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308 Albert Karunakaran Stephen v. Ad¬ 
ministrator General of Madras... 


89 923 
85 C77 
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Chandansingh v. Laxman 
Onkar v. DhansingK 


88 

90 

91 

t O 

82 

PO 

90 


291 

.550 

236 

.385 

727 

949 

963 


111 

117 

124 

127 

133 

139 

144 


Mir Subman Ali v. Imami 
Begum 
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Prasad V Ram Sajrar T 567 638 Kalka Singh v. Bishunath Singh ... 


32 195 

To be 
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Bishwanath Singh v. Ram Rattan 


581 

658 

Makhdoom Bakhsh Singh v. Ganga ' 
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89 

649 

539 
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Prithipal v. Emperor 
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Sitaram v Emperor 
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ment of Bombay 

90 

48 


Manan 
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695 
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89 
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702 
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90 
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Hari Sadhan Mitra v. Berlin Lai ... 

89 
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90 
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1‘hnperor v. Maikn Lai . . 

1 88 1012 

707 
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90 
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Phikku V. Emperor 

89 
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Jalesar Mahto v. Juthan Mahto 
Lachmi Narain Singh v. Kebati 
Debya 

Tofa Lai Das v. T. N. Partridge 
Raghunandan Pershad Singh v. 

Bliagwat Sahay 
Alauddin v. Emperor 
Maharaja Dhiraj of Darbhanga v. 
Commissioner of Income-Tax 


Barhamdeo Narayan Pandey v. Salig- 
ram Sahay Panday 
Gobind Prasad v. Jagdip Sahay ... 
Bhagwan Chandra Das v. Dharam 
Narain Das 

Jotirmoyee Debi v. Raghunath 
Pathak 

Rampratab Marwari v. Sheikh Satif... 
Krishna Mohan Sinha v. Raghu¬ 
nandan Pandey 

W. W. Broucke V. Sri Panch Rani 
Chhatar Kumari Devi 
Ladu Narain Singh v. Qoberdhaii 
Das 

Mahadeo Singh v. Basgit Singh 
Durga Prasad v. A. H. Forbes 
Imdad Ali v. Nandkumar Lai 
Mohiuddin v. Emperor 
Sheobhanjan Singh v. Emperor 
Adaya Prasad Singh v. Ram Narain 
Das 

Partap Mahton v. Wazirunnissa 
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oingh 


86 
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Jagmoluin Singh v. Prayag Narain 
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Ramdulari Kuer v. Upendranath 
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Adit Prasad Singh v. Ramharnkh 
Ahir 

* » * 
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Ram Gobind Singh v. Shashi Sekhar 
Prasad Singh 

Ram Charan Das v. Gossain Ramla- 
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TikaitGayan Nath Sahi r. Malhjiji 
Vaidya 

Kliirodhar Singh v. Gnjadhar Lai 
Mahto 

Ladli Begum v. Ram Das ..** 

Kedar Nath Goenka v. Amrit Man- 
dai 

Dulhin Binodini Debi v. Permeshwar 
Dayal Singh • 

Raghunandan Pandev v. Garju Man- 
dal 

Parmeshwar Singh v. Sureba Kuer 

Mohit Narain Jha v. Thakan Jha ... 

Diljan Ali v. Akhtari Beffum 

S. N. Mullick V. Ganga Gope 

Debi Prasad Dhandhania v. Mahesh 
Lai 

Garbhu Mahton v. Khudai Jatun- 
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Kumar Kamakhya Narayan Sineli 
V. Bechu Singh 

Askaran Baid v. Raghunath Prasad 

Kamaekhar Prasad Singh v. Mathura 
Lnl 
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713 I Mndan Mohan Lai v. Abtlul Razaque 
I Khan 

725 Kaloo V. Bholanalli 
727 Dukhiram Rant v. damuna Kuar ... 
729 Laehmi Narain Singh v. Rupnaraiu 
731 Baijnath Rai v. Mangla Prasad 
Narain Sahi 

738 Suraj Narayan Chaudlmry v. Saras- 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 148 of 19*25. 

April 9,1925. 

Present:—Mr. Justice Banerji. 

DHUM SINGH— Applicant 

versus 

EMPEROR— Opponent. 

Criminal Procedure Code (Act T of ss. 

2S7-Penal Code [Act XLV of lSC,0),s. 270 ^ Pohce Act 
(V of 1861), s. Sit—Charge under s. Police Act— 
Convictio 7 i under s. 279, Penal Code, legalitij of- 
Charge—Information to accused as to contents oj 
charge, whether necessai'y. 

A summons was issued to the accused to answer a 
charge under s. 34 of the Police Act for driving a 
bicycle rashly. The accused was tried on this charge 
out the Magistrate held that the facts jiroved did not 
constitute an offence under s. 34 of the Policej<\ct. 
The accused was, however, convicted under s. 2il)of 
the Penal Code: 

Held, (1) that the finding that the accused was not 
guilty of an offence under s. 34 of the Police Act 
necessarily and logically meant that the accused eoulo 
not be convicted of an offence under s. 279 of the 
Penal Code; 

(2) that the accused was entitled to kno\y of the 
charge^D had to answer and that not having been 
informed of any charge under s. 279 of the Penal Code 
he could not be convicted of an offence under that 
section. 

Sections 227 and 237 of the Cr. P. C. necessarily go 
together and it is not the intention of the Legislature 
to empower a Court to convict an accused person of 
an offence of which he has not been told anything. 

Criminal revision from an order of 
the Sessions Judge, Kumaun, dated the 9th 
.February 1925. 

Messrs. C. Ross Alston, Baleshwari Prasad 
and Surendra Nath Verma, for the Appli¬ 
cant. 

The Assistant Government Advocate for 
the Crown. 

JUDGMENT.— A report was made at 
the Police Station Srinagar Garhwal by 
constable Sadanand that one Dhum Singh 
came into the bazar carelessly and fast on 
a bicycle. Two girls were pushed down 
by it, and in spite of the Policeman ask¬ 
ing him to stop, he did not. The girls 
we^t 'loudly but were not hurt. Upon that 
the Sub-Inspector submitted the report to 
the Town Magistrate suggesting that the 


man should l)e tried for (iriving tlie bicy¬ 
cle rashlywithout blowing theliorn. 'I’here.- 
iipon summon.s was issued to Dhum Singh 
to answer a cliurge under s. .14 of the 
Police Act. The accused was tried by a 
Magistrate of the First Class. The Magis¬ 
trate says that the facts proved do not 
constitute an olYence under s. 34, but the 
Magistrate convicted him under s. 279 of the 
Indian Penal Code and ordered him to pay 
a tine of Rs. 15. The accused went up in re¬ 
vision before the Sessions Judge, and one 
of the points taken by him was that he 
could not be convicted unde'rs. 279 of the 
Indian Penal Code wlien the charge was 
under s. 34 of the Police Act, and the next 
point taken was that the Magistrate in his 
judgment doesnotrlefinitely slate in what way 
the accused was driving rashly. Mr. Alston 
on behalf of the accused has come up here 
ill revision, and he states that his client was 
the first man to ride a bicycle in the bazar 
at Srinagar, and further that if the accused 
is held not to have committed an offence 
under s. 34. you could not convict him of 
an olYence under s. 279 of the Indian Penal 
Code and further that under s. 227 of the 
Cr. P. C. the accused should have been 
told what was the offence that the Magis¬ 
trate was going to try him for, and that 
he could not under s. 237 convict him of a 
different offence. It seems to me that the 
finding of the Magistrate that the accused 
■was not guilty of an offence under s. 34 
necessarily and logically means that tlie 
accused could not be convicted of an offence 
under s. 279 of the Indian Penal Code. 
Moreover, an accused is certainly entitled 
to know what offence he has to answer and 
ss. 237 and 227. Cr. P. C., necessarily go 
together, and it is not the intention • of 
the Legislature to empower a Court to con¬ 
vict an accused person of an offence of 
which he has not been told anything. I, 
therefore, set aside the conviction and direct 
that the fine, if paid by the accused, be re¬ 
funded to him. 

z K Conviction set aside. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. l'2'2 of 

19 ^ 4 . 

(Criminal Revision Petition No. 105 

OF 1924.) 

November 27, 1024. 

Present: —Mr. Justice Krislinan. 
SINNASWAMI CHETTI ani. others- 

—Petitioners 
rer.si/.^ 


PANNADI PALANI GOHNDAN 

AND others—Respondents. 

Criminal Frocedure C<>dc i.Li' 1' of }s:is). s.'^. 

* 

11,7—Hiofn worship in temple, di.<pi(le ns t<i-Sevli -ii 
applicable—Frncedure. 

When a dispute arises v\ Uh referenee to the riplit 
to worship in a temple, tlie pioji'r seetioii un«V'r 
which action should be tak»*n by a .Mairistralr to 
prevent a breach of the peace iss. 117 and not s. M5. Cr. 

P. C. 

Where the dispute is really as i'effar<!s the pos.se.s- 
eion of the temple, s. 145,Cr. K C., would be tlie ju-oper 
section. 

Chidambara Gurukk'il v Sen<jodii (lounden. 25 Iml. 
Cas. 1)91); 27 M. L. J. 587; 10 M. b. T. 127; 15 Or. L. .1. 
671, Kader Batcha v. Kader Batcha Rowtliun, 29 M. 257; 

4 Cr. L. J. 58, and Muhainmad Mvsaliary. Kunji Chel: 
.Uiwa^iar, 11 M. 323 al p. 320; 2 Weir 117; 1 Ind. Dec. 
(n. b.) 225, relied on. 

Palaniyandi Pandaram x. I‘alaninppa Tlicvan, 34 
Ind. Cas. 651; 17 Cr. L. J. 235. distinKuislicd. 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
an order, dated tlie 18th January 1921, of 
the Court of the Sub-Divisional Magistrate, 
Erode, in Miscellaneous Case No. 34 of 
1923. 

Mr. T. M. Krsihnasivami Iyer, for the 
Petitioners. 

Mr. K. S. Venkatarama Iyer, for the Re¬ 
spondents. 

The Public Prosecutor, for the Crown. 
ORDER. —This case arose in connection 
with the probability of a breach of the 
peace occurring between the Chettics and 
Goundans in Chennakalvalasu, hamlet of 
Kolathupalayam in Dharapuram, Taluq 
Coimbatore District, regarding the right of 
worship in a temple in that hamlet. The 
Chetties who are the petitioners before me 
claim it to be a temple common to them¬ 
selves and to the Goundans. On the other 
hand, the Goundans claim that the Chetties 
were not entitled to the temple at all. 
They, of course, also denied the right of 
the Chetties to perform worship in this 
temple. The Magistrate in order to pre¬ 
vent a breach of the peace has taken action 
under s. 145 of the Cr. P. C. and he has 
found, as regards the possession of the 
texnpla itself, that it is in the exclusive 


lios.'^ossion of one Palani Goundan one of 
the members of the Ooundan’s party. 

It has been argued before me that this 
i-j not a case Avhicii should have been dealt 
with under s. 115 but that it should have 
been dealt with under s. 147 of the Cr. 
P. C. because the Chetties did not really 
claim possession of the temple but only 
the riglit to perform worship in that temple. 
4'lie right to worship Avill, no doubt, require 
the right of entering into the temple; 
except in so far as that right was concerned 
there was no other dispute. The real dis- 
])ute between the parties was as to the 
right to worship in the temple. When a 
dispute arises with reference to such a 
rig it as that, the proper section under 
which action should be taken by the Magis¬ 
trate to prevent a breach of the peace is 
s. 117 and not s. 145. The cases in Chidambara 
(iiirukkal v. Senyoda Gounden (1), Muham^ 
mad Musaliar v. Kunji Chek Musaliari^) 
and Kader Biitcha v. Kader Batcha Rowthan 
(3) lay down that the proper section is 147. 
44ie case cited by the other side, namely, 
Palaniyandi Pandaram v. Palaniappa The- 
van (1), is distinguishable from the present 
ca.se. There the main dispute between the 
jiarlies was as to tlie right of possession of 
tlie temple in question. In that case the 
h'arned Judge was able to come to the 
conclusion that the dispute was in effect 
for po.ssession of the temple and the right 
to perform puja therein was only a portion 
of the larger relief claimed; it was an 
ancillary relief and, therefore, it was held by 
Ay ling. J., that s. 145 was the proper section 
applicable. Where the dispute is really as 
regards the possession of the temple, no 
doubt s. 145 would be the proper section. 
But ill this case the dispute is not so much 
about the right to possession of the tempi© 
as to the right to perform worship in the 
temple. In such a case as that I am of 
opinion that s. 147 is the proper section to 
be used by the Magistrate. The finding 
that the pos.ses3ion of the temple is with 

Palani Goundan is, therefore, inadequate to 

prevent a breach of the peace between the 
parties; for that, finding does not prevent 
the Chetties from entering the temple for 
the purposes of worship. If the dispute still 
exists as regards their right to worship 
(1> 25 lad. Cas. 999; 27 M. L. J. 587; 16 M. L. T. 427; 
15 Cr. L. J. 671. 


r2) 11 M. 323 at p. 326; 2 Weir 117; 4 Ind. Dec. (H. s-) 


225. 


'3) 29M.237;4Cr. L. J. 58. 

(4) 34 hid. Cas. 651; 17 Cr. L. J. 235. 
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and it is likely to lead to a breach of the 
peace, it ought to be put an end to by 
proper proceedings being taken under 
s. 147. I, therefore, allow the Oriminal 
Revision Petition, set aside the order of the 
Magistrate and direct him to take action 
under s. 147, Cr. P. C., after giving due 
notice to the parties. Of course, if the 
likelihood of a breacli of the peace has 
ceased, no action need be taken. But if 
it still continues, then the Magistrate will 
take action under s. 147. The petition is 
allowed and the case remanded accordingly 
to the Magistrate. 

' V. N. V. Petition allowed. 


PRIVY COUNCIL, 

Appeal from the Lahore High Coi’rt. 
February 25, 1925. 

Present :—Viscount Haldane, Lord 
Dunedin and Sir John Edge. 

BEGU AND OTHERS—Appellants 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act T <>f lS!iS),S!i. J-Ut, 
2S7, 300~Penal Code (.let A’Ll’ of tAW.i. ^s-. dOJ 
--'Charge under s. dOJ —Coni'icOou under s. dfH, (egulili/ 
of—Sessions trial — Assessors, opinions of, dciiten'd in 
writing— Irregularity--Prii'H Council, whether Lourt 
of Criminal Appeal—Interhrcnee in criminal matters. 

Under s. 237 of the Cr. P. C. a man may be con¬ 
victed of an. offence althoti"h tliere has been no 
charge in respect of it, if tiie evidence is such as to 
establish a charge that might liave been made untler 
the provisions of s. 236 of the Code. [p. 4, col. 2.] 

The accused were charged with an offence under 
8. 302 of the Penal Code but were on the evidence 
convicted of an offence under s. 201 of the Venal 
Code, that is to say, of making away with Uie evi¬ 
dence of the crime by assisting in removing tlio 
body of the deceased after tho murder was committed; 

Held, that having regard to the. provisions o£ ss. 
236 and 237 of tlic Cr. P. 0. the conviction was 
perfectly legal. 

Where in a Sessions trial held with the aid of 
assessors the assessors deliver their opinions in 
writing instead of orally to the Judge, this contraven¬ 
tion of the provisions of s. 309 of tlie Cr. P. C. (h>es 
not affect the legality of the trial in the absence of 
a finding that it led to a miscarriage of justice, [itid.] 
The Privy Council is not a Court of Criminal 
Appeal. When there has been evidence before the 
Court of Appeal and the Court of Appeal has come 
to a conclusion upon that evidence their Lordships 
will not disturb that conclusion. They will only 
interfere in cases where there has been a gross mis¬ 
carriage of justice and gross abuse of the forms of 
legal process, [ibid.] 

Appeal from the judgment of the High 
Court of Judicature at Lahore (Mr. Justice 
Broadway and Mr. Justice Campbell), dated 
the 8th April 1924. 

Mr. IV. Wallack, for the Appellant. 
Messrs. A. M. Dttnne, K. C.,and K. Brown^ 
for the Respondent, 


JUDGMENT. 

Viscount Haldane.—This is an ap¬ 
peal against a judgment of the High Court 
of Judicature at Lahore in a case which 
came before it on appeal from the Sessions 
Judge of Montgomery. By their judgment 
the lligh Court ailirmed the sentence of 
deatli which had been pronounced by the 
Sessions Judge on two of the appellants 
and the sentence of seven years’ rigorous 
imprisonment ])ronounced on the three 
other appellants. 

Shortly stated the case made out by the 
prosecution was this. On the niglitof the 
15th June 1923, one Baksha, the murder¬ 
ed man. was riding home accompained by 
a man called Turez, who was the chief 
witness for the prosecution. The latter 
parted from him about 9 v. m. to go to a 
well in one of his tields, and Baksha con¬ 
tinued on his way. ^’ery sliortly after they 
had parted Turez heard a cry from the 
direction in which Baksha had gone; he 
ran forward and saw Baksha being assault¬ 
ed by the five accused, and another man 
who has since absconded. It was said in 
the evidence that friction had existed be¬ 
tween the families of Baksha and the accus¬ 
ed. Tiirez came sufficiently close to them 
to see what was happening. Two of the 
accused, seeing him, threatened him and 
went towards him; but he ran away to the 
neighbouring village of Tibbi Hamid Sahu 
where he raised an alarm and stated what 
he had seen. A party from the village at 
once went to the place where the assault 
had taken place, but they found no trace 
of Baksha, only signs of a struggle and 
blood on the ground. There was a certain 
amount of conllicl of evidence. Turez said 
all the acevLsed fell upon ikksha and in- 
llicted on him many wounds with weapons 
which included a hatcliet and other sharp 
weapons. It was afterwards found that 
when they had killed him they wrapped up 
his corpse in a cloth and placed it on a 
horse and went away with it. That is 
important in view of what took place at the 
trial. The horse was identified and trackers 
were able to trace the footprints of the 
accused, and the Court was satisfied that 
each of the appellants was identified. 

The appellants were committed for trial 
at the Sessions Court on a charge of murder 
under s. 302 of the Indian Penal Code. 
The case was tried by the learned Judge at 
the Sessions Court with the aid of three 
assessors, and at the end of the case the 
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assessors gave their opinions, which W'-re 
recorded that they were unanimonsly of 
opinion that Bakhu and Walia, the accused, 
had attacked Baksha with intent to kill 
him; that they murdered him; that two of 
the others who were 'resent took part in 
the assault, as stated by Turez, the eye¬ 
witness; that there might bo st*me doubt 
as to whether Hamid, one of the accused 
was also present and took part in the assault 
or not; and, finally, that the prosecution 
case and evidence appeared generally reli¬ 
able throughout. That is what the learned 
Judge regarded as being the opinion of 
the assessors. The learned Judge having 
the evidence and the views of the assessois 
before him and having considered them, on 
the 22nd December delivered his judgment. 
With regard to Bakhu and Walia lie de¬ 
cided that they intended to kill Baksha 
and were guilty of murder and he sentenc¬ 
ed them to death. With regard to the other 
three he was of opinion that the evidence 
did not sufficiently or definitely prove, that 
they were present at and had taken part in 
the murder, but, on the other hand, he 
convicted each of them of having removed 
the body, and he sentenced them each to 
seven years’ rigorous imprisonment. 

From this judgment the appellants ap¬ 
pealed to the High Court, and the appeal 
•was heard by Mr. Justice Broadway and 
Mr. Justice Campbell who dismissed the 
appeal. 

A petition for special leave to appeal 
from this judgment was presented to their 
Lordships. Leave was given and the 
appeal now comes before the Boai’d for 
determination. 

The substantial question upon the appeal 
arises upon s. 237 of the Cr. B. C. that 
follows 8. 236, which provides that : 

“If a single act or series of acts is of such 
a nature that it is doubtful which of several 
offences the facts which can be proved will 
constitute, the accused may be charged with 
having committed all or any of such offen¬ 
ces, and any number of such charges may 
be tried at once; or he may be charged in 
the alternative with having committed some 
one of the said offences.” 

That is followed by s. 237, which is the 
vital one in this case :— 

“If, in the case mentioned in s. 236, the 
accused is charged with one offence, and 
it appears in evidence that he committpd 
a difierent offence for which he might have 
been charged under the provisions of that 


section, he may be convicted of the offence 
which he is shown to liave committed, al- 
thougii lie was not charged with it.” 

The iilustvation makes the meaning of 
these words quite plain. A man may be 
convicted of an offence, although there has 
b.een no charge in respect of it, if the evi¬ 
dence is such as to establish a charge that 
might have been made. That is what 
liappened here. The three men who -were 
sentenced to rigorous imprisonment were 
convicted of making away with the evidence 
of the crime by assisting in taking away 
the body. They were not charged with that 
formally but they were tried on evidence 
which brings the case under s. 237. 

Their Lordships entertain no doubt that 
the procedure was a proper procedure and 
one warranted by the Criminal Procedure 
Code. 

The only other point remaining is this. 
Tlie Code prescribes that the assessors shall 
give their opinions orally to the Judge. 
It is said that here they gave them in 
writing and the Judge dealt with them on 

that footing. The learned Judge says that 

is not so, and it is only faintly that this 
point is persisted in now. No such point 
was taken at the trial and no such point 
was raised until the end of the proceedings 
in the High Court, when the Vakil for the 
prisoners raised it. Not only is it not shown 
that that aberration from the precise direc¬ 
tions of the Code took place but, if it did 
take place, it has not been shown that it 
led t ) any .nlscarriage of justice at all. 

Tins Tribunal is not a Court of Criminal 
Appeal. Wlien there has been evidence 
before the Court below and the Court below 
has come to a conclusion upon that evidence 
their Lordships will not disturb that con¬ 
clusion; they will only interfere in such 
circumstances as are referred to in the well- 
known case of In re Dillet (1), where there 
has been a gross miscarriage of justice or 

a gross abuse of the forms of legal process. 

Here there has been no abuse of that kind 
and there is a large amount of evidence on 
which the Court could come to the conclu¬ 
sion at which they arrived. It is, therefore, 
outside the constitutional powers of their 
Lordships’ Board, conforming to the prin¬ 
ciples which it has laid down, to interfere 
with the decision of the Court below. 

In these circumstances their Lordships 
are unable to advise His Majesty to take 

(1) (1^87) 12 A. C.459:5GL,T.615: 36 W. R. 81: 
CoxC.C.2H. 



PRAMATHA NATH 9ANYAL V. KAM KUMAR DUTT. 


5 


[«8 1 . 0.19251 

any other course than to dismiss the appeal, 
z. K. Appcdl ilismisscd. 

Solicitors for the Apellants:—Messrs. 
Ranken Ford and Chester. 

Solicitor for the Respondent:—Solicitor, 
India Office. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 136 of 19.'5. 

]\Iarch 25, 1925. 

Present: —Mr. Justice Stuart. 

KASHI NATH and others—Applicants 

versus 

EMPEROR —Opposite Party. 

Public Gambling Act (III of }Si>7).ss. 
tension of Act to certain area—Persons fouivl <j(nnl>lin(j 
beyond that area, whether guilt}/. 

Where the Public Gambiing: .\ot has l>oen extended 
by Government Notification to a certain area, one of 
the boundarie.s of wliich istlie bank of a certain river, 
persons found gambling in a l)oat away fii*m the 
bank which ha-s been described as the boundary of 
the area notified cannot be held to have been guilty 
of any offence under tlie Act. 

Criminal revision from an order of the 
Sessions Judge, Benares, dated the 21th of 
February 1925. 

Mr. Kumuda Prasad, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —The only point which 
has been argued on this application is the 
point of jurisdictiou. The applicants 
Counsel maintains that the gambling did 
not take place within the area to which the 
Act had been extended by the Government 
Notification of the 14th June 1910. 

The gamblers were gambling in a 
boat which was on the Benares side of the 
mid-stream of the Ganges. After examining 
the Notification, I am of opinion that the 
Southern boundary of the area to which the 
Act extends is the North bank of the 
Ganges. Where the Notification says “the 
Ganges,*’ I understand it to mean the North 
hank of the Ganges and not the mid-stream. 
It follows from this finding that no offence 
was committed, because the gambling took 
place outside the area to whicli the Act 
applies. 

I, therefore, allow this application and 
set aside the convictions and sentences. 
The fines, if paid, will be refunded. Those 
applicants, who arc in Jail, will be released 
at once from custody. As I find that there 
was no case, I set aside the convictions and 
sentences even of those persons who have 
not applied in revision. 

Application allowed; 

z. K, Conviction set aside. 




CALCUTTA HIGH COURT. 

Criminal Revisions Nos. 648 and 649 

OP 1924. 

November 3, 1924. 

Present: —Mr. J nstiee Suhrawardy and 
Mr. Justice Mukerji. 
PRAMATHA NATH SANYAL— 

Petitioner 


vcr.sus 


KALI KUMAR DU^n'—O pposite Party. 

t'tonpaiiii's Act A'11 of lUl-t), ss. J (I'A, UJ, I'-i — 
A<lifrlisenu'nl oti\riii!i shttrc.'i of Coinpoiiij fi>r sale, 
niielher "pn'Spevtus" Failure to file copy before 
licgistror—Offi. iicc. 

An ?ulvvi tis«.‘inout otTcriug to the luiblio slinres in n 
C\»ni}>nny for .c:i!cconus witliin tlic cl<*finition of “i)ros- 
I'cctu.s " as coiitainc'l in cl.Gli of s. 2 of the Com¬ 
panies Act. (p. (>. C'>|. l.J 

riulcr the provision.^ of s. 02 of the Companies Act 
an adviTtiscmcnt of iliis nature must be placed before 
the Registrar by filing a co]\v of it lu-fore it i.s issued, 
and in order to U* so tiled it must contain the 
essential particulars wliieii are mentioned in s. 93 of 
the Act. If the advertisement does not comply with 
the re<juiremcnts of s. 03 it cannot be accepted by the 
Registrar and cunscMpientlv it cannot be published, 
[p. 7, col. 1.1 

Failure to file a cojiy of such an advertisement with 
the Registrar befoie it is i.ssued is punishable under 
s. 02 (5) of the Companies Act. [ 160 /.| 


Rules against an order of the Additional 
Chief Presidency Magistrate, Calcutta, 
dated the 7th July 1924. 

Babu Ncirendra Kumar Bose, for the Peti¬ 
tioner. 

Mr. Khundkor, for the Crown. 


JUDGMENT. 

Mukerji, J.—These two Rules relate to 
convictions under s. 92 (5) of the Indian 
Companies Act (Vi I of 1913). 

In No. 648 the petitioner as representing 
the Bengal Miscellany, Ld., a Company 
registered under the Act, and in No. 649 
the petitioner as Secretary thereof, has 
been so convicted for issuing an advertise¬ 
ment ina daily newspaper named Forward 
on the 24th June 1924 without filing a 
copy thereof with the Registrar of Joint 
Stock Companies for registration on or 
before the date of its publication, as re¬ 
quired by the Act. 

The ground upon which the convictions 
are challenged, put shortly, is that the ad¬ 
vertisement in question is not a prospectus 
within the meaning of the Act but speci¬ 
fically refers to a prospectus, copy where¬ 
of had admittedly been already ffied with 
the Registrar of Joint Stock Companies. 
It is urged that if the prospectus of the 
Company has already been filed with the 
Registrar as it has been on the 2nd Septem- 
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ber 1921, and the advertisement already 
refers to the prospectus and states tho fact 
that it has been so filed, it is not neces¬ 
sary under tlie law to file a copy of the 
advertisement witli tiie Registrar for tliere 
would be no object in doing so; and it is 
further urged that if a copy of this adver¬ 
tisement liatl been attempted to be filed it 
would not have been a<'cepted as it does 
not contain the particulars necessarv under 
s. 93 of the Act. 

The offending matter in this case is an 
advertisement offering to the public some 
shares of tlie Company for sale, it, there¬ 
fore, clearly comes within the definition 
of “prospectus” as contained in s. 2, cl. (11) 
of the Act. The definition runs thus: 
“‘Prospectus' means any prospectus, notice, 
circnlar, advertisement or other invitation, 
offering to the public for subscriiition or 
purchase any shares or debentures of 
a Company.” Then under s. 92 the filing 
of a prospectus is obligatory and the 
particulars to be set out therein are given 
in detail in the said section as also in 
s. 93. A reference to the different sec¬ 
tions of the iVet makes it abundantly clear 
that the provisions relating to a prospectus 
are most stringent and the duty of pie- 
paring it and filing it in accorfiance with 
law is extremely onerous. Cpon the 
plain words^ of the Statute 1 can see 
nothing which relieves the Company 
from filing a copy of an advertisement of 
this nature with the Registrar before 
issuing it. 

At first sight, however, the petitioner's 
contentions seem plausible and it seems 
superfluous and unnecessary that a copv 
of the advertisement should be filed wlien 
the x^ij^spectus itself has already been 
hied It strikes me as meaningless that a 
Company should be required to file a copy 
of every advertisement that it issues in 
the n^ewspapers inviting the purchase of 
Its shares when the advertisement speci¬ 
fically refers to a prospectus, copy of which, 
it says, IS available to an intending pur- 
chaser of shares on application, and copv 

of which, it says, has been duly filed- 
and furthermore if the Company had filed 
a copy of the advertisenient in the shape 
m which it was issued, it could not have 
been accepted by the Registrar. The 
policy of the law. however, is entirely 

unreasonable 


The obligation of persons who cause a 
prospectus to be issued was laid down by 
Kindersley, V. C., in the case of New 
Brunswick Canada Ry. cG Land Co. v. 
Mufigeridge (1) in these words: “Those who 
issue a piwpectus holding out to the 
public the great advantages which will 
accrue to persons who will take shares in 
a proposed undertaking, and inviting them 
to take shares on the faith of the repre¬ 
sentations tlierein contained, are bound 
to state everything with strict and scrup- 
lous accuracy, and not only to abstain 
from stating as fact that which is not so, but 
to omit no one fact within their knowledge, 
the existence of whicli might in any degree, 
affect the nature, or extent, or ([uality of 
the privileges and advantages which the 
prospectus holds out as inducements to 
take shares.” In the case of Henderson v. 
Lacon, (2) Rage Wood, Y. C., obseiwed 
thus with reference to the dictum above 
quoted: “I must say I think the result 
of all the cases which have occurred 
shows the great value of that golden 
legacy, if 1 may so term it, which has 
been left to us by Sir Richard Kindersley, 
who has condensed in few words the 
whole doctrine as to the rule of conduct be¬ 
tween share-holders and their directors, in 
the case of Neiv Brunswick Canada Ry. 

Land Co. v. Muggeridge {!), a case cited 
with approbation in the case of Central Ry. 
of Venezuelu v. Kisch (3) in the House of 
Lords.” 

here there is deviation from this rule 
complications arise and give rise to ac¬ 
tions of deceipt or actions to obtain rescis¬ 
sion on the ground of misrepresentation, 
instances of which the books abound in. 
To avoid these complications and to safe¬ 
guard the interest of the Company as also 
of those who choose to deal Avith it, the 
Legislature has made provisions for the 
full disclosure of all material facts and laid 
down certain statutory particulars which 
have got to be disclosed. 

It is obvious that the preparation of a 
prospectus necessitates the greatest care; 
Avhile an attractive statement of the ad¬ 
vantages offered is justly permissible, every 
statement made should be an honest one, 


(1) (I860) 1 Dr. & Sm. 363; 30 L. J. Ch. 242; 7 

127 R^'r 14^^’ ^ ^ ^ 

(2) (18G8J 5 Eq. 249; IS L. T. 527; 16 W. R. 328 

L't'. 'sW; " 
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no ambiguous phraseology, unfair reserva¬ 
tion or half truths should be allowed to be 
used or to creep in. On a reference to the sec¬ 
tions mentioned above, together with some 
of the other sections of the Act. e. g. ss. 
84 and 100, it is clear tliat one of the chief 
aims of the Legislature has been to secure 
the fullest disclosure of all material and 
essential particulars as to the state of 
affairs of a Company and lay the same in 
full view of all intending purcliasers of 
its shares or sparticipation in its profits. 
With that object the Legislature has pro¬ 
vided that any invitation to the public 
for that purpose should be subject to the 
scrutiny of the authorities. It has, there¬ 
fore, been enacted in s. 92 of the Act that 
an advertisement of the nature which forms 
the subject-matter of the present cases 
should be placed before the Registrar by 
filing a copy of it before it is issued— 
and it has also provided that in order to 
be so filed it must contain essential par¬ 
ticulars such as are mentioned in s. 93. 
That this is so also appears from sub-s. 
(2) of s. 93 which makes some exemptions 
in case of newspaper advertisements, and 
sub-8. (3) of that section which makes the 
section inapplicable to a circular or notice 
inviting existing members or debenture- 
holders of a Company to subscribe either 
for shares or for debentures, it is clear 
that an advertisement in the shape in 
which it has been published wouhl not 
have been accepted by the Registrar as 
satisfying the requirements of s. 93: but 
that only means that it should not have 
been issued. 

Our attention has been drawn to a 
passage in Stiebels Company Law and 
Precedents, Second Edition, Vol.I.page 258, 
foot-note, which is in these words;—“Some¬ 
times one sees in newspapers advertise¬ 
ments issued by Companies which propose 
to issue shares, which do not contain the 
statutory requirements and state that the 
publication is for information only and 
that applicants must apply to the Company 
for the full prospectus: such advertise¬ 
ments should never contain an application 
form, but they do not appear to be contrary 
to the Act.'’ No authority is cited in favour 
of this proposition; and in any case the 
present prospectus does not fall within 
that category, for it does not. state that the 
publication is for information only, nor 
does it say that the applicants must apply 
to the Company for the full prospectus, 
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but only that Uie prospectus may be ob¬ 
tained on application. 

1 am accorditjgly of opinion that the 
convictions are correct and the Rules should 
be discharged. 

Suhravvardy, J.—I agree. 

z. K. Rules discharged. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Co.SFIRMATlON (.'aSIC No. 2 OF 1924. 
Cri.min'al Appeal No. 10 of 1924. 
March 26, 1924. 

Present .'—Mr. Kincaid, J. C., and 
Mr. Aston. A. J. C. 

BAHADUR H'olad RANG KHASKHELI 

—Appellant 
versus 

EMPP'ROR— Respondent. 

Criminal PrnceilureCoilf (ActV of ISf)S), as amend¬ 
ed by Act XVIII of ss. IiU (/), lOI, (2), 2SH— 

Statement ynailc to Ibdii-e Orffccr. whether admissible 
—Statement recorded by .Magistrate —/I6.se Tice of 
solemn ayJirmation, erfect of—Evidence before Com- 
mittinej Magistrate, when can be used at trial — Accused, 
whether bound to give explanation — Practice. 

A .^latoinciit nM-orded hy a Police Officer under 
s. 162 cl. (1) of the Or. P. C. is inadmissible in evi- 
den<‘e at any inquiry or ti inl in respect of any offence 
under investigation at the time when such statement 
was made, [p 9,ool. 2 ,] 

A statement rcconlc<l hy a Magistrate under s. IGl 
cl. (2l of the Or. P. 0. is admissible in evidence, 
whether taken on solemn allirmation or not. [p. 10 , 
eol. 1.1 

Evidence of a witness taken before a Committing 
Magistrate may under s. 2S8 of the Cr. P. C., be used 
as substantive evidence in the case at trial in the 
Se.ssions Oourt where for the purposes of justice, the 
adoption of such a course is found necessary by the 
Judge, [p. 10, cols. 1 & 2.] 

il/andi Joti Shinde v. Emperor, 6.3 Ind. Cas. 332; 46 
P. 97: 23 Bom. L. K. 820: 22 Cr. L. J. 6 :{ 6 : (1922) A. I. 
R. (B.) 108, Queen-Empress v. Jadub Das, 27 C. 
295; I C. W. N. 129; 14 Ind. Dec. (n. s.) 194, and Queen- 
Empress v. Dorasami A?/i/ar, 24 M. 414; 2 Weir 377, 
followed. 

The words “subject to the provisions of the Indian 
Evidence Act, 1872“ in s. 288 of the Cr. P. C. are 
intended to prevent the admission of irrelevant 
evidence in the Sessions Court merely on the ground 
that it had been recorded hy the Committing Magis¬ 
trate. [p 10 . col. 2 ; p. 11 , col. 1 .] 

If no prima facie case is made out against the 
accused, it is open to thi accused to rely safely on the 
presumption oi innocen-c or of the infirmity of the 
evidence f<ir the ]troseculion. But when a. prima facie 
case has been made out and the presumption of 
innocence ii displaced, the force of suspicious circum¬ 
stances is augmented if the accused attempts no 
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explanation of fart? whirh ho may roa^onahly ho 
presumed to ho ahlc* .md interested to cxplniu. [p. 12, 
oul. 2.j 

V. Einpi'ri>r,2\ Iiul. Cas. 58.); 

7 S. L. U'. H'O; 15 Cr. L. .1. PIT rof«M iv<l to. 

Appeal against the conviction and sen¬ 
tence of the Sessions Judge, Hyderabad, 
(Sindh I, dated the 21sl December 1923. 

Mr. Motiravi IdnnwaL for the Appellant. 
Mr. T. G. IGph'niftfon, Paltlio Prosecutor, 
for the Crown. 

JUDGMKNT.—Tlie accused in this 
case Pahadur walad Kano Khaskheli was 
convicted on the 21st of December 1923 
bv Mr. Shannon, the learned Sessions 
Judge of Hyderabad, under s. 302 of the 
Indian Penal Code and was sentenced to 
be hanged by the neck until he was dead. 
He has appealed against that decision and 
as the sentence imposed was a capital sent¬ 
ence, the papers, have come up to thi.s 
Court, in the usual course for confirma¬ 
tion. 

The facts of the case as depjosed to by 
the Crown witnesses are fairly sinii^le. Hut 
they involve a number of extremely inter¬ 
esting law points. Before going' further 
into the judgment I wish to express on 
behalf of my learned brother and myself 
our thanks to the learned Counsel and the 
learned Pleader engaged in this case for the 
assistance rendered by them to us in the 
consideration of the legal questions that 
have arisen. 

The facts are shortly as follows :— 

On the 8th May a certain Ahmed Lashari 
was going to his work which consisted in 
looking after his masters babul planta¬ 
tion. As he went he first saw a woman’s 
shoe lying in the jungle and then a woman's 
body fully dressed. He did not examine 
the body closely, but he told his zemindar 
Pinio, who advised him to report the 
matter to the Police. That evening he went 
to the Police Station Saindad and Mahomed 
Sharif the Sub-Inspector recorded his 
statements. Mahomed Sharif went to the 
scene of the offence, wliich he reached at 
10 o'clock that night. He conducted no 
investigation, as it was too late, but put a 
guard round the body. Next morning on 

the 9th of May he helda ?nasA?r«a77iu sent 
for the Doctor from Hala and tried to 
find tracks leading from or to the body; 
he also tried to discover who the womari 
was. But although the spot was quite 
close to the village of Agro Rahu, no one 
there could tell him any thing about the 
woman nor could they identify her. The 
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parfgis in the meantime had found the 
tracks of a man and a woman which went 
as far as the village of Phul Kako some 
three miles away. The Sub-Inspector had 
with him a mounted constable called 
■Mahomed Usman who happened to be_ a 
Phul Kako man, so he sent him to in¬ 
quire at the village. In the mean time, the 
mes.senger who had gone to Hala to fetch the 
Hala Doctor had come back with the news 
that he was awayonleave. The Sub-Inspector 
at once sent for the Shahdadpur Doctor who 
arrived on the morning of the 10th and 
made a post mortem examination of the body. 
He found on the deceased’s body four 
incised wounds. In his opinion they had 
been caused by a sharp cutting instrument 
such as a hatchet. Death in his belief was 
due to compound fracture of the cervical 
vertebrae. 

After the post mortem examination had 
been completed, the Inspector arrived and 
about noon on the llth the District Superin¬ 
tendent of Police Mr. Smith came, while 
Mr. Smith was examining the tracks which 
led to and from the scene of the offence, 
Mahomed Usman cam up with five persons 
of whom three are witnesses in this case. 
To these three alone I shall refer, namely, 
Miri, Sahul and Cliandu. Their statements 
were taken as the result of those statements 
a search was made for Bahadur i/-a?ad Rano. 
That night Umar and Karimdad Khaskheli 
were sleeping at the well of Maluk Khas¬ 
kheli. About 2-20 A. M, they were awakend- 
ed by Bahadur and his father and they 
took Rano to the mosque in Bhaledino 
Kako whence he was taken to the Police. 
On the monring of the 12th he was placed 
before the District Superintendent of Police 
and promised to show the axe with 
which the murder had been committed. 
He took Mr. Smith and another Policeman 
first to the scene of the offence and then 
proceeded to look for the axe but did not 
find it, Mr. Smith lost patience and went 
away. After he had gone about a mile he 
was overtaken by a mounted Policeman 
who said that the accused was now willing 
to point out the axe. Mr. Smith, however, 
refused to return and told the mounted 

Policeman to tell the Inspector to get the 
axe. Half an hour later the accused produc¬ 
ed an axe head from a disused hay stack- 
Later on in the day he produced a pair of 
trousers from the roof of a perch in * 
field. Both axe head and trousers were 
sent to the Chemical Analyser who report- 
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ed that there were stains of human blood 
on both of them. 

On the 13th of May Salmi, who is a sister 
of Bahadur, made a statement to tlie 
Resident Magistrate. Hala. She therein 
said that her father, Rano, lier sister, 
Hamiran, her brother. Bahadur, and his 
mistress, Sabhai, and others had gone from 
their village of Khadro in the Sinjlioro taluks 
on a visit of condolence and also because 
of the domestic quarrel between tlieir fatlier 
Rano and his uncle Sujawal. At Phul 
Kako they stayed with a relative Maluk. 
Some nine days later Sujawal came 
and made it up with Rano and fetch¬ 
ed him and others home. Hamiran and 
Shahul remained at Phul Kako 8 or 10 
days after that another death occurred 
in the family, namely, the daugliter of 
Yousif Khaskheli with the result that 
Bahadur and Sabhai and others came 
to pay another visit of condolence at Phul 
Kako. This time the party remained 
for 7 or 8 days. During that period Mii*i, 
whoiwas a sister-in-law of Maluk, told 
Bahadur that she had seen his mistress 
Sabhai deceiving him with a cousin called 
Piru. On receiving this information 
Bahadur began to beat Sabhai, to extort 
from her a confession of her misconduct. 
As she would not confess, he continued 
beating her for three days. On the 4th 
day he announced that he would take 
Sabhai to see a certain Pir Saleh Shah 
at Ranipur because her knee was swollen. 
Sabhai at first refused to go with Bahadur 
but eventually consented. Before going 
Bahadur bought five biris gave one to 
Sabhai who smoked it and the remainder 
she tied in her shirt. She borrowed a pair 
of shoes from Sahul and Bahadur took a 
hatchet with him which he had bought a 
few days previously. 

On the 15th of May the accused was 
challaned. On the 16th of May Sahul in 
the course of the inquiry before the Com¬ 
mitting Magistrate adhered to her former 
statement and on the same day Miri also 
deposed that she had seen the misbehaviour 
of Sabhai with Piru and had told Bahadur. 
Both she and Sahul identified the clothes 
worn hy the deceased woman as Sabhai’s 
and the shoes which had been borrowed by 
her from Sahul when she was leaving Phul 
Kako to go with Bahadur, to consult Pir 
Saleh Shah. 

The accused pleaded not guilty. He 
denied the production of the axe head and 


also the trousers. He also denied his inti¬ 
mate relations with Sabhai whom he said he 
did not even know. 

Tliree legal points Iiave been taken by 
the learned Pleader for the defence. First, 
the statements made l)y Sahul and Miri to 
the District Superintendent of Police are as 
the s. 162 now runs, inadmissible in evi¬ 
dence. Secondlv, the statement made hv 
Sahul and recorded by the Resident Magis¬ 
trate of Hala not having been made on 
solemn atlirmation is inadmissible in 
evidence under s. J(>4. Lastly, under s. 288 
of the Or. P. 0. Matements made by kSahul 
and Miri to the Committing Magistrate are 
not admissible as substantive evidence 
but can only be used either to contradict or 
to confirm the statement of the deponents. 
As Sahul and Miri both resiled from those 
statements in the Court of the Sessions 
Judge, the prosecution are unable to made 
use of tliem. 

Now, if tlie objections of the learned 
Pleader be allowed the only evidence 
against the accused would be the produc¬ 
tion of a blood stained axe head and the 
production of a blood stained pair of 
trousers. It would, in our opinion, be 
impossible to convict an accused person of 
murder on tlie production of these two 
articles, although it might create a serious 
suspicion against him. It is, therefore, 
necessary for us to examine very closely 
tlie objections taken by tlie learned Pleader. 

Section 162 part 1 runs as follows :— 

“No statement made by any person to a 
Police Officer in the coui'se of an investi¬ 
gation under this Chapter shall, if reduced 
into writing, be signed by the person mak¬ 
ing it; not shall any such statement or 
any record thereof whether in a Police 
diary or otherwise, or any part of such state¬ 
ment or record be used for any purpose 
(sa''e as herein after provided) at any in¬ 
quiry or trial in respect of any offence 
under investigation at the time when such 
statement was made.” 

After giving the words of this section our 
careful consideration, we have come to the 
opinion that the learned Sessions Judge 
was in error in admitting t^e statements 
made to Mr. Smith by Sahul and by Miri. 
In this view the learned Public Prosecutor 
has very fairly expressed his acquiescence. 

The next point is whether the statement 
of Sahul to the Resident Magistrate, Hala, 
on the 13th of May 1923, should be excluded. 
The reason for its exclusion as advanced 
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by the learned Pleader is that it should 
have been made on solemn atlirmatioii and 
there is nothing on the record to show that 
it was a statement on solem affirmation. 

The question, therefore, arises whether the 
absence of a solem affirmation renders in¬ 
admissible the statement itself. There is 
nothing in s. 1C4 which, in our opinion, 
justifies this plea. Section 104 (2; mns as 
follows:— 

“Such statements shall be recorded in 
such of the manners hereinafter prescribed 
for recording evidence as is, in tlm Magis¬ 
trate’s opinion, best fitted for the circiim- 
Btances of the case.” 

Chapter XXV lays down tlie procedure 
to be adopted in recording evidence hut 
it contains nothing about the solemn 
affirmation required by the witnesses. That 
procedure finds origin in s. 5 of the Indian 
Oaths Act X of 1873. But the same Act 
in s. 13 lays down that no proceeding and 
evidence shall be invalidated by the omis¬ 
sion to take an oath or to make an affirma¬ 
tion. We, therefore, are of the opinion that 
the statement of Sahul recorded by the 
learned Resident Magistrate Hala on the 
13th of Maj’’ 1923, is admissible in evidence 
under s. 1C4 of the Or. V. C. whether taken 
on solemn affirmation or not. 

The last and the most important point 
is whether under s. 288 of the amended 
Cr. P. C. the statements made by Sahul and 
Miri in the Court of the learned Commit- 
ting Magistrate are admissible as substan¬ 
tive evidence or merely to corroborate or 
to contradict. In the case of .1/arufi Joti 
Skinde \ Eviperor (1) two Judges of the 
Bombay High Court of great eminence 

1 ''u"’ “PJ'essed by tlie Madras 

and Calcutta High Courts which was con- 
tamed m the following passage :_ 

Theie can be no doubt the provision 
namely s. 288 of the Cr. P. C ) was intended 
to enable the Court to read the previous 
evidence as substantive evidence in the 
c^e at the trial where, for the purposes of 
justice, the adoption of such a course is 
found necessary by the Judge." The learn- 

Bombay Hi<^h Court 

nldlr s ®288°”cr‘p substituted 

naaer s. 288^ Cr. P. C. it is necessary as 

f2Tthat therl" b f Jadub Das 
\ ) that there should be some reason why 
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it should be :preferred. That is a matt-er 
of prudence and not of law”. 

The learnea Pleader for the defence, ad¬ 
mitted the eorrectne.ss of two decisions 
under the old Code but has pressed strong¬ 
ly on ns the view that it is no longer good 
law in view of the amendment of s. 288. 
That section now runs as follows 
“The evidence of a witness duly record¬ 
ed in the presence of the accused under 
Ch. X\1II ma}’, in the discretion of the 
Presiding Judge, if such witness is pro¬ 
duced, and examined he treated as evidence 
in the case for all purposes subject to the 
provisions of the Indian Evidence Act, 
18/2. I'he learned Pleader has contended 
that the statement made bv the deponents 
before the Committing Magistrate's Court 
can now only be used not as substantive 
evidence but only in the way that previous 
statements by the same witness can be 

used under the Indian Evidence Act. We 
have given this ([uestion our most earnest 
consideration for the learned Pleader has 
been able to advance in favour of his 
contention the remarks of a very learned 
commentator Mr. B. P. Mitra, wlio had 
lecentlj published a commentary on the 
amended Criminal Procedure Cod© The 
Commentator’s remark is as follows 

V A, ’Joti Shinde 

V Ampei-or (1) a.id Qveen Empress v. Dora- 

sam, Aijiinr (3) are nn longer good law 

thesmlem' '? section as amended 

t no- the Commit- 

ting Magistrate can be used only subject 

Wit all' K'’idenoe Act.” 

\V ith all deference to the learned Commen- 

tion^o/the ti>*'t his interpreta- 

had not f ^ “^«®t one. He 

of hearinl tb. ^'^ve had 

o: hearing the matter argued bv Counsel 

and we do not think thatlie fully ^ed 

it “rT"ft 1 To" u7 at 

eminent Judges tha^ s ‘ 

Sessions Cni,?f empowers a 

by the denonPTitc ^ statements made 

trate’s Conrf ^ohamittingMagis- 

K'Sr/'ai “Sr;i,rS““ "'•“i 

be asked ^t may then 

“subject to the nr '“tended by the words 
uoject to the provisions of the Indian Evi¬ 
ls) 31 M. 414; 2 Weir 377 . 
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dence Act, 1872." We think that the inten¬ 
tion of the Legislature was to prevent the ad¬ 
mission of irrelevant evidence in the Ses¬ 
sions Court merely on the ground that 
it had been recorded by the Oommitling 
Magistrate. The Committing Magistrate 
might well record througli inadvertence 
hearsay evidence or statements made by the 
accused persons to tlie Police in the absence 
of a Magistrate. 

After disposing of the three main legal 
points raised by the learned Pleader, L 
shall return to the discussion of the facts 
of the case. 

Sahul and Miri, both of whom are related 
to Bahadur, have given to the Committing 
Magistrate a striking and, as it seems to us, 
a trustworthy account of the actions of 
Bahadur and Sabhai previous to the dis¬ 
covery of the dead body. The learned 
Pleader for the defence has pressed on us 
repeatedly that these witnesses were tutored 
by the Police. But when one examines the 
detailed and life like story told by Salmi 
on the 13th of May to the Resident Magis¬ 
trate, it is impossible not to believe that it 
is a genuine and spontaneous account given 
by a young girl of what really happened. 
Her account of the quarrel between Kano 
and Sujawal which led to the journey of the 
party from Khadro to Phul Kako, the visit 
of Sujawal to obtain a reconcilation, the 
subsequent death of Yousif Khaskheli’s 
daughter which led to a further condolence 
visit and finally the story told by Sahul on 
the 16th May, that Muaammat Sabhai had a 
swollen knee not because she had a disease 
but because she had been prosecuted by 
devils. All these bear the stamp of truth. 
We are perfectly convinced that no Police 
Officer would tutor a girl aged 12 to say 
that the deceased woman was suffering from 
a swollen knee because she was prosecuted 
by devils. 

We have next to consider why we slmuld 
prefer the statements of Sahul and Miri in 
the Magistrate’s Court to the statements in 
the Sessions Court. As the learned Judges 
of the Bombay High Court have pointed 
out, this is a matter not of law but of 
prudence. It is obvious that a girl aged 
12 will, if she is given an opportunity do 
her utmost to save her brother tried on a 
capital charge and the same argument ap¬ 
plies though no doubt in a lesser degree to 
Miri, who is also connected with Bahadur. 
We, therefore, think that the statements 
made by Sahul and Miri to the Committing 
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Magistrate can be and are to he preferrea 
to their subsequent statements;made to the 
Sessions Judge. We, therefore, accept them 
under s. 288 of the Cr. P. G. as substantive 
evidence. 

We have next to see how far these state¬ 
ments are corroboratetl. 1 have already 
mentioned that under s. 1C4 of the Cr. P. 
C. the statements nnide by Sahul to the 
Resident Magistrate is admissible in evi¬ 
dence. It is, however, not admissible as 
substantive evidence but can be used and 
should be usefl to corroborate Sahul’s 
subsequent statement during the committal 
proceedings. 

Further there are the clothes of the de¬ 
ceased woman. Il has been argued that 
they were just common clothes such as 
ordinarily Sindhi women wear and that it is 
impossible to identify them. But Sindhi 
women do not wear a standardised pattern 
of clothes. It must be remembered that 
Sabhai had visited the village on two occa¬ 
sions and a number of residents of the 
village must have seen Sabhai and to Sahul 
ill particular Sabhai, as the mistress 
of Bahadur must have been particularly 
well-known. There are also two other 
circumstances. Before going to visit the 
Pir Saleh Shah, Sabhai liad borrowed from 
Sahul a pair of shoes. The learned Pleader 
did not argue that it was impossible for 
Sahul to identify her own slioes. But he 
contended that the grown up woman Sabhai 
could not have worn the shoes of a child 

like Sahul. But the shoes worn by Sindhi 

women are what wo call slippers; they 
have no heels and it is perfectly possible 
for any woman to wear another woman’s 
Sindhi shoes. Again we have no means of 
knowing whether Sabhai was much taller 
than Sahul or that her feet were so much 
bigger that slie could not get into Sahul’s 
shoes. On the other hand we have the 
sworn statement of Sahul which we consider 
reliable that Sabhai borrowed Sahul’s shoes 
before going out with Bahadur. And when 
the deceased’s liody was found two or three 
days afterwards in the jungle, near it was 
one of Sahul's shoes. Lastly, there is the 
circumstance that before starting with 
Bahadur. Sabhai tied up 4 bidis in her 
skirt. The learned Pleader has contended 
that these bidis were unidentifiable. That 
is no doubt the case. But it adds enor¬ 
mously to the probability of the dead body 
being Sabhai’s, if Sabhai before starting 
out had tied 1 bidis ia her skirt and that 



BAHADUR V. EMPEROR. 



[88 1. C. 1926] 


in the skirt of the deceased woman were 
tied up 4 bidis. It is also important to 
remember that the witness Chandu who is 
a hostile witness, has admitted that just 
about this time a man whom Chandu identi¬ 
fied as the accused came to his shop and 
bought 5 bidis. 

The next matter of corroboration is fur¬ 
nished by the accused himself. He inform¬ 
ed Mr. Smith that he was ready to point 
out the axe with which the murder had 
been committed. The learned Pleader has 
argued that we should eliminate from our 
consideration the words “with which the 
murder had been committed". The learned 
Pleader has based his reasoning on the 
circumstance that the axe was not pro¬ 
duced in Mr. Smith's presence and that 
the subsequent production of the axe was 
a separate proceeding altogether, the words, 
therefore, used by the accused were not 
admissible in evidence. In our opinion 
that view is incorrect. Even though Mr. 
Smith had left before the axe was pro- 
duced, the offer to produce it and the 
production of the axe l)y the accused were 
all part of one transaction. The accused 
delayed for a few minutes by pretending 
not to know where it was but he subse¬ 
quently of his own accord took from its 
hiding place the axe with which he had 
killed the deceased. The statements made 
by the accused to Mr. Smith is thus per¬ 
fectly admissible. The axe head was pro¬ 
duced by the accused in the presence oi 
the Inspector and the Sub-Inspector from 
a hay-stack. It is impossible that the accus- 
ed could have known where the axe head 
was hidden unless he himself had put it 
there. ISow, on this axe head were found 
stains ofhmnan blood by the Chemical 
Analyser. This, in our opinion, isa circum- 
stance which very strongly corroborate^ 
the evidence given by Sahul and Miri. 

1 here IS also the circumstance that the 
accused led the way, while Mr Smith 
and other Policemen followed, to the spot 

fitted ® "om- 

production by the 
accused of a pair of trousers. On these 
tronsers there were found stains of humar 
blood detected by the Chemical Analyser 

proved 

that the trousers were the very trousers ol 
the accused. But after all, it is unlikeK 

would produce any hoel\ 
else8 trousers. Audit is yet less \ikeb 


that he would be able to point out the 
tronser.s which were found in the roof of a 
perch ill a distant field, if he were not the 
person who had hidden them there. 

The learned Pleader for the defence has 
argued that there is no direct evidence and 
that in the absence of direct evidence the 
C’ourt should not convict an accused person 
on a capital charge. But this question has 
already been definitely decided in this very 
Court in the case of Isarsing Saivansrngh 
V. Crojc/i (4). The learned Judges there 
observed “It is urged on behalf of the 
accused that he owes no duty to the pro¬ 
secution and is under no liability to give 
any explanation. If no prima facie case 
had been made against the accused it is 
open to the accused to relv safelv on the 
presumption of innocence or on the infirm¬ 
ity of the evidence for the prosecution. 
Hut when a prima facie case is made 
out and tlic presumption of innocence 
is displaced, then as said by Wills Judge 
in his ^\'ork on Circumstantial Plvidence at 
page 97, ‘the force of suspicious circum¬ 
stances is augmented whenever the party 
attempts no explanation of facts which 
he may reasonably be presumed to be able 
and interested to explain". 


uie circumsiantiai evidence in this 
Court could hardly be stronger. The ac- 
cused was a lover of the deceased woman, 
limy had a quarrel on the ground of her 
infidelity. In the course of that quarrel 
me accused beat Sabhai for three days. 
I hey then set out together and at a dis¬ 
tance of three miles from the point of their 
departure 8abhai was found dead. Sub¬ 
sequently when the accused was in the 
presence of the Police he did not deny 
the suspicious circumstances against him. 
He pointed out the place where the 
murder had been committed. He pointed 
out the axe with which the murder had 
been committed. H# produced from con- 

Pnm ^ ^ trousers and 

both the trousers and the axe had on 

l^ewas asked 

Wha?^, Sessions Court 

he bar f He denied that 

he WlT’- ^“7’" He denied that 

dLiVd head and he 

and produced the trousers 

hi in li “ ‘hat they were 

dmlbt wW circumstances, we have no 
doubt, vihatever.but that the conviction 

(1) 24 Ind. Cas. 585; 7 S, L. R. 109; 15 Cr. L. J.497. 
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of the learned Sessions Judge was perfect¬ 
ly right and proper. 

An appeal has been made to us by the 
learned Pleader that we should even al¬ 
though we conlirm the conviction recluce 
the sentence. We have given this matter 
also our very careful consideration anti 
we think ^that in the peculiar circum¬ 
stance of the case we ought not to conlirm 
the death sentence passed by the learned 
Sessions Judge but to reduce it to the 
lesser ©ne of transportation for life. 

K. s. D. Conviction confirmed-. 

Sentence reduced. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Criminal Revision No. 197 of 1924. 

November 6, 1924. 

Present: —Mr. Baker, J. C. 

RAJMAL —Accdsed—Applicant 

versus 

EMPEROR— Opposite Party. 

Penal Code [Act XLV of ISUO). ss. 07, 100. II.',- 
Right of pi-ivate defence, when c«n be acaikd of — 
Abetment, what amounts to. 

The right of private defence caunot be availed of 
where tliere is time to have recourse to the public 
authorities to prevent the commission of an offence 
against the person or property of the person concern¬ 
ed. [43.14,001.2.] 

In order to convict a person of abetting the commis¬ 
sion of a crime, it is not only necessary to prove that 
he has taken part in those steps of the transaction 
which are innocent but it is absolutely necessary to 
connect him in some way or other with those steps 
of the transaction which are criminal. 

Criminal revision against an order of the 
District Magistrate, Bhandra, dated the 2nd 
May 1924, in Criminal Appeal No. 54 of 1924. 

FACTS appear from the following 
order of the District Magistrate, Bhandra:— 

A lease for three years of the lac of 
six villages including Bhasgaon and 
Kamargaon, on batai was given by R. B. 
Indraraj Singh zemindar of Kamtha to 
Rajmal (appellant). Rajmal entered into 
agreement with Mardan Khan (P. W. No. 4) 
by writing Ex. P. 5 which was never execut¬ 
ed. That agreement gave, for no apparent 
consideration, 2-annas share of the 8- 
annas share of Rajmal in the lac of the six 
villages to Mardan Khan. That agreement 
was never registered. On the other hand, 
for a time, it seems to have been acted on, 
and Mardan Khan received a payment of 
Rs. 450 from Rajmal as his 2-annas share of 


the first crop packed. This did not seem 
enough to Mardan Khan and the present 
trouble arose in consequence. Secondly, it 
would appear that R. B. Indraraj Singh later 
sold his 8-annas share of the batai to Rajmal 
giving Rajmal, tlierefore.a full 16-annas lease 
in the lac for the three years. At tlie same 
time when, as I will show, Mardan began to 
steal Rajmal s lac, the zemindar appears 
to have aided and abetted him (thougli 
this is nut expressly stated in the evi¬ 
dence, but can only be reasonably infer¬ 
red from the evidence, e. tj,, from the 
fact of the zemindars presence in the 
village, from the statements of Rajmal, from 
the fact of Mardan and Dadu receiving 
assistance fj'oni Dhivru, the zemindar's 
servant, and from the fact that the zemindar, 
according to Mardan's evidence, received 
a shaie of the spoil of Mardan and Dadu). 

Mardan being dissatisfied with his treat¬ 
ment by Rajmal, determined to take the 
law into his own hands and take what he 
thought was his 2-annas share of the lac. 
Now it is quite clear that if Ex. P. 5 has 
any meaning it is this that Mardan Khan is 
to receive 2-annas share, i. e. 25 per cent, of 
Rajmal s profits in consideration of his 
services in pmpagating and collecting the 
lac in the villages received in batai by 
Rajmal. There is no direct evidence on 
record to tell me this, but it seems to me 
the only reasonable explanation of the facts 
as put before me. Why should Rajmal give 
Mardan 2-annas share gratuitously? Mardan 
himself states that he assisted Rajmal in 
planting seed lac and collecting it, and, 
therefore, I think my explanation is obvious¬ 
ly correct. Mardan, however, on the strength 
of this Ex. P. 5, sold half of his 2-annas 
share to Dadu, a relative of his, apparently 
of the lathyal type who has a previous 
conviction for rioting and was a suitable 
man for introducing into an affair like the 
present. Dadu, to translate the picturesque 
vernacular phrase, “bought a quarrel” 
i.c., he bought 1-anna (without paying 
any money) share of Mardan’s share. (This 
is quite a common custom. A has a field, 
which B wrongfully claims. So B leases 
for an imaginary consideration the field 
to C, as big a ruffian as B can find. B now 
has as an assistant against A a man who 
has eveiything to gain and nothing to lose). 
Now it is clear that even supposing Rajmal 
had gifted 2-annas share to Mardan Khan 
Mardan cannot sell half of that share with¬ 
out Rajinal’s permission. Secondly, if 
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Mardan ha.'^ a 2-aiinas sh.uo of villages 
it is to be presumed tliat the allocation of 
that 2-annas slioiild he made hy najmal. 

What actually happened was that ^lardan 
decided that his 2-annas share consisleil 
in two villages (Bhnsa.i^aou and Kaimir- 
gaon) out of the six (whieh is prima /dcie 
a generous estimle in favour of Manlan), and 
he told Rajmal that he was •ioini; to collec t 
the lac from there with Dadu. Rajmal instead 
of going to the Police decided to meet force 
with force. His hiother Ishwardas (aecus<‘d) 
with Keshrimal (accused) and the otiier 
accused and servants ifour of wliom wer(‘ 
wanted for this ease hut ab.sc(»nded) were 
sent to collect lac and o])pose Mardan and 
Dadu in their operations. 

Between yth jMay 1923 and 12th May 1923 
rival lac picking went on. Ishwardass’ ])arty 
saw Mardan and Dadu's jiarty jiicking lac, 
(the latter beingalietted, as 1 have shown, iiv 
the zemindar). .Mardan admits that he 
prevented Rajmal's men (],)ages 22 and 23 
of record). Then, according to Mardan's 
evidence, the lac collected l)y Ishwardas 
was taken hy Dadu and Dluvru (tin* 
zemindars servant) and divided. Ishwardas 
left to consult Rajmal in Gondia. AVhat 
exactly was decided between them is not 
known but I agree with the lower Court 
in finding that Rajmal decided to decide 
the matter by force. P. W. No. 10, lAlahadeo, 
deposes that Radhesingh accused, Rajmars 

brother, offered him money to.go' with 
hini to Bhasgaon to help the quarrel. 
Radhesingh asked one Bansi to come to 
Rajmal to settle the amount to be paid. It 
IS clear that on 12th Radhesingh with the 
three appellants Keshrimal, Indrapalsingh 
and Ishwardas, and the four absconders 
Hindustani lathyals, met Mardan - Khan 
and Dadu returning from the jungle of 
Kamargaon with a great number of coolies 

Khan and Dadu, as they deserved, got the 
wmst of It, and Dadu sustained a broken 

arm. 

Uadu that the accused were convicted under 
8. U7. Indian Penal Code, Rajmal hein^ 

Mr.’ Erach Shah iov the Applicant. 

for the Crown. 

^^P^-R'—The facts are fully set out in 

the ludgmpt of the District Maiistrate 

applicant has been convicted nf 

abetment of rioting and it is contended tha[ 
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there is absolutely no evidence against 
him. I am of opinion that this is so. 

The hic in connection with which the riot 
occurred is the property of the applicant 
and the persons engaged in the riot were 
his servants. The applicant admittedly 
was not himself present and there is no 
evidence that he instigated his servants to 
to use force. The evidence of B. Ws. Nos. 6 
and 10 is liearsav. P. W. No. 0 savs that 
Rajmal’s Inother and servants said Rajmal 
had given them orders to prevent his 
ojjponents from taking away lac. P. AV. No. 
10 .says that one of Rajmal's servants tried 
to engage liim to join them and told him 
to settle the amount with Rajmal. The 
witness did not go to Rajmal and did not 
join his servants. There is absolutely no 
direct evidence of any statement by Rajmal 
or any orders given by him to his servants, 
and the case against him rests on mere 
suspicion. The District Magistrate admits 
that it is not known what exactlv was decid 
ed between Ishwardas and Rajmal. Ishwar¬ 
das, who is Rajmal s brother, was present at 
the riot. 

I do not think there is any evidence 
against Rajmal which is sufficient for his 
conviction. I agree Avith the District 
Alagistrate that the right of private defence 
cannot be availed of as there Avas time to 
ha\ e recourse to the public authorities, 
liiispoint hoAvever does notarise as lam 
0 opinion that the conviction cannot 
stand. No doubt there is suspicion against 
Kajmal for Avhose benefit it Avas that the 
other party should be prevented from 
lemoving the lac, but to convict him of 
abetment it is necessary to prove that he 
gave orders to his servants to prevent 
ho removal by force. It was long ago 
ci( fOA^n m the case of Queen x. Nim 
Chand Mookerjee (1) that in order to con- 

abetting the commission 
Hvft necessary to prove 

wa^nr innocent, but in some 

connect '-.if ^*^®®intely necessary to 

steps of the trans- 
acUon which are criminal. 

I he latter link is lackin"- here The 

the tinrif ";*'.|,^'=®°>'dingly be set aside and 
me line, if paid, refunded. 

Conviction set aside. 

( 1 ) 20 W. R. .11 Cr. 
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KHAIttO V. EMPEROR. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 12 op 1924. 

April 3, 1924. 

Present: —Mr. Kincaid, J. C., 
and Mr. Aston, A. J. C. 

KHAIRO AND othehs—Ac'cused— 

Appellants 

versus 

EMPEROR— Respondent. 

Bombay District Police -leJ Act I\ of ISUU), 

ss. 11, 51 (e), 5.1, Sc-h. B—./uri'idiction of Police Odiccr, 
scope of—Police OfUcer aiding another oviccr. oitt.<iide 
area of jurisdiction, ^vhether on duty I’olicc (Pficcr-- 
Penal Code (.4ct XLV of ISOd), s. 

For the purposes of the Bombay District Police Act 
of 1800, Police Offieer.sof every ^aade are ai)pc.iiite(l to 
an entire District in which tliey have toserve andaro 
to be deemed to be on duty in all parts of that r>is- 
trict. Although a Pt)lice Ulhcer may be outside the 
area of his jurisdiction, he is bound within the limits 
of the said District to aid another Police Olhecr wlien 
called on by hrm to do so or to keej) ordtu- in streets, 
etc., as required under ss. 51 (e; and 53 of the saitl 
Act. [p. 17, cols. 1 & 2.] 

Therefore, any person assaulting a Police Olheer 
■while he is engaged in discharging the duly laiil on 
him as a member of the Poliee force is guilty of 
an offence under s. 333. Penal Code. Q). 17, col. 2.] 
Emperor v. Madho, 12 Ind. Cas. HIT; 40 A. 28; 15 A. 
L. J. 813; 19 Cr. L. J. 5. distinguished. 

Appeal against the sentence and convic¬ 
tion of the Additional Sessions Judge, 
Hyderabad (Sind). 

Mr. W. Loho, for the Appellants. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT. —The facts of this case 
are quite simple but involve one or two 
interesting points of law. In April 1923 
Rewachand was Head Constable of Mahrab- 
pur. He had a warrant sent him to enable 
him to secure some fugitives from Justice. 
A certain Bhagat Kanwar a singer of some 
repute was going to give a performance . 
at Kumba Lima, a’place some miles away 
from Mahrabpur and it occurred to Rewa¬ 
chand that he might possibly find the men 
whom he sought among the crowd, assembl¬ 
ed to listen to Bhagat Kanwar’s music. 
Now Kumba Lima was in the jurisdiction of 
the Head Constable of Khadar, Natho Khan. 
He was somewhat alarmed about possible 
dangers that might arise from the presence 
of a large crowd that was to assemble 
there and he attended the performance 
with four subordinate constables i\Ioundal 
Khan, Ghazi Khan, Sumar Khan and 
Rasulbux. When Natho Khan saw Re'\va- 
chand at Kumba Lima he called on him 



also for help and put him (»ii duty from 8 
V. M.. on April 23rd to 1 a. m., of tlie 21th. 
AVhile he was on duty at the outskirts of 
the crowd he lieard a Banui called Pariomal 
complaining that one Khairo now accused 
No. 1 was trying to pick his pocket. Rewa¬ 
chand went to Pariomal’s assistance. 
Khairo resisted but Rewaciiand itulled liim 
out of the crowd. Khairo then called out 
for liclp and one Sajaa Khaskheli incited a 


band of some 15 men to rescue Khairo. 
They were armed with /r/;/i/«and they beat 
Rewachand senseless. While he lay sense¬ 
less, he was roljbed of bis money and his 
watch. Ghazi Khan who was then on duty 
with Rewachand left him on the ground 
and went direct to Natho Khan to whom he 
made a report that very evening. Natho 
Khan took down the statement and sent 
by Rasulbux to the Sub-Inspector Sakrand. 
He then went to the scene himself, found 
Rewachand lying there unconscious and 
took him to his lodging. Next morning he 
recorded his statement and learnt from 
him nine names. Tiien he sent Rewachand 
to the Sakrand Hospital. He u*as treated 
there by Ui\ Udharam the j\ledical Officer 
who found no less than 24 contusions on 
his head and body and stated that Rewa¬ 
chand was in bodily pain up to the 5th of 
^May 1923. He was not able to discharc^e 
his ordinary duties up to the 16th of May 
and that he was only discharged cured on 
the 17th of Mav 1923. 


In the meantime Natho Khan on the 24th 
tried to secure the nine persons whose names 
Rewachand had given to him. But he 
could not do so on the 24th and did not 
secure them until the 25th. Natho Khan 
lield an identification test on tlie 25th and 
Ghazi Khan in addition to those whose names 
had already been given picked out Valu 
Khudabux and Rasulbux. Moundal Khan 
then was able to pick out Valu, Muradali 
and Rasulbux. There were some doubts in 
the Suh-Inspector 8 mind, however, as to 
what offences the accused persons had com¬ 
mitted. He referred the matter to the 
District Superintendent of Police who 
ordered the prosecution of the accused 
under s. 333 of the Indian Penal Code 
Eventually they were committed for triai 
by ill*. Hnssienbux, the First Class Magis¬ 
trate of Nawabshah, to take their trial before 
the Additional Sessions Judge of Hyder¬ 
abad on charges framed under ss. 333 and 
147 of the Indian Penal Code. The learned 
Sessions Judge found the accused guilty 
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of riot under s. 147, and grievous hurt under 
s. 333 of the Indian Penal Code. Hesentenced 
all the accused to six mouths’ rigorous 
imprisonment under s. 147, sentenced ac¬ 
cused Nos. 1 and 2 to three 3 ’ears’ rigorous 
imprisonment under s. 333 and the remain¬ 
ing accused to 18 months’ rigorous imprison¬ 
ment under s. 333. He further directed 
that the sentences awarded should run 
concurrently. 

Against these convictions and sentences 
the accused have appealed and the case has 
been argued before us in great detail by 
Mr. Lobo. 

The learned Pleader for the defence has 
relied upon an alleged enmity between a 
certain Chandumal, a Panm, villagerand the 
accused and the origin of the enmity is 
somewhat complicated. Dayal who is a 
cousin of Chandumal prosecuted accused 
No. 5 and in this case accused No. 2 was a 
defence witness. Then Nebhumal who is a 
cousin of Chandumal prosecuted Pamal 
Khan who is a relative of Khairo accused 
No. 1. Kessuinal the brother of Chandumal 
gave evidence for the provsecution. Then a 
Jawali woman named Duri had a criminal 
case against Mangomal and Dayaram, the 
uncle of Mangomal is a partner of Dayal 
who is a cousin of Chandumal and Mango¬ 
mal is connected with Rachuraal because 
Rachumal's brother Bulomal was a partner 
with Mangomal. 

The accused can be divided in three 
groups, all of whom are in some way or 
the other at enmity with Chandumal. 'The 
learned Pleader’s allegation is that owing 
to the enmity Chandumal has organized 
this case against all the accused. In our 
opinion that is mere surmise. In none of 
the incidents has Chandumal himself taken 
any active part and it seems unlikely that 
because cousins of his have quarrelled with 
sonie of the villagers that he should organize 
a gigantic conspiracy to have all the groups 
at one time sent to Jail.' But whatever we 
may think of the learned Pleader’s sug¬ 
gestion it seems to us to be directly negativ¬ 
ed by the evidence given by the Police 
The learned Pleaderfor thedefence is unable 
to assign any motive for the action of the 
Police beyond the fact that they were 
Policemen and as members of that body 
the Court should assume that they c^ave 
evidence against the accused just in order 
to do evil for evil’s sake. ■ 1 would formal¬ 
ly protest against allegations of this 
character. It is unfortunately the case that 


in every trial over which I have presided 
nearly 30 years, charges of this character 
have been made against the Police. I will 
now take the opportunity to state publicly 
that it is only in the rarest instances that 
I have found any basis for these allegations 
and that in my view the Police are a hard¬ 
working loyal and thoroughly trustworthy 
body of men who are entitled to all the 
support which Judges and Magistrates can 
give them. We, therefore, are of the opinion 
that the insinuations made against Rewa- 
chand and the other Police witnesses in 
this case are utterly baseless and that they 
are entitled to the same measure of belief 
whicli a Court would give ordinarily to wit¬ 
nesses of a similar standing. 

Now, I think it may be taken as a 
general principle that when a man is 
attacked and very severely beaten his 
desire is not to get persons other than 
his assailants convicted. It is against 
those that he naturally hos a tirudge and 
it is those whom he wishes to be punished. 
Rewachand could, therefore, naturally be 
anxious to get his real assailants punished 
and not ])ersons against whom Chandumal 
might or might not have a quarrel. Directly 
he came to his sense on the morning of the 

assault he mentioned the names of all the 

nine accused every one of whom he knew 
before. Nor was his acquaintance with 
them unlikely because he had been for 
some two years a Head Constable in the 
neighbourhood. We, therefore, start with 
the fact that Rewachand identified at the 
very earliest possible moment all the nine 
accused persons as his assailants. The 
very night of the commission of the offence 
Chazi Khan went to Natho Khan and men- 
tioned the names of Khairo accused No. 1, 
aleh accused No. 4, Sajan accused No. 2 
whom he ^so knew before. At the identifica¬ 
tion test Ghazi Khan further picked out 

accused No. 6 and Rasulbux accused No. 8. 
At the same identification test Moundal 

No. 8 and Muradali 
th^Wnp*?' pi "’as expended by 

the ^fHpn^fl ^ la trying to discredit 

WP ran °n this point 

of tViP ° than justify our opinion 

?inn character of the identifica- 

fdPnHSp stated that the 

pos?h 1 according to the 

positive evidence of the Mash& Khan 
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Mahomed, carried out with due attention. 
Khan Mahomed was a respectable zemindar 
a stranger to Khuma Lima and to the 
rivalries and animosities of the place. His 
evidence was, therefore, in the opinion of 
the learned Sessions Judge and in our 
opinion independent and credible. We 
thus have the evidence of Rewachand as 
to the identity of the accused corroborated 
by two other entirely independent persons 
Ghazi Khan and Moundal Khan. Only one 
of these accused, namely No. 7 Moulabux, 
has not been identified by Ghazi Khan 
and Moundal Khan. But as Rewachand's 
evidence as regards the other accused has 
been cori'oborated by the other two Police¬ 
men on duty we think it a fair inference 
that he is correct as regards accused No. 7 
as specially as accused No. 7’s identity has 
been sworn to by the two Bania witnesses, 
Rochumal and Chandumal. 

We thus are of the opinion that accused 
Nos. 1, 2 and 9 were among the assailants of 
Rewachand. 

The learned Pleader has put forward 
some legal pleas on his client’s behalf. They 
have received due and careful considera¬ 
tion from the learned Sessions Judge. Now, 
the first question which arises from the 
learned Pleader's arguments is whether the 
Head Constable Rewachand was at the time 
of assault in Police uniform. On that point 
we have Rewachand’s own statement that 
he was wearing Police coat and Rewachand s 
statement has been confirmed by Natho 
Khan. 

Another and more important contention 
is whether he was at the time of the assault 
on duty. Rewachand is, as I have already 
said, Head Constable of Mahrabpur and 
Mahrabpur is some little distance from 
Khadar which is outside Rewachand’s 
jurisdiction. Mr. Lobo has contended that 
as Rewachand was outside his jurisdiction 
he could not be said on duty. Now under 
B. 32 of the District Police Act (IV of 1890) 
every Police Officer shall for all purposes 
of this Act be deemed to be always on 
duty in the area for which he is appoint¬ 
ed or to which he is lawfully transferred 
and under Sch. B of s. 11 it is clear 
that the Police Officers of every grade are 
appointed to the entire district in which 
they have to serve. Thus for the purposes 
of the District Police Act under ss. 11 and 
32 Rewachand was, in our opinion, on duty 
in all parts of the Nawabshah District. 
Now Rewacjiand was in Nawabshah District 
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when he was attacked and beaten and 
although he was outside his own jurisdic¬ 
tion he was bound under b. 51 (e) to aid 
another Police Officer when called on 
by him or in case of need in the discharge 
of his duty, in such ways as would be 
lawful and reasonable on the part of the 
officer aided. It was also his duty under 
8. 53 to help him to keep order in the 
streets and at and within fairs and temples 
or any other place on public roads. He had 
been called upon by Natho Khan to assist 
him in the lawful purpose of keeping 
order at the fair in progress in Kumba 
Lima and had he refused to answer the 
call in such a case he would have been 
guilty of gross dereliction of duty. Our 
attention has been drawn to the case of 
Emperor v. Madho (1), where a Police Con¬ 
stable was assaulted while endeavouring to 
enforce an order passed by the District 
Magistrate which orderhad become obsolete. 
That case, however, is widely to be distingu¬ 
ished from the present one because the 
District Magistrate’s order had ceased to bo 
in force and it was no longer a lawful 
order and it was not the duty of the Con¬ 
stable to obey it. Therefore when the 
Police Officer was carrying out that order 
as their Lordships very properly remark¬ 
ed, he could not be said to be discharg¬ 
ing his duty as a public servant. Here, 
however, Rewachand was discharging the 
duty laid upon him as a member of the 
Police force and any person who assaulted 
him in the manner in which he was assault* 
ed ■was guilty of an offence under s. 333. 

The last point which arises from the 
learned Pleader’s arguments is whether 
there was a common intention so as to 
make the offence one under s. 147. On this 
point I think there can be no doubt that 
the evidence of the witnesses has establish* 
ed that when Rewachand was as.saulted 
the accused Sajan called on a band of 14 or 
15 persons to release Khairo and to beat 
the jamadar. The fact that subsequently 
the persons appealed to by Sajan beat 
Rewachand and rescued Khairo is con¬ 
clusive to our minds that they were all 
acting with the - common intention. They 
were all thus guilty of riot and also guilty 
of offence under s. 333. 

The learned Pleader finally has made an 
appeal that the sentences are excessive. 
We regret that we are unable to agree 

(1) 42 Ind. Cns. 917; 40 A. 28; 15 A. L. J. 813; 19 LT. 

L. J. 5. 
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■with him. In our opinion the on'ence com¬ 
mitted by the accused in beating most 
violently and cruelly, a perfectly iinolYend- 
ing Head Constable was a crime of a grave 
character. If the learned Additional Ses¬ 
sions Judge's sentence erjs at all it errs, in 
our opinion, on the side of leniency. 

We confirm the convictions and sentences 
of the lower Court and dismiss their 
appeals. 

K. s. D. Appeals (Usmisserl. 


LAHORE HIGH COURT. 

Criminal Appeal No. 702 of 1921. 
November 18, 1924. 

Pmen/;—Justice Sir Henry Scott-Smilh, 
K'l'., atjd Mr Justice Fforde. 

KH EM AN— Appellant 

leraus 

EMPEUOR— Opposite Party. 

Codei.Ul r of IMIS], ss. IiIL 
5.li-hvidencc .tcT (/ of h7J), s.'sn Contei^Sion, 
^cording of—Procedure- Memorandum., contents of--- 
Certificate, defective ■ Statement of Magistrate record¬ 
ing confession, whether can cure defect. 

A confession was recorded hy a Magistoile and at 
the foot of the confession tlie Magistrate made the 
following note:—“Ihe statement was W’ritten in mv 

presence and hearing. It was read over to the 
accused and he admitted it to be correct, it contains 
a tmeand full account of the statement made by him.” 
Iheie was a noteat the head of the confession that 

wasnoTsubi^ft^’'"^' ^^^^rstand that he 

was not subject to any compulsion or coercion and 

liKed. The Magistrate who had recorded the confes- 

ten r 

It he has reason to believe that it Person making 

yet it is nowhere laid down that h.^f^ 

record any note showing whit questiM°®h 

the person and how he has sntisfif? lie has put to 

cor/ession is being td^volS^^ 

time It IB advisable that a MapintJof the same 

confession should record a recording a 

he has, by questioning the uerson^^^* showing that 

Imnself that the coafeMton w ®“^fslied 

[p. 21, col. 1.] ® Stade voluntarUy. 


IV r Fforde, ■/.- .S rti. y, 101 of llie Cr. 1’. C. is one 
«'f the e.\r(-]iti».ns lo iIi-- iiioin pvincijJe of evidence 
Unit a docnim iit rt«.<ir<lii.'.i n conl\'S.'i( n may not Le 
given iu • vidriice wlnntlii' wiUK.'tSl') IIk* statc-in^nt 
can Ite produced and can j'r<,vu it l.y cral tcsliiiK.ny. 
The section I'ciiig an exception to llie well-establish¬ 
ed rule of l;i\v and being applicable to criminal pro¬ 
ceedings its j'rovi.sions must also be comi)lied with in 
the strictest jio.^silde manner. 'I'he essential require¬ 
ments of the section are that flie Alagistrate who 
records the confession .^liall bobue doing .so exjilain 
to the person making it that lie is not bound to make 
any cunfe.'sii>n at all and tliat if he does so it 
may be ust.d as evidence agaimst him. And no 
Jlagistratc shall record any such confession unless 
ujion ipir stio.ning the person making it, he has reason 
to believe tliat he will make it voluntarily. The 
statement wln-n duly reduced to writing, in coniiiliance 
with these provisions, must contain at the foot of it 
a memorandum to the fact tliat tlie .Magistrate 
has explained tr> the person making tha confession 
that if he does so it may he us«^d as evidence 
against liirn, that the Magistrate believes that 
the confession has-been voluntarily made, that 
it was taken In his ju'esenco and licaring, was read 
over to the ler.son making it and admitted bv suck 
peoson to be correct and that it ci.ntiiins a full and 
true account of the slatcni. nl made l)y him. If tlie 
tnenioiandum entains tla* juoper note at the fo./t of 
it it shall lie presumed that all m.ce.'saj'\’ {ormalities 
purporting in the foot-note to have been perfoiir.ed 
ba\e til fact been perfornu'd. Where, however, the 
memorandum is defective the defect may be cured by 
recoiding the statement of the Magistrate who record¬ 
ed the cnfession and if £i:eh slatcmrr.t shows that 
the lequnvin-nts of s. ItU of the Cr. P. 0. were ccin- 

plifd with the confession will be admissible in evi¬ 
dence, [p. 21, col. 2.j 

Ciiniinal appeal from an order of the 

bessions Judge, Aniritear, dated the Jst 
August 1924. 

Air. Nanivan Hal, for the Appellant. 

llie Oovernment Advocate, for the Op- 
posite Party. 

JUDGMENT. 

Scott-Smith, J.— Kheman has been 
convicted by the Sessions .fudge of Amritsar 
of the murderof Ram Sarup.a resident of the 

t WAmritsar, by cut- 
AnfinoV^ razor on the 20th 

sentenced to death. 

renre'ehas been 
th^^te 7 by a Vakil, and 

of the KPnt before us for confirmation 

oUh^e sentence of death under s. 374 of the 

be?ore‘^L^!!‘'.aP"’?7®'4' 'bat is. one day 
ed into ilio ISarup was admitt- 

matorv '“‘"“bed to the Refor- 

noon of thf On the afler- 

and Natha No ?2) 

Jber. and is v 

were also there. Alter the departure ot 
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Bhole and Natha the appellant sent Musam- 
mat BhagwatL away to return a dish (puna) 
which had been borrowed from the house 
of one Uup Ram. The appellant remained 
alone with the deceased and, according to 
the theory for the prosecution, murdered 
him by cutting his throat with a razor, after 
■ which he threw the razor over the outer wall 
in front'of the hospital and washed his 
hands at a tap where he was seen by Jalal 
(P. W. No. 4). After this, according to the 
-statement of Musammat Bhagwati, he met 
the latter returning to the hospital and 
-told her that her husband had a pain in his 
chest and that she should fetch him some 
turmeric as a remedy, Musammat Bhagwati 
says she returned to her quarter?, got some 
turmeric and pounded it. blie then lieaid 
Misri (P. \V. No. G) shouting to her that 
her husband had been murdered. 

The motive for the murder is said to have 

been ( 1 ) that the appellant wanted to start 
an intrigue with Musammat Bhagwati and 
in order to achieve his object committee 
the crime; and (2) that the deceased owed 
some money to the appellant wluc.i the 
latter had repeatedly demanded but the 
deceased had not paid. It is clearly proved 
by evidence on the record, and the appel¬ 
lant also admits this, that he used to live 
in the same house as Ram Sarup, but some 
months before the murder he left his house 
and resided in another, also in the Kefoi- 
matory Settlement. Musmnmat Bhagwati 
has given evidence that tlie appellant gav® 
her a powder by way of a love charm which 
she was to eat, that she told her husband 
of this and that the latter then turned the 
appellant out of his house. She has also 
stated, and there does not appear to be any 
reason to disbelieve her, that on the night 
of 19th April, when her husband was m 
the hospital, the appellant came and knocked 
at the door of her quarters, but she would 
not let him in. Her story about the powder 
is corroborated by Bhole (P. W. No. 22) 
who states that two months befop the death 
of Ram Sarup his wife showed him a powder 
saying that it had been given to her by 
Kheman in order that she might eat it, 
and that she told this story to her husband 
and the members of the brotherhood and 
- on this account Ram Sarup turned Kheman 
out of his house. The appellant hasad- 
mitted even in the Sessions Court 'that 
when he and Musammat Bhagwati were 
sitting with Kheman on the evening of the 
. ^ay of the muriler he sent her away to 
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return tlie juirat to Kuj) Ham, but l^e slates 
that he followed her at a few paces distance. 
The sVctiemanl ol Musammat Bliagwati that 
after returning ihs parat she powdered u]) 
turmeric for her husband is borne out by 
the statement of I'nirao (P. W. No. 20) re¬ 
corded uy the Committing .Magistrate, lie 
stated that Bhagwati came and 

asked him to give her some tumeric, that 
he gave her some which she began to grind 
and that she was still grinding it when 
Misri came running, saying that Rani 
Sarup was lying senseless and bleeding. 

He and others then ran to the di.spensaiy 
and discovered that Ram Sarup was dead. 

On tlie 22nd April Sardar llari Singh* 

DeputvCommissioner,Criminal 'rribes,came 
to theUeCormatoryand ordere-i lhala sean li 
should be made for the lethal weapon A 
search was accordingly made and a razor 
(Kx. P. No. 4) was found on the other side 
of tiie outer wall, which is near the hospital 
and some GO feel from it. This razor was 
suliseqneatly found by the Imperial Sero- 
logist to be stained with human blood and 
was identitied as the property of the appel¬ 
lant. The evidence of P. \V. No. Id, Sub 
Inspector Zultiquar Khan, shows that the 
appellant gave information which led to 
the discovery of the person from whom 
he had purchased this razor for Re. 0-5-0. 
The appellant told the Investigating Police 
that he had purchased the razor from a 
barber outside the Ram Bagh Gate of 
Amritsar City. He took the party there 
where four or five barbers were sitting, 
and the appellant said that the barber from 
whom he had purcliased the razor was not 
one of them. Inquiry showed that there 
was another barber who used to sit there 
and whose name was Muhammad Sharif, 
and when the latter came up the appellant 
at once identified him as the person from 
whom he had purchased the razor. Mu¬ 
hammad Sharif has given evidence in sup¬ 
port of this, and there is other evidence 
also, detailed by the learned Sessions J udge 
of persons who identified the razor as be¬ 
longing to the appellant. It has a led 
han'dle and some moon-shaped marks on 
the blarle, which the Judge says could be 
easily identified. I do not see any reason 
at all to disbelieve this evidence, and I 
consider it to be clearly proved that the 
razor found within some 70 feet of the 
scene of the murder belongs to the appel- 
. lant. The murderer could ea^ly havQ 
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thrown it over the wall to the place where 
it was found two days after the murder. 

Finally, we have the accused’s confes¬ 
sion which was recorded by Bawa Sam- 
puran Singh, Magistrate, First Class, and 
Superintendent of the Reformatory on the 
23rd April. He states that Chaudhri 
Devi Dial, Assistant Superintendent, told 
him that the appellant was confessing, and 
he, therefore, recorded his siatenient. 
Chaudhri Devi Dial has also in his evi¬ 
dence slated that the appellant confessed 
the murder before liim, but he was not 
asked as to the actual words used by the 
appellant, and his evidence on the point 
is, therefore, not of much use. Objection 
has been taken to the confession both in 
the Court below and before us on the 
ground that it has not been recorded in 
accordance with the provisions of s. 164 

learned Sessions 
Judge has pointed out certain irregulari¬ 
ties which were committed by the Magis¬ 
trate but he examined Bawa Sampuran 
bmgh as a witness, and held that any 
defects m the recorded confession have 

under the provisions of s. 533 
of the Code Section 164 (3) of the Code 
lays down that a Magistrate shall, before 
recording any such confession, (1) explain 

it that he is^ not 
bound to make a confession; (2) that, if he 

does 80 , It may be used as evidence against 

^ Magistrate shall 

recoid any such confession unless, upon 

questioning the person making it, he has 

L'X volun¬ 

tarily. It is also laid down that after he 

has recorded any confession he shall make 

" hlS“ mS 

(Signed) A. B., 

The statement was written in my pre. 
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scDce and hearing. It was read over to 
the accused, and he admitted it lo be 
correct. It contains a true and full 
account of the statement made by him.” 

The rest of the certificate as provided 
for in s. 164 does not appear on the record. 

The first question is whether the appel¬ 
lant ivas given to understand by the 
Magistrate that he was not bound to make 
a confession. In regard to this, there is 
a^note at the head of the confession that 
Kheman, accused, was fully made to 
understand that he w'as nut subject to any 
compulsion or coercion, and that he was 
at liberty to make whatever statement he 
liked. In his statement also at page 11 of 
the^ record the Magistrate states “I ex¬ 
plained to the accused that he was not 
under any compulsion, and that he "was at 

make whatever statement he 
liked. In my opinion this undoubtedly 
means that it was explained to the accused 
that he- was not under any complusion to 
make any particular statement and that 
he could make any statement which he 

i 1 ?^* ^ l^^ve no doubt that Kheman 
luily understood that he was not bound 
to make any confession unless he liked. 

* second point whether he was 

told that if he made it it might be used 
as evidence against him, the Magistrate in 
reply to a question put in cross-examina* 

25, of the 

record): I did warn the accused, however, 

tnat the statement recorded by me would 
be used as evidence against him.” I coH* 

Vcwox ® provision laid down 

in s. 164 (J) and referred to above has been 
fu ly complied with. The next point ia 

the Magistrate satisfied himself that 
Kheman was making it voluntarily. In this 

11 line 4V ‘‘T stated (see page 

fn’thp ort ' . Ja definite question 
makintr'J'fiether he was voluntarily 
did rp^i tZ ^‘^^^^^ssion before me and he 
Sion ®«king the confeB- 

that T ■^’ill. It is an omission 

r fullv statement. 

Quitp confession waa 

Xl.nn. this belief 

statement ^y note below ihe 

sufficient tA ™y, ^Ptnion this is quite 
satisfv hi ^ the Magistrate did 

3Uhat hf ^9 required^ by s. 164 

voluntnriw^ confession was being made 

y* I, therefore, agree with th® 
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learned Sessions Judge that the defects in 
the recorded confession have been cured 
by the statement made by the Magistrate 
in Court and would hold accordingly that 
it is admissible in evidence. I wish to 
point out here that, though this section 
lays down that no Magistrate shall record 
any such confession unless, upon ques¬ 
tioning the person making it^ hehas reason 
to believe that it was made voluntarily, 
still it is nowhere laid down that the 
Magistrate shall record any note showing 
what questions he has put to the person 
and how he has satisfied himself that the 
confession is made voluntarily. At the 
same time I am of opinion that it is advis¬ 
able that the Magistrate should always 
record a memorandum showing that he has 
by questioning the person making it satis¬ 
fied himself that the confession is made 
voluntarily. As Bawa Sampuran Singh is 
himself the Superintendent of the Refor¬ 
matory it was thought advisable that Khe- 
man’s confession should be recorded by 
an independent Magistrate, and he was, 
therefore, sent to Bawa Jhanda Singh, 
Magistrate, First Class, Amritsar, who le- 
corded another statement of the appellant 
on the same day. In this the appellant 
retracted the confession which he had pre¬ 
viously made. Under these circumstances 
I do not think that it would be safe 
to convict the appellant of the murder of 
Ram Sarup if the confession stood alone, 
but, as the evidence detailed above, shows 
it has been corroborated in material par¬ 
ticulars. The corroborative evidence w’ill 
be found well-summarised under six heads 
in the judgment of the learned Sessions 
Judge on page 34 of the printed record. 
Even leaving the confession altogether 
out of consideration the circumstantial 
evidence seems to me to point very strongly 
to the fact that the appellant committed 
the murder but reading it along with the 
confession I do not think that there can 
be any doubt whatever that the appellant 
did commit the murder. The assessors 
were unanimously of opinion that his guilt 
was fully proved, and I have no hesitation 
in agreeing with them. 

I would, therefore, dismiss the appeal 
and confirm the sentence of death. 

FfOPde, J.—I agree. The question whe¬ 
ther or not the document recording the 
confession may be admitted in evidence 
is one of supreme importance. The oral 
evidence is corroborative of the story as 


recorded in the written confession, but I 
agree that such evidence would hardly be 
sufficient in itself to establish a conviction 
in the present case. 

Section 164 of the Or. P. 0. is one of the 
exceptions to tlie main principle of evi¬ 
dence that a document recording a confes¬ 
sion may not be given in evidence wlien 
the witness to the statement cun bo pro¬ 
duced and can prove it by oral Le.stimony. 
Section 164 being an exception to the well- 
established rule of law, and applying as 
it does to criminal proceedings, its pro¬ 
visions must always be complied with in 
the strictest possible manner. The essen¬ 
tial requirements of tlie .section are that 
the Magistrate who records the confession 
shall before doing so explain to tlie person 
making it— 

(1) that he is not hound to make any 
confession at all; and 

(2) that, if he does so, it may be used 
as evidence against him. 

And no Magistrate shall record any such 
confession, unless upon questioning the 
person making it, he has reason to believe 
that he will make it voluntarily. The 
document when duly reduced to writing 
in compliance \vith these provisions must 
contain at the foot of it a memorandum to 
the effect that the Magistrate has explain¬ 
ed to the person making the confession that 
if he does so, it may be \ised as evidence 
against him. that the Magistrate believes 
that the confession has been voluntarily 
made, that it was taken in his presence 
and hearing, was read over to the person 
making it and admitted by such person 
to be correct and tliat it contains a full and 
true account of tlje statement made by 
him. These provisions, which appear in 
the section as amended by Act XVIII of 1923, 
are somewhat fuller than the section as it 
originally stood. The original section only 
required that the Magistrate upon ques¬ 
tioning the maker of a confession should 
be satisfied that it was made voluntarily. 
'The memorandum, wldch was to be appen¬ 
ded to the statement, merely required to 
be to the effect that the confession was 
voluntarily made, that it was taken in the 
presence and hearing of the Magistrate, 
was read over to the person making it 
and admitted by him to be correct and 
that it contained a full and true account 
of the statement made by him. 

It will be observed, therefore, that there 
are twq new provisions in the amended 
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eection, viz., that the person making it 
must he warned that he need not make 
any confession at all, and that, if he does 
80 , such confession may he used as evi¬ 
dence against him. 

If the memorandum contains the proper 
note at the foot of it, it sliall be presumed 
that all necessary formalities purporting 
in the foot-note to have been performed 
have in fact been performed. This pre¬ 
sumption of correctness arises under s. 80 
of the Indian Evidence Act. Were there 
no other statutory provision qualifying 
s. 164 it is clear that a confession record¬ 
ed under its provisions could not be 
admissible in law without the foot-note 
which has been referred to. Section 533, 
however, provides that where a confession 
or other statement under s. lG4or3G4 has 
been tendered or received in evidence, and 
any of the provisions of either of these 
sections have not been complied with by 
the Magistrate recording the statement, 
the Court shall take evidence that the 
statement was duly recorded, and upon 
such evidence it shall be admitted if the 
error has not injured the accused as to his 
defence on. the merits. The words in 
8 . 533 ‘ duly made the statement recorded” 
must mean that the statement was made 
in accordance with and subject to the 
provisions of s. 164, otherwise it could 
not be held to be "duly made." 

In the present case the foot-note to the 
recorded confession complies with the pro¬ 
visions of s. 1()4 before it was amended 
by tlae Act of 1923. The Magistrate 
apparently was not aware that this'section 
had been amended and consequently acted 
m Ignorance of the new provisions which 
had been added. The Magistrate, however 
under the provisions of s. 533 was duly 
called as a witness and examined, and his 
evidence shows that he did in fact comply 
with the provisions which are now enacted 
in the amended section. That being so I 
have no doubt that the document in which 
the confession i.s recorded was properly 
admitted in evidence. ^ ^ 

I am satisfied that the offence for which 
the appellant has been convicted has been 

established beyond any possibility of doubt 

Appeal dismissed 


LAHORE HIGH COURT. 

Criminal Revision No. 103’J of 1924. 

February 24, 1925. 

Present :—Mr. Justice Fforde and 

Justice Sir Henry Scutt-Smith, Kt. 

Bau'a SARUP SlXGH— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Laio Amendment Act {XIV of 1908), s. 17 
(’j —Managing or taking part in meeting of unlawful 
as-^ociation--kvidcnce .lc^ (/ of 1872), ■«. do, fid, 67, 81 
— \'eu'.ipap€rs, contents of, adinissihilil!/ of — Attend” 
ance register of association, proof of - Local Gazette, 
ge.iinincness of — Presumption. 

To substantiate a charge under sub-s. (2) of s. 17 of 
the ('.riminal Law Amendment Act it is necessary to 
prove tliat tlie association in question was an unlawful 
one and that the accused managed or assisted in its 
management, or promoted or assisteil in promoting a 
meeting of the association, or of any of its members 
as such members, [p. 2.;, col. 1.] 

The genuineness of a Local Gazette must be pre¬ 
sumed under the provisions of s. 81 of the Evidence 
Act. []). 2.T. col. 2.j 

.A, newspai)er cannot he admitted in evidence with¬ 
out foj-ntal proof of tlie fact that it is what it alleges 
to b *. [p. 26. col. 1 ] 

A mere production of a newspaper is no proof of the 
truth of its contents. A statement contained in a 
newspaper unless specihcally proved as having been 
made l)y a particular person can only be treated as 
an anonymous statement and merely hearsay and 
consequently inadmissible in evidence, fp. 25, col. 2: 

p. 20. col. l.j 

here a register alleged to belong to a particular 
association is produced in order to prove that certain 
members of the association took part in a meeting of 
the association and put their signatures on the register 
in token of attendance it must be proved by oral 
testimony that tlie register was in facta register of 
attendanc' kept for the purpose of recording the 
names of tlie persons \\ ho wer.; present at a meeting 
on the date appearing over their names and it must 
further l»e shown that the signatures were in fact 
those of the persons whose names so appeared. This 
may be done by pniducing the writers themselves or 
by produciug some person who actually saw the 
signatures being written or a pei*son who is acquaint¬ 
ed with the handwriting of the writers (tr by com¬ 
paring the handwriting of the signature with any writ¬ 
ing proved to the satisfaction of the Court to be 
genuine, [p. 20, col. 2.] 

revision fiom an order of the 
bessions Judge, Amritsar. 

Messrs B. R. Puri and H. D. Bhalla, for 
the Petitioner. 

Mr. Sleem, for the Opposite Party. 

JUDGMENT. 

Fforde, J,— The petitioners, Sarup 
V Singh, Raja Singh and 

Singh have been convicted by 
a Magistrate invested with First Class 
powers of an offence under s. 17 (2) of 

j Criminal Law Amendment Act, 1908, 
and have each been sentenced to two years’ 

rigorous imprisonment together with a fin© 

of Re. 500. 
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The petitioners appealed to the Sessions 
Judge of Amritsar, who dismissed their 
appeals. They now apply to this Court 
under s. 439, Or. P. C., for revision of the 
decision of the Appellate Court on the 
ground, mainly, that there was no legal 
eviiieuce before tlie Court to warrant a con¬ 
viction. The charge upon which they were 
tried runs as fullows:— 

“That you on the 7th day of January 1924 
at Amritsar being members attended a 
meeting of the General Committee of the 
Shiromani Gurdawara Parbandhak Com¬ 
mittee held at Akal Takht and passed resolu¬ 
tions embodied in Ex. P. 1). which re¬ 
solutions amount to an act of manage¬ 
ment of the vsaid Shiromani Gurdawara 
Parbandhak Committee which has been 
duly declared an unlawful association 
by Punjab Government Notiheation No. 
23772, dated the 12th October 1923, and 
thereby committed an offence punishable 
under s. 17 (2) of Act XIV of 1908, Criminal 
Law Amendment Act. 

Section 17 (2) of Criminal Law Amend¬ 
ment Act enacts that:— 

“Whoever, manages or assists in the 
management of an unlawful association, or 
promotes or as.sits in promoting a meeting 
of any such association, or of any members 
thereof as such members, .shall be punish¬ 
ed with imprisonment ior a term wliicli 
may extend to three years, or with fine, or 
with both." 

To substantiate a charge under this sub- 
seotion it is necessary to prove, (Ij that 
the association in queoLion was an unlaw¬ 
ful one, (2) tliat the petitioners managed 
or assisted in its management, or (3) .promot¬ 
ed or assisted in prompting a meetins: of 
the association or of any its members as 
such members. 

In the present case the prosecution 
had to prove (1) that the petitioners attend¬ 
ed a meeting of the General Committee of 
thatShiromaiii GurdwaraParbandhak Com¬ 
mittee and (2) at that meeting passed 
certain resolutions which are set out in a 
document referred to in the charge as 
Ex P. D. It was also necessary, of course, 
to prove that the Shiromani Gurdwara 
Parbandhak Committee had been duly 
declared to be an unlawful association. 

The first point taken by Mr. Puri for 
the petitioners is that it has not been 
proved that the association was in fact 
an unlawful one. This contention is clearly 
untenable. Section 16 of the Orimioal 


Law Amendment Act, 1908, as amended by 
the Devolution Act, 1920 provides that if 
the Local Government is of opinion that 
any association interferes or has for its 
object interference with the admini.stra- 
tion of the law or with the maintenance 
of law and order, or that it constitutes a 
danger to the public peace, the Local 
Government may, by Notification in the 
Official Gazette, declare such association to 
be unlawful. The Local Gazette, namely, 
the Punjab Gazette of October 12th, 1923, 
has been produced before us. Notification 
No. 23?72 of this Gazette declares that the 
Governor of the Punjab in Council by virtue 
of the powers conferred upon him by s. 1C of 
the Criminal Law Amendment Act, 1908, 
as amended by the Devolution Act, 1920, 
is pleased to declare the Shiromani 
Gurdwara Parbandhak Committee to be 
an unlawful association. Under the pro¬ 
visions of s. 8L of the Indian Evidence 
Act the genuineness of this Gazette must 
be presumed. Mr. Puri was driven to argu¬ 
ing that the Gazette is not evidence 
merely because it was not formally tend¬ 
ered at the trial. It is clear, however, 
that it was produced before the lower 
Appellate Court, and even if it is shown 
that this document was not formally ten¬ 
dered in evidence, it is now before us 
and we must accept it as proof that 
the Shiromani Gurdwara Parbandhak Com¬ 
mittee is an unlawful association. 

Mr. Puri’s substantial argument is that 
there is no legal evidence that any one 
of the petitioners took any part in manag¬ 
ing or assisting in the management of 
liie association or promoted or assisted in 
promoting its meeting. 

The Crown case is that a general meet¬ 
ing of the association was held on the 7th 
January 1924 at Amritsar in a part of 
the Golden Temple known as the Akal 
Takht, that the petitioners amongst other 
persons were present and that they there 
took part in passing certain resolutions 
which resolutions amount to acts of manage¬ 
ment of the association or a promotion of 
its meetings within the meaning ofs. 17 
(2) of the Act of 1908. The Crown do not 
rely upon any act of management of the 
association or promotion of its meetings, 
other than is supplied by the incidents 
alleged to have occurred on the occasion of 
the meeting of the 7th January. Mr. Puri 
has argued that there is no evidence 
that any meeting of the association took 


BARUP SINGH V. EMPEROR. 


place. If, however, it has not been proved 
that the petitioners were present at the 
meeting in question, it is immaterial so far 
as this petition is concerned, whether or 
not the assembly in question constituted 
a meeting of the association, or whether 
or not the resolution in question was pas¬ 
sed at that meeting. I will, therefore, 
consider whether it has been proved that 
the petitioners were present at this meet¬ 


ing. 


I will state shortly what the prosecution 
allege took place at the Golden Temple 
on the occasion in question. This inform¬ 
ation is supplied by two witnesses, namely, 
Sh. Ghulam Hussain, Additional District 
Magistrate of Amritsar, and Khan Karam 
Khan, Deputy Superintendent of Police, 
Amritsar. Sh. Gulam Hussain says that 
in pursuance of instructions he went to 
the Golden Temple at about 2-15 p. u. on 
the 7th of January accompanied by certain 
Police Officials and Magistrates. On attempt¬ 
ing to enter the Temple they were 
resisted by a very large mob of persons 
who were gathered in the neighbourhood. 
A certain number of Akalis, whom this 
witness took to be the leaders of the mob, 
requested that the Police should be with¬ 
drawn from the steps of the Temple. This 
w'as done. Some conversation then seems 
to have taken place between the Akali 
leaders and the authorities who were pre¬ 
sent. While this was taking place, S. 
Jodh Singh, a member of the Legislative 
Council, appeared on the scene and seems 
to have offered his assistance as an in¬ 
termediary. As the result of some con¬ 
versation between this gentleman and the 
authorities a typed list of names was given 
to the former. S. Jodh Singh then retired 
with this list to an upper storey room 
in the A-kdl Po/c/it. After a while a note 
was sent up. by the witness asking him 
how long he would take to which S. Jodh 
Singh replied “1 have just finished callin^r 
attendance. They are all coming down 1 

am simply checking the list.” The wit¬ 
ness then sent two more notes up to S 
Jodh Singh to which, however, he did not 

accompanied by 
other Officials proceeded to the Clock Tower 
near by. At about 7 p. m. a number 

A ^ ^ 1 J f ■! T • A out of 

the Golden Temple arrived at the CWk 

lower. As there was a very large crowd 
of spectators at this place, the 
. moved on to the kotwali where a numbe? 
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of persons presently appeared and sur¬ 
rendered themselves to the Police. 

The evidence of Khan Karam Khan is 
to much the same elfect. He added, how¬ 
ever, that “before the Police Authorities 
were driven out of the Golden Temple, a 
Dewan was held and some of the accused 
came down from the meeting and made 
speeches”. But in the next sentence he 
adds ‘T cannot identify the accused who 
made the speech as there was a great rush,’* 
There is nothing in the evidence of 
either of these two witnesses to show that 
the petitioners were amongst the persons 
who werein the Akal Takht, or anywhere 
in its vicinity. All we have is that they 
together with a number of other persons 
surrendered themselves to the Police at 
about 7 or-7-30 on the evening of that 
day. S. Jodh Singh, who was called as 
a witness for the prosecution, and who 
was the only person who had an opportunity 
of identifying those who were present at 
the meeting which was alleged to betaking 
place in the Akal Takht was not able to 
assist the prosecution. He says that on 
arriving at the scene some time after 
midday, he saw thousands of people pre¬ 
sent and a row of Police on the broad 
steps leading from the Thara Sahib side 
to the Akal Takht. On arrival he was 
taken to see the Superintendent of Police 
with whom were standing the Deputy 
Commissioner and an Officer of the C.I. D, 
After some discussion with these persons 
this witness was given a list containing 

was told “to com¬ 
municate It to those sitting in the upper 
storey of the Akal Takht." The witness 
went to the storey indicated and on arriv- 

persons sitting, 
some looking^ out on to the scene which 

i• place below, while others were 
stanmng in groups and some others sitting 
on the floor The witness then adds “I 
cannot say if all the accused were in the 
upper storey. I am positive that 8. Nir- 
mal Singh was there because I had a 
Ik '^ith him. As to the others I cannot 
say whether they were there or not. The 
nst that was handed over to me was tick 
marked, an^ the names tick marked by a 
red pencil by 8. Sant Singh. D. S. P. were 

TnA Ihen handed over to 

present in that storey. 
Prn>M»'i?i^ re-call his name to my memory. 
hiTw ^ inight be able to recognise 
him. I cannot say positively whether Ex. 
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•P. G. is the same list because it is not 
in my handwriting and it remained 
with me for two minutes. I handed 
over that list to one of the Officers present. 
The list tick marked was also returned. 
The list given to me was of the persons 
who the man giving me the list said, would 
offer themselves for arrest. I was told to 
communicate this fact to the Police. My 
sentence in red pencil on Ex. P. b. that I 
have just finished calling attendance" 
means that 1 had just finished reading 
out names from the tick marked list handed 
over to me by the Police. At first a list 
was prepared in Gurmukhi and the names 
of that list were compared with the tick 
marked list given to me by the Police. 
This is on this account that I said in my 
reply on P. F. that I am simply checking. 

This was done on the uppermost roof. ^ The 
list handed over to me was in Urdu." The 
witness was then asked if he knew any of 
the accused personally, upon which he 
gave the names of 22 persons whom he 
said he knew personally. He then added 
“Except S. Nirmal Singh I am not positive 
at present whether any of the men named 
above were or were not present at the 
Akal Takht," and he concludes by stating 
that “without reference to the records of 
the Shiromani Gurdwara Parbandhak 
Committee, I cannot say which of the 
accused named above were or were not 

members of that association. 

There is nothing in the evidence of this 
witness to show that any one of the four 
petitioners was present at the Akal idkiit 
on the occasion in question. All we have 
is that their names appeared on a list of 
suspects which was drawn up by the Police. 
This list of course, is not evidence against 
the persons whose names are therein 
contained and cannot possibly be tendeied 
in evidence. We have a corresponding list 
made in Urdu. There is no evidence as to 
who prepared this list, how it came to be 
prepared, whether it was a mere copy in 
Urdu ofthe list supplied by the Policy or 
what in fact it purported to be.^ Ihis 
document, again cannot be given m evi¬ 
dence The person who wrote it has not 
been called to prove it and it merely stands 

as an unidentified scrap of paper. 

It is clear from the oral evidence that 
the learned Sessions Judge is right when 
he says that no eye-witness has proved that 
the petitioners were present at the meet- 
. ing. He, however, considers that their pre^ 


sence at tlie meeting and their parti¬ 
cipation in its inan.igement has been estab¬ 
lished by certain documents. Amongst 
the documents relied upon are the lists I 
have already referred to. These lists, as 
have already stated, are not admissible in 
evidence and if they are admissible, they 
prove nothing beyond the fact that the 
Police expected to find the petitioners 
amongst those persons. 

The next piece of documentary evidence 
which the learned Sessions Judge relies on 
as furnishing evidence against the peti¬ 
tioners are the documents referred to as 
Exs. P. N., P. N. 1, P. N. 2, and P. N. 3. 
ExhibitP.N.isacopy of thenewspaper known 
ns Akali-fc-Pardesi, dated the 22nd of July 
1923, published in Gurmukhi. A paragraph 
in this paper contains the names of some of 
the persons who were re-elected as membei’s 
of the Shiromani Gurdawara Parbandhak 
Committee, but the names of the peti¬ 
tioners do not appear amongst this list. 
Exhibit P. N. 1 is an issue of the 23rd of 
July 1923 of the same newspaper and con¬ 
tains the names of those persons not pub¬ 
lished in the issue of the 22nd of July, who 
were re elected as members of the Shiro¬ 
mani Gurdwara Parbandhak Committee. 
The names of the three petitioners, namely, 
Kaja Singh, Jagat Singh and Mahtab Singh 
are set out in this list. Exhibit P. N. 2 is 
an issue of the same paper ofthe 29th of 
July 1923. It publishes the names of those 
persons who were nominated as members 
of the new Shiromani Gurdwara Parban¬ 
dhak Committee, and in this list ap¬ 
pears the name of one petitioner only, name¬ 
ly, that of Bawa Samp Singh. It also con¬ 
tains a statement that a meeting of the 
General Committee will take place on the 
5th of August 1923 at the Akal Takht and 
' it invites the members to come there. 
Exhibit P. N. 3, an issue of the 1st of 
August of this newspaper, publishes an 
additional list of those persona who were 
returned as members of the Shiromani 
Gurdwara Parbandhak Committee. The 
petitioner s names do not appear in this 
list. 

The first objection to these newspapers is 
that no person has been produced to for¬ 
mally prove them to be what they are alleg¬ 
ed to be. Secondly—I need hardly point 
out—a mere production of a newspaper is 
no proof of the truth of its contents. The 
Se.'isions Judge, however, has relied upon 
those documents ag establishing the pre- 
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seace of the petitioners at the meeting of 
the 7th January 1924. He refers to tliese 
newspapers as follows:—“Tliat they 
petitioners and others) are all members of 
the Shiromani Gurdwara Paibandhak Com¬ 
mittee is proved by their names having 
been published in Exs. P. X., P. X. 1, P. X. 
2, and P. X. 3". Apart from the fact that 
this is not a correct statement inasmuch 
as the first newspaper does not contain the 
names of any of the i)etitioners, the second 
newspaper contains the names of three 
only, the third newspaper contains the name 
of Bawa Sarup Singh alone, and the fourth 
newspaper makes no mention of tlie peti¬ 
tioners’ names at all it should he obvious 
that even if the newspapers referred to are 
almissible in evidence without formal proof 
the paper itself is not proof of its contents. 
It would merely amount to an anonymous 
statement that the petitioners have been 
elected members of the Shiromani Gur¬ 
dwara Parbandhak Committee. This type 
of hearsay evidence is obviously inadmis¬ 
sible in a Court of Law, and it should not 
have been necessary to point cut that such 
evidence is legally inadmissible. 

The document principally relied upon by 
the learned Sessions Judge for establisiiing 
the presence of the petitioners at the meeL 
ing is what he describes as “the register 
kept in course of business hy the Shiro¬ 
mani Gurdwara Parbandhak Committee.” 
This appears to be a Ijook in which names 
of persons are set out under various dates 
The page of the book whieh is relied upon 
in the present case contains a li.-.t of names 
amongst which the pelilioiiers names are 
included. This book was discovered by 
the Police in the office of the Shiromani 
Gurdwara Parbandhak Comnbttee, at a 
search made on the 19th of January. No 
person has been produced to prove' what 
this book is, still less that it is register 
kept in the ordinary course of tlie busi¬ 
ness of the Shiromani Gurdwara Parban¬ 
dhak Committee. There is no evidence 
as to who wrote down the names which 
appear on the page in question. It is 
suggested that the names or si-^natures 
were written out by the persons thimselves 
under the date which appears at the head- 
la- of the paper. But no witness has been 
produced to identify these signatures The 
Sesssions Judge has considered 
that the mere fact that a person's name 
appears on such a document is proof that 
he signed it. It is obvious that when 


this register was produced it was neces¬ 
sary to show by oral testimony that it 
was ill fact a register of attendance kept 
for the purpose of recording the names of 
the persons who were present at a meeting 
on the date appearing over their names. 
The next es-sential step was to show that 
the signatures were in fact tliose of the 
persons whose names so appeared. This 
is done in most cases by producing the 
writer himself, but as in the present case 
the writers were the accused persons and 
could not give evidence some persons ought 
to have been produced who actually saw 
the signatures being written, or a person 
who was acquainted with their handwrit¬ 
ing to prove tliose signatures or they could 
have been proved by comparing the hand¬ 
writing of the signatures in question with 
any writing proved to the satisfaction of 
the Judge to be genuine. As no witness, 
whatsoever was called to testify to this 
* ^ ^ way whatsoever, it is 

olivious tliat these essential requirements 
were not attempted to be fnllilled. The 
document accordingly is not admissible in 
evidence in the absence of oral proof of 
its nature and authorship, and even if it 
were admitted it does not prove the presence 
of the petitioners at the meeting in the 

absence of proof of the identity of their 
signatures. 

lliese are the documents which the 

Sessions Judge has relied upon in the 

ab-^ence of oral testimony to establish not 

only the fact of the petitioners being 

niembeisof the Shiromani Gurdwara Par- 

bAU’lhak Committee, but also as proof 

of their presence at the meeting in ques¬ 
tion. 

As it is obvious that there is no legal 
pioof that the petitioners were in fact pre¬ 
sent at the meeting in question it is not 
necessary to dis ni?s at any length the other 
clocumenlary evidence relied upon by the 
bessions Judge asproving the meeting of 
the 7th January’’ to have been a general 
meeting of the Shiromani Gurdwara Par¬ 
bandhak Committee and the matters alleg- 
■ resolved at that meet- 

which the Sessions 
J udge has mainly relied upon for holding 
that a general meeting of the Committee 
did in fact take place on the 7th Januarr 
are no icos and paragraphs wliich appear¬ 
ed in Lie vernacular press. No oral evi- 
aence has been given as regards these 

wspapers and their mere production has 
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been held to be sufficient proof of the accu¬ 
racy of their contents. 

As an example of the frame of mind of 
the Sessions Judge towards hearsay evidence 
of a documentary nature, I may refer to the 
use which he has made of certain docu¬ 
ments described as communiques Nos. 588 
and 593. These documents were found in 
the office of the editor of the newspaper 
known as Vakil. Document No. 588 con¬ 
tain a description of the incidents which 
took place at the Golden Temple on the 7th 
January and contains a list of names of 
persons alleged to have been arrested on that 
occasion. The document No. 593 purports 
to be a record of certain resolutions passed 
by the General Committee of Shiromoni 
Gurdwara Parbandhak Committee, on the 
7th of January. Both these documents 
bear a signature as follow?: 

“TARA SINGH” 

“for General Secretary, Shiromani Gur- 
dwara Parbandhak Committee.” 

The only oral testimony in respect of 
these documents is that of the editor of the 
newspaper Vakil who admits that these 
communiques are put in the letter box of 
the press in the night and that probably 
the communiques are taken out in the morn¬ 
ing. He does not prove the genuineness 
of the signature to the documents nor 
does he in any way prove their authorships. 
Tara Singh who purports to have signed, 
has not been called as a witness and no 
evidence has been produced to prove his 
handwriting. Tiie documents, therefore, are 
merely anonyjnous writings and could not 
by any conceivable rule of evidence be 
used inaCou't of Lavas a proof of the 
statements coiitaiiicd in them. The learn¬ 
ed Sessions Judge says in hisjudgmeni: 
"Even if they are not piimary evidence, the 
secondary evidence of these documents is 
admissible underss. t>5 A and 66 (6) of the 
Indian Evidence Act, as the original, if any, 
is in the possession of the Secretary who 
purports to have issued them and who is 
not traceable and so out of reach of the 
process of the Court. Efforts were made to 
trace 8. Tara Singh who signed these com¬ 
muniques for General Secretary but he was 
not available and it cannot be disputed that 
the document itself is the best evidence 
of the contents of the document It 
appears from this that the Sessions Judge 
assumes that the name of S. Tara Singh 
which appears at the foot of these com¬ 
muniques has been proved to be the authen- 
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tic signature of the General Secretary of 
the Shiromani Gurdwara Parbandhak Com¬ 
mittee. No oral evidence has been given 
to this eifect beyond the statement of 
the Editor of the Vakil that Ex. P. D. 
(which are the communiques Nos. 590 to 593 
inclusive} "also has the name of Tara Singh.” 
It is obvious that it “has the name of Tara 
Singh,” but that statement does not prove 
the identity of the signature. The Sessions 
Judge has treated these documents as 
though they were themselves facts in issue. 
Whereas they are not themselves facts in 
issue but are merely sought to be used-es 
evidence to prove such facts. Section 65 
of the Indian Evidence Act provides that 
secondary evidence may be given of the 
existence, condition or contents of a docu¬ 
ment in certain cases. But that section 
has no reference to the present case as 
mere secondary evidence of the documents 
has not been tendered. It is the document 
itself which is put in as secondary evidence 
of facts which have to be proved alhnidi. 

Section 66 of the Evidence Act merely 
deals with notice in cases where secondary 
evidence is sought to be given. It will 
serve no useful purpose to criticise in 
detail the remarkable views on the Law of 
Evidence expressed in the judgment of the 
Appellate Couit. It suffices to say that not 
one scintilla of legal evidence has been pro¬ 
duced to prove the presence of any one of 
the four petitioners at the meeting'in ques¬ 
tion. It is obvious that the prosecution 
relied and had every reason to rely, upon 
necessary proof of the presence of the 
accused persons at the meeting being sup¬ 
plied by S. Jodh Singh. When this 
gentleman, however, appeared in the witness 
box he appears to have suffered from a 
very singular lapse of memory. It is quite 
clear that the Police authorities in order 
to avoid bloodshed availed themseves of the 
services of this gentleman to effect the 
arrest of persons suspected of taking a 
a leading part in the meeting at the Akal 
TaUit. A certain number of persons did 
subsequently present themselves for arrest, 
but there is no evidence to show that the 
persons who offered themselves for arrest 
were those who were taking part at the 
alleged meeting. There is, moreover, no 
evidence to show what took place at that 
meeting owing to the failure of S. Jodh 
Singh to state in the witness-box matters 
necessary to establish the Crown case and 
the prosecution l>ave had to fall back. 
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upon dociiinentary evidence. This docu¬ 
mentary evidence, as i have pointed out, is 
not admissible, and even if it were admis¬ 
sible it does not prove the presence of any 
one of the petitioners at the meeting in 
question, or of any participation by them 
in the manasrement of the association, or 
in the promotion of any of its meetings. 

I am accordingly of opinion that the con¬ 
viction cannot be sustained, and I would, 
therefore, set aside the conviction and sent¬ 
ence in respect of each of the four peti¬ 
tioners and acquit them. They should be 
discharged from their bail bonds. 

Scott-Smith, J.—I concur in the 
above. The convictions and sentences are 
set aside, and the petitioners are discharg¬ 
ed from their bail, 
z. K. 

Convictions and sentences set aside. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 134-H of 1924. 
December 12, 1924. 

Present:—Mr. Kinkhede, A. J. C. 
EMPEROR— Complainant 

VCJ'SltS 

SHRIBALLABIi— Accl'sed. 

Berar Municipal Law, S3. OS, IW, 17S—Byelaws 
Tt'juiliug ptvtiiissioji fov buildiiiQt whether ultr^ vir^g 


Before a rule framed by a rule-making authority 
declared ultra virts the Court must be satisfied *n 
only that the authority had no power to act under tl 
power under which it purported to act. but also th 

90 1 so act. f 

col. J.J ^ 

The bye-laws framed under s.lica) of the Ber 
Municipal Act, requiring a person to obtain permi 
8 ion of the Municipality before commencing to bui 
or re-build or enlarge any structure, and imnosino' 

Reference made by the Sessions Juds 
Amraoti, against an order of the Macristrat 
First Class, Amraoti. dated the .fst Ju 
^ in Criminal Case No. 43 of 1924 

Yt d Complainant. 

ORDER Accused. 

—rins IS a ReferpT^Pfl 

8 438 of rte Cr P. C. made hy the Sessioi 

Judge, East Berar, against a convie i 

made pd .sentence of fine passed 

«pal Law and certain rul^s ^ 


framed by the Amraoti Municipality, under 
the following circumstances. 

One Shri Ballabh Badrinath Marwadi 
owns a bungalow in the Amraoti Camp 
Civil Station. Last year he had commenced 
collecting some building materials in the 
compound of his bungalow and was in 
consequence served with a notice dated 18th 
August 1923 fEx. P-1) calling upon him 
not to build. It was a notice in very general 
terms. After service of such notice he 
applied for permission to build an ota and 
the permission was granted. 

Presumably it is on this ota or chabiiira 
which is close to the kitchen that the accus¬ 
ed commenced to build or re-build or enlarge 
to some extent his kitchen without notice 
to the Municipal Committee, in the begin¬ 
ning of May last. The matter was reported 
to the Secretary, Municipal Committee, on 
10th May 1924 by the sanitary daroga, and 
it appears that the work was commenced 
some time on or about the 4th or 5th of 
May. The work was, liowever, discontinued 
on 15th May 1924 as the accused learnt that 
even for re erection of a building the sanc¬ 
tion of the Committee was necessary. The 
accused is thus said to have committed 
an offence under s. 98 of the new Munici¬ 
pal Act, and prosecution was, therefore, 
started against him on 5th July 1924, for an 
offence under the aforesaid section read 

with, bye-laws framed under s. 116 (1) (j) 
of the old Act. The Magistrate found the 
accused guilty of a technical breach of s. 98 
and the b 3 ^e-laws and fined him Rs 5. 
The matter went up to the Sessions Judge 
in revision and hence he has made this 
Reference. 

Before this prosecution was started the 
accused having learnt that permission was 
necessary for the re-erection of the kitchen 
applied for it on 16th May 1921 and restart¬ 
ed it on 4th June 1924 after getting the 
said permission. The aforesaid breach, 
tlierefore, relates to the period intervening 
between 5th May 1925 and 15th May 1924. 
It must be stated here that according to the 
Secretary Municipal Committee’s admission 
before the Magistrate the grant of sanction 
to re-biuld or enlarge the kitchen was “with¬ 
out condition”. The Sessions Judge sug¬ 
gests that clause (3) of s. 98 does not include 
any provision on the authority of which the 
Committee may by bj^e-laws start any pro¬ 
secution, or impose any fine for building 
without permission, and that s. 103 specifi¬ 
cally provides for the proper action to be 
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taken if a building is begun without sanc¬ 
tion as required by s. 98 (1) and gives to 
the Committee an option to call upon the 
person who has built without sanction to 
alter or demolish the building or instead of 
requiring the alteration or demolition to 
accept by way of composition such sum as 
it may deem reasonable. He, however, thinks 
that any bye-law for prosecution or for im¬ 
posing a fine {in such a case) will not be 
for carrying out “the purpose of the Act” 
but would be ultra vires, and further that 
the Committee having given permission, 
the offence was clearly condoned and com¬ 
pounded for Rs. nil, and that the Committee, 
therefore, has no case for prosecution for 
building without sanction between 5th May, 
1924 and 16th May 1924, even if sucli pro¬ 
secution were permissible at all. He also 
thinks that in the absence of any specific 
provision for prosecution and fine in such 
cases, in Ch. XVIlI which deals with offences, 
penalties and procedure, the case could not 
be brought within the purview of s. 199 as 
it does not provide for any prosecution for 
building without sanction, but provides for 
disobedience to notice or order or direction 
specifically given. In this case, there was 
no order or notice for demolition and no 
refusal to obey it, and consequently no dis¬ 
obedience within the meaning of the said 
section. 

The question, therefore, reduces itself to 
this: what is the Committee s remedy against 
a person who does not give notice in writ¬ 
ing of hisintention to erect or re-erect any 
building as required by sub-s. (2), and erects 
or re-erects or commences to erect or re- 
erect the building without the sanction of 
the Committee which is necessary under 
Rub-s. (1) of s. 98 of the new Act, and whe¬ 
ther the man can be prosecuted for not 
having given the notice in the manner pres¬ 
cribed by bye-laws framed by the Commit¬ 
tee in exercise of the power conferred under 
Bub-s. (3) of the said section. Under s. 178 
of the Act general provision is made regard¬ 
ing the making of bye-laws by the Com¬ 
mittee and sub-s. (5) of that section clothes 
the Committee with authority while making 
any bye-law to direct that a breach thereof 
shall be punishable with fine which may 
extend to Rs. 50 and where the breach is a 
continuing breach with a further fine which 
may extend to Rs. 5 for every day after the 
first during which the breach is proved to 
have been persisted in. Section 179 lays 
down the matters as to which the bye¬ 


laws may be made, and it enables the 
Committee by clause (a) thereof to make 
bye-laws generally, for carrying out the 
purposes of the Act. 

In this case the breach complained of is 
two fold : 

(1) Breach of the substantive enactment 
1 . e., s. 98 sub-s. (1); and 

(2) breach of the procedure contained in 
sub-s. (2) of the said section coupled with a 
breach of the bye-law made under sub-s. (3) 
thereof read with s. 179 (1) (rtfO of the Act 
to enforce the procedure prescribed by it 
and thus to carry out tlie purpose of the 
Act. 

Bearing this distinction in mind and con¬ 
sidering the several provisions general and 
special in the nature of substantive and 
adjectival law in the Municipal Act and 
also in the shape of bye-laws, applicable to 
Berar, I think there is ample authority 
which justifies passing of the bye-laws 
in question. 

The powers given under ss. 178 and 179 
for making the bye-laws are very wide and 
general. Under law the Committee may 
make any bye-laws for carrying out the pur- 
poses of the Act. In the Secretary of State 
for India Appa Rao (1). Krislinan, J., 
has laid down the following test:— 

“Before a rule framed by a rule-making 
authority is declared ultra vires, the Court 
must be satisfied not only that it had no 
power to act under the power under which 
it purported to act, but also that it had no 
power at all under any law to so act." 

Applying this test to the bye-laws and 
to the penalties provided for their breach 
and for the breach if the substantive as also 
of the adjectival law, I think that the bye¬ 
laws herein made, cannot be called either 
unreasonable or made without authority or 
ultra vires, as the learned Sessions Judge 
thinks. Besides the prosecution in question 
was not for non-compliance with notice to 
demolish but for starting the building with¬ 
out giving the notice required by law. 

It seems to me to be of the essence of 
8. 103 of the Municipal Act that a reasonable 
sum must be credited to the Municipal 
Fund, if there is any composition. There 
could, therefore, be no composition without 
payment or acceptance of a sum. 

My thanks are due to the able Counsel 
who appeared before me, Sir B. K. Bose, 
Advocate and Mr. M. B. Niyogi, Pleader, 

m 76 Ind. Cas. 212; 45 M. L. J. 156; (1924; A. I. R, 
(M.) 92; (1923) il. W. N. 450; 19 L. W. 536. 
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both of whom at my request very gladly 
agreed to argue the case amicus curiae. 

Under the circumstances the conviction of 
the accused was not illegal in any way. The 
sentence of fine is, tlierefore, maintained. 
Let the records be sent bach with a copy of 
this order. 

G. R. n. Record sent back. 


LAHORE HIGH COURT. 

CiUMiNAE Appeal No. 7()2 of 192-1. 
January 7, 1925. 

Pre-senf;—Mr. Justice Scott-Smith and 
Mr. Justic) Fforde. 

KllEM SINGrll AND uTusas—A cjused— 

Appel!,\xts 
ve rsus 

EMPEROR— Op.> usiTE Pautv. 

Evidin':e Act {I of ISrjt, SS l)qr,.Uti>n b^f.>re 
Commitliii'j Magistrate '/(>•» ./)(',jr/zfj «( time 

of Sessiotu Trial—Traiisfe- of d'i>nsifion -Proce¬ 
dure. 

Wlierea wituoss wh) Ins b-en exainim>l before a 
CDmmiltin,? AljjrishMte has l;fl ih' District at the 
time of the trial in tin Sessions C »nrt. his state¬ 
ment before tin Committing Magi.strate cannot be 
transferred to the Sessions tile without taking evi¬ 
dence in proof of facts whie’i would render the state¬ 
ment admissible within the provisions of s 33 of the 
Evidence Act. [p. 31, col. 1.] 

Criminal appeal from an order of the 

Sub-Judge, Amrilsar, dated the 23rd August 
1924, 

Messis, AfuTicZ Lai and Eilmund, for 
Mr. Saunders, for the Appellants. 

Mr. Des Ru; 5u;a/iney, for the Opposite 

Party. 

;JUDGMENr.-Banta Singh. Khem 

Smgh and Jawala Singh have been con¬ 
victed by the Sessions Judge of Amritsar 

of the murder of Karam Singh on or 
about the 24tli of December, 1923 and 
have been sentenced tp death. Khem 
Smgh and Banta Singh have filed a joint 
appeal through an Advocate and Jaivala 

through the Superintend¬ 
ent of &e Jail. Khem Singh has died in 
^^^'^®tibse(iuent to conviction and his appeal 

The main evidence in the case ti,„. 
of Ganhra, P. W. No. 3, who was e® fmin;] 
as an approver. The motive for the cidme 
18 said to have been that Musammn f p 

the married daughter of'“S“ stn'^h’ 
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whose muldawa liad not yet taken plac6, 
liad become pregnant by Karam Singh. 
In con.^eiiueiice of this, it is said that Khem 
Singh, haiila Singh, Jwala Singh and 
Oauhra conspired together to murder 
Karam Singh. AVith the exception of the 
evidence of Gauhra there is no evidence 
that Musammat Guro became pregnant by 
Karam Singh, Jiwan Singh witness states 
that she was pregnant but that he never 
heard that Karam Singh had been suspect¬ 
ed of being the cause and Masammat 
Chandi P. . No. 2(5, an aunt by marriage 
of Musammat Guro in whose house the 
girl died after the murder, definitely 
stated that she was not pregnant and that 
she died of fever. The learned Ses.sions 
Judge in his judgment at page 40 of the 
printed record states as follows AVe 
also have evidence of Lain and Jiud Singh 
P. AAy Nos. 7 and 9, Narain ^ingh P W 

n?--'*' l?,'and 

Lhoja 1. \A . No. 0, that the accused were 

'looeised on the last clay 
01 his hfe. Tins is an entire mis statement 
Uh regards all of the persons mentioned 
wall the exception of Jiwan Singh, Narain 
oingh, so far frojn saying that he saw any 
of the accused with the deceased on the 
evening of the 21ihof December, stated 
that he sa v Karam Singh for the last time 
at lhe6*aL/i of the village Kattoki at even¬ 
ing time, there were many people sitting 
there, but neither the approver nor any 
of the accused was there with the deceased. 

aram Singh left the sath unaccompanied 
1 ^ else, and the witness did not 

afterwards. 

t at Lahi and Jind Singh ■witnesses 
stated was that Karam Singh came to the 

but they did not 

of Ua ? company 

Qiw.b nor did Bhoja make any 

thp^n! ^ uncle of 

^ho has married the de¬ 
ceased s mother, stated that in the month 
01 Po/i. one evening he was in his house 

p«iTip was giving fodder to his 

him n Banta Singh came and called 
in fciingh did not return 

nlfl This evidence 

states that on the evening preceding the 
mm^er both Jiwan Siugh° and the mother 
\L1 ^'^ere absent from the vii- 

Kiaur, the widow 
Mo seated in the Commilr 

tmg Magistrate s Court that Banta SangU 
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had come to her house at sunset and 
taken Karam Singh away with him. This 
witness was not examined in the Sessions 
Court anH her evidence taken by the Com¬ 
mitting Magistrate was improperly ad¬ 
mitted at the trial. The Sessions Judge's 
order in regard t) her evidence is :—“L'he 
statement of this witnes.s before the Oom- 


and direct that they be released from Jail 
forthwith. 

z. K. Appeal accepted. 


mitting Magistrate is read over and trans¬ 
ferred to the Sessions’ file, as she is absent 
and has left the District." No evidence 
was taken by the Sessions Judge in order 
to render her evidence admissible within 
the provisions of s. 33 of the Evidence 
Act. 

The only other evidence relied upon by 
the learned Public Prosecutor in this 
Court is that of Harnam Singh, P. W. No. 
10, who states that at evening time in tiie 
month ot Po'i when he was at his held 
he saw Karam Singh, Bauta Singh and 
Gauhra coming from Rattoki village and 
going towards Pakhopura. Some 20 or 22 
days later Karam Singli's dead body was 
recovered from a well in the neighbour¬ 
hood. It does not appear from his evi¬ 
dence at what distance from the takia, 
where the murder is said to have l)een 
committed, he met these persons. It ap¬ 
pears to us to be doubtful whether his 
evidence can be considered to be a material 
corroboration of the approver’s state¬ 
ment that Banta Singh look part in 
the murder. In any case Wajtakkar evi¬ 
dence of this sort is very easily procured, 
and vve do not think it would be safe to 
put very much reliance upon it. As re¬ 
gards Jawala Singh appellant there is 
absolutely no corroboration of any sort 
whatever of the statement of the approver 
connecting him with the murder. 

The learned Sessions Judge has relied 
upon the evidence of Rahmnt Ullah, Head 
Constable, P. W. No. 15, as a corroboration 
of the approver’s evidence of motive. His 
evidence, however, is entirely hearsay on 
this point, and the learned Public Prose¬ 
cutor has not referred to it in his argu¬ 
ments before us. To sum up then, the 
only corroboration of any sort that we 
have as against Banta Singh is the evi¬ 
dence of Harnam Singh, and for reasons 
already stated we do not consider that it 
is sufi&cient even if it be held to be re¬ 
liable. , , 

We, therefore, accept the appeals, and 
setting aside their convictions and sen- 
tsnees, act^uit Banta Singh and Jawala Singh 


MADRAS HIGH COURT. 

Criminal Revision Case No. 405 of 1924, 

(Criminal Revision Petition No. 339 

OF 1924). 

November 20, 1924, 
Prcsrnt:-’'Mr. Justice Krishnan. 

In re PALANT GOUNDAN 

i»NDANOTHIiR— An USED NoS. 1 AND 2 
—Petitioners. 

Criiniutil Procedure ('ode [Act \ of iSOS), s. JfOd {!,) 
- Ac'piUud - Prosecution on same fticts—First Court 
not competent to (r// sutise(iiicnl c/uirye, effect of. 

('liHiiodi of s. 4U3 (if tlio Cr. P. (J. a 

sx'ond prosecution for an oIYc'Ikv constituted by the 
same acts if the ( Vairt hy the accused was 

tirst tried was not cojni> ‘tent to try the offence 
subseijuently chartred. 

In re VeuUutaran-jnJosior, 10 Ind. Cas. 21)1; 18 Cr. 

L. .). liL), followed. 

Petition, under ss. 435 and 439 of the Cr. 
P. C,, 18'.)8, and s. 107 of the Government of 
India Act, iiraying I he High Court to 
revise an order of the Court of the Station¬ 
ary Sub-Magistrate, Dharmapurani, dated 
the 23rd May 1924, in C. C. No. 68 of 
1924, and to issue an order directing stay 
of all further proceedings in the said C. 
C. No. 68 of 1924 pending disposal of 
Criminal Revision Case No. 405 1924 pre¬ 
ferred therefrom to the High Court. 

Mr. V. L. Ethiraj, for the Petitioners. 

The Public Prosecutor, for the Crown, 
instructed by K. S. Venkatarama Iyer, for 
the Complainant. 

ORDER, —Section 403, Cr. P. C., cannot 
be applied here as cl. (4) of that section allows 
a second prosecution for an otfence con¬ 
stituted by the same acts if the Court by 
which he (the accused) was first tried was 
not competent to try the offence sub¬ 
sequently charged. In this case the ac¬ 
cused were acquitted on the former occasion 
by a Third Class Magistrate who has no 
jurisdiction to try the charges now made. 
The point was considered in the case re¬ 
ported as In re Venkataranga Josiar (1) 
and following that ruling, I hold the 
lower Court’s order is right and dismiss 
this petition. 

z K Petition dismissed, 

(ij 40 lad. Cas. 291; 18 Cr. h. J. 613. 
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MECHI V. EMPIROR. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 1-B or 1925. 

February 25, 1925. 

Present: —Mr. Baker, J. C. 
Musammat MECHI— Acpused—Appellant 

versus 

EMPEROK— Respondent. 

Evidence Act<I of 1872), s. 28—Derar Patch and 
Patwaris Law, lUOO.s. 21, rules framed under, rr. 10, 
21—Police Patel, udiethcr Police Oliicer—Confession 
made to Police Patel, whether admissible. 

A Police Patel in Berar is a Police Officer within 
the meaning of s. 25 of the Kvidence Act, and a 
confession made by an accused person to a Police 
Patel is, therefore, inadmissible in evidence by virtue 
of the provisions of that section. 

Appeal against a judgment of the Addi¬ 
tional Sessions Judge, Yeotmal, dated the 
10th December 1924, in Sessions Case No. 
21 of 1924. 

Mr. G. P. Dick, for the Crown. 

JUDGMENT. —The appellant has been 
convicted by the Additional Sessions Judge, 
Yeotmal, under s. 302, Indian Penal Code, 
of the murder of her newly born child and 
sentenced to transportation for life. 

The prosecution case is that the appellant 
who has been deserted by her husband gave 
birth to an illegitimate child. She took 
the child to the river where she threw it 
into the water. The body was subsequent¬ 
ly discovered in the river. 

There is no appearance for the appellant 
but as the case involves a point of law notice 
was given to the Crown and the Standing 
Counsel was heard. 

The appellant admits that she gave birth 
to a child. Her case is that she was sudden¬ 
ly delivered of a child while engaged in 
washing clothes in the river and that she 
became unconscious and the child must 
have fallen into the water. When she re¬ 
covered consciousness she could not find it. 

The accused made a confession before 
the Police Patel, which the learned Addi¬ 
tional Sessions Judge has admitted in evi¬ 
dence, holding that a Patel in Berar is not 
ft Police Officer. I am of opinion that this 
13 incorrect. Under the rules framed under 
8. 21 of the Berar Patels and Patwaris Law 
1900, printed at page 205 of the Berar Land 
Revenue Manual, Volume II, the duties of 
Police Patels are given at page 215. Under 
rr. 19 and 21 the Police Patel is required to 
detect and bring ofienders to justice to 
apprehend within the limits of his villaffe 
all persons whom a Police Officer could 
eriOBt without warrant and to send the 
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persons apprehended to the nearest Police 
Station, also to arrest persons suspected of 
having committed serious offences who 
happen to be in the village. He has also 
power to search houses for stolen propefrty 
anti to pursue suspects into neighbouring 
villages. 

I am, therefore, of opinion that he is a 
Police Officer, the fact that these powers 
are conferred upon him by rules made under 
the Act making no difference. 

Consequently the confession made by the 
accused to the Patel is inadmissible. 

Apart from this, hoivever, there is suffi¬ 
cient evidence to support the conviction. 
The medical evidence shows that the child 
Avas bom alive and died of asphyxia. The 
navel string was tied to a rag which has 
been traced to the accused’s house, which 
disproves her statement that the child w’as 
born while she Avas unconscious. More- 
o\'er_ as pointed out by the Additional 
Sessions Judge, the accused’s sari was 
tucked betAveen her legs and tied, so that 
it is practically impossible that the child 
could have fallen into the Avater. Accused 
did not report the fact of the birth nor did 
she make any attempt to find the child and 
as the Avater is only a few inches deep at 
that place the body would not have dis¬ 
appeared. 

In these circumstances I have no doubt 
that the accused threw the child into the 
river, ^ though it is not clear from the medi¬ 
cal evidence AA'hether it AA'as suffocated be¬ 
fore it was throAvn in, or whether death 
Avas due to droAvning. 

The conviction must, therefore, be con¬ 
firmed and I have no power to reduce the 
sentence but in vieAv of the circumstances 
me case should be reported to the Local 
Government for reducting of sentence, as 
IS usually done in case of this character. 

Conviction confirmed, 


t 881 . 0 . 1925 ] mommothonath mukerjbb v. puran thand nahatta. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appeal No. 417 of 1924. 

January 20, 1925. 

Present: —Mr. Dalai, J. C. 
MAHARAJ BAKSH—Plaintiff— 

Appellant 

versus 

Hakim Sijcd RAZA HUSAIN and another 

—DEFENDANTa—RESPONDENTS. 
Pre-emption—Benami purchase by father in name of 
son^Relinquiskment by son in favour of father, u'he- 
sale 

Certain property was purchased by a father at an 
auction in the name of his son. Subsequently the son 
mortgaged the property to the father and finally 
executed a deed of relinquishment in favour of the 
father. Plaintiff brought a suit for pre-emption in 
respect of the last transaction on the allegation that 
the deed of relinquishment was executed in reality to 

mask a sale-deed: , • . 

Held, that the transaction was only a device to put 
the parties in the position which they really held 
towards the property and that the property having 
been purchased originally by the father, no right of 

pre-emption arose. _ , , ^ /.oo 

Ram Suchit v. Sheo Sewak Singh, 56 Ind. Las. 6-9; 

23 0. C. 50, distinguished. 

Second appeal against the judgment and 
decree of the Additional Sub-Judge, Gonda, 
dated the 21st May 1924, reversing that of 
the Munsif, Utroula, dated the 12th Decem¬ 
ber 1922. 

Mr. Moti Lai Saksena, for the Appellant. 

JUDGMENT.— The plaintiff sued for 
pre-emption in pursuance^ of a transfer 
made by Mohammad Sadiq in favour of 
his father Hakim Saiyed Raza Husam. 
The case for the plaintiff was that the 
property was purchased at auction by the 
son, that subsequently the son mor^ 
gaged the property to the father and 
that finally a deed of relinquishment was 
executed by the son in favour of the father 
in reality to mask a sale-deed. Both the 
Subordinate Courts held that the purchase 
was made benami by the father in the 
name of his son and that the deed of 
transfer was really either a deed of re¬ 
linquishment or one of gift to .put the 
parties in the position they really were in. 
This is a finding of fact and well-support¬ 
ed by the reasoning of the lower Appellate 
Court. The ruling quoted by the plaintiff- 
appellant’s learned Counsel [Ram Suchit v. 
Sheo Sewak Singh (1)] has no application 
here. The other case quoted by him is a 
Bench decision of this Court in 1? irst Civil 

(1) 56 Ind. Cas, 629; 23 0. C. 50. 
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Appeal No. 24 or 1922, decided on 16ih May 
1913 {Baldeo Singh v. Puttu Lulo). Tiie 
pronouncement of the Bench really goes 
against the argument of the learned Coun¬ 
sel. The learned Judges distinguished 
between a device and a mask and said tliat 
a device was permissible, a mast* was 
not. What they said was “A device is 
something different from a mask. It will 
be contrary to the public policy to allow a 
mask to conceal or shroud the real nature 
of a transaction or to permit a party to 
hoodwink the public and defraud the 
Court by putting a false disguise.” The 
present case is notone of a masic but only 
of a device to put i>arties in the position 
which they really hold towards the 
property. The property really belongs to 
Hakim Saiyed Raza Husain. It was pur¬ 
chased benami in the name of his son. 
and to give effect to the reality of owner¬ 
ship the son executed the deed in dispute. 
in favour of his father. 

It was pointed out that when the mort¬ 
gage was effected by the son in favour 
of the father statements were made by 
them in the Mutation Court. Those state¬ 
ments, however, do not in any way act 
as estoppel because it is not shown that 
the plaintiff was led to change his posi¬ 
tion in any way on account of those state¬ 
ments. 

I uphold the finding of fact of the lower 
Appellate Court and dismiss this appeal. 

z. K. Appeal dismissed, 


CALCUTTA HIGH COURT. 

Appeal from Original Civil Jurisdiction 

No. 91, OF 1924. 

February 13, 1925. 

Present;—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Rankin. 
MONMOTHO NATH MUKERJFE and 
OTHERS—Plaintiffs—Appellants 

versus 

PURAN CHAND NAHATTA— Defendant 

Respondent. 

Registration Act {XVI of IVdS), ss. 3!,, 3)~Evidencc 
Act {I of 1872)i B. 90'-SaU-deed executed by vendor 
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tkroiojh attorney—Admission of execution through 
another attorney—Registration, validity t'f "J'.recu:- 
ant'\ meaning of Dticument dtt years ohi Rresmiij- 
tion as to execution and attestation and authority of 
attorney—Administration suit —Mortgage during pend¬ 
ency of suit — Mortgagee, jiosition of. 

When the estate of a def-eased person is under ad¬ 
ministration by the Court or cut of Court, a puivliaser 
froni a residuary legatee or heir buys subject to any 
disposition whicli has been or may be made of tlie 
estate of the deceased in due course of administra¬ 
tion. The right of a residuary legatee or a heir is only 
to share in the ultimate residue uhicli may remain fur 
final distribution after all the liabilities of the estate, 
including the expenses of administration, have been 
satisfied, [p. 35, col 2: p. 3(5, col. l.J 
In order to provide for tlie costs of an administra¬ 
tion suit the Court made an order in the suit for the 
sale of such portion of the properties comprised in the 
estate as might he necessary for the purpose of i>aving 
the costs payable under the decree and directed that 
the property should be conveyed to the jjurehaser by 
1/ and B, the trustees under the Will of the deceased 
The sale-deed was executed by U peisonallv an<l by B 
by his constituted attorney .1, l)ut the’ pewer-of- 
altorney authorizing ./ to execute the sale-deed on 
behalf of B was not produced. When tlie deed was 
presented for registration execution was admitted on 
behalf of Bl)y another attorney of his who had been 
authorized to admit execution by a duly executed 
power-of-attorney which was produced. During the 
pendency of the administration suit one of the 
beneficiaries under the ^\ ill had executed a mortgage 
of hi8 right, title and interest in the estate. More than 
30 years after the execution of the sale-deed the plaint- 
j were the sons of the vendee under the «ale- 

deed, proposed to sell the property ,o the defend- 
ant. On a dispute arising as to the title of the 
plaintiffs to the property which their father had pur¬ 
chased from L and B ; ^ 

na Court was entitled to presume 

under s. 90 of the Evidence Act that every signati^^e 
and every other particular of the sale-deed wWoh 
purported to be in the handwriting of any particular 
person was in that person s handwriting and tliat the 
sale-deed was duly executed and attested by the per- 

circumstances of this particular 
case It was only reasonable to presume that B obeyed 
the orders of the Court and carried them out \v 

authorizing his attorney./ to execute the sale-deed 1 

^^onid be presumed not only 
that the deed was executed by B s attorney bv whnli 

executed but aIso\hat J wS 

to execute the 

tratiou and had admitted the execution of F ^ 
by his duly constituted attorney J that wm.M 
& suthcient compliance with tha r^r • • 

" w “ ccfri'TST 

authorize some person "o a°ppear r^Xhalf brf 


deed, which having beerdonrbv rd rv 

attorney, the registration of the wle-deeS ^^""^^^tuted 


i<' n executed during the jiendeney of the adniinistia- 
tion Miit. the i.imtgagoe look tlie mortgage svJijeet 
to any di.sj,t;sili>-n wbieli migiit lie luade in due course 
Cl the ndmiiii^tralioii procoediugs und tliat coii.st- 
quenlly tl.e .-ale in favour i f the ijlaintifl's' father was 
fiO'c from the mortgage and \v;is not uliccted by it. [p. 
35. eol, 2.] 

IVr Rankin. J.-lhe Registration Act deals with 
liarliesand executants of documents on an ordinary 
Common sense footing without contenijilating or mak¬ 
ing fiarlicular jjrovi.siiins for tlie case of a man whose 
name bv his autliorilv is written bv .some one else. (p. 
10. col. I ] ■ * 

The ordiriarymeaningofexecutingadoeumeiit issign- 
ing a document as a consenting party thereto, [ibid.] 

In the case of a/joA-u/am signature a person whose 
name is put witli liis authority in evidence of his 
assent to a document is the “executant” of the docu¬ 
ment within the meaning of s. 35 of tlie Registration 
Act. |p. 40, col. 2.] 

In India the legal estate follows the beneficial 
interest and it is not necessary that an authority to 
sign should be in writing, [p. -12, col. 2.] 

Case-law reviewed. 

Appeal against the judgment of Mr. 

Justice 0. C. bxhose, dated the 12th March 
1924. 

Mr « Chakravarti (ivith him Mr. .4. N. 
hen), for the Appellants. 

Sir Benode .UiHer (with him Messrs. N. N. 
denT’" Respond- 


JUDGMENT. 

Sanderson, C. J.— This is an appeal 
hy the plaintilTs against the decision o; 
my learned brother Mr. Justice (J. C. Ghost 
Tb If delivered on the 12th of March 1924 

given with respect tc 

wbiT K® a report 

Official 

nvpmi-o I’espect to the title of certair 

ralcnffD^’ ^^^I'sden Street, 

tr> Ti k’ defendant had agreed 

to purchase from the plaintiffs bv an aeree- 

Pontiffs reported that the 

Y out a good 

question. ^ ® premises in 

po?d ^ flnlfexceptions to thatiTe- 

Slusfon tb® to the 

discharerpH exceptions should be 

report of thp run affirmed the 

S thP nW and declared 

title to thi premfse^s®'^ ® 

to^s^ate^^fnr ^t is necessary for me 

are as fnii Plljrpose of my judgment 

are as follows; One Hari Mohla Sircar 
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who was the owner of the property in ) 
question and other properties, executed a t 
deed of trust, dated the - ’th of April 1853. ^ 
It is not necessary for me to deal in detail t 
with the provisions of the trust. 

On the I9th of May 1879 a suit was brought i 
by Sriinati Nabin Kishori Dasi. wliich was ( 
No 342 of 1879, against several persons in- 5 
eluding one Hadha Natli Sircar for the i 
construction of the deed of 1853 and for j 
the ascertainment of the rights ofall parties i 
thereunder for the execution of the trusts 1 
which might be found to be valid and for 
partition. 

The result of that litigation was that a 
decree was passed bv the (’curt of Appeal 
on the 31st of August 1885, by which it 
was declared tiiat the religious trusts 
created by the indenture were good and 
valid in law and were a first charge on 
the income of the trust properties so far as 
might be necessary for the worship of the 
idol and for the performing of certiinre 
ligiousceremonies; and it was declared that 
Nabin KisUori, the widow, was e:dilled 
to half the surplus income of ilie trust 
property oilier than the family dwelling- 
house and that the defendants Ilrojo Nath 
Sircar, Radha Naih Sircar and Gopi Nath 
Sircar, the sons and heirs of Gopal Chandra 
Sircar, were each entitled to l/(ith part or 
share thereof. After certain other provi¬ 
sions it was declared that a partition 
should be made of the family dwelling- 
house into six equal parts or shares among 
the said parties. 

On the lOth of March 1887, an order was 
made in the suit for the sale of 
such portion of the properties including 
that now in question, as might be neces¬ 
sary for the purpose of paving the costs 
payable under the decree and it was ordered 
that the tra-;te^3 Upendra Nath Bose and 
Brojo Nath Sircar should convey to the 
purchaser the properties to be sold by the 
Registrar. 

On the 18th of August the final decree 
in the suit was made and the order for 
sale was confirmed. On the 13th of Sep¬ 
tember 1888 the sale was held and the 
father of the plaintiffs brought the premises 
which are now in question. A convey¬ 
ance, dated the 2nd of September 1890, was 
executed in pursuance of the order of the 
Court, and it w'as subsequently regis- 

On' the 20lhof February 1920 as I 
{tlready stated tbe plaintiffs agreed to sell the 


)>i-oi^crty to the defendant. In Jiuk* 19_0 
tliis suit was insliUUed and on tlio J9tli ol 
January 1923, a .-omseut decree was inadc, 
the material part ol which is as lollou>. 
‘•Tliere will be consent decree lor specihc 
performance of the agreement, dated 20tli 
davof February annexed to the i)laint lor 
sale of the premises No. 13 , Marsden Street 
in the Town of Calcutta measuring I /)jr//ni 
and 10 co//a/js less 2 cottahs -o clntlacks^ 
square feet being the portion ac(iuire(l i)y 
the Municipality for the consideration ol 

Rs. 92.000 subject to the title of the plaint¬ 
iffs being found to be good upon enquiry 
to be held bv the Registrar." 

I undei-stand that the reference to the 

Registrar was transferred to tlie Glhcial 
Referee who made the report to which i 
have alreadv referred. It appears that on 
the 27Lh March 188f> Radha Nath birear 
Avho was one of the parties to the buit 
No. 342 of 1879 executed a mortgage of his 
1/Gth “share of the income of the sau 

hereditaments and premises in the said 
Sch. *A’ save and except the said ramily 
dwelling-house and all the right, title and 
interest of him the said Radha Nath Siieai 
in the said moneys and premises. Ihe 
mo^tga^^e was in favour of Jogendra Kuniai 

Bose and his heir. , . , , , 

One of the points upon which the learn¬ 
ed Counsel for the defendant relied was 
that it had not been proved that the mort¬ 
gage in favour of Jogendra Kumar Bose , 

had been satisfied or paid off. 

The learned Judge found in favour of 
the plaintiffs in respect of this point; and 
lam of opinion that the learned Judges 
decision was correct. The ground of my 
decision is shortly this that the estate or 
Hari Mohan Sircar was in the course of 
being administered by the Court, and the 
mortgagee’s right would be subject to any 
disposition which had been or might be 
made of the deceased man’s estate in due 

course of administration. ^ t • i 

The principle was stated by the .judicial 
Committee of the Privy Council in 
Chutterput Singh v. Uaharaj Bahadur {i). 
The passage to which I desire to refer is 
to be found in Lord Davey’s judgment at 
pa^e IG* and is as follows—“When the estate 
of a deceased person is under administra* 


n' T A 32 C. 11)8; 7 C. L. J. 395; 9 C. W. Is. 
25 ^0Bom L.R. 18 M. L. J. 125; 3 M. L. J 
4 ; 2 A L. X t^ar. P. C. J. 713 (P. C.). 

•Vftge of 321, A.— 
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tion by the Court or owi of Court, a pur¬ 
chaser from a residuarv legatee or heir 

• O 

buys subject to any disposition which has 
been or may be made of the deceased’s 
estate in due course of administration. In 
fact the right of the residuary legatee or 
heir is only to share in the ultimate resi¬ 
due vdiich may remain for final distribu¬ 
tion after all the liabilities of the estate, 
including the expenses of administration, 
have been satisfied." 

The sale in this case was ordered by the 
Court for the purposes of paying the costs 
in the suit. 


In my judgment the learned Judge was 
correct in his conclusion when he said 
that the mortgagee took the mortgage 
subject to any disposition which might be 
made in due course of the partition pro¬ 
ceedings: consequently, even though the 
mortgagee’s right may not be barred by 
the Act of Limitation, as to which I 
express no opinion, it is clear that there 
is no cloud upon the title by reason of the 
mortgage in question. 

The next point upon which the learned 
Counsel relied was one with regard to the 
execution of the conveyance of the 2ud of 
September 1890. 

The order of the Court was that the 
deed should be executed by Upendra Nath 
Bose and Brojo Nath Sircar who were the 
trustees under the settlement of Hari 
Mohan Sircar. 


It appears from the conveyance tha 
Lpendra Nath Bose himself executed i 
on the 8th of September 1890, Brojo Nat] 
Sircar executed the deed by his constitut 
ed attorney: and there is an endorsemen 
in the deed to this effect. "Signed 8eale( 
and delivered at Calcutta this 8th day o 
September 1890 by Joy Krishna Bose a 
the duly constituted attorney for and a 
]^e act and deed of the within-namei 
Brojonath Sircar under a power dated th 
20th day of June 1889 in the presence c 
Surendra Chandra Ghose, Articled Clerk t 
Babu Woomesh Chandra Banerjee." 

The learned Counsel’s argument in th 
firs place was that there was no proc 
that Joy Krishna Bose was duly authc 
nzed to pecute the deed on behalf c 

Brojo Nath Sircar. It was contended th? 
in order to complete the title the powei 
of-attorney, dated the 20th of June 188^ 
should have been produced. 

reason of s. 90 c 
the Evidence Act and having regard to th 
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date of the deed and the custody from 
which the deed was produced that the 
Court would be entitled to presume that 
every signature and every other part of 
such document which purported to be in 
the handwriting of any particular person 
Avas in that person’s handwriting and 
in the case of a document executed or 
attested that it was duly executed and 
attested by the person by whom it pur¬ 
ported to be executed and attested. But 
the learned Counsel argued that the Court 
ought not to presume that Joy Krishna 
Bose Avas duly authorized to execute the 
deed in the absence of the poAver-of- 
attorney. 

I am unable to accept that argument. 
It was pointed out by the learned Counsel 
who appeared for the plaintiffs that the 
sale Avas directed by the Court and that 
Brojo Nath Sircar being one of the trustees 
was one of the persons Avho Avas directed 
by the Court to carry out the sale and 
execute the conveyance. In my judgment 
it is only reasonable to presume that Brojo 
Nath Sircar obeyed the orders of the Court 
and carried them out by authorizing his 
attorney Joy Krishna Bose to execute the 
document on his behalf. In the circum¬ 
stances of this case, in my judgment, it is 
both legitimate and reasonable to presume 
not only that the deed was executed by 
the attorney of Brojo Nath Sircar by whom 
it purports to have been executed but also 
that Joy Krishna Bose Avas the duly 
authorized agent of Brojo Nath Sircar to 
execute the deed on his behalf. There is 
a further reason for making the above- 
mentioned presumption. On the facts of 
this case there can be no doubt that by a 
power-of-attorney, dated the 2nd of May 
1891, Brojo Nath Sircar authorized his 
attorney Bepin Behary Banerjee to appear 
before the Registrar and admit the execu- 

Brojo Nath Sircar and 
^at the attorney did appear before the 
Registrar on the 6th of May 1891 and duly 
admitted the execution by Brojo Nath 
bircar. The next point has reference to 
the provisions of the Indian Registration 

The presentation for registration was 
made by Radha Nath Sircar; and no point 
arises in connection with the presentation 
for registration. 

The point arises with regard to what 
happened as to the admission of executiooi 


37 


MO^^MOTHO NATH MffKERJEE V. PURAN CHAND NAHATTA. 


fds I. 0.1925] 

The deed bore the following endorse¬ 
ment: "Execution was also admitted this 
the sixth day of May 1891 at the Calcutta 
Registry Office by Bepinbihari Banerji, 
son of Umesh Chunder Banerji of Calcutta. 
Solicitor, personally known to me as at¬ 
torney for Brojo Nath Sircar under power 
authenticated by me on the 2nd day of May 
1891 and recorded as No. 373 for 1891. 

(Sd.) "Bepinbihari Banerji. 

P. Ghosha, 
lieqistrar, 

6 5-91." 

"Registered 
in Book I, 

Vol. 40. 

Pages 172 to 194. 
being No. 1312 
for 1891." 

(Then there was the seal of the Registrar 
of Calcutta.) 

"P. Ghosha, 

Registrar, 

Calcutta, 

9-5-91." 

The argument presented in this Court 
on behalf of the defendant was in eifect 
this, that inasmuch as the deed was signed 
by Joy Krishna Bose on behalf of Brojo 
Nath Sircar, Joy Krishna Bose was the 
person who should have appeared before 
the Registrar to admit execution: and as 
I understand, the learned Counsel’s argu¬ 
ment went to this extent that the only per- 
snn who could admit execution was Joy 
Krishna Bose or some person duly autho¬ 
rized by him, or if he were dead his re¬ 
presentative. The argument went to this 
length of saying that even if Brojo Nath 
Sircar himself had appeared before the 
Registrar and had admitted the execution 
of the deed by him through the pen of his 
duly constituted attorney Joy Krishna 
Bose, it would not have been a sufficient 
compliance with the provisions of the 
Registration Act. 

I am not prepared to accept that argu¬ 
ment. 

In the first place, I am not prepared to 
hold that Brojo Nath Sircar was not a per¬ 
son executing the document within the 
meaning of s. 35 of the Registration Act, 
as was contended by the learned Counsel 
for the defendant. 

In the second place, I am prepared to 
hold and do hold that if Brojo Nath Sircar 
had appeared personally before the Regis¬ 


trar and had admitted the execution of the 
deed by his duly constituted attorney Joy 
Krishna Bose, that would have been a 
sufficient compliance with the provisions 
of the Act. 

If that be so, and if the appearance of 
Brojo Nath Sircar to admit the exerution 
would have been sufficient it wa=i, in my 
judgment, competent to Brojo Nath Sircar 
to authorize some person to appear on 
his behalf before the Registrar and to 
admit the execution, as he undoubtedly 
did. 

It appears from the deed itself and from 
the Registrar’s certificate that a power, 
dated the 2nd of May 1891, duly executed 
by Brojo Nath Sircar in favour of Bepin 
Behary Banerjee was produced bv Bepin 
Behary at the Calcutta Registry Office and 
was authenticated by the Registrar; and 
that Bepin Behary admitted execution of the 
deed by Brojo Natli Sircar. It was part 
of the duty and within the powers of the 
Registrar to satisfy himself as to the 
authenticity of the power-of-attorney which 
was produced to him. 

The appearance was 3 or 4 days after 
the execution of the power, vi^., on the 
6th of May 1891 and having regard to 
the facts of this case in my judgment 
the admission of execution by Bepin Behary 
Banerjee was as valid and elTective as if 
Brojo Nath Sircar himself had appeared 
before the Registrar on the Cth of May and 
had admitted the execution of tlie deed. 
The resultis, therefore, that, in my judg¬ 
ment, the provisions of s. 35 of the Regis¬ 
tration Act of 1908 were complied with. 

I have now dealt with all the points which 
were raised by the learned Counsel on 
belialf of the defendant with regard to 
the titV; and 1 am of opinion that the 
title is a good title and should have been 
accepted by the defendant. But the learned 
Counsel argued that the Official Referee 
had reported against the title and that the 
learned Judge had accepted that report 
and that consequently we ought not to 
force upon the defendant a title which 
might be said to be a doubtful one. 

This Court, in my judgment, has a duty 
cast upon it to exoress its opinion whether 
the title is a good one or not. 

I have already intimated that, in my 
judgment, there is no doubt that tlie title 
which the plaintiife produced should be 
accepted as a good title; and with respect; 



MONMOTHO S’ATH MUKERJEE V. PURAN CHAND NAHATTA. 


to the last point Avhich the learned Coun¬ 
sel raised there is no ground for the sug¬ 
gestion that the Court is forcing upon the 
defendant a doubtful title. I do^ not refer 
to the numerous cases which the learned 
Counsel for the defendant cited to ns. l)e- 
cause although many of them are instruc¬ 
tive for the purpose of elucidating the 
meaning of the various sections of the Re¬ 
gistration Act when applied to ditferent 
facts, I do not find that the point which 
arose for decision in this case has been 
raised or discussed in any of the cases cited. 

For these reasons the appeal is allowed 
The exceptions will be upheld and a de¬ 
claration will be made that the title is a 
good one. 

Tiie defendant must pay the plaintiffs’ 
costs of the proceedings before the learn¬ 
ed Judge and the Official Referee and of 
this appeal. 

Rankin, J.— I agree. 

1 he agieement for sale of the premises 
in the tou-n of Calcutta known as 13, ilars- 
den street, out of whicli the present suit 
arises was dated the 20th of February 19-^0 
By the terms of that agreement the pur¬ 
chase was subject to the approval of the 
vendors title by the purchaser's attornev 
After certain correspondence had taken 
place, a suit was instituted on the 30th 
of June 1;)20 and certain objections to 
the title were put forward in the written 
Btatenient as justifying the defendant’s 
refusal to complete At the trial, liowsver 
befoie Ml. Justice Page, these olijections’ 
vbich have no connection with any of the 
objections that are now taken, were thought 
to be of so little importance that Ihe 
suit was decreed by consent in terms which 
have already been referred to. A decree 
was made for specific performance subject 
0 an investigation of the plaintiff's title 
in Chambers; and there ean 

which involves at least a markefable t 

and not mere y a good holding tit e ' 
Before the learned Official Refe i 
conducted the enquire certain r.n- 
were taken on behalf of the defenfct a“q 
of these we are now concerned on“ wi;;! 

unfounded by the learned Judte Tha.®" 
be objection which arose ontnf ii. 
tion that the interest conveyed to atorf 
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gagee by one Rad ha Xatli Sircar by the 
deed of the 27th of March 188G is still 
outstanding and forms a cloud upon the 
plamtill s title. At ith reference to that, 
the facts appear from the documents be¬ 
foie U 3 which unfortunatelv do not include 
the plaint in Suit Ko. 342 of 1879 and 
they are as follows: It appears that by 
Indentin-e of Trust, dated the 29th of 
Apiil ib5J, one Hari Mohan Sircar Irans- 
feired to certain trustees diverse messuages 
and pieinises including the property now 
m euit, and that the Irusls were as fol¬ 
lows: Tt being the intent of these pre¬ 
sents and of the parties thereto that all 
and singular the said messuages thereby 
granted and conveyed should remain con¬ 
tinue and be deemed and considered a 
permanent endowment settlement and nro- 
Msion made and appointed to and for the 
maintenance and performance of the 5 e 6 a/i 

Sreedhorjee 

and for the performance of the said several 
lehgious ceremonies therein and lierein- 
befoie mentioned proviso that if any of 

aforesaid should 

ev^.5^ \i!p 1 and defraying all and 

f}ipn‘ • ^ ohaiges and expenses aforesaid 

^ rvi. such case tlie said trustees or the 

^ ti-^stee or 

anf] tbe time being should apply 

thp ‘^fsuch surplus in and towards 

con<; /f ?t fiipport of such of the 

of their fn ^Mohan Sircar and 

Hvin^ n *‘^spectively as should be 

shoufd .PP if it 

trustees trustee or 

son ()rcm° suffer and permit such 

to re<;ifllp Hari Mohan Sircar 

in sHPh respectively 

premises Amuses, messuages and 

“rnr the said 

proi ertv n should seem fit." This 

hands of the^ properties came to the 

Lffifortuna t 

of vpflrc -k ^ 1 . , ^ certain number 

changes’n/f there had been 

34->of ifi 7 Q 4 ! ^ ^ being Suit F-o. 

plaint certain purpose?. The 

cree of Mr ^T^”/.he <^ocuments but the de- 
decree nfti tee Cunningham and the 
Sv wbif Appeal show soflS- 

It was a sub b""® 

that certain ^ ^t'st of all to declare 

Avalid J >-eligious trusts were 

partition of a certain portion of the trust 
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property amongst the heirs or represen¬ 
tatives of the founder. It askedamongst 
other things for an account against one 
of the intermediate trustees Gopal Chunder 
Sircar, deceased, and it asked for adminis¬ 
tration of his estate. It asked also for a 
declaration as to the rights of the parties 

in the surplus income of the trust and also 
for partition of the family dwelling-house. 
Amongst other things which it asked for 
was the formulation of a scheme for carry¬ 
ing out the religious trusts. The only ob¬ 
servation that it is necessary to make here 
is that whether or not that was a suit for 
administration of the remaining estate of 

Hari Mohan tSircar (I think myself that 
it was not) it was a suit for the adminis¬ 
tration of the whole of that trust fund 
being held at that time under the trust 
which Hari Mohan Sircar had made. 
That being so, the Court held, first, that 
the religious trusts were perfectly good 
and went on afterwards to say not only 
that certain provision should be made for 
the residence of the idol in the 
dwelling-house but that provision should 
be made for partition thereof amongst the 
members of the family and to give diiec- 
tions as to the division into one-sixth shares 
of the surplus income of that trust. 

Before Radha Nath Sircar in 1885 execut¬ 
ed his mortgage the decree of the Court of 
Appeal had directed various costs to be 
borne out of the trust fund and it had 

remitted for farther direction the question 

astohow^ these co.sts should be provided 
for in certain particulars. Radha Nath 
Sircar, so far as the tru.st property was 
concerned, never had more than a claim to 
a share in the surplus income and^ lie had 
that claim entirely because Han Mohan 
Sircar had to that extent made him a 
beneficiary. When, therefore he S^ted 
the mortgage of the 27th of March 
was purporting to moidgage .something 
that came to him as a heneficiars of tfia 
trust and he had no other right in this 
property save as such beneficiary, 
upon it appeared very shortly 
that the litigation to establish the trust 
had been so costly that it cou^ld not be paid 
for, the cost of all parties being billeted 
upon the fund, without soiling some of 
the items of the trust property. That 
was done under an order of the Court. A 
conveyance was directed to be settled by 
the Registrar and the property was sold 
free from the trust which Haii Mohau 


Sircar had impressed upon it by his deed in 
his lifetime. In these circumstances it 
seems to me plain to demonstration that 
this mortgage of Radha Nath Sircar is no 
encumbrance whatsoever upon the propeity 
which the present plaititill's are now pur¬ 
porting to sell. 


It is true that in another case between 
the plaintiffs and somebody else this matter 
came before Mr. Justice Chaudhuri. It 
appears that there, as here, the contract 
which the plaintiffs had made was to show 
a title to the approval of the purchasers 
Solicitor. The purchaser s Solicitor made a 
requisition as to this mortgage and he got 
a rather feeble or evasive answer. In fact, 
the plaintiffs' Solicitor knew nothing about 
the mortgage and could not give any in¬ 
formation. Thereupon the purchaser’s 
Solicitor refused to appiove the title, and 
upon the matter coming before Mr. Justice 
Chaudhuri, Mr. Justice Chaudhuri said; 
“There is the mortgage, there is the requisi¬ 
tion; the Solicitor has said he does not 
anprove the title because of this, he is quite 
within his rights" That has no bearing 
whatsoever upon the position now before 

this Court. 

The question of the purchaser s attorney s 
approval has gone out of this case b} the 
order of Mr. Justice Page. We have the 
facts 1 efore us and on those facts it is, 

I think, plain that the matter of this mort¬ 
gage has nothing whatsoever to do with the 

title. 

The next question which has been rais¬ 
ed by way of objection to the title is also 
a matter' that was in no way referred to 
' in the written statement or in previous 
nc^^otiations, and that is, that the convey- 
nnop bv the trustees and other parties to 
the suit cf 187a to the plaintiff’s father 
Shoshee Bhiisban Mukerjee in 1890 is bad 
for want of registration. It has been re¬ 
gistered in fact, but it is said that the re¬ 
gistration is a nullity and the document 
cannot be admitted in evidence. The 
basis of that contention is that if one looks 
to the Registration Act one finds the word 
“executant." The contention is that in the 
case of asignature, as it is called, 
such as we have here, executant means the 
accent whose actual pen signs the name of 
the party and does not moan the party for 
and on behalf of whom the name is put. 
It is said that although, as has happened in 
the present case, an admission was made 
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V an agent of tlie party himself the ^vhole 
process was ultra vires because the execut¬ 
ant is the only person who can admit or 
deny, i. e., the person whose pen actually 

^vrote. 

This contention has to m}’’ mind nothing 
to support it in the Act and it encounters 
serious objections upon the face of the Act 
itself. I doubt whether it would have been 
seriously entertained, had it not been that 

in the course of diverse cases in connection 
with the Registration Act, observations have 
been made which may be considered as 
intending what the defendant’s Counsel 
urges^upon this appeal. 


I take the Act first: In my opinion, the 
Act deals with parties and executants of 
documents on an ordinary common sense 
footing without contemplating or making 
particular provision for the case of a man 
whose name by his authority is written 
by some one else. The ordinary meanino- 
of the word “executant” is fairly clear It 
was said by the learned Official Referee 
that It meant signing. In my opinion the 
present (question cannot be solved by 
stressing any such attempted definition. 
J he ordinary meaning of executing a docu¬ 
ment is signing a document as a consentin^^ 
party thereto. ^ 


A man may sign a document as a witne 
no one would call him a person exe( 
ing a document. To treat the fact 
signature as a physical fact, apart fi 
the circumstance that the signature 
intended as an e.vpression of aslent to 
document, is, in my judgment, to go 
of one s way to' be wrong, when deal 
inth an Act that makes no particular 
vision for the exact case we are now d 
ing witlu If one looks at the provisi 
of the Registration Act, important for 
purpose, one finds this: As regards , 
sentation, any one interested can hav 
document presented. When you come 
the state after presentation you find 

theie IS to be an enquiry before thp p 

ter ing Officer. No docuLnt Lu he 

gistered before a Sub-Retrictro,! i 
persons executing such document^ 
representatives, assigns or agents “an 

before the Registerintr nm ■ 

certain time. Tim Regfs,erW,/‘tti: 
thereupon enquire whether or^noT ® 
document was executed hv i-h/ ® 
whom it purports lo hai J h 

him..?, r, i: 


persons appearing before him and alleg¬ 
ing that they have executed the document, 
and 80 on. If all the persons executing 
the document appear before the Regis¬ 
tering Officer or if he be satisfied that they 
are the persons they represent themselves 
to be, and if they all admit the execution 
of the document, then the document is to 
be registered. On the other hand, if any 
person by whom a document purports to 
be executed denies its execution or if any 
such person appears to be a minor, an 
idiot or a lunatic, the Registering Officer 
shall refuse to register the document as to 
the person so denying, appearing or dead. 
In my judgment, applying the language of 
the Statute to the particular type of 
case before us, the correct view is that tlie 
man whose name has been put to the docu¬ 
ment as evidencing his assent thereto, is 
the executant for the purpose of the sec¬ 
tion I have quoted from. That seems to 
me to follow very plainly from s. 35. 
As I have pointed out in the course of the 
argument, it is quite possible for a minor 
to be an agent, but it is not possible under 
the Indian law for a minor to make a valid 


i,, aiju, 11 tsetfinsio me mat a person 
by whom a document purports to be execut¬ 
ed cannot mean an agent, who may or may 
not^ be a minor. Moreover, “ to refuse to 
legister a document,” “ as to the person so 
denying, appearing or dead,” to my mind, 
points in the same direction. To register 
a document as to a mere agent is an idle 
conception : it must be with reference to a 

has intended to be a party to 

merely to an agent. 
Whether or not there is in this Act scope for 
saying that either the agent or the principal 

s. 35, of one thing I am clear 
ana that is that in case of ba/caZam signature 
such as we hpe here, a person whose name 
IS put with his authoriiy in evidence of his 

assent to a document is “ executant" within 
the meaning of s. 35 . 

consider that this matter becomes even 
p ainer if j’ou look to the later stages of 
e Act and if you consider what will 
happen supposing that a Sub-Registrar re- 
fusesto register and that an enquiry has 

;? Registrar himself, or 

ine matter comes exactly on the same foot- 

suit before the Court, If one 
laf considers the rulings under the 

^ Act one will find, it 

tho 1 *^’ • ^ there are difficulties as to where 

® Un§ IS to he drawn as to the scope 
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of the Registration Act enquiry. But it 
seems to me impossible to suppose that 
admission or denial in the Aot means any¬ 
thing except admission or denial on behalf 
of the party who is the principal to the 
document. 

With reference to the case of Muhammad 
Ewaz V. Birj Lai (2), certain words were 
very much pressed before us and 1 notice 
that they appear in the judgment of the 
learned Judge. The words are: “There 
the persons described are the persons 
executing the document, not these who on 
the face of the deed are parties to it, or by 
whom it purports to have been executed, 
but those who have actuallj^ executed it." 
The learned Judge has applied these words 
in the way in which we have been invited 
to apply them, namely, to the case of a 
signature per procurationem ; and as mean¬ 
ing that not the man whose name is put on 
the deed as a consenting party—but the 
man who holds the pen, is the person 
upon whose appearance, whose admission, 
whose denial the Registration Act lays so 
much stress. The learned Counsel for the 
appellants has pointed out to us, and I 
entirely agree with him, that those words 
in the judgment quoted, taken in their 
context turn out to have a diiferent meaning 
altogether. A, B and C in that case were 
parties to the document on the face of the 
deed. The deed purported to contain the 
signature of all of them. For the purposes 
of the case it was proved that two had exe¬ 
cuted it. There was no proof that the third 
had executed it and there was no contention 
that it could be made available against her. 
The question was whether the document, 
was void against every body or whether 
it could be regarded as duly registered as 
against A and B ; and the distinctions 
their Lordships were making in the passage 
cited had nothing to do with the parti¬ 
cular circumstance that C in that case 
had had her name put to the document 
by the hand of either A or B. The point 
was, can you or can you not read certain 
words in s. 35, so that the section can be 
treated distributively ? For that reason 
their Lordships were making the observa¬ 
tion. 

Again a case has been referred to [Bissen^ 
doyal y. Ferdinand 5c/iZaep/er (3)], but the 

(2) 4 I. A. 166; 1 A. 465; 3 Sar. P. C. J. 735; 3 Suth. 
P. 0. J. 438; 1 Ind. Dec. (n. 6 .) 320 (P. C.). 

(3) 22 W. R, 68, 
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whole basis of the decision of Sir Richard 
Couch would seem to be utterly inapplic¬ 
able to such a case as the present. A 
certain person was in partnership with an¬ 
other. He signed the name of the firm ; 
and Sir Richard Couch proceeded upon this 
to say that the signature of this partner s 
name was not to be taken as bakalam signa¬ 
ture of his partner, that the partner execut¬ 
ing it was the only party to the agreement, 
that he disclosed on the face of the agree¬ 
ment that he was the agent of the partner¬ 
ship which consisted of himself and the 
other. That being so, there can be no 
doubt that the only executant was the 
person who had signed. 

Certain other cases have given rise to a 
certain amount of contention on the same 
lines. Those cases are somewhat special, 
because they are cases where a guardian has 
purported to bind his ward or his ward’s 
propertJ^ The case of Kesho Deo v. Hari 
Das (4) is a perfectly simple case whereon 
no construction of the signature was the 
ward a party to the instrument. It was an 
instrument executed by a guardian, stating 
in the document that he intended not 
merely to aifect his own property but 
also to aifect the property of which he 
was a trustee. There an observation was 
made, simply to this effect, that when an 
admission of execution is made by a man 
who executes a document as a trustee it is 
not necessary that his cestza que trust should 
also executed the document. 

An exactly similar case is the older case 
of In the matter of Ram Chitnder Biswas 
(5). The basis of the decision was that the 
document there did not purport to be exe¬ 
cuted by the minor, that no person was 
required to appear before the Registrar as 
his representative, that the deed purported 
to have been executed by three persons all 
of whom appeared before the Registrar. 
“A man may execute a deed and state 
in it that he is selling his portion of the 
property as well as the portion of another 
individual to whom he stands in a fidu¬ 
ciary relation, but only sign his name.” 
The Registrar has no business to enquire 
what actually passes by that document or 
whether the interest of a third person is or 
is not affected by it. 

A very similar case is found in Raj 

f4) 21 A. 281; A. W. N- (1899) 59;, 9 Ind. D^c. (n. s.) 

(5) 16 W. E. 180. 
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Lakhi Ghose v. Dchendra Chundra Majam- c 

dar (6), where a guardian purported on a 

behalf of the ward's estate to sell certain 

property contrary to the terms of the order a 

which the District Judge had made. ^\n h 

attempt was made to set up this defect as d 

a reason why the instrument should not h 

be registered and the Court held that this o 

had nothing to do with the question. The I 

guardian as guardian was the only execut- t 

ant whether it affecteH a third ])arty or not. 1 

There is an interesting case [Kanhaijn j 

Lai V. Sardar Shujh (7)]. which arose where ( 

certain people had had their names put to i 

a document by a mukhtcac. The mukhtcar- t 

vama was produced and proved. Hut the 1 

principals objected to the act of the mukh- 1 

tear and said that the mukhtear/Kinia had t 

never been explained to them; the Court t 

held thali if there was a mul:htearnama and 1 

if the 7uu/v/itcar had purported to execute < 

the deed in terms thereof that was all that ’ 

was necessary to justify registration. J 

« 

None of these cases about guardian and 
ward has any bearing upon the question ' 
of bakalam signature. 

The whole point about infancy is that 
an infant has no capacity to contract. He 
may or may not be well able to sign his 
name. A guardian desiring to make a 
contract, whicii will bind the ward or 
ward’s estate, will indeed go out of Jus 
way to be wrong in form if he signs tiie 
ward’s name and treats himself as a mere 
pen. For these reasons, it aii[)ears to me 
that the contention which has been so 
ably and carefully advanced before us by 
Sir Benode Mitter is not sustainable I'u 
my judgment the attack upon the title, 
which has been made in the present case! 
if allowed for a moment, would upset re¬ 
gistered titles throughout the whole of 
India. It seems to me that the endeavour 
to read the dicta which have been cited to 
us into the Registration Act for the pur- 
pose of^ showing that an admission or 
denial is a matter which has not nothin- 

to do with the party really alTected. cannol 
bs sustained. 

The only other question in the present 
case IS whether this title is defective bv 
reason of the fact that the authority o'f 

document 

on behalf of Brojo Nath has been insuffi- 

^^(02.210. 86S;10,W.N. 441: 12 Ind. (., s.) • 
(7) 29 A. 284; A. W.N. (4907) 46; 4 A. L. J. 171. 
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ciently proved. In my judgment it id 
amply proved. The attorney of Brojo Nath 
who appeared before the Registrar to 
admit tlie execution of Brojo Nath Sircar 
to the document was authorized by a power, 
dated the 2nd May 1891. He appeared 
before the Registrar to carry out his duty 
on the 0th May 1891. The actual execution 
by Joy Krishna Bose was on the 8th Sep¬ 
tember 1891) and the power under which 
lie acted was of the 20th June 1890. The 
position is as follows: We know from the 
document that Brojo Nath was one of two 
persons ordered as trustees to convey cer¬ 
tain trust property by a conveyance to 
be settled by the Registrar. We know that 
he had no option in the matter and that 
the beneficiaries were ordered to join in 
the conveyance. We find after the deed 
had been executed he gave on the 2nd 
of May to Bepin Behary Banerjee a power, 
which he exercised on the 6th of May to 
admit this very execution. That power is 
available, the plaintitf Promotha Nath 
olTered to get a certified copy if it was 
wanted. No objection has been taken to 
it. The plaintiffs are the sons of the man 
who took under thac conveyance. That 
e \ ^11 e in j)osses5ion now nobody dis¬ 
putes. They have shown their possession, 
it is true, only for the last 3 or I years, 
but there is no sugge.slion anywheiethat 
Brojo Nath claimed on his own behalf or 
on behalf of the trust some interest as left 
to him inspite of the conveyance of Sep¬ 
tember 1890. The purchase-money was 
paid into Court. In this country the 
legal estate follows the beneficial interest 
and it is not necessary that an authority 
to sign should be in writing. Buch cases 
as In re Airey, Airey v. Stapleton (8) are not 
in point. That any one claiming as a bene¬ 
ficiary of Hari Mohan Sircar’s trust could 
now put forward any claim upon this pro¬ 
perty IS a baseless apprehension. 

^ that a good title has been shown 

and that this appeal succeeds. 


Appeal allowed. 

C:i. IGl; G3 L. J. Ch. 152; 76 h. T. 151; 
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BOMBAY HIGH COURT. 

First Civil Appeal No. l55 of 1923. 

November 25, 1924. 

Prtsent :—Sir Norman Macleod, IvT., 


Mr. G. *V. Thakor (witli him Mr. H. V. 
Divatia), for Respondent No. 8. 

Mr. A. G. Desai (with him Mr. N. P. 
Dcsai), for Respondent No. 18. 


Chief Justice, and Mr. Justice Crump. 
SECRETARY of STATE for INDIA 
—Plaintiff—Appeluvnt 

versus 

MANILA.L HARIVALLAVDAS BHAGAT 
—Defendant—Respondent. 

Bombay District Municipal Act {III of 1901), ssA2, 
54, 58 - 'Rules framed by Local tforerument under 

8 55 , r. 5 —A/mppticatiou o/ .Vunicipa//unas. mean¬ 
ing of—“Primary" education, meaning of—Primary 
schools maintained by Municipality—Refusal to allow 
inspection by Government Inspector- Money spent on 
schools, whether misapplied. , . , , 

The word ‘‘misaiiplication" in s. 42 of the Bombay 
District Municipal Act means application to a purpose 
which the Act neither permits nor reciuires. Ihe 
functions of a Municipality are either obligatorvor 
discretionary, and Municipal funds must be expended 
on those functions and on no others. The obligatory 
functions are those which tlie Act requires, the discre¬ 
tionary functions are those which tlie Act permits. 

[p. 45, col.l.] • t 

To establish and maintain primary schools is one oi 

the obligatory functions of a Municipality which has 
been laid doim by s. 54 of the Bombay District 
Municipal Act. Therefore, money spent on the 
establishment and maintenance of primary schools is 
money applied to a purpose which the Act requires 
and cannot, therefore, he Healed as having been mis¬ 
applied within the meaning of s. 42 of the Act. [p- 

col. 2.1 , • • •. r f 

“Primary" education means education m its iirsi 

stages and nothing more. The expression does not in 
itself connote anything in the way of Government 
support or Government control, [ibid.] 

Rule 3 of the rules framed by the Local Govern¬ 
ment under the provisions of s. 58 of the Bombay 
District Municipal Act merely prescribes the ordinal' 
method whereby Government are enabled to satisfy 
themselves that a Municipality is doing its duty. In 

other words, the rule is a rule of procedure, audits 
infringement cannot in any way affect the character of 
the schools maiulaiiied by a Municipality, [p. 41, 

A 


Wh^re primary schools are cstahli.shed and main¬ 
tained by a Municipality, money sp-'iit by the Miiiiici- 
pality o:i such schools is spent on a funHion 'yhich 
has been made obligatory upon the Mumcipaluy by 
8 . 54 of tho Bombay District Municipal Act. and the 
mere fact that the Municipality l ifusus to have its 
schools iuspseted in accordance with r. .5 of the rules 
framed by the Local Govcrnniint under s. aS of the 
Act will not make the schools any other than pnniari 
schools and the money sp^nt on them would not 
regarded as having been mis.appl»-;<i within tlu mean¬ 
ing of B. 42 of the Act. [p. 45, col. 2.J 

First appeal from the decision of the Dis¬ 
trict Judge, Ahmedabad, in Suit No. 31 of 

1922 

Mr. Kangx (with him Mr. S. S. Patkar), for 

Mr. Jinnah (with him Mr. H. V. DivaUa) 
for Respondents Nos. 1, 5 to 7 13 to 15 and 

18. 


JUDGMENT. 

Macleod, C. J.— This suit was filed by 
the plaintiff-appellant in the District Court 
of Ahmedabad to recover from eighteen 
persons who wore members of the Alimed- 
abad .Municipality from March ], 1^21, to 
December 17, 1921, and from a nineteenth 
person who was a member from October 13, 
1921, only, the sum of Rs. 1,68,600 being 
the amount of expenditure incurred by the 
Municipality on the maintenance of the 
primary schools during the suit period, on 
the allegation that it was mi.sapplied, as the 
schools were maintained during that period 
contrary to the provisions of .he Bombay 
District Municipal Act, III of 1901, and 
the rules framed thereunder. The claim 
was afterwards decreased by amendment 
to Rs. 1,37,709-5-8, to be recovered against 
all the defendants jointly and severally, 
except ]Mefendant No. 16 against whom 
the claim was limited to Rs. 80,825-3-8. 
Defendants Nos. 2, 3, 4. 9 and 12 put in a 
joint written statement, tlie other defend¬ 
ants filed separate written statements. 

Tlie Judge dismissed the suit with costs 
allowing only one set of costs amongst/ all 
the defendants as they had substantially one 
defence to make. 

Twenty-one issues were raised, but issue 
No. 12 was the main issue in the case, and 
the only one which has been argued before 
us in appeal. 

“Have the Municipality spent any money 
beyond that sanctioned by the budget? 

“if not, is there any misapplication of the 
Municipal fund 

The facts stated in the plaint may be 
taken as admitted by the defendants in 
their pleadings. 

Tlie following are the pertinent sections 
of the Act:— 

“Section 42. Every Oouncillor shall be 
personally liable for the misapplication of 
any fund to which he shall have been a 
party,or which shall have happened through, 
or been facilitated by, gross neglect of his 
duty as a Oouncillor, and may be sued for 
recovery of the moneys so misapplied as if 
such moneys had been the property of 
Government.” 

“Section 54. It shall be the duty of every 
Municipality to make reasonable provision. 
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(1) for the following matters within the 
Municipal District under their authority, 
namely :— 

(p) establishing and maintaining primary 
schools 

“Section 53. The management, control 
and a{lministration of every public institu¬ 
tion exclusively maintained out of Muni¬ 
cipal property and funds shall vest in the 
Municipality by which it is maintained: 

Provided that the extent of the independ¬ 
ent authority of any Municipality in res¬ 
pect of public education, and their relations 
with the Government Educational Depart¬ 
ment shall from time to time be prescribed 
by the Governor-in-Council.“ 

Of the rules framed by Government un¬ 
der the provisions of s. 58 the only rule 
which the appellants have relied upon 
before us as having been infringed by the 
respondent is r. 3 which directs that 
Municipal schools shall, subject to the pro¬ 
viso in r. 2 {which in this case it is un¬ 
necessary to consider), be provided for all 
castes or classes of the community and shall 
be open to inspection and examination at 
all times by the Government Inspecting 
Staff. The Municipality shall in each case 
make suitable arrangements in communica¬ 
tion with the Inspector for the annual ex¬ 
amination required by the Educational De¬ 
partment. 

Section 52 was also relied upon by the 
appellant, but that section was framed in 
order to impose the obligation on Munici¬ 
palities to apply all their properties and 
funds subject to the provisions of the Act 
and for the purposes of the Act within the 
limits of the Municipal District, and is of 
no assistance towards deciding whether the 
monies in the suit were misapplied. 

Generally speaking it may be admitted 
that a Municipality would be bound to 
apply its properties and funds subject to 
the provisions of the Act. 

Owing to the action taken by the Muni¬ 
cipality of which the defendants were 

members, the Educational Department n ere 

in effect prevented from examining the 
primary schools established and maintain¬ 
ed by the Municipality during the suit 
period. The appellant contended that be¬ 
cause the examination could not be made 
the shools ceased to be primary schools and 
so the Municipal funds expended on them 
bad been misapplied. 

The word ‘misapplication’ in e. 42 must 


be given its ordinary dictionary meaning. 
It means the wrong application of funds, 
the use of funds for purposes outside the 
scope of the Act. 

The appellant then would have to prove 

that the schools on which the money claim¬ 
ed as having been misapplied were not 
primary schools as contemplated by the Act. 

It is not necessary to consider the exact 
definition of a primary school, because it has 
not been contended by the appellant that 
the instruction given to the children attend¬ 
ing them was other than that prescribed 
by the Educational Department for primary 
schools. 

Most of the arguments adressed to the 
lower Court were either unnecessary or 
irrelevant and were rightly discarded by 
the Advocate-General who relied on the 
following syllogism. 

A primary school to which Municipal 
funds can be applied is a school established 
and maintained according to the Act and 
the rules framed under the Act. 

A school established and maintained by 
a Municipality which cannot be inspected 
by the Educational Department owing to 
the action of the Municipality in closing 
the doors to the Inspector is not such a 
primary school. 

The money, therefore, which has been 
spent on such a school has been misapplied. 

The fallacy in the argument is this, that 
because the Inspector is not allowed to see 
what is going on inside the walls of a 
school it does not follow that the school is 
not a primary school maintained in accord¬ 
ance with the Act. It would have 
to be proved that the school was being 
used for purposes other than that of 
primary education. That would have to 
be proved like any other fact. The ordinary 
method would be by the annual inspection 
and report by the Educational Department, 
If that became impossible from one cause 
or another, some other kind of proof would 
have to be led. Rule 3 merely prescribes 
the ordinary method whereby Government 
are enabled to satisfj^ themselves that the 
Municipality are doing their duly. lu 
other words, it is a rule of procedure, and its 
infringement could iu no way affect the 

character of the schools referred to in the 
plaint. 

The appellant accordingly^ has faild to 
prove that Municipal funds have been juie* 

applied by the respondents, 
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We are much indebted to the District 

Judge for his painstaking judgment but 
with due respect it was hardly necessary to 
set out at length the history of primary 
education in the Presidency. 

In my opinion the appeal should be dis¬ 
missed with costs. 


of the obligatory functions of the Jlunici- 

pality. Section 54 runs as follows 

“54. It shall be the duty of every ^Muni¬ 
cipality to make reasonable provision, (1) 
for the following matters within the Muni¬ 
cipal District under their authority, name¬ 
ly •••• ... 


fK 1 1 oKInfr nnf? ppifl 1 flt.nimil 


Crump, J.— There is no dispute about 
the facts of this appeal and, so far as they 
are necessary, they are shortly as follows: 

The defendants were in 1921 Councillors 
of the Ahmedabad Municipality. In Feb¬ 
ruary 1921, by certain Kesolutions the 
Municipality decided that no further educa¬ 
tional grant should be received from Govern¬ 
ment and that the annual examination 
and inspection of Municipal schools should 
no longer be conducted by the Deputy 
Educational Inspector or his assistants. In 
pursuance of this decision the Educational 
Department was ^evented froin holding 
the annual examination and inspection 
from March 1, 1921, to December 17, 1921. 

The only question which has been argued 
before us is whether the defendants can be 
held to have misapplied the monies ex¬ 
pended on the Municipal schools during 
this period. The plaintiff relies upon s. 42 
of the Bombay District Municipal Act III 
of 1901). By that section “every Council¬ 
lor shall be personally liable for the misap¬ 
plication of any fund to which he shall have 

been a party." . 

What is meant by “misapplication in 
this section? The word has no technical 
meaning and is no doubt used in its popular 
sense. To ‘misapply’ means to apply to a 
wrong purpose, that is, to a purpose which 
is not that which the circumstances indicate 
as correct, or a purpose which is for any 
reason forbidden. Used in the Statute 
under consideration it .is pro^^rbly an exhaus¬ 
tive definition to say that “To miflapply 
is to apply to a purpose which the Act 
neither permits nor requires. The func¬ 
tions of a Municipality are either obligatory 
or discretional, and the Municipal funds 
must be expended on those functions and 
no others. The obligatory functions are 
those which the Act requires, the discretion¬ 
al functions are those which the Act 
permits. Whether the definition of mis¬ 
application which I have suggested is 
exhaustive or not it is at least sufficient foi 
the disposal of this appeal. 

To provide for primary education is one 


schools.” 

To establish and maintain primary schooD 
is thus one of the obligatory functions of 
a Municipality. Money so expended is 
money applied to a purpose which the Act 
requires, and is not, therefore, misapplied. 

Are then the schools which this Munici¬ 
pality maintained "primary schools"? The 
words are nowhere defined in the Act. A 
‘primary’ school is a school where ‘primary 
education is imparted. I am not aware that 
the word‘primary’ has acquired any special 
meaning. “Primary’’ education means edu¬ 
cation in its first stages and nothing more. 
This much at least is clear that the words 
do not in themselves connote anything in 
the way of Government support or Govern¬ 
ment control. 

The evidence in this case shows—indeed 
the point is not contested that the edu¬ 
cation imparted in the schools in question 
was ‘primary education' in the sense which 
I have indicated. It follows, therefore, that 
np to the point which we have reached, 
the expenditure was expenditure on primary 
schools, and, therefore, there was no mis¬ 
application. 

But it is sought to extend the meaning 
of the words ‘primary schools.’ I do not 
say that the argument was put that way, 
but reduced to its simplest terms that is 
its meaning. In order to understand the 
point sought to be made it is necessary to 
turn to other portions of the Act. I pass 
over s. 52 of the Act which appears to me 
to have no bearing on the question at issue. 

Section 58 runs as follows :— 

"58. The management, control arid ad¬ 
ministration of every public institution ex¬ 
clusively maintained out of Municipal pro¬ 
perty and funds shall vest in the Municipali¬ 
ty by which it is maintained; 

Provided that the extent of the independ¬ 
ent authority of any Municipality in respect 
of public education, and their relations 
with the Government Educational Depart¬ 
ment shall from time to time be prescrib¬ 
ed by the Governor-in-Council.” 
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The section means as thisbetween Govern¬ 
ment and the ]\tunicipality : “You (the 
Alunicipality) have the management, ad¬ 
ministration and control of public institu¬ 
tions maintained out of your funds except 
schools. As to schools we (the Government) 
retain power to prescribe tlie extent of 
your independent anthority and your re¬ 
lations with the Government Educational 
Department.” 

In exercise of this power Government 
have published certain rules. The contro¬ 
versy turns mainly round r 3 which runs 
as follows:— 

“3. Municipal schools shall...be open for 
inspection and examination by the Govern¬ 
ment Inspecting Staff. The M^inicipality 
shall in each case make suitable arrange¬ 
ments in communication with the Inspec¬ 
tor for the annual examination required 
by the Educational Department.” 

It is not, in my opinion, necessary to con¬ 
sider theetfectof the other rules or the breach 


thereof, if any. Tlie Municipality in this 
case declined to comply with r. 3. 

I have said that it is sougiit to extend 
the meaning of the words ‘primary schools’ 
and the argument can now be stated. It 
is as follows; "Primary schools for the 
purposes of the Act must be taken to 
mean primary schools maintained in 
accordance with the rules framed by Govern¬ 
ment. These schools were not so main¬ 
tained. Therefore, they are not primary 
schools, and the money speni on them has 
been misapplied” The argument so stated 
is not devoid of plausibility, but there is a 
fallacy in it. I cannot accede to the pro¬ 
position that where the Legislature speaks 
of ‘primary schools’ it must be held to 


mean "primary schools maintained in a< 
cordance with such rules as Governmer 
may from time to time frame, and no oth< 
primary schools.” ^ The Act says the Munic 
pality shall maintain primary school 
Government by rules says "you sha 
maintain those primary schools in sue 
and such a manner.” It is not, in ir 
opinion, possible to say: “The Municipal 
ty have^ not maintained their primai 
schools in the manner enjoined by Goveri 
ment: therefore, they have not maintaine 
primary schools.’’ Unless it can be sa 
that these schools are not ‘primary school 
there can be no case of misapplication 
•would invite attention here to issue No 
framed by the lower Court at the instant 
pf plamtifi. It runs thus 


"10. Whether r. 3 of the rules relating 
to in.«pection was obligatory and if so 
whether objection to the inspection of 
schools would convert expenditure towards 
the maintenance of primary schools into a 
misapplication of the Municipal fun‘1s.” 

That issue contains within itself the same 
argument in another form. “The schools 
no doubt were primary schools as required 
by tlie Act, but when Municipality refused 
inspection (he sclioolsceased to be primary 
schools.” It is not permissible to read into 
the Act words which it does not contain 
and that plain proposition is decisive of 
thi.s appeal. 

It follows that no misapplication has 
been proved and that the suit fails. 

I may add that, in my o)-)inion. no useful 
purpose would be served by a consideration 
of tlie position of tlie Miiriicdpal (‘ounoillors 
as trustees unrler s. 50 of 'he Act. We are 
not concerned witli any property of the 
description specified in that section. If 
the Councillors are regarded as trustees for 

all purposes of the Act the considerations 
which I have already sot out apply equally 
to their conduct in that capacity. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 

SIGNER’S COURT. 

LIVIL Keference No. 214-B op 1924 
February 14, 1925. 

Present :^Ur Baker T r 

VISHWANATH-P.ai.„7;--a°puc.kt 

V€T$HS 

Ground aside-Revision- 

Coin ^ aside ex pant decree-Power of 

re^ion^v parte decree is open to 

[p! iTcol. 2 3 ^15 of the C P. C. 

iimfri. f 8”: (1822) Pat. «i 
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C/n'u(aj»oui/ /XiMi V. Ratjhoonath Sahno, 22 0. i'Sl; 
11 Ind Deo. ix. s.) ('Al, Mahomeil IlamuliilUi v. 

ODij.f.ia Hihi.HhO. lAii; I 0. \V. X. O '*.’; l.’> Iml. D. 
(n. s) 105 and Krishna Chandra (itddarw Mahcslt 
Chamlra Solia, 0 C. \V. X. not followed. 

An ex parte decree onn only he set aside if the 
defendant satisfies the Court that he was mA duly 
served or that he was prevented hy some sutlieient 
cause from appearing, and a Ceurl has no i»ower to 
set aside an t.r parte decree apart from tlie provisions 
of 0. IX. r. Id cf the Code. [p. IS, col. Lj 

A defendant who has refused to accept a sumnu>ns 
cannot contend that he ha.-s int be.'n duly served. 

... 

(ludi Meehircni v. Marapparcd iiija ri \ arai/ana 

Reddi, 5d Ind. Cas. S17; Id M ‘H; dT M. 1>. .1. aiH); 20 
l\. L. T. d77; 10 L. W. GOG; (1020) Al. W. X. 10 (V. H.'. 
relied on. 

Application for revision of an order of 
the Sub-Judge, Yeotnial. dated the 18th 
of October 1924, in Miscellaneous Case No. 


64 of 1024. 

Mr. \V. B. }*endharkar, for the Applicant. 
Mr. Atmaram Bhacjicant, for the Non- 

Applicant. 

ORDER.—This is an ai.i'lication for 

revision of an order-passed lyv the Secoiul 

Class Subordinate Judge, Yeotmal, iu 
Miscellaneous Case No. (il of 1924, setting 
aside the cx parte decree in Civil Suit No. 


223 of 1923. 

The facts are that the applicant brougltt 
a suit against the non-applicant. Tlie noi> 
applicant did not appear and an ex pai/e 
decree was passed against him on 3id 
December 1923. On i2th July 192t the 
non-applicant applied to the lower Court 
for setting aside the e.r parfe decree on the 
ground that he was not served with the 
summons and he heard of the decree on 
20th June 1924. 

The lower Court took evidence and found 

that the non-applicant was served with Ihe 

summons which he refused to accept and 
that his allegations to the contrary were 
false, but as he would be put to great 
hardship if he were prevented from defend¬ 
ing the suit, it set aside the ex parte decree. 

The plaintift-applicant applies in revision 
on the ground that the loiver Court had 
no jurisdiction to make such an order. 

A preliminary objection is taken that 
no application in revision will lie under 
s. 115, C. P. 0 , as the case has not been 

decided and any irregularity can fmmi the 

subject of an appeal under s. 105, C. P. C. 
Reliance is placed on Nand Bam Bhopal 
Singh (1) in which it w’-as held that in¬ 
asmuch as an order under 0. IX, r. 
setting aside an ex parte decree can be 


(X) 16 Ind, Caa. 1} 31 A. 592; 10 A, L. J. 130. 


attn<‘kod iu ai>pool from the final d€cic(\ 
no ai'plicaliou will lie for levibion of tiioh 
an older. 

Ueft reneo is also made to Btii Roini v. 
Jr.aa DnHsiblt (2} in uliich it was held 
that the High Court has no power under 
s. 115, C. P. to call for thertcoidof 
anv case which is under trial of a v^ub- 
ordinate Court. 

It is to be observed tliat tlie Allahabad 
case cpioted al ove exiuessly dissents fnm 
the (’alenlla High Couit in Chintamony 
Dansi v. UaghotiUiilh Sahfo (3\ Mahowed 
llamiditlla v. Tidiuroiniasa Bihi (4) and 
Krishna Chandra Haidar v. Mohesh Chandra 
Saha [o\ where it was held that an order 
setting aside an c.r parte decree is not 
altnckalde in appeal from a final decree. 

4’lie Madias High Point in the Full 
liench case of Cadi Kceloioii v. }[arapia- 
reddiijari Narayana Reddi ((>), in wliich 
tlie facts are precisely similar to those 
of the jircsent case, accepted an applica¬ 
tion in revision against an order setting 
aside an (x parte decice and it dees not 
seem to have been contended that such 
an application would not lie. The point 
referred to the I'hill Bench was wlietlier 
a Court had i) 0 wer apart fi’oin the pro¬ 
visions of 0. IX, r. 13, to set aside an 
ex par-te decree jiassed by itself and it was 
held it had not. b'o also in Ajodhya 
Mahton v. Phul Kuer (7), the Patna Higli 
Court allowed an application in revision 
against an order refusing to set aside an 
e.T parte decree. 

Again in Mode Karain Singh v. Bikram 
Singh (8), it was held that where there is 
nothing in the judgment of the lower Court 
to indicate Uiat it considered at all the 
point of limitation in setting aside an 
ex pai'te decree, the High Court wdll inter¬ 
fere in revision. 

In M’oodrolfe and Amir Ali's C. P. 0., 
2nd Edition, page 773, it is stated that, 
though there is some authority to the 
contrary, the better and more recent 

(2) 57 Ind. Cas. 556; -14 B. 619; 22 Bom. L. R. 801. 

(,3) 22 C. 981; 11 Ind. Dec. (s. s.) 651. 

(4) 25 0. 155; 1 C. W. N. 652; 13 Ind. Dec. (n. s.) 
105. 

(5) 9 C. \V. X. 584. 

(6; 53 Ind. Cas. 847; 13 M. 01; 37 M. L. J. 599; 26 
M. L. T. 377; 10 L. W. COG; (1920; M. W. N. 19 
(F. B.). 

(7) 65 Ind. Cas. 341; 1 Pat. 277; (1922) Pat. 61; (1922) 
A. I. K. (Pat.) 479. 

(8) 84 Ind. Cas. 1028; (1924) A. I. R. (Pat) 36; 4 P, 
b.T, 545. 
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opinion is that an order setting aside an ex 
parte decree is not one affecting the deci¬ 
sion of the case under s. 99, and cannot 
be contested on appeal from the final 
decree. It is subject to attack under s. 115 
if the conditions of that section are ful¬ 
filled. Keference is made to the Calcutta 
decisions above quoted. 

The authorities are thus conllicting, but 
the balance of authority is in favour of 
admitting such applications for revision. 

On the merits the order is clearlywith- 
out jurisdiction as the ex parte decree can 
only be set aside if the defendant satis¬ 
fies the Court that he was not duly served 
or that he was prevented by some suffi¬ 
cient cause from appearing. This can 
have no application where, as here, it is 
found that the defendant refused the 
summons. In such a case, as held in 
Gadi Neelaveni v. Marappareddigari Nara~ 
yana Reddi (6j which overrules Sommayya 
V. Subbamma (9), the Court has no power 
apart from the provisions of 0. IX, r. 13, 
C. P. C., to set aside an ex parte decree 
passed by itself. The facts of Gadi Neela- 
veni V. Marappareddigari Narayana Reddi 
(6) are on all fours with the present case. 

Following that decision the order of the 
lower Court which is clearly without 
jurisdiction must be set aside and the ex 
parte decree restored. 

». application was moreover barred by 
limitation, as limitation began to run from 
the date of the summons. 

Costs on the non-applicant. Pleader’s 
fee Rs. 15, 


Z K 

(9) 26 M. 599. 


Order set aside. 


NAGPUR JUDICIAL COMMIS 
SIGNER’S COURT. 

Civil Revision No. 35 op 1924. 
December 20, 1924. 
Present;—Mr. Baker, J. C. 

MAROTI— J udgment-Debtor—Appuca 

versus 

NARAYAN and another—Decree-Hold 
r. . . ~Non-Applicants. 

—Ctrixjicaixon, apphcaiton for •-Limitation— 

be o»tair.e<i-Fra«<i , 


In the absence of any fraud, the mere omission on 
the part of the decree-holder to certify the fact of 
adjustment of the decree, notwithstanding his promise 
to do so. does not entitle the judgment-debtor to 
override the period of limitation piovidcd in Art. 174 
of Sell. I to the Limitation Act for an application 
under 0. XXI, r. 2 {2/ of the C. 1*. C., and to secure an 
investigation of the very same matter and an exten¬ 
sion of time by invoking the teiaUvS of s. -17 of the 
P. C. [p. -IS, col. 2; p. 49. col. 1.] 

Section IS of the Limitation Act has no application 
to such a case in the absence of an allegation that the 
right to apply for certifying an adjustment was con¬ 
cealed by the decree-holder from the judgment-debtor, 
[p. 49, col. 1.] 

Application for revision of an order of 
the Small Cause Court Judge, Nagpur, 
dated the 14th November 1923, in Execu¬ 
tion Case No. 286 of 1922. 


Mr. R. B. Gangii, for the Applicant. 

Mr. M. R. BobdCy for the Non-Applicants, 
ORDER.— This is an application for 
revision of an order of the Small Cause 
Court, Nagpur, rejecting in execution the 
plea of satisfaction as time-barred. 

The facts are that the non-applicants 
obtained an ex parte decree against the 
applicant and in execution attached certain 
cattle belonging to his nephew. The ap¬ 
plicant then executed a bond for the 
decretal amount to the decree-holders. This 
adjustment was not certified to the Court 
and the decree-holders again took out exe¬ 
cution. They admitted the execution of 
the bond but pleaded it was for cash 
consideration. The applicant’s plea of 
satisfaction under 0. XXI, r. 2. C. P. C., 
was dismissed as time-barred. 

_ The. applicant applies in revision and it 
IS argued that there is fraud on the part 
of the decree-holders and on the ruling in 
Hansa Godhaji v. Bhawa Jogaji (1), the 
question of the alleged adjustment should 
be enquired into. He further relies on s. 18 
of the Limitation Act. 

it is contended 

that the Bombay case is distinguishable as 
m It there was clear proof of fraud and 
in any case a contrary view has been 
taken by the Calcutta High Court in Mur 
Kunda Lai De v. Bansidhar Marnuaid (2), 
where on facts very similar to those of the 
present case it was held that the mere 
omission on the part of the decree-holder 
to certify the fact of adjustment of the 
ecree notwithstanding his promise to do 
so does not entitle the judgment-debtor 
to override the period of limitation pro- 

m 7 r 333; 18 Bom. L. R. 22. ^ 

7CInd. Cas. 311; 50 0.468; (1923) A. I. R. (C.) 
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vided in Art. 174 of the First Schedule of the 
Limitation Act, for an application under 
0. XXI, r. 2. cl. (2), and to secure an inves¬ 
tigation of the very same matter and an 
extension of time by invoking the terms 
of s. 47 of the 0. P. O. 

I do not find in the application any 
statement that the judgment-debtor was 
informed by the decree-holders that they 
would certify the adjustment and that 
thereby he was led not to do so. On the 
contrary it appears that he put his affairs 
into the hands of one Tukaram with the 
object of getting the c.r parte decree set 
aside, and Tukaram deceived him. 

In these circumstances there is no clear 
case of fraud and following the decision 
of the Calcutta High Court I hold that 
the application for adjustment is barred by 
limitation. There is no case under s. 18 
of the Limitation Act since it is not alleg¬ 
ed that his right to make an application 
was concealed from him. The application 
fails and is dismissed with costs. 

z. K. Application dismissed. 


CALCUTTA HIGH COURT. 

Original Civil Appeal No. 85 of 1924. 

June 20, 1924. 

PresentSir Lancelot Sanderson, Kt., 
Chief Justice, and Justice Sir Hugh 

WqIiy^qIpv TCt 

SRBELAL MANGTULAL— Defendant- 

Appellant 

versus 

J. F. MADAN— Plaintiff—Respondent. 

Civil Procedure Code (Act V" of 190S), Sch. II, 
paras, llf, 15 —Arbitration—EiTor on face of award, 
■what amounts to—Award, proceeding on false assump¬ 
tion of law, validity of—Award, form ofSale— 
Consideration, portion of, left in hands of vendee 
for payment to prior encumbrancer—Vendee, whether 
trustee. 

An error on the face of an award means that the 
Court can find in the award or a document actually 
incorporated thereto, as, for instance, a note appended 
by the arbitrator stating the r^sons for his judgment, 
some legal proposition which is the basis of the award 
and which is erroneous, [p. 51, col. 2.] 

Where a portion of the consideration for a sale of 
immoveable property is left in the hands of the vendee 
for payment to previous encumbrancers, the vendee 
is not a trustee or a gucwi-trustee in respect of the 
sum which, is so left in his hands, and an award 
which proceeds on the basis that the vendee is a 
trustee in respect of such sum is vitiated by reason of 
the fact that there is an error of law apparent on the 
{ace of the award, [p. 52, col. 1.] 

4 


49 

When a suit or a dispute is referred loan arbilni- 
tor, whether a lawyer or a layman, ho i.s <•< i-stitviled 
the sole and linal judge of all questious of law and 
fact. [p. 52, eol. 2-1 

The award of an arhitrator is intended to be 
final both in fact ami in law, and the Courts will not 
interfere except on ccrlain wcll-reeognized pnnoii)lc6 
and in certain well-<lclinc<l oircuinstanccs. T.ho awaid 
must, therefore, be coucheil in a form which would 
lead to finality aucl must not be put in a f">’'n which 
incites the parties to embark upon furliicr litigation. 

[ibid.] 

Appeal from an order of Mr. J ustice (/hose 

in 8uit No. 888 of 1923. 

Messrs. S. H. Das, Advocate-General, L. 
P. E. Pugh, 11. C. Majumdar, Langford 
James and B. K. Ghosh, for the Appellant. 

Messrs. S. N. Banerjee and K. P. Lhaitan, 
for the Respondent. 

JUDGMENT. 

Sanderson, C. J.— This is an appeal 
by the defendants Sreelal Mangtulal from 
the judgment of my learned brother Mr. 
Justice 0. C. Ghose, whereby he dismissed 
an application whidh was made b}’’ the 
learned Counsel Mr. N. N. Sircar on the 
23rd of February 1924. 

The facts which it is necessary, for me 
to state for the purpose of my judgment 
are as follows:—On the 16th of March 1921, 
one G. C. Bose borrowed from one Chatur- 
bhuj Dossa a sum of Rs. 20,000 and he 
executed a promissory-note and a memo¬ 
randum and deposited with Chatur- 
bhuj the title-deeds relating to a share in 
certain collieries. Subsequently Chatur- 
bhuj endorsed the promissory-note to J. F. 
Madan and handed over the title-deeds 
with the memorandum of deposit to J. F. 
Madan for valuable consideration. On the 
12th of September 1922, G. 0. Bose sold the 
said share in the collieries to the appel¬ 
lants. The conveyance purported to be 
free of encumbrances ; the purchase-money 
was Rs. 70,000 and part of the considera¬ 
tion money was provided for in the follow¬ 
ing manner:—“ Encumbrances on the col¬ 
lieries to be discharged by Sreelal Mangtu¬ 
lal ; (a) Due to Mr. J. F. Madan in respect 
of the equitable mortgage, dated the 16th 
March 1921, in favour of Chaturbhuj Dossa 
and assigned over to the said Mr. J. F. 
Madan on the 8th day of November 1921 
(principal and interest) Rs. 23,600.’’ On 
the 23rd of March 1923, a suit was institut¬ 
ed by J. F. Madan against the appellant 
defendants for recovery of Rs. 24,670 
which represented the sum of Rs. 20,000, 
which I have mentioned, and interest, 


SREELAL I^iAN'GTUI.Al. l\ J. V. MADAK. 



LC. 1M5] 


After the suit Avas instituted, namely, (n 
the 28th of June I'Jl'-'i, J. F. i'^lndan ditd 
and on the 18th of August 102;>, the plaint 
■\vas amended by adding J. F. iMadan, the 
plaintiff firm, and certain peisons uho were 
the executors and executrix of J. F. ^ladan 
as plaintilTs. Amongst other matters the 
plaint alleged a specific agreement about 
the 13th of Septemlier 19l'2, that the de¬ 
fendant would pay to the ])laintill' the 
amount due on the promissory-note with 
interest. In the written stutement of the 
defendant firm it was alleged among.st 
other things, that there wa.s no valid and 
binding mortgage created by the jmanis.soiy 
note and memorandum ; and it was furthrr 
alleged that the alleged assignment and mort¬ 
gage to Madan being in frandol'the credilor.s 
of Chaturbhuj who was adjudicated in¬ 
solvent on the 8th of May 11)22 was void 
and inoperative and the defendants sub¬ 
mitted that there was no vali<l and bind¬ 
ing mortgage in favour of the plaintiib 
The defendant firm then referred to cer¬ 
tain negotiations between the idaintifr and 
the defendant firm which it was alleged 
ultimately fell through when the defend¬ 
ants came to discover that there was no 
valid and binding mortgage or assignment 
in favour of the plaintilY and the defend¬ 
ants finally submitted that the plaintiff 
was not entitled to maintain llie suit 
against the defendants. On the 18th of 
January 1924, by consent of the parties, an 
order was made by my learned brother 
Mr. Justice Buckland that all matters in 
dispute in the suit including the costs 
not disposed of should be referred to the 
final arbitration of Mr. N. N. Sircar, 13ar- 
at-Law, who was to make liis award 
within the time specified in the order. The 
time was subsequently extended : and, on 

the 23rd of February, the learned arbitra¬ 
tor made his award by which he awarded 
to the plaintiffs the sum of Ks. 23,600 with 
interest at the rate of 6 per cent, from the 
12th of September 1922. until the date of 
actual realisation. 

The learned Advocate-General drew our 
attention during the course of the argument 

to the fact that in one passage the learned 

arbitrator had said that the plaintiffs as 
legal representatives of l^Iadan were entitl¬ 
ed to recover the sum of Rs. 23,600 and 
in another passage the learned arbitrator 
said that he decided that the plaintiff firm 
should get a decree for Rs. 23,600 There 
IS no substance in this point; which ap- 


pcui.- lo me an obvious slip on the part 
the learned arbitrator, and in each case 
he was no doubt referring to the same 


parly. 

The learned nrbiti’ator set out the issues 
and he dealt, in the first place, with the 
first six, one of which was “Was there 
any valid or binding mortgage in favour 
of the )>laintiffs ? " He answered all these 
six i.ssues in favour of the plaintiffs. The 
result of that was that he found that the 
plaintif/s had a valid and binding mort¬ 
gage on the collieries. The seventh issue 
was also decided in favour of the plaint¬ 
iffs. That issue was “ Was the transaction 
refei'red to in para. 2 of the plaint 
ill fraud of the creditors of Chaturbhuj 
Dossa ?" Then the learned arbitrator 
dealt with Issues Nos. 8, 9, 10 and 11. The 
material ones to which reference was made 
during the argument of this appeal were 
Issues Nos. 8 and 9. Issue No. 8 was 


“ Was there any agreement for assignment 
of mortgage right of the plaintiff ?” and 
Issue No. 9 was “ Was there any agree¬ 
ment that the defendant would pay the 
amount of the promissory-note witJi in- 
as laid down in para. 4 of the 
plaint.''" Those two issues refer to the 
alleged specific agreement on or about the 
bUh of iSeptember. The learned arbitrator 
came to the conclusion: “There are no 
merits in the ca.^e of the defendant firm, 
but technically there was no concluded 
agieement as has been alleged in the 
I>lnint." 

I lie learned arbitrator then proceeded as 
follows: “ Defendants purchased the rights 
of Gobinda Chandra Bose in the collieries 

dated the 12th September 
I J--. I he vendor purported to convey 
the properties free from all encumbrances 
for the sum of Rs. 70,000.” The convey¬ 
ance states: "In consideration of the said 
sum of rupees seventy thousand to the 
' by the purchaser, the receipt 

ulimeof the vendor does hereby as well 
as by the receipt hereunder written admit 
and acknowledge and of and from every 
part thereof hereby release and discharge 
the purchaser." Fie then referred to the 
consideration and the passage which I have 
lead u'hioh deals with the incumbrances 
on the collieries to be discharged by Sree- 
al Mangtulal. The learned arbitrator 
then stated as follows: “ Mangtulal’scase 
IS, as IS also clear from his statement to 
nie, that he has bought the properties 
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for Rs. 70,000, and he has got to pay 
Rs. 23,600, either to Mr. Madan or to 
Gobinda Bose (since adjudicated insolvent) 
and that neither Gobinda Bose nor the 
Official Assignee has demanded payment of 
this amount. I refer to the following ques¬ 
tions and answers. 

Q, Have you any real objection to 
pay Mr. Madan in preference to Gobinda 
Bose ? 

A. That is not so. I am prepared to pay 
if I have a proof of good title. 

Q. After the decree of Court if you have 
got to pay to Mr. Madan, you will have no 
grievance ? 

A. Yes, if asked to pay by Court, I have 
no objection to pay. 

If the answer of the defendant Mangtu- 
lal in which he said “I am prepared to 
pay if I have a proof of good title" refer¬ 
red to the question, as I assume it did, 
whether the plaintiff had a valid and bind¬ 
ing mortgage in his favour I should have 
thought that the learned arbitrator would 
not have had much difficulty in coming 
to a conclusion upon this matter inas¬ 
much as the learned arbitrator had al¬ 
ready decided that the title of the plaint¬ 
iff in respect of the mortgage was estab¬ 
lished. 

The matter, however, does not rest there, 
because the learned arbitrator after finding 
certain facts, which it is not necessary 
for me to read in detail (amongst them was 
a finding that the “ defendant firm had 
Rs. 23,600 earmarked in its hands having 
undertaken to pay off Mr. Madan") proceed¬ 
ed to state ; " Counsel for both sides have 
addressed the arbitrator on the question 
whether the defendant firm is liable by 
reason of the undertaking mentioned in 
para. 5 of the plaint.” That I assume was 
the undertaking referred to or implied in 
that part of the conveyance to the^defend- 
ants which dealt with the way in which 
the sum of Rs. 23,600 due to Mr. Madan 
was to be discharged. The learned arbi¬ 
trator then set out certain decisions to 
which reference had been made and he 
proceeded as follows;—" Upon the author¬ 
ities discussed and on facts found by me 
I hold that the position of the defendant 
firm is analogous to that of a trustee in 
respect of the earmarked Rs. 23,600 in its 
hands." 

The learned Counsel on behalf of the 
defendants argued that in that passage 


there was an error of law on the face of 
the award. 

The law upon tliis queslion has recently 
been reiterated by the Judicial Coniinil- 
tee of the Privy Council in the case of 
Champni'ij Bharti and Coicpann v. Jivraj 
Balloo Spinning and Wcavnaj ('ompanii, 
Limited {!), in whicli ca.se Lord Dunedin 
in delivering the judgment referred to the 
well-known case of t!odiikin>iim v. h'ern/c 
(2) and said as follows:—" Now the regret 
e.xpressed by Williams, J. in Hodykinson 
v. Fcrnic (2) has been repeated by more 
than one learned Judge, and it is certainly 
not to be desired that the exception should 
be in any way extended. An error in law 
on the face of tlie award means, in their 
Lordships’ view, that you can find in the 
award or a document actually incorporat¬ 
ed thereto, as for instance, a note append¬ 
ed by the arbitrator stating the reasons 
for his judgment, some legal proposition 
which is the basis of the award and which 
you can then say is erroneous.” The 
learned Lord then mentioned certain mat¬ 
ters which it did not mean, and stated 
that ” the award will stand unless, on the 
face of it, they (/. e.. to say the arbitrators) 
have tied themselves down to some special 
legal proposition which then, when ex¬ 
amined, appears to be unsound.” 

This Court has recently had an occasion 
to draw attention to the law on this point, 
in more cases than one, as for instance 
in the case of l \ M.Choudhury cG (.'o. v. 
Jihan Krishna Ghose cG Son (3), the deci¬ 
sion in which is to the same effect as the 
decision of the Judicial Committee to which 
I have referred. 

The learned Counsel for the respondents 
argued that the passage in the award 
Avhich I have read, was not the basis of 
the award, and that it was no more than 
an incidental opinion expressed by the 
learned arbitrator whereas, as I have said, 
the learned Counsel for the appellants 
argued that it was the basis of the award. 

(1) 7.3 Ind. Cas. 43G; (1923) A. I. K. (P. C.) 60; 47 

B. 578; 50 1. A. 324; 44 M. L. J. 700; 25 Bom. L. R. 
.588; (1923) M. W. N. 590; 38 C. L. J. 130; 28 C. W. 
N. 397; 3.3 M. L. T. 419; (192.3) A. 0. 480; 92 L J. P. 

C. 103; 129 L. T. 106; 39 T. L. K. 253; L. R. 4 A. 

/I) n 1 / 13 P \ 

(2M1857I '.3C.' B. (s.s.) 189; 27 L. J. C. P. 60- .3 
.lur. (N. s.) 818; 0 W. R. 181; 140 JO. R. 712; 111 R R 
Oil. 

(3) 69 Ind. Cas. 995; 49 C. 646; (1922) A. I. R. (C ) 
147. ' 
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The first question which this Court has 
to decide is whether the learned arbitrator 
did regard that as the basis of his award. 
The learned Counsel for the respondents’ 
argarnent is not without some force, but 
having regard to the way in which the 
award is framed, it is difficult to avoid the 
conclusion that the learned arbitrator did 
regard that as the basis of his award. 
The next question which arises is whether 
the decision of the learned arbitrator in 
this respect was erroneous in point of law. 
It is clear to my mind that the defendants 
were not trustees of auy fund held by 
the defendants for the benefit of the plaint¬ 
iff or his representatives. In fact, it ap¬ 
pear from the award that the learned 
arbitrator did not regard them as trustees; 
for, lie said that the position of the defend¬ 
ant firm was analogous to that of a 
trustee. I have had considerable difficulty 
in appreciating -what the learned arbitra¬ 
tor meant by saying that the position of 
the defendant firm was analogous to that 
of a trustee and that there was a sum of 
money " earmarked " in his hands. Con¬ 
sequently I am of opinion that, assuming 
^is was the basis, upon which the learned 
Counsel relied for his award it was errone¬ 
ous in law and that consequently this 
award cannot stand. The appellants have 
applied that this matter should be remitted 
to the learned arbitrator. In my judgment, 
that 13 the proper course. 

Therefore, the award will be remitted 
to the learned arbitrator in order that he 
may deal with the matter. Considerable 
time has elapsed already ; and we, there¬ 
fore, think that the award should be 
made on or before July 14th, 1924. It will 

u liiat the learned arbitrator 

should ha,ve a copy of the order of this 
Court and, therefore, we give direction 
t^t as soon as the judgment is signed, an 
office copy should be forthwith prepared 
which must be obtained by the appellants 
and served by the appellants upon the 
learned arbitrator on or before Friday next 

Before leaving this case I think it is 
necessary to add one or two words about 
the^xorm ol the award. 

Ihe formcf the award, in my experi¬ 
judgment of a Judge 

of ;. artitrator.'^ 

learned arbitrator has gone so far 
R» to include m his award part of the 


evidence ; he has referred to cases which 
weie cited, and he has commented on at 
least one of them. As pointed out in 
Ilodgkinsou v. Fernie (2j: When a suit 
or matters in difference are referred to an 
arbitrator, wliether a lawyer or a layman, 
he is constituted the sole and final Judge 
of all questions of law and fact. 

The award of the arbitrator is intended 
to be final both in fact and law, and the 
Courts will not interfere except on certain 
wf*ll-recognised principles and in certain 
well defined circumstences An award 
made in the form of the award now under 
consideration is calculated to have an effect 
which is the exact opposite of finality and 
one might almost say it is an invitation to 
the parties to embark upon further litiga¬ 
tion, as, indeed, the parties have done in 
this case. 

Instead of being final and conclusive, 
the result has been that the parties are 
still litigating upon the matters in dispute 
and they have been put to much unneces¬ 
sary expense. Further, there is no neces¬ 
sity that an award should be made in 
the form in which the award was made in 
this case; if there is any real difficulty in 
point of law as to which the opinion of 
the Court should be taken, provision is 
made in cl 11 of the Second Schedule of 
the L.P. C., for making the award in the 

toTHi of a special case with the leave of the 
Court. 

The result is that the appeal must be 
allowed and the matter remitted to the 
learned arbitrator in order that he may 
make the award within the time which I 
mdicated; and, we are of opinion 
that the costs of the proceedings before 
my learned brother Mr. Justice C. C. 

hose and the costs of this appeal must 
abide the event of the learned arbitrator’s 
award. By that I mean if the learned 
arbitrator s award is in favour of the plaint- 
p the defendants will pay the costs of 
those proceedings. On the other hand, if 
the award is m favour of the defendants 

pay the costs of the pro¬ 
ceedings in this appeal, and in the Court 
Oi lirst instance. 

J. —I agree. 

Appeal allowed. 


Z. K. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 151 of 1923. 

December 15, 1924. 

Present: —Mr. Wazir Hasan, A. J. C. 

GAYA PERSHAD— Defendant- 

Appellant 

versus 

ALAM SINGH and others—Plaintiffs 
and others—Defend.ants—Respondents. 

Landlord and tenant—Under-proprietary title, ac¬ 
quisition of—Construction of decree of Settlement Court 
—Adverse possession—Derivative title, whether can be 
converted into hostile title. 

A person who has no under-proprietary title and 
who has been paying rent in respect of the property 
in dispute to the landlord, cannot convert his 
derivative possession into a hostile one and thereby 
acquire a proprietary title bv prescription, [p. 53, col. 
2 -] 

Muhammad Mumtaz AH Khan v. Mohan Singh, ti 
Ind. Cas. 47G; 50 I. A. 202; (1923) A. I. U. (P.C.) 118; 21 
A. L. J. 757; 45 A. 419; 26 0. C. 231; 15 M. L. J. 623; 9 
0. & A. L. R. 901; 10 0. L. J. 383; 10 L. W. 283; 39 C. 
h. J. 295; 28 C. W. N. 810; 33 M. L. T. 321 (P. 0.) and 
Sultan Khan v. Hardwari, 85 Ind. Cns. 850; 1 0. W. 
N. 763; 10 0. & A. L. R. 1485; L. R. G A. (0.) 33. fol¬ 
lowed. 

On the application of the predecessors-in-title of the 
defendants for the allotment of a certain area of land 
to them for maintcnanc?, the Settlement Court passed 
a decree on the basis of a compromise in favour of the 
applicants for a certain area of land bearing a certain 
rental “for dawam" : 

Held, that the decree could not be construed to have 
conferred an under-proprietary tenure on the pre- 
decessors-in-title of the defendants and that entries to 
that effect made in the papers of the first and the sub¬ 
sequent Settlements as regards the nature of the 
tsnure would not operate to confer such title upon 
them. [p. 54, col. 1.] 

Appeal against a decree of the Sub¬ 
ordinate Judge, Hardoi, dated the 10th 
January 1923, confirming that of theMunsif, 
Shahabad, dated the 22nd February 1922. 

Mr. H. K, Ghosh, for the Appellant. 

Mr. Ishwari Prasad, for Respondents 
Nos. 1 to 8 and 10 to 13. 

JUDGMENT.— This is the defendant 
No. I’s appeal. On the 7th September 1918, 
Jurra Singh, Bahadur Singh, Sugar Singh 
and Narpat Singh, defendants Nos. 5 to 8, 
transferred by way of mortgage two pieces 
of land No.s. 814/2 and 614/1, a grove No. 024 
and two houses Nos. 18 and 53 situate in 
Mouza Maikpur, Pargana Pachlioha, in the 
District of Hardoi, in favour of Gaya Prasad, 
Kanta Prasad, Hori Lai and Daya Ram, 
defendants Nos. 1 to 4, in the suit out of 
which this appeal arises. The relief for 
which the plaintiffs prayed was a declara¬ 
tion that the deed of mortgage of the 7th 
September 1918, was absolutely invalid and 
ineffectual. The transferees pleaded that 


the property in suit was a part of the under- 
proprietary tenure of the transferors and 
that the plaintiffs were estopped from chal¬ 
lenging the alienation in question. On the 
first plea, the issue which has been tried 
in the Courts below was as to whether the 
transferors were under-proprietors or not 
of the property in suit. Tlie Courts below 
have decided this issue against the defend¬ 
ants and have granted the declaration 
asked for by the plaintiffs. The plea of 
estoppel is not taken in the memorandum 
of appeal to this Court. 

The question as to whether the property 
in suit held the character of an under- 
proprietavy tenure or not was presented in 
two forms for decision. First that the 
decree which the transferors or their pre- 
decessors-in-interest obtained from the 
Settlement Court on the 14th Febninry 
1869, (Ex. 6) in respect of the lands and the 
grove along with other lands conferred 
under-proprietary right on them and those 
properties, and (2) that in any event they 
have acquired that right by prescription. 

The second ground may he disposed of 
in a few words. The defendants have 
admittedly been paying rent for the pro¬ 
perty in suit to the plaintiff's and if tliey 
have no under-proprietary title to that pro¬ 
perty they cannot convert their derivative 
possession into a hostile one and thereby 
acquire title by prescription. Tiiis I take 
to be the effect of the recent decision of 
their Lordships of the Privy Council in the 
case of Muhamviad Mumtaz All Khan v. 
Mohan Singh (1). The same view of that 
decision was taken by my learned brother, 
Mr. Dalai, J. C., in SuUan Khan v. Hard- 
wari(2). The second ground, therefore, fails. 

On the construction of the decree of the 
Settlement Court dated the 14th February 
1869, after mature consideration I have come 
to llieconclusion that there is no valid reason 
for disagreeing with the interpretation 
which the Courts below have placed upon 
it. The decree was passed on the basis of 
a compromise aud is “for 25 bighasl^ hisxvas 
13 bisivansis lands rental Rs. 25 per year 
in favour of the plaintiffs for daxuam." The 
language of the decree is clearly not ex- 

(1.74 lad. Cas. 476; 50 I. A. 202; (1923) A. I. R. 
'■? C.) 118; 21 A. L J. 757; 45 A. 419: 26 0. C. 2.31; 1.5 
M L. J. 623; 9 0. & A. L. R. 901; 10 O. L. J. :)83; 19 
L. \V. 2R3; 39 C. L. J. 295; 28 C. W*. N. 840; ;}3 M. L. 
T (PC) 

■(2) 85 ind. Cas. 850; 1 O. W. N. 768; 10 0 & A L. 
R. 1485; h. R. G A. (0.) 33. 
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plirit. The Courts below have, therefore, 
for interpreting it rightly referred to the 
circumstances In which it was made. Those 
circumstances are revealed by Exs. 2, 

3, 4 and 5. Exhibits 2 and 5 are judg¬ 
ments which show that the subject-matter 
of the decree of the Settlement Court dated 
the Mth February 186!). was a part of the 
share in the village Maikpur which origin¬ 
ally belonged to one Atta Singh, who had 
died before the Settlement. On his death 
the share came into the possession of the 
predecessors-in-interest of the transferors 
defendants in the present case. Two suits 
were brought by the collaterals of Atta 
Singh against the last-mentioned persons 
It was proved that the present defendants’ 
predecessors were illegitimate sons of Atta 
Singh. The collaterals in both tlje suits 
obtained a decree as against those sons of 
Atta Singh. The .share was thus lost to 
them. One of those judgments was pro¬ 
nounced on the 12th November 18fiS (Ex. 

3) and the other on the I3th January 1869 

on the 24th Janu- 
ary 1869, Hemanchal and Kanchan Singh 
the legitimate sons of Atta Singh, institut¬ 
ed a suit for the recovery of the land com¬ 
prising an area of 25 bujbas 13 biswas 13 
bisumisis and asked that those lands be 
decreed to them by way of maintenance so 
that they might cultivate them and that 
they would pay rent thereof like tenants 
and would manage to support themselves 
by those means. The plaintiffs’ predeces- 
sors-in-mterest agreed to this with the 
result that the decree already mentioned 
was passed. In the circumstances there¬ 
fore, the decree of the 14th February 1869 
cannot be construed to liave conferred an 
under-proprietary tenure on the defendants’ 
predecessors. If that is the true fnttpre- 
tation of the decree, as I liold it is ^the 
entries made m the papers of the first and 
the subsequent Settlements as regards 

the nature of the tenure are of no eonse 
quence. ‘uase- 

In the wajib-ul-arz (Ex 10) in 
hhn<tTn (Vv Q\ j in the 

lEx nf ’‘hatauni 

i‘ati dti lith '' 

of the 14th February 1869 ': we"re‘sLtn Ts 

in^ proceedings relat¬ 

ing to the assessment of the Government 

revenue of the village in the yeal S 

these lands were treated as matah^i mif’ 

fact that they were so treated for tu' 

pose of assessing Govenlmem «vent ^an" 
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w have, therefore, not make them under-proprietary tenure if 
tly referred to the they were really not so. In Register No. 5 
it was made. Those prepared at last Settlement these lands 
\ 1 ^ ^ * 2, were again shown as matahti (Ex. a8). 

and 3 are judg- Now Register No. 5 would contain entries 
the subject-matter of heritable and non-transferable tenures as 
lement Fourt dated well. See s. 56 of Act XVII of 1879. The 
was a part of the entries of these lands, therefore, in that 
kpiir which origin- Register with the description of viatahti 
;ta Singh, who had does not make them under-proprietary 
:nt. On his death tenure. Finally we have the Khewai of 
! possession of the 1326 Fasli, that in 1919 A. D. (Ex. Al). 
of the transferors Here again these lands are described as 
it case. Iwo suits matahti. No separate and further comment 
collaterals of Atta is necessary as regards this entry. Reliance 
mentioned persons, was also placed on the fact that the defend- 
present defendants ants have been making subsequent transfers 
imate sons of Atta of^ portions of the 25 birjhas odd tenure, 
in both tlie suits V hen once the interpretation of the decree 
ainst those sons of of the vSettlement Court which is the foun- 
e was thus lost to tain-head of the plaintiffs’ title is determin- 
iclgments was pro- ed the fact that the defendants had been 
ovember 186b (Ex. acting contrary to the title conferred there- 
I3th Jamiary 1869 by cannot be given the effect of entering a 

I I title than the defendants originally 

md Kanchan Singh have had. 

The appeal, therefore, fails and is dis- 
y Of the land com- missed with costs 

ll dismissed. 


PRIVY COUNCIL. 

Appeal from the Lahore High Court. 

^ Aprils, 1925 . 

Present: Lord Shaw, Lord Blanesburgh, 
S^ John Edge and i\lr. Ameer Ali. 
DIWAN CHAND-KIRPA RAM 
AND COMPANY— Appellants 

versus 

WELD AND COMPANY— Respondents. 

I rxnc\pai and agait—Forward contracts—Purchase 
p?; ^ ^ instnictio7i8*of principal — 

ncipal, liability of—Liability of principal to 

of margin to be determined by 
p«crcfion, exercise of—Wrongful closing of 
hfi <^gent—Loss on one contract, whether can 

-off against profit on other contracts — Appeal— 
Oo7i«e^, whether can be withdrawn—Interest pendente 
me—piscretion of Court. 

general merchants, used to 
t)^®sale and purchase d 
. through the defendants, who were cotton 
n^rcbanls at Liverpool with a branch 
respect of each contract the 

honna ^ agreement whereby they 

as A to deposit a certain sum of money 

pftnfrrant defendants in respect of the 

contract and further agreed to maintain suSi deposit 
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ftnd to deposit siioh further sum of money ns the 
defendants may from time to time iv«[iiiro as further 
margin to meet any ililTerenee in priee. thoaimnmt of 
such further marj^dn tudnij in tlie absolute diseretiou 
of tlie defemlants. If siu-li further dfposit v/.as iv't 
made the defendants were authorized to close out all 
thecontrnets of tlie plaintilYs williout any noti-e to 
the plaintiffs and notwithslaiulinir any olii(‘otions or 
instructions from the plaintiffs to the eimtrary. t'n 
27th November defendants liad open on the 

plaintiffs' account two contracts in future one for 
the sale of one luindreil bales of o"Hon on ihc New 
York exchange and the other for the purchase of two 
hundred bales of cotton in l.iverpoc'l. (>n 27th 
November plaintiffs instructed def(‘nd;mls by wire to 
purchase four hundred hales of cotton, (hi receipt 
of defendants’reply, however, the jdainiilYs on iMjtii 
November countermanded tlioir wiiv of the 27th 
November and instructed the defemlants to wait to 
execute the order and to wire opinion. Notwithstand¬ 
ing the receipt .of these instruelioiis tin- dofoiidants 
made the purchase directed by the jdaintiffs wiiv' of 
the 27th and notified the plaintiffs i>f the fact. Th*^ 
plaintiff’s at once repudiated liability in resi'ccl of tin' 
contracts. Shortly afterwards defendants demanded 
from the plaintiffs a further maiiriii of live thousand 
rupees on the basis of the New York and Liverpoo.l 
contracts and also of the four hnmliod h.ales sub¬ 
sequently purchased. The plaintiffs n-fused to e-un- 
ply with this demand stating that tliey were not 
responsible for the last mentioned eontiaet .and that 
there was a sntlieieut margin for the previous con¬ 
tracts. The defendants thereupon closed out all tlie 
contracts of the plaintiffs. The plaintiffs brought this 
suit to recover a certain sum of money matle up of 
the balance ill favour of the plaiiitilr.s in the liamls of 
the defendants on the dale on which the contracts 
were closed out. and damages calculated on the basis •*( 
the difference between the contract pric(* and tl.(“ 
market price of the one hundred hales tt* he s»>ld on 
New York exchange which u'as allegerl by the plaint¬ 
iffs to have been wnmgl.v closed by the defendants 

and interest: , . i 

Held, (Ij that the defendants havin.g purehaseil the 
four hundred bales of cotton nolwilhstaiidiiig the 
uistructions of the plaintiffs to the contrary, the 
plaintiffs were not responsible for the purchase and 
that no margin could, therefore, he demanded by the 
defendants, in resjiect of that contract ; col. 

^ (2) that admittedly tlie sum in the hands of the de¬ 
fendants being sufficient margin in respect of the New 
York and Liverpool contracts, the defendants were not 
justitied in demanding furtlier cover from the idaint- 
iffs on the basis that the latter were liable m respect 
of the purchase of four lumdred bales of cottoa , 
[ibid.] . . . , 

(3) that although it was within the absolute dis¬ 
cretion of the defendants to demand any further 
margin the discretion was nonetheless to be exeiciseit 
with reference to the true position and witli even a 
greater sense of responsibility in that it was within 

limits final; [p. GO, col. 1.] . ,, 

(4) that there being no exercise ofdtscrelion at all 
by the defendants, the demand for furlh-w cover was 
not properly made and the subsequent closing liy llio 
defendants of the two open contacts on New lork 
and Liverpool could not bejustihed; [mia.J 

(5) that the New York and Liverpool contracts 
which were effected in different markets for different 
quantities of cotton with different delivery dates on 
caparate instructions and evidenced by separate 


mcmorand i wei i' m law for all purposes distinct one 
fn.m tlie otic r .'.mi tlinl tlic linliilities of the defend¬ 
ants to tho in r •sped of each were separate ; 

[ibid.' , . 

liial llm '•In-.i.i. "f file N\ w A oi k eonlrad having 

n-snif.-.l in l.o- !■< llif I'hinlilY.s liio latter were 
entill -.1 !■' P’-'V '■ M-• em'lint of llial loss from the 
<h-f.'n<lants ami tliai -h" 'l. b'U'ienls could noU-laim 
anvcredil in i-.'siii-i-i of nay l-ciidit wliieli might as 
llie result of the ih-f- iidant s v. ri-ni.dut act have accrued 
to the plaintilt; in c,.nmctioii witli t!ic Liverpool 
contract [ibid.] 

Interest i<ciid-ii!c 1:1’- is in tlic di.scretion of the trial 
C.aut and an .\ pp-H it'' t’oiu't will not interfere with 
the <-.\crci-c .>?llia! .ii.<er<'lion merely on the lutsisof 
eonjeelnre. | p. ('H. <''’1. 2.| 

It isouiv in sp eial ••iicnmstanee.s fliat a consent 
wliieh has hirnu'd ll.e b'lindation of the jndginent 
ajipealed from can l-e tr«-ated as open to withdrawal 
in ilie .\ppellate t’oiiit. Iji. .lO.coL 2.i 

.Messrs. A.M. Dunne and S. Hyam, for 
tlie Appellants. 

Messrs. A. T. Miller and Dickinson, for 
the Respondents. 

JUDGMENT. 

Lord Blanesburgh.—The appellants 
ii\ this case are general merchants carrying 
on business at Kasanli, and the -^^spondents 

are cotton brokers and merchants at Liver¬ 
pool with a branch ofhee at Bombay. 

The business transactions between the 
two firms, carried out by the respondents 
through their Bombay house, commenced 
in the month of September, 1915, and had 
the a]>pearanee, *at all events, of a succes¬ 
sion of coniracts for the purchase or sale of 
cotton for future deliver>^ made by the 
respondents on the instructions and for the 
account of the appellants. These^ pur¬ 
chases and sales on the appellants side 
look, it must be confessed, very like 
gambling transactions, not intended to be 
completed, and never, in fact, completed 
either by the taking or the making of 
of an.v cotton. Genuine contracts 
by the* respondents were apparently in no 
\yay necessary to secure for the appellants 
all’that thev desired from their enterprise, 
and it Avas'at one stage of the case strongly 
contended bv them—it was, indeed, so 
found by the Trial Judge—that a set of 
contracts under discussion in these pro¬ 
ceedings—the three contracts, that is to 
sav, which their Lordships will later on 
refer to as the disputed contracts—were 
not shown by the respondents to have 
been entered into with any reference at all 

to the appellants. 

It has, however, all through been the case 
of the respondents, and their Lordships 
for the purposes of their judgment freely ' 
accept it, that the transactions in cotton 
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futures between the appellants and them¬ 
selves were in everv case translated into 
real contracts of purchase or of sale in¬ 
volving them in serious liabilities to third 
parties. All of these contracts had to be 
made by the respondents in their own 
name; upon each of them they became 
personally liable either as buyers or sellers; 
their relation to the appellants under them 
was the relation of brokers only, their 
expected profit being derived exclusively 
from the commission charged by them on 
the contracts entered into for behoof of 
their clients. 


On the occasion of and in relation to 
every agreement to purchase a future in 
cotton made by the respondents at the 
appellants’ instance, a memorandum of the 
transaction was presented by the respond¬ 
ents to the appellants for signature. 
That memorandum where the custom to 
purchase was on New York or Liverpool 
contained the clause following or its 
equivalent:— 

“We have deposited with von the neces- 
sarj^ deposit at the rate of*Rs. 1,500 per 
100 bales and we agree to maintain such 
deposit and to forthwith deposit with you in 
Bombay such further sum of money as you 
may from time to time require as further 
margin to meet any difference in price which 
may occur in the event of the market rate 
in Liverpool declining, and we agree that 
the amount of such further margin from 
time to time required by you shall he 
in your absolute discretion. Interest at 5 
per cent, per annum will be credited to 
us on the amount of the margin or any 
further margin. If we neglect or fail to 
pay you in Bombay any sum of money 
required by you as aforesaid after demand 
by letter or telegram addressed to our 
usual or last known residence or place of 
business it shall be lawful for you or your 
Liverpool firm without any notice to us to 
sell the cotton in respect of which such 
demand shall have been made on our 
account and risk and notwithstanding 
any objections or instructions from us to 
the contrary.” 

The clause of the memorandum presented 
to the appellants by the respondents on 
the occasion of an agreement for the sale 

by them was in identical terms 

with thesubstitutionof the word “advanc’ 

mg for the word “declinine” and nf fk 

words '‘buy back" for Z®’word 


where the words “declining" and “sale'* 
respectively occur. 

The main question now remaining be¬ 
tween the parties is whether the respond¬ 
ents, relying upon the above clause in 
each memorandum were, upon the ap¬ 
pellants’ alleged default in providing 
further cover demanded by the respondents, 
justified without the appellants’ authoiity 
in closing on the 11th Decemljer, 1916, and 
before their due dates, two forward con¬ 
tracts in cotton, one in New York and the 
other in Liverpool, then open on account of 
the appellants. 

The facts, many of them the subject of 
acute controversy in both Courts below, are 
no longer in dispute. They can be com¬ 
pendiously stated so far as they are now 
material. 

On the 27th November, 1916, the respon¬ 
dents had open on the appellants’ account 
two contracts in futures. The first of 
these was a contract of the 17th Novem¬ 
ber, 1916, for the sale on the New York 
Exchange of 100 bales middling American 
cotton at 20 80 cents per lb., delivery March, 
1917; and the second was a contract of the 
22nd November, 1916, for the purchase in 
Liverpool of 200 bales Liverpool Americana 
at 12*30 cents per lb., delivery March-April, 
1917. On the 27th November, 1916, no 
other contracts were open between the 
parties 

During that week the cotton market was 
apparently in a disturbed state, and the 
appellants, bent on speculation, seem to 
have oscillated from day to day between 
buying and^ selling. On the 26th Novem¬ 
ber they wired the respondents to sell 
200 ■ bales Bengals, but on receipt of advice 
from the respondents recommending a pur¬ 
chase, the appellants on the next day, the 
27th, cancelled the selling order and in¬ 
structed the respondents, instead of a sale, 
to purchase lOOAkola, 100 Broach and 200 
Bengals, 400 bales in all. This instruction 
to buy not being quite clear to the res¬ 
pondents, it was, at their request, con¬ 
firmed on the 28th November by a further 
telegram from the appellants, which in 
turn, on the morning of the 29th Novem¬ 
ber, after receipt from the respondents of 
advice intimating a considerable fall in 
prices as compared with those of the 
previous day, was finally countermanded 
oy a wire from the appellants instructing 
the respondents to wait to execute the, 
order and to wire opinion. Notwithetand"* 
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ing this instruction, however, and, as is 
not now contested, after it had been 
received, the respondents made the pur¬ 
chases directed by the appellants' wire of 
the 28th, and they notitied the appellants 
that they had made them by the follow¬ 
ing telegram despatched from Bombay on 
the same afternoon:— 

Bought one hundred Broach [at] Rs. 448; 
one hundred Aholaat Rs. 42U; two hundred 
Bengals at Rs. 341)’8. 

These are the three disputed contracts 
above referred to. The appellants at tmce 
repudiated the authority of the respondents 
to make them on their behalf; they said 
that a reference to the telegrams with 
other evidence showed that the contracts, 
if made at all by the respondents on 
their account, had' been entered into after 
the appellants’ instruction to delay execu¬ 
tion had been received. This position the 
respondents vigorously contested. They 
aisserted and continued to assert that the 
appellants’ telegram of the 29th ^yas not 
received until after the order contained in 
that of the 28th had been executed; they 
insisted and persisted that the ai)pellauts 
were bound by the three contracts of P^i^" 
chase, and on the 9th December they wired 
the appellants as follows; 

“Bazar rumours ninety-one for NewTork, 
thirty-five Liverpool down. We requne 
Rs. 5,000 against your open contracts. 
Unless we receive this money on Monday 
we cannot carry contracts on such fiuctuat- 
ing markets. Reply immediately. 

The open contracts referred to in that- 
telegram are specified in a further telegiam 
of the respondents of the 10th December. 
They were the three disputed contracts of 
purchase of the 29th November, the sme 
contract of the 17th November, and the 
purchase contract of the 22nd >»ovembei 
—sometimes in the proceedings referred 
to as the New York and Liverpool straddle, 
which were then admittedly open. 

With the demand for cover by the re¬ 
spondents, the appellants refused to com¬ 
ply. Their answer to it was that for the 
two last contracts the respondents had 
sufficient margin, and for the oth^s the 
appellants held no responsibility, iotms 
on the same day, the 11th December, the 
respondents replied by telegram that the 
appellants were mistaken; that the respond¬ 
ents held themTcsponsible; that aU 
pactions wera stopped because they had not 
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responded to the margin call of Rs. 5,000 
and the telegram continued as follows;— 
“Have closed out all your business: 100 
Broach 392: 100 Akola 3C2: 200 Bengal 288: 
also cabled Liverpool to buy 100 March, 
New York, and sell 200 March-April. State¬ 
ments will follow." 

There had been, it will be noticed, a 
serious fall in the prices agreed to be paid 
under the disputed contracts, and the 
necessity, or at all events the propriety, 
of demanding further cover if these were, 
in fact, the contracts of the appellants 
can hardly be questioned. And it was, 
as will appear, only on tins footing that 
the respondents at the trial sought to 
justify their demand. They admitted then, 
that if, on llie 11th December, the only 
contracts open by which the appellants 
were bound were the so-called Liverpool 
straddle, the demand for further cover 
could not be maintained. But they were 
permitted to withdraw that admission in 
the High Court, which adopted the view 
then presented that even on that footing 
the' respondents’ demand for cover was 
justified. With this aspect of the case, 
therefore, their Lordship.'^ must deal on this 
appeal, and it is convenient now to slate 
some further facts. 

The respondents’ course of business in 
the matter of additional cover was describ¬ 
ed at the trial by Mr. Vaz, their head 
clerk at Bombay. The ledger account of 
each client in the respondents’ books is, 
he explained, a money account which shows 
also the clients’ profit or loss on closed 
transactions. Transactions still open are 
not recorded in the ledger account. These 
appear in what apparently is called a 
margin money account. There they are 
calculated at the current market, and show 
the profit or loss of the client in account 
with the respondents. The collation of 
the results of the two accounts enables the 
respondents to see at a glance the amount, 
standing with them to the credit or debit of 
the client—the governing factor in the deci¬ 
sion whether further cover shall or shall 
not be demanded. 

Now it is admitted that upon the 11th 
December, 1916, the respondents held at 
the credit of the appellants the sum of 
Rs. 13,496-6-11 arrived at in this way. Of 
tlie two contracts with which we are now 
alone concerned one, as will have been 
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seen, was for a future purchase of 200 
bales; the other was for a future sale of 
100. The market was falling; it was ac¬ 
cordingly against the first contract only 
that the respondents, if at all, re^piired 
protection, while the fall producing the 
loss on the first contract added approxi¬ 
mately to the profit per bale accruing on 
the second. The result was that the res¬ 
pondents were substantially, although not 
precisely, at risk only on balance of 100 
bales on the first contract over the second; 
and against that they had a fund in hand 
of Rs. 13,496-6-11. In this connection it 
will be re-called that under the memoranda, 
Rs. 1,500 per 100 bales was the normal 
deposit, and the actual sufficiency of what 
they held is further shown by the fact 
that when these two contracts were closed 
by the respondents on the 11th of Decem¬ 
ber there still remained in their hands to 
the credit of the appellants approximately 
Rs. 10,850. 

These are the facts with reference to 
which this question of further cover will 
now have to be determined. It may, how¬ 
ever, be convenient by way of contrast to 
indicate what the position of the respond¬ 
ents would have been if the disputed 
contracts when demand for cover was 
made, had been, as they were assuming, 
binding on the appellants. The closing 
of these contracts, added to those of the 
New York and Liverpool straddle, would in 
that event have left the appellants in 
debit to the respondents in the sum of ap¬ 
proximately Rs. 1,280—of the sum for 
which, as will be seen hereafter, the res¬ 
pondents actually counterclaimed in these 
proceedings. 

Returning to the closing of the two 
earlier contracts as the only closing now 
relevant, the effect was that as a result 
there was shown, on the 100 bale contract 
for sale, a profit to the appellants of 
Rs. 2,785-9-6, and on 200 bale purchase con¬ 
tract a loss of Rs. 5,488-2-9. By the date 
when the appellants commenced the present 
suit, the difference between the contract 
price and the market price as to the first of 
the two contracts had increased to Rs 7 269 
in favour of the appellants. ' ’ 

The suit was commenced by the appel¬ 
lants m the Court of the Senior Subordinate 
Judge of Amhala on the 6 th January 1917 


In it tlie plaintiffs claimed Rs. 20,998-1-11 
made up as follows.— 

Rs. a. p. 

13,49G 6 11 ... Balance in favour of the 

appellants on the 8 th 
December, 1916, as 
above stated. 

7,209 0 0 ... Damages calculated on 

the basis of difference 
between the contract 
price and the market 
price of the 100 bales 
alleged to have been 
wrongfully closed on 
11th December, 1916. 

232 11 0 ... Interest at the rate of 

9 per cent, per annum 
to date of suit. 

The main question litigated in the Trial 
Court was whether the disputed contracts 
were made on behalf of the appellants by 
the respondents as brokers, and whether 
these contracts, if they were in fact so made, 

were made with theaiithority of theappellants. 

The learned Judge, in hisjudgment, found it 
not to be proved that any i>urchases at all 
were made by the respondents for the appel¬ 
lants on the 29th November, 1916, and he 
also found that even if the alleged pur- 

11 1 ^ were made for the 

appellants they were made after the order 

for them had been duly cancelled. He 
records in his judgment the admission of 
the respondents already alluded to, that 
if the disputed purchases M’ere made after 
cancellation of the order therefor, they were 
not justified in closing the “New 'York- 
Liverpool straddle.” 

“It is admitted," the learned Judge says 
m jus judgment, “that in view of the above 
findings the defendants were not justified 
in closing the contracts on the 11 th 
December, 1916, as they had sufficient 
margin money and the amount of the 
damages arising from this closing up and 
the rates of interest are also not disputed. 
1 accordingly grant a decree to the plaint- 

^0-^98-1-11 with costs against 
the defendants.” 

T? counterclaimed for 

1 ^. 1,-83-1-3, the exact amount which, as 
above appears, was due to them if the 
appellants had been bound bv the disput¬ 
ed contracts. That counterclaim was dis¬ 
missed. It will be noted that the learned 

udge, while including in his judgment a 
sum m respect of interest up to the date 
01 suit, omitted, as it is said by inadvert- 




[88 I. 0. 1925J 


DIWAN CHAND-KIRPA RAM & CO. V. WBLD CO. 


53 


ence, to give, although it was claimed, 
either interest at 9 per cent, per annum 
to the date of judgment or interest at the 
rate of 0 percent, per annum on the judg¬ 
ment debt until payment. 

. Prom that decree both the appellants and 
respondents appealed to the High Court at 
Lahore. The respondents’ appeal, so far as 
the notice thereof was concerned, was 
confined to the n'lcittcrs which they had 
argued and on which they had failed in the 
Court below; the present appellants’cross¬ 
appeal was with reference to the omissions 
of interest from the decree of the Sub¬ 
ordinate Judge. IT- 1 f 

The learned Judges of the High Court 

confirmed the second finding of the Sub¬ 
ordinate Judge as to the three disputed 
contracts. They held that the respondents 
effected these contracts after receipt by 
them of the appellants' telegram cancelling 
their instructions to purchase, and that 
consequently the appellants weie not les- 

ponsible therefor. 

And there, if the admission made by tlie 
respondents in the Court below had been 
adhered to, the case would have ended loi 
the respondents no longer contest these 
concurrent findings of both Couits Bu 
in circumstances which are not fully ex¬ 
plained the learned Judges of the Higli 
Court allowed the respondents to withdraw 

their former admission. 

“There is no admission now, tuey say 

in their judgment, ‘'that if t 
telegram of revocation reached 
ants before the purchases of the -.nii 
November were made, the defendants weie 
not justified in closing the New lork and 
Liverpool contracts on the lUh December, 
and they proceed to deal with the case 
on that footing, deciding m the resu t 
that even if these were the only contiacts 
open on that date, the respondents were 
empowered to demand further coven of 
. Rs. 5,000 in respect of them and to close 
the contracts upon failure by the appellants 
to provide it. Accordingly the leaincd 
Judges treated both contracts as properly 

closed, varied the decree of the ^’^bordmate 
Judge by making it one for Rs. 10.85/-4-10 
onlyt and they dismissed the present appel- 

lants’appeal as to interest. 

Their Lordships, while not regretting 

that the contention referred to w^ treat¬ 
ed in the High Court as bemg still open 
to the respondents, must add that it does 
seem to them that an indulgence which 


permitted them to raise it after it had been 
so deliberately abandoned at the trial was 
extended to them too much as a matter 
of course. It is only in special circum¬ 
stances that a consent which, as in this 
case, formed the foundation of the judg¬ 
ment apjiealed from is in the A])ppal Court 
to be treated open to withdrawal. 

From the decree of the High Court the 
present appeal is brought, and the jirin- 
cipal (picstion argued before their Lord- 
sliips has been whether, on the footing 
that the Xew York and IJverpool contracts 
were alone open, the decision of the High 
Court that the respondents were entitled 
to demand further cover of Rs. 5,000 and 

close the contracts on failure by the appel¬ 
lants to provide it can be supported. 

Their Lordships would at once observe 
that the decision of the High Court on 
this point is made of less weight by the 
circumstance that it is apparently based 
upon a misconception of fact. The learned 
Judges there proceed upon the statement 
whkdi thev make cpiite definitely in their 
judgment ^hat the demand for cover was 
made by the respondents as “additional 
margin nionev against the two contiacts 
mendoned in “the plaint." Such was not 
the fact as their Lordships have been at 
pains to show. The demand was made with 
reference, and only w'ith lefeience, to the 
five alleged outstanding contracts as to 
which the demand for further cover was so 
reasonable that its propriety could not 
have been questioned. As applied to the 
two contracts only, however, the demand 
was as lias been sbow’n, extra\agant, and 
can only be justified, if at all, on the ground 
that the discretion of the respondents in 
the matter being “absolute” its exercise in 
the absence of fraud is not open to review'. 
But even this view wdll not avail the re¬ 
spondents if in fact their discretion, however 
absolute, was in relation to these two con 
tracts never exercised at all. And it w'as 
not The only discretion they did exercise 
was that which they treated themselves 
as possessing with reference to their com¬ 
mitments on the five contracts. As applied 
to tw'O of these only, their Lordships, on the 
figures which they have detailed, cannot 
doubt that, the hona fides of the respond¬ 
ents not being questioned and their intel¬ 
ligence as businessmen being assumed, no 
demand for cover ever would have present¬ 
ed itself to their minds as being even 

possible. 
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The respondents’ Counsel faced with this 
were, their Lordships felt, not far from 
suggesting that an absolute discretion, like 
that of the respondents in this matter, 
was the equivalent of a right to make 
a purely arbitrary demand. It is not so. 
A discretion although absolute, it is none¬ 
theless a discretion to be exercised with 
reference to the true position and with 


perhaps even a greater s^nse of respon- 

is within limits final. 
On the true position of the parties as it 
existed on the lltli December. 1916, their 
Lordships are satisfied that there was never 
l3\ t h e respondents any exercise of dis¬ 
cretion at all. The demand for further 
cover was accordingly not properly made, 
and the subsequent closing hy the respon¬ 
dents of the two open contracts cannot be 
justified. 

It was. however, further contended by 
the respondents that in any case the judg¬ 
ment of the learned Subordinate Judge 
was erroneous in this that he therein 
treated the so-called New York and 
Liverpool straddle as two transactions 
carried out by two separate contracts, 
whereas he ought to have regarded the 
ti’ansaction as one, the second contract 
being merely a hedge against the liabil¬ 
ities subsisting under the first. Their 
Lordships cannot agree. The phrase em¬ 
ployed to describe the two contracts is 
picturesque and it may well have, as indeed 
has been shown, a certain business signific- 
ance. But their Lordships cannot doubt 
that these contracts, effected in different 
markets for different quantities of cotton, 
with different delivery dates on separate 
instructions and evidenced by separate 
memoranda, are in law for all purposes 
distinct the one from the other, and the 
liabilities of the respondents to the appel¬ 
lants m respect of each are separate The 
r^pondents were at fault in cancellincr 
either contract. It is fortunate for them 
that It IS m respect of one cancellation 
only that any loss has been sustained by 
the appellants The fact that as the result 
of the respondents wrongful act a benefit 
may have accrued to the appellants n 
eonnection with the other is'^^fact for 
which no credit can he claimed hy the 
respondents Upon this point the case oi 

Lacey v. Hill 1), may, their Lordship' 

think, be usefully referred to. This con- 
(1) (1873'8 Ch. App. 921-42 L J Oh rq- on t 

281; 21 W. R. 857. * J. Ch. G5/; 29 L. T 


tention of the respondents accordingly 
fails. 

It remains only to deal with the appel¬ 
lants’ claim that the order of the learned 
Subordinate Judge should have included a 
sum in respect of interest up to date of 
judgment and should as a judgment have 
been expressed to carry interest at the rate 
of 6 per cent, per annum. 

Their Lordships think it more than 
likely that both items were excluded from 
the learned Judge’s order by an oversight. 
He included in the decretal amount, as 
has been shown, interest at 9 per cent, 
up to the date of suit, and in his judg¬ 
ment he expressed approval of the rate 
charged. Rightly or wrongly, too, he tbok 
a stronger view of the respondents’ evi¬ 
dence than did the High Court, and their 
Lordships have little doubt that if the 
point had been present to his mind, the 
learned Judge would in both matters 
have adopted the general rule and allow- 
ed_ interest until payment. Their Lord- 
ships, however, are not merely on con¬ 
jecture prepared to direct any variation 
of the decree in respect of interest up 
to its date. Sucli interest is not as of 
course. They think, however, that in all 
the circumstances it would only be right 
to direct a variation of the decree in res¬ 
pect of interest subsequent thereto. 

On the whole case accordingly their 
Lordships are of opinion that the decree of 
High Court should be discharged and 
the decree of the learned Subordinate 
Judge restored with the variation that 
the decretal amount carry interest at the 
rate of 6 per cent, per annum until pay- 
ment, and their Lordships will humbly 
advise His Majesty accordingly. 

The respomlents must pay to the appel¬ 
lants their costs in the High Court and of 
this appeal. 

. Appeal allowed. 

solicitors for the Appellants :—Messrs. 
Barrow^ Rogers & Nevill. ' 

Solicitors for the Respondents:—Messrs. 
Alfred, Bright Sons. 
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CALCUTTA HIGH COURT. 

Civil Appeal No. 3(58 of 1923. 

June 24, 1924. 

Present: —Justice bir E^vart Greaves, Kt., 
and Jlr. Justice Graham. 
GOBINDA LAL GHOSE— Appellant 

versus 

NALINI KANTA GHOSE— Respondent. 

Limitation Act {IX of lOOS), n. IS, Sch. /, Art. IS2 
—Decree obtained by minor — jiidgment-debtor appoint¬ 
ed guardian—Failure to execute decreC'-Fraud — 
Limitation, extension of. 

A minor obtained a decree and the judgment-debtor 
subsequently got himself appointed the guardi«^n of 
the minor and failed to take any steps to execute tlie 
decree against himself. Several years afterwards the 
guardian was removed and another guardian was 
appointed in his place. Wlien the latter attempted 
to execute the decree against the former guardian, he 
was met by the plea that the execution was barred by 

time: , , 

Held, (1; that the judgment-debtor was bound to 

satisfy the Court that at the lime when he wasappointed 
guardian of the minor he had made a full disclosure 
of his indebtedness to the estate of the minor to the 
Court and that in defa\dt of such proof it must be 
assumed that no such disclosure was made and that the 
judgment-debtor perpetrated a fraud both on the Court 
and on the minor by not making the disclosure ; 

(2) that in these circumstances the time during 
which the judgment-debtor had continued to be the 
guardian of the minor must be excluded in computing 
the period of limitation for the execution of the decree. 

Appeal from an order of the District 
Judge, Birbhuin, dated the 17th July 1923. 
Mr. Prakash Chandra Pakrashi^ for the 

Appellant. 

Mr. KanjiLal^ for the Respondent. 

JUDGMENT.— This is an appeal by 
the judgment-debtor against an order of 
the District Judge, dated the 17th of July 
1923. On the 1st August 1914 the father 
of a minor obtained a decree against the 
present appellant. The father subsequent¬ 
ly died and on the lUth of September 1915 
the present appellant who was a debtor 
to the estate of the minor got himself 
appointed as guardian of the minors pro¬ 
perty. Therefore, the present appellant was 
the person who, as guardian of the minor, 
was under the obligation of enforcing 
against himself the decree which had been 
obtained against him by the minor s father 
on the 1st August 1914. I cannot think 
that this fact was disclosed to the District 
Judge at the time he made the^ order ap- 
ppinting the appellant as guardian of the 
minor. There is, it is true, no finding on this 
point but the guardian who is seeking to 
prevent the ■ enforcement of the decree 
against himself on the ground that limita- 


G1 

tion has run, ought to have satisfied tlie 
Courts that , lie made a full disclosure of 
his indebtedness to the estate to the District 
Judge undin my opinion the burden lies 
heavily on him to xshow that he made such 
disclosure. In default, we are bound to 
assume that no such disclosure was made 
and that the ap])ellant perpetrated a fraud 
both on the Court and the minor by not 
making tlie disclosure. Matters continued 
in this state until the 18th of June 1921 
when the mother of the minor got the pre¬ 
sent appellant discharged from his position 
of guardianship and got herself appointed 
as guardian of her minor son. After her 
appointment on the 31st August 1921 she 
applied for execution of the decree which 
her husband had obtained against the pre¬ 
sent appellant. The judgment-debtor took 
a point that the decree was no longer en¬ 
forceable as more than three years had 
elapsed since it was passed without any 
steps being taken to execute it, but the 
judgment-debtor clearly cannot rely on 
his own fraud and in our opinion the 
period of time between the 10th of Sep¬ 
tember 1915 and the 18th of June 1921 
must be excluded from the calculation in 
computing the period of limitation In 
this view the decree is not time-barred and 
we think that the Courts below were right 
in refusing to allow this claim of limitation 
to be set up by a man who had acted in 
the fraudulent manner which we have in¬ 
dicated. 

The result is that the appeal fails and 
must be dismissed with costs. 

z. K. Appeal dismissed. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Miscellaneous Appeal No. 42 of 1923 

AND 

Revision Application No. 120 of 1923. 

January 16, 1925. 

Present .-—Mr. Kennedy, J. C., and 
Mr. Aston, A. J. C. 

Firm of BOLMAL-CHELLARAM— 

Appellants 

versus 

Firm of JHAMANDAS-KISHARAM— 

Respondents. 

Civil Procedure Code {Act V of WOS), 0. XXlIt, 
r. 3 — Arbitration—Reference during pendency of suit 
— Award, whether can be pleaded as adiustment —Pro¬ 
cedure—Award set up by defendant—Amendment of 
written statement—Coun-fees, whether payable. 
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Where an avhitntor lo wlios.- arbitration the i-arti-.-s 
to a pending i^nit have ivh-rre-l tlieir dispute without 
intervention of tlie Court properly comes 
8ion. the parties mu-t l-e held to have adjusted llieii 
differences and tlie adjustment can l‘e recor<le<l umlei 
O. XXITI. r. 3 of the C. I’. C. [p. col. 1-1 , 

Where sucli an a.liustmeiil is set up by tlu-dcfenu- 
ant and he claims a specitie sum as du-- to him umicr 
the award, it is open to the Court to dire.-t the d dend- 
ant to amend his written statement and to idead th.’ 
award as an adjustment so as tocnalil'-the Court to 
raise and trv an issue on the point and the C -urt can 
call upon tiie defendant to pay Courl-fecs on tin- 
specitie Slim claimed liy him. [)>. C'->, col i.] 

Appeal and revision application against 
the orders of the First Class Suli-Judge, 
Sukkur. 

Mr. Srikishindas 11. LuUa, for the Appel¬ 
lants. 

Mr. Asudomal Rewachaiul, for the Re¬ 
spondents. 


JUDGMENT. 

Aston, A, J. C.— This is an appeal 
against an onler of the learned First Class 
Sub-Judge, Sukkur, dated lath October 
1923 directing the defendant to amend 
his defence and plead an award and claim 
a set off and an a])plication for the revision 
of his order dated lOtli Novemlier 1923, 
direeding the defendant to pav Cmirt-fees 
on Rs. 2U,900. 

It appears that the firm of Jhamandas 
Kisharam by its proprietors Shewakram 
and others filed a suit in the Court 
of the learned First Class Suli-Judge, 
Sukkur against the defendant-applicants. 
The defendants in their written statement 
denied that any money was due to the 
plaintiffs and prayed for an account alleging 
that a large sum of money would be 
found due to them. Defendants, however, 
tentatively valued the relief they claimed 
at Rs. 100 and paid Court-fees on that 
basis. Pending the suit the plaintiffs and 
defendants referred the matter in differ¬ 
ence between them to private arbitration 
and it is alleged that the arbitrators by 
their award directed the plaintiffs to pay 
Rs. 21,000 to the defendants. The defend¬ 
ants then applied to the Court to i-ecord 
the reference and award as an adjustment 
under 0. XXllI, r. 3 of the C. P. C. 
The learned First Class Sub-Judge by his 
order directed the defendants to amend 
their written statement and plead the 
reference and award by way of defence and 
claim a set off. The defendants filed an 
amended written st^^tement and were then 
directed as above-mentioned to pay Court- 
fees on Rs. 20,900. Against these orders 


tliey have tiled the present appeal and 
revision ay>plication which have been 
argued together. 

There has been a conllict in the deci¬ 
sions relating to the question, whether 
a reference to private arbitration of 
matters in dispute in a suit followed by 
an award are an adjustment of the suit 
within the meaning of O. XXIII, r. 3, C. 
P. C. Sir Kormaii MacLeod in Manilal 
Motilal V. (Jukal Das Rowj (1) while con¬ 
ceding that he did not think 0. XXIII, r. 
3, was ever intended by the Legislature 
to apply to arbitration proceedings, as 
such, considered that by treating agree¬ 
ments to refer combined with the award 
as an adjustment by lawful agreement 
or compromise, they could be brought within 
the scope of the Rule. He, therefore, 
concurred in over-ruling his previous deci¬ 
sion in Shavaksha Dinsha Davar v. Tyab 
Haji Ayuh (2) that s. ^9 of the Code 
prevented any attempt to admit any in¬ 
formal arbitrations or awards under the pro¬ 
visions of O. XXIII, r. 3. This latter view, 
however, commended itself to Rankin, J. of 
the Calcutta High Court in Dekari Tea 
Company v. Asani Bcnyal Railway Co. (3) and 
in a later case re Aviar Chand Chamana 
V. Banwari Lall Rakshit (4) Rankin, J. 
expressly dissented from the ruling in 
Manilal Motilal y. Cokal Das Rowji (1). In 
my judgment in Ilaji Umar v. Shivaldas (5). 
I expressed the opinion that the recording of 
an award by consent as an adj ustment would 
be a valid adjustment under 0. XXIII, 
r. 3, but that the order could not be legi¬ 
timately used for the purpose of deciding 
contentious disputes about references and 
awards for these were matters relating to 
arbitration for which special provision 
has been expressly made. I am still of 
the same opinion: the recording of an 
award by consent seems to me permissible 
under 0. XXIII, r. 3, for although the 
terms of settlement there have been arrived 
at by the the intervention of a third party 
it is by consent of both parties that 
the award is recorded as the adjustment 
of their disputes. The Legislature in my 
opinion never intended that contentious 
disputes about arbitration should by treat- 

ill 59 Ind. Cas. 53; 45 B. 245 at p. 254; 22 Bom. L. 
ii. 1048. 

‘oj 21 386; 18 Bora. L. R. 559. 

(3) 01 Ind. Cas. 919; 25 C W N 127 

^^(1) 61) Ind. Cas. 808; 49 0.608; (1922) A. I. E-(C.) 

(5) 81 lad. Cas. 653; 16 S. h. E. 174. 
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ed as matters of adjustment within the 
meaning of O. XXITI, r. 3. 1 agree with 
the remarks of Rankin. J., that it is diffi¬ 
cult to see what point there is in the 
Second Schedule saying or meaning tiiat 
arbitration must be done in a i)articular 
way if according to some other law or 
principle it may still be done in another way 
and that in any case the logical gap if there 
be any is stopped up by s. 80. \Vere this 
matter res intcgni. 1 would, therefore, be 
inclined to hold that 0. XXIIl. r. 3, had no 
application to the present proceedings but 
it has been held by the Full Bench of our 
Court in JJaji Umarv. Shivahhis (5) that 
if the arbitrator to whose arbitration the 
parties in a pending suit have referred their 
disputes without the intervention of the 
Court properly comes to a decision, the 
parties must be held to have adjusted 
their differences and that the adjustment 
must be recorded under O. XXlIl, r. 3, 
C. P. C. This decision is binding on us 
and the only questions, therefore, to be 
determined are whether the procedure 
adopted by the Court in directingthe defend¬ 
ants to amend their written statement 
should be revised and whether the order 
directing the defendants to pay a Court- 
fee on Rs. 20,900 was valid. I am of opinion 
that the first question should be answered 
in the negative and the second question 
in the afldrmative. It is to be noticed 
that the procedure adopted by the learned 
Sub-Judge was that adopted by the Court 
in Lowes y. Kermode (6) where the Court 
s&ld* 

“What we should do in case of an un¬ 
disputed award, is another question. Here, 
the award is disputed and the Court will 
not, upon motion, decide this controverted 
matter. The award must be pleaded, when 
the plaintiff may either reply or demur. 

Similarly in Storey v, Bloxum (7) the 
Court held that the award relied on by 
the defendant which had been made in his 
favour after issue had been joined niust 
be pleaded as a plea puis darrein continue 
ance. The procedure adopted was also in 
accordance with the procedure laid down 
by Macleod, Chief Justice, inManilal Motilal 
V. Gokal Das Rowji (1) for he observed: 

“If the plaintiff disputes the award for 
any reason and proceeds with the suit the 
defendant can plead the award and have 

the suit set down for hearing on the 

(6) (1818) 8 Taunt. 140 at p. 147; 2 Moore 30; 129 K. 
R. 339. 

(7) (1796) 2 Esp. 504, 
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issue whether the award is binding as an 
adjustment.” 

'['here is a rule in Bombay High Court, 
rij.. r. 2-12 that no decree in a suit 
save as provided in r. 318(decree in terms 
of an award filed umler para. 10 of the 
Second Sciiedulo) shall be passed unless 
the suit appears on the daily trial board. 
The correct procedure, therefore, in Bom¬ 
bay for a party who wants an adjustment 
recorded under t). XXIll, r. 3, is not ])y 
motion but by ])utling down the suit for 
hearing and jfleading the adjustment after 
obtaining leave for a supplementary plead¬ 
ing Manilal Motilal v. Gokal Das Rowji 
(!)• 

Xo such rule as r. 242, has been brought 
to our notice as governing the procedur® 
in this Court. But the absence of such 
a rule would not in my opinion oust the 
discretion oftheCourt to order the ques¬ 
tion of adjustment to be tried formally as 
an issue in the suit, should that course 
commend itself to the Court, as preferable 
to the disposal of the matter by way of 
motion, and it appears to me to follow 
that it would be equally within discretion 
of the Court to direct the party relying 
on the adjustment to plead it with a view 
to the proposed trial of the issue. The 
learned Sub-Judge having acted wfithin the 
limits of his discretion in making the 
order complained of, this appeal must in 
my opinion be rejected with costs. With 
regard to the question of Court-fees had 
the prayer for relief contained in the form 
originally made, viz., a prayer for an 
account valued by the defendants at Rs. 100 
there would be considerable force in the 
contention that it was not within the 
discretion of the Court to direct the defend¬ 
ant to pay a Court-fee on Rs. 20,900. 
Under the amended written statement, 
however, prayer was also made for a decree 
in accordance with the award in which a 
specific sum of Rs. 21,000 was awarded to 
the defendants. I am, therefore, of opinion 
that grounds for the revision of the 
order directing the defendants to pay a 
Court-fee on Rs. 20,900 have not been 
established and would also reject this re¬ 
vision application with costs. We direct, 
however, that the Court-fee be paid within 
2 months. 

As a result, the appeal and revision ap¬ 
plication are both dismissed with costs. 

Kennedy, _J. C.—I agree that the 
appeal and revision application should be 
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dismissed. I think the Subordinate Judge 
had the power to pass the order he did. 
Whether he could not equally legally have 
acted as the appellants desired him to do I 
need not discuss. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2103 of 1921. 

Februar}' 3, 1925. 

Present: -Mr. Justice Broadway and 
Mr. Justice Jai Lai. 

NARAIN SINGH and others— 
Plaintiffs—Appellants 
versus 

Musammat SADA KAFR and others 
—Defendants—Respondents. 

Hindu Law—Custom—\Vidow, acquisition of occu¬ 
pancy riqkts by—Alienation, power of. 

Where the widow of a grantee of abadkar rights 
acquires occupancy rights in the holding, such acquisi¬ 
tion enures to the benelil of the widow personally and 
c nnot be treated as having been made by her in any 
representative capacity as the widow of her liusband. 
In such a case the widow has an absolute power of 
disposal over the occupancy rights so acquired. 

First appeal from a decree of the Senior 
Subordinate Judge, Lyallpur, dated the 
4th July 1921. 

Messrs. G/iu/am/^asu/and Ghulam il/o/ii- 
ud-din, for the Appellants. 

Lala Ram Chand Manchanda and Iqbal 
Singhy for the Respondents. 

j JUDGMENT. 

Bpoadwjjiy, J,— One Hira Singh, a 
Military Pensioner, was granted certain 
Abadkar rights on the 25th of August 
1899 in certain land situate in Chak No. 
295 G. B., Chanab Canal. He died on the 
20th June 1903 leaving him surviving a 
widow Musammat Sada Kaur and three 
daughters. This land was mutated in favour 
of the widow on the 18th of January 1904 
and she subsequently acquired occupancy 
rights in the land on the 17th April 1906. 
Subsequently to that, she applied for sanc¬ 
tion to gift the land to her three daughters. 
The Government acting through the Colo¬ 
nization Collector accorded the necessary 
sanctions on condition of her making over 
the occupancy rights to her said three 
daughters.- This she did and the daughters 
paid the necessary money to Government; 
and became proprietors of the land in 
question and were recongised by Govern¬ 
ment as 8ucl>. 

Narain Singh and others claiming to be 

jeyeT Bi^efe pf Hii-a Singh instituted a suit 

^Wng for a declaration that the gift to the 
daughters by Musammat Sada Kaur would 
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not affect their reversionary rights. This 
suit was contested on various grounds, one 
of them being that the plaintiffs were 
not Hira Singh's reversioners. This has 
been found against the defendants but the 
plaintiffs’ suit was dismissed on the ground 
that the occupancy rights had been acquir¬ 
ed by Musammat Sada Kaur for herself 
and ag self-acquired property an alienation 
by her could not he controlled by the rever¬ 
sioners of her husband. 

The reversioners of Hira Singh have 
come up to this Court in appeal through 
Mr. Ghulam Mohi-ud*din, who has con¬ 
tended that although the daughters must he 
regarded as proprietors of the land inas¬ 
much as it is they who paid the money 
and purchased the proprietary rights in 
it, the gift to them of the occupancy rights 
by the widow of Hira Singh can form the 
subject of the declaration sued for. This 
contention is based on an assertion that 
Musammat Sada Kaur had acquired the 
occupancy rights not for herself but as re¬ 
presenting her husband. The present case 
is practically on all fours with the case of 
Sewa Singh V. Bholi[].). The view I took 
of the question in that case is the view I still 
take of law on the subject and in agreement 
with the decision of the Court below. I 
hold that Musammat Sada Kaur acquired 
the occupancy rights in this land for her¬ 
self and not in any representative capacity. 
Admittedly her right to dispose of such 
self-acquired property is unlimited. The 
view taken by the Court below is correct 
J '^vould, therefore, dismiss this appeal. 

^ The respondents have filed cross-objec¬ 
tions on the question of the costs. It 
appears that the judgment of the Trial Court 
concluded as follows “The plaintiffs’ suit 
stands dismissed with costs." It is said 
that according to the proper method of 
calculating Pleaders fees the sum claimable 
IS a good deal more than Rs. 50 which is 
entered in the decree. There appears to 
be some force in this argument, for the 
learned Senior Sub-Judge appears to have 
dismissed the suit with costs without any 
reserv^ion.^ I would, therefore, accept the 

cross-objections and direct that the proper 

costs be allowed in the Court below. The 

resp^dents will also get their costs in 
this Court. 

Jai Lai, J ,—I agree. 

Appeal dismissed. 

1917 129 P. R. 1916; 83 P. L. R- 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Application No. 110 of iy24. 

January 0, 1925. 

Present:—Ui\ Wazir Hasan, A. J. C., 
and Mr. Ashworth, A. J. C. 
TIRBHAWAN DATT PANDE— 
Plaintiff—Applicant 
versus 

RAM PIARE—Defendant—Opposite 

Party. 

Oudh Rent Act {XXII of !$S0\ s. UO Civil /'n;- 
ccdnre Code {Act V' of ss. }<>(», HU - Amal, 

second, whether lies on question of fact. 

Under s. Ill) of the Oudh Kent Aet a .soeoud ai>peal 
■will not lie to the District .Indp ^ on grounds other 

than those mentioned in s. 100, C. I*. C. ^ 

Jagannath Pershad v. Bechhu, SO Ind. Las. -‘-C H 
O. L. J. 77; DO. & A. L. K. 0:11; {P)'2[) A. 1. K. tO) 
349; L. R. 5 A. tO.)7S, followed. 

Application a 2 :aiDSt an orderof the District 
Judge, Gouda," dated the 9th April 19-H, 
upholding that of the Deputy Coniinis- 
sioner, Bahraich, dated the Ith; December 
1922, reversing that of the Honorary Collec¬ 
tor, First Class, Bahraich. 

Mr. S. N. Roy, for the Appellant. 

Mr. S. M. Ahmad, for the Opposite Party. 

ORDER.— In these civil revision cases 
the only point for this Bench to decide is 
whether, under s. 119 of the Oudh Rent 
Act XXII of 188G, as amended by all subse¬ 
quent Acts including the Oudh Rent, 
(Amendment) Act I of 1923, a second appeal 
will lie to the District Judge on grounds 
other than those mentioned in s. lUU of the 
C. P. C., or, mother words, whether such 
an appeal will lie on a question of fact. 

Section 119 of the Oudh Rent Act con¬ 
tains the preamble “subject to the provi¬ 
sions of the C. P. C., 1908 . In s. 101 of 
the 0. P. 0. it is enacted that no second 
appeal shall lie except on the grounds men¬ 
tioned in s. 100. The objection has been 
raised that these words refer merely to pro¬ 
vision of the C. P. C., specifying what may 
be termed “procedure in its strict sense, 
and cannot be held to apply to such a pro¬ 
vision as s. 101 of the G. P. C., \yhich it 
is urged is a provision regarding jurisdic¬ 
tion. This objection appears to us to have 

no force. It is true that in the proviso to 
s. 116 of Oudh Rent Act explicit reference 
is made to “the grounds mentioned in s. 100 
of the C. P. C.," notwithstanding that that 
section begins with the words “Subject... 

.to the 0. P. C.” But, it was necessary 

in s. 116 to refer specifically to the grounds 
mentioned in s. 100 of the C. P. G., because 
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the proviso to s. 116 deals witli an iii>poat 
from an original decree and there is no¬ 
thing in theV. V. t’.. to limit an api)eal from 
an original decree to an appeal on a ([iics- 
tion of fact. 

In this decision wc are following the 
decision of the Judicial Gomiiiissioner of 
tiiis Court in flayunuath Pershad w Ih cICitt 
(1). That decision invoked s. IDD of the C. 
P. 0.. and tlie “iiriiiciplefi of legislalioii in 
India”, hut it failed to invoke s. Kll of the. 
C. P. C. This section was also ignored by 
Counsel who argued this ca.se before us. 
\Ve consider that this section is coiiclnsive 
in the matter. 

For the above reasons we disini.ss these 
applications, but make no order as to costs. 
7 ^. K. Ai)plication.'< dismissed. 

1 1) SU hul. 0:‘.s. 0-7; 11 O. 1>. .1. «»: 9 (L I'c .\. L. K. 
931; (1921) A. 1. ik 'O.) 319; L, li. o A. O. TS. 


MADRAS HIGH COURT. 

Civil Revision Petition No, 195 of 1024. 

November 21, 1921. 

Present:—Mv. Justice Krishnan. 

Rajah BOMMADEVAK.V SATVA- 
NARAYANA VARA PRASADA RAO 
BAHADUR, Zemindar uARU— Defendant 
Counter-Petitioner—Petitioner 

vei'sus 

wSANKARAHANAPALLI VUNKATA 
TIKUMALA MANAVALLA8WAMY— 
Plaintiff—Petitioner—Respondent. 

Civil Procedure Code (.1(T \' of P>aS), (). \ 1, r. 17 — 
Amendment of pleadings, power of, extent of. 

Tlie lanRuaffc <»f r. 17 of O. VI of tlie C. P. C. gives 
wi<le pov.-ers of iinicndment iiiid Ihose powers should 
always be liberally oxerrised. 

\la Shwe .Ui/a v. Maintq .]Io llnaung, (Cl Ind. Cas. 
ni l- 48 0.832 ill p. 83;); (1921) N. 391); I U. B. 

R (1921) 30; 30 M. h. T. 28; 24 Uom. h. R. 082; (1922; 
A. I. R. (P- C.) 249; 48 I. A. 211 (P. 0.), followed. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Oocanada, in C. M. P. No. 1326 of 1923, in 
O. S. No. 6 of 1923. 

Mr. V. Snryanarayana, for the Petitioner. 
Mr. C. Rama Rao, for the Respondent. 
JUDGMENT. —It is argued that the 
lower Court acted without jurisdiction in 
allowing the amendment allowed by it. I 
think the amendment is quite unobjection¬ 
able and falls clearly within the scope of 
r. 17, 0. VI, of the C. P. C. The observations 
in the case cited in Ua Shwe Mya v. Maung 
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MoHnaunif fl) liave to be read with the 
facts of that case. The amendment allowed 
here does not change the nature of the 
suit at all. The words of r. 17 give wide 
powers of amendment and we have the 
authority of the Privy Clouncil itself in 
Ma Shwe Mya v. Mauny Mo Hnauvaii) cited 
for holding “that full powers of amend¬ 
ment must be enjoyed and should alwavs 
be liberally exercised." The petition fails 
and is dismissed with costs. 

N* V- Petition (lismiffsed. 

z. K. 

(1) 63 Ind. Cas. 014; 48 C. 832 at ]\ 835; 0021* M 
W. N. 396;4U. B, K. (1021)30; 30 M L T •>! 
Bom. L. R. 682; (1922) A. I. It. (P. C.) 210; 48 I. A.’2U 

(P* C.). 


RANGOON HIGH COURT. 

First Civil Appeal No. KiG op 1923. 
August 11, 1921. 

Present:— Sit Sydney Robinson, Kr . 
Chief Justice, and Mr. Justice Baeulev 

MA HTAY— Appellant 

VCTSUS 

U THA HLINE—REspoNnENT 

Transhr of Property Act (IV of /W). 

Buddhist Law, Burmese—Partition—Properfi/ irons- 
ferred to children of first marriayc on second murria'ie 
-Transfer, nature of-Rcgistered deed, whclher nccA- 
sary-SpecificRebef Act (I of !S77), s. .'.J-DccUra- 

tion, suit for, when can be viaintained. 

On a second marriaRe- it is open to a Burmese 
Buddhist father to satisfy the claims of his children bv 
the hrst marriage at once by transferring a portion of 
his property to them and such transfer is not in tlie 

a gift but IS by way of partition and no 
Kquity will not allow the provisions of the Tnnsfer 

ci'; Tssf a^24‘);-4“ /'if-f.".,, y- 

fn Civil°R^^® Dist|ct“court, nlnthawaddy 

UTha 

Ma T.C p married. By his first wife 
Ma Lm Oywe, who died in 1270 B E he 

had two sons and three daughters Th! 

appMlant is^he widow of his younger son 

by Ma Em Gy we By his second ml ri^^ 

U Tha Hline had four children After 

second mamage, he began to partition v 

property, which consisted of abt^ut 7on 

of paddy land, between the chBdrcTofT^' 
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two marriages He began by making over 
possession of 201 acres to the five children 
of Ma Ein Gywe. No document was exe¬ 
cuted, but they were put into possession, 
and he had mutation effected in theirnames. 
It is noted that the transfer was by way 
of inheritance. Later, he transferred 288 
acres to these five children by registered 
deed, and, finally, he transferred" the balance 

of his lands to the children of the second 
marriage. 

It is not denied that the 201 acres Avere 
mortgaged by the children to a Chetty with 
the knowledge of U Tha Hline. The five 
children had executed a power-of-attorney 
in favour of the eldest son, Tha Dun E, and 
he managed these lands, which were still 
held jointly, on behalf of all of them. 
^\ hen the 288 acres were transferred, two 
Chetties were present, and, on the same day, 
mortgages of both sets of lands were exe¬ 
cuted, the money being used to redeem the 
prior mortgage ou the 201 acres, and the 
nalanceused in buying other lands. There 

IS no doubt that U Tha Hline was aware of 
these facts. 

lha Dun E managed the lands for some 
tune, and then, after San Shwe’s death, 
disputes arose between his widow, Ma Htay 
and the other heirs. She brought a suit 
lor partition and for accounts. By consent 
ot all the parties, a decree for partition and 
for accounts was passed, and a Commissioner 
appointed to take the accounts. 

During the course of the proceedings be- 
lore the Commissioner, U Tha Hline gave 
evidence on behalf of Tha Dun E. After 
ine tirst day of his examination he savs 
that he was advised that the gift of the 
U acres being invalid, because there was 
no registered deed, he could take back these 
lands and that he decided to do so. He 

amf B ^ ^ possession, 

that he is the 
^cfainst Ma Htay and does not 
implead the other four children. 

tBic question whatever that 

chilH vpn ““ '''?® ‘h® l^enefit of his 

had '^“’■’Shter-in-law, who 

nad quarrelled with them. 

him*^a doo™*'' District Judge has granted 

cLdiw he has, in view of his 

dire1;ted tff he'^d 

alfhn,.! Ma Htay's costs, 

aithough she had lost the suit. Ma Htay 
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appeals, and there is a cross-appeal on, the 
question of costs. 

It has been held that the transfer of the 

201 acres was by way of gift; that it was 
invalid; that, therefore, 0 Tha Hlme was 
entitled to take back the lands, and that 
he was entitled to the declaration he sought. 

In our opinion, this view is wrong. 
There is no doubt that, on a second mar- 
ria^-e it is open to the father to satisfy the 
claims of his children by the hrst marriage 
at once, and that the transfer of these 

lands was not by way of gift, but was, m 
part, effecting a partition of his properties, 
so that the children of his hrst marriage 
should have no claim to inherit on Ins death. 

It was done to avoid disputes and litigation 
hereafter; it was not a mere gift, but was 

by way of partition. ^ ^ 

If that be the correct view to take no 

registered deed was required to transter 
th?s property. U Tha Hhue did all that 
was necessary; he gave possession, he enect 
ed mutation; and he recorded ‘hat the 
transfer was hy way of inheritance. Moie^- 
over, he was fully aware that his 
were dealing with the property as }£ 't ui s 
their absolute property. He allowed them to 
mortgage it, he allowed them to re-mortgage 
if he allowed them to purchase other pro¬ 
perties with the proceeds of the, mortgages 
Ldto recognize that after ail this, he should 
be allowed to take advantage of the pio- 
visions of the Transfer of Property Act 
admittedly to defeat the just claims of Ma 
Hlay, because she had fallen out with her 
brothers and sisters-m-law, would be to 
nermit the Act to be used to perpetiate a 
fraud in a manner which could not be re- 

°°It'wL iield by our brother May Ouiig, T, 

in M. P.L.U. P.Chetty v. Ma Ngwe Sin 
that equity w-oiild not allow the pioM- 
siLs of tL Act to be invoked to enable 
fraud to be committed. But a ^^^ther qiies- 
tioHrises namely, whether, as a matter of 
fact U Tha Hline was, at the time of suit 
fr possession of these lands, so as to pennit 

to wSiodt Sny prayer for possession. 
There is, as to this, but his own bare word, 
coupled with a half-hearted admission to 

S effect by Tha Dun E. ^is eld^ 

U Tha Hline was aware of 

suit- he was aware that his childien had 

consented to a preliminary decree being 

(1) 79 Ind. Cas. 485; (1924) A. I. R. (R-) 200| 1 R. 
665. 


u THA HLINE. 
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passed, and it was only when it was seen 
that the taking of the accounts miglit be 
vevv mucli against the children that ne 
Slid d6Illy cniic’cived the idea ol IaUiiig 
back these lands, putting forward Ids pre¬ 
sent pleas, in order to save the necessity ol 
paving Court fees. 

Tha Don K is siqiposed to have given 
him possession. It is clear tloil. if any such 
possession was given, it was dono without 
notice to .Ma Htay and in fraud of her rights 
by the person ^^'ho was her attorney to look 
after and manage these lands. Tha Dun h 
ill his 6vidcncc stat6s tliat h?* lias 1)6 gii 
managing these lands for the last three 
vears,'including the present year, that is 
1923, for his live l)rothers and sisters. He 
states that he had engaged coolies for the 
current year. He was examined in -May, 
and these coolies must have been engaged 
for the year 1923-24. After saying this, he 
adds that he had engaged the coolies for 
the four of them, excluding l\la Htay. 

The statement that he had made over 
po 3 .session to his father comes in at the vep; 
end of his evidence. He says that he did 
so in 1284, which is certainly not true; that 
he did so for himself and his three lirothers 
and sisters; and that he did not inform Ma 
Htay or obtain her consent. 

On this evidence, it is clear that there is 
every reason to believ’e that no possession 
was given to U Tha Hline; that, therefore, 
his suit for a l)are declaration would not 
lie; and that his suit should have been 

dismissed. . 

The grant of a declaratory decree is dis- 

cretionarv, and there is ample reason in 
this case for that discretion having been 
exercised against U Tha Hline. The whole 
suit is clearly fraudulent. 

The appeal will, therefore, be accepted, 
and the suit dismissed with costs through- 

The order as to costs made by the learned 
District Judge will stand and we allow, as 
Advocate’s fees in this Court, twenty gold 

^ The cross-appeal as to costs is dismissed. 

2 K, Appetti accepted. 
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BOMBAY HIGH COURT. 

Civil Application No. 351 of 1922. 

July 12, 1923. 

Present: —ilr. Justice Shah and 
Mr. Justice Kemp. 

HARI RAMCIlANDPvA KAVARE— 

Plaintiff—Applicant 

rersvs 

G I P Ry Co.—Defendants—Opponents. 

Raihvays Act {IX of s. fnivn<^ 

under Act, r. .^-A—Goods consujiud i<r coirwo' 

Xon-compliance with r.- .R^-A-loss AfyO- 

gence—LiabUiUi of Raihcoij Company. 

Plaintiff consigned certain goods for carriape tollie 
defendant Railway Company and insttad of the po(.<;.s 
consigned the defendant (Ympany otTeiv d my oil.ei 
goods to the jdaintiff of which the plaintiff declined to 
take delivery. The i)lnintiff thercupt n i-ued tin- 
defendant Comi'any for the value of the ptods lost aiul 
it was found that the loss of poods was due to the 
negligence of the servants of the Railway Company. 
It was also found that r. .‘M-A of the rules franud 
under the Railways Act had not been complied willi 
by the plaintiff : 

Held, that the failure of the plaintiff to comply with 
r. 34-A did not absolve the defendant Company from 
liability in respect of tlie value of tlic goods which had 
been lost owing to the negligence of the Comj)any. 


Application for reversal of the decision 
of the Judge, Small Cause Court, Poona, 
in Suit No. 3973 of 1921. 

Messrs. G. N. Thahor and R. A. Jahagir- 
dar, for the Applicant. 

},lr. Campbell, for the Opponents. 
JUDGMENT.—The plaintiff in this 
case sued the G. I. P. Railway Co. for 
the value of the goods which consisted 
of goat skins consigned by him at Ahmed- 
nagar on the 11th July 1921, for dispatch 
to Poona. It appears that instead of the 
bags containing the goat skins some other 
consignment of 9 bags containing sheep¬ 
skins reached Poona. These 9 bags were 
offered to the plaintiff, but he naturally 
declined to accept them. Ultimately the 
Railway Co. sold these 9 bags containing 
sheep-skins and realised Rs. 140. 

The plaintiff’s claim was for Rs. 932-8-0 
as representing the value of goods lost 
through the negligence of the Railway 
Company. The Company put the plaintiff 
to the proof of the value of the goods, 
and also contended that on account of the 
non-observance by the plaintiff of r. 34-A 
the Company was not liable. There was 
some confusion in the identification and 
the marking of the goods at Ahmednagar. 
As a result of these pleadings the follow¬ 
ing fours points were raised for decision;— 

1. Were plaintiff’s hags correctly mark¬ 
ed 48 ? 


2. Were bag.? marked 48 not plaintiff’s ? 

3. What is the value ? 

4. Whether suit is not tenable as con¬ 
tended by defendant. 

The learned Judge found that the suit 
was maintainable. The learned Judge 
also found that the plaintiff’s bags were 
not marked 48, and he also found that 
the bags marked 48 were not the plaintiffs 
bags. In effect it was found that the bags 
offered to the plaintiff at Poona were not 
the bags consigned by him at Ahmed¬ 
nagar. The learned Judge also found that 
this was due to the negligence of the 
servants of the Railway Company. But 
the learned Judge found that the plaint¬ 
iff did not observe the requirements of 
r. 34-A, and, therefore, he was not entitled 
to the relief claimed. But he proceeded 
to award a sum of Rs. 140 minus freight 
and tax to the plaintiff, which was the 
sum realised by the Railway Company 
from the sale of the 9 bags, which were 
received at Boona, and which contained 
sheep-skins. 

The result reached by the learned Judge 
is really anomalous, and cannot be accepted 
as being in accordance with law. If the 
findings of the learned Judge on the main 
questions of fact ai'e accepted, it is clear 
that the defendant Company received the 
consignment of 9 bags at Ahmednagar, 
and tliey never delivered that consignment 
to the plaintiff at Poona. Therefore, it 
seems to us that the defendant Company 
was liable to pay to the plaintiff the value 
of the goods. We do not think that r. 34-A 
can help the defendant in the present case, 
because if the sender does not comply 
with the rules, the consignment will be 
booked as “contents unknown’’, and the 
Railway will not be responsible for the 
number, condition and description or 
contents of such consignment. The learned 
Judge has found that the noting of the 
words “contents unknown’’ was not pro¬ 
perly done, and the loss of goods was due 
really to the negligence of the servants of 
the Railway Company at Ahmednagar. 

Under these circumstances assuming 
without deciding that the rule is otherwise 
a valid and binding rule it is difficult 
to hold that the Company is absolved 
under that rule from liability under the 
Risk Note to pay for the value of the 
goods. It is not contended before us on 
behalf of the Railway Company that having 
regard to the terms of the Risk Note A. 


t ' 
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and the facts as found by the learned 
Judge, the liability could be disputed. 
Unfortunately the learned Judge has not 
found what the value of the goods was. 
Point No. 3 was raised and the finding 
is that the value is Ks. 133-2-0. That really 
does not represent the value of the goods 
consigned by the plaintiff to the Company. 
That is only the value of the goods which 
admittedly were not the goods of the 
plaintiff. 

The lower Court should really find what 
the value of the goods was, and pass a 
decree for that amount. We make the 
Rules absolute, set aside the decree and 
send back the case for (disposal in accord¬ 
ance with this judgment. Parties to be 
at liberty to adduce evidence on the 
question of valuation. 

The defendant to pay the plaintiff s costs 
of this application. Costs of the suit to 
be dealt with by the lower Court. 

z. K. Rules made absolute. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Miscellaneous Petition No. 28 Bof 

192-1. 

February 7,1925. 

Present: —Mr. Hallifax, A. J. C., and 
Mr. Kotval, A. J. C. 

FAKHRULDIN and others—Applicants 

versus 

FARID KHAN and others— 
Non-Applicants. 

Civil Procedure Code i^Act P of 190K), s. 109^ 0. XLI, 
r. 23—Remand, order of, whether final—Appeal to 
Privy Council, whether lies. 

An order of remand pas-sed by an Appellate Court 
under O.XLI, r. 23 of theC. P. C.. is nota “fina 
order" within the meaning of a. 109 of the Code, and 
no appeal, therefore, lies against such an order to the 

Privy Council. 

Application for leave to appeal to the 
Privy Coimcil against a decree of Mr. Kin- 
khede, A. J. C. in First Appeal No. 53-B 
F A and No. 3-B of 1920, dated the 22nd 
April 1924. 

Mr. G. L. Suhedar, for the Applicants. 

Sir H. S. Gour, Messrs. Abdul Razak, S. 
K. Ghose, M. B. Niyogi, B, R. Pendharkar 
aadW, B, Pendharkar^ for the Non-Appli- 

eants. 


ORDER.— The applicants for leave to 
appeal 10 the Privy Council were the defend¬ 
ants ina suitforpartition of property belong¬ 
ing to them and the oppo.'^ite i^arty, children 
of the same fatlier bv another wife. The 
property up till then had l^een held in 
common, and according to the ordinary 
rules of inheritance it would seem that the 
applicants would get only si.\-thirteenths 
of it. They pleaded however that there 
had been a “family arrangement” in 1904 
whereby they became entitled to nine-six¬ 
teenths and the other party to seven-six¬ 
teenths. 

In the lower Court this agreement 
was found proved, and a decree for parti¬ 
tion was passed which was in many res¬ 
pects final, leaving only a few details to 
be settled. In appeal it was held by a 
Single Judge of this Court that the alleged 
“family arrangement” of 1904 had not 
been made and would net be binding if 
it had. The case was accordingly re¬ 
manded under r. 23 of 0. XLI of tlie C. P. C. 
with instructions to pass a preliminary 
decree for partition in the shares that would 
fall to the various members of the family 
by inheritance and not by the unproved 
agreement of 1901, and then to proceed to 
settle all the other details. 

It is against this judgment that 
application is now made for leave to 
appeal to the Privy Council. The value of 
the property in dispute is undoubtedly 
over Rs. 10,000, but it is objected that 
the order is not a final order for the 
purposes of s. 109 of the C. P. C. In Vin- 
kataranga Row v. Vekatarama Narasimha 
Rao (1) it was held in the Madras High 
Court that s. 105 of the 0. P. C. did not 
apply to appeals to His Majesty in Council 
and did not oi)erate to give a new mean¬ 
ing to the word "final” in s. 109 or supply 
a guide to the interpretation of that 
section. We understand that this view 
was upheld by their Lordships of the 
Privy Council. 

It may be that the last of the five 
divisions of Part VII of the C. P. C. deal¬ 
ing with Appeals to the King-in-Council, 
is self-contained and complete, and that 
no section in any of the other four ap¬ 
plies to such appeals. Xn that case it is 
clear that no appeal lies to the Privy Council 
against any interlocutory order at all, 

(1) 21 Ind. Cas. 8-12; 26 U. L. J. 96; U M. h, T. 560: 
(1914)M.'\V.N.64;38M.509. 
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■with the possible exception of one falling 
within the terms of cl. (c) of s. lOU. 

But even if s. 105 does govern the 
matter, the appeal is equally forbidden. 
The hrst iiart forbids an appeal against any 
order unless it is expressly allowed other¬ 
wise, and neither s. 109, -with the possible 
exception already mentioned, nor any other 
part of the Code allows an appeal to the 
Privy C’ouncil against an order that is not 
final. The second part of the section deals 
only with orders of remand against which 
an appeal does lie. Such an appeal lies 
only by virtue of ol. (») of r. 1 of 0. XLIII, 
and that rule certainly is not concerned 
with appeals to His Majesty in Council, 

There appears, thei'efore, to be no 
right of appeal here, nor any necessity 
to appeal now, as objection can be taken 
to the interlocutory order in an appeal 
against the final order or decree passed 
later. The application for leave to appeal 
is accordingly rejected, but in the cir¬ 
cumstances we consider it proper to pass 
no order in regard to the costs incurred, 
r: z. K. Application rejeceted. 


PATNA HIGH COURT, 

Appeal prom Original Order No. 94 of 1923. 

July 2, 1924. 

Present .-—Mr. Justice Das and Mr. Justice 

Ross. 

Iv re RAM KRISHNA MISRA. 

Proviiicinl Ivaolvency Act (V of IU20), ss. 4/. J,S 
—Discharge, application for, when to be mn'de-- 
Period oiio^nally fixed by Court, whether can be 
enlarged. 

Tlie provi.sions of s. 43 of the Provincial Insolvency 
Act arc niandaton* and there is no discretion in the 
0»url to enlarge the time after the expirj’ of the period 
fixed hy the Court for an application for an order of 
disdiarge. 

Under s. 41 of the Provincial Insolvency Act a 
debtor has a complete discretion to apply ‘when lie 
likes for liis di.scharge provided that he applies within 
the period specified by the Court. The word “shall'' 
in this section imposes a duty upon the insolvent the 
breach of which involves the consequences pointed out 
in 8.43 of the Act. 

Appeal from an order of the District 
1 qoT®’ ®^^Salpur. dated the 19th February 

Mr. Nirod Chandra Roy, for the Appellant 

JUDGMENT. 

Das, J,— This appealmust be dismissed 

Ibe only question is, whether the pro¬ 
visions contained in s. 43 of the Insolvencv 


Act are mandatory. That sections provides 
that: 

“If the debtor does not apply for an order 
of discharge within the period specified 
by the Court, the order of adjudication 
shall be annulled, and the provisions of 
s. 37 shall apply accordingly.” 

It is contended on behalf of the appel¬ 
lant that the provisions of s. 43 are not 
mandatory and that there is a discretion 
in the Court to enlarge the time after the 
expiry of the period fixed by the Court 
for an application for an order of dis¬ 
charge. I am unable to agree with this 
view. Section 27 of the Act provides that: 

“If the Court does not dismiss the peti¬ 
tion, it shall make an order of adjudica¬ 
tion, and shall specify in such order the 
period within which the debtor shall apply 
for his discharge.” 

The provision was intended to remedy 
the defect in the existing law under which 
the conduct of the debtor in many cases 
never came under the scrutiny of the In¬ 
solvency Court. It is a new provision and, 
in my opinion, must receive a strict inter¬ 
pretation. Section 41 provides that: 

“A debtor may, at any time after the 
order of adjudication, and shall, within the 
period specified by the Court, apply to the 
Court for an order of discharge, and the 
Court shall fix a day, notice whereof shall 
be given in such manner as may be pres¬ 
cribed, for hearing such application, and 
any objections which may be made 
thereto.” 

It is obvious to my mind that the deb¬ 
tor has complete discretion to apply when 
he likes provided he applies within the 

by the Court. The word 

shall m 8. 41 of the Act imposes, in my 
opinion, a duty upon the insolvent the 
bleach of which involves the consequences 
pointed out in s. 43. In my opinion the 
decision of the learned District Judge on 
this point is right and must be affirmed. 

1 '\ould dismiss the appeal. 

Ross, J,—I agree. 

Appeal dismissed. 
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LAHORE HIGH COURT. 

Civil Appkal No. 2719 of 1921. 
February 20, 1925. 

Present: —Mr. Justice Harrison and 
Mr. Justice Campbell. 

PIR BUKSH AND OTHERS—Plaintiffs— 

Appellants 

versus 

Musammat ABO and others—Defendants— 

Respondents. 

Ciistom — Succession -- Self-acqnircd property - 
. Daughter versus collaterals - \vain9i of Iloshiarpur 
DistricI—Kiw’aj-i-am, entry in, applicnhility of. 

Where a riwaj-i-am talks of landed pruRerty and 
succession to it without inakinj?any discrimination 
between ancestral and self-aquired property, the 
rules laid douTi therein must be taken to be applicable 
to ancestral property only. | p. 71. col. '2.] 

Among of the Hoshiarpur District daughters 

exclude the brothers of the la.st male hobler in sta-ces- 
sion to the latter's scl{-aci[iiircd pr.)porly. [p. 72. col. '2.\ 

Appeal from a decree of the Sub-Judge, 
Lyallpur, dated the 25th August 1921. 

Messrs. Niaz Muhammad and Muhammad 
Munir, ioT the Appellants. 

Messrs. Ram Chand Manchanda and 
Jagan Nath Bhandari (for ilr. Gobind Ram 
Khanna), for the Respondents. 

JUDGMENT.— The subject of the 
suit is land in the Lyallpur District acquir¬ 
ed by Mara, an Arain, whose original home 
was in the Hoshiarpur District. After Mara's 
death his widow, Musammat Abo, succeeded 
him and she then gifted the land to her two 
daughters and to a son of a dec<‘ased 
daughter. The plaintiffs are Mara's 
brothers, and they sue for a declaration 
that the gift should not effect their re- 
vesionary rights. They allege in their plaint 
that Mara left a Will bequeathing the pro¬ 
perty to them after the death of Musummat 
Abo, and also that they are preferential 
heirs to the daughters and daughter's son. 
The following were the issues 
1. Did Mara make an oral W’ill providi- 
ing that the plaintiffs would succeed him on 
the death of his widow Musammat Abo? 

2 If not, have the plaintiffs a right to 
succeed Mara qua the property in suit in the 
presence of defendants Nos. 2 to 4 ? 

3. If not, have they got a locus standi to 

sue ? and 

4. If so, does the gift by defendant ho. 
1 amount to an acceleration of succession 
and if such is it not liable to challenge by 
reversioners ? 

On the first issue it was held that no 
Will had been proved. On the second issue 
the plaintiffs relied upon the answer to ques¬ 


tion No. in TTnmphrey.«?’ Customary Law 
of the Hoshiarpur District and claimed 
that this established the plaintiffs’ right 
as preferential lieirs. 9’hat answer states 
that of tlie Hosliiarpur District had 

said that a daughter could succeed in the 
absence of descendants of a great-grand¬ 
father. There was no distinction made in 
either question or answer between ancestral 
and self-ac(juired pi'operty, and the Trial 
Court held on the authority oi Ra jkuar v. 
Talolc S'nigh (1) that the entry mu.st be taken 
to relate only to ancestral proi)erty. It 
found further that the general rule was 
in favour of daughters succeeding tlieir 
father to sclf-ac<iuired property and that 
no instance to the oontrajv had been es- 
tablished by the ))laintiffs. The issue ac¬ 
cordingly was decided against them. 

Upon tlie third issue the learned vSub- 
ordinate Jiulge held that the plaintiffs had 
a locus standi to sue, and on the fourth 
that the gift was in favour of the next heirs 
and thus merely an acceleration of succes¬ 
sion. As a result the suit was dismissed. 

The plaintiffs liave appealed and again 
rely upon the riwaj-i~am entry. There is 
this to be said for their learned Counsel’s 
argument that the decision in Rajkuar v. 
Tolak Singh (1), appears to have been given 
in respect of a riwaj-i-am in which no dis¬ 
crimination was made between ancestral 
and self-accpiired property. It is to the 
effect that where the riwaj-i-am talks about 
landed property and succession to it with¬ 
out such discrimination, the rule laid down 
can usually only be taken to apply to an¬ 
cestral property. In the pre.sent instance, 
however, there. are passages elsewhere in 
the riwaj-i-am in which ancestral is dis¬ 
tinguished from self-acquired property and 
these occur not only in the section relating 
to the gifts but also in the section relat¬ 
ing to succession. It is possible, therefore, 
that Rajkuar v. Tolak Singh (1) is not 
- precisely applicable, for we have been un¬ 
able, to consult the 1878 Riwaj-i-am of the 
Ferozepore District which is the record 
with which it deals. At the same time 
the general rule of Punjab Custom as stated 
in para 23 (2) Remark 2, of Rattigan's 
Digest is that the onus of proving their 
superior title against daughters to succeed 
to self-acquired property lies upon the col¬ 
laterals. The answer to question No. 45 of 
the Hoshiarpur Riwaj-i-am is unsupported 

(1) S3 Ind. Oas. 902; 38 P. R. 1916; 99 P. W. R. 
1916. 
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by instance of Araui collaterals succeeding 
against daughters to property either an¬ 
cestral or scH-acquired. There are two 
direct instances of daughters succeeding, 
presiun.ibly to ancestral property, but these 
do not refer to the existence or non-exist¬ 
ence of near collaterals. This same 7-ijray- 
i-am. has recently been held in I’lnm v. 
Raji (2-, not to be a relial)le piece of evi¬ 
dence un a (luestion of gift where the 
entry was not supported by instances and 
was admittedly Avrong in one respect. 
There are indirect instances in favour of 
daughters succossionito.be foundimdeiupies- 
tioii and answers Xo. 41 which deal with 
alienations by iwi<loAvs and lay down the 
rule that the widow has no right to make 
any alienation. A number of illustrations 
are appended of exceptions to this rule, 
and among them are several examples of 
gifts by Avidows to daunhters and 
daughters' sons which gifts are said not 
to have been set aside. In Ghniisa v. 
Xa!hu (3) it was found on the authority of 
several previous cases that amongst Arains 
of the Hoshiarpur District a gift by a son- 
less proprietor of ancestral property in 
favour-of a daughter is valid by custom, 
and it appears from the judgment that 
such a i)erson’s power to gift self-acquire<l 
property had not been disputed. The same 
judgment contains the following passage 
which emphasises the undoubted fact that 
in an endogamous tribe the position of a 
daughter as heir is much stronger than 
in exogamous tribes:— 

“1 find that taken as a class there is 
one characteristic that pre-eminently dis¬ 
tinguishes the Arains and that is the far 
greater regard they have than that shown 
by other agricultural tribes for the rights 
of Avomen. This, no doubt, is largely due 
to the fact that they are a strictly en¬ 
dogamous tribe, and that consequently 
land Avhen it passes into a woman's hands 
is not likely to leave the family to Avhich 
it belongs.” 

In the present case except the riivaj-i- 
am Avhich may or may not be evidence 
against the general rule therein no other 
evidence of any value that Arain collate¬ 
rals exclude daughters. Three judicial in¬ 
stances were put forward but they do not 
cover the point for decision, namely the 
right of daughters and daughters’ sons to 



(3) 82^p: R.'lOOO; P. L. R. 1900 p. 549. 
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succeed to the self-acquired property of a 
son less father and grandfather and if we 
assume that the answer given to question 
No.45 in the Hoshiarpur Riwaj4'am was in¬ 
tended to apply to self-ac(iuired as Avell as 
to ancestral property that answer sofaras 
it concerns Arains is unsupported by 
instances and is opposed to a very clear 
generaj custom. 

For these reasons, Ave agree with the 
Court beloAv that the plaintiffs have failed 
to prove that they are prefei-ential heirs 
and Avo affirm the decision that the gift 
AA'as merely an acceleration of succession by 
the next heirs. The appeal fails and is 
dismissed Avith costs. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT, 
FULL BENCH. 

Miscellaneods Second Civil Appeal No. 390 

OF 1924. 

January 9, 1925. 

Pmenf;—Sir Shadi Lai, Kt., 

Chief Justice, Justice Sir Henry Scott- 
Smith, Kt., Mr. Justice Martineau, 

Mr. Justice Cam ibell and 
Mr. Justice Zafar Ali. 

SARD .A R KHAN and others— 

Pi, AiNTiFFs—A ppellants 
I'ersxis 

Musammat AlSnX BUM alias MARAYAM 
BIBl—D f,feni)ant—Respondent. 

Sint.t Valuation .-Icf iVlI of ISS7), s. U, scope of 

Objection to valuation, when can be taken—~Jurisdic- 
tion. 

Ihe genei'nl rule relating to jurisdictioa ia that 
neither consent^ nor Avaiver by a party to a suit can 
confer jurisdiction upon a Court Avhich has no inher¬ 
ent jurisdiction; juri.sdiction over the subject-matter 
of a suit can be given only by laAv. Section 11 of the 
buits \ aluation Act, however, provides an exception 
to .the general rule and lays down that a party who 
has not taken objection as to the pecuniary jurisdic¬ 
tion of the Court at the time specified in cl. (a) of the 
section cannot be allowed to dispute that jurisdiction 
afterwards. The object of tlie Legislature in enacting 
this provision Avas to in.sure that the time and labour 
spent by a Court in deciding a case should not be 
wasted if the party concerned has joined issue and 
gone to trial upon the merits without raising objec¬ 
tion to the pecuniary jurisdiction of the Court at the 
earliest opportunity, [p. 76. col. 1.] 

Section 11 of the Suits Valuation Act governs all 
cases of erroneous valuation irrespective of the ques¬ 
tion as to whether the value of the suit is .determined 

by rales havmg the force of law or any other manner. 
Lp. 76, col. 2.J 

Case-law reviewed. 
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Miscellaneous second appeal from an 
order of tlie District Judge, Gurdaspur, 
dated the 21st January 192-i, reversing that 
of the Subordinate Judge, Second Class, 
Gurdaspur, dated the 17th May 1923. 

ORDER OF REFERENCE TO 
A FULL BENCH. 

Maptineau and Zafar Ali, JJ.— 

{ISth June —The jama or revenue as¬ 
sessed on the land in disi)ute being 
Rs. 177*11-0, the value of the suit for pur¬ 
poses of jurisdiction was thirty times that 
amount, i.e., Rs. 5,336-4-0, and the suit was, 
therefore, beyond the pecuniary jurisdic¬ 
tion of a Second Class Subordinate Judge. 
But though the amount of revenue assessed 
was correctly stated in the petition of 
plaint, thirty times that amount was stated 
to be Rs. 1,330-4-0 instead of Rs. 5,336-4-0, 
and on that erroneous valuation the suit 
was made over to and tried and decided 
by a Subordinate Judge, Second Class. 
From his decision, which was in favour of 
the plaintiffs, tlie defendants a])pealed to 
the District Judge and even before that 
officer no objection as to valuation or juris¬ 
diction was taken. The result of the appeal 
to him was that he remanded the case for 
fresh decision. From that order of remand 
the plaintiffs have lodged a second ai)peal 
in this Coui'tand have taken the objection 
for the first time that the proper value of 
the suit being Rs. 5,336-4-0, the defendant's 
appeal from the judgment and decree of 
the Subordinate Judge lay to the High 
Court and not to the District Judge, and 
that the proceedings of the District Judge 
being without jurisdiction are null and 
void. 

As the plaintiffs themselves under-valued 
their suit the responsibility for what follow¬ 
ed as a result of that under-valuat ion rests 
entirely on their heads, and it is a question 
whether they can be allowed to raise the 
objection as to jurisdiction in second appeal. 
In Kishan Lai v. Rup Chand (IJ it was 
held that such objection cannot be enter¬ 
tained in second appeal. But the learned 
Counsel for the defendants-respondents 
meets the objection by a reference to s. 11 
of the Suits Valuation Act (VII of 1887) 
which lays down that an obiection as to 
pecuniary jurisdiction shall not be enter¬ 
tained by an Appellate Court unless (a) it 
was taken in the Court o.^ first instance or 
in the lower Appellate Court, or (6) the 

(1) A. W. N. (18891 169. 


Appellate Court is satisfied that the over¬ 
valuation or under-valuation “ lias pre¬ 
judicially affected the disposal of the suit 
or appeal on its merits." The present case 
doe.s not fall under cl. (a), and as regards 
(b) it was neither stated in the grounds of 
appeal nor in arguments liefore us tliat the 
under-valuation of the suit "had prejudici¬ 
ally affected the disposal of the appeal on its 
merits." But Counsel for tlie appellants 
on the authorily of CkiiKja Sakai v. Sheo 
Lai (2) and the string of'the Punjab cases 
noted in the margin (foot-note)* in which 
that ruling M'as followed, contends that s. 11 
is not applicable. In Guin/a Sakai v. Sheo 
La/(2), it was held for the first time that 
“ s. 11 is limited to cases in which the 
valuation depends on the discretion of the 
parties or tlie Court, and is not applicable 
to cases in which the valuation is fixed by 
rules having the force of law." This pro¬ 
position was recited and followed in all 
the subse{pient cases quoted above; but 
with all respect to the learned Judges, who 
laid down or adopted that rule, we consider 
it opposed to the plain and comprehensive 
language of the section which enacts a 
general rule without any indication, express 
or implied, of the intention of the Legis¬ 
lature to e.xclude from its scope any class 
of cases whatever. Where the language 
of a legal enactment is neither vague nor 
ambiguous the Courts are bound to inter¬ 
pret it as it stands and for obvious reasons 
it is not permissible to read between the 
lines anything whicli tlie Legislature itself 
would liave undoubtedly added if it had 
been its intention to frame a rule of limited 
and not general application. The proposi¬ 
tion tliat " the section must be limited to 
cases in whicli the valuation depends on tlie 
discretion of theparties or the Courts" (a) 
and "is not applicable to cases in which valu¬ 
ation is fixed by the rules having the force 
of law " (b) which occurs in Ganga Sakai 
V. Skeo Lai {'2) and was repeated in almost 
every subsequent case would itself, if scru¬ 
tinised, appear to be neither well-conceived 
nor sound. The valuation of a suit is in 

(2) P. R. \H[n. 

*Khv:la Yar v. Wafiah Dpj, .35 P. R. 1901; 17 P. L. 
R 15iai, C!i 'loo V. Kali Das, 41 Ind. Cas. 81G; 21 P. R. 
lOlS, Siihh Raj v. Kanhaija Lul, 28 Ind. Cas. li;?; 2 P. 
R. 1915; 191 P. L- It- I91.'>. l^aiiga y. Mali, 8 Ind. Cas. 
101.3; 214 P. L. R. 1910, Makammod Shah v. Abdullah 
5(5 Ind. Cas. 918 and dhulam Akhai' Khan v 
Bakhat Bihi, 29 Ind. Cas. 79(5; 116 P. L. R. 1915- 229 
P. W. R. 1915. 
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no case left to the discretion of the parties 
ie., both parties, or the Court. The plaintill 
can in certain classes of suits put his own 
valuation on the relief sought hy him and 
that valuation cannot be questioned and 
determines the forum. How then would 
s. 11 come into play in cases where plaint¬ 
iff's valuation of the suit has to be accepted? 
In no case does the valuation of a suit 
depend on tlie discretion of the Court, 
though the Court can make an enquiry 
and detennine the valuation. Thus part 
(fi) of the proposition is untenable, and (6) 
cannot stand if it rested on («). If it did 
not, there is nothing else to support it. 
Section 11 was enacted to validate pro¬ 
ceedings that were otherwise void for want 
of pecuniary jurisdiction. If the intention 
of the Legislature had been to exclude from 
the scope of the section cases in which 
valuation is fixed by the rules having the 
force of law it would have given expression 
to that intention by adding a clause to that 
effect. But it appears that the construction 
put on s. 11 in Ganga Sakai v. Sheo Lai (2) 
was never properly criticised till a Punjab 
ruling based upon it, i.e. GhithmAkba r Khar 
\.Bakhat Bibi (3) was referred to in the 
Madras High Court in Vedaji Badrira 
Timmal Rao V. Subramania Gurukkal (4). 
Kumara Swami Sastri, J., who disposed of 
that case, observed as below:— 

“ Mr. Govindaraghava Aiyar contends 
that s. 11 can only apply to cases where the 
plaintiff having an option as to valuation 
gives an incorrect valuation, and not to 
cases where the principle of valuation is 
incorrect and a wrong principle has been 
followed in cases where there is only one 
method by which the suit is to be valued 
He refers to Ghulam Akhar Khan v. Bakhat 
■Bibi (3). I do not think there is anything 
in s. 11 of the Suits Valuation Act which 
suggests the difference sought to be made 
by Mr. Govindaraghava Aiyar. The words 
are general and the section i-efers to 
over-valuation and under-valuation. It 
does not matter how the same arises. The 
very object of s. 11 is to prevent the 
operation of the general rule that neither 
consent nor waiver can confer jurisdiction 
on Courts which have under law only a 
limited pecuniary jurisdiction in cases 
where there has been no prejudice on the 
merits. In Gotinda Menon v. Karunakara 

^^(^3) 29 Ind. Cas. 796; 116 P. L. R. 1915; 229 P. W. R. 

(4) 52 Ind. Cas. 992. 


Menon (5) it was held that in cases of over¬ 
valuation or under-valuation the Appellate 
(.'ourt should not interfere unless the dis¬ 
posal of the suit has been prejudicially 
affected." 

The Punjab rulings were again cited 
before a Division Bench of the Madras High 
Court in Ammalu Ammal v. Krishnan 
Xair (6) and were dissented from. One 
of the learned Judges observed as below:— 

‘‘As])ointed out in Narayani Ammal v. 
Secretary of State (7), Vedaji Baska ra Tim- 
mal Rau v. Sahranmnia Gurukkal (4) and 
Rayhara Chariar v. Raghnva Chariar 
the language of s. 11 of the Suits Valua¬ 
tion Act is very wdde and the restrictions 
sought to be imposed by the decisions of 
the Punjab Chief Court cannot, in my 
opinion, control the plain words of the sec¬ 
tion." 

We are also strongly of opinion that the 

language of s. 11 does not admit of the 

construction put upon it in Gangn Sakai v. 

Sheo Lai (2) and the subsequent cases based 

upon that ruling, and we, therefore, refer 

to a Full Bench the question whether s, 11 

of the Suits \ aluation Act admits of the 

interpretation put on it in Ganga Saliai v. 

Sheo Lai (2) or, in other words, whether 

s. 11 is limited to cases in which valuation 

depends on the discretion of the parties or 

the Court and is not applicable to cases in 

\\ hich valuation is fixed by rules having the 
force of law ? 

^0^'^ Chand, Sheikh Chiragh Din 
and Mr. Xiaz Muhammad, for the Appel¬ 
lants. ^ 


• ^ ^ aim oir 

mad Iqbal, for tlie Respondent. 

JUDGMENT OF THE FULL 

ou . bench. 

Snadi Lai, C. J, —This Reference 
raises the question of the correctness of the 
rule laid down m Ganga Sakai v. Sheo Lai 

n- in lOiuda Yar v. Wakat 

c n # subsequent judgments that 

s. n of the Suits Valuation Act VII of 1887 
IS limited to cases in which the valuation 
depends on the discretion of the parties 

in xuhf k applicable to cases 

the force of law'°“ 

to the Reference. 
( 5 ) possession of agricul- 

is i !S £: 
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tural land, and it is common ground that, 
if the suit had not been under-valued, it 
would have been tried in the first instance 
by a Subordinate Judge of tlie First Class, 
instead of a Suljordinate Judge, of the 
Second Glass whose jurisdiction was limit¬ 
ed to suits not exceeding Rs. 5,000 in value; 
and that the first appeal from the decree 
of the Trial Court would have been heard 
by the High Court and not by the District 
Judge. No objection on the ground of 
under-valuation was, however, taken either 
in the Court of first instance or in the 
lower Appellate Court ; and it was only in 
this Court that the objection was first 
raised that neither the Trial Court nor the 
District Court was competent to adjudicate 
upon the dispute between the parties. 

Now, if the judgment in (ianiia Salmi v. 
5/ieo La/ (2) correctly interprets s. 11 of the 
Suits Valuation Act, the objection urged by 
the appellants must prevail because it is 
beyond dispute that the valuation of the 
suit was fixed by rules having the force of 
law. The section in so far as is relevant 
to the question before us runs as follows :~ 

“Notwithstanding anything in s. 578 of 
the C. P. C., an objection that by reason of 
the over-valuation or under-valuation of a 
suit or appeal a Court of first instance or 
lower Appellate Court which had not juris¬ 
diction with respect to the suit or appeal 
exercised jurisdiction with respect thereto 
shall not be entertained by an Appellate 

Court unless— ^ • 

(а) the objection was taken in the Court 
of first instance at or before the hearing at 
which issues were first framed and recorded, 
or in the lower Appellate Court in the 
memorandum of appeal to that Court, or 

(б) the Appellate Court is satisfied for 
reasons to be recorded by it in writing, 
that the suit or appeal was over-vlaued, or 
under-valued, and that the over-valuation 
or under-valuation thereof has prejudicially 
affected the disposal of the suit or appeal on 

lt)S XXX01*1^S 

(2) If the objection was taken in the 
manner mentioned in cl. (a) of sub-s. (1), 
but the Appellate Court is not satisfied as 
to both the matters mentioned in cl. (6) 
of that sub-section and has before it the 
materials necessary for the determination 
of the other grounds of appeal to itself, it 
shall dispose of the appeal as if there had 
been no defect of jurisdiction in the Court 
of the first instance or lower Appellate 
Court, 


(3) If tlie objection was taken in that 
manner and the Appellate Court is satisfied 
as to both those matters and has not those 
materials before it, it shall proceed to deal 
with tlie appeal under the rules applicable 
to the Court with respect to the hearing of 
appeals; but if it remands the suit or 
appeal; or frames and refers issues for 
trial, or requires additional evidence to be 
taken, it shall direct its order to a Court 
competent to entertain the suit or aiipeal.” 

The language of the section is compre¬ 
hensive enough to include all cases of 
erroneous valuation and does not suggest 
any distinction between cases in which the 
valuation depends upon rules having the 
force of law and those in which the valua¬ 
tion is determined otherwise. Tlie learned 
Judge, who decided the case of Ganga 
Sahai v. Sheo Lai (2) holds that the section 
“ is limited to cases in which the valuation 
depends on the discretion of the" parties 

or the Court.and is not applicable to 

cases, in which the valuation is fixed by 
rules having the force of law." He does 
not, however, give any reason for making 
this distinction, nor does he state how it 
can be deduced from the language of the 
Statute which is general in its terms. 
Moreover, if the value of a particular suit 
depends upon the discretion of the plaintiff, 
e. g., a suit foraccounts, or upon the decision 
of the Court, it seems to me that, when the 
plaintiff exercises his option or the Court 
determines the value, the suit has been 
properly valued and no question of over¬ 
valuation or under-valuation could arise. 
It does not appear what cases were within 
the (contemplation of the learned Judge 
when he referred to valuation " which de¬ 
pends upon the discretion of the parties." 
There are no doubt some-suits in which the 
law allows the plaintiff to state the amount 
at which he values the relief sought by 
him, but I am not aware of any case, and 
certainly none has been mentioned by the 
learned Vakil for the appellants, in which 
the defendant has any discretion in ti.xing 
its valuation. 

I consider that the dist inction referred 
to above is not warranted by the language 
of the section and appears to be arbitrary. 
It is no doubt undesirable that a Court 
who.se pecuniary jurisdiction is limited to 
suits not excee(ling, say, Rs. 1,000 in value, 
should be allowed to try a suit regarding 
property worth a lac of rupees, and that in 
the event of no objection as to under- 
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valuation being raised in the manner men¬ 
tioned in cl. (a) of s. 11, sub-s. (It, the 
decree passed by such Court should be held 
to be binding upon the parties. 

The general rule relating to jurisdiction 
is that neither consent nor waiver by a 
party to the suit can confer jurisdiction 
upon a Court which has no inherent juris¬ 
diction ; and that jurisdiction over the 
subject-matter of a suit can be given only 
bylaw. As pointed out by their Lordships 
of the Privy Council \u Lcdganl v. Bull 
(10). “When the Judge has no inlierent 
jurisdiction over the subject-matter of a 
suit, the parties cannot, by their mutual 
consent, convert it into a i)roper judicial 
process, although they may constitute the 
Judge their arbiter, and be bound by his 
decision on the merits when tliese are sub¬ 
mitted to him.” 
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tion Act which would warrant the dis¬ 
tinction drawn in Gauga Sakai v. Skeo Lai 
(2) and that the section governs all cases 
of erroneous valuation irrespective of the 
question as to wlietlier the value of the 
suit is determined by rules having the 
force of law or in any other manner. 

Scott-Smith, J.—I concur. 

Martineau, J.—I concur. 

Zafar Ali, J,—I concur. 

Campbell, J,—I also concur. 

By the Court. —The case will now 
be heard by the Division Bench on the 
merits. 

Z-K. Order accordingly 


Section 11, however, provides an excep¬ 
tion to the general rule and lays down that 

a party who has not taken olq'ection as to 
the pecuniary jurisdiction of the Court at 
the time specified in cl. (a), cannot be 
allowed to dispute that jurisdiction after¬ 
wards. It appears that the object of the 
Legislature in enacting this provision was 
to ensure that the time and lal)our spent 
by a Court in deciding a case should not 
be wasted, if the party concerned has join¬ 
ed issue and gone to trial upon the merits 
without raising objection to the pecuuiarv 
jurisdiction of the Court at the earliest 
opportunity. It will be observed that a 
similar rule has been enacted by the new C 
P C. in order to cure a defect of territoriai 
jurisdiction. Section 21 of the 0. P C of 
1908 provides that no objection as to the 
place of suing shall bo allowed by anv 
Appellate or Revisional Court unless such 
objection was taken in the Court of first 
instance at the earliest possible opportunitv 
and in all cases where issues are settled 
at or before such settlement and unless 

there has been a consequent failure of 
justice. 


^ The object of the Legislature in both ci 

18 the same, namely, that the defect of ju 
diction on territorial or pecuniary "roi 
should not render proceedings in'ac 
abortive if such objection was not ta 
at the earliest opportunitv and there 
been no consequent failure of justice 
must, therefore, hold that there is noth 
m the language of s. U of the Suits Val 

5 ™: ^ ^ 5 


ALLAHABAD HIGH COURT. 

First AprEAi. fkom Order No. 7 of 1924. 

April 16, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

J AGAT PANDE— Plaintiff—Appellant 

SARWAN PANDE and others— 
Defendants—Respondents. 

Cii il Procedure Code {Act T of PJOS), s. lOJ,, Sch. 
Il> Arhilration without intci^vcntion of 

Court- Order filing award—Decree-Appeal, whether 


Aiiapiwil IS allowed under s. lOJ (1) {f)oi the C. 
P. ('. from^ an order liliug or refu.dng to file an 
award but nosecon<l aj)pial is allowed from an order 
passed on such an api)lication. On the other hand, 
under para. 21 (2) of Sch. II to the C. P. (1, when 
an award lias been filed and a decree is made in 
accordance with it no appeal lies from such decree 
^xcept in so fur as it is in variance with the award, 
llie right of appeal ffiven by .s. 10-1 (1) (/;, however, 

IS not taken away by the fact that a decree has subse¬ 
quently lieen passed in accordance with the award, 
[p. <<,col. 1.] 

35Ind.Ca3. 

8.13. .IS A. .Iso. It A. L. J. 481 and Lachmi Narain 
V. 54 Ind. Cas. 443; 42 A. 185; 1 U. 

I. li. U. (A.) In; lb A. L. J. 78, referred to. 

W h?rd instead of passing an order directing the 
award to be hied and then procee ling to pass a decree 
upon It in accordance with the law the Court dis¬ 
poses of the whole case by one order, an appeal 
agdinst the ord^r is ia substance an appeal against 
an order directing the award to be filed and is com¬ 
petent under s. 101 (1) (/) of the C. P. C. [p. 77, col. 2.] 


First appeal from an order of the First 
Additional Judge, Gorakhpur, dated the 
dlst October 192^ 


Messrs. Sankar Saran and Brajmohan Lai 
Dave, for the Appellant. 

Mr. Harihans Sakai, for the Respondent, 
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In rt MArtOMED ESMAIL PAZLA. 


JUDGMENT. —This first appeal from 
order arises out of an ax’bitration award 
made without the intervention of the Court. 
The plaintiff-appellant came into Court 
with an application which is very inartis- 
tically drawn, but which has been treated 
throughout and is now treated by him as 
in substance an application to file an award 
under para. 20 of the Second Schedule of 
the C. P. C. In para. 6 of the plaint he 
stated that his object was to get the award 
filed and to obtain a decree upon it. In 
the course of the proceedings a ])lea was 
taken before the learned Munsif that the 
defendant was a lunatic and incapable of 
representing his own interests. The learn¬ 
ed Munsif ultimately, liowever, disposed of 
the matter by an e.c parte order in these 
terms;— 

“J udgment. Suit for the enforcement of 
an award. 

“Defendant's Pleader states that he has 
nojinstructions. Suit is heard ex parte. Claim 
is proved. Decreed with costs.” 

The defendant went in appeal to the 
learned District Judge. The learned Dis¬ 
trict Judge held that the question of the 
defendant's capacity had not been proper¬ 
ly disposed of in the proceedings. He, 
therefore, set aside the order of the learned 
Munsif and remanded the whole case for 
trial de novo. The plaintiff comes hex’e in 
appeal from that order. His contention is 
that the appeal was one from a decree 
passed in accordance with the award, and 
that, therefore, under para. 21 (2) of the 
Second Schedule of the C. P. C. the appeal 
to the District Judge was incompetent. 

The law governing the right of appeal in 
these cases is contained in s. 104 (1) (/), 
s. 104 (2), and para. 21 (2) of the Second 
Schedule of the C.P. C. An appeal is allowed 
from an order filing or refusing to file an 
award, but no further appeal is allowed from 
an order passed on such an application. On 
the other hand when an award has been 
filed and a decree is made in accordance 
with it, no appeal lies from such decree 
except in so far as it is at variance with 
the award. In this case the appellant’s 
contention is that the respondent should 
have appealed from the separate order direct¬ 
ing the award to be filed. The difficulty 
is that no such separate order is to be found 
on the record. Instead of passing an order 
directing the award to be filed and then 
proceeding to pass a decree upon it in ac¬ 
cordance with law the learned Munsif dis¬ 


posed of the whole case by the very brief 
order which lias been quoted above. This 
was the only order from which it was pos¬ 
sible for the respondent to appeal. We 
think, therefore, tliat the appeal wa.sin sub¬ 
stance an appeal from an order directing 
the award to be filed. It is established by 
ample autliority that the right of appeal is 
not taken away liy the fact that tlie decree 
has subsequently been passed in accordance 
with the award. We may refer to Hari 
Kiinu-ar v. Lakhmi Ram Jain (1) and 
Lachmi Naratn v. Sheonath Pande (2). 
Ihe appeal to tlie Court below having 
been one from an order directing an award 
to be filed, no furtlier appeal lies to this 
Court. We accordingly dismiss the appeal 
with costs including in this Court-fees on 
the higher scale. 


(1) .h Iml. Ciis. :W M. :’>80; 14 A. L J -181 
i2>5l ImK Cas. 1-13; 12 A. IM; 1 U. P. L. H. (A I 177 
lo A. L, J. 76. 


BOMBAY HIGH COURT. 

Insolvency Petition No. 143 op 1924. 

January 23, 1925. 

Preaent.'—Ur. Justice Crump. 

In re MAHOMED E8MAIL EAZLA— 

Appellant. 

Presidency Towns InsuUejiaj .let (III of 1000) $ 3.j 
(tf) (■})—Examination for discovery of insolvent's pro¬ 
perty, when to he directed—Dispute as (o title—Pro¬ 
cedure. 

Clauses (-1) and (5) of s. 30 of the Presidency Towns 
Insolvency Act are intended to provide a suinmarv 
procedure for ordering iniyment of debts due to the 
in.solvent and delivery of property wliere there is no 
dispute. The procedure provided under tliesc clauses 
however, is inappropriate in a case where the person 
agiunst whom the order is sought lo be made claims 
to hold the property under a conveyance from tlie 
insolvent and sets up the validity of the conveyance 
in his own favour. 

re Lucas, 28 Ind. Cas. 109; -12 C. 109, referred 

Air. Midla, for the Appellant. 

JUDGMENT.— Alaliomed Ismail Eazla 
"was adjudicated insolvent on February I 
1924. On September 27, 1924, the Official 
Assignee applied to the Court for an order 
for the examination of five persons under 
3. 36 of the Presidency Towns Insolvency 
Act. On December IG, 1924, the three 
petitioners, being three of these persons 
obtained a Rule nisi calling upon the Official 
Assignee to show cause wliy the order for 
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their examination shouki not be vacated. 
The Rule ^vas argued before me on January 
20. 1925, and I reserved my judgment. 

The nature of the controversy between 
the parties can be gathered from the 
allidavits. The insolvent in his athdavit of 
September 27, 1924, in support of the ap¬ 
plication for an order under s. 30, sets out 
a number of very serious charges against 
the petitioners. The substance of tnose 
charges is that they by coercion, fraud, 
undue inlluence, and forgery obtained mort¬ 
gages of the insolvent s property for which 
no adequate consideration was paid. The 
properties in dispute are valued at many 
lakhs of rupees. The petitioners in their 
affidavit of December 10, 1924, deny those 
charges. The insolvent in his counter¬ 
affidavit of January 19, 1925. re-allirms 
them. In paras. 4 and 0 of that affidavit it 
is stated that the object of the proposed 
examination under s. 30 is to obtain an 
order under cl. 5 of s. 36 for the deliverv 
of the property to the Official Assignee 
thereby avoiding the expense and delay of 
a regular suit. 

I am not concerned at this stage with the 
merits of this dispute. It may, however, 
be noted that the Otlicial Assignee at 
one time expressed an intention to file a 
suit. In the circumstances is it proper to 
allow the proposed examination under s. 30? 
In my opinion the object in view is beyond 
the scope of that section. It would not be 
possible to obtain the relief desired without 
setting aside the mortgages on the ground 
suggested. As to the scope of s. 30 1 agree 
with the remarks of Chitty, J., in a some¬ 
what similar case: In re Lucas (1). If it 
is coiTect to say, as I think it is, that s. 
30 (4) and (5) was intended to provide a 
summary procedure for ordering payments 
of debts due and delivery of property where 
there was no dispute (see page 114), it is 
obvious that the procedure under that 
section is inappropriate in the case of such 
disputes as we have here. 

The Rule must be made absolute. No 
order as to costs. 

z. K. Rule made absolute. 

(1) 28 lud. Cas. 409; 42 C. 109. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 14 of 1924. 

April 20, 1925. 

Present:—yiv. Justice Sulaiman and 

Mr. Justice Bovs. 

BAIJNATH PANDAN— Creditor 

—ApPELLAltT 


The estate of Mr. E. C. DEN.NET 
(Insolvent), through The DISTRICT 
JUDGE OF JHANSI— Respondent. 

I’suritiiis Loan.i .let (X of I'JIO), s. J (o) ()))—Claim 
ii'iaiii.-it .sun tfi - {ntvnst, whether can he reduced — 
Interest at 7) per cent, per annum, whether exce*’- 
aiie. 

WluTi* a credittiv wislies IjiucI a debtor and 
n-ct>vcr.s from him a sum of money said to be due on a 
transaction entered into betua-en tiie parties, the 
rsjirious Loans .Act would be ai)i)!icable irrespective 
of the fact whether t lie debtor is lialilc us a principal 
debtor or as a. surety. Sc-tion 2 (•‘^) of the Act is 
wide enough to cover llie case cf a surety also, and 
tlie Act makes no distinction whatsoever between a 


l.rinoipal debtor and a surety, fj). 79, col. 1.] 

Interest at the rale of 75 jier cent, per annum is not 
only excessive but is exlurtionately liiKli and it is 
;;ros.«ly unjust to allow a idaim for such a high rate 
of interest to succeed in a Court of Law [i/Ad.j 

First api)eal from an order of the District 
Judge, Jhansi, dated the lllh October 


•• •J, 


ill*. .1.5^a?iI/ah for the Appellant. 

Mr. L. .1/. Banerji, for the Respondent. 


JUDGMENT —This is a creditors 
appeal arising out of an application in an 
insolvency case to be entered as a schedul¬ 
ed creditor in respect of an amount due 
on a promissory-note, dated the 19th of 
July 1922, executed by the insolvent along 
with two other persons for a sum of Rs. 800. 
The promissory-note bore an interest at 
the rate of one anna per rupee per mensem, 
which works out at 75 per cent, per annum. 

The learned District Judge came to the 
conclusion that the rate of interest was 
excessive and that the transaction was unfair 
as between the parties thereto. 

He accordingly reduced the rate of 
interest to 12 per cent, per annum simple 
interest which he considered to be adequate 
having regard to all the circumstances of 
this case. 

The creditor has appealed. 

The first point urged on his behalf is 
that the Act has no application to this case 
because the respondent E. C. Dennett was 
not the principal debtor but a mere surety. 
In our opinion, this argument has no force 
whatsoever. If the creditor wishes to bind 
the respondent and recover from him ® 
sum of money said to be due on a transao- 
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tion entered into between the parties the 
Usurious Loans Act (X of 1919) would 
be applicable irrespective of the fact 
whether the respondent is liable as a 
principal debtor or as a surety. 

Section 2 (3) (6) is wide enough to cover 
the case of a surety also. We think that 

the Act makes no distinction whatsoever 
on this account. 

^ The next point urged is that the rate of 
interest was not excessive. We think that 
It was not only excessive but was extor- 
tionately high, and the learned District 
Judge was perfectly justified and in fact 
was bound to reduce the amount and it 
would have been grossly unjust to allow a 
claim for such a high rate of interest to 
succeed in a Court of Law. 

It is lastly urged that 12 per cent per 
annum simple interest which had been 
allowed by the District Judge is too low 
The learned District Judge has before 
him several circumstances. It was not 
only one person but three persons who joined 
in executing the promissory-note. The 
promissory-note was for Ks. 800 and was 
payable on demand and the creditor was 
not bound to wait for any long period. 
One of the executants, namely, the persent 
respondent was employed on the Railway 
and was earning from Rs. 155toRs. 100 
a month as pay. No other circumstances 
were brought before the Court to show 
that the creditor was running any serious 
risk in advancing the money to these three 
persons who had been held jointly and 
severally responsible. Having regard to 
all the circumstances of this case he arrived 
at the conclusion that the rate of interest 
at 12 par cent, per annum was a proper and 
fair rate of interest. We find it impossi¬ 
ble to differ from the view which he has 
taken. The result is that the appeal fails 
and we dismiss it with costs. 

K. Appeal dismissed. 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction iSuit 
No. 2211 op 1924. 

January 23, 1925. 

Present .-—Mr. Justice Pratt. 
ARDESHAR COWASJI PATEL— 

Plaintiff 

versics 

K. D. AND BROS.— Defendants. 

ITamf^r o/ Property Act {IV of 188A> tfa. 108,100 


A Ifss.-LMl. es ii..| l.y .-issi-nin.-iU of l,is in 

th.’ U-asn osraj,,. lial.ility ..n tin- cuvciiauts 

ronhum-fl m llio lens.-, [p. .m). coI. 1 ] 

An \<y a Irasre of his inKacsI. ii, 

tlu- KabC ojvak-s .a privify ..f oslatr ia hv.-rn \Uv If«sor 

mul tho assi^Mur of il,r Icssco aiul tho a.ssi^oloo is lial)]o 
lotho lc.^sor ..nail o..vr)iajits lhal run willi the land 
I.u'ludnij? the rovenant to j.ny lei.ts ami taxes, [ibid I 
A ,m.rtgajro I.y a lessee of 1 h> interest in the leak 
I'.N \ .i\ o. ahsolule assi-fiiiaem ereates a privity of 
estate l.etween the lessor ami tlm-assignee, [ibid.] ' 
Case-law iliscusscci. ^ 

Mr. J. U. Vute/, for (lie Plaintiff. 

Mr. Kama, lor Defendant No. 3. 

is a lessee of 

a plot or land at Kirkee measuring 13 (539 
square yards, under a lease from the Sec¬ 
retary of State for the term of thirty-three 
years from April 1, 1918. 

ilie plaintiff sub-leased to the first de- 
fend^mt a plot out of the said laud measur- 
ing 8./0-1 square yards. The sub-lease 
was dated April 8. 1922, but the term began 
from September J, 1921, and was for seven 

Lfp®■ rm'® i‘‘^served by the sub-lease 
IS Rs. 600 per mensem, and the sub-lessee 
covenanted to pay a proportion of the 
ground-rent and taxes of the property so 
demised. Ihe ground-rent was a propor¬ 
tionate part of tlie rent reserved by the 
head-lease to the Secretary of State, 

On June 1, 1922, defendant No. 1 with 
the ^consent of the plaintiff assigned by way 

of mortgage his interest as sub-lessee to the 
third defendant. 

^ up to January 

31, 1923 but no ground-rent or taxes haye 
been paid ever since the commencement of 

the term, ?. e., from September 1, 1921. 

Plaintiff sues to recover these arrears up 
to February29, 1924. 

Defendant No. 1 Avas adjudicated insolv- 
ent on Januaiy 24 1924, and defendant 

N o. IS the Official Assignee. No relief is 
claimed against the Official Assignee and he 
IS not liable and fie is not a necessary 
party for the term was assigned prior to 

ill bim: 

and the liability on which defendant No. 2 
IS sued IS purely personal and contractual. 

There is no question as to the liability of 
defendant No. 1 who has not appeared He 
is the lessee of the plaintiff and is liable on 
his covenant for rent from February 1 
1923, and for a proportion of the ground- 
rent and taxes from September 1, 1921, 
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Section 108 (;) of tlie Transfer of Property 
Act expressly enacts that a lessee does not 
by assignment escape personal liability on 
the covenant of the lease, and follows on 
this point the English Law, for which see 
Eaton V. Ja<iues (1) and Auriol v. Milh, 
( 2 ). 

The arrears of rent are from Febniaiv 1, 
1923, to February 29, 1924, Ks. 7,800. The 
plaintiff drops his claim for a proportion of 
the taxes. The proportion of the ground- 
rent from September 1, 1921, till Feljruary 
29, 1924, is the fraction of 8,704-13,639 
multiplied by 150 per month, i. c.. Ks. 95 
per month for thirteen months. For de¬ 
fendant Xo. 3, the assignee of tlie lessee, 
it is contended that his liability is limited 
by s. 76 of the Transfer of Property xVct as 
he is a mortgagee. That section defines 
his duties to his mortgagor but has no 
bearing on his liability to the lessor. The 
Transfer of Property Act defines the rights 
and liabilities of the lessor’s transferee in 
s. 109, but is curiously silent as to the 
assignee of the lessee. But under English 
Law it is clear that an absolute assignment 
by the lessee creates privitv of estate and 
that the assignee is liable to the lessor on 
all covenants that run with the land includ¬ 
ing the covenant to pay rent: Walker v 
Reeves (Z) and WiltUuns v. Bosanquet (4) 
And this law has been followed bv the 
Madras High Court before and after the 
Transfer of Property Act in Kaviala Nayak 
V. Ronga Ran (5) and Kunhanujan v 
(6), and has been applied by this 

Veffcanna Naifc 

The mortgage to defendant No. 3 is bv 
way of absolute assignment and, therefore 

creates privity of estate: see Theethalan v’ 

Eralpod Rajah (8). Defendant No. 3 is 
therefore, liable to pay rent from the date 

of the assignment, 1 . c,, from June 1 , 1922. 

Ihe covenant to pay ground rent and taxes 

IS a covenant which runs with the land as 
It affects the land, which is the subject of 

(1) (1780) 2 Dong. 455; 99 E. R 290 

100E.R.912; 1 H. Bl. 433; 2 

S iiJiS 7 2°^^' 

(4) (1819) 1 Brod. & Bing. 238‘ 129 K P ^ii *> 

Moore 500; 21 U. K. 585 ’ ‘ ^ 

(5) 1 M. H. C. H. 24. 

T.St' L. J. t42; 21 
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the demise. See Spencer's case (9), Dyson 
V. Foster, (10) and Matheu'son v. Sri Ram 
Kanai Singh Deb (11). In South of England 
Dairies, Ld., v. Baker, (12), a similar 
.covenant to pay rates and taxes was held 
to be a covenant running with the land. 
Defendant No. 3 is, therefore, liable to pay 
a proportionate share of the ground-rent 
and taxes from June, 1,1922. The plaintiff 
drops his claim for the share of taxes, i. e., 
water rate and conservancy, and it is agreed 
that the proportion of the ground-rent is 
Ks.^ 2,644. 

There will, therefore, be a decree for the 
plaintiff against the first defendant for the 
sum of Ks. 95 per month for nine months 
from September 1, 1921, to May 31, 1922. 
There will also be a decree against defend¬ 
ants Nos. 1 and 3 for rent at the rate of 
Rs 600 per mensem from February 1, 1923, 
till February 29, 1924, and for a proportion 
of the ground-rent at the agreed figure of 
Rs. 2,(>44 with costs and interest and interest 
on judgment at six per cent. 

^(|fs.n.L.C. aUhEa.)53; ^ 

^ L T. 942; 

■iO 1. L- K. lljl). 

_ ai) 1 Ind. Cas. 826; 36 C. 075 at p. 702; 9 C. L. J. 
(i2) (1906) 2 Ch. O.'il; 76 L. J. K. B. 78; 96 L. T. 48. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 93 of 1924. 
January 30, 1925. 

Campbell. 

KISHAN SINGH —Plaintiff— 

Appellant 

versus 

SUNDER alias DINDAR and others— 

. Defendants—Respondbnts. . 

hand AlienatioJ 

finiifnf' i Suit to challenge alienation’' 

ion e:ffccted n< 

Thr limit' pn-mptm-, efect o. 
thJ ! T « "■hwh fclls with! 

(Ancestral T *^^1 ^ Tiinjab Limitatio 

1 ;^benation) Act of 1900 begins t 
Tild it attestation of miitatioi 

in the r«in ' that mutation was not effecte 
Stho nare'^i original vendees hut was effecte. 
for nr^^e^tf ^ persons who had obtained a decre 

been^ snL sale and whoha' 

open substituted as vendees in the nlace of th 
original vendees, [p. 81. col. 1.1 ^ 

Gas. 765; 48 P. P 

1911. 237 P. L. R. 1911; m p, r 
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Second appeal from a decree of the 
Additional District Judge, Amritsar, dated 
the 6th October 1923. 

Mr. Des Raj Sawhney^ for the Appel¬ 
lant. 

Mr. Jai Gopal Sethi, for the Respondents. 

JUDGMENT. —The question involved 
in this second appeal is whether a suit 
instituted on 29th July 1920 for a declara¬ 
tion to avoid a sale effected on the 19th 
February 1902 is within time. 

The facts are that the sale was pre-empt¬ 
ed by Sant Singh and othei-s from Budha 
Singh and others the original vendees by 
a decree of the Civil Court dated the 15th 
January 1904 and that no mutation was 
attested until the 21st February 1915 when 
the names of the pre-emptors were substi¬ 
tuted for those of the original vendees. 
Admittedly Punjab Act I of 1900 contains 
the law that applies. The learned District 
Judge has held the suit to be barred be¬ 
cause the mutation was not attested with 
respect to the original sale of 1902 be¬ 
cause there is no evidence of the date of 
which the alienees took physical possession 
and because it must be assumed that the 
present appellants had knowledge of the 
sale of 1902 when the pre-emption suit was 
instituted. 

This decision is clearly wrong. The 
mutation effected in 1915 was of the aliena¬ 
tion which the suit seeks to impugn. The 
fact that pre-emptors were substituted after¬ 
wards for the original vendees does not 
make any difference, and the suit is with¬ 
in time since it was instituted within 12 
years of the date of the attestation of 
the mutation. Even if Sant Singh and 
others had been transferees by a second 
sale from the original vendees, the situa¬ 
tion apparently would have been precisely 
the same according to what was ruled in 
Fazlar. Badan Singh (i), nsLuiely, that it is 
immaterial whether the mutation referred 
to in Art. 1 of the Schedule of Punjab 
Act I of 1900 is effected by the orig¬ 
inal transferees or by a second transferee 
from him. 

I accept the appeal with costs, set aside 
the order of the lower Appellate Court 
and remand the suit for re-decision on the 
merits. Stamp on appeal will be refunded 
and costs in the Court below will abide the 
result. 

z. K. Appeal accepted. 

(1) 11 Ind. Cas. 765; 48 P. R. 1911; 237 P. L. R. 1911- 

uip.w.R. mi. 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction Si MMAiiv 
Snr X(.. 2355 of 1922. 

January 19, 1925. 

Present: Justice Taraporewala. 

\ ED AND SOPHI’Ml —Plaintifiti 


< U f O (to 


R. P. WAGLE t.V: Co.—D kfexdants. 

I I'dcticc - .So/tcUor .s‘ ItLH III rt'siH’cl evats — 

Chanjiu'j oriier in faroiir »f SoHritny -Mn/ici/ h/iiuj in 
Court—AKiicInncnl hi/ creditor before chargin';/ order 
— Priority. 

A Solioitiy who has o!)tained a <-liai-gin'j order in 
respect of his costs us against certain money of liis 
client which is lying in {’ourl and wliich has been 
realised i]i e.xocntion of a dcci’e<‘ hv a creditor of liia 
client, has a right to receive, ins costs out of llie 
money so charged in juiority to tlie attaching credi¬ 
tor. so long as the money has not actuallv been 
paid out to the creditor, it is inimaterial that tlio 
attachment by the creditor was prior to tlio date of the 
charging order obtained by the Solicitor, [p, 84, col. 2.] 

Case-law discussed. 


'Messrs. Mencanji, Kola and Co., for the 
Plaintiffs 

Mr. B. K. Desai, for the Defendants. 

JUDGMENT.— In this matter the 
plaintiffs, Messrs. Ved and Soplier, ask for 
payment to them of the amount of a decree 
obtained by the defendants R. P. Wagle 
& Co., against one Narotamdas Haridas 
attached in execution of the decree in favour 
of Ved and Sopher in the suit and realised 
by the Sheriff 

The application is opptised by Messrs. 
Hiralal & Co., who acted as Solicitors for 
R. P. Wagle & Co., and who have got a 
charging order in their favour on the decrees 
in favour of R. P. Wagle t'c Co., one of 
which is the decree attached in the present 
execution proceedings. I'lie said decree was 
passed on July 8, 1924, and was attached by 
Ved and Sopher on July 10, 1924. The 
Solicitors, Me.ssrs. Hiralal & Co., got the 
charging orders on July 15 and 16, 1924. 
Thereafter Narotamdas Haridas, the judg¬ 
ment-debtor in the said decree, paid the 
monies in the Sheriff’s office on August 5 
1924. The Prothonotary has certified that 
the only claim in execution against the 
amount of the decree is that of the decree- 
holders, Messrs. Ved and Sopher. The 
amounts paid in execution are not two sums 
of Rs. 2,500 and Rs. 500. Messrs. Hiralal 
& Co., contend that they are entitled to 
receive the said amounts in priority to the 
attaching creditors. 

1 have taken time to consider this matter 
because I was told that there wore orders of 

thii Court wberein the right of the jqdg^ 
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ment-creditor was lield to liave priority 
over the lien of the ^Solicitor where a charg¬ 
ing order had not ijeen obtained j-riorlo 
the attachment by tiie judgineut'Creditor. 

1 am unable to tind any jnilgment with 
grounds or reasons for the jiidgmenl. and 
as thisisamatter of importance Snliriiurs. 

I have gone through all the anthorif ie.s on 
the point and 1 have given very careful 
consideration to the matter. 

iSow, the Avhole argument of the .iudu'- 
ment-credilor in claiming to exclude the 
Solicitor's lieu comes to tlii.s, that the 
Solicitor's lien, as existed in Common Law, 
could only attach to the property remain¬ 
ing in the hands of the judgment-debtor 
and once that property was attached by 
a decree-holder the iiroperty went out of 
the hands of the client and the Solicitor 
therefore, could not claim a lien on the 
money which so went out of his client’s 
hands, that the decree-holder who hy his 
diligence attached the propertv priorto the 
Solicitor’s asserting or realising his lien 
was entitled to exclude the Solicitor even 
from participating in the distribution of 
the moneys. In England there has l^een 
statutory provision giving effect to the lien 
of the Solicitor hy 23 .S: 24 Vic. c. 127, s. 28. 
It has been contended before rne’ that 
prior to the enactment of the Statute, the 
Solicitors hen only attached in cases where 
the moneys remained in the hands of his 
client, and that immediately the monevs 
were attached, the Solicitor’s lien came to 
an end. Lnfortunately the Knglish cases 
dealing willi this point are mostly after 
the enactment of the Statute 23 & 24 Vic. c 
127, and, therefore, there issome dimcuUy 
m getting at the real principle laid down 
m ^ose decisions. The matter is treated 

Solicitors, 

(3rd Edition), at page 388, as follows:- 
Where the hen is on a judgment re- 
coTered for the client the question of ,irio7 
ity has rften arisen between tlie Solicitor 

undergo iTvViT'r ^ebt 

under U. XL\ (attachment of debts). 

Ihe result of the more recent cases 
seems to be, that so long as the monev 
IS within the jurisdiction of the Court a 
charging order will have priority ovei an 
at achment, unless there has been mall 
Mes, ov great neglect on the part of ?l e 
Solicitor, notwithstanding that eLcut nn 
has actually issued on behalf of the'iude 

WUes for the charging orderV 


[88 I. C. 1955] 


T.ieso observations mix up the charging 
order under the Statute with the lien under 
Common Law. But looking into the cases, I 
find it is distinctly laid down in Skippey v. 
(r}\'y ill that the Solicitor’s lien under 
Common Law, independently of the charg¬ 
ing order, lias priority over any attachment 
by a judgment-creditor so long as the 
moneys attached remain Avithin the jurisdic¬ 
tion of the Court, that is to say, they 
are not realised and paid olf to the judg- 
ment-crcdiior. In this case, the learned 
1. od aiisiices of the Appeal Court have 
followed a previous decision of the Court 
in J'aithjxiU V, Ewoi (2). The matter has 
been fully dealt with by Lord Justice Brett 
in his judgment, and he has, independently 
of the previous decision in Faithfull v. 
I'Avcn (2) come to the conclusion that a 
vSolicitor Avas entitled to his lien in 
priority to an attaching creditor, and the 
principle on which the leanied Lord Justice 
comes to the conclusion is this, that the 

earned l^y the act of the 
Solicitor and that unless something had 
occurred to take aAvay his right, he had 
a light in law and in equity to an order 
in his fa\'our so tliat the moneys so earned 
might not be paid aAA’ay to any one AA'ithout 
his costs being reseiwed. In that case the 
cietenclant obtained an e.x parte garnishee 
order befoie the Solicitors could tax their 
costs and before they could do anything or 
tnke any steps to preserve their right. The 
aigument of the judgment-creditor, as 

put by Lord Justice Brett, came to this. 

that in that case the Solicitor could in no 
event have got a priority over the judg- 

been 

axed before the garnishee order Avas taken 
out. Lord Justice Brett characterises the 
proposition as extravagant and holds that 
the on y principle on which the Solicitor 
-^1 his lien would be 

that if before the Solicitor took any steps, 

■ivo had been disposed of in some 

AAa 3 beyond the poAvor of the Court so that 

nvArlonger any jurisdiction 
RnliVt jn that case the right of the 

^Aoujd be powerless to interfere. He gives 

execution had issued and 

crerlifnrV^d^ ^he execution 

creditor had received the money; in such a 

li. 877*^^^^^ ^ ^2 L. T. 673; 28 W, 

270 .' 
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case an application by the Solicitor would 
be too late. Or again, if the client liad 
received the money and paid it over to 
some creditor of his, in such a case the 
right of the Solicitor would be at an end. 
He held that the garnishee ordev was not 
effective without a subsequent order, for 
cause might be shown against it, that a 
Court of Equity considered that that which 
the Solicitor had a right to have done 
was done and that the garnishee order 
obtained by the defendant did not lake 
priority over the Solicitor's lien. This 
judgment is not based on the' statutory 
lien in respect of which a charging order 
could be obtained by the Solicitor under 
23 & 24 Vic. c. 127, but entirely on tlie 
Solicitor’s lien at Common Law. If one 
considers the object for which that Statute 
was enacted, it is quite clear that the 
provision in the Statute was made with 
a view to give a further right to the 
Solicitors which they had not prior to tlie 
enactment of the Statute. They had no 
lien over the real property of their client 
and that was sought to be remedied by 
the Statute 23 & 24 Vic. c. 127. But in 
making the said provision by Statute, tlie 
Legislature made it as wide as possible 
and the Solicitor was empowered under 
the statute to obtain a charging order in 
respect of all the property of his client 
recovered through his exertions wlietlier 
it was real or personal property. It does 
not, therefore, follow that before tlie en¬ 
actment of the Statute the lien so far as 
personal property was concerned was any¬ 
thing different from the lien given by 
Statute. To my mind the effect of mak¬ 
ing a charging order under the Statute 
is nothing more than to provide for en¬ 
forcing the Solicitor’s lien which existed 
in respect of personal property prior to the 
Statute and which was for the first time 
given in respect of real property of the 
client by the Statute. The Solicitor’s lien 
at Common Law has been the lien which 
has been given effect to and enforced hy the 
High Courts of Bombay and Calcutta. There 
is no statutory provision in India as 
regards the Solicitor’s lien. The Solicitor’s 
lien as it prevailed in England before the 
statutory enactment is clearly defined by 
Lord Justice Brett in Shippey v. Grey (1). 
If effect was given to the Solicitor's lien 
at Common Law in the sense in which 
the judgment-creditor asks the Court to 
give it, it would be frustrating the whole 


object of the protection which the Court 
seeks to give to (he Solicitor by enforcing 
the lien, because as hapjiened in this case 
the decree having been ])assed on July 8, 
and the attachment having been levied on 
July lU, there was no time for the Solicitor 
to have liis costs taxed so as to assert his 
lien in respect of these costs. And simp¬ 
ly because the judgment-creditor obtains 
an order for attachment within two days 
of the passing of the decree he cannot be 
heard to say that the moneys bv reason of 
such attachmeht go out of the jurisdiction 
of the Court so as to jirevent' the flourt 
from interfering on behalf of the «olicitor. 

After all the lien is enforced for the pro¬ 
tection of the 8olicitor who i.s an ollicer of 
the Court by the Court interfering so long 
as the moneys are within tiie jurisdic¬ 
tion of the Court. By a mere attachment 
the moneys do not go out of the jurisilic- 
lion. I can well understand tliat if moneys 
liad been realised in the course of the 
attachment and distributed and paid to the 
creditor and the Solicitor had not obtained 
his charging order or had not come forward 
to claim his lien until that was done, he 
could not have claimed it as against the 
judgment-creditor who had got those 
moneys. Cntil the moneys are paid to the 
judgment-creditor they are still in the 

hands of the Court and within its jurisdic¬ 
tion and 1 do not see how a solicitor, wlio 
is entitled to his lienon the moneys obtain¬ 
ed by ids exertions which are in'the liands 
of the Court, could be deprived of the 
fruits of his exertion by the mere fact 
of an attachment being levied on the 
moneys. Until the moneys are disposed of 
they remain within the jurisdiction of 
the Couil and the Solicitor is entitled to 
come to the Court and ask for its interfer¬ 
ence so as to protect his rights as regards 
his costs. 

It has been pointed out to me that in 
Calcutta the Solicitor’s lien has been given 
effect to in a very wide manner. The 
question before the Calcutta High Court in 
Harnandroy Foolckand v. Gootiram Bhuttar 
(3J is not the question before me to-day 
but the judgment supports my view 
that the Solicitor is entitled to the pro¬ 
tection of the Court as far as possible and 
that the Solicitor’s lien should be enforced 
and given effect to by the Court in all 
possible cases where the Court can effec¬ 
tively do so. 

(3) 54 lad. Cus. G91; 4Q 0.1070. 


My attention "was drawn to v. 

Stcirart in >upport of the pro) (\=ilion 
that the statutory enactment made a ditTer- 
enoe in the rights enjoyed hy the Solici¬ 
tors prir.r to tlie enactment and there¬ 
after in jesjio'-t of lien for their costs on 
the moneys of their clients. Now that case 
decides entirely a different point and the 
question of the effect of the Statute 23 and 
2-1 ^ ic. 0 . 127 isinerely incidentally brought- 
in. There is no doubt that there are 
some worris in the judgment of Lord Wat¬ 
son at page 403* which lend colour to the 
argument of the judgment-creditor here. 
But considering the facts of the case on 
which the decision was given, 1 do not see 
that they arc capable of the wide construc¬ 
tion which the judgment-creditor wants to 
put upon them. The question in that case 
was of jurisdiction and it was contended 
that jurisdiction was ousted by reason 
of the attachment being invalid as the 
moneys attached did not belong to the judg¬ 
ment-debtor but to the Solicitor who had a 
lien on the moneys, and their Lordships 
merely considered this point, whether prior 
to the obtaining of the charging order it 
could be said that the moneys belonged to 

the Solicitor and were not capable of being 
attached by the creditor of the client. Lord 
Watson observes at page 463* as follows:— 
‘Assuming that their lien, when charg¬ 
ed by the order of June 13 might operate 
in the same way as an intimated assign¬ 
ation by the original judgment-creditor, and 
terminate his interest in the debt; so long 
as the debt remains his property, the 
mere existence of alien does not exclude 
the diligence of others having claims against 
mm. The opinions expressed by the Eng¬ 
lish Bencli in Hough v. Edwards (5) and 
Heveer v. Gram' (6) appear to me clearlv to 
show that, in the Courts of Common Law 
a bohcitors hen upon costs decreed does 
not, until it is converted into a charge bv 
viitueof the Statute, prevent their attach¬ 
ment by other persons having claims against 
the judgment-creditor.” 

The question there was whether the 
debt could be attached and what Lord 
Watson holds is that the debt could be 

attached so long as there was no charginff 

order but jf there was a charging order tn 

Ih (1890) 1,-. A. C.-152; G,-} L. T. 71?. ^ 

(5i (18.*6) 111. y. 171; :^G J,. j. '-..i- •> j,,,. ,, , . 

m-. 156 K, I), Ilf 1; 108 1!. R. 500 ' ■ ■ 

•6' qPiiU 7 Q H. l'J9; dl L J ' 0 II -ft i t 

55i.:n\Y. R.eOo. k.-b.-U. .6 L.l. 
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wn to X'lrth v. the fullest extent of the debt then, no 
[ the pro) (\=ilion doubt, no interest of the judgment-creditor 
nt madeaditTer- would remain and, therefore, there would 
d by the Solici- be nothing which others could attach. But 
ment and there- it does not follow from these observations 
)r their cost.-^ on that once the property is attached by others, 
. Now that case the lien of the Solicitor comes to an end. 
it point and the Tlie judgments of the other Lords clearly 
le Statute 23 and sliow that their whole attention w'as given 
dentally brought to the point whether the attachment, in the 
that there are first instance, could be levied or not and 
?nt of Lord at- not as to the effect of the attacliment if the 
md colour to the Solicitor claimed to exercise his lien as 
nt-creditor here, against the moneys so attached. P'or that 
of the case on the decision in SViippe;/ v. (irey (1) is quite 
en, 1 do not see clear. This decision is later in date than 
le wide construe- the decisions in Hough v. Edwards (5) 
•reditor wants to and Mercer v. Gy'aves (G) referred to liy 
dion in that case l^ord Watson in yorfh v. Stewart (4), and 
t was contended in my opinion, Shippeyv. Grey (1) lays down 
isted by reason the correct principle and is in no way in 
invalid as the conflict with the decision of the House of 
long to the judg- Lords in North v. Stewart (4i. 
licitor who had a The decision of this High Court in 
their Lordships iJevkahai v. Je^erson (7) was cited to 
nt, whether prior me, but it does not touch the point 
charging order it raised in this case. It merely says that 
aeys belonged to the Solicitor's lien in the High Courts 
r capable of being of India is governed exclusively by 
the client. Lord the law as it existed in English Courts 
63 as follows:— before the passing of 23 and 24 Vic. c. 
^^0 . charg- 127 by which that lien was very much ex- 

13 might operate tended. “Very much extended” means the 
intimated assign- exten.Mon to the real property which did not 
nent-creditor, and exist before the statutory enactment. The 
the debt; so long lien was confined to personal property 
IS property, the before the Statute. These passing remarks 
does not exclude in the judgment in no way affect the 
mg claims against question which is before me for decision, 
■ssed by the Eng- There is no judgment of this Court which 

'f binding on me with which my present 

in conflict. In my opinion the 
"matter before me is entitled 
n\nn oi! interference of the Court on his 

vent thpi7nft 7^ and he is entitled to enforce his lien 

v ent then attach- as against the moneys in dispute in priority 
mg claimsagainst to the attaching creditor. 

was whptbpr .mention a further point and that 

i and what T nrrl c pomt taken by the attornev's forVed 

he debt could Ep Sopher that the charging order was 

was no chttn w incurred bv li. P- 

Chardin- ordef to ® ^ matters, part- 

T. 71 ? ^ nership suits, which have.been fought out 

• 3 . Ks. .'•1; 2 Jiir. q, £» Hiialal A Co., and that, therefore, they 

f- oouid uot claim a lien on the judgment 

. -k. ,6 L. T. debt in this particular case excepting for 


55 ? hid. Jut. 422; 5 Ind. Dec. (k.s) 
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the costs of that case and not for their 
costs ill general in respect of tt'hich they 
haye^ obtained the charging order. In my 
opinion the question is not open to me as 
Mr. Justice Mulla, after consideration of 
the point, has made the charging order in 
respect of the Solicitor’s costs in general 
on the ground that the property was re¬ 
covered by the exertions of the Solicitor in¬ 
cluding the judgment-debt in this matter 
and that they were entitled to a lien fox- 
all their costs on all property recovered 
by their exertions for the partnership. I 

do not express any opinion on the point as 

I hold that the learned Chamber Judge's 
order is clear on the point and he has given 
effect to the lien as claimed by the Solici- 
citors by giving the charging order I 
therefore, hold that Messrs. Hiralal & Cn.[ 
are entitled to recover their costs under 
the charging order obtained by tliern in 
priority to the attaching creditor. 

I am told that another sum of Its. 500 
has been paid into the Sheriff’s ollice after 
this notice was taken out and as tlie lSoH- 
citors costs amount to a sum larger than 
Rs. 3,500, I direct that the Solicitors are 
entitled to receive the said sum of Rs. 500 
also. 

All costs should come out of the moneys 
first. Counsel certified. 

K- Order accordirKjJy. 


MADRAS HIGH COURT. 

Sbcon’I) Civil Appeal No. 1441 of 1922. 

January 23,1925. 

Present.-—Mr. Justice Phillips. 

Tkb official assignee at madras 

—Dependant No. 1—Appellant 

AIYU DIKSHITHAR and others— 

Plaintiffs Nos. 3 and 4 and Defendants 
No.s. 2 and 3 — Respondents. 

Civil Procedure Code (Act V of ]008), ss. U, 47— 
Official Assignee, whether legal representatii'e of in- 
solvent—-Small cause suit^Order in execution on 
Side-Subsequent suit on title -lies judicata. 

1 he Official Assignee does for certain purposes re¬ 
present the insolvent, but he 1ms other capacities such 
03 the representative of the body of creditors ; and in 
o^li ca.se in order to determine what particular 
Character he holds regard must be had to the cir¬ 
cumstances. If in a case he is litigating under the 
fwme title under which the insolvent had previoimlv 
1 tigated, he may be held to be the legal representa¬ 


tive oi ili'-'ati'l lip «lt"-isinu in rfio pri'vi"ii«( 
case would ojieratf uq res judicata against him, 

13ut where in a ?uil the Official Assiance claims 
Cv'^rtain properties as b.i'Ionging Vj tlic insolvimt and, 
therefore, available f n- the Itcii'Mit id ail the (‘r.Mlit''i',s. 
he cannot be deetne 1 t'clahn imd-. r or h * litigating 
under the sime title ns th • in.sMlvent. 

Kashi Prasa I V. Mith'v, 7 .\ 7yJ. \V X. ' iRSa) 
10t>; 4 Ind. Dn*. (x. s ; S.i 1 and F/v /' /m-,'.’/’raroedr v. 
Madan Gopul, ill) C. 428; G C. \V. X. o77, relii-d on. 

Therefore, an order in e.xeeulion pi')V-dings that 
o=*rtain properties are liable to be .‘'.ttaclied in (‘xecu- 
tionof a decree against the jiiiignvut-di'l.ioi' i' ii'-t 
)’r‘s jii'f h'litii ill rt hiler suit in wliiiffi lie- (filii'ini 
As.sigi\'‘e ehiims ilic properl ics on 1. -h'dl’ <>1 i In - cri-di- 
tors of llu' indgmelll-‘lehl* ')■ r-i ni'o ,id jilde'-d ;in in- 

.solvent. 

An ord>‘r in ex<-imlion jiroccedings on tin' OrigiiMl 
Side in a small eaiise .suit rainiol opL-rnti- as 
judicata in a later suit on title on the regiilai’ side. 


Second appeal against a tlecfce of the 
Court of the Additional Subordinate Jncltje, 
Tanjore, in A. S. No. 13S of 1920 (A. S. 
No. 29!) of 1920 oil the lilc of the Ibstiict 
Court, Tanjore), preferred au'ainst that 
of tlie Courtof the DistrictMunsif, Tanjore, 
in 0. 8.^No. 716 of 1917. 

Mr. /v. S. Kri.dinaswami Itjoiyar, for the 
Appellant. 

Mr. T. R. Ramachandm hjev, for the 
Respondents. 

JUDGMENT. —The only question tliat 
has been argued in this appeal is the fourth 
point in the judgment of the learned Suli- 
ordinate Judge, namely, whether the .suit is 
barred by s. 47 of the C. P. C. or Explana¬ 
tion 4 to 8. 11. So far as the first portion is 
concerned it is quite clear that this is not 
a matter coming under s. 47. for it does 
not relate to the execution of any decree 
and it is not seriously contended that this 
suit should have been brout 2 :ht under s. 47 
as an execution petition. The second por¬ 
tion is the point chiefly relied on, namely, 
that this suit is barred by s. 11 of the C. P. 
C. in that there was a prior decision in 
execution proceedings to which the 2nd 
plaintiff, the 2nd defendant and the 3rd 
defendant were parties, when it was held 
that the suit property was liable to be 
attached in execution of a decree against 
the 2nd defendant. So far as that point is 
concerned it is concluded by the order 
as between the parties to it but, certainly, 
the 1st plaintiff was not a party to these 
proceedings and the question is whether the 
1st defendant, who is the Official Assignee, 
can be deemed to be the legal representative 
of tlie insolvent 2nd defendant within the 
meaning of s, 11, C. P. C. In order that it 


tnay be binding as between the plaintiffs 
and the 1st defendant, it is necessary that 
the 1st defendant should claim under the 
'2nd defendant and be litigating under the 
same title. The fiuestion in issue in the 
former suit was soielv one relating to the 
execution of a decree in which the 2nd 
defendant was the judgment-debtor; but 
in the in-esent proceedings that is not at all 
the position which the OtTicial Assignee 
takes. He does not seek to oppose the 
decree-holder in that suit but wishes to 
obtain tlie property for the benefit of the 
2nd defendant's creditors and. consequent¬ 
ly, I do not think that he can be deemed to 
be litigating here under the same title as the 
2nd defendant in the prior proceedings. The 
case which seems to be in point here is 
Kashi Prasad v. Miller (1) which seems to 
he entirely similar and decides that the 
Official Assignee is not the legal represent¬ 
ative in these circumstances. Reliance is 
placed by the appellant on Miller v 
Lukhimani Drhi (2), but apart from the fact 
that the observations are obiter, they were 
expressly withdrawn by tlie same Judge iu 
a subsequent case, a Full Bench decision 
reported as Frederirk Peacock v. Madan 
Copal (3). No doubt the Official Assignee 
does for certain purposes represent the in¬ 
solvent, but he has other capacities such as 

the representative of the body of creditors- 
and in each case in order to determine what 
particular character he holds one must 
have regard to the circumstances. If in a 
case he was litigating under the same title 
iinder which the insolvent had previouslv 
litigated he might be held to be the le^al 
representative. In the present case I thmk 
the Subordinate Judge is right in holding 
that he IS not the legal representative of 
the 2nd defendant, and certainly he is not 
the legal representative of any of the other 
parties to the previous order. The second 

witircosU^'^^^'^’ dismissed 

The appeal might also be disposed of on 
ano her ground, namely, that the prior pro¬ 
ceedings were in a suit of small cause 
nature, whereas t^at is not so in the present 
ease. ^ I do not think that the fact that the 
Older ill execution on the 

Original Side could give it any higher 
authority than an order in the proceedings 

7 A. 752; A. W. N. 0885) 16G; 4 Ind. Dec. (n. s.) 

(2) 28 C. 419; 5 C. W. N. 761. 

0) 29 C. 428; C C. W. N. 577 
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:tween the plaintiffs to which it was consequent for s. 11, C. 
it is necessary that p, C., is not in terms applicable to such 
Id claim under the proceedings and can only be applied by 
litigating under the anology. 

tion in issue in the v. n" v. Appeal dismissed. 

u* iV. 


BOMBAY HIGH COURT. 

Ortgtnal Civil Jt-risdiction Suit No. 3988 

OF 1924. 

February 3, 1925. 

PresentMr. Justice Taraporewala. 

JOHN ROBERT BALL— Plaintiff— 

VCTSHS 

CHARLES WILLIAM BALL and others 

—Defendants. 

U ill, construction of— Le(j(itees, seventj — Estate, in‘ 
suf/icieni —.1 hafenicnf, fn'oportionate. 

The* intention of n testator to give priority to a 
paiticjilar legatee e:mni>t be gathered from a mere 
ase of tlio word.s that a particular legacy is to be 
given immediately or that a I'articular legacy is to be 
given lir.st and another legacy in the second place, 
and after the payment of tliese legacies, a third legacy 
IS to bo given. Pnima facie nU bequests stand on an 
etpial footing and it lies upon those who assert the 
contrary to prove* it. If. i.s not suftieienl that the 
words in the U ill should leave the questic.n in doubt. 
1 hey must positively and clearly establish that it 
w-as the intention of the testator that the bequests 
should not stand upon an equal footing. In consider¬ 
ing whether sueli was the intention of tlie testator. 
Wi.nls winch are merely intorloeutorv should not by 
hemselves be held to direct any order of navment. 
IP- 8/. cols. 1 Ac 2.) 

r’ase-luw reviewed. 

A testator gave a legacy to a particular legatee and 
then subject to the aforesaid” directed the payment 
of other legacies to certain near relatives. His estate 
turned out to be insufficient to pav all the legacies 
directed to be given by the Will: 

//e/d that the word^'subjeet to the afore.said” did 
not indicate the intention of the testator that the 

legatee should be paid 
li St and that therefore, all the legacies directed to be 

fol. 2: p''88*^001 I fproportionately, [p. 87, 

Mr. Pandia, for the Plaintiff. 

JUDGMENT. —In this case the estate 
ot the deceased testator is not sufficient to 

legacies directed to be given 

^ questions raised in 

this Originating Summons are as to whe¬ 
ther the legacy of Rs. 15,000 under cl. (2) 
a) m favour of Mrs. Mary Josephine 
Ball should have priority over the legacies 
in favour of the grand-children and great- 
grand-children under cl. (2) (6), and further 
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whether the legacies under cl. 2 (c) should 
rank pari passu with the legacies under cl. 2 
(a), or should also be paid, after the legacies 
under cl. 2 (a) has been, fully satisfied. 

It has been argued on behalf of the 
plaintiff that because inch 2 (6) the words 
used are “subject to the aforesaid," the 
legacy under cl. 2 (6) can take efiect only 
after the legacy under cl. 2 (a) has been 
fully satisfied and that there being no such 
words inch 2 (c), the legacy under cl. 2 
(c) should rank with the legacy under cl. 
2 (a) and that unless and until they are 
satisfied the legacy under cl. 2 (6) cannot 
take effect. 

The other view of the matter is that all 
the legacies under els. 2 (a), ib) and (c) should 
proportionately abate in view of the insllici- 
ency of the estate. 

Mr. Pandia cited to me the observations 
of Williams on Executors at page lOilG and 
the case oiLewiti v. JLewin (1) in support 
of _ the proposition that the words in this 
Will clearly indicated an intention of the 
testator to give the legacies under els. 2 
(a) and (c) priority over tlie legacy under 
cl. 2 (6). The observations at page 1006 are 
elaborated at pages 1097 and 1096, and there 
are subsequent cases on the point which 
show how the intention of the testator is 
to be gathered from the Will. In Lewin v. 

. Lewin (1), the priority was given to one 
general legatee on the ground that the 
legacy was in favour of the wife and child¬ 
ren and on the words of the Will the 
testator could not have intended that the 
legacy in favour of the wife and children 
should abate along with the legacies in 
favour of other legatees. 

In my opinion, that case has no bearing 
on the construction of the Will in this case. 
But the cases which have a bearing and 
which, to my mind, cover the point raised 
in this Gasey are Blower V. In re, 

Bchwedei'y Oppenheim v. Schweder (3) and 
In re Harris, Harris v. Hayn is (4). These 
cases clearly show that the intention of 
of the testator to give priority to a parti¬ 
cular general legatee cannot be gathered 
from a mere use of the words that a par¬ 
ticular legacy is to be given immediately 
or that a particular legacy is to be given 

(1) (1752) 2 Ves. Sen. 415; 28 E. R. 205. 

(2; (1752; 2 Ves. Sen. 420; 28 E. R. 268. 
ii) (1891; 3 Ch. 44; 60 L. J. Ch- 655; 65 L. T. 64; 39 
W. R. 588. 

(4) (1912)2 Oh. 241; 81 L. J. Ch. 512; 106 L. T. 
755. 
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first and another legacy in the second place 
and after the payment of these legacies a 
third legacy is to be given. 

The question is elaborately discussed 
by Mr. Justice Warrington in In re Harris, 
llay'ris v, IhiD-is (11 and there lie cites with 
approval a passage in tlie judgment of 
Knight Bruce, V. mThwailcsv. Foreman 
(o) which is as follows 

"Prnna facie, a \\bequests stand on an equal 
footing, and it lies upon those who assert 
the contrary to prove it. It is notsufTicient 
that the words of the ill should leave the 
question in doubt. Tliev must j.ositively 
and clearly establish that it was tlie inten¬ 
tion of tlie testator tliat the bequests should 
not stand upon an equal footing. Now in 
considering whether such was the intention 
of this testator, we must re-collect that 
words that are mei’ely introductory cannot 
generally, by themselves be held‘to direct 
p.yorder of payment; we should also bear 
in mind an apposite observation of Sir 
John Leach, (1 think contained in Beeston 
V. Booth (6) that, unless the testator tells 
you himself, that lie believes his assets to 
be insufficient, you must attribute to him 
the notion that lie lias assets sufficient to 
satisfy all the bequests that he makes • 
and, if you attriliute that notion to him’ 
you cannot well infer that he intended to 

make provision for an order of payment 
applicable only to the case of the assets be¬ 
ing insufficient." 

Mr. Justice Warrington on these ob¬ 
servations goes on to hold in In re Hands 
Harris v. Harris (4) that al-fhough the 
testatoi in that case had used the words 
that certain legacy should be paid in 
the first place and another legacy in 
the next place, and that aftenvards or 
after payment of the earlier legacies, cer¬ 
tain further legacies should be paid, those 
^\oids were net capable of the construction 
that the testator thought that his estate 
would be insufficient and in that case 
certain legacy, which was asked to be 
paid first, should have priority over subse¬ 
quent legacies. 

The words in this AVill, to my mind 
are in no way stronger than the words 
in In re Harris, Harris v. Harris 
(4). If anything, they are weaker The 
words “subject to the aforesaid" do not 
indicate the intention of the testator that 

(5) (1844) 1 Coll, m: 6.3 E. R. 477; 66 R R m 
^ (6) (1819) 4 Madd 161 at p. 168; 56 K R. SQ R, 
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the legacy in favour of Mrs. Mary Josephine 
Ball should be paid first. The legacy under 
cl. 2 (b) is in favour of grand-children and 
great-grand-children. It is inconceivable 
that the testator should have intended 
that his companion and friend Mrs. Mary 
Josphine Ball and her sons should 
get the legacy in the first place and only 
after they had been pai<l, the legacies in 
favour of his own kith and kin—his own 
grand and greaf-grand-children—sliould be 
paid. It is further clear from the Will that 
there was no such intention on the part of 
the testator as sliown hy sub-cl. iel of cl. 

2, where the testator specifically mentions 
that after satisfaction of the above legacies 
if anything remains as residuary estate, 
the same should be divided erpially among 
his grand-children and great-grand-child¬ 
ren. It clearly indicates that the testator 
considered that the estate would be suffi¬ 
cient to pay the said legacies and that there 
might be a surplus and, therefore,he tried to 
provide for the disposition of such surplus. 

The first fpiestion is not correctly put. The 
legacies other than the legacies in favour 
of Mrs. Hilary Josphine Ball are legacies 
given hy cl. 2, sub-cl. (h) and sub-cl. (c). 

I, therefore, answer the questions as fol¬ 
lows :— 

(J. 1. Whether the legacy of Rs. 15,000 
in favour of Mrs. Mary Josephine Ball given 
by cl. 2, sub-cl. fa), of the said Will has 
priority over the other legacies given’hy 
cl. 2, sub-cl. (aj,cls. 1, 2, 3 and 4 of the said 
Will? 

A. In the negative. 

Q. 2. Whether the said legacy of 

Rs. 15,000 in favour of Mrs. Mary Josphine 
Ball is liable to rank pari passu with the 
said above-mentioned legacies and to abate 
proportionately with them having regard 
to the estate? 

A. In the affinnative. 

Q. 8. Whether the said legacy of 

Rs. 15,000 in favour of Mrs. Mary Josephine 
Ball has priority over the legacies given by 
cl. 2, sub-cl. (c), of the said Will ? 

A. In the negative. 

Q. 4. Whether the said legacy of 

Rs. 15,000 in favour of Mrs. Mary Josephine 
Ball is liable to rank pari passu with the 
said above-mentioned legacies and to abate 
proportionately with these having regard to 
the estate ? 

A. In the affirmative. 

Costs to come out of the estate. 

z* K, Answered accordingly. 
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MADRAS HIGH COURT. 

Appeal against Appell.aib Order 
No 25 OF 1923. 

August 8, 1924. 

Present:—ilv. Justice Jackson. 
BASUVAN— Respondent No. 1~ 

Appellant 

versus 

A. R. RENGASAMI by his Agent 

T. V. MANICKAM PILLAI— 

Plaintiff—Petitioner—Respondent. 

Act (IX-of Sch. I, Art. 1S2 (6) — 
Execution of decree—Application, defeclii'e—Step-in~ 
aid iff execution -Extension of time. 

A (lecTOP-lioldcr api)li('(l for execution of tlip decreo 
and was asked to «‘xi)luin within a eertain time how 
the applleation eonld be treated as being witliin liini- 
t.ation. He explained that lie relied u})(m two pay¬ 
ments which had l)een made towards the decree by 
the judgment-debtor, and tlie explanation was 
furnished within the time limited by the ('ourt. The 
application was nevertheless dismissed on the ground 
that there had been delay iii fmnishing llie 
explanation: 

Held, that nevertheless the applieation was a step- 
in-aid of exeeutlon within the meaning of Art, 182 i5) 
of Sell. I to the Limitation Aet and operated to extend 
limitation for execution of the decree. 

Sarayannswami Saidu (iaru v. Krovidi Gantayya, 
32 Ind. Cas. 691; (19I.V M. W. N, 86.5, Gopisetti 
Xarayanaswami Kaidu Garu v. Muthyala Venkat- 
ratnam, 32 Ind. Cas. 816; 2 L. W. 1207 and Gurrala 
Seshayya V. YedidaVenkatasnhbiah, 29 Ind. Cas. 16; 
2 L. W. 540; 28 M. L. J. 494. relied on. 

Appeal against an order of the District 
Court, Coimbatore, in Civil Appeal No. 67 
of 1922, preferred against that of the Court 
of the Subordinate Judge, Nilgiris at 
Ootacamond, in E. P. R. No. 722 of 1921, in 
0. S. No. 95 of 1911. 

'Mr. S. Natesa Sastri, for the Appellant. 
Mr. A. Suryanarayana Aiyar, for the 
Respondent. 

JUDGMENT. —Appeal against the 
order of the District Judge of Coimbatore 
in A. S. No. 67 of 1922, setting aside the 
order of the Subordinate Judge of Nilgiris, 
in E. P. No. 722 of 1921. The respondent 
got a decree on 6th July 1912. He applied 
for execution on 5th July 1915. Again 
on 3rd January 1919, he applied for execu¬ 
tion and was asked to explain how the 
application was not time-barred. He ex¬ 
plained that he relied upon two payments 
made on 10th March 1916 and 15th August 
1918. Then the application was dismissed 
because the delay in representation was 
too great. He had been given time till 
30th March 1921, and made his representa¬ 
tion on 30th March 1921, so the order is 
difficult to explain. But that is how it 
atands, On 27th June 1921 he made an- 
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Other application the validity of which 
was upheld by the lower Appellate Court 
and is now attacked. The ground of attack 
is that the application of 3rd January 
1919 was not filed and amended in time as 
ordered by the lower Court and, therefore, 
it is not a step-in-aid of execution. It 
was filed and amended in time, but never¬ 
theless it was rejected. This does not 
prevent its being reckoned as a step-in¬ 
aid of execution; a proposition which 
hardly needs legal authority, but can be 
supported by rulings in Namijanasu'ami 
NaiduGaru v. Krovidi Gantayya (1) and 
Gopisetti Narayanaswami Naidu Garu v. 
Muthyala Venkatratnam (2) and Giirrala 
Seshayya v. Vedida Venkatasubhiah (3). In 
argument a fresh ground was developed 
that the application of 3rd January 1919, 
was not in accordance with law because 
the payments which saved it from being 
barred were not made for interest as such. 
The lower Appellate Court has found that 
these payments were for interests as such 
and I am not prepared to say that the 
presumption on which its finding is based 
is so entirely without foundation as to 
warrant its being traversed in second 
appeal. But apart from that it is too late 
to impugn the application of 3rd January 
1919 which on its face is an application in 
accordance with law on the ground that 
payments which are found to be genuine 
were not payments for interest as such. 

The appeal fails and is dismissed with 
costs. 

V. N. V. Appeal dismissed. 

Z. K. 

1) 32 Ind. Cas. 691; (1915) M. W. N. 865. 

2) 32 Ind. Cas. 816; 2 L. W. 1207. 

(3) 29 Ind. Cas. 16; 2 L, W. 540; 28 M. L. J. 494. 


LAHORE HIGH COURT. 

First Civil Appeal No. 436 of 1922. 
February 16, 1925. 

Present :—Justice Sir Henry Scott-Smith, 
Kt., and Mr. Justice Martineau. 

S UDH A— Appellan t 
versus 

Firm NANAKCHAND-DAULATRAM- 

Rbspondbnts. 

Provincial Insolvency Act (III of 1907), s. 36 — 
Transfer by transferee of insolvent, whether can be 
cancelled, 


Station .'10 "f th'’ Insolvency .\ot of 190" 

gives uo power lo ilie Court to cancel n transfer jnailo 
by a transferee of tin. insolvent. 

Lala Ram Chand Manchanda, for the 
Appellant. 

Mv. Slier Singh (or 'Mr. Dhanpat Uai, for 
the Respondents. 

JUDGMENT.— Aruragifted 1! squares 
of land to his sons Slier Singh and Ghasita 
on the lOth February 1916. The donees 
sold half square out of this loSudha, ap])el- 
lant, on the 16lh July 1916. On the 22nd 
March 1916 Daulat Ram Nanalc Chand, 
creditors, applied tliat Arura should be 
adjudged insolvent, and he was so adjudged 
on the 25th Jlay 1917. On the 23rd March 
1918 Arura and Slier Singh appeared in 
Court and made a statement to tlie elTect 
that the gift might be cancelled. The 
gift was cancelled on the same day. Notice 
was subsequently issued to Sudha and 
on the lOMi December 1921, when he ap¬ 
peared in Court the sale to him was annulled 
by the Insolvency Court. From 1 his order 
Sudha has appealed. 

Two points are urged on behalf of the 
appellant. One is that s. 36 of the Pro¬ 
vincial Insolvency Act (1907) gives no 
power to the Court to cancel a transfer 
made by a transferee of the in.solvent. It 
clearly lays down that if the transferee 
was adjudged insolvent after the date of 
transfer the transfer shall be void and may 
be annulled by the Court. The person 
who made the transfer in Sudha’s 
favour has not been adjudged insolvent 
and, therefore, the section does not in 
terms apply. 

The second point urged is that the Re¬ 
ceiver had made no application for annul¬ 
ment of the transfer and that there has 
been no enquiry as to whether the transfer 
was made in good faith and for valuable 
consideration or not. The first objection 
appears to us to have force and we, lliere- 
fore, accept the appeal and set aside the 
order annulling the sale in favour of iSudha 
with costs to be paid out of the estate. 

2 K Appeal accepted. 
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BOMBAY HIGH COURT. 

Febiuary 13, 1925. 

Pre.^en/Mr. Justice Taraporewala. 

VALLABHDAS MEGHJl- 
Petitton'kr 
IV rsiis 

CAM'ASJI FKAMJI ('0.— 

Kespondkkts. 

Act ilX of /vv , U -ArUitmtioo - 
JJefusai or both arbitr'itorit to a':t—Ap]>oiiitmi nt "f n^'U' 
arbitrators—I'ronilure. 

WluM'e both the ai’l.iti'alors to \vhi>in si (lisiiutf* 
has been refiTiv'! irftU''- t-i act, e:vli jarly ha.s a 
riffht to ai'point an arbitrator in lli'- place of th' 
arbitrator previously ap)>ointe-l by that iiartr, ami if 
one i>arty so appoints om.l tlif'other j>arly ivfn.-iea to 
appoint an arbitrator in place of liis previous arbi¬ 
trator, the pri.)visi(in of sub-s. .b^ <jf s. !> of the 
Arbitration Aet wcjuld eonv* inti> force ami the party 
so appoiniins \vt>iil 1 l)e entitlerl. after irivin" noti'-'" 
to the otlier parly, to appoint his i-wn arbitrator us 
sole arbitrator. 

The Word “either" is used in el, 071 of s. ft of the 
Arbitration .\ct, because it may liapja-n tliat one or 
both of the arltitrators may refuse to act, etc. 

Mr. B. K. Desai, for the Petitioner. 

Mr. Malla, for the Kespoiulent. 

JUDGMENT.— In this matter the 
petitioner pray.s that the appointment of 
Vithaldas Uamoclar Oovindji as sole arbi¬ 
trator under s 9(5) of the Indian Arbitra¬ 
tion Act made by the respondents may l)e 

set aside and that it mav be declared that 

* 

the power of appointing arbitrators under 
the partnership agreement having once 
been exercised by both the partners has 
been exhausted and that reference to Vithal¬ 
das Damodar Oovindji be revoked. In the 
alternative the petitioner asks that a fit 
and proper person nominated by the peti¬ 
tioner may be appointed as an arbitrator 
on petitioner sbelialf to act along with the 
said Vithaldas Damodar Oovindji. 

The whole argument as to the revoca¬ 
tion of the appointment of Vithaldas Damo¬ 
dar Oovindji is based on s. 9 of the Indian 
Arbitration Act. It has been argued that 
that section applies only where one of the 
arbitrators dies or becomes incapable or 
refuses to act, but that were both the 
arbitrators refuse to act, the arbitration 
comes to an end and that there is no power 
in the parties or in Court to appoint other 
arbitrators in place of the arbitrators so 
refusing to act. 

In this case it appears that the arbitra¬ 
tors, after proceeding for about eighteen 
months, declined to act any further. There¬ 
upon after some time the respondents ap¬ 
pointed Mr. Vithaldas Damodar Oovindji 


as their arbitrator and called upon the peti¬ 
tioner to appoint his arbitrator under a. 9 
(5), and as the petitioner refused to appoint 
his arbitrator, the respondents appointed 
Vithaldas Damodar Oovindji as sole arbit¬ 
rator in the matter under s. 9 {b). 

The construction of s. 9 to my mind 
is quite clear. It provides for supplying 
vacancy incase where the submission pro¬ 
vides that reference shall be to two arbi¬ 
trators one to be appointed by each party. 
The previous section provides for supply¬ 
ing vacanev in case where the submission 
is to one arbitrator, umpire or third arbi¬ 
trator. Section 9, cl. {<() speaks of “either 
of the appointed arbitrators refusing to 
act, etc.” That means only that when two 
arbitrators are appointed and Iw each party 
the right of appointing another arbitra¬ 
tor in place of the arbitrator refusing to 
act, etc., lies with the party opi>ointing him 
and not with both the parties. The meaning 
which is tried to be put upon s. 9, sub-cl. (a), 
that the right of a party to appoint an 
arbitrator in place of the arbitrator appoint¬ 
ed by that party who refuses to act, etc, 
cannot be exercised if the other arbitrator 
refuses to act, seems to me not the proper 
construction of the clause at all. The word 
'either is used because it may happen that 
one or both of the arbitrators may refuse 
to act, etc. In that case each party has a 
right to appoint an arbitrator in the place 
of the arbitrator appointed by that part}', 
and if one party so appoints and the other 
party refuses to appoint an arbitrator in 
place of his arbitrator, the provisions of 
sub-s. (5) would come into force and 
the party so appointing would be entitled 
after giving notice to the other party, to 
appoint his own arbitrator as sole arbitrator. 
Therefore, the pedtion fails on the first two 
grounds. 

As regards the alternalive ground, it was 
conceded by the respondents that they 
were willing to have another arbitrator 
appointed by the petitioner to act with 
v ithaldas Damodar Govindji 

1 therefore, set aside the appointment of 
\ Ithaldas Damodar Govindji as sole arbi- 
trator made under s. 9 and I order that the 
said \ Ithaldas Damodar Govindji should 
act ^yilh an arbitrator nominated by the 

petitioner within a fornight. 

The said two arbitrators to proceed with 
the arbitration. 

Order set aside. 
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PATNA HIGH COURT. 

Civil Review No. 22 of 1025. 

May 14, 1925. 

Present: —Sir Dawson Aliller, Kt., Chief 
Justice, and Justice Sir Jwala Prasad, Kt. 

Musammat GOBINDA KUKR— Petitioner 

versus 

JAI NARAIN CHAUDHRY—Oin'OsiTE 

Party. 

Civil Procedure Code (.-Icf \ of lUUS), 0. Ill, »*• 4 
m—Gfnevai Clauses .let (X of s. S 

Government of India Act, 1010 {0 and /f>. (ico. \ . Ch. 

101), ss. 4-5, Ji7 — Advocate, whether bniind to file vakahit- 
nama —Reference to Indian Ili<jh touvtsAct, nteau- 

Advocate of the Patna Hish Court is exempted 
under O. HI. r. -I of the C. P. 0. from presenting 
any document empowering him to act on bolialf or 

his client. , ... 

By virtue of the provisions of ss. 4.> and it ot tne 

Govermnent of India Act .dPtP.tany reference man 
Act of the Indian Legislature to the Indian High 
Courts Act of 1S61 must now be taken as a refer¬ 
ence to the Government of India Act. 
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present any document empowering him to 
act under the rules as they now exist, 
z. K. Order accordinghj. 


Mr. Lakshmi Narain Singh for jMr. 
Banwari Lai, for the Petitioner. 

ORDER.—The question is whether an 
Advocate of this Court is exempted under 

0. Ill, r. 4, cl. (3) of the (\ P. (’• from 

presenting any document ^ empowering nim 
to act on behalf of his client. 

The only point which arises is whether 
the reference in that rule to the High 
Courts established in India under the Indian 
High Courts Act, 1801, includes the Patna 
High Court which was established not under 
the provisions of that Act but under the 
provisions of the Government of India Act, 
1915. There can be no doubt that under the 
provisions of ss. 45 and 47 of the Govern- 
ment of India Act, 1919 and since the 
amendment of the General Clause Act, 1897 
by theRepealingand Amending Act AV in 
of 1919 any reference in an Act of the Indian 
Legislature either to an earlier Act of the 
Indian Legislature or to an Act of Uie 
British Parliament which has been repealed 
and re-enacted by a subsequent enactment 
must be taken as a reference to the subsequ¬ 
ent enactment in so far as it re-enacts the 
repealed Act and in fact under the Goyein- 
ment of India Act 1919, it is clear that any 
reference in an Act of the Indian Legislatuie 
to the Indian High Courts Act. 1861 must 

now he taken as a reference ^ 

ing and re-enacting enactment ot l.iio as 

now amended and known as the Govern 

ment of India Act. . 

It is clear, therefore, that an Advocate of 

the Patna High Court is not required to 


MADRAS HIGH COURT. 

Stamp Reff.rknte No, 24570 of 1923 in 
Civil Misoei.l.vneous Petition No. 2199 

OF 1923 AND 

Stamp Reotstek No. 12()91 of 1923. 

March 7, 1924. 

Present :— Mr. Justice Jackson. 

Inre A. S. RADIIAKRISHNA AlYAR 

—Petitioner. 

Civil Procedure Code i.lcf I of O, XXII, 

r lO. XXXIn, r. I- Pauper plaintiff, death of-- 
Legal rcprescutadve, whether entitled to continue suit 

in forma pauperis. o,- 

Tlie legal representative f)f a deceased pmipei 

nlniutilf appellant eamml continue Die suit or 
171 paupo-is if ho is not a panpei un 

"^^^lianaji liajuji v. Khamloo 
.IG H. 27!*; ISBom.L. R. 577 luid Lolit Mohan 
V. Sotish Chiuidru Das, 33 C. 11^3 al p 11()8» 4 
J. 234. relitMl on. ^ . 

Petition, praying that, in the circum¬ 
stances stated in the affidavit filed therewith, 
the High Court will be plea.sed to bring 
on record the petitioner herein as 2nd peti¬ 
tioner in 8. U. No. 12 (i 91 -petitioner to be 
permitted to prefer in forma pauperis the 
second appeal sought to be preferred to the 
High Court against a decree of Uie Dis¬ 
trict Court. Chinglepnt in A. S. l(ffi 

of 1921 and in C. M. P. No. 2199 of 1923^ 
petition praying to excuse 
presenting the said 8. R- No. 12()91 of - • 
Mr. N. Chandrasekara Aiyar, forthe Peti- 

'"'“oRDER.-Bangani 
petitioner m C. M. I. No. 2199 ^ 

applied to excuse 39 days delay in piesent- 
in^^S R No. 12091 of 1923. an application 

to"he allowed to sue in forma pauperis. 
Pie died and one Radhakrishna Aiyar has 
nnnlied to be brought on record as peti- 
S in O.M.P. 2199 of ip. Ap¬ 
parently he only wishes to be allowed to 
Le in iorma paupeHs as having derived 
that right from Bangaru Govinda Aiyar. He 
does not .allege that he himself is a pauper, 
ft has been ruled in Manaji Rajup v. 
Khandoo Baloo (1) that the representative 
of a pauper cannot continue the suit tn 
forma pauperis if not a pauper himself: [c/. 

( 1 ) 11 Ind. Cas. 721; 36 B, 270; 13 Bom. L. E. 577' 
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Lain Mohan Mmulal x.>'>otish Chandra Das 

(2) 1 The old Calcutta ruling which Davar, 
J.. in .Vanaji y.Khandoo Baho d) 
says he cannot understand [Bhaghnt Doss v. 
Buloram Doss (3)] does not really present 
much difficulty. A party died, his legal 
representativeappUedto beplacedon record, 
the District Munsif embarked upon an 
enquiry whether the legal representative was 
or was not a pauper and meanwhile the suit 
abated. The High Court held that so long 
as he was the actual legal representative 
he should have been brought on record 
independently of a collateral inquiry whe¬ 
ther he should sue as a pauper or not. In rul¬ 
ing, "there was really nonecessityforinquiry 
whether the applicant was a pauper or not," 
the High Court means ;such enquiry was 
not a necessary precedent to admitting the 
applicant to carry on the suit. The High 
Court did not mean that it was not a neces- 
sarvin-ecedentto admitting him as a pauper. 
For that, of course, there would have to be 

an enquiry. The assignee of the pauper 
must pay the necessary Court-fees or else 
have himself ./iiu pauper declared entitled 
to sue in ioritia pauperis before continu¬ 
ing the proceedings. Time allowed for 
paying Court-fee is one month from this 
date. 

Y. N. V. Court-fee ordered to be paid. 

z. K. 

r>) :{.3 C. 1163 at p. U6S; 4 C. b. J. 234. 

(3) 3 W. R. Mis. 2U. 


aorri.nA' pamopar, [HST. 0, 111^51 

•'•".Uni'll fr.uid. ll will n-it f'lUerl'iiii ;i suit 

tlie cbjvui of which i.s to obtain a declaration «>f tale to 
foreign land in the absence of any svieh rehUionslup 
between tlie parties, [p. 93, '-ol. 2.] 

Case-law discussed. 

An interest in land is land and a mortgage suit, 
which is a suit to realise an interest in land, must be 
n'srarded as a suit for land within the m'^aninc of cl. 
12 of the Letters Patent of tin Bombay High (’ourt. 
[p. !M, col. 1.] 

Venhatorao Sethupdlty v. Kf/iinji 1 irji, 80 

Ind. Ca.s, 442; 2G Bom. L. R. 53';. -livscnted from. 

Rule 1 of 0. XXXIV of the i.'. B, C. macts a rule of 
procedure and not a rule tlial can be invoked in order 
to pxlenrl jurisdiction. Tlieold<‘i't ride i.s that 

the rigiit.s of all parlies interc'.^ted in a mcrlyaLTC 
should 1)0 (ieiennined in one i^wii ;ind llial mulliplicily 
of suits should he avoided. 'I'hat caniioi, luovi-voy, ap- 
jily to a ca.se where tlie (A'Urt lia.s no jui iscliction to 
adjiidivate on llic rights of ilio parties sought to be 
impleaded, [p. 93, col, l.j 

Mr. Kanga iAdvocate-Generalj, for the 
Plaintiff. 

Mr. Minishi, for Defendant Xo. 2. 
JUDGMENT.-In this suit plaintiff 
suc.s as mortgagee of certain property in 
(^utch belonging to the fir.st defendant. 
The mortgage was made in Bombay on 
November 20, 1923, by deposit of title 
deeds. 

He has joined in that suit the second 
defendant on the ground that the second 
defendant falsely alleges that he is now 
in possession as prior mortgagee of the 
properties and denies the plaintiffs right 
to a charge on the said properties. Plaint¬ 
iff accordingly prays not only for a decree 
for the sale of the properties but also for 
a declaration of his charge as against the 
second defendant. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit No. 2421 

OF 1924. 

February 215,1925. 

Present Mr. Justice Pratt. 
PRANLAL TRIBHUWANDAS— 

Plaintiff 
versus 

GOCULDAS DAMODAR— Defendant. 

Letters Patent (Rom.), cl. i^—Citnl Procedure 
Code (Act V of 1908), 0. XXKIV, r. 1—Mortgage suit 
—Mortgaged land outside juiydiction—Suit, whether 
can be entertained —./urwdiction of Court. 

The High Court, as a Court of Equity, will assume 
jurisdiction in relation to land abroad only whereas 
between the litigants, or their predecessors, some 
privity or relation is established on the ground of 


The suit as between the plaintiff and 
the first defendant was decided by a con¬ 
sent decree taken on August 19, 1924, 
whereby a decree for sale was made on 
behalf of the plaintiff, with, however, this 
reservation as regards the second defend¬ 
ant, that that decree was to be without 
prejudice to the rights of the plaintiff and 
the second defendant, and the suit was 
adjourned in order that the rights of the 
plaintiff and the second defendant should 
be determined. 

The second defendant claims a prior 
charge on the properties by a mortgage of 
May 1923. By a prayer in the original 
written statement he prayed for a declara¬ 
tion of the enforcement of that charges 
but that written statement was amended 
on November 11, 1924, and by the amend¬ 
ment the second defendant pleaded that 
the Court had no jurisdiction to make a 
declaration of plaintiff's charge as against 
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him and all the other pleas in his written 
statement were subject to that objection 
The point which has now been argued 
before me is as to whether I have jiuis- 
diction in this suit to make a declaration 
that the mortgage alleged to have been 
created by the first defendant in favour 
of the plaintilf was not subject to the prior 
charge by the lir&t defendant in favour of 

the second defendant in May 19-3. 

Now in the suit against defendant ^o. i 
jurisdiction was assumed following the 
rule in Yashvantrao Holkaj' 

Cursetn {i) that the provision of cl. 1- of 
the Letters Patent as to ‘suits for land 
does not override the equitable jurisdiction 
assumed by English Courts in such cases. 
My own view, however, is that 1 eshvantrao 
Ilolkar V. Dadabhai Cursetji (1) is not good 
law and that Yeshvantrao Ilolkar v. Dada- 
hkai Cursetji (1) has been in fact overruled 
bv the Privy Council in Harendra UU Koy 
Chowdhuri v. Hari Dasi J>cbi (2), but as 
the contrary has been held by two other 
Judges of this Court and as \ eshvantrao 
Holkarv. Dadabhai Cursetji (_1) has oeen 
upheld and followed in a decision ot the 
Appeal Court in Venkrtrao Sepuipathy v. 

Kldmji Assur Virji (3), 

the Privy Council decision, I have to tieat 

Yeshvantrao Holkar v. Dadabhai Cursetji 

(1) as being still good law. 

The question then remains ^ 

necessarily follows that 1 have 
to give plaintiff declaration that he seeks 

as against the second the 

not. Such a declaration is not 
equitable jurisdiction that is assun ed m 
English Courts in sucli cases, and viiich 
was the basis of the decision in 1 
rao Holkar V. Dadabhai Ucrsetji tjj- inat 
equitable jurisdiction was fA" 

Worm y. Chambres (4) and its linnts 

stated in Deschamps v ihl er (5). J hat 
equitable jurisdiction has also 
well summarised by Sir Jenkms 

in Vaghoji v. Camaji (6). The learned 

(!) 14 B. 353; 7 Ind. Pec (s. s ) 695. 

2) 23 Ind. Gas. 637; 411. i 't 6 18 

27M.L.J.80; (19U) M. W-N- 402; 16 Ah L. T ■ b & 

C. W N. 817; 19C. L. J.484; 12 A. U d. / /b 1 U • 

1050; il 0. 972 (P. C.). , 

(3) 80 Ind. Cas. 442; 26 Bom. L. U- 
U) (1801) 2!) Beiiv. 210; 30 1-- J- J ) y-nj- 

fs-. 6.) 59; 9 W. U. 259; 51 B. K. 021; 3 U i-1- '-J- 

“fsf (imf l' oil. 855; 77 L. J. Ch, 415; 58 L. T. 
29 B, 249 at p. 256; 6 Bom. L. S. 958. 


Judge there .says (page 2.5G*):— 

“An exaiuinaiion of the authorities ai> 
pears to mo tt' establish the proposition 
that a Court ofIviuity;in England only 
assumed jurisdiction in relation to land 
abroad, wliere as between the litigants or 
their predecessors some privity or relation 
was established on the ground of contract, 
trust or fraud, but in no case of which 1 
am aware has the Court of Equity enter¬ 
tained a suit, even if tlie defendant was 
within the limits of its jurisdiction, where 
the purpose was to obtain a declaration of 

title to foreign land.” 

It seems to me to be clear that there is 
no such privity between the plaintiff and 
second defendant and that \ ayhoji y. 
Camaji (6) is an express decision of this 
Court that I have no jurisdiction to give a 
declaration that lias been asked for. Also in 
Norris y. Cha mb res {^i), the Court refused 
to declare a lien on foreign land. 

Then the Advocate-General contends 
that the charge which defendant No. 2 has 
was created in Bombay. But that is a 
consideration which seems to me irrelevant. 
It would only be material if the suit were 
between the first and second defendants. 

A reference has also been made to 
O XWIV r. 1, and it isasaid that plaintin 
could "not’ have filed this suit without 
making—as required by that rule eyey 
person interested in the mortgage, parties 
to the suit. But that rule is a rule of 
procedure and not a rule that can be 
invoked iu order to extend juiisdiction. 
The object of the rule is that the rights 
of all parties interested in the mortgage 
should he determined m one suit and a 
miiltiplicitv of suits avoided. That cannot 
applv where the Court has no lurisdiction 
fo adjudicate on the rights. It is true that 
in the case of Sorahjiv. RattonMO.^jhere 
a foreclosure suit was biought by the 
mortgagee in respect of land outside the 
“i-inal civil jurisdiction of this Court, an 
oX was made to join as a party the prior 
Xt-agee Jivraj Lndha, but^ it does not 
fppear from the judgment in that case 

that the point of jurisdiction 

thf^rp was any conilict in that case 

between jivraj Ludha the prior mortgagee 
and the puisne mortgagee, who brought 
the foreclosure suit, or that a declaratton 
Tninst Jivraj Ludlia was sought. 

The Advo^te-General also refers to a 

(7) 22 B. 701; -- 

♦page of 29 B- 
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dictum in Vcnkatrao Sethupathy v. Kbimji 
AssiirVirji (3) stated above by Scott, C. J. 
to the effect that a suit in which a mort¬ 
gagee seeks to have land sold is not a 
suit for land. I find it diflicult to under¬ 
stand this dictum. An interest in land is 
land and a suit in which an interest in 
land is realised must be a suit for land. 

Again it is contended that if tliere is 
jurisdiction as in Yishvantrao Ilolkar v. 
Dadabhai Cursetji (Ij against the first de¬ 
fendant, it stands to reason that there must 
be jurisdiction against the second defend¬ 
ant who derives his interest from him. 
But a mortgage not in the English form 
does not even create privity of estate [see 
Theethalan Eralpod Rajah (8)j but it Ls 
not privity of estate that equity is concern¬ 
ed with but privity of [contract or notice. 
There can be and is no such privity 
between the plaintitT and the second 
defendant. 

It is true that the effect of my decision -will 
lead to an anomaly, for whereas according 
to Yeshvantrao Holkar v. Dadabhai Cur¬ 
setji (1) each of the mortgagees may file a 
suit against the mortgagor and have their 
rights as between each of them and the 
mortgagor determined in a suit in this 
Court, while the respective interests of the 
mortgagees inter se cannot be so deter¬ 
mined. This, however, is the necessary 
effect of the judgment in Yeshvantrao 
Holkar Y. Dadabhai Cursetji (1) and until 
that judgment is reversed by the decision 
of a Full Bench, that anomaly must persist. 

I, therefore, decide the Issue No. 1 in the 
negative. 

The suit is accordingly dismissed with 
costs as against the second defendant. 

z. K. Suit dismissed. 

(8) 40 Ind. Cas. 841; 40 M. Ull; 32 M. L. J 112- 21 
M. L. T. 401. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 1077 of 1923. 

December 12, 1924. 

Present;—^Ir. Justice Phillips 
VEERAPPA KOUNDAN minor 

THROUGH HIS GRANDFATHER AND NEXT 

FRIBND ALAGIA GOUNDAN— Plaintiff 

—Petitioner 

versus 

VEERAPPA KOUNDAN and others 
—Defendants—Respondents 

Partition suit-^Preliminary and final ’decrec«- 


Mcsiic (•'> — Jti'i'icw — 

InlirrciU rcnase of—Civil l‘rovedtirc 

(’"'/■ IM. 

\Vii(‘n- in a jirflitniniry for ]iartition, no 

iviiff’.vas in of luo-siio j>rotits, the mere 

oinis.<i"n to refer to the relief eaunol make the decree 
a inTliiniiiary d«-cree in resin-cl of tliat relief. The 
<»mi>sinn must hr* (leemcl to he a refusal of the relief, 
whellier it was done intentionally or accidentally, and 
it is the plaintilT to apply for a review of this 

decree, or to aj)pfal against it. 

Where there is no ai>peal against sucli a decree and 
a petition for review is dismissed it is not ct>m])eteut, 
to the plnintitY to invoke the inherent jurisdiction (>f 
tlic (.'oiirt imd(M's. l.')l, C. P. C. 

•Vu order on an application to pass a further decree 
f-ir tucsne prolits in resi)ect of proi'crties awarded in 
a preliminary decree for partition mu.st he treate<l as 
a decree and au appeal will lie therefrom 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise au order 
of i9th April 1923 of the Court of the Sub¬ 
ordinate Judge, Dindigul. iu 1. A. No. 47 
of 1923, in 0. S. No. 29 of 1918, on the file 

of the Court of the Temporary Subordinate 

Judge, iMadura. 

iMr. S. Panchapagesa Sastri, for the Peti¬ 
tioner. 

Mr. P. X. Appuswami Iyer, for the Re¬ 
spondents. 

JUDGMENT. —In this case a prelimi¬ 
nary decree for jiartition and for mesne pro¬ 
fits was passed in favour of the plaintiff, 
and this was confirmed in appeal, the 
original decree being dated 11th December 
IJIJ, and the appellate decree 2lst Feb- 
ruary 1922. Meanwhile the final decree had 
been passed by the Trial Court on 15th 
bepteml,er 1920; and in this final decree 
the paitUion was decreed in accordance 
with a memorandum put in liy the parties, 

rnpbr "c® respect of the 

mesne profits. Seven or eight months after 

“PPsllate decree con- 
firming the preliminary decree, an ajjpli- 

?he Court to amend 

men t nr 1 ^mend- 

lei omitted to give 

relief which had been allowed in the nre- 

hminary decree. That petition was 

missed and no appeal has been preferred 

ofder Snhs°e “y,^PP'*®ation to review that 

mesie pfo- 

Ohn-p preliminary decree 

thai 

cation IS treated as an application for a^al 
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decree in the suit, tlie order on such appli¬ 
cation must be treated as a decree an.l an 
appeal will lie. Tins is the view taken by 
this Court iu Subbalaksfmi Ammal 
Ramalinga Chettii (\) and apparently no 

app68>l lies to this Court. 

Apart from this, the argument in'oceeils 

on the assumption tliat the hnal decree ol 
the 15th September 1920, is partly a linal 
decree and partly a preliminary deoree, m 

.it was final as regards partition and pie- 
' liminarv as regards mesne prolits lna»- 

much as there is no “'Yillieult 

mesne profits in the decree, it is dithcult 

to understand this view. 1^1"''''’°' 
be a final disposal ot the suit. 
omission to refer to one of the 'al'e " 
for cannot make the decree a pieliniinai> 

decree in respect of that rebel. he 
omission must be deemed to be ^ refusal »f 
the relief whether it was, done intent onalb 
or accidentally, and it was open o the 
party to apply fora i'e''!ew of this deciee 
or to appeal against it. Ho dn . , 

appeal; his review petition was dismisse I 
and he accepted the dismissal, ^.o" 
comes in with this further 
under s. 151; but there is no aii hoiit an 

no sufficient ground for ^ 

herent jurisdiction of the . ^ nf 

Ster'having been P^'evion^ly diH-sed of 
in. accordance with law and n J 
having been taken. this 

The only other ,or 

Court is that, as the plaintiff [ 

he should be treated with the g'oate^ 
indulgence. When as m this case ai 
plication by a major cannot be 
know no reason for granting a siniuai 

application by a minor. It 

him on attaining majority tpard- 

that he thinks fit on account of h s »uai 

ians alleged negligence of 

is at present no evidence, bo action 

Id© t&ksii now* iji-.z-knic 

I must hold that, as the pe could 

ed, no revision petition lies, as tl^^ 

have been an appeal; and on 
thftTft is no reason to interiere. 

The petition is accordingly dismissed 

with'costs. aismisscd. 

(?) 4^Iad. Cas. ‘J98; .IS M-l-J;.552; (1918) M. AV. N, 
782; 8 L. W. 526; 24' M. L. T. 485; 42 M. J- 
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ALLAHABAD HIGH COURT. 

First Civil Aiti'-ai, from Ohdsr No. -iJ 

1 t A 4% 


(.F 1923. 

April l-'t, 1925. 

Present:—Mr. -histice Sulaimau and 
Mr. dusticc Oaiiiels. 

Lala MOTl LAL-Flaintiff—Apfellast 

BISIlAMliEU N\VTII-!)hfeni)ant- 

KeSI'ONMUCNT. 

CirU {’.m/i' i.h-f I' i./ /''"A). 

' r-i’-cl/bn' -h-./w .H. applu-aUon >0 hm,, l.-U'd 
nprcsCHUUinso,, ncor.l-Apin'ol, wh'thcr brs 
"'l„ ,os ot.loall.s Of ,.a..t,os lo ’ 

feetlin*’- tlie rulfs api*li‘-idlo are ir. .i amt 4 ot u_ 

KKloFtlu' I’. I’. C-. wliirli oxi'lmle Urn 

r 10 of Urn (h-ilci- alto-setlifi-. lI>- ''’G,yol. l.j 

It is onlv l>v aualo-yor l*y applymp. ^ .1 

C.l*. C. that 't.lu-.s.- rul-s fan ; \ 

•Ml •iDulicalion lo set asideau ex pay I Uccut. [ A 
\\M^ original suit no ui>iH^al is piovn ed 

f„A^linr.,.; onl..,. bri,.Ki..« n .'em.in P«s«,. o.l tlw 

rpi-ord-IS a lesal iviirosi-ntutivc of a decTiised pa tv 

lesstikl mi'appeal Uc f,™. 

p;isscd mi an applmalimi to isot aside an ex peute 
WlLe’lhc'ienuineness of tl.e AVill of a deceased 

does Of does not survive agamsl his 1 , 

r .• „,,.i ti,,> ('ourl iH’onounces aKainst uie 

tatives V , Aviii .,Ji liufts that the risht to 

gemuneness of tl U deceased 

cannot bo set aside in appeal, [p. -I'l. cots. 1 lV -J 

First appeal fivAm an onler of the Judge, 
Small Cause Court, Agra, dated tlie lb 

\oveinber 1923. 

Mr S K Oar, for the Appellant. 

Hr.' K S. Kalju and Mr. G. Agarxoala, 

^°VuDGMENt!—T his is an appeal hy 
\ 1 intiff from an order dated the Ibth 

of \ovembeiM923. The plaintiff had insti- 
« suit a-'ainst Chhunnu Lai and 
obtained an ex prate decree. Chhunnu La 

® ....d while that application was pend- 

he tod His son' Bishambhar Nath 

annl fd to continue the application as the 
appliea . Qf the deceased appU- 

legal the other hand, objected 

cant, i r^ntinn on the ground that the 

^v^Uo^sue^did not survive, and that, there- 
right ® ^har Nath, though the son of 

dpfea^d was not his legal represen- 
the_ deceas , concerned. 

tative so contention Moti Lai relied 

In support of his^comen 

Zde S the deceased Chhunnu Lai under 
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■which he is said to have directed that this 
litigation should be put an end to and that 
the decree passed against him should be 
accepted. 

The learned Subordinate Judge in dis¬ 
pensing "f the application of Bishambhar 
Xath which professed to have been made 
under 0. XXII, r. 4 (1) of the C. P. pro¬ 
ceeded to consider, first, whether the right 
to sue did or did not survive. In this con¬ 
nection he felt himself called upon to go 
into the question of the alleged Will and 
came to the conclusion that this Will had 
not been established. lie, therefore, held 
that the right to sue did survive to the sun. 
He has accordingly passed an order grant¬ 
ing the application of Bishambhar Nath. 

An appeal has been preferred from this 
order. On behalf of the respondent a pre- 
liminaiy objection is taken that no appeal 
lies. It is conceded by the learned Vakil 
for the appellant that, if the case had fallen 
under 0. XXII, rr. 3 and 4, the order passed 
would have been final and no further appeal 
would lie. His contention, however, has 
been twofold: first, that the case fell under 
0. XXll, r. 10, and that, therefore, an appeal 
lies, and, secondly, that it is in effect a 
case where the Court below has refused to 
record an adjustment of the claim. We are 
of opinion that it is impossible to hold that 
0. XXII, r. 10, has any application to this, 
case. That rule only applies to cases other 
than those previously mentioned. In cases 
of deaths of parties the rules applicable are 
rr. 3 and 4, which would, therefore, exclude 
the operation of r. 10 altogether, turther- 
niorc, it is only by analogy or by applying 
s. 141 of the C. P. 0., that we can bring: in 
these rules, for the proceeding pending 
before the Court below was not the suit 
itself but an application to set aside an 
e.v parte decree. When in an original suit 
no appeal is provided from an order bring¬ 
ing a certain person on the record as the 
legal representative of a deceased party 
much less would an appeal lie from such an 
order passed on an application to set aside 
an ex pa?*te decree. 

The other contention also, in our opinion, 
has no force. There was no suggestion any¬ 
where in the objections filed by Moti Lai 
that the claim itself has been adjusted 
compromised, or settled. These words are 
not to be found in the order appealed from. 
The Court below has considered the ques¬ 
tion of the Will merely in connection with 
the question as to whether the right to sue 


did or did not survive. It is in that connec¬ 
tion that the evidence has been discussed. 
The finding of the learned Judge that the 
right to sue did survive and that the res¬ 
pondent as his son is the legal representa¬ 
tive of the deceased Ciihunnu Lai must be 
accepted as final for the purpose of this 
case, and the order cannot be set aside in 
appeal. 

The result is that this appeal is dismiss¬ 
ed with costs including in this Court fees 
on the higher scale. 

z. K. Appeal dismissed. 


BOMBAY HIGH COURT, 

Original Civil Jurisd/ction Appeal 

No. 118 OF 1924. 

March 17,1925. 

Present:—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 
HABIB KOWJI— Defendant—Appellant 

versus 

STANDAKD ALUMINIUM & BRASS 
WORKS, Limited — Plaintiffs— 
Respondents. 

Limitation Act {IX of WOS), Sch. L Art. U2— 
Company—Articles of Associo.tion—Failure of member 
to pay allotment money and amount of calls — 
Forfeiture of shares—Suit to recover amount due from 
members -Limitation. 

Defendant api)lied for a certain number of shares 
in the plaintiff Company which wore duly allotted to 
him. By a certain resolution subsequently passed 
the Ooinpany made certain calls upon its members, 
but the defendant failed to j)ay either the allotment 
money or the amount of the calls. The Directors of 
the plaintiff Company served a notice on tlie defend¬ 
ant requiring him to pay the allotment money and 
the amount of the calls together with interest 
thereon in accordance with the provisions of Articles 
of Association of the Company and stated that in the 
event of non-payment within a certain period from 
the date of the notice, the shares would be forfeited 
and that the Company would proceed to recover the 
unpaid amount from the defendant. The defendant 
failed to comply with the notice whereupon the 
shares held by the defendant were forfeited by the 
plaintiff and the plaintiff further brought a suit 
against the defendant to recover the amount of the 
allotment money and the calls, together with interest. 
One of the Articles of Association of the plaintiff 
Company ran as follows;—“Any member whose shares 
have been forfeited shall, notwithstanding, be liable 
to pay and shall forthwith pay to the Company all 
calls, instalments, interest and expenses owing upot^ 
or in respect of such shares at the time of the for¬ 
feiture together with interest thereon, from the time 
of the forfeiture until payment at 9 per cent, per annum 
and the Directors may wforce the Dayjneat thereof if 
they think fit; 
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Held, (!'' that on the forfeitinx? of the defendant's 
shares he ceased to be a meinhor of the Company and 
that it was only by virtue of the said Article of 
Association that he became a <lebtor to the Company 
for the amount of the calls etc.; [p. \)\), col. 1.] 

(2) that the said Article of Association created a 
ne\y obligjition giving the Company a fresh cause of 
action against the defendant and that, therefore, the 
period of limitation for a suit to enforce the new 
obligation began to run from the date on which the 
shares were forfeited and not the respec^tive dates on 
which the allotment money and the amount of calls 
became due. [p. 99, col. 2.] 

Im-e Blakely Ordnance Co., Kx parte Stocken, ilS68) 
3 Ch. App. 412; 37 L. J. Ch. 230; 17 L. T. 554; 16 W. 
R. 322 and Ladies Dress Association v. Pitlhrook, (1900) 
2 Q. B. 376; 66 L. J. Q. B. 705; 49 W. R. 6. referred to. 

Mr. B. J. Desai, for the Appellant. 

Mr. Kanga, Advocate-General (with hini 
Sh'ThomasStrangvian), for the Respondents. 

JUDGMENT. 

Macleod, C. J, —The plaintiffs were 
a Joint Stock Company incorporated on 
February 27, 1920, under the provisions of 
the Indian Companies Act VU of 1913, 
and having their registered office at Tha- 
kurdwar without the Fort. The capital of 
the Company was rupees twenty-five lacs 
divided into 25,000 ordinary shares of the 
value of Rs. 100 each. On March 31, 1920, 
the defendant applied for one hundred 
shares of the said Company and duly paid 
the application money thereon i;t>.,|Rs. 1,000. 
Pursuant to the resolution in that behalf 
the Board of Directors of the plaintiff 
Company allotted to the defendant one 
hundred shares, and the necessary allot¬ 
ment letter duly addressed was duly posted 
to the defendant. By a resolution passed 
on July 20, 1920, the Board of Directors of 
the plaintiff Company made a first call of 
Rs. 15 per share upon the members of 
the said Company p.ayable on or before 
August 5, 1920. Due notice of the said 
resolution was given to the defendant, and 
he was required to pay the amount of the 
said call on or before August 5, 1920, at 
the office of the Company. The defendant 
was further informed that interest at nine 
per cent, per annum would be charged on 
the amount of the said call from August 
5, 1920, until payment. A further call of 
Rs. 15 per share payable on or before 
February 20, 1921, was made by a resolu¬ 
tion passed on January 27, 1921, and due 
notice was given to the defendant. The 
defendant did not pay the amount due 
on the allotment or on the calls made by 
tha plaintiff Company. Accordingly the 
Directors served a notice on the defendant 
dated April 15, 1921, requiring him to pay 
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the same together with interest thereon in 
accordance with the provisions of the 
Articles of Association of the Company and 
stating therein that in tlie event of non¬ 
payment of the said allotment and call 
money with interest thereon at nine per 
cent, within twentvdavs from the Hate of 

I 4 

the notice, that is, on or !)efore May 5, 
1921, the Directors would forfeit the shares 
and proceed to recover the unpaid amount. 
The defendant failed to comply with the re¬ 
quisitions contained inthenotice of April 15, 
1921, whereupon by a resolution passed on 
August 3, 1921, by the Board of Directors 
the shares held bv the defendant were dulv 
forfeited in accordance with the provisions 
of the Articlesof Association of the Company. 
The plaintiff sought to recover from the 
defendant the sum of Rs. 5,959-5-0 witli 
interest on Rs. -1,694-12-3 at the rate of 
nine per cent, per annum from July 29, 
1924, till judgment. 

The defendant admitted the statements 
in the plaint but submitted that the suit 
as against liim was l)arred by the law of 
limitation in respect not only of the allot¬ 
ment moneys but also in respect of the 
first and second calls, inasmuch as the same 
became due and payable more than three 
years before the filing of the suit. 

At the hearing issues were raised whether 
the claim in respect of the allotment money, 
the first call and the second call respective¬ 
ly were barred bv limitation The learned 
• • 

Judge held that plaintiffs’ claim to recover 
all the three amounts was not barred bv 
limitation and passed a decree as prayed. 

In appeal it has been argued that that 
decision is wrong, tliat the suit was in fact 
a suit foi payment of the allotment money 
and the calls made by the Company on the 
shares, and that as the suit fell under 
Art. 112 of the Indian Limitation Act the 
suit was barred. It was also argued that 
although under Art.. 32 of the Articles of 
Association the Company was entitled to 
enforce payment of the allotment money 
and the calls in spite of the defendant’s 
share.s having been forfeited, the cause of 
action was the same, and the period of 
limitation for the suit was the same as on 
the original cause of action. 

Article 32 runs as follows :— 

“Any member whose shares have been 
forfeited shall, notwithstanding be liable 
to pay, and shall fortluvith pay to the Com¬ 
pany, all calls, instalments, interest and ex¬ 
penses owing upon or nn respect of sucji 
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shares at the time of the forfeiture together 
with interest thereon, from the time of for¬ 
feiture until payment, at nine per cent, per 
annum, and the Directors may enforce the 
payment thereof if they think fit." 

It is admitted that but for the provisions 
oJ that Article if the shares of anv member 
are forfeited he ceases to be a member of 
the Company in respect of the forfeited 
shares, and so would no longer be liable to 
pay to the Company all moneys which,at the 
date of forfeiture were presently payable by 
him to the company inrespect of theshares. 
It follows that if a member’s shares are for¬ 
feited and he ceases to be a member of the 
Company, it is only by virtue of Art. 32 
that he becomes a debtor to the Company 
for the amount of calls, instalments, interest 
and expenses due at the time of forfeiture, 
and it can be said that on that account a 
new cause of action arises under that 


special ^contract between him and the Com¬ 
pany. The question has not arisen in any 
reported case as to when the period of 
limitation begins to rum for a suit by a 
Company against a late member for money 
in respect of calls, instalments and expenses 
which were due from him at the time his 
shares were forfeited. The learned Judge 
has relied upon th 2 decision in In re 
Blakely Ordnance Co., Ex parte Stocken (1). 
In that case by the Articles of Association 
of the Company overdue calls were to cany 
interest at twent 5 "-five per cent., and, by 
cl. (50), it was provided that the forfeiture oi 
a share should involve the extinction at the 
time of the forfeiture of all interest in, and 
all claims and demands against, the Com¬ 
pany in respect of the share, and all othej 
rights incident to the share but that th( 
shareholder should, notwithstanding b( 
liable, “to pay to the Company all calh 
o\^ng on such share at the time of sucl 
mrfeiture. An action was brought by th( 
Company to recover from Stocken th( 
amount due on the shares belonging to hin 

forfeited under cl. (50) 
I he Company having gone into liquidatioi 
after forfeiture Stocken successfully resistec 
being placed on the list of contributories 
but then received anoticein writing, calling 
upon him to pay to the official liquidator th. 
amount of the call which was due at thetim( 
of forfeiture, and interest thereon, calculal 
ed according to the i^ticles of Aasociatioi 
and the notice of call issued to the share 
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holders." The question then was whether 
Stocken was bound to pay not only the 
amount due to the Company but also 
“interest thereon." The Master of Rolls 
decided that no interest was payable. In- 
appeal Lord Cairns, C. J., said (page 414*). 

'T think that the SOthclauseof the Articles 
of Association, whether it be called a penal 
clause or not, must receive a strict con 
struction, and that the rights of the parties 
on one side and the other must depend 
upon its construction...But whether that be 
so or not, the construction of that clause, 
as it seems to me, is reasonably clear. The 
first part runs thus:—‘ The forfeiture of any 
share shall involve the extinction at fhe 
time of the forfeiture of all interest in and 
all claims and demai:ds against the Com¬ 
pany in respect of the share and all other 
rights incident to the share.’ Now, suppose 
the clause had stopped there, and there 
had been nothing more in the articles. I 
apprehend that clearly no action could, 
after forfeiture, have been maintained for 
the recovery of the calls previously due, 
and that for two reasons. First, I think 
so in consequence of the words used, 
namely, that all rights incident to the 
share are extinguished, which words cannot, 
in my opinion, be confined to rights against 
the Company, but must extend to all lights 
incident to the share. In addition to that, 
1 am strongly disposed to think that the 
mere fact of a duly authorized forfeiture 
of shares without anything in the articles 
defining the effect of forfeiture, would of 
itself, in the very nature of things, render 
any proceedings at law for past calls in¬ 
competent, because such proceedings must, 
I apprehend, be on the footing that the 
person sued was a share-holder in the Com¬ 
pany; and if his interest in the Company 
had been destroyed, it is by no means clear 
that the action could be maintained. The 
following part of the 50th clause shows 
that the construction which I have put 
upon the first part is the construction put 
on it by the framer of the articles; for he 
evideritly thought that if he stopped there 
any right to proceed for calls would be 
gone, and he, therefore, introduces a pro¬ 
vision which seems to me to be in substance 
and in words the creation of a new right." 

Accordingly it was held that no interest 
was payable, as no demand had been made 
for payment with interest after forfeiture on . 
■ JS) (1^00) 2 Q. B. 376 ; 66 L. J. Q. B. 705; 49 W. R. 6 
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^ the sum payable under the forfeiture clause. 
It simply gave an independent right to 
recover after forfeiture the sum due at the 
date of forfeiture. That was the sum which 
appeared to the Court, could be recovered 
and nothing beyond that. 

A reference has also been made to the 
case of Ladies Dress Association v. Pulbrook 

(2) in which the defendant was sued after 
the Company went into liquidation for the 
unpaid calls due by him, and it was held 
that, “notwithstanding the provisions of 
8. 33 of the Companies Act, 1832, aub-ss. (1), 

(3) , the action was maintainable, inasmuch 
as the defendant was liable not as a con¬ 
tributory, but as a debtor to the Company." 

By analogy a reference may also be made 
to s. 61 of the Indian Companies Act (VI of 
1882) which makes it clear that when a Com- 
panyhasgone into liquidation “every present 
and past member of such Company shall be 
liable to contribute to the assets of the Com¬ 
pany to an amount sufficient for payment 
of the debts and liabilities of the Company 
and the costs, charges and expenses of the 
winding up." And under sub cl. [d): “In 
the case of a Company limited by shares, 
no contribution shall be required from any 
member exceeding the amount, if any, 
unpaid on the shares in respect of which he 
is liable as a present or past member." So 
that when a Company goes into liquidation, 
although as against the members the Com¬ 
pany’s right to recover the money due on 
the calls may be barred, the members of 
the Company are liable to contribute to the 
assets of the Company to the extent of the 
amount unpaid on their shares in order 
thit the debts andliabilitiesofthe Comnany 
should 1)6 paid. It seems to me, thercXure, 
that by Art. 32 of the Articles of Associa¬ 
tion, there was a special contract whereby 
the defendant agreed that in the event of 
his shares being forfeited he would be 
liable to pay to the Company all the moneys 
that were due by him for allotment, calls 
and further calls made on the shares allot¬ 
ted to him with interest, and it was on that 
contract that the plaintiffs were suing. The 
cause of action then arose on August 3, 
1921, when the Company forfeited the shares, 
and, therefore, the suit to recover what was 
due from the defendant on his shares was 
within time. The appeal, therefore, fails 
and must be dismissed with costs. 

Coyajee, J. —I concur. The foundation 
of the suit is the special contract evidenced 
‘ by Art. 32 of the plaintiff Oomyany’s articles. 


On forfeiture of his shares, the defendant 
ceased to be a member, and the Company 
could not thereafter sue him for past calls. 
But although his liability to pay such calls 
came to an end, he incurred, under the 
terms of Art. 32, a fresh liability to “forth¬ 
with pay to the Company all calls, instal¬ 
ments, interest and expenses owing upon 
or in respect of such shares at the time of 
the forfeiture, together with interest there¬ 
on, from the time of forfeiture until pay¬ 
ment.” This, in my opinion, was a new 
obligation giving the Company a fresh 
cause of action against the defendant; and 
the period of limitation for a suit to enforce 
this new obligation began to run from the 
time the shares were forfeited. In this 
case, the plaintiff Company exercised the 
power of forfeiture on August 3, 1921, and 
the suit having been instituted on July 
31, 1921, is not barred by limitation, 
z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appe.vls Nos. 1075, 1583, 1632 
1611) ru 1653 AND 1714 OK iy^2. 

November 13, 1924. 

Present: —.Mr. Justice Devadoss. 

MALY.VLA SURAYYA and othbks— 
Pl.vintifks—Appellants 
versus 

Rijah Sahch Meharbau-i-Dostan Sri Bajah 
RAVLJ VRNKATAKUMARA MAHIPATI 
SURYA RAO BAHADUR GARU, 

SIRDAR, RAJAHAIUNDRY SIRCAR 
AND RAJA OF PITTABURAM— 
Diifenuant No. i—R espondent. 

luam — Despandya inani - Powe&'jioM before Per^ 
miH-ifit Scltlement with despandya—.itoZitiou of 
ofice—Possession continued -Lanis, whether included 
in assets of zeminduri Procedure Code {Act V 

of 1008), 0. XU, r. .id —Decree ayuinst two sets of 
defendants—Appeal by one set -Decree, whether mn be 
set aside as ajainst defendants who have not appealed. 

Wliere certain inam lands in a zemindari were 
enjoyed by d'spandyas before the Permanent Settle¬ 
ment of 18J2 and at the time of the Permanent Settle¬ 
ment. the Government abolished the despandya 
office and added the russoom payable to the despan- 
dyas to the peisheush of the zemindari and 'the lands 
continued in possesion of the inamdars: 

Held, (1) that by the inclusion of the russoom in 
the peisheush or permanent zummak payable by the 
zemindar, the lands in the possession of the despan- 
dyas did not become part of the zemindari; 

(8) that the lands having been held under th 
Government were in the natureTof raiyatwari land 
[p. 101, col 2.J ® 


•St ;i :r)niu'lni' for 
ii«'t pill 'if the 
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H'l "’•■■'ipani-y |•i;:•hl', th'- 'I'li-il (.'"iii't lit;i<l that tho 
in'iwi v.'-i-r ff'iin ilir assets t'f the zeviiwlari 

aii'l tiia; til- t"iiaut5; ha'! no ix-iaii'aney rijrl>ts. Oti 
apj'-'.il liv th'- al-.ia-. "ii a tindiii" tliat the 

Iaii'l< W’ iiii-lii'li 'l ill the assets ('f the reHiiif/ari 
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T: is f 05 =ii)!-:' that within tiio amhit of an estate The main question in these appeals is 
ti'/re nviv t e ii-I'linsis. and in sueh eases whether the Suit lands were included in the 

ii... 2 .:-,M,.r/,-roi.ii.-.-isih'-anv.nnts'h^^^ assets of the Pittapuram zimindari at the 

j j • tune ot the Permanent Settlement so 

Ai; ':fri-Ur\< ridit to hah runtm*- is not iiioon- as to foi’in part of the estate. The 
Fist'-n! v.ith 111 -lands hein^ a part "t the’emia-hiri. Jands were enjoj’ed before the 

d'/"- ‘'.’I , • , • o . fnr Permanent Settlement of 1802 bv des- 

\:i -I .'lilt in- an ni'aiust a :r)niU'lai' for , _ , ^ .i. 

a -hvKraii-n that his lands w,r- ii.-t piii --f the pdndijas. Despandya IS described^in the 

-si,a ..f th.' and auainst tiie tenants in Fifth Report, Oil East India Affairs, Vol. Ill, 

J. — f ti„> hmd [.. 1 - ;i d. rianiiioii tiiat they ha'l page 24, tlius: “The next Revenue Officer of 

■ ■;'h'th fili;;, , 1 ::''“::;:,,:;;; ram. and of the same mass with the desmook 

and tha; tii- t-naiits ha'! no'..vnpaney rijrhts. On though of greater Utility aiid sometinies of 
i.y t!i.- ziinin'i-n- ai .i;.-. on a tindins: tiiat the more extensive local jurisdiction, was the 
Iaiid< W’iiii hi'lrd ill the assets ( f the reHitio/ari dcspandeali ca7io7K/oe, 01’provincial register, 

111- Ai'i'-llal'- ( .-urt n'vt i^eil the iuuiin<; as to oirii- rn _ _ xi i / n t i __ 

paii.-y 1 'ii.dils als.> and 'li-^mi'S-d the plaiiitilYs suit ..- To eilSUlC the lionest full dlSCliaigO 

* l- iili a-t ai: liu.-'t tlio :.ciiiiii‘l n- aiel as ai;ainsl tlie of an important tl’USt, a I’USSOOIH of tWO 

h H-nds: and a half per cent, on the revenue, as- 

//(•/./ thai the tenants-defendants ii.-t liaving certaincd by his own vouchei’S to have been 

aiip'-al-.-l li'-tm tie- 'h'Tee of the irial Court, il was u l 

iV't oMnijd'tfut t‘» tip' Appfiiaic* (j>urt to <iisini,ss the thioughoutthe Country, was ftSSlgll* 

piaintilis oiii auain>i them, inasiuueh as the €d to the pubHc register, his lieii’s and 
liii'liiix of 111'' App-Hat" I’oiirt that the lands were deputies in perpetuity’’. 

in -lu'l-d in tiie a.>5••l•^ of the :e,iiin<lan was not in- At the time of the Permanent .^pttlement, 
'-..nsi.sP nt Willi tiw d'-. n- whi.-h the piaintiiT had 01 lue mmaneut bettiement 

.ii.fdned in ih-Triul (.’niii-t auainst the lenants-.kfead- Cxovernment abolislied these offices and 

antv added the riissoom of two and-a-half per 

Appeals against the decrees of the Dis- cent, of the total collections, to the peish- 

trict ‘Court. Godava;i, at Rajahmundry. in cush of the Pittapuram, zeviindari. The 

A. S. No. loll of l‘.)22, 81) and 102 of 11)20, District Judge holds that by including the 

1011 of 11)20, 104 to 108 of 1020 and 110 of russoom in the peisheush or Permanent 

1920, preferred against those of the Court of zummafi payable by the zemindar t*he lands 

the Temporary Subordinate Judge, Coca- in the possession of the despandyas became 

nada. in Original Suits Nos. 31 of 1920, 30 of part of the zemindari. Mr. Rama Rao for 

1919, 37 of 1919, 32 to 30 of 1919 and 38 of the appellant contends that the documents 

1919 respectively. relied upon by the District Judge for his 

Mes.sr.s. ('. Uoma Ilao, B. Somayya, V. finding Exs. If, 111, and IV have been mis- 

1 tyatina. lor the Appellants. ■ construed by him and they do‘not bear 

Mr. A. Knshnaswami Iyer, for the Re- out the inference drawn from them. . 

spondent. Exhibitll is the kabuliyatexecated by the 

JUDGMENT.-This is a batch of nine 1'ittapurain on Gth May 1803. 

appeals. The same point arises in all the ' “at alMa/c/i€7*a; and alienated lands were 
appeals. Tlie plaintiffs’ suit is for a ^^^luded from the zemindari is clear from 
deelaralioii that the Record of Rights ,6 I’^oital, he says “exclusive of 

made under Ch. XI of the Estates lands, ^ {lands exempt from the 

Lauds Act is incorrect in several particulars. P“-'’*“6at of public revenue) and of all other 
The Ut defendant is the Rajah of Pittapu- “"^naled lands paying a small quit-rent 
ram, the other defendants are the tenants i ^ j quit-rent unchangeable by me is in- 
of ihe plaintiffs. Several issues were raised eluded in the^ assets of my zemindari or 
in all the cases and they were found by the is urged for the appellants 

Subordinate Judge in favour of the plaint- i ^ l^nds in the possession of the 
iffs. The 1st defendant alone appealed such alienated lands. There 

against the decree of the Subordinate Judge ^ evidence that these lands were grant- 
The tenants who were found not to have by the zemindar. It is ad- 

any occupancy right in the land did not despandijas held these lands 

appeal against the decree of the Subordi- o °1 the date of the Permanent 

nate Judge. The District Judge has revers Settlement. An attempt was made by the 
ed the decree of the Subordinate Judge and defendant to show that these lands 

dismissed the plaintiffs’ suit. The plaint- granted by him after the Permanent 

iffs haye preferred these second appeals* settlement but that is found against by tho 

lower Courts and no serious attempt 


t-iiuutc 

//(•/./, tli;il till' t''n:uitF-'!»*fen'lfmts ii'>t luiving 
:ili}"';ilc i 111- 'IfT-r c.f llif 'I'rial Court, il was 

ivi .■iiiiij '-t'-iit t" ill- Ai.j)'-llal(* (A'urt t') <lisini,ss the 
lilaiiitilVs .'uil a.-' against tlieiii, inasiuiicli a^ the 
liii'liiix '4 111'* A{ii"'llat'' I’ciirt that tlie lands were 
in the a-'-S'-S "f the zemintlari was not in- 
' 'ii.'i.'>l''nt with til'- d'-cn-- which the plaintilT had 
'iht'iiiied in lli'-Triiil (.’iiiirt .auain.^t the Icnants-dtfead- 
ant'. [i6id,] 

Appeals against tlie decrees of the Dis¬ 
trict ‘Court. Godavaii, at Rajahmundrv. in 
A. S. No, 103 of l‘.)22. 89 and 102 of 1920, 
109 of 1920, 104 to 108 of 1920 and 110 of 
1920, preferred against those of the Court of 
the Temporary Subordinate Judge, Coca- 
nada. in Original Suits Nos. 31 of 1920, 30 of 
1919, 37 of 1919, 32 to 3(1 of 1919 and 38 of 
1919 respectively. 

Mes.sr.s. ('. lino, B. Somayya, V. 

Viyatina, for the xVppellants. 

.Mr. .1. Kri.shnaswami Iyer, for the Re¬ 
spondent. 

JUDGMENT. —This is a batch of nine 
appeals. The same point arises in all the 
appeals. Tlie plaintiffs’ suit is for a 
declaration that the Record of Rights 
made under Ch. XI of the Estates 
Lands Act is incorrect in several particulars. 
The Ut defendant is the Rajah of Pittapu¬ 
ram, the other defendants are the tenants 
of ihe plaintiffs. Several issues were raised 
in all the cases and they were found by the 
Subordinate Judge in favour of the plaint¬ 
iffs. The 1st defendant alone appealed 
against the decree of the Subordinate Judge 

The tenants who were found not to have 
any occupancy right in the land did not 
appeal against the decree of the Subordi¬ 
nate Judge. The District Judge has revers¬ 
ed the decree of the Subordinate Judge and 
dismissed the plaintiffs’ suit. The plaint¬ 
iffs have preferred these second appeals 
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made before me to dispute that findin^.' 
Mr. Krislinaswami Iyer attempted to justify 
the first defendant's contention by sliowing 
that the zemindar recognized the persons in 
possession of tlie lands owned by the des- 
pandijas as inamdars and appropriated the 
pension paid for the maintenance of the 
despandyas who were thrown out of office. 
Assuming it was so that would not make the 
lands, grants by the Pittapur 

The question is whether the Government 
by including the 7'u$soom in the amount 
payable by the zemindar to the Government 
made the lands in the possession of the 
despandyas part of the estate of Pittapuram. 
What appears from Ex. IV is that theGovern- 

ment added what was payable to the dcspaii- 
dyas for their collection of the revenue to the 
amount payable by the ^em fa da r and made 
him collect the revenue, in other words, 
the Government was entitled only to 97^ 
per cent, after deducting 2^ per cent, due to 
the despandyas for collection and when their 
services were dispensed with the 2! per 
cent, was added to the amount payable by 
the zemindar. 

When the Government dispensed with the 
services of the despandyas, they proposed to 
give them a pension for life. Tliis is clear 
from Ex. Ill, letter to the Collector dated 
8th December 1802: “The Goveriior-in- 
Council by the recommendation of the 
Special Commission has been pleased to 
abolish the office of despandyas in the first 
Division of Masulipatam and to incorporate 
the russooms of that office with the perma¬ 
nent assessment. Considerations of indulg¬ 
ence to the individuals filling the office of 
despandyas induced the commission to re¬ 
commend that pensions for life should be 
granted to ithose individuals, that re¬ 
commendation having been approved, the 
commission desire you will furnish them 
with a list of despandyas and the amount 
of the annual pension you will propose 
should be granted to each." The conten¬ 
tion of the first defendant is that the 
pension was received by the zemindar and 
he allowed the despandyas whose services 
were dispensed with to be in occupation of 
the lands in their possession and reliance is 
placed on a statement contained in Ex. B. 
“But the zemindar did not resume the 
despandya inams. He entered into a com¬ 
promise with the holder of the inams, and 
agreed to take their pensions and allow 
them to enjoy their lands as usual." There 

is no evidence as to what really happened 
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at the time. No accoimt.s have fic- n [M"- 
duced by the defciulaiit tu show how 

much wes received in respect of tiic peiisi.'ii 
and what arrangcinents were niadi* with 
the persons in oeeupalioii of the lands. 
It appears that desjxindya Iiudhs wi-ic 
mi.xed up with tlic kanuun iiia)iis and Mr. 
Chentsal Rao sepaiated the L'lirihtDi iininis 
from the despnndyaa iuanis, hut did not 
make any Settlement as reeai-ds the -/tv- 
pandya inams. The coneluding smiitmec* 
in his rei^ort is “of course by de<liiciiiig it 
from our accounts we do not confer any mw, 
power on the zemindar to resume tiadi' 
laud without their consent or tiic deenv id' 
any Judicial Tribunal." It is clear thrt 
nothing was done with reganl to them at 
the time of the inam Stdtlcmenl. 

The contention of Mr. Krislinaswami Ivn- 
is that when the russooms or inanyams weie 
included in the assets of 'pc.s-hkns-b of the 
zemiudari, it must be cju.sidered that the 
lands became part of the zemiudari. If llio 
lands were originally grantod by the zemin¬ 
dar io the despandyas and were rosnmable 
by him no doubt this argument would be. 
of considerable foj'ce. Hut from the Tiflli 
Report, Vol. III. page 21, it is clear that drs- 
pandyas were in unauthorized occupation 
of lands and enjoyed their inwome. “In 
lien of this commission, however, at present 
there are a number of inferioi’ desjKoidyas, 
claiming a right to free mirassi hereditable 
villages, or to •thers held by a tenure called 
bilmokta or tatoodarry, at a low unalterable 
rent, but all these, we apprehend to be im¬ 
proper, unauthorized alienations made liy 
the desmooks or other officers of Govei ii- 
ment in power to purchase greater defalca¬ 
tions in their own favour from the stated 
dues of the exchequer". In the absimce ©f 
definite evidence that the zemindar granted 
the.se lands, it must be lield that the lands 
were occupied by despandyas imjiroperly 
and the then Government of the country 
were either unable or unwilling to disturb 
their possession, and at the time of the Per¬ 
manent Settlement they were not dispossess¬ 
ed of their lands but were evidently allow^- 
ed to be in possession and the despandyas 
whose services w’ere dispensed with were 
further remunerated by pensions. In the 
absence of any evidence as to resumption 
by the GoA'ernment, it cannot be said that 
the Government added these lands to the 
zemindari or made them part of it. These 
lands having been held under the Govern¬ 
ment were in the nature of raiyatwari lands^ 
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and it is difficult to understand how the 
Government could hy entering into an 
arrangement with the convert a 

ratyaficari holder into a raiynt without liis 
consent. It was, no doubt, open to ihe Gov¬ 
ernment to dispossess tlie despandyas of the 
lands in their possession and to hand them 
wer to theBut intliiscase there 
is no evidence that they weredisjiossessed l)y 
the Government or that the ze)iHndar enter¬ 
ed into any relations with them after the 
date of the Permanent Settlement. It is 
open to the Government to enter into an 
arrangement with the zemindar to keep 
the miyatwari tenure as such and to give 
him the right to collect the revenue pay¬ 
able to Government, but in tiie ab.sence of 
clear evidence it should not be lighlly held 
that the Government made a rniyatwnri 
tenant a r.iiynt under a zemindar Tli“ 
Government have no power in the absence 
of Legislative sanction to convert a raiyat- 

wari tenure into a raiyati tenure in an 
estate. 

The appellant relies upon tlie decisions 
rT support of his contention, in 

ot iyi7. These two cases arose out of a 
dispute^ between despandya inam holders 
and their tenants, in the zemindari of Pitta- 

® d Ayling in disposing 

°Th°’ observed 

The mam was granted by Government 

prior to the Permanent Settlement and the 
arrangement effected between Government 
tt^Tjidars and the zemindars ett the time of 
the Permanent Settlement was a private 
arrangement which did not make the land a 

estate." I respectfully agree 
wi h thisobservation. In S. A. No. 1826 of 
1917 Ayhng and Krishnan, JJ., approved of 
the view of the Subordinate Judge that the 
tnctffis could not be brought under the cate 
gory Qf 'estate’ within thi meaning of the 

follows that within 
the ambit of an estate there could he rahml 
wan holdings, and in such cases the aemin- 
dar collects the amounts due to the Govern- 

Si- ‘'“'“it 

ImhST sltteLtloythe 

zemindar in respect of these lands ;= 
Strong proof of the fact that X 

were no^included aMeGa fo^^ 

9nt the coaetruotiouBlaeedupJIthembV the" 
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District Judge. There is no evidence that 
any amount was paid to the zemindar by 
the holders of these land.s for their being in 
possession of them. Granting for argu¬ 
ment's sake that the zemindar did receive 
the pension payable to the dc^pandyas dur¬ 
ing their lifetime the mere fact that he 
received it could not have changed the cha¬ 
racter of the tenure of these lands. I hold 
that the finding of the District Judge that 
the suit lands were included in the Pittapu- 
ram zemindari at the time of the Permanent 
Settlement so as to form a part of the 
Pittapuram estate is not warranted the 
recitals in Exs. 11, III and IV and I hold 
there is no evidence to show that these 
lands became part of the Pittapuram estate. 

The next point urged for tlie appellant is 
that the District Judge ought not to have 
dismissed the plaintiffs’ suit inasmuch as 
the other defendants had not appealed 
again.st the decree of the Subordinate Judge. 
Mr. Krishnaswami Iyer for the respond¬ 
ent contends that the Court has p^wer to 
give a decree in favour of the persons who 
have not appealed under 0. XLI, r. 33, of 
the C. P. C. In this case the first defend¬ 
ants contention is that the lands form part 
of the zemindari. The contention of the 
other defendants is that they have got per¬ 
manent occupancy right in the lands. 
Even though the lands form part of the 
zemindari the plaintiffs may have a right 
to the kiidivaramaswell as the plaintiffs 
right to have both varams is not inconsist- 
ent with their laads being a part of the 
^eiMinaari. There is no law against a 
person having a raiyatwari tenure within 
the ambit ot a zemindari. It does not neces- 
sarily therefore, follow that simply because 
the plaintiffs lands are in the zemindari 
the tenants have occupancy right. Inas¬ 
much as the Subordinate Judge found on 
the evidence that the tenants had no occu¬ 
pancy right and inasmuch as they did not 
choose to appeal against his decree it was 
not proper for the District Judge to have 
dismissed the suits. 

The upholding of the contention of the 
first defendant would not in any way mili- 
tate against disallowing the contention of 

K ^ ® ot^er defendants. 

thiru of the easel 

Judge’s judgment as 

plaintiffs 

against their tenants cannot be upheld. 

result the appeals are allowed and 
the decree of the District Judge is set aside 
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and that of the Subordinate Judge restored 
with c'jsts in this Court as well as in the 
lower Appellate Court. 

V. N. V, Appeals allowed. 

Z. K. 


PRIVY COUNCIL. 

ApPE.VL FUOil THE PaTNa HiOU CoURT. 

January 30, 1925. 

Presen/;—Lord Shaw. Lord Blanesburgh, 
Sir John Edge and Mr. Ameer Ali. 

TILAKDHARI SINGH an^u others— 
Dbfen oants —Appellants 
versus 

Maharaja KE3HO PRASAD SINGH- 
Plaintiff—Respondent. 

Kvidsnc: Act (I of 1S7J), s. f)J -Settlement of 
lanis—Antecedent documents and maps, udiether can 
be refem'cd to for dedning boundaries ■ Appeal to His 
Majesty in Council-Findings of fact, concurrent, whe¬ 
ther can be examined— Practice. 

If in an appeal to His Majesty in Oo-.mcil it 
appears that undirlyins lindings of fact there are 
questions of law on which the linclings proceeded or 
that there is a casa that the Judges misdirected 
themselves, then the rule as to concurrent findings not 
bnn*' the subject of appeal to the Privy Council 
does’not apply to the examination of such grounds 
of law. [p. 103. col. 2.] 

It is not open to a Court to admit antecedent docu¬ 
ments and maps for the purposes of contradicting 
th“ t«rms of a Settlement. Such documents and maps 
may," however, be referred to for the purpose of 
identifying AiiiiJtljing demised, [p. 104, col. 1.] 

Appeal against the judgment and decree 
ofthePatna High Court (Dasand Foster, JJ.), 
dated the 8th December 1919, and confirmed 
onreview, dated thellthMay 1920, affirming 
that of the Sub-Judge, Shahabad, dated 

the 22nd January 1916. , „ ^ n 

Sir Geo 7 *ge Lowndes, K. C., ana Mr. Cr. U. 
McNair, toT the Appellants. , , ,, 

Messrs. De Gruyther, K. C., and J. M. 
Parikh, for the Respondent. 

JUDGMENT. 

Lord Shaw.— This is an appeal from 
a decree of the High Court at Patna which 
affirmed a decree of the Subordinate Judge 
of Arrah. The question involved in the 
appeal relates to the extent or area of a 

mahal called Naubarar. ^ 

The judgments below, in so far as they 
are judgments of fact, were concurrent judg¬ 
ments, and Mr. De Gruyther very properly, 
on behalf of the respondent, intimated that 
he would object to the competency of the 

appeal on ground. 


'Pheir Lordsliips allowed the ca^e to I>g 
opened, and il has been opened with great 
clearness and fiiliies.s by Sir George 
Lowndes. He has explained the point bear¬ 
ing upon what is the true nature of the 
deliverance pronounced by the High Court 
and the Court below, and lie has maintained 
that, notwithstanding an a])pnrent con¬ 
currence in findings of fact, there still re¬ 
mains as after explained a case which can 
legitimately be brought, as matter of law, 
under the well-known Indian practice, 
before their Lordships. 

Their Lordships, before entering upon 
the merits of the question, desire to exiiress 
their satisfaction with the judgment of the 
High Court as expressed by Mr. Justice Das 
in the High Court, which, for fulness of 
statement, for clear articulation of 
points in issue, could not be excelled. 

Their Lordships note from that judgment 
exactly wliat was the nature of the duty 
which the learned Judges considered to 
be cast upon themselves in the construc¬ 
tion of the title which is in issue in this 
case 

It is to be further noted that not only are 
there two concurrent judgments, but there 
wasalsoanapplicationfor review,anda third 
judgment was pronounced thereon confirma¬ 
tory of the preceding judgments. 

If it appears that underlying findings in 
fact there are questions of law on wliich 
the findings proceeded or that there is a case 
that the Judges misdirected themselves, 
then the rule as to concurrent findings not 
being'the subject of appeal does not apply 
—to the examination of such grounds of 
law as are alluded to. 

It is important to see whether any case 
has emerged of this character. It is ac¬ 
cordingly necessary to quote the following 
passage, which covers the question as to 
the ambit of their duty as they considered 
it in the construction of the title to this 
landed estate: — 

“ I took the view," says the learned Judge 
“ that in order to understand what was 
actually settled " (that is to say, the extent 
of the land actually contained within the 
title as such) ‘‘ it was necessary to deal with 
certain documents on which the Settlement 
Avas based, not to contradict any of the 
terms of the Settlement, but to identif}^ the 
thing demised. I considered all these 
documents" (and then he names them) “and 
came to the conclusion that what was ac¬ 
tually demised was the tract of laud bouad-' 
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ed on the north b\' the plot No. 020 as 
shown in the kUtivar map of 1840, which 
formed the southern boundary of Ganga- 
barar. As regards the southeiu boundary, 
there is no dispute that it consists of certain 
villages mentioned in the plaint." 

It was not disputed in the argument be¬ 
fore their Lordships that what had been 
scrupulously in view of the Judges, accord¬ 
ing to their statement, was a correct appre¬ 
ciation of the limits and functions of a 
Court in construing a document of title 
submitted for its consideration. The learn¬ 
ed Judges properly said that it was not the 
duty of the Court, and would have been 
contrary to their duty, to admit any ante¬ 
cedent documents for the purpose of con¬ 
tradicting the terms of theSettlement made. 
What they had to do was, what the learned 
Judge says they did, use any antecedent 
documents and maps solely for the purpose 
of identifying the thing deniised. 

In their Lordships' opinion there is no 
ground for the suggestion that the Judges 
of the Courts below failed in this duty 
or introduced illegitimate considerations 
into their view upon the titles and tlie 
facts. They having done that which was 
strictly their duty, their Lordships are of 
opinion that what remained was a question 
of fact, and upon that question of fact the 
following is the finding as expressed by Mr. 
Justice Das:— 

“ I find no good reason for holding that 
the lands comprised in the Settlement of 
1862 were not, and much in the antecedent 
documents starting from Ex. U and ending 
with Exs. 91, 32 and 33 to indicate that 
they were, well-defined and well-ascertained, 
bounded on the north by the black line of 
1851 which corresponds with the southern 
boundary of plot No. 920 in the kistwar 
map of 1840, and on the south by the 
plaintiffs’ villages mentioned in the plaint,” 
and in a further passage of his judgment 
the same learned Judge declared:— 

" On a consideration of all the evidence 
in the case, I am clearly of opinion that 
the plaintiff has proved that the entire 
block of land bounded on the north by the 
southern boundary of plot No. 920 in the 
kistwar map of 1840 or the black line in 
the_ map of 1851 and on the south by the 
plaintiffs’ villages mentioned in the plaint 
was settled as Sheopur Diar Naubarar 
with the predecessors-in-title of the defend- 

yits.” 

It is admitted—it must, of course, be ad- 
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mitted—tliat that entire block so taken is 
not limited l)y any measure as descriptive 
of tlie block. It must be further admitted, 
that, upon the antecedent documents thus 
legitimately taken into view, that entire 
block, subject to the matter of the bound¬ 
aries mentioned, was settled as the new 
niahal of Naubarar. 

In tliose circumstances their Lordships 
are of opinion that the point as to compe¬ 
tency is well taken and that this appeal 
is incompetent. 

A point was mentioned with regard ,to 
the revenue assessable from the neigh¬ 
bouring mahal of Gangabararby the Reve¬ 
nue Authority. Their Lordships enter in 
no way whatsoever upon that matter and 
n^^ke no pronouncement which would be 
either limitative or regulative of the rights 
of parties with regard to revenue proceed¬ 
ings. Such a point is not before their 
Lordships. 

Their Lordships will humbly advise 
His Majesty that the appeal should be dis¬ 
missed on the ground of incompetency 
and to allow against the appellants to 
the respondent the costs of these pro¬ 


ceedings. 

Appeal dismissed. 

Solicitors for the Appellants :—Messrs. 
U atkins (£ Hunter. 

Solicitor for the Respondent:—Mr. E. 
Dalgado. 




PATNA HIGH COURT. 

Appeal feom Original Order No. 141 

OE 1924. 

^ April 8, 1925. 

Present;-Justice Sir B. K. Mullick, Kx., 
and Mr. Justice Ross. 

ASKARAN BAID— Appellant 
_ . ^ versus 

RAGHUNATH PRASAD and others— 

Respondents. 

of decree-holder— 
whether lies-Construction of decree—Pro- 
peHy mortgaged, determination of. 

connected with the deliver)’ of poe- 

r aIh ^ XXI of the C P. 

U ^d the subsequent rules are proceedings relating 

wtrf IP-106. col 1.] 

DUToh^L is l^imself the iuction- 

Li ordAr r^A ^®s^sled by the judgment-debtor, 

M order made under r, 98 of 0. of the 0, P. 
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C. on liis appUcation is appealable us a decree under 
s. -17 of the Code, [ihid.] 

A mortgage-decree described the mortgaged pro¬ 
perty as one house with uppurtonant rights bearing 
a certain number in the Municipal liegislers. The 
decree did not give the boundaries of the house nor 
the urea of the site occupied by it. The mortg-aged 
.property was sold in execution of the decree an<l 
was purchased by the decree-holder himself. In the 
application for execution and the sale proclamation 
and the sale cerliticate the area of the site was vari¬ 
ously described as 2 kathas, 2 kathas and 2 dlnirs 
and 2 katiuisl dhurs. When the decree-liolder attemi't- 
ed to take possession it was fo\mJ that at the time 
of the mortgage there was a piece of waste lantl near 
the house and that another house had since hceu 
built upon this piece of waste land, and that the area 
of the sites upon which the two houses respectively 
stood was 2 kathas 7 dlutrs and 2 kathas. The decree- 
holder auction-purchaser was resisted in taking pos¬ 
session of the houses in execution of the decree bv 
the judgment-debtor and made an application under 
O. XXI, r. i)7 of the (b l^. C. The lOxecrutiou C’.mrl hehl 
that the second hous:^ was never mm tgaged or sold 
and dismissid the ajiplication. Tlie decree-holder 
tiled an appeal; 

lleld,[li tliat the objection of the judgment-debtor 
to the decree-holder's application fell within the pur¬ 
view of s. 17 of the C P. (\ and that the onler of 
the Court in favour of the judgment-debtor was 
appealable: [p. 107, col, 1.] 

(2) that the second house which had been l)uilt at 
the time of the insiiUition of the miu’tgage suit not 
having been mentioned in the plaint or in the deeroc 
and no boundaries of th" mortgaged projierty having 
been given and the area of the property sold in exe<*u- 
tion beinggiven in the application for execution,the sale 
proclamation and the sale certiheate as varying from 2 
kathas io 2 kathas and 7 dhurs, it must be held that 
what was mortgaged was only the house which was 
existing at tl»e time of the mortgage and tlie site 
upon which it stood and that the sscond house was 
not included in the mortgage or in the sale which 
followed upon the mortgage-decree and tliat conse¬ 
quently the decree-holder w’as not entitled to posses-, 
sion of it. [p. 105, col. 2; p. 106, col. L] 

Appeal from an order of the Subordinate 
Judge, Gaya, dated tbe 30th April 1924. 

Mr. Khurshaid Hussain, for Mr. Kailas- 
pati, for the Appellant. 

Mr. Mtirari Prasad for Mr. Brij Kishoi’e 
Prasad, for the Respondents. 

JUDGMENT. 

Mullick) J. —This appeal arises out of 
an application made under 0. XXI, r. 97 of 
the C. P. 0., against a ju'dgment-debtor in 
a mortgage-decree who is alleged to have 
resisted the delivery of possession to the 
decree-holder. The decree has not been 
printed, but the Subordinate Judge states 
that the property is described as “one 
kita inakan with the land, hak sakunati 
and choukath and ktwar and other lawazi- ' 
mat appertaining to the house.” He also 
states that the house is described as “within 
the Gaya Municipality bearing No. 49 in 
Ward No. 10.” He further states that the 


ileiMVo no houndai-ies nor any area. 

In the cxonilion |ielitiun whicli was lilod 
on the20lli Krhruaiy 1923, tlie area is given 
as 2 hathds and the *lescription is as al)ove. 
In the lirsi sale piodaination, which was 
pubiislied shortly al'lerwards, the descrij>- 
tion is sul).->tantial)y the same hutthearea 
is given as 2 leaf fins 2 ilhnr.s. [n the second 
sale ]>roclanialion the area is I’urther altered 
\o'2 kallias 7 dhurs i\in{ the sale-eerlilicate 
wliieli has been piifited shows that what 
Avas S('ld was "one t \vo-stoi‘eved puren 
Iiouse tcgethci with the laml and the resi¬ 
dential right as also Ihe door frames and 
door leaves and other materials of tlie 
luuise. holding Xo. 49. Ward No. 10 paying 
the annual liolding and latrine-lax of 
lis. 22-S (). ’ 'I’lie saie-cerlilieate states the 
approximate areaas2 kathas 7 dhurs. 

\\ hen the (’ivil ( Vmj-t. peon went to give 
delivejy of posse-si'iti (ti this property on 
tlie Isl 5Iarcli 1921, he was resisted hy the 
judoniont-debtor Itaghunath Prascad and 
others. 

It is now icuind that at the limeof mort¬ 
gage there was a pieee of ,waste land near 

the house and th.at anotiier house has been 

built u]tnn it since then and that the area 
of the sites upon whic-li the two liouses 
stand are rcsiieclively 2 kafhas 7 dhurs and 
2 kathas. In the summary inquiry, whicli 
he, has held under i). XXI, r. 97, C. P. C., 
the Suliordinate Judge finds that Avhat was 
mortgaged and sold was tlie house standing 
on the 2 kathas 7 dhurs inclusive of the 
land and that it Avas never intended to 
mortgage or to sell the otlier plot of 2 

katha.s. 

The decree-holder, however, claims this 
plot as a j)art of tlie properly covered by the 
mortgage and also the house standing on it 
as-an increment thereto. 

Having regard to tlie descriptions given 
fl) in the execution petition, (2) in the two 
sale proclamations, and (3) in the sale- 
certificate, it is ilillicult to seo hoAv the 
decree-holder can be entitled to delivery of 
Iiossession of the ])lot of 2 kathas and the 
house standing thereon. He contends that 
the ruling description of the property is the 
holding number and that the area is only 
a false demonstration. I agree Avith the 
Subordinate Judge that this cannot be so 
The decree-holder deliberately chose to sell 
one house standing on a site of 2 kathas 
or 2 kathas 7 dhurs. At the time of the 
mortgage-suit the second house had already 
been built, but he took no troublp to mej;- 
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tion that fact in his plaint and he was 
careful not to give either the area or the 
boundaries of the mortgaged land. Me 
pve instead the Municipal number which 
is not a permanent description and may 
change at any moment. Having regard to 
the facts of this case, I do not think it can 
be accepted as the description which identi¬ 
fies the property. In my opinion what was 
mortgaged was only the house which exist¬ 
ed at the time of the mortgage and the 
site upon which it stood. On the merits, 
therefore, the learned Subordinate Judge 
was right. 

It is also contended by the respondent 
that no appeal lies. 

It is urged that an order delivering or 
refusing to deliver possession to a decree- 
holder is not an order relating to (he exe¬ 
cution, satisfaction or discharge of the 
decree and, thert^fore, is not appealable as 
an order made under s. 47 of the (J. P. C. 

Now in one sense it is true that a decree 
for the enforcement of a mortgage by the 
sale of the mortgaged properly is satisfied as 
soon as the sale takes place and the decretal 
amount is deposited to the credit of the 
decree-holder. But at the same time the 
Legislature has thought fit to make rules 
for regulating the procedure for annulling 
or giving effect to the sale. These rules 
are included in 0. XXI, which deals ex¬ 
clusively with execution and I do not think 
it wili.be a straining of language to hold 
that proceedings connected .\^th the deli¬ 
very of possession referred to in r. 94 and 
the subsequent rules are proceedings relat¬ 
ing to the execution of the decree. From this 
point of view an order under r. 98 would, 
in my opinion, be one relating to execution’ 
Whether an order relating to resistance 
against delivery of possession, is appeal- 
able will depend on whether ss. 2 and 47 
apply to it, and I have no doubt that when 
the decree-holder is the auction-purchaser 
and is resisted by the j udgment-debtor an 

order made under r. 98 is appealable as a 
decree. 

Indeed in a mortgage-suit it is difficult 
to conceive anything more vital to the 
satisfaction of the decree than the delivery 
of possession to the decree-holder of the 
property which he has purchased at the 
auction-sale in part or full payment of his 
decree. 1 he^ machinery of the Court sale 
merely substitutes a contract by the Court 
for one by the parties themselves. If the 
voutraot had been made by the parties the 
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delivery of possession would have been the 
most important ingredient of the contract 
for setting off the purchase-money against 
the decretal sum and I see no reason why 
it should be otherwise at a Court sale. 

I agree, therefore, with the dissenting 
judgment of Stanley, C. J., in Bbagwati v, 
Banwari Lai (1) and with the judgment of 
the Calcutta High Court in Hari Charan 
Dutty. Mon Md\anNan(Jy (2). There are 
observations in Sasibhushan Mookerjee v. 
Radhayiath Bose (3) to the effect that the 
decree-holder purchaser has no higher 
rights than any other auction-purchaser; 
but the decision of that case did not turn 
upon those observations. It is difficult to 
see why the generality of the term “ parties 
to the suit” in s. 47 should be limited and 
apply only to questions arising before the 
auction-purchase and why a deciee-holder 
should cease to be a party merelv because 
the Court makes the contract of sale for 
hirn. 

A reference to r 102 would to some extent 
seem to support this view. Under this rule 
the decree holder has, but the judgment- 
debtor has not the right to challenge a 
decision under r. 98 by suit and if s. 47 
does not apply, then the decree holder has 
ail unfair advantage. If, however, s. 47 is 
held to be applicable, this inequality is 
removed and r. 103 is left to operate be¬ 
tween the decree-holder purchaser on the 
one hand ail’d' a third party acting under 
the instigation of the judgment-debtor 
on the other. It has to be admitted, how¬ 
ever, that the rule still leaves an inequality 
in £0 far as it penalises a judgment-debtor 
who may have made an arrangement with 
a third party auction-purchaser that he 
will not take immediate possession (such 
as was disclosed in Hart Charan Dutt v. 
Mon Mohan Nandy (2), but with such a case 

we are not at present concerned. 

But in the majority of cases the judg¬ 
ment-debtor resists on the ground that the 
property of which delivery of possession is 
sought, was not in fact sold or that if sold, 
the sale was illegal or contrary to the terms 
of the decree. In such an objection the 
J^®^^o^"PDrchaser, whether he be the decree- 
holder or a third party, would be a neces¬ 
sary party and the order of the Court 

0 ? C. W. N. 27. 

25 Ind. Cas. 267; I 9 0. W. K. 835; 20 C. L. 1 
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disposing of the objection would certainly 
be a decree under s. 47 ; but the objection 
must be made before delivery ot‘ possession. 
In Darga Chamn Mandal v. Kali Prasanna 
Sarkar (4), an objection was taken after the 
confirmation of the sale but before deli¬ 
very of possession that the holding was not 
saleable and it was held that the Execution 
Court was competent to investigate it 
under s. 47 provided the judgment debtor 
could show that he was ignorant of the 
processes that led to the sale. 

In the present case the objection of the 
judgment-debtor was that the house on the 
smaller plot had not been sold and that it 
was not competent for the Court to sell it. 
In my opinion the objection was one under 
8.47, C. P. C., and the order of the Court 
in favour of the decree-holder was, in my 
judgment, appealable. 

The appeal, therefore, lies, but as it 
fails on the merits it is dismissed with 
costs. 

Rosa, J. —lagree that the appeal should 
be dismissed. 

z. K. Appeal dismissed. 

(4) 26 C. 727; 3 C. W. N. 58G; 13 Ind. Dec. (n. s.) 

1C64. 


PRIVY COUNCIL. 

ApfBVL FROM THE BoMBaV HiGH CoURT. 

December 22, 1924. 

Present: —Viscouni-Piulay, Lord 
Atkinson, Lord Phillimore, Sir John 

Edge and Sir Lawrence Jenkins. 

SECRETAPvY of STAI’E for INDIA— 
Plaintiff—Appellant 
versus 

GREAT INDIAN PENINSULA 

RAILWAY— Defendant—Respondents. 

Principal and arjent—Agreement, construction of — 
Agent allowed share of profits, effect of—Sea Customs 
Act (VIIJ of 1878), s. JO—Goods belonging to Govern- 
ment^Diity, whether payable. 

Under an agreement between the parties the defend¬ 
ant agreed to work the plaintiff’s Railway, the ultimate 
control and supervision of the Railway being vested in 
the plaintiff. Capital money required for purposes of 
the undertaking was at his option to be provided by 
the plaintiff and all monep received by the defendant 
in working the imdertaking were to be paid to the 
plaintiff. The plaintiff’s sanction was required for all 
the expenditure and all money required by the defend¬ 
ant for the purposes of the undertaking was to be 
supplied by the plaintiff. Out of the surplus profits 
arising from excess of receipts over payments 19 20ths 
were to belong to the plaintiff and the remaining 
l/20th to the defendant. Out of moneys supplied by 
the plaintiff certain stores were purchased by the 
defendant Company and imported into India for the 

vse of the UQdert|kmg : 


th'il ill ‘ d-'fendant (’impany acted merelv ns 
Ih'ag-uls o| 111 - idaiiititY and that the stores aUhe 
time of their iui|' .itatiim liehmged to the plaintiff and 
not to the defomlaat I'jmp.my, [p. 109, col. l.J 

Appeal against the judgment and decree 
of the Bombay High Court (Sir Norman 
Macleo I, Ivt., thiief Justice, and Air. Justice 
Crump), dated the 5tli April 192^, in Origi¬ 
nal Civil Jurisdiction Suit No. 875 of 1923, 
reported as 73 Ind. Cas. 4uS. 

Messrs. A. M. Duiinc and Kenworthy 
Browji, for the Appellant. 

Messrs. O'. Lowndes and L. B. liaikes, for 
the Respondent. 


JUDGMENT. 

Sir Lawrence Jenkins,—This ap¬ 
peal is from a decree, dated the 5th April, 
1923, of the High Court at Bombay, wliicli 
followed on a judgment pronounced in a 
Special Case under O. XXXVH of the C. P. 
C. The parties to tlie case are the Secretary 
of Stale for India in Council as plaiuliu 
and the Great Indian Peninsula Railway 
Company as defendant, and the quesiiou 
stated for t!ie opinion of the Court is 
"Wlietiier stores purchased and imported 
by the defendant Company into India for 
the use of the undertaking as mentioned 
in the case are at the time of the impor¬ 
tation, goods belonging to Government.” 
On the decision of this question depends 
the liability of the defendant Company to 
pay customs duties under s. 20 of the Sea 
Customs Act, Vlll of 1878. By this sec¬ 
tion customs duties are imposed which' 
would attach to the stores unless they 
come within the proviso to the section that 
no such duties shall be levied on goods 
belonging to the Government. The 
answer to the question propounded depends 
largely on the legal efiect to be attributed 
to the provisions of the agreement attach- 
ed to the special case; but that this effect 
may be rightly understood a brief sum¬ 
mary of the facts leading up to it is 
necessarv. 

Ihe defendant Company was incorpora¬ 
ted in 1849 by an Act of the Imperial Par¬ 
liament 12 & 13 Viet. Ch. 83. On the 
18tli August, 1899, the Secretary of 
State in Council in exercise of powers 
vested in him gave notice to the defend¬ 
ant Company of his intention to purchase 
the Railway and works that had been con¬ 
structed together with the telegraphs and 
the engines, carriages, stock, plant and 
machinery belonging to the Railway and 

works, Onthe 30tlx July, 1900, an Act 
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Parliament 03 c'c 04 Viet. c. 1^3 
intituled an Act to provide for the 

vesting of the Kaihrays and other property 
of the Great Indian Peninsula Paihvay 
Company in the Secretary of State in 
Council of India and for other i)uri)Oscs 
\vas passed. After a preamble stating tliat 
notice of intention to purchase had been 
given and that it was expedient tiiat 
arrangements should be made for tlie 
future working of the the Railways of the 
Company it was enacted that as from 30th 
June, PJOO, the Railways and works should 
by virtue of the Act be transferred to and 
vested in the Secretary of State in Council. 
This then is how matters stood at the 
date of the agreement attached to the case, 
and it is to be l)ornc in mind that at its 
date the Secretary of State in Council had 
become and was the owner of the Railway 
undertaking and all that pertained to it. 
The agreement wasmadeon the 2LStDecem¬ 
ber, 1900, between the Secretary of State 
in Council of the one part and the defend¬ 
ant Company of the other part, and in the 
opening recital it is stated that it had been 
agreed between the parties that the defend¬ 
ant Company should maintain, manage 
and work the Great Indian Peninsula 
system on the terms thereinafter mention¬ 
ed. This recital is important; it is the 
key to the meaning and effect of the ela¬ 
borate provisions that follow; on examina¬ 
tion they will be found to be merely ancil¬ 
lary to the recited agreement. 

Thus it is for the purpose of the contract 
that the plaintiff is to hand over to the 
defendant Company the Great Indian Penin¬ 
sula Railway system together with the 
rolling stock plant and machinery belong¬ 
ing thereto (cl. 5); and for the purpose 
of the undertaking that he is to deliver 
to the defendant Company all stores be¬ 
longing to the Great Indian Penitisula 
system (cl. 6). There is no derogation 
here from the property vested in the 
Secretary of State in Council. 

Provisions follow for the maintenance 
and management of the undertaking which 
impose on the defendant Company the 
obligation to keep the undertaking and the 
rolling stock plant and machinery belong¬ 
ing to the undertaking in good repair 
and good working condition to the satis¬ 
faction of the Secretary of State (els. 10 
and 11). Then there are provisions as 
to the use and working of theundertakinff 

ftud the conveyance of traflao throughout 
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which the ultimate control is with the 
Secretary of State \c\s. 15-22). 

Capital money recpiired for the purposes 
of the undertaking is at his option to be 
provided by the Secretary of State or to be 
raised by debentures or debenture stock on 
such terms as he should determine (cl. 22 a.) 
All money received hy the defendant 
Company in respect of the undertaking is 
to be paid into the Treasury of the Govern¬ 
ment of Bombay nr such other Treasury 
as the Secretary of State should direct 
or into the Bank of Rngland to the account 
of the Secretary of State: all money required 
by the defendant Company for the pur¬ 
poses of the undertaking is to be supplied 
by the Secretary of State ; and the Se(;retary 
of State’s sanction is required for all expen¬ 
diture. (Clauses 23. 24 and 25). The accounts 
are to be kept in accordance with the Secre¬ 
tary of State’s recjuirements. In all matters 
relating to the undertaking not specially 
provided for the defendant Company is 
subject to the supervision and control of 
the Secretary of Slate (cl. 45). 

By els. 49.51 a ban is placed (ii) on borrow¬ 
ing hy the Company, (6) on its engagement 
in any other business and (c) on its acquisi¬ 
tion of property in India during the con¬ 
tinuance of the contract without thesanction 
of the Secretary of. State. And at the 
determination of the contract on the 30th 
June, 1925, the Company is to give to 
the Secretary of State possession of the 
undertaking together with the rolling stock 
plant and machinery belonging thereto 

and all stores and othei' articles specified 
in cl 60. ^ 

These provisions (in their Lordships' 
opinion) are for the purpose of carrying 
into effect the recited agreement for the 
rnaintenance management and working of 
the Great Indian Peninsula Railway system, 
and under them the defendant Company 
IS the agent and no more than the agent 
of the Secretary of State. In so saying 
their Lordships do not overlook the terms 
of cl. 39 (4) under which the surplus 

arising from excess of receipts overpay¬ 
ments IS to belong as to nineteen equal 
twentieth parts thereof to the Secretary of 
btate and as to one equal twentieth part 
thereof ia_ the defendant Company. In 
their opinion the contention that this 
points to the Secretary of State and the 

efendant Company being co-adventurers 
or partnera is not well-founded; the appro¬ 
priation of one twentieth to the defendant 
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Company is not to be ascribed to any 
proprietary interest in it but is a remune¬ 
ration for services rendered by it as agent 
for the Secretary of State. 

The money for the purchase of the stores 
to which this case relates was supplied 
by the Secretary of State and it was agent 
for the Secretary of State that the defend¬ 
ant Company purchased and imported the 
stores into India, for the use of tlie un¬ 
dertaking. In the circumstances the High 
Court rightly held that tlie stores at the 
time of importation belonged to the Govern¬ 
ment and their Lordships will, tlierefore, 
humbly advise His ^lajesty that this 
appeal should be dismissed. 

There will be no order as to costs. 

z. K. Appeal dismissed. 

Solicitor for the Appellant.—Solicitor, 
India Office. 

Solicitors for the Respondent.—Messrs. 
Forjer, White Borrett cO Blade. 


ALLAHABAD HIGH COURT. 

Civil Miscellaneous Case No. 76 of 1925. 

April 14, 1925. 

Present:—'Mr. Justice Boys and 
Mr. Justice Banerji. 

Musammat RAJA DEVI and another— 

P L AIN '11F F s—A pplicants 
veisus 

MUHAMMAD YAQUB and anotiiePv— 
Defendants—Opposite pAiiTiE.s. 

Registratiun Act (XVI of lOdif], s. J (d), ((>) —Con¬ 
tract for sale of fruit crop not in €.xi':tcnce, ivhcthcr 
requires tegislrution - Memorandum of notes of aijrce- 
vxent, whether regislralde. 

A contract fur tlie tale of inani;o ainl ollit-r fiiiit 
crop not in cxiatein’c at the time of the cmiti-iict is a 
contract with regard to iimveuMe projicily only and 
as such does not reciuire legisteration. jp. 100, col. 2.J 

A document containing a memorandum of notes of 
an agreement of sale of future •rops does not require 
registration, [p. 110, col. l.J 

Reference made by the First Subordinate 
Judge, Saharanpur. 

Dr. M. L. Agarwala, for the Applicants. 

Mr. Shiva Prasad Sinha, for the Opposite 
Parties. 

JUDGMENT. —This is a Reference by 
the Judge of the Court of Small Causes 
at Saharanfjur, under 0. XLVl, r. 1 of the 
C. P. C., asking this Court to express its 
opinion in regard to two questions which 
are set out in the order of reference. The 


matter is really a very simple one. The 
plaintiif was tlie owner of a mango grove 
of which she gave tlie crops to the defend¬ 
ants for three years at an annual price of 
Rs. 400. Pile defendants took the crops 
for the first year and jiaid the price. I’liey 
look the cro :)S for the second year but did 
not pay, wit i the result of a suit by the 

plaintiff for a sum of Rs. 400 and lis 31 
interest. 

The first question that we are asked is 
whether a contract for sale of a crop of 
mango fruit not in existence at tlie lime 
of the contract is a contract relating to 
moveable or immoveable property ? ° 

We have not the smallest liesitation in 
holding tliat it is a contract in I’eference to 
moveable propertyandassnch didnot require 

a registered document. Growing crops are 
excluded bys.2. sub-s. (G) of the Registration 
Act from the term “ immoveable properly" 
and are similarly included bv sub-s (9) in 
the term “moveable propertjV’ The only 
suggestion made to us on belialf of the 
delendants is that the crop was not, in fact, 
growing at the time the arrangement was 
entered into. This seems to us a purely 
artificial distinction. To allow it any force 
at all M-ould be to create a. situation in 
which no one could ever possibly know 
whether a particular agreement dealt with 
moveable property or whether it did not 
This IS sufficiently plain fjom tlie considera¬ 
tion that it is entirely iinjiossible to know 
exactly at what moment a crop conies into 
existence or whether it was or was not in 
existence at any particular moment or on 
any particular tree. We are quite satisfied 
Dint the fact that the crop was not actually 
ill existence at the time does not take it 
(-ut of the category of a “growing crops” it 
would of necessity be a growing crop at the 
time of contract took effect; and, therefore 
the subject of the contract was moveable 
jiroperty. We have considered those of 
the cases quoted by the learned Jud^^e of 
the Court of Small Causes which are in 
the least degree relevant. Of these there 
are only two cases whicli ai-e really in point 
The learned Judge quotes d/atAra Das v 
JaduhirThapail), as being a case relied 
upon by the defendants. It is admitted 
here that, in fact, no reliance can be placed 
on it on behalf of the defendants It is 
directly m favour of the plaintiff. The other 
case IS Sukry Kurdeppa v. Goondakull Nagi- 

(1) 3 A. L. J. Z38; A, W, N. (Z906_) 4; 38 A* - 277 



no 

re(idi(2\a casein which the dispute was 
about an agreement providing for the 
drawing of toddy from palm trees. We need 
not deal with that case any further than to 
say that w'e are unable to appreciate the 
distinction between the fruit of a tree and 
the juice which is drawn from the trunk of 
that tree. In both cases there is obviously 
a question of the produce of the tree and in 
both cases the tree is left standing after 
the removal of the produce. Further it 
appears to us that the decision in Sukry 
Kurdeppav. GoondakuU Knciireddi (2) was 
directly in the teeth of the Registration 
Act (XX of 1866), s. 2 which was then in 
force and which was not referred to. 'I’here 
again we have moveable property declared 
to include growing crops and fruit upon 
trees. We have already said that we fail to 
see any distinction between the fruit of a 
tree and the juice of a tree and moreover 
in sub-3. (9) of s. 2 of the present Registra¬ 
tion Act XVI of 1908) the words‘’juice 
in trees” have been expressly added to 
the definition of moveable property. It 
is not necessary to deal further with either 
of these cases. We answer the fir.st ques¬ 
tion of the learned Judge of the Court of 
Small Causes by saying tliat a contract for 
sale of mango and other fruit crop not in 
existence at the time of contract is indubi¬ 
tably a contract with regard to moveable 
property only and as such does not require 
registration. 

The second question is wliether an agree¬ 
ment in writing, but uniegi.stered, executed 
by the purchaser of the crop binding him¬ 
self to pay the price of future crops, which 
he might have purchased through an oral 
agreement, is binding on him, and can be 
proved against him? 

We have had the document in question 
read to us. It is certainly in no sense a 
formal document at all. There is a complete 
absence of any words of actual transfer. 
The nearest approach to those words is that 
there is a statement that hag hamarc pas 
rahega. But reading the document as a 
whole we have no hesitation in saying that 
it was no sense a formal agreement but that 
it merely contains a brief memorandum 
of notes of what was agreed between the 
parlies. 

Under these circumstances we hold that 
there was no need for the document to 
be registered and that the contract could 
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be proved ,ali tinde. With this answer let 
the Reference be returned. The costs will 
be costs in the cause, 
z. K. Reference returned. 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

December 11, 1924. 

Present:—hord Dunedin, Lord Atkinson, 

Mr. Ameer Ali and Lord Salvesen. 
Srimoti KATYAYANI DEBI— Appellant 

X'CVSUS 

UDOY KU-MAR DAS-Re^pondent. 

Landlord and tenant—Permanent tenancy—Tenant, 
position and duties of—Trespass, effect of—Snspension 
of rent, when can be claimed. 

Under a permanent and transferable lease held on a 
fixed rent which is common in Bengal, the tenant 
virtually becomes the proprietor of the surface of the 
land subject only to the paj*ment of the stipulated -ent, 
ani t’l? less)r aid tin suc'e^ding landlords have no 
interest in the lands except in so far as tliey forma 
security for i)ayment <»f the rent. When the rent falls 
into arrears the landlord's only remedy is to bring 
the tenure to sale by public auction on the execution 
of a decree for payment of rent. The purchaser of the 
tenure in such a case acquires title to the lands on the 
terms of the original lease unaffected by any encum¬ 
brance created by previous tenants. The duty of a 
tenant under such a lease is to protect himself against 
illegal encroachments by others on the lands of which 
he has the exclusive possession. If he fails to do so 
it cannot prejudica the landlord’s claim for rent. In 
the case of such a lease the landlord cannot in the 
ordinary case know whether tlie possession of a 
particular area of land by a third person is adverse to 
the tenant nr lia.^ taken place witli his consent. He 
cannot, therefore, safely sue an action at his own 
hands for ejectment of a trespasser, as he might 
always be met with the objection that tlie apparent 
trespass was acquip.seed in by ilie tenant who can do 
with the lands as he pleases vinder the terms of the 
lea«e. IP. 111. cols. 1 & 2; p. 112, col 1.] 

The doctrine of suspension of payment of rent, 
where the tenant has not been put in possession of a 
part of the subject leased, is applicable only where the 
rent is a luinp rent for the whole land leased treated 
as an indivisible subject. It has no application to a 
case where the stipulated rent is so much per acre or 
bigha. [p. 112, col. 2.| 

Appeal from the judgment and decree of 
the Calcutta High Court (Sir John Wood- 
rolTe, Kt., and Mr. Justice Gutning). dated 

the 31st May 1921, and printed as 69 Ind. 
Cas. 117. 

Messrs. L, De Gniyther and A. Majid, for 
the Appellant. 

Messrs. A. M. Dunne and B. Dube, for 
the Respondent. 

JUDGMENT. 

Lord Salvesen. —This is afi appeal 
from the High Court of Judicature in Bengal 
in two actions for arrears of rent brought 
by the respondent against the appellant. 
The respondent is the successor-in-title to 
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a certain Tagore, who, on the 27th Novem¬ 
ber, 1878, granted a reclamation lease of 
certain lands which were then lying waste 
and in a state of jungle, at a rate which 
fell to be calculated at 13-annas pQvbigha 
of the area embraced in the lease. Since 
the date of the lease the greater part of the 
area has been brought under cultivation 
and has been in the possession of several 
successive tenants. The appellant acquired 
the tenant’s rights in the lands as a purchaser 
at a sale in execution of a decree for arrears 
of rent due by the prior tenant. 

For the purposes of this appeal, in which 
a single question of importance has been 
raised, it is only necessary to consider the 
state ofsmattersat the time of the appellant’s 
purchase, which took place in 1S94. The 
appellant then obtained possession of the 
whole lands within the boundaries mention¬ 
ed in the lease with two exceptions —(1) a 
small area of 61 acres or thereby to which 
her husband had established a paramount 
title dating from 1875 against the original 
lessor, and (2) a much larger area of which 
her husband had taken possession without 
any title some six years previously and of 
which he had continued to hold .possession, 
notwithstanding certain efforts by the pre¬ 
vious tenant to eject him. 

From 1894 until the first of the two suits 
now under consideration was raised in 1917 
the appellant paid without objection the 
rent of Rs. 4,300 which had been fixed as 
between the prior lessee and the then land¬ 
lord, to be the rent due under tlie lease in 
question. In her defence to this suit the 
appellant contended that she w’as entitled 
to an abatement of rent in respect of such 
portions of the area embraced within the 
boundaries of the lease of which she was 
not actually in possession. It was conceded 
that she is entitled to an abatement of rent 
applicable to the 61 acres above referred to 
and this has been allowed by the judgment 
under appeal. The controversy that still 
remains to be determined is w'hether she is 
entitled to a corresponding abatement in 
respect of the much larger area which her 
husband continued to possess and which is 
now possessed by his representatives. 

The lease w’hich is evidenced by the ka- 
huliyat of 27th November, 1878, is of a kind 
which is familiar in the Province of Bengal. 
As it expressly bears it is permanent and 
transferable and a fixed rent. The tenant 
under such a lease virtually becomes the 
proprietor of the surface of the lands sub¬ 


ject; only to the payment of tlie stipulated 
rent, aud the lessor and succeeding land- 
loidshave no interest in the lands except in 
so far as they form a security for payment 
of the rent. When the leat falls into a“ 
the landlord s only remedy is to bring the 
tenure to sale by public-auction on the exe¬ 
cution of a decree for payment of rent. The 
purchaser of the tenure, as has now been 
settled by a long series of authorities in 
the Indian Courts, which are enumerated in 
the learned and exhaustive judgment of Mr 
Justice Mookeijee, acquires title to the lands 
on the terms of the original lease unaffected 
by any incumbrances created by previous 
,^-^^^i^icumbrance is defined by p. 
Ibl of the Bengal Tenancy Act, 1885, as 
any Tight or interest created by the tenant 
on his tenure or holding or in limitation of 
his own interest therein, and not being a 
protected interest." There is no question 

in this case of any protected interest but 

only of such right as the appellant’s late 
husband may have acquired in respect of 
nis possession of a portion of the lands 

embraced in the lease for a period exceed¬ 
ing 12 years. 

At the date when the appellant acquired 
the lease by purchase only six years of ad¬ 
verse possession by her husband had run 

against the former tenant. It is admitted 

tnat she could immediately have put an end 
to this tortious possession by her husband 

on her purchasing the tenure. She did not 
do so, but allowed him to continue in pos- 
session, so that it may be assumed that he 
and his heirs have acquired by limitation 
an absolute right as against the present 
tenant to continue iii possession 

■ appellant is that this 

right which her husband has acquired 
against her is also good against the respond¬ 
ent as in right of thelaudiord’s interest under 
the lease, it was argued that the lessor had 
a title to eject the trespasser and that, if he 
did not do so, the trespasser obtained a 
title by limitation against him as well 

as against the tenant and that, as the latter 

IS now deprived of the possession of the 
lands, she is entitled, in a question with the 
landlord, to an abatement of rent There 
IS a long and consistent body of authority 
to the opposite effect in India, and although 
the mater has not been made the subject 

of direct decision by this Board their Lord- 
ships see no ground for doubting the 
soundoess of the decisions referred 3 to in 
the judgment of the High Court. 
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The duty of a tenant under a perpetual 
tenure such as the one in question is to 
protect himself against ill/gal encroach¬ 
ments Ijy others on the lands uf which he 
has the exclusive po-^e--ion. If he fails to 
do so he cannot prejudii’' the lainllord's 
claim for rent. The coii'id'-rations which 
appear to their Lordshij>- t-) he conclusive 
are those stated hy rk. C. J.. in 

Womesh Chundcr (loopt" v. iii] X-iruin liinj 
(1) and connected api^eal and which are 
quoted in the judgm.uit id' the High Court. 
It has also heeu pointed out in other judg¬ 
ments that the landlord canivd in the ordin¬ 
ary case know whtlhor the i>:-ssession (d'a 
particular area of land is adver-e to the 
tenant or has taken plac ' with his consent. 
He could not, therctore. sai'cly.siie an rtclinn 
at his own hand for ejectment (*f a tres¬ 
passer, as he might always Ije met with tlie 
objection that the appart-nt tivspass was 
acquiesced in l)y the tenant, who can deal 
with tlie lands as he I'leases. 

On the assumption that the High Court 
has correctly stat(‘d the law applicable, 
the appellant nevertheless maintained that 
under the terms of the particular hibuliijat 
she was entitled to succeed. The clause 
quoted is in the following terms : — 

“Should any dispute about i he boundaries 
given below arise with any ni-AJik we will 
report it to j’ou and you will investigate it. 
If through neglect we lose ludd of any land 
we will be answerable and will compensate 
you for the same.” 

The latter part of tlie clause, which in 
their Lordships’ judgment is directly appli¬ 
cable to the present ease, is adverse to- flie 
appellant’s cimtention. It was entirely 
through her own neglect that she lost i)os- 
session of the lands now occupied for mnre 
than 12 years of lierown tenancy Ijy her 
husband. So far as tliese lands were con¬ 
cerned he was a mere trespasser, and it is 
of no consequence whether a trespasser is 
a malik or holds some inferior position. 
With regard to the earlier part of the clause 
it may be held to cover the dispute with 
regard to the (U acres of land that have l)een 
duly investigated and in respect of which an 
abatement of rent corresponding to the area 
has been made. The further contention 
(which was but faintly maintained) that as 
this plot of the land was originally em¬ 
braced within the boundaries of the tenure 
and that as the appellant has not been 

(1) 10 W. E. 15. 
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put in possession of same, she is entitled 
to suspend payment of the rent of the 
remaining area, was decided adversely to 
the appellant in all the lower Courts, and 
their Lordships see no reason for differing 
from their judgments. The doctrine of sus¬ 
pension of payment of rent, where the ten¬ 
ant has not been put in possession of part 
of the subject leased, has been applied 
where the rent was a lump rent for the 
whole land leased treated as an indivisible 
subject. It has no application to a case 
where the stipulated rent is so much per 
acre or bigha. 

So far their Lordships are in entire 
agreement with the judgment of the High 
Court, and this is sufficient for the disposal 
of the case. 

An alternative ground of judgment is 
based upon a Settlement which took place 
between the former landlord and tenants 
of the lands in question, under which a 
compromise was arrived at to the effect 
tliat the tenants should not be entitled to 
apply for abatement of rent on any ground 
whatever in respect of the area of 4,300 
highas then found to be the measure¬ 
ment in their occupation. Their Lord- 
ships are not at present, satisfied that such 
an agreement between the lessor and the 
former tenants would necessarily be binding 
on a )urchaser of the tenure at an auc- 
tion-sa e, but, as the point is unnecessary 
to the decision of the case, they refrain from 
expressing any opinion upon it. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed with costs. 

^ Appeal dismif!sed. 

Solicitors for the Appellant.—Messrs. 
Watkhi d!- Hunter. 

Solicitors for the Respondent.—Messrs, 
ir. IV. Bose A- Co. 


NAGPUR JUDICIAL COM¬ 
MISSIONER’S COURT. 

Civil Revision’ No. 33 op 1924. 
December 12 , 1924. 

Pi’esent .--Mr. Baker, J. C. 

J AGANNATH— Decree-Holder— 

Applicant 

versus 

SHRINIWAS —Juuoment-Debtor— 

_ . NoN-ApPLICl^jT. 

Limuation Act (IXo; 1908), Sch.I, Art. 182 {Sy 
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■ Execution of decree—Asaignment of decree—Substitu¬ 
tion of names, application for, whether step-in-aid of 
execution- Civil Proccitnre Oxte ('.let T’<>/ 0. 

•XLVII, r. I (1) -Review —irivn*; exposition of law, 
whether ground for review. 

All application by the transferee of a decree for 
substitution of his name for tliat of the decree-holder 
is an application to take a step-in-aid of execution 
within the meaning of Art. 182 (5) of Sch. I to the 
Limitation Act and opei-ates to extend limitation for 
execution of the decree, [p. 113, col. 2.] 

Pitaia Singh v. Tota Siiujh, 29 A. 301; 4 A. L. J. 184; 
A. W. N. (19U7) 74. relied on. 

A judgment cannot be reviewed under 0. XLVII, 
r. 1 (1) of the C. P. C. oii account of some mistake 
or error apparent on the face of the record; where 
the alleged mistake or error is a wrong exposition of 
the law. [p. 114, col. I.] 

Shrimati Garabini Kamarin v. Surja Narain Singh, 
75 Ind. Cas. 177; 3 Pat. 134; (1923) Pat. 301; 5 P. L. T. 
52; (1924) A. I. R. (Pat.) 250. relied on. 

Revision application against an order of 
the Small Cause Court, Nagpur, dated 
the 26th November 1923, in Miscellaneous 
Judicial Case No. 87 of 1923. 

Mr. M. D. Khaiuhkar, for the Applicant. 

Mr. A. V. Vazalwai', for the Non-Appli¬ 
cant. 

ORDER.— This is an application for 
revision of an order of the Small Cause 
Court Judge, reviewing the previous order 
in execution proceedings and holding that 
the application for execution is barred by- 
time. 

The facts are that a minor through his 
guardian got a money-decree in the Small 
Cause Court, Nagpur, against the non-appli¬ 
cant on 18th December 1917. The minor 
decree-holder assigned this decree to the 
present applicant on 20th December 1917. 
The assignee applied for substitution of 
his name on 25th February 1918. The non¬ 
applicant objected and the case came in 
revision to this Court. After the disposal of 
the application in this Court the assignee 
presented a fresh application for sub¬ 
stitution of hia name on 24th March 1919. 
This application went on till 17th 

January 1920 when the applicant’s name 
was substituted. The applicant presented 
another application for execution on 4th 
November 1922, which was dismissed for 
default on 21st February 1923. On the 
23rd February 1923 the applicant present¬ 
ed another application for execution. 

The non-applicant objected that it was 
time barred, but the Judge of the Small 
Cause Court overruled the objection 

and found that the application was 
already held to be in time on 18th 

November 1922. This order was passed as 
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an ex parte order and on 8tli 
1923, the non-applicant applied I'ci- k \ iew 
and Mr. K. N. Trivedi (successor o! llu* 
Firet Judge) allowed the review ajiplirn- 
tion and held that the application dated 
4th November 1922, was not liled within 
the three years' period allowed by law, 
and hence tlie application for i-xr-nuiou 
was barred. 

The applicant applies in revision a^aiii,>l 
the review* order. The grounds of appli¬ 
cation raise several teclmical objeeti'uis, 
but I need not deal with tliem at great 
length, as on the merits 1 am of opinion 
that the order of the Small Cause Couil 
Judge is wrong. The grounds of his 
order are that the order of 18th Novem¬ 
ber 1922 held the application dated llli 
November 1922 to be within time without 
notice to the non-applicant and that this 
order could not operate as 7v-s' 
that the application of 4th November 19:^2 
was not filed within 3 years of tlie date, 
of any application for execution : tliat notice 
was ordered to he issued on the 15th Octo¬ 
ber 1919, i. e., more than 3 years l)eiore 
4th November 1922, so the application of 
4th November 1922 was time barred : and 
that the order dated 7th January 1920 
did not furnish the starting point of any 
time taken as the Court simply ordered 
the substitution of names on that day and 
the decree-holder did not take any appli¬ 
cation for execution or take any steps-in¬ 
aid of execution on the said date. Hence 
the application for review of the order 
was allowed and the application for execu¬ 
tion was held to be time barred. 

The question is whetlier the execution 
application dated 4th November 1922, is 
time barred, and tliis depends upon the 
decision whether the application of .’Ird 
January 1920 for substitution of names 
is a step-in-aid of execution. The Judge 
of the lower Court is in error in sujiposing 
that the application for substitution of 
names is not a step-in-aid of exe(!Ution. In 
Pitam Singh V. Tota Singh (1) it was lield 
that an application by the transferee of a 
decree to substitute his name for that of 
the decree-holder is a step-in-aid of execu¬ 
tion. This has been followed by the Madras 
and Calcutta High Courts and the view 
of the lower Court that no fresh starting 
point of limitation commenced from the 
proceedings substituting the plaintifi's name 

(1) 29 A. 301; 4 A. L. J. 184; A. AV. N. (1007; 74. 


114 


HASHMAT ALI V. NASIB-CL-KISA. 


[881.0.19255 


is inc rrect. The api)licalion of 4lh Novem¬ 
ber 1922 is within 3 years of the applica¬ 
tion of 3i'cl Jauuarv 1920, for substitution 
of names, and the present application 
for execution dated 23rd l'’ebruaiy 1923 
is. therefore, also in time. The case must 
gobtck for disposal on the merits. 

Several technical points have also been 
raised by the applicant. I only think it 
necessary to dea with one of them and 
that the most important. It has been re- 
centlv laid down in Shrimati Garahini 
Kamarin v. Surja Sarain Singh (2) that a 
ju lament cannot be reviewed under 0. 
XLVII, r. 1 (1), on account of some mistake 
or error apparent on the face of the record 
when the alleged mistake or error is a 
v.’rong exposition of law. 

The order of the lower Court is set aside 
and the case is sent back for disposal on 
the merits. Non-applicant will bear the 
costs in both Courts. 

z. K. Order set aside. 

(2i 7o Ind, Cas. 177; 3 Pat. 131: fl923) Pat. 361; 5 P. 
L. T. 52; (1924) A. I. R. fPat.) 250. 


PRIVY COUNCIL. 

Appeal from the Lahore High Court. 
December 22, 1924. 

Present.’—Lord Sumner, Sir John Edge 
and Sir Lawrence Jenkins. 
HASHMAT ALI AND ANOTHER—DEFENDANTS 

—Appellants 

versus 


Miisammat NASIB-UL-NISA— Plaintiffs 

—Respondent. 

Custom-Succession- Syeds of Kharkhanda ii 
Roktak District- Exclusion of sisters by brotkers- 
Representation—Ejectment suit—Burden of proof. 

Where a person sues to recover properly of which h< 
is not in possession he can only recover possession b’ 
establishing his own title as against the defendani 
regardless of what has been determined in other suit 
in which the same property was claimed by rlva 
claimants of the plaintiff as against the defendant 
Among Syeds of Kharkhanda in the Rohtak Distric 
custom is followed in matters of inheritance in pre 
ferencft to the Muhammadan Law, and brothers succee 
to the ’iroperty of a deceased brother to the exclusio 
of sisters, the heirs of a prre-deceased brother bein 
entitled to the share which their father would hav 
taken had he bem alive, [p. 115, col. 2; p. 116, col. 1 

Appeal from a decree of the Lahore Hig] 
Court, (Mr. Justice Wilberforce and Mi 
Justice Martineau) in First Civil Addas 
N o. 2422 of 1915, dated the 23rd July 192] 
and printed as 66 Ind. Cas. 494, varyim 
that of the Senior Subordinate Judfff 
Rohtak, dated the 28th May 1921 


Messrs. A. M. Dunne, K. C., and J. M. 
Parikh, for the Appellant. 

Messrs. De Gruyther and Wallach, for 
the Respondent. 

JUDGMENT. 

Sir Lawrence Jenkins.—This is an 
appeal from a decree, dated the 23rd of 
July 1921, of the High Court of Judica¬ 
ture at Lahore, varying a decree, dated the 
28th of Jlay 1915, of the Court of the Senior 
Subordinate Judge of Rohtak. 

The suit is brought by Musamniat Nasib- 
ul-Nisa to recover possession of immove¬ 
able property de'^cribed in the plaint on the 
ground that it formed part of the inherit¬ 
ance left by her uncle, Mir Barkat Ali and 
on thedeath of MusammatBismi[la,h. Begam, 
his last surviving widow, devolved on her as 
his customary heir. 

Though the record is voluminous, the 
points now in issue are narrowed down 
to two: (a) whether the whole of the pro¬ 
perty claimed formed part of Barkat Ali’s 
estate, and (6) whether the plaintiff has 
established that she is his customary heir. 
The items claimed include a moiety of the 
villages of Salakhni and Kanal. 

Up to the mutiny the entirety of these 
villages belonged to Bisharat Ali. They 
were then confiscated for his alleged de¬ 
fault of duty. But on the application of 
Barkat Ali, whose military service had 
earned him the good will of the authorities, 
the villages in 1858 were restored to him 
and Umrao, Bisharat’s son, and their names 
were entered in the Revenue Records. The 
Subordinate Judge held that the name of 
Bpkat Ali was included as part owner 
without any apparent rhyme or reason by 
Barkat Ali himself when Umrao was a 
mere boy of 14, that Barkat Ali had 
never been in actual possession or enjoy¬ 
ment of the villages and that the de¬ 
fendants had so long been in adverse 
possession of them against Barkat Ali 
and his^ successors that the plaintiff was 
not entitled to lay any claim to them. 

The High Court, for reasons which appear 

m its judgment, took a different view and 
held that the moiety of these villages be¬ 
longed to Barkat Ali. 

Their Lordships agree with this conclu¬ 
sion. 

Has then the plaintiff established her 
to be the customary heir of Barkafc 
Ali? The members of his family are 
Muhammadan Arab-Sayads of Kharkhandaj 


[881. 0. 192fl «A9HU1T ALl V, NASJB-UL-NISA. 

and it is among them that the heir to his property 
lationship to him is shown in the following pedigree :— 

MIR IBADULLAH 


is to .'be found. 
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Their re^ 


Mir HiLt Ali 


*A/tr Raushan Ali 


1 

Mir Rahmat Ali, 
whose widow, 
Musammat Meero, 
died childless. 


Mir Inavat Ali 

1 

Iradat Ali 


Akbar Ali 


Mansab Ali. 


Himavat Ali 


MiiSiiiiDiKtl Alnnadi 
til'Ni.sa fhiimaiit, 
No 2, wife (if 
Kliursliaid Ali, 
tlefendant No. 2. 


r 


Mir Barkat Ali, 
died childless in 1872, 
leaving three widows 

(1) Musammat Bisniillah 
Begam, who died in 1909 

(2) Musammat Masiha 
Begani, who died in 

1888 and 

(3) Musammat Moti Begam, 
who died in 1882. 


.1/ir Sarfaraz Ali, 
died before 1872 


Musammat Aziin* Musammat 
un-nissa I’mdat-un-Nisa 


Musammat 
Nasib-un-Nisa, 
plaintiff, wdfe of 
Mir Aman Ali. 


( ] 

W’ajid Ali. Mumtaz Ali. 


Musammat Rafi-iiii 
un-Nisa 

I 

1 

Mir Aman Ali, 
married the 
plaintiff 


Shamshad Ali. Sikhawat Ali. Sndiq Ali, 


Mir Afzal Ali, Jawad Ali. 

claimant No. 3. 

Barkat Ali died in 1872 without issue 
but survived by the three widows shown in 
the pedigree. Contrary to the rule of 
Muhammadan Law, they succeeded to the 
whole of his estate, for an interest termin¬ 
able with their lives and with a right of 
survivorship as between themselves. 

Musammat Bismillah Begam was the 
survivor, and on her death in 1909, three 
members of the family instituted three 
separate suits, each claiming as heir of 
Barkat Ali to recover possession of the 
property now in suit. One was brought by 
Musammat Nasib-ul-Nisa, one by Musam¬ 
mat Ahmad-ul-Nisa, and the third by Mir 
Afzal Ali. They were consolidated and 
heard together. The second and third fail¬ 
ed, and no appeal has been preferred; in 
Nasib-ul-Nisa’s a decree was passed in her 
favour on appeal, and it is against that 
decree that the present appeal has been 
preferred. 

For Nasib-ul-Nisa it has been argued 
that, as the heirship of her two rival 
claimants has been negatived, hers must 
be taken to be established even as against 
the defendants But their Lordships can¬ 
not assent to this contention. The defend¬ 


ants, though without title, are in posses¬ 
sion and the plaintiff can only recover that 
possession by establishing her own title as 
against them, regardless of what has been 
determined in the other two suits. 

Appended to the Subordinate Judge’s 
judgment are nine pedigrees, G-1 to G-IX, 
showing the family relationship at the date 
of the several succe.ssions said to support 
the customary rules of succession on which 
the plaintiff relies. Their correctness is 
not questioned and the actual succession in 
each case is proved, not merely by oral 
evidence, but by judicial decisions or 
revenue orders made in mutation proceed¬ 
ings. 

The devolutions to which they relate have 
been accurately investigated by the High 
Court and it would serve no useful pur¬ 
pose for their Lordships to travel over the 
same ground. 

What has to he determined is the infer¬ 
ence to be drawn from them as to the rules 
of succession relevant to the plaintiff’s 
claim in this suit. 

They corroborate the oral evidence that 
in this family custom is followed in matters 
of inheritance, and this, in their Lordships’ 
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oviili "i, i-^■i'tablished beyond controversy. 
So the present einpuiy is not whether in 
relation to the partieuUir succession now in 
question the ordinary i)ersonal law is super¬ 
seded by a custom, but what is the custom¬ 
ary rule that regulates it. 

That there is a customary rule which 
entitled Ihirkat xVli's widows to succeed as 
heirs to his estate for limited interests is 
not disputed; it is equally clear that there 
is a rule of inheritance in this family which 
entitles brothers to siicceed to the exclu¬ 
sion of sisters. Applying these two rules 
to the succession on the surviving widow's 
death, if Sarfaraz AH had survived, he 
would have inherited Barkat AH's pro¬ 
perty to the exclusion of his sisters. But 
Sarfaraz Ali was dead, and the plaintiff, 
his daugliter, alleges that by the code of 
customary rules regulating succession in 
this family, the principle of representation 
is sanctioned, and she claims that by virtue 
of it she, as Sarfaraz AU’s daughter, in the 
absence of male issue, represents him and 
stands in his place. Their Lordships agree 
that representation is a part of the rules of 
succession in his family. It is settled by 
judicial decision that a son in matters of 
inheritance represents his deceased father, 
and the record discloses instances of succes¬ 
sion in which a widow w’as recognieed as 
the representative of her husband, and a 
daughter as the representative of a deceas¬ 
ed uncle. It is thus shown that sex is not 
a bar to representation, but that widows 
and daughters in the absence of sons can 
claim the right in their favour. 

But then it is said that no instance is 
proved of an actual succession by a brother’s 
daughter, and therefore, it is argued, 
the necessary custom that precisely covers 
this case has not been proved. But if there 
be a rule that entitles an uncle’s daughter 
to be her father’s representative for the 
purpose of inheritance, it would be anoma¬ 
lous and arbitrary to withhold from a bro¬ 
ther’s daughter the same right, and their 
Lordships hold that the High Court rightly 
decided in Nasib-ul-Nisa’s favour. In their 
opinion, therefore, this appeal should be 
dismissed, and they will humbly advise 
His Majesty accordingly. The appellants 
must pay the costs of this appeal. 

K. Appeal dismissed. 

Solicitors for the Appellants.—Messrs 
T. L. Wilson & Co. 

Solicitors for the Respondent.—-Messrs 
liar.kin Ford Chester, 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

OuiuiN'AL (’iviL Suit Xo. 644 of 1919. 

February 1, 1924. 

—Mr. Unpehand Bilaram, A.J.C. 
LAIvHMlCHAXD ISARDAS— Plaintiff 

versus 

Joist Hindu firm of KHUSHALDAS- 
MANGATRAM—Defendants. 

Hindu Law—Joint Hindu familtj—.\ncestral trade 
— Manager, position of~-Minor co-parcener, how far 
hound by acts of manager - Guardian, authority of — 
Contract entered into by guardian— Minor, whether can 
sue for specific performance—Xatural guardian, power 
of. 

Where a minor is a member of a joint Hindu family 
and as such entitled to a share in an ancestral trade, 
the manager of the family can, so long as it be benefi¬ 
cial to the minor, continue the trade on the minor’s 
behalf. Minor members of tlie family are bound by 
acts of the manager wliich are necessarily incident to, 
and flowing out of, the carrying out such trade, 
[p. 118. col. 2.1 

Randal Thakursidas v. Lakkmickand Muyiiram, 1 B. 
H. C. R. App. 51 at p. 71 and Ragkujiathji Tarachand 
V. Bank of Bombay, 2 Ind. Cas. 173; 31 B. 72 at p. 85; 
11 Bom. L. R. 255, followed. 

Petumioss v. Ramdkone Doss, Taylor's Reports 270; 
2 Ind. Dec. (o. s.) 168 and Kishen Parshad v.IIar 
Karain Singh, 9 hid. Cas. 730; 38 I. A. 45 at p. 51; 15 
C. W. N. 321; 8 A. h. J. 256; 9 M. L. T. 343: 13 C. L. 
J. 345: 21 M. L. J. 378; 13 Bom. L. R. 359; 33 A. 272; 
(1911) 2 M. W. N. 395 (P. C.). referred to. 

Where the family trade is that of dealing in im¬ 
moveable properties it would undoubtedly be an act 
necessarily incidental to tlie carrying on of such 
trade to sell property which had been purchased for 
the purpose of sale. Even if the general business of 
a family be not that of dealing in property but lend¬ 
ing money on mortgages and if in the course of such 
business the family had to purchase properties in 
satisfaction of their debts in order to avoid loss, it 
Would again be an act incidental to the carrying cil 
of such trade to sell such properly and convert it into 
cash when a favourable opportunity offers itself te the 
manager, [p. 119, cols. 1 & 2.] 

A party filling a fiduciary character like that of a 
guardian is authorised to perform anv act which is 
manifestly for the ii^ant's benefit, [p. 120 , col. 2 .] 

A manager of a joint Hindu family is competent to 
alienate property belonging to the joint family for 
purposes which arc not only necessary but are 
beneficial to the joint family estate, so as to bind the 
interest of all co-parceucrs including minors, [p. 120 , 
col. 1 .] 

(Case-law on the subject reviewed and discussed.) 
w here the Hindu properly alienated belongs ex¬ 
clusively to the minor, such alienation should bo 
strictly and manifestly for his benefit alone. Where 
again the property alienated is co-parcenary property 
m which the minor is interested, the manifest benefit 
01 the co*parcenary as creating the necessity is the 
test. [p. 122 , col. 2 .J ^ 

It is competent to a minor sundving co-parcener to 
enforce specific performance of a contract entered into 
by the deceased manager of the joint family for the 
beneht of the family estate, [p. 123, col 1.] 

-I i-f*w Ivalury Ramalingam, 26 M. 

ti’jj- LJ. 400, Srinivasa Rtddi v. Sivarama, 
4 Ind. Cas. 506; 32 M. 320, Han Ckaran Kuaf 
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V. Kaiila Rai, 40 Ind. Cas. 112; 2 P. L. J. 513; 1 P. L. 

W. 587; (,1917) Pat. 201 and Xochat KUkakke Madathil 
Vcnkateswara Aiyar v. Kalloor Jllath Raman 
Nambudri, 33 Ind. Cas. 690 at p. 700; 3 L. W. 435; 19 
M. L. T. 320, relied upon. 

AUho\igli the appointment of a guardian by the 
Court supersedes the power of natural and te.sta- 
mentary guardians, the powers of a natural guardian 
in live absence of such appointment are unaffected by 
the restrictions which the Guardians and Wards Act 
places upon the powers of guardians appointed by the 
Court. The validity of his acts must be determined 
by the general principles which govern the relations 
of a minor to the manager of his estate or, in the 
words of the Guardians and Wards Act, he may do 
all acts which are reasonable and proper for the 
realization, protection, or benefit of the property, 
[p. 123, col. 2.] 

It is not competent to the guardian of a minor 
surviving co-parcener to apply for Letters of Adminis¬ 
tration to the estate of the deceased co-i>nrcener or to 
take out a succession certificate, as there would he 
no estate to administer and no estate to which the 
minor has succeeded by inheritance, [p. 123. col. 2.] 

A minor cannot on attaining majority sue to enforce 
specific performunce of a contract to sell land made on 
his behalf by his guardian, which is not binding on 
him. fp. 124, col. l.j 

When a suit has been instituted on the minor’s 
behalf by Ins mother ns his guardian to enforce 
specific performance of a contract which was binding 
on him and the minor on attaining majority elects 
under 0 XXXII, r. 12, C. P. C.. to continue the suit, 
it does not amount to instituting afresh suit and his 
right to claim specific pei-forraance would be deter¬ 
mined as on the date on which the suit was originally 
instituted, [p. 124, col. 1.] 

Mr. Kimatrai Bhojraj, for the Plaintiff. 

Mr. Nadirshah Naoroji, for the Defend¬ 
ants. 

JUDGMENT.— Issues _ Nos. 1 and 2 
in this case have been decided by me on 
the 2nd August 1923. Evidence has been 
led on the remaining issues. 

Issue No. 4A is the main issue in the 
suit. It is contended by Mr. Kimatrai that 
the “Kulachar" of the family of Seth Issar- 
das was trade and particularly money lend¬ 
ing and purchasing and selling properties, 
and that in the course of such business 
Seth Isardas as the manager of the family 
had power to sell the property in suit which 
was purchased in execution of a mortgage- 
decree obtained by the family in the ordi¬ 
nary course of their money lending business 
Seth Assanmal died at the age of 70 years. 
He died somewhere between 1906 and 1907. 
There is no evidence to show what business 
Assanmai's father did or what property he 
left. Assanmai’s books are not available 
being old and having evidently been des¬ 
troyed, but several documents relating to the 
purchase and sale of land during his life 
time have been put in on behalf of the 
plaintiff as Exs. 17 to 30. There are also 
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E.ks. 5 and 7 relating to tlie lu’oi'crty in 
suit, Ex- 5 being the Comt sale certilicate 
dated llth October 1902, and Ex. 7 (lie 
mortgage-decree obtained l)y Assanmal and 
Issardas against their debUu' in execution 
of which decree the properly was .^oM. 
Exhibits 17, 19 to 23, 23 and 20 me d<cn- 
ments of purchase. ICxhibii 21 is a lent 
note and Exs. 27 to 30 are ceitiiiod ccpie.s 
of sale-deeds. Exhibits 5, 17, 1!) lo 23 
and 25 are purchases made in ihe names 
of both Assanmal and Is.sardas, ICx. 24 
is a rent note executed in favour o! buiU 
of them. Exhibits 27 to 30 are the aeeds 
of sale executed by bolli of them. In 
Exs. 17, 19, 22, 25 and 27 holli of Ihem are 
described as ShrolYs. In the other docu¬ 
ments they have been descrilied as traders 
or merchants. Besides the property in suit 
which was purchased by them in satisfac¬ 
tion of their mortgage-decree it woulil 
appear from Exs. 10 and 27 that Assanmal 
and Issardas did purchase Other proj^eities 
in satisfaction of their mortgagc-dchts or 
in execution of their mortgage-decrees. 
Jhamandas Ex. 9 has deposed that bctli 
Assanmal did business in money lending 
and buying and selling property and lliat 
when there was a slump in the land market, 
he purchased properties in liquidation of 
debts. It also appears from Exs. 28 to 30 
that Assanmal and Issardas owned proper¬ 
ties in i^artneiship with others which they 
sold along with their partners in 1906. It 
is urged with some force that one of the 
ordinary incidents of money lending is lo 
buy properliesin satisfaction of debts and lo 
sell such properties when a suitable oi>poi tu- 
nity offers itself, specially if such properties 
donolyield a properreturn on the money in¬ 
vested.' It may be noted that the mortgage- 
decree Ex. 7 Assanmal and Lssardas were 
entitled to recover Rs. 1,388 costs and inter¬ 
est from the date of the decree lo payment. 
They, howevei’, purchased the propeils’ in 
suit'for Rs. 1,260 only towards liquidation 
of their debt. During the lifetime of his 
father, Issardas did not confine himself to 
the business of money lending and buying 
and selling properties. He worked as a 
broker of Messrs. Ralli Brothers, as a piece- 
goods merchant and as a trader in several 
other lines. At the time of his death the 
immoveable [)ropeilies left by Seth Issardjs 
are said to be worth rupees forty lacs, ten 
of the properties being properties purchas¬ 
ed in the name of Seth Assanmal, ten rr.ore 
in the joint names of Seth Assanmal aiul 
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Seth Issardas, and tlie remaining properties 
in the name of Seth Issardas. It is not 
disputed that after Seth Assanmal’s death 
Seth Issardas continued the money-lending 
business of his father. Statements have 
been put in as Ess. 13 to 16 showing the 
sales and purchases made by him from 1907 
to 1917. Exhibit 4 is a list of the properties 
purchased by him after his father’s death 
showing that he purchased twenty proper¬ 
ties of the value of about Rs. 2,17,800. Ex¬ 
hibit 16 is the list of properties purchased 
by him and again re-sold by him during 
his life time. It shows that he invested 
about Rs. 61,000 in their purchase and 
realized about Rs. 86,000 by their sale. 

Exhibit 13 is the list of the properties pur¬ 
chased by his father and sold by him 
realizing about Rs. 1,51,000. 

Exhibit 15 is the list of the properties pur¬ 
chased by him and Ins father or by his 
father alone and sold bv him realizing about 
Rs. 3,04.000. 

These^ lists have been prepared from Seth 
Issardas s books. They show that he sold 
two properties. Items Nos. 1 and 2 in Ex. 

13 in 1907; two properties in Item No. 3 in 

Ex. 13 and Item No. 3 in Ex. 15 in 1909; one 
property Item No 1 in Ex. 16 in 1910; one 
property Item No. 3 in Ex. 16 in 1911; three 
properties Item No. 4 in Ex. 16, Item No. 4 
in Ex. 15 and Item No. 2 in Ex. 16 in 1912; 
one property Item No. 5 in 1916 and eight 
properties Item No. 5 in Ex. 13, Items Nos. 
6 to 9 in Ex. 15, and Items Nos. 4, 5 and 6 
in Ex. 16 in 1917, and that he purchased 
one property Item No. 12 in Ex. 14 in 1909, 
SIX properties Item No. 9 in Ex. 14, Item 
Nos. 1 to 4 and 8 in Ex. 16 in 1910. four 
properties Items Nos. 10, 11 & 13 in Ex 14 
and Item No. 5 in Ex. 16 in 1911 two 
properties Items Nos. 1 and 8 in Ex 14 in 
1912, two properties Items Nos. 1 and 15 in 
Ex. 14 in 1913, six properties Items Nos 3 

^air 7 in Ex. 16 in 

1916 and two properties Item No. 16 in 

Ex. 14 and Item No. 7 in Ex. 16 in 1917. Some 
of the properties were purchased by him in 
satisfaction of his claims for money advanced 
m the same ;yay as the property in suit and 
other properties were purchased by him and 
iff satisfaction of their debts. Even 

after his death the plaintiff was obliged to 

purchase three properties of the value of 
about one lac of rupees in satisfaction of 

debtoS!"^ to his 


The properties purchased and sold by 
Assanmal and Issardas and after Assanmal’s 
death by Issardas include properties pur¬ 
chased by them in partnership with 
strangers to family, e. g. Items Nos. 1, 7, 9 
to 11. 19, 20 in Ex. 14, Item No 9 in Ex. 15. 
and Items Nos. 2, 3, 4 to 6 in Ex. 10 and 
Exs. 28 to 30. This fact would also 
indicate that the properties so purchased 
were purchased with the intention of 
alienating them in the ordinary course of 
business. I am of opinion that Assanmal 
and Issardas carried on tlie business of 
money-lenders and of dealing in immove¬ 
able properties and that on the death of 
Assanmal, Issardas carried on the same 
business upto the time of his death. 

The liability of minor co-parceners in an 
ancestral trade has been summarized by 
Travelyan on Minorsat page 174, as follows:— 

“Where a minor is a member of a joint 
Hindu family and as such entitled to a 
share in an ancestral trade, the manager of 
the family can so long as it be beneficial to 
the minor continue the trade on the minor’s 
behalf. Minor members of the family are 
bound by the acts of the manager which are 
necessarily incident to and fiowing out of, 
the carrying out such trade.” 

In the leading case of Ramlal Thakursi- 
das v. Lakhmichand Muniram (1). Sausse, 
C. J., made the following observation: “The 
case of Petiimdoss v. Ramdhone Doss (2) 
before Sir L. Peel, is an authority that an 
ancestral trade, like other Hindu property, 
will descend upon the members of a Hindu 
undivided family; and we think that such 
family can by its managers....enter into the 
co-partnership with a stranger. 

“In carrying on such a trade, infant mem¬ 
bers of the undivided family will be bound 
by all acts of the manager, or the adult 
members acting as managers, which are 
necessarily incident to and flowing out of 

the carrying on of that trade.The power 

of a manag:er to carry on a family trade 
necessarily implies a power to pledge the 
property and credit of the family for the 

ordinary purposes of that trade.Were 

such a power not implied, property in a 
family trade which is recognised by Hindu 
Law to be a valuable inheritance, would 
become practically valueless to the other 
members of an undivided family wherever 
an inf^t was concerned, for no one would 
deal with a manager, if theminors were tob* 

P- 

(2) Taylor a Reports 279; 2 lad. Dec. (o. s.) 168, 
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at liberty on coming of age to challenge as 
against third parties the trade transactions 
which took place during his minority. ^ The 
general benefit of the undivided family is 
considered by Hindu Law to he paramount 
to any individual interest, and the recogni¬ 
tion of a trade, as inheritable property, 
renders it necessary for the general benefit 
of the family that the protection, which the 
Hindu Law generally extends to the inter¬ 
ests of a minor, should be so far trenched 
upon as to bind him by acts of the family 
manager necessary for the carrying on and 
consequent preservation of that family pro¬ 
perty, but that infringement is not to be 
carried beyond the actual necessity of the 
case". As said by Ohandarvarkar, J., in 
Raghunathji Tarachand v. Bank of Bombay 
(3), this leading decision by Sausse, C. J., 
has admittedly been accepted as good law 
ever since 1861. In Kishen Parshad v. Har 
Narain Singh (4) their Lordships while 
dealing with the right of the managing 
member of a Mitakshara Joint Hindu family 
to sue the defendants for the balance of an 
account which had been stated between the 
parlies observed that "though the Indian 
decisions as to the powers of the managing 
members of an undivided Hindu joint family 
are somewhat conflicting, it is, however, clear 
that where a business like money-lending 
has to be carried on in the interests of the 
family as a whole, the managing members 
may properly be entrusted with the power 
of making contracts, giving receipts, and 
compromising or discharging claims ordi¬ 
narily incidental to the business. Without 
a general power of that sort, it would 
be impossible for the business to be 
carried on at all". No doubt it is not easy 
to draw at once a defined line between 
what is and what is not an act necessarily 
incident to the carrying of a trade, but 
where the family trade is that of dealing 
in immoveable properties it would undoubt¬ 
edly be an act necessarily incidental to the 
carrying on of such trade to sell property 
which had been purchased for the purpose 
of sale. Even if the general business of a 
family be not that of dealing in property 
but lending money on mortgages and if in 
the course of such business the family had 


to purchase properties in satisfaction of 
their debts in order to avoid loss, it would 
again be an act incidental to tlie carrying 
on-of such trade to sell such property and 
convert it into cash when a favourable op¬ 
portunity offers itself to the manager. 

The business carried on by Assanmal and 
Issardas became ancestral in the hands of 
Issardas. If sucli business was of dealing 
in property, Issardas undoubtedly had 
the power* to sell the property in suit, 
even if it was money-lending the pro¬ 
perty in suit was purchased as an inci¬ 
dent of this business and in satisfaction of 
the decree. It was not a family residential 
house. It was fetching Its. 15 per mensem 
as rent and in a dilapidated condition. 
The money which could otherwise have 
been utilized in the money-lending business 
was locked up yielding a smull recent. 
According to the evidence, Issardas was 
realizing at the time of the sale nine percent, 
interest on mortgage securities and the 
price of Rs. 8,750 for which it was being 
sold would fetch over Rs. 00 per month. 
The reconversion of this property which 
was a trade asset into money was highly 
beneficial to the money-lending business 
and an act within his power. 

The defendants themselves did not con¬ 
sider that Issardas was incompetent to sell 
the property in suit. The defendant Jey- 
ramdas states in clear terms that "if Seth 
Issardas had been alive at that time and 
had conveyed the property to us we would 
have taken it". The reason assigned by him 
for refusing to accept a convej’nnce from 
the guardian of the minor was not that 
Issardas had no power to sell land, but the 
advice given to him after Issardas’ death 
that “as Issardas was dead they should not 
take a conveyance unless a power was 
obtained from the Court" authorizing the 
mother to sell the propertv. Even in their 
written statement the defendant did not 
object to the power of Seth Issardas to sell 
the property. It was on the 19th of July 
1923, five years after the death of Seth 
Issardas, that it dawned on the defendants 
to dispute the right of Issardas to sell the 
property. 

It is further urged by Mr. Kimatrai that 
even if Seth Issardas was not competent to 


(3) 2 Ind. Cae. 173; 34 B. 72 at p. 85; 11 Bom. L. R. 
255 

(4) 9 Ind. Cas. 739; 38 I. A. 45 at p. 51; 15 C. W. N. 
321- 8 A L J. 256; 9 M. L. T. 343; 13 C. L. J. 345; 21 
M. L. J. 378; 13 Bom. L. R. 359; 33 A. 272; (1911) 2 M- 
W. N. 395 (P. 0.). 


sell the property as manager of a family 
business, the sale by him was highly benefi¬ 
cial to the estate and that he was, therefore, 
competent to sell the property. 

In the case of Hanoomanpersaud Pand'Ay v^ 
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Munraj Koonv'cree (5) the Privy as that now before us is that a party filling 
Couiifil held tliat ‘the power of the manager a fiduciary character like that of a guardian 
for au infant heir to charge an estate not his is authorized to perform any act which is 
no'.v, is, under Hindu Law, a limited and manifestly for the infant’s benefit. 
quaUlied rower. It can only be exercised During recent years the validity of an 
riglitl'r in acase of need, or for thebenefitof alienation by the manager for the benefit of 
thf <.'-'tate. ” Commenting on this ruling Tre- the minor without absolute necessity has 
yelyan in his Law of Minors (1916 Edition) been the subject of several judicial deci- 
state.^ at page 154 as follows: ‘’This sions. In Krista Chavdra Chowdhury's 
would seem to show that the manager can case (6) referred to above, the Calcutta 
charge or alienate the minor’s estate on the High Court upheld a sale by the father 
ground of benefit in addition to that of of an infinitesimal share of an infant 

since the deci- in the property, it being found as a fact 
sion of the Prh'v Council in Hanooman- that such share constituted an inconveni- 
per.^aiiil Pandny's case (5), a very large ent and expensive property and that the 
number of decisions of the High Courts transaction was one which a prudent man 
in India ai)plying the principles laid would have entered into, hi IsJtani Dasi y. 
down in that case, but, except the Rajendranath J ash {ll) it held ihaiihe 
recent case of Krista Chandra Choivd- guardian was not limited to making such 
Inn-ij V. Uatan Ram Pal (6), so far as the disposition as he is compelled to make by 
writer is aware there is not any case where necessity. In re Krishnasaicami Doss (12). 
tlie sale of a minor's property has been up- Sundara Aiyar, J., held that “a Hindu father 
held except on the ground of its being justi- or manager is competent to sell the joint 
jied by the necessities of the minor or of his family lands for the purpose of purchasing 
e-'tnte. Apart from necessity, it is not easy other lands if the sale does not injuriously 
to say what is for the benefit of the minor’s affect the interests of the other members 
estate. It is clearly not intended that this of the family and the issue in such cases 
power should authorise the guardian to sell should be ‘whether the sale was proper 
or charge the inheritance for the^ purpose and reasonable act’instead of‘whether the 
only of increasing the immediate income of sale was for actual necessity.’ " In Ganesa 

estate, see Radha Aiyer v. Amirthasamiodayar (13). Bench 
1 ershad Smyh v. Talook Raj Kooer (7), of the Madras High Court consisting of 
Ka,liHrJ,nifih V. RoopSingh ( 8 ) or for deve- Wallis, C. J., and Kumaraswami Sastri, J., 
loiung the ptate cf Ganap y. (9). held that an alienation of the family pro- 
t f passage he perty by the manager is justifiable if 

Btatpthat:— there is clear benefit to the family, but the 

lerliaps the right way of reading the starting of a prospective trade is not a 

dicUun uiHunoomaiiperpud Panday’s case justifiable ground whether the family is a 

J) IS in the woids of the Bengal Sudder trading or non-trading one. In Pitamhar 

V 0 ^ Gooroopemnd Jena Laly. Sital (U), the Allahabad High Court 

decided ^shoHlv^*^ ' which was upheld a mortgage of family property to 

^ Hunoomanpersawd raise a loan for the purchase of another 

once to that en<!P n '''’ifhout refer- property when such purchase was shown 

the benefit of tlie family. 

reLhedCalcntU’’ ^ J'T J? ^dmy.Tulshi Ram (15) the same 

min 1 as crea ^ the’^ mortgage for the ostensible 

by whtcirufe Walitv a loan to purchase a 

must be tried but sSinl for the benefit of the family. 

and looking only to the reason of Vhe thin*^^ ^ Manna ImI y. Kam Singh (16) the quee- 

it seems to us that the rule in such cases 

(S) (iM. I. A..-i93; 18 w. R. 81n; S-vestre 2 'i 3 n- 9 
P. C. J. 29: 1 Sar. P. C. J. 552- 19 P r h- ’ ^ 

.lolud- Cas.67;t; 20 C. W. N. 64^; ^3 c. j.. J. 

(7) 20 W, K. 38. 

(8) 3N.W. P.H. C.R.4. 

(9) 32 13.577; 10 Rom. L. R. 927 
. (10) 12 S. D. A. R. 980; 15 Ind. Dec. (o. s) 371 


^ (U) 48 Ind. Cas. 303; 23 C. W. N. 858; 28 0. L. J. 
250. . 

(12) 13 Ind. Cas. 648; (1912) M. W. N. 167; 11 M. L. 
T. 182. 

^(13)^ 44 Ind. Cas. 605; 23 M. L. T. 245; (1918) M. W. 

(14) 25 Ind. Cas. 263; 12 A. L. J. 641. 

(}5) 60 Ind. Cas. 3; 42 A. 559; 18 A. L. J. 699. . 

Cas. 766; 1 P. L. T. 6 ; 13 L. W. 652; 39 
C. L. J. 256 (P. C.). 
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tion at issue before tbeir Lordships was 
whether the mortgage executed by the karta 
to raise a loan in order to enable him to 
pay a premium on a lease which the karta 
had taken for the benefit of family their 
Lordships held in the affirmative and 
thereby incidentally affirmed the right of 
the karta to borrow money for the purchase 
of property. Tn Sahii Ram Chandra v. 
Bhup Sincih (17) while dealing with the 
liability of a son for the debts of his father 
Lord Shaw has made the following observa¬ 
tions: 

' “The law of Mitakshara has, ho-wever, 
given to the father in his capacity of mana¬ 
ger and head of the family certain powers 
with reference to the joint family pro¬ 
perty. The general principle in regard to 
that matter is that he is at liberty to affect 
or to dispose of the joint property in res¬ 
pect of purposes denominated necessary 
purposes. The principle in regard to this 
is analogous to that of the power vested 
in the head of a religious endowment or 
miith, or in the guardian of an infant. In 
all of the cases wdiere it can be established 
that tlie estate itself that is under admi¬ 
nistration demanded, or the family interest 
justified, the expenditure, then those en¬ 
titled to the estate are bound by the transac¬ 
tion.” 

The ruling in Sahu Ham's case (17) 
has been disewssed by Das, J., in 
Sheotahal Singh v, Arjun Das (18), and 
has been distinguished on the grounds 
firstly that the term deliberately used by 
Lord Shaw w^as “necessary purposes” which 
was wider than the terms necessity, and 
secondly, that it w'as not suggested in that 
case that the joint family w'as in any way 
benefited and consequently it was not 
necessary for the Judicial Committee to 
discuss the point in question. In this 
case the manager had raised a loan on a 
mortgage of the family property to pay 
the premia of a lease for seven years taken 
by him for the benefit of the family and 
the mortgage was held to be binding on 
the minors. In Ram Bilas Singh v. Ram- 
yad Singh (19), the Patna High Court 
re-affirmed the dictum that actual cora- 

(17) 39 Ind. Cas. 280; 44 I. A. 126; 21 C. W. N. 698; 

1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 
0. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 M. L. 
T, 22; 6 L. W. 213; 39 A. 437 (P. C.). 

(18) 56 Ind. Cas. 879; 1 P. L, T. 136; (1920) Pat. 
155 

(iO) 58 Ind. Cas. 303; 1 P. L. T. 535; 5 P. L. J. 622; 

2 U, P. L, R. (Pat.) 228. 
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pelling necessity was not the sole test of 
the validity of an alienation of the family 
estate by the manager. In Kalka Kand 
Singh v. Shiva Nandan Singh (20), the Patna 
High Court has again reiterated the same 
view. In Nagindas Maneklal v. Mahomad 
Yusuf Mitchehi (21),the Bombay High Court 
upheld the sale of a family house when 
there was no necessity for such sale and 
when the house was not required for the 
family, would have fetched no rent and 
being in a ruinous condition had been 
ordered to be demolished and ordered 
specific performance of the contract to 
convey the property though it Avas objected 
to by the minor co-parceners. In the course 
of his judgment, Shah, J., said as follows at 
page 1097.* 

“It is also found tliat the house was in 
a dilapidated condition, and the defendants 
had received notice from the Municipality 
to pull it down. Under thesecircumstances 
two adults members of the joint family 
agreed to sell this house. I do not desire 
to attempt to lay dmvn any general rule as 
to Avhat would constitute necessity, and as to 
when a Hindu father or the co-parcener may 
deal with the ancestral estate for the obvious 
benefit of the family so as to bind the minor 
members. Even taking it that such poAver 
to alienate can be exercised only when a 
clear case of necessity is made out, I 
think that the term ‘necessity’ must not 
be strictly construed. The benefit to the 
family may under certain circumstances 
mean a necessity for the transaction. In 
construing the expressions used by Vijn- 
anesvara in the Mitakshara to explain the 
verse Avhicli he has quoted with approval 
on this point, regard must be had to the 
word used in that verse (see Mitakshara, 

Ch. I, s. 1, paras. 28 and 29; Stokes’ Hindu 
Law Books, page 370). The expressions 
used must be interpreted Avith due regard 
to the conditions of modern life. I am not 
at all sure that Vijnanesvara intended to 
curtail the scope of the word Avhile explain¬ 
ing it. I do not see any reason why a res¬ 
tricted interpretation should be placed 
upon the word ‘necessity’ so as to exclude 
a case like the present in which defend¬ 
ants Nos. 1 and 2 on all the facts proved 
properly and Avisely decided to get rid of 

(20) 63 Ind. Cas. 625; 3 P. L. T. 149; (1922) AIR 
(Pat.) 122. 

(21) 64 Ind. Cas. 923; 23 Bom. L. R. 1094; 46 B 312* 
/1922) A. I. R. (B.) 122. 

"♦Page of 23 Bom. L. R.—lEd.] ^-^ 
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the property which was in such a state as 
to be a burden to the family". _ ^ . 

In the recent rulingof Brij \arain Rai 
y.Mangla Prasad Rai (22) their Lordships 
while reviewing the case law on the sub¬ 
ject of the liability of the son for the debts 
of his father have laid down inter alia the 
proposition that the managing co-parcener 
of a joint undivided estate cannot alienate 
or burden the estate qua manager except 
for purposes of necessity. It may be 
noted that this dietum aitydies equally to 
the non-consenting adults and to the minor 
co-parceners, and purposes of necessity 
have not been defined nor limited to pur¬ 
poses specifically mentioned in the Mitak- 
shara. 

I venture to submit that the expression 
“for purposes of necessity" used by their 
Lordships does not purport to overrule 
the various decisions of the High Courts 
in India or the decision of the Judicial 
Committee in Manna Lai v. Kara Singh 
(16), which have upheld alienations by 
managers for objects which are beneficial 
to the family as a whole and thereby in¬ 
cidentally to the minors, and not such as 
are limited to warding otT a calamity on 
the family for the maintenance of the family 
or for performing indispensable duties 
such as obsequies of the father, expenses 
of marriage and the like which are con¬ 
sidered unavoidable under the Hindu Law. 

In my opinion the expressions “for need 
or for benefit of the family” in Ilunooman- 
persaud Panday's case (5), “for necessary 
purposes” in Sahu Ram's case (17; and 
“for purposes of necessity” in Brij 
Narains case (22), do not purport to 
lay down any different rule of law. In 
A. G. V. Walker (23), Pollock, C. B., has said 
that “it may probably as a general rule be 
stated that those things are ‘necessary' to 
the doing of a thing which are reasonably 
required or legally ancillarj' to its accom¬ 
plishment, where the object of the act is 
the proper management of the estate of 
the minor or of the joint family as the 
case may be, all acts w'hich are reasonably 
required or legally ancillary to such 
object would be necessary. In the words 
of the decision of the Sadder Dewani Adault 


5P 


(22) 77 Ind. Cas. 689; 46 M. L. J. 23; 21 A L J 034 
P. L. T. 1; 28 C. W. K. 253; (1921) M. W. N 68 19 L 

W. 72; 2 Pat. L. R. 41; 10 0. & A. L. R. 82- (1924) A ] 
R (P. C.) 50; 33 M. L. T. 457; 46 A. ‘»5- 26 Bom L R 
500; 11 0. L. J. 107; 511. A. 129; 1 0 \V N 4 “’ n ? 
L, J. 232 (P. C.). ■ nC 

(23) (1849) 18 L. J. Bx. 179. 


in 185(! in Gooroopersaud's case (10), tho 
benefit of the minor as creating the 
necessity is the test by which the 
legality' of the transaction must be 
tried. Where the Hindu property 
alienated belongs exclusively to the minor, 
such alienation should be strictly and 
manifestly for his benefit alone. Where 
again the property alienated is co-parcen¬ 
ary property in which the minor is in¬ 
terested, the manifest benefit of the co¬ 
parcenary as creating the necessity is the 
test. In applying this test to an alienation, 
by a managing co parcener the Court 
would not apply the same strict test as 
in the case of an alienation by the guardian 
of an infant and w’ould no doubt lake 
into account the fact that the managing 
co-parcener is himself a joint owner of the 
property and as a prudent owner has con¬ 
sidered it necessary to alienate the pro¬ 
perty. To hold otherwise would be to strike 
a heavy blow at the root of the joint fami¬ 
ly system. It is not open to the manager 
of a co-parcenary to apply under the Guar¬ 
dian and Wards Act VlII of 1890, to be 
appointed guardian of the property of minor 
co-parceners. Of. Re Jhiram Lukmon (24)^ 
Inre Jagannath Ramji (25), In re Manilal 
Hurgovan {2Q},Gharib-ullahv. Khalak Singh 
(27). Though it may perhaps be open to 
the managers in a Presidency Town to 
apply to a Chartered High Court under its 
extraordinary jurisdiction to sanction an 
intended sale, see In re Manilal Hurgovan 
(26), In re Shirinbai (28), and to sell the 
property under the anthority of such sanc¬ 
tion, it would not be possible for them 
to sell or otherwise alienate any single 
item of the co-parcenary property in the 
mojfusil unless they come to a partition 
with the minor co-parceners and have such 
item allotted to their share at such parti¬ 
tion. 

I am of opinion that it was open to Seth 
Issardas to alienate the property in suit so 
as to bind the plaintiff even if the family 
was a non trading family. There can ba 
no allegation that Seth Issardas who ex¬ 
panded and developed the joint family 
property did not act as a prudent man for 
the sale of the property in suit and that 
the sale was not beneficial to the estate. 

(24) 16 B. 634 ; 8 Ind. Dec. (n. s.) 901. 

(25) 19 B. 96 at p. 97; 10 Ind. Dec. (n. s.) 64. 

(26) 25 B. 353; 3 Bom. L. R. 411. 

(27) 25 A. 407; 30 I. A. 165; 7 C. W. N. 681; 5 Bom. 
L. R. 478; 8 Sar. P. 0. J. 483 (P. C.). 

(28) 49 lad. Cas. 882; 43 B. 519; 21 Bom. L: R. 41, ' 
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This case may also be looked at from 
another aspect. If Seth Issardas had con¬ 
veyed the property in suit, the plaintiff 
could not have got the sale set aside, as 
the purchaser could enforce a partition 
between the father and the son, and have 
the property in suit allocated to Seth 
Issardas. If it suited the defendants to sue 
for specific performance of the contract to 
convey the property in suit during the 
life time of Seth Issardas, he having agreed 
to sell the whole of it as its ostensi¬ 
ble owner and not as manager on behalf 
of himself and the plaintiff, the defendant 
could get a decree for specific perform¬ 
ance of the contract as against him, it 
being left open to the minor plaintiff to 
dispute the validity of the transaction. See 
Kosuri Raviaraju v. Ivalurij Ramalingam 
(291, Srinivasa Reddi v. Sivarama Reddi 

(30), Hari Charan Kiiar v. Kaula Rai (31). 
It would equally be open to the defend¬ 
ants to enforce specific performance of 
this contract after the death of Seth 
Issardas. "There is no justification in rea¬ 
son or authority for the proposition that the 
liability of a Hindu co-parcener as regards 
executory contracts (e. g., to sell land) is 
different from his liability as to executed 
contract” per Sheshagiri Aiyar,J., in Nochat 
Kizhakke Madathil Venkatesivara Aiyar v. 
Kalloor I Hath Raman Nambudri (32). Seth 
Issardas himself could if alive have enforc¬ 
ed the contract, the property purported 
to be alienated being infinitesimally small 
in comparison to his share. Is there any 
reason why the plaintiff cannot enforce 
specific performance of the contract in suit 
which is highly beneficial to him unless 
he shows that Seth Issardas was in debt 
and alienated it in order to discharge 
such debt? 

I hold on Issue No. 4A that the pro¬ 
perty in suit was acquired by the joint 
family in the course of the family business; 
that it was joint family property; and that 
Seth Issardas was competent to sell the 
same so as to bind the plaintiff. 

Issue No. 3. Either the contract in suit 
was binding on the minor plaintiff or 
it was not. If the former, then according 
to Hindu Law the guardian of the minor, 

(29) 26 M. 74; 12 M. L. J. 400. 

(30) 4 Ind. Gas. 506: 32 M. 320. 

(31) 40 Ind. Gas. 142; 2 P. L. J. 513; 1 P. L. W. 
587; (1917) Pat. 201. 

(32) 33 Ind. Gas. 696 at p. 700; 3 L. W. 435; 19 M. 
L, T. 329. 
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had every right to execute the deed of con¬ 
veyance in favour of the defendants. 

"Ahhough the appointment of a guardian 
by the Court supersedes the powers of 
natural and testamentary guardians, the 
powers of a natural guardian in the absence 
of such appointment are unaffected by the 
restrictions which the Guardians and AVards 
Act places upon the powers of guardians 
appointed by the Court. The validity of 
his acts must be determined by the general 
principles wliich govern the relations of a 
minor to the manager of his estate or, in the 
words of the Guardians and Wards Act, he 
may do all acts udiich are reasonable and 
proper for the realization, protection or 
benefit of the property” See Trevelyan on 
Minors page 151. There was no obligation on 
the guardian to obtain the alleged "letters of 
representation" or obtain a sanction from 
the Court. The plaintiff had become 
entitled to the whole property by right of 
survivorship. It was not possible for the 
guardian to apply for Letters of Administra¬ 
tion of the estate of Seth Issardas or to 
take out a succession certificate, as there 
was no estate to administer and no estate 
to which the minor had succeeded by in¬ 
heritance. Even if such letters or certifi¬ 
cates could be obtained, it would be im¬ 
prudent for the guardian to pay heavy 
Court-fees on the value of the estate fin 
order to enforce a contract for specific 
performance of land valued at Rs. 8,750, 
An application for guardianship of the 
minor plaintiff under the Guardians and 
AVards Act, would also not serve the requir¬ 
ed purpose. 'J’he Court could not sanction 
the sa>e on behalf of the minor plaintiff 
as the guardian was not entering into 
a contract of sale on behalf of the minor. 
He would Only be conveying the property 
which the father had validly contracted 
to sell. In guardianship proceedings the 
Court could not inquire into the validity 
of an agreement which had been made by 
the father. If on the other hand the con¬ 
tract of the father was not binding on the 
minor, there was no occasion for the 
guardian if appointed under the Act to 
apply for sanction to sell the property, and 
if the land market was rising the Court 
could not grant such sanction. 

I hold on this issue against the defend¬ 
ants. 

Additional Issue No. 1. If Seth Issardas 
had no power to sell the interest of the 
plaintiff in the properties, it would follow 
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that the plaintiff could not ratify the 
contract on attaining majority or obtain 
Bpecitic performance of such contract. In 
4/'?* Sarwarjan a*. Fakhniddin Mahomed 
Chou'dhiiri CiS), Lord Macnaughten in de¬ 
livering \]\Q judgment of their Loj-dships 
of the Privy Council made the following 

observations:—“They are. however, of opinion 

that it is not within the competence of 
a manager of a minor's estate or Avithin 
the competence of a guardian of a minor 
♦o bind the minor or the minor’s estate 
by a contract for the purchase of im¬ 
moveable property, and they are further of 
opinion that as the minor in the present 
case AA'as not bound by the contract there 
A\-as no mutuality, and that the minor who 
has now reached his majority cannot obtain 
specific performance of the contract." The 
same reasoning should, in my opinion, apply 
to a suit by a minor who has attained 
majority, to enforce specific performance 
of a contract to sell land made on his 
. his guardian Avhich is not bind¬ 
ing on him the minor in this case is not 
enforcing the contract Avhich was not 
binding on him, nor is he for the first time 
enforcing it after a lai)se of three years. The 
suit was instituted on his behalf by his 
mother as his guardian to enforce specific 
performance of a contiact Avhich Avas binding 
on him. By electing under 0. XXXII, r. 
12, C. P. C., to continue the suit instituted 
on his behalf by his next friend, the 
plaintiff is not instituting a fresh suit. 
His right to claim specific performance 
would he determined as on the date on 
which the suit AA’as originally instituted. 
I hold on this issue against the defendants. 

Additional Issue No. According to 
the evidence of Jhamandas Ex. 9 and 
JethanandEx. 10, Changomalthe then mana¬ 
ger of the joint family of the defendants 
refused to take a conveyance of the pro¬ 
perty till the claim of the defendants in 
respect of certain sugar transactions against 
the firm of Jhamandas Issardas in which 
Seth Issardas Avas a partner was settled 
and paid up. The defendant Jeyramdas 
Ex. 31 admits that Jamandas did ask. Chan- 
gomal to pay the balance of the purchase- 
money and to take conveyance of the pro¬ 
perty (lines 50 to 60) and that Jhamandas 
made a similar request to him after the 


(33) 13 lad. Cas. 331; 39 I. A. 1 at p. 6; 16 C. W N 74 - 
M.W.N.22;9 A. L. J. 33; 15 C. L. .1. 69- 14 

"'•(^3) ®irL.y L, 


aeatn or Lliangomdi 


j . -o ;. i.aue iuu;. ne lurcner 

admits that their firm had a cdaim against 
the firm of Jhamandas Issardas in respect 
of certain sugar dealings. He asserts that 
the refusal of the defendant to complete 
the transaction Avas due to the fact that he 
Avas adA’ised not to take a conA’'eyanG0 
from the guardian of the minor plaintiff 
till the Letters of Administration or a 
guardianship certificate Avas obtained, but 
he does not remember whether he con¬ 
sulted the Pleader from Avhom he got this 
advice before or after the institution of this 

suit ( line 85). He admits that he did speak 
to Jhamandas to settle their claim of 
sugar, but Avith regard to his refusal to 
complete the sale till his sugar claim was 
settled, he gives an evasive reply (lines 

I see no reason to disbelieA’'e the eA^'i- 
dence of Jhamandas and Jehhanand lam 
of opinion that the defendants put off 
taking a conveyance from the minor in 
the hope of compelling the plaintiff to 
settle and pay the claim in respect of 
sugar which Avas not being settled owing 
to he quarrel between Lilchmichand a 
partner of the firm of Jhainan las-Issardas 
and the guardian of the minor. The defend- 
ants had no justification to refuse to 

Hn W ^ "’hioh had nothing 

H I hold that 

th! 1 ‘he return 

of the earnest money. 

Additional issue No. 3. In his crosa- 

S'thb"r!ll'Jeyramdas had 
made the following admission 

suh contract in 

Pamanmal"'^ nothing to do with 

In view of this admission, I hold on this 

issue against the defendants, 
the^bahncp '^y°*'hing to the contract 
he paidbv 7th 

died on the PSii. c- u Issardas 

twenty one davs 

contract Thic ^ ^ entering into this 

1st May mg 
the date on whTch 

deflnC did nT? ‘he 

complete Ml "P®" him to 

Accordine't/f^^^^i • ® contract open. 

defendants Vid n^o*t ® witnesses the 

oxa not refuse to complete the 
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sale, but put off completing it in the hope 
that their claim in reapect of sugar may 
be settled and paid. It is the case of the 
defendants that the market was rising 
during this period and that they did not 
refuse to complete the bargain, but re¬ 
quested the plaintiffs guardian to obtain 
a Court certificate to convey a good title 
to them. The defendants do not urge that 
they were prejudiced by the delay in the 
institution of the suit. Jeyraindas states 
that in 1919, the land market had a rising 
tendency (line 10). If Jeyraindas is to be 
believed and if since the institution of the 
suit the land market has gone down by 
60 to 75 per cent, the delay of the Court 
in the disposal of the suit should not pre¬ 
judice the plaintiff. I am of opinion that 
is fit case for decreeing specific perform¬ 
ance. I hold that the plaintiff is entitled 

to specific performance. 

Issue General. Mr. Nadirshali hasstrenu- 
ously urged that as there was a possibil¬ 
ity of the minor plaintiff disputing the 
contract in suit, the right of Seth Issar- 
das to convey the property was not free 
from reasonable doubt and the defendanls 
were, therefore, justified in refusing to take 
a conveyanance. He has quoted a number 
of English and Indian rulings dealing 
with the question of what is marketable 
title. It is not necessary for me to dis¬ 
cuss the various rulings, but to .refer to 
the decision in Haji Oosman Haji Ismail 
v.HaroonSallch Mahomed (34) where the 
defendant’ resisted a suit for specific per¬ 
formance of a contract to purchase land 
on the ground that his vendor was a 
Kutchi Memon and that his son might on 
attaining majority dispute the right of 
the father to convey the property relying 
on an alleged custom that Kutchi Mernons 
were governed by the rules of Hindu^Law 
relating to joint family property, bhah, 
Ag. C. J. observed at page 985* as under. 

“But the test in all these matters is, as 
pointed out in Fry on Specific Perform¬ 
ance, whether the probability of litiga¬ 
tion ensuing against the purchaser in 
respect of the matter in doubt is con¬ 
siderable or, as it was put by. Cattelt v. 

Corrall (35) whether there is ‘a_ reason¬ 
able, decent probability of litigation. 

(31) 68 Ind. Cas. 862; 2-1 Bom. L. R. 978; (1923) A. I. 

R, (B.) 148; 47 B. 869. - , r t / 

(35) (1810) 4 Y. & C. 228 at p. 2:\r, 9 L. J. (n s ) 

Kq. 37; 54 R. R. 483: 160 R. R. 980. ___ 


The question is whether there is a reason¬ 
able and decent probability of litigation on 
that point against the luirchaser or whe¬ 
ther it is of such a remote character that 
it should not be considered to create any 
reasonable doubt. W bile I conccfle tliatit is 
possible that the son of a Kutchi Memon 
may hereafter seek to establish such a 
custom as would give him a vested interest 
by birth in the property of his father, 1 am 
not prepared to hold that tliere is any dteeut 
and reasonable probability of such a claim 

being made." , 

The question whether there was a 

reasonable, decent probability of litigation, 
in the present case" can only be answered 
in the negative. Selh Issardas has un¬ 
doubtedly a marketable title to the pro¬ 
perty, he was a trader and a money-lender 
to the knowledge of the plaintiff and not 
a speculator or a gambler, his estate was 
extensive and the property in suit could 
easily be allocated to his share. Ihe 
defendants were prepared to take a con¬ 
veyance from him; they were not advised 
to raise an objection as to the right of 
Seth Issardas to covey the property and 
did not raise it till 1023. It is impossi¬ 
ble to hold that there was any reasonable, 
decent probability of the plaintiff disput¬ 
ing the conveyance. I hold that the plaint¬ 
iff is entitled to specific performance of 
the contract. As the plaintiff is enjojung 
the rents of the property. I disallow his 
claim for interest up to the date of the 
decree in this suit. I hold that he is en¬ 
titled to interest from the date of the decree 
in this suit to payment, and that he in 
his turn should render an account of the 
rents realized from this date to deliveiy 

of posse.ssion. , 1 ^ 11 . 

I therefore, decree that the defendant 

do ’pay to the plaintiff Ks. 8,250-0-0 (rupees 
eight thousand two hundred and fifty 
only) with interest from this date to pay¬ 
ment, and costs of this suit, and that the 
plaintiff do convev the property in suit to 
the defendants and do account to them 

for rents after this date. 

K. s. D. Order accordingly. 



i 


126 


BALLAiiiDAS V. PtJXA BAT. 


[88 1. 0.1925J 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 82 of 1922. 
October 2 b 1924. 

Pre.s'enL-—Mr. HalUfax, A. .1. C. 

D. B. BALLABHDAS and others 
—Defendants—Appellants 

versus 

PUNA BAT— Plaintiff—Respondent. 

C. P- Tenancy Act (/or 10Ji>\ss. I'lO, Sdi. I}, 

Arts 0 0 -Lease of MV land—SuLiCiinent sale of pro¬ 
prietary rUjhts-Assujmnent of rights of lessee favour 
of purchaser of proprietary rights—Occupancy rights, 
creation of—Suit to recover possession by occupancy 
tenant on expiry of period of lease — [jimitation 

Jnriadiefion of Civil Courts. 

PlaintifT. who was the owner of a certain area of sir 
land gave a lease of the cultivating rights therein to 
on' \ for twentv years. During the term of that lease 
the defenilaut purchased from the plaiutifi the pro¬ 
prietary riglits in the land without the cultivating 
rights‘in the sir, and he suLsequently obtained an 
assignment of tlie remnant of the rights of .V in the 
lease. ^Vithintwo years of the expiry of the period of 
the lease plaint it? sued to recover possession of the 
land from the defendant on the ground that she was 
entitled to possession as an occupancy tenant in the 

Held, (1) that wlien the defendant purchased the 
proprietary rights the plaintiff became an occupancy 
tenant and .V became a lessee of the plaintiff: 

{2) that bv the assignment of A”s rights in favour of 
the defendant the latter became the lessee of the occu¬ 
pancy rights under the plaintiff; 

(3) that on the expiry of the period of the lease the 
plaintiff was entitled to resume possession of the land 
as occupancy tenant, and that her suit having been 
brought within two years of the expiry of the period 
of the lease, it was not barred by time; 

(4) that the suit was triable by a Civil Court. 

Section 101 of the C. P. Tenancy Act, I of 1020, pro¬ 
vides only a substitute in the case of a tenant for a 
suit under s. 9 of the Specific Relief Act, that is to say, 
it provides an alternative remedy whieli the tenant 
may pursue or not at his option. In an application 
under that section the Revenue Officer, like the Civil 
Court in a suit under s. 9 of the Speceitic Relief Act, 
does not go into the questions of title and all that he is 
empowered to determine is the right to immediate 
possession, [p. 127, col. 1.] 

Appeal against the decree of the Addi¬ 
tional District Judge, Jubbulpore, dated the 
20th June 1922, in Civil Suit No. 92 of 1922. 

Sir B. K, Bose, Messrs. M. Gupta, V. Bose, 
and W. R. Paranik, for the Appellants. 

Mr. J. C. Ghosh, for the Respondent. 
JUDGMENT.— The plaintiff PunaBai 
was the owner of an eight-anna share in 
the village of Natwara, including about 
140 acres of sir. On the 23rd of October 
1896 she gave a lease for twenty-one years 
of the proprietary share and the cultivat¬ 
ing rights in the sir to Nabi Ahmad and 
Naqi Ahmad. In 1901 during the term of 
that lease the proprietary share without 
the cultivating rights in the sir was bought 


by Raja Gokuldas the defendants’ predeceS- 
sor-in-title, and on the Oth of April 1906 he 
obtained also an assigment of the remnant 
of *iie rights of the Nabi Ahmad and Naqi 
Ahmad in the lease to which his own rights 
by purchase in 1901 were naturally and 
expressly subject. 

The position of the parties seems 
simple. When Raja Gokuldas bought the 
proprietary share in 1901 Puna Bai became 
an occupancy tenant of all the sir land and 
Nabi Ahmad and Naqi Ahmad were there¬ 
after lessees from the Raja of the propriet¬ 
ary share and lessees from Puna Bai, the 
occupancy tenant of the land, which con¬ 
tinued to be recorded as sir. Whether it 
should have been so recorded or not is a 
matter with which we are not concerned. 
Then in 1901 when Raja Gokuldas stepped 
into the shoes of Nabi Ahmad and Naqi 
Ahmad he became his own lessee of the 
proprietary right and the merger of which 
so much has been said in this case came 
into operation in respect of the proprie¬ 
tary right. 

But Raja Gokuldas did not become 
his own lessee of the sir he became what 
Nabi Ahmad and Naqi Ahmad were before 
him, lessee of the occupancy tenant Puna 
Bai. There could, therefore, be no merger 
of the occupancy rights. That can happen 
only when the term and the immediate 
reversion are in the same person, as they 
were in respect of the proprietary share; 
but in respect of the occupancy rights in 
the 5ir though the term was in Raja Gokul¬ 
das the immediate reversion was notin him 
but in Puna Bai. Confusion of thought is 
apt to arise from the fact that the lessee is 
the lessors lessor, but that makes no 
difference. Puna Bai was the owner of the 
occupancy rights which were leased, and 
ownership of other rights in the same land 
could not make Raja Gokuldas owner of 
those rights or anything but a lessee of 
them. 

The lease of the occupancy rights 
granted by Puna Bai to Nabi Ahmad and 
Naqi Ahmad and transferred by them to 
Raja Gokuldas expired on the 1st of June 
1917, and it was only on the expirj^ of that 
lease that she became entitled to resume 
possession as occupancy tenant. This pos¬ 
session she claimed in the present suit 
the 6th of January 1919, that is, well with¬ 
in two years of the time at which she first 
became entitled to do so. The suit is, ther^ 
fore, within time. 


-a: 
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The suit is also triable by a Civil 
Court unless s. 100 of the Tenancy Act puts 
the matter within the jurisdiction of a 
Revenue Office!',^in that case s. 105 of the 
same Act would put it outside that of a 
Civil Court. The words of tha first proviso 
of s. 100 seem to suggest that the tenant 
must first apply to a Revenue Officer and, 
therefore, cannot because of s. 105. go to 
a divil Court till his application has 
been rejected. It seems clear, however, 
from proviso (2) of s. 100 and also 
from the Schedule of periods of limi¬ 
tation attached to the Act, that s. 100 
provides only a substitute in the case of a 
tenant for a suit under s. 9 of the Specific 
Relief Act, that is to say, an alternative 
remedy which he may pursue or not at his 
option. 

Article 5 of the Schedule states the 
period within which the landlord must file 
a regular suit to establish his title if the 
Revenue Officers decision is against him, 
but the Schedule does not mention a similar 
suit by the tenant. On the contrary Art. 1 
gives the tenant a starting point for his 
regular suit which is the same as that given 
him by Art. 9 for his application under s. 100. 
In an application under that section the Re¬ 
venue Officer like the Civil Court in a suit 
under s. 9 of the Specific. Relief Act does not 
go into questions of title and all that he 
is empowered to determine is the right to 
immediate possession. It is manifest then 
that the jurisdiction of the Civil Court in 
the present suit is not ousted by ss. 100 and 

105 of the Tenancy Act. 

The decree of the lower Court is 
correct and must be confirmed. The ap¬ 
peal, therefore, fails and will be dismissed. 
The appellants must pay all the costs. 

z. K. Appeal dismissed.- 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 9 of 1924. 

April 3, 1925. 

Present: —Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 
Musanmat KALKA DEVI—Plaintiff— 

Appellant 

versus 

\Chaudhri GANGA BAKHSH 
SINGH AND OTHERS—Defendants-- 

Respondents. 

Hindu Law—Joint family—Alienation by manager 


— Consent (>/ co-parcencrs, evcct of- Debt incurred ,^or 
purpose of proseeutiiKj liti'jution - Secessitii Pious 
duty of /-I puy their futher's debts, whether arises 
during the lifetime "f father Appeal--Point of law 
raised on earliest possible opportunity, whether can be . 
entertained. 

A debt coiilratMeil by tlio managing member of a 
joint Hindu family llie of prosecuting 

a litigation canmU iie regarded as liaving been 
incurred for a neees.sary juu pose. j p. ll'8, col. 2.] 

The assent of a member uf a joint Hindu family 
to an alienation made by the managing member of 
the family is only evidene<‘ of justilialile family 
necessity and is «.'f no avail except by way of 
cstopi'cl when admittedly tliere was no family 
necessity, [p. 129, eol. 1.1 

It is the piovis duty of Hindu sons to i)ay their 
father's debts, and the duty arises even during the 
lifetime of tlie father, fp. I’iSb coi. 2.] 

A plea relating to a iioint of law raised by an 
appellant before an .Vppellate Court at the earliest 
possible opi»ortunity sliouhl be entertained, [p. 130, 
col. l.j 

Appeal from a decree of the Subordi¬ 
nate Judge, Sitapur, dated the 25th October 
1923. 

iMessrs. Niamat Ullah, Ishri Prasad 
and Gokal Prasad, for the Appellant. 

Messrs. A. P. Sen, Btshesluvar Nath 
iS7’iva6‘tai*a and Chand Narain Harkauli, 
for Respondents Nos. 2 to 7. 

JUDGMENT.— Musaminat Kalka Devi 
wife of Babu Ishri Prasad a local Pleader, 
sued in the Court of the Subordinate Judge 
of Sitapur for sale on foot of a mortgage 
dated 4th March 1915. The deed was exe¬ 
cuted by the defendant Ganga Bakhsh 
Singh, defendant No. 1, whose sons are 
Dwarka Nath Singh, Ajodhya Nath Singh, 
Tribhuwan Nath Singh and Janki Nath 
Singh, defendants Nos. 2 to 5. Musammat 
Rani Bitiya, wife of Ganga Bakhsh Singh 
was also impleaded as a defendant because 
subsequent to the mortgage there had 
been a partition and Ganga Bakhsh Singh’s 
wife had been allotted ^th share. The 
other parties to the suit were a daughter, 
two subsequent transferees and a Receiver 
of the property of Ganga Bakhsh Singh, 
who had been declared an insolvent by 
the District Court. The lower Court passed 
a decree for sale against -Jth share at 
present belonging to Ganga Bakhsh Singh 
subsequent to the partition. The suit was 
dismissed as against the sons, wife and 
daughter, and the plaintiff has appealed in 
consequence. 

The grounds of appeal were :— 

(1) that the property at tho time of the 
mortgage was the absolute property of 
Ganga Bakhsh Singh, in which his sons 
had no interest: 
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(2) that there was legal necessity for the 
debt; 

(3) that the defendants Dwarka Nath Singh 
and Ajodhya Nath Singh had consented to 
the transfer ; 

(4) that the defence of the sons was barred 
by the principles of s. 41 of the Transfer of 
Property Act; 

(5) that the share of the wife of 
Ganga Bakhsh Singh was in any case liable 
to be sold; 

(6) that even if the property in suit 
was not an estate under the Oudli Es- 


great detail in that judgment in support of 
the finding that Ganga Bakhsh Singh held 
the properly as manager of a Hindu joint 
family under the Mitakshara and that his 
sons had a share in the properly. The 
case is reported as Ram Ratan v. Ganga 
Bakhsh Singh (1). We need not repeat 
the arguments here. We have heard 
nothing from the learned Counsel of the 
plaintiff-appellant to induce us to dis¬ 
agree with the opinion of the Bench in the 
former suit. We did not call upon the res¬ 
pondents learned Counsel to answer this 


tates Act 1 of 1869 it was governed by 
the Punjab Code and not by the Law 
of the Mitakshara and that, therefore, 
Ganga Bakhsh Singh was absolute owner 
thereof; 

(7) that the interest in the lower Court’s 
decree was incorrectly calculated. 

On 17th March last the learned Counsel 


plea. 

As regards legal necessity the debt was 
contracted by the managing members of 
the joint family for the purpose of pro¬ 
secuting a litigation, and admittedly such 
a purpose is not one of legal neces¬ 
sity. In fact this point was not argued 
independently of consent by the sons to 


for the appellant put in a further ground the transfer. 

that she was entitled to at least a money- As to consent there is no evidence that 


decree against all the defendants. 

The period of payment under the mort¬ 
gage was one year, so the cause of action 
for a money-decree arose on 4th March 1916 
and the suit was instituted within a period 
of six years on 28th February 1922. 

Incur opinion none of the grounds origi¬ 
nally urged has force. The following is the 
pedigree of the defendants 

DARYAO SINGH 

I 

I 

( \ ] 

Anant Singh Balwant Singh Hardeo Bakhsh 

I Singh 

Shankar Singh. 1 

Bisheshar vSingh 
= Musammat Ram 
Kali. 


Jagannatli Singh. Ganga Haknsh Singh, 

defendant 
No. 1 

Defendants Nos. 2 to 5 
sons; 

Defendant No. 6, 
wife; 

Defendant No. 7, 
daughter. 

In another suit brought by another mort¬ 
gagee of Ganga Bakhsh Singh the same plea 
■was raised before a Bench of this 
Court that Ganga Bakhsh Singh was 
absolute owner of the property and, there¬ 
fore, competent to make the mortgage. One 
of U3 was a party to the judgment deliver¬ 
ed in that case. Reasons were given in 


the sons consented to this particular trans¬ 
action; nor is there any such allegations. It 
■was urged that Dwarka Nath Singh attested 
other deeds, of which the consideration 
was spent wholly or in part in prose¬ 
cuting this particular litigation. Ganga 
Bakhsh Singh sued for the possession of 
property which was transferred by Uusam- 
mat Ram Kali, widow of Bisheshar Bakhsh 
Singh, to the Kayasthya Pathshala. A 
mortgage (Ex. 28, page 73) in favour of 
a third person was attested by Dwarka 
Nath Singh. The money was borrowed 
at the time to conduct an appeal with res¬ 
pect to this particular litigation in this 
Court. Similarly anotlier mortgage-deed 
(Ex. 26, page 42) was attested by Dwarka 
Nath Singh. Dwarka Nath Singh’s consent 
to other transactions cannot make him 
liable to the transaction in suit to which 
he did not consent. As regai’ds Ajodhya 
Nath Singh there is evidence of a Pleader 
that he once saw him present in Court 
while the c^e of his father against 
the Kayasthya Pathshala was being 
tried. Such presence is not evidence of 
consent either to the document in suit 
or generally to the incurring of expenses 
in this particular litigation. One Chandu 
Lai, a former servant of Ganga Bakhsh 
Singh, was examined on behalf of the 
plaintiff. He deposed vaguely that Ganga 
Bakhsh Singh’s sons also asked him to 

(1) 71 Ind. Gas. 581; 10 0. L. J. 193; 9 0. & A, L. 
R. 2; 26 0. C. 245; (1923j A. I. R. (0.) 235. 
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arrange for this particular loan of the 
transaction in suit. Obviously Janki Nath 
Singh, a minor, at the time, could not 
have made any such request. As pointed 
out by the lower Court, a mere arrang- 
ment for the loan did not imply consent 
to a mortgage of joint family property. 
We are also not prepared to believe the 
statement of a former servant who could 
easily be bribed to depose against defend¬ 
ants who are no longer his masters. He 
is at present in service of a person who gave 
evidence against Ganga Bakhsh Singh in 
Ganga Bakhsh Singh’s suit against the 
Kayasthya Palhshala. A theory of con¬ 
sent was sough to be built up on the state¬ 
ment of one Kadhe Lai (P. W. No. 7), who 
is a clerk ofBabu Ishri Prasad, husband 
of the plaintiff. He took a letter of demand 
to Ganga Bakhsh Singh and states that 
the answer was written at the instance 
of Dwiirka Nath Singh and Tribhuwan 
Nath Singh. There is no substance in it. 
To begin with, the sons' conduct in 1918 
cannot amount to consent to a transaction 
which took place in 1915. Further, there is 
nothing in the letter itself (E.k. 2, page 88) 
to indicate that the sons dictated it or 
took any part in the writing thereof. It 
may also be mentioned that at the time of 
the mortgage all the sons of Ganga Bakhsh 
Singh except Dwarka Nath Singh were 
minors who would not be capable under 
the law to give consent (see statement 
of Ganga Bakhsh Singh, page 12). After 
all, assent is only evidence of justifiable 
family necessity and is of no avail except 
by way of estoppel when admittedly there 
was no family necessity. There was no act 
of Dwarka Nath Singh at the lime of the 
mortgage which would estop him from 
raising the present defence: [see Kandasami 
Asari y.[Somaskanta Ela Nidhi Ltd. (2).] We 
hold that none of the sons of Ganga Bakhsh 
Singh consented to the transfer. 

It was difficult to understand how the 
principles of s. 41 of the Transfer of Proper¬ 
ty Act applied. No indication was given 
to us as to how Ganga Bakhsh Singh and 
his sons would have behaved otherwise than 
they did as members of a joint Hindu family. 
The reference to a judgment of this Court 
in the Bhilwalcase \Zarif-un~nisa v. Shafiq- 
uz-Zaman (3)J was not to the point. No 

(2) 5 Ind. Gas. 922; 35 M. 177; 7 M. L. T. 165; 20 
M. L. J. 371; (1910) M. W. N. 580. 

(3) 75 Ind. Gas. 62G; 26 0.0,133; (1923) A. I. R. (0.) 
^95; 1 0. L, J, 535, 
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such circumstances as are referred to 
in tliat judgment on pages 188* and 189* 
exist here. 

As to liability of the wife’s share under 
the mortgage it is sufficient to state that 
the m.ortgage made by tlie manager of 
the joint family was void and could not 
be enforced against any portion of the pro¬ 
perty except the one which came to the 
possession of the mortgagor on ])artition. 
It was argued that the wife’s share would 
revert to Ganga Bakhsh Singh on her death. 
This contingency however has not arisen and 
need not be considered. 

The Punjab Code had no operation in 
Oudh subsequent to the Oudh Laws Act 
of 1876. Under s. 3 of Act XVHl of 1876 the 
Hindu Law was made applicable in cases 
where the parties were Hindus except in 
so far as such law had been by this or any 
other enactment altered or abolished or had 
been modified by custom. At the lime of 
the mortgage the property in suit was 
governed by the Mitakshara ijaw. 

Interest, Rs. 566 C-8, from the date of suit 
to 25lh April 1924 entered in the lower 
Court’s decree is incorrect. The amount 
shall be corrected in the decree prepared 
in this Court. Up to the date of the institu¬ 
tion of the suit the amount due comes to 
Rs. 19,183-1. 

Finally, there remains to consider the 
additional ground of appeal. It is the pious 
duty of the sons to pay their father's debt. 
There was no prayer for a money-decree 
against the defendants other than defend¬ 
ant No. 1, Ganga Bakhsh Singh, because 
the principle of law laid down by their 
Lordships of the Privy Council prevailed 
at the time that no such pious duty arose 
during the life-time of the father. This ob 
.servation of their Lordships was not followed 
in the case of Brij Narain liai v. Mang- 
lal Prasad Rai (4). It was represented by 
the respondents' learned Counsel that the 
judgment of their Lordships in Brij Narain s 
case (4) was delivered on I4th Novem¬ 
ber 1923 and this appeal was filed on 6th 
February 1924 and that, therefore, the 
prayer ought to'have been made a ground 
of appeal. Volume LI, Part I, of the Indian 
Appeals containing the judgment did not 

(4) 77 Ind. Ca3.689; 511. A. 129; 110. L. J. 107; 21 
A.L.J.934;46M.L. J.23:5 P. L. T. 1; 28 C. W. N. 
253: (1924) M. W- N. 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 
O. & A. L. R. 82; (1924) A. I. R. (P. C.) 50; 33 ^1. L. T. 
457- 46 A. 95; 26 Bom. L. R. 500; 1 0. W. N. 48; 41 C. 
L.J.232 (P.O.). 
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arrive here till the 31st of March 1923 and Fehruary 1922 to 26th April 1924 on a sum 
the part of the Allahabad Law Reports of oPRs 19,183-1. 

February containing tlie same judgment z. k. Decree modified. 

arrived here about the same time. It is 
true that a report of the judgment was 
,printed in unauthorised law reports but 

simultaneouslv there was a rumour that 

^ _ 

the report was incorrect. This rumour 
was subsequently confirmed with respect 
to another proposition of law enunciated 
in the judgment. In February 1924, there¬ 
fore, a legal practitioner was not-in a posi¬ 
tion to know definitely what observations 
their Lordships of the Privy Council had 
made in the case of Brij Xarain Jiai 
V. Mangla Prasad Rai (4). Taking all 
these circumstances into consideration 
we are of opinion that the plea has been 
raised by the appellant at the earlie.^t 
possible opportunity. She is entitled to a 
money-decree against all the defendants 
except Musarmvat Rani Bitiya and .l/<o9aai- 
mat Suphal Kumari who are under no 
pAous duty to pay the debt. The mort¬ 
gagees of the property, Manohar Lai and 
Madho Ram, will also be exempted from 
the money-decree. We shall, however, save 
the sons in costs and interest as the plea 
■ftras not available to the plaintiff until 
after the judgment of the lower ^'ourt was 
delivered. We shall fix the amount of the 
money-decree at Rs. 19,183-1 and grant 
interest at the simple rate of 6 per cent, 
per annum from the date of the institution 
of the suit. 

In the reauH we set aside the decree 
dismissing the suit as against the sons 
and pass a money-decree against Dwarka 
Nath Singh, Ajodhya Nath Singh, Tribhu- 
wan Nath Singh and Janki Nath Singh 
for Rs. 19,183 1 with simple interest at 6 
per cent, per annum from the 28th Feb¬ 
ruary 1932 to date of realization and direct 
parties to bear their own costs. This decree 
shall be executed only against the family 
property in the hands of these sons. 

The decree of the lower Court against 
Qangapakhsh Singh is maintained, but 
it shall be noted that in no case shall 
the plaintiff be entitled to recover more 
than the amount of the decree passed 
against Oanga Bakhsh Singh all together 
from him and his sons. The amount of 
the decree as against Ganga Bakhsh Singh 
for sale shall be maintained by substitut¬ 
ing in place Rs. 566-6-B the proper amount 
of interest at bond rate from the 28th 


ALLAHABAD HIGH COURT, 

First Appeal from Order No. 6 of 

1924. 

April 21, 1925. 

Present:—'Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

MAHIP NARAIN PANDEY— Defendant 

—Appellant 

X^C^SHS 

Babu MANNT^ SINGH— Plaintiff— 

Respondent. 

Cu il Procedure Code {Act V of s 11-Ties 
juriicala between co-defendants-Conditions necessary 

for uppheation of mle. 

Ill order that a docisiun nnight operate as res jwdicata 
belu-oen .eo-defendants tliere must have been h coiiHict 
of intere.sts between the co-defendants and it must 
nave been necessary for the decision of the suit for 
the Court to decide the question on which they are 
at issue. If the issue was one the decision of wliich 
waasuihcient for the decision of the suit, and the 
issue was raised and the suit was actually in fact 
decided upon it. then, if that issue was one which . 
uas raised not only between tlie plaintiff and the 

defendants but between the co-defendants as well the 

ru e of res judicata applies between the co-defendants. 

I laintiff purchased certain property from the defend- 

® aside 

the sale on Die ground that the sale was without coe- 

necessity for 

Lrit I N the defendant were made 

parties to the suit, and the suit was decreed ex parte 

on the Imding that there was no consideration^and 

tSlernip r “e^essily for the sale. Plaintifi 
^11 from the defend- 

Hdd for the sale-deed : 

there was no cinti previous suit that 

mere was no consideration for the sale ooerated as 
res judicata between the parties. operated as 

ASecond ' 

dated the 1st December 
Dr. S. N. for the Appellant. 

theSond^nt 

decision of this 

plaintiff-respondent, Maiinu Singh. 

1 Bahadur Singh 

fpnHp^ ^ certain property from the de- 

fendanhappellant, Mahip Narain Pande. 

llahip Naram B sons brought a suit to B«i. 
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aside the sale on two grounds. The first 
ground was that the sale was without con¬ 
sideration, and the second ground was that 
even if there was consideration there was 
no legal necessity. The suit was decided 
€x parte and the Court which tried it, on 
the evidence tendered by one of the plaint¬ 
iffs before it, found in favour of the plaint¬ 
iffs on both questions. It found that the 
sale was without consideration, and, there¬ 
fore, there was no legal necessity for it. 
The vendees then filed the present suit to 
recover from Mahip Narain Pande the 
alleged consideration of the sale-deed. The 
Trial Court held that it wdiS res judicata 
between the parties, and that no consider¬ 
ation had passed. The lower Appellate Court 
has taken a different view, and has remand¬ 
ed the case for decision on the merits. The 
defendant appeals. 

The principles which govern the ques¬ 
tion of res judicata between co-defendants 
have been laid down in a number of cases 
of which we may instance Mohammad 
Ahmad y. Zahur Ahmad (1). The rule is 
that there must have been a conflict of 
interest between the co defendants, and it 
must have been necessary for the decision 
of the suit for the Court to decide the ques¬ 
tion on which they are at issue. In this 
case there certainly was a conflict of inter- 
h est between the co-defendants in the former 


issue was raised and the suit was actu¬ 
ally in fact decided upon it, then, if that 
issue was one which was raised, not only 
between the plaintiff and the defendants, 
but between the co-defendants as well, the 
rule of 7XS judicata applies. The case of 
Kuujman y. Jayanuaih (2) is an illustration. 
There a suit was brought by the managing 
member of a joint Hindu family against 
a third party for an injunction. The plaint¬ 
iff's brother, a member of the joint family 
was joined as a pro forma defendant. His* 
interest was identical with that of the 
plaintiff. The suit having been dismissed, 
it was held that the matter was res judi¬ 
cata as between the plaintiff's brother and 
the defendant. 

For the reasons which we have given 
we consider that the view taken by the 
learned Subordinate Judge was right. We 
accordingly set aside the order of the Dis¬ 
trict Judge and restore the decreee of the 
Trial Court with costs iu all Courts in¬ 
cluding in this Court fees on the higher 
scale. 

Order set aside; 

z.K. Decree restored. 

(2) 55 Ind.Cas.846; 12 A.350; 2 U. P. L. K. (A.) M, 
18 A.L.J. 326. 



suit for the appellant Mahip Narain 
made common cause with his sons and 
pleaded that the sale-deed was without 
consideration. The issue was also one 
which, having been raised before it, the 
Court was bound to enter into and decide. 
If there was no consideration for the sale- 
deed, the suit of Mahip Narain's sons was 
bound to succeed. The learned Vakil for 
the respondent contends that for an issue 
to operate as res judicata between co-de¬ 
fendants it must have been the only ground 
on which the Court could have decided 
the case. In this case he urges that as 
the previous suit might have succeeded on 
either of two grounds, namely, because there 
was no consideration, or because there was 
no legal necessity, therefore, the decision 
on the former point, though logically it 
comes first in order could not operate as 
res judicata. We think that this is giving 
too narrow a scope to the rule. If the issue 
was one the decision of which was suffi¬ 
cient for the decision of the suit and the 

^ (1) 67 Ind. Cas. 523; i4 A. 334; 20 A. L. J. 193; 4 U. 
P. b. R. (A.) 55; (1922) A. I. E. (A.) 19. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 58 

OF 1924. 

January 28, 1925. 

Present: —Mr. Deniels, J. C. 

ANGNU— Purchaser—Appellant 

versus 

Nawab Mirza MOHAMMAD SAJJAD 
ALl KHAN— Decree-Holder, 

DATA RAM and others^Jddg.mbnt- 
Debtors—Respon dents. 

Civil Procedure Code (Act V of 1008), s. 1,7, 0. XXI, 
rr. 71. SIt~Oudh Civil Courts Act (XIII of 1870), 
s. 18—Execution of decree—Sale—Default by auction- 
purchaser—Re-sale—Order directing auction-purchaser 
to make good loss incurred on re-sale, whether decree — 
Appeal, whether lies—Fornm of appeal—Re-sale held 
after long interval—Auction-purchaser, liability of. 

Aa order under r. 71 of 0. XXI of the C. P. C., 
directing a defaulting auction-purchaser to make 
good the loss occurring on the re-sale of the pro¬ 
perty, is a decree witliin the meaning of s. 4? of 
the 0. P. C. and is appealable, [p. 132, col. 2.^ 

Mathura Prasad v. Bahadur Singh, 87 Ind. Cas. 284 
2 0. W. N. 141; 12 0. L. J. 80; (1925) L I. R. (0.) 360 
followed. ^ 
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Where such an order is made in the co>irse of 
execution of a decree passed in a suit of the valtic 
of more than Rs. 5,000 an appeal against llie order 
lies under s. lb of the Oudli Civil Courts .yi to the 
Judicial Commissioner and not to the Distrit l Judge, 
irrespective of the amount uhicli the uiietiun-pui- 
chaser is directed to pay. [ibid.] 

The re-sale resulting in loss for -which a defaulting 
auction-i)urcliaser is responsible must be a re-sale 
held in accordance with the law, that is to say, it 
must be a re-sale held forthwith in accordance with 
the provisions of r. 81 of 0. XXI of the C. P. C. It 
may be that if the delay which occurs is so slight 
that it cannot possibly prejudice the defaulter lie 
■would still be liable fm* the loss on the re-sale, hut 
ifthcr*-sule takes place after a consklerahle delay, 
the provisions of the rule are not complied wiili 
and the defaulting purchaser cannot be called upi>n 
to make good the deticienev resulting from llie rc-sale. 
[ibid] 

Sita Ram v. -Janki Ram, 05 Ind. Cas. SIJ; 11 A. 200; 
20 A. L. J. 105; (1022) A. I. R. (A.) 200, referred to. 

Appealagainstanorder of theSuboidinate 
Judge, Mohaiilalganj, Lucknow, dated the 
28th May 

Mr. if^am Bharosey Lai, for the Appellant. 
Mr. Zah^n' Ahmad, for Respondent No. 1. 

JUDGMENT —This is an appeal 
against an order passed, under 0. XXL r. 71 
of the C. P. C. directing a defaulting auc¬ 
tion-purchaser to make good the loss which 
occurred on re sale of the property. The 
question for decision is whether he is liable 
although the re-sale was not held forthwith 
as required by r. 84 of the same Order. 

The facts are these. The property was 
originally put up to sale on the 20ih April 
1923 and purchased by the appellant 
Angnu for a sum of Rs. 2,350. Th two pre¬ 
vious bids had been Rs. 2,200 and Rs. 2,300. 
The appellant failed to make the 25 per cent, 
deposit required under 0. XXI, r. 84. It was, 
therefore, the duty of the sale officer under 
that rule to re-sell the property forthwith. 
Instead of doing this the sale officer post¬ 
poned the matter till the 25th April. He 
then cancelled the sale and sent the papers 
back, to the Civil Court fthe sale was being 
held by the Collector). On 23rd May the 
matter was put up before the Civil Court 
and a fresh date for sale fixed. The sale 
took place on 20th June and the property 
was purchased by Raza Husain for Rs. 2,050. 
Curiously enough default was also made 
by the purchaser at this sale. He deposited 
the 25 percent.immediately but was one day 
late in depositing the balance of the purchase 
money, w'hich he deposited only on the 
sixteenth day after the sale. This sale was 
therefore, also set aside and a fresh sale held 
on 20th September 1923. At this sale the 
property was again purchased by Raza 


Husain for the same sum which he had 
previouly bid, namely, Rs. 2,050. 

Tlie respondent raises two preliminary 
objections to the hearing of the appeal. 
First he says that the order passed is not 
a decree and is not appealable. This 
matter is settled against him by the recent 
decision of a Bench of this Court in Mathura 
Prasad v. Bahadur Singh (1). It -was there 
held that an order under 0. XXI, r. 71, is a 
decree within the meaning of s. 47 of C. P. 
C. Ilis second objection is that even if an 
appeal lies it lies to the District Judge 
inasmuch as a proceeding under 0. XXI, 
r. 71, is a separate proceeding and the 
amount involved is only Rs. 300. The 
matter has to be decided wuth reference to 
the language of s. 18 of the Oudh Civil 
Courts Act, 1879, and in view of the language 
of that section it appears to me impossible 
to sustain the objection. The section lays 
down that the appeal shall lie to the District 
Judge in two cases, firstly where the decree 
is passed in any suit the value of which 
does not exceed Rs. 5,000 and secondly 
where the decree is i)a.ssed in any proceed¬ 
ings arising out of a suit the value 
of which dues not exceed Rs. 5,000. 
In any other case the appeal lies to the 
Judicial Commissioner. The proceeding 
which is here in question clearly arises 
out of a suit. The suit resulted in a 
decree. In execution of that decree sale 
proceedings were held and in the course 
of these sale proceedings the order now 
complained of was passed. The preliminary 
objections, therefore, fail. 

On the merits the order of the Court 
below is, in my opinion, wrong. The re-sale 
resulting in loss for whicli the defaulting 
purchaser is responsible must be a re-sale 
held in accordance with the law, that is to 
say, it must be re-sale held forthwith in 
accordance with r. 84. It may be that if 
the delay which occurred was so slight that 
it could not possibly prejudice the defaulter 
he would still be liable. A case of this 
kind occurred in Sifa Ram v. Janki Ram 
(2j. In that cass a sale held on the follow¬ 
ing morning was held to constitute a sub¬ 
stantial compliance with the rule. Here, 
however, there was a delay of nearly two 
months before the first re-sale and nearly 
five months before the second re-sale. Ifl 

(1) 87 Ind. Cas. 284 ; 2 0. W. N. 141; 12 0. L. J.80; 
{1925}A.I.R.(O.) 360. 

(2) 65 Cas. 813; 44 A. 266; 20 A. L. J. 105; (19*2) 
A. I. R. (A.) 200. 
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view of the fact that at the original sale 
there were two bids higher than the price 
at which the property was eventually sold 
it cannot be said that the appellant was not 
prejudiced. I, therefore, set aside the order 
of the Court below and dismiss the appli¬ 
cation for recovery of the balance of the 
purchase-money. As the appellant is lucky 
to escape liability altogether owing to the 
failure of the sale officer to comply with 
the rules I make no order as to costs. * 

Z. K. - Ordtr set aside. 


ALLAHABAD HIGH COURT. 

Second Civel Appeal No. 627 op 1924. 

February 2, 1925. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

JAGAT NARAIN DUBE— Plaintiff- 

Appellant 

vcvsus 

NAGESHAR PRASAD TIWARI - 
Defendant—Respondent. 

Custom—Pr€-e/«pfion—Wajib-ul-arz, entries in, con¬ 
struction of — Custom, proof of. 

The wajib-ul-arz of a village prepared in 1S20 
allowed a right of pre-empt ion in the first instance 
to the co-sharers of the village. The wojib-ul-arz 
prepared in 1882 gave a right of pre-emption to near 
co-sharers and in case of their refusal to the other 
co-sharers of the village. The ivajib-ul-arz prepared 
in 18 . 11 ) laid down that the right of pre-emption .shall 
belong in the first instance to a co-.sharer who was 
a near relation, after liim to a co-sharer who was a 
more distant relation, and after the latter to a co¬ 
sharer in the patti and in case of his refusal to 
the o-sharers of other pattis: 

W Held, (1) that the entries afforded evidence of the 
existence of a custom of pre-emi)tion in the villaffe- 
[p. 133, col. 2.1 

( 2 ) that a co-sharer in the patti in which the land 
sold was situate was entitled to preference over a 
vendee who though a blood relation to the vendor 
was a co-sharer in another paUi, [ibid.] 

Second appeal from a decree of the Ad¬ 
ditional Subordinate Judge, Basti. 

Mr. Kashi Narain Malaviya, for the An- 
pellant. 

Mr. N. Upadhiya, for the Respondents. 

JUDGMENT. —This appeal arises out 
of a suit for pre-emption brought in respect 
of certain property situated in the village 
Ajgara. The plaintiff is a co-sharer in the 
patti in which the share sold is situated. 
The defendant .vendee is a co-sharer in 
another patti, but claims to be related by 
blood to the vendor. The Court of first 
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instance found that no custom of pre-emp¬ 
tion was established and did not proceed 
to try the other issues raised in the case. 
The lower Appellate Court, however, con¬ 
tented itself by holding that even if there 
was a custom of pre-emption, the plaintiff 
was not entitled to preference because the 
defendant-vendee was related to the vendor 
and was consequently entitled to prefer¬ 
ence. 

The xvajib-ul-arz of the village Ajgara 
prepared in 1820, allows a right of pre¬ 
emption in the first instance to the co-sharers 
of the village. The xtajib-ul-arz prepared 
in 18(52 is more specific. It gives a right 
of pre-emption to near co-sharers (hissedar 
qaribi) and in case of their refusal to the 
co-sharers of the village. The ivajib-ul-arz 
prepared in 1890 describes more fully how 
the right of pre-emption between the near 
co-sharers (hissedar qaribi) was to be regu¬ 
lated. It lays down that the right of pre¬ 
emption shall belong in the first instance 
to a co-sharer who was a near relation 
sharih aziz qaribi after him to a co-sharer 
who was a more distant relation (sharik 
baeed), and after the latter to a co sharer in 
the patti, and in case of his refusal to the 
co-sharers of other pattis. In the connected 
First Appeal No. 2-1 of 1921, decided to-day 
we have held that tliese entries afford evi¬ 
dence of the e.xistence of a custom of pre- 
enption in that village, and the only ques- 
tiau left for consideration in this case, there¬ 
fore, is whether under that custom the 
plaintiff Jagat Narain Dube is entitled to 
preference as against the defendant-vendee 
Nageshar Prasad Ti'.vari. It appears from 
the record of First Appeal No. 328 of 1921, 
which has been decided to-day, that this 
wajib ul-arz has been subject of interpre¬ 
tation in previous suits, to one of which 
both Nageshar Prasad Tiwari and Jagat 
Narain Dube were parties. They were 
rival pre-emptors and the finding of the 
Court which decided that suit was that 
tlie only person who could claim, in the 
first instance, a right of pre-emption as 
against the others was a co-sharer of the 
patti related to the vendor, and that 
the right of the co-sharers of the other 
pattis related to the vendor would be 
postponed to a co sharer in the patti 
though not related. The result of that 
decision, which is final between the parties 
to the present appeal, is that the plaintiff 
Jagat Narain Dube, who is a go sharer in 
tb§ same patti, is entitled to preference 
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over the defendant vendee who, though a 
blood relation, is not entitled to preference 
over him because he is a co-sharer in an¬ 
other patti. The otlier points arising in the 
suit have not been dealt with by the Courts 
below. The appeal is, therefore, allowed 
and the case is remanded to the Court of 
first instance through the lower Appellate 
Court for disposal after the determination 
of the other points raised in the suit in 
the manner prescribed bylaw. Costs here 
and hitherto will abid the result. 

2- K' Apptal allowed, 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Rent Appeal No. 3 of 1924 
April 20, 1925. 

Present;—Mr. Ashworth, A. J. C. 
C4HANI AHMAD KHAN—Defb.vdant 

—Appsllant 
I’e rsus 

il/usawniaf AZIZ BEGAM— Plaintiff 
NABI AHMAD KHAN and OTBERS— 
Defendants- Respondents. 

Co-skarers~Profits, suit for-Expenses, allowance 
jor—Orore planted by lambardar—Co-^Aarcr whcOur 
can claim share of profits—Costs, basis of 

In a suit for profits the lamhardar claimed a certain 
Slim as e-^pensos incurred in collection of profits. 
He attempted to prove the expenditure of the 
particular sum claimed by him but failed and was 
awarded a sum equal to 5 per cent, on the collections 

IL. “I ,1“ appeal he claimed 

that he should be allowed expenses at least at the 
10 per cent, on the collections: 
i/eic/, that the lamhardar having failed to prove 
any actual expenditure and not having tendered 
evidence to justify any specific pcrcentag? could nj 
be heard to say m appeal that the sum allowed bv 
the lower Courts was insufficient, fp. 134 col 21 ^ 

In the absence of clear evidence of an agreement 
amongst the cosharers that the lamhordar wto has 
Planted some usar with groves should reimburee 
himself J.r any expense in planting the bv 
taking the whole profits arising therefrom, the“ 

(far cannot claim to appropriate the whole of the 

profits arising from the ,«ar and the other ctsharer^ 

are entitled to their shares in the profits, [ibid 1 
In a suit for profits a plaintiff i<» 

»3ts on what he is eventu^ly allowed and not merdv 

Appeal from a decree of the Fourth 

Additional Distnct Judge. Lucknow, dated 

the 3rd December 1923, modifying that of 

the Honorary Assistant Coltoor rlvf 

Claes, Kakori (Lucknow) dated iIia 
S eptember 1922, the 1 Sib 


V. A2iZ BEGAM. [88 I. C. 1526j 

Mr. Zahur Ahmad, for the Appellant. 

Mr. Pyare Lai Varma, for Respondent 
No. 1. 

JUDGMENT.—T h is second rent 

appeal arises out of a suit for profits 
between co-eharers. The first question is 
whether the lower Courts were wrong in 
refusing to allow the defendant-appellant, 
lamhardar, a sum of Rs. 216 claimed as 
expenses incurred in collection of profits. 
The appellant attempted to prove the ex¬ 
penditure of this sum but failed in the 
opinion of the lower Courts! He was 
awarded 6 per cent, hut maintains that he 
should have been awarded 10 per cent, 
which would amount about to the sum of 
Rs. 216 claimed. Reliance is placed on a 
ruling. Grish Chundar Lahvi v. ShoshiShik- 
haresu'ar Roy (1), where 10 per cent, was 
allowed for collection in the case of a 
trespasser sued for mesne profits. I hold 
that this ruling is no authority, as the 10 
per cent, in the case referred to was claimed 
"as a matter of ordinary practice, and 
supported by the evidence in the case." The 
defendant having failed to prove any actual 
expenditure and not having tendered evi¬ 
dence to justify any specific percentage 
cannot, in my opinion, he heard to say in 
appeal that the 5 percent, allowed by the 
lower Court was insufficient. 

^ The second point is whether the lower 
Courts were justified in allowing the plaint¬ 
iff-respondent a share in the profits of some 
nsar planted in the year 1327 Fasli with 
groves. It is maintained that as the lan^ 
bardar took the' trouble of planting this 
usar he should not be called upon 
to pay the CO- sharers any profits. In 
the absence of clear evidence of an agree¬ 
ment amongst the other co-sharers that the 
lamhardar shoud re-imburse himself for any 
expense in planting the usar by taking 
the whole profits I am of the opinion that 
^his plea is not maintainable. 

The third point is that the lower Courts 
should have credited the lamhardar with 
the expenditure of Rs. 500 on w^ells. The 
lower Courts were not satisfied with the 
evidence as to this expenditure. A thekedat 
deposed to having been paid this sum by 
t^he lamhardar for making the wells hut 
iiot awear to two receipts tender- 

t? ®aid he had lost his eyesight. 

It suffices to say that the lower Court® 

Ift M V ?■ ?« I- A- HO: 4 0. W. N. 631; 

u ’ V Bom. L. R. 709; 7 Sar P. 0. X 

14 lad. Dec. (n. b.) 622 (P. a) 


(881. 0,1915] 

have given reasons for dfetrusting the 
allegation of the appellant that he paid 
Rs. 500 in this way or paid any other sum for 
the wells. Indeed theamin appears to have 
stated the wells to have been in existence 
for 10 or 12 years, in which case it would be 
impossible that the money for their sinking 
was spent within the period of suit. In 
second appeal I am not disposed to hold 
that the lower Courts were wrong in their 
finding of fact that the expenditure of 
Rs. 500 on wells was not proved. 

The fourth point is the Pleader’s fee. 
The lower Appellate Court has allowed 
Rs. 100 on the claim of the plaintiff as 
decreed by the Court. It is urged by the 
appellant’s Counsel that this is higher than 
the scale allowed by the Board's Circular. 
The respondent’s Counsel admits that the 
sum of Rs. 100 should be reduced to Rs. 45 
on this ground. This would be at the rate 
of 5 per cent, on the sum decreed by the 
lower Court. The appellant’s j^Counsel, 
however, pressed that only Rs. 300 was 
originally claimed in the plaint and tliat 
the fee should be on this sum claimed and 
not on the sum awarded. I am not dispos¬ 
ed to accept this view. The plaintiff is 
entitled to get costs on what he was allowed 
and not merely on the nominal sum which 
he originally claimed. 

The result is that this appeal is dismiss¬ 
ed except that the costs awarded shall be 
reduced from Ks. 100 to Rs. 45. The costs 
of this appeal will be borne by the appel¬ 
lant. 

z. K, Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Civil Appeal No. 30 

n* 1QP4. 

November 6, 1924. 

Present;—Mr. Baker, J. C. 

GANGARAM— Judqment-Deetor 

—Appellant 
versus 

GANPAT RAO— Deorbe-Holder— 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 96, Q. 
XXIII, r. 3—Decree passed on award of Debt Con^ 
ciliation Board, nature of—Forfeiture clause — Court, 
vower of, to grant relief^Consent-decrec, whether can 
be varied. 


ibs 

A decree on an award by the Debt Con¬ 

ciliation Board is not a consent-decree but a decree 
based on an award, and an E.'cecuting Court c?innat 
go behind it in order to grant equitable relief to 
the judgmenl-tlebtor against a forfeiture clause in 
the decree, (j). 13G,cul.l.J 

.V«<7appa V. I'enA’af liao, 21 M. 265, referred to. 

Raja Komal Siixjh v. -fagannath, li) Ind. Cas. 810, 15 
N. L. R. 31), followed. 

Krishnabaiv. Ilari Goritid, B. 15; 8 Born. L. R. 
813; 1 .M. L. T. 370, and Balambhat v. S'itiai/ak, 10 Ind, 
C.is. 716; 35 B. 23D; 13 Bom. L. R. la 1. distinguished. 

Lachiram Dagduran Mtirwadi v. -Jana I’eirii Muhq, 
27 Ind. Cas. 830; 16 Bom. L. R. 668, followed. 

A consent-decree cannot be varied except by 
consent of the parties, [p. 136, col. 2.] 

Appeal against an order of the District 
Judge, Bhandara, dated the 9tli April 1924, 
in Civil Appeal No. 9 of 1924. 

FACTS. —The dispute in this case is 
as regards execution of a decree dated 
15th December 1903 in Suit No. 112 of 
1903 and which was passed upon an appli¬ 
cation under s. 525, C. P. C., to file an 
award of the Debt Conciliation Board 
based on a preliminary mortgage-decree 
dated 25th September 1919 in Suit No. 11 
of 1914 of the Court of Mr. Ranade, E.A.C., 
Bhandara. In accordance with the terms 
of the award tlie said decree of 1903 made 
the sum of Rs. 838 decreed against the 
judgment-debtor respondent payable in 17 
instalmenls until 1st of May 1919. It was 
further directed under the said decree that 

ill case of default in j)ayment of any instal¬ 
ment interest shall be paid on such de¬ 
faulted instalment on 6 per cent, per annum 
and in case of default in payment of any 
two instalments posseisioii of the mort¬ 
gaged pioperty specified in the decree 
shall be delivered by the judgment-debtor 
to the decree-holder. There was a further 
condition regarding suspension of payment 
of the whole or a part of any instalment 
upon similar suspension of rent and re¬ 
venue of the laud which was to pass by the 
decree in case of the above mentioned 
defaults. 

Upon the application of the decree-holder- 
appellant, the said decree was made final 
in 1920, as a decree for foreclosure of the 
mortgage and for possession of the mort¬ 
gaged property for the balance of Rs. 247-9 
left unpaid under the decree of 1903. Pos¬ 
session of the property was then deliver¬ 
ed through Court in execution of the said 
final djcree on 18lh September 1921. The 
judgment'debtor-respondent then filed a_ 
application on 7th October 1921 for get? 
ing the fiq^il decree set aside on the groun^^ 
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that he was not served with notice of the 
application for the final decree and came 
to know of it when possession was de¬ 
livered through Court. On appeal by the 
judgment-debtor respondent my learned 
predecessor-in-office held that the final 
decree was illegal and it was accordingly 
set aside and the case was remanded to 
the lower Court for being proceeded with 
upon the decree-holder’s application dated 
5th April 1919 so far as it asked for deli¬ 
very of possession of the property specified 
in the decree in default of paj^ment of two 
instalments on due dates leaving thereby 
the said balance of lls. 247-9 unpaid. The 
lower Court found that the condition in 
the award delivering possession in default 
of payment of two instalments was penal 
and it made no difference in the penal 
nature of that condition by its being em¬ 
bodied in the decree of 1903. The Court, 
therefore, considered that the defendant 
should be equitably relieved against this 
penal condition and accordingly refused to 
enforce that condition allowing only 1 
per cent, per mensem interest*on the unpaid 
balance from the date of default of two 
instalments as fair compensation to the 
decree-holder-appellant. After the case was 
remanded by this Court and on 5lh Feb¬ 
ruary 1923 the judgment-debtor respondent 
deposited the further sum of Rs. 25l-5 in 
Court for payment to the decree-holder 
and after giving credit for this sum the 
lower Court found a further sum of 
Rs. 1U-14-G and costs of the proceedings 
amounting to Rs. 54-5 as payable by the 
judgment-debtor respondent to the decree- 
holder appellant and ordered such pay¬ 
ment on 18th December 1923 {vide order 
dated 15th December 1923}. This order 
has now been appealed against. 

Mr. J. C. Ghosh, for the Appellant. 

Mr. P. S. Deva, for the Respondent. 

JUDGMENT, —The facts are set out 
in the judgment of the lower Appellate 
Court. The judgment-debtor appeals 
against the decree of the lower Appellate 
Court ordering the decree-holder to be put 
into possession of the property, and it is 
urged on his behalf that the Court had 
power to grant equitable relief against the 
forfeiture clause in the decree. The appel¬ 
lant relies on the cases quoted in the 
lower Appellate Court, viz. 

Krishanhai v. Han Govind (1), Nagappa 

(1) 31 B. 15; 8 Bom, h. R. 813; 1 M. L. T. 370. 


V. SIR! RAM. [881. 0.1925] 

V. Venkat Rao (2), Balambhat v. Vinayak 

(3) . 

The cases were distinguished by this 
Court in Raja Komalsingh v. Jagannath 

(4) , the case relied on by the lower Appel¬ 
late Court. 

The learned District Judge is correct in 
stating that the present decree which was 
passed on an award by the Debt Concilia¬ 
tion Board is not a consent-decree. It is 
a decree based upon an award and, there¬ 
fore, the cases quoted will not apply as ex¬ 
plained at page 41 of the ruling in 15 
Nagpur [Rajo. Komal Singh v. Jagannath 

(D-J 

Moreover, in a later case than the Bom¬ 
bay decisions above quoted the Bombay 
High Court has held in Lachiram Dctg^ 
duran Marwadi v. Jana Yesu Mang (5) 
that a consent-decree cannot be varied 
except by consent and that Krishnabai v. 
Hari Govind (1) and Balambhat v. Vinayak 
(3) are inapplicable where the relation of 
landlord and tenant is not created by the 
decree. Even if this were a consent-decree, 
it could not be varied. But as a decree 
based on an award the Executing Court 
cannot go behind it. 

I agree with the view of the District 
Judge that the case is governed by i?a;a 
Komalsingh V. Jagannath {i). 

The appeal fails and is dismissed with 
costs. 

R- D. Appeal dismissed. 

Z. K. 

(2' 24 M. 265. 

(3} 10 Ind. Cas. 746; 35 B. 239; 13 Bom. L. R. 154. 

(4) 49 Ind. Cas. 840, 15 N. R. 39. 

(5) 27 Ind. Cas. 833; 16 Bom. L. R. 668. 


ALLAHABAD HIGH COURT. 

Seco.nd Civil Appeal No. 1619 of 1923. 

February 27, 1925. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

8AGAR SINGH— Plaintiff— 

Appellant 

versus 

SIRI RAM AND ANOTHER—DEFENDANTS— 

Respondents. 

-Pre-cmplion—Wajib-ul-arz, entry in, con- 
«trucUon of-ParUtion of village into mahals, efect 

o/. whether liable to prtr 

A wajib-uUarz of a village conferred the right of 
pre-emption firat on own brothers, next on D68r 
Drotners and finally on co-sharera in the patti or tjw 
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village. At the time when the wajih’ul-arz was 
prepared the village was undivided but it was sub¬ 
sequently divided into several mahal$. Certain pro¬ 
perty in mahal S was sold to the defendant who 
was a co-sharer in mahal Q. Plaintiff who was a co¬ 
sharer in mahal S brought a suit to pre-empt the sale; 

Held, (1) that for the purposes of pre-emption the 
wajib^il-arz placed ico-sharers in the patli and co¬ 
sharers n the village upon the same footing, inas¬ 
much as such co-sharers were united by bonds of 
common interest and common liability; 

(2) that the provisions of the waijb-ul-arz must 
be interpreted in the light of the existing circum¬ 
stances and that the bonds of common interest and 
common liability having been severed by the parti¬ 
tion of the village into makals, the defendant who.se 
property was situated in mahal Q had no community 
of interest or liability with any of the co-sharers in 
mahal ; 

(3) that under the circumstances the defendant 
must for purposes of pre-emption be treated as 
a stranger to the co-sharers in mahal S in which 
the property sold was situated and that consequently 
the plaintiff's suit m\ist be decreed. 

The relinquishment of sir rights cannot form the 
subject of pre-emption. 

Second appeal from a decree of the 
Additional Judge, Meerut, dated the 19lh 
July 1923. 

Mr. P. L. Banerji, for the Appellant. 

Mr. S. N. Gupta, for the Respondent. 

JUDGMENT.— We have heard the 
learned Counsel in this case and we think the 
decree of the lower Appellate Court ought 
not to stand. Incur opinion on the terms 
of the waijb-ul~arz the plaintiff was entitl¬ 
ed to pre-emption. We cannot agree with 
the opinion of the two Courts below in this 
matter. 

The wajib-ularz \Y&s one which was pre¬ 
pared at the settlement of M. Nasir AU 
which took place about tlie year 1870. 

Under the term “Custom” as recorded in 
that document the first class of pre einptors 
consists of own brothers the second class of 
near brothers, and the third class consists 
of hissadaran patti aur gaon ke. 

The village in which the property in 
dispute is situated is Kharkhauda, and it 
would appear from the evidence that this 
village which was undivided at the time 
the wajib-ul-a7'z was prepared, has been 
devided into several mahals. One of these 
Tnahalsis mahal Sagar Singh which is named 
after the plaintiff, and it is admitted that 
the property sought to be pre-empted is 
included in this mahal in which Sagar 
Singh himself is a co-sharer. 

It is further clear that the purchaser is 
a co-sharer in another mahal of the same 
mauza which is named mahal Qaim. 

The plaintifi has no claim to be brought 
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within either the first or the second category 
of pre-emptors. The question is whether 
he can bring himself within the third 
category. We agree with the Courts below 
so far in holding that for purposes of pre¬ 
emption the co-sharers in the patti and 
the co-sharers in the village (gaon) were 
placed upon the same footing. But these 
words have to be interpreted in the light 
of existing circumstances. It seems clear 
enough that the third class of pre-emptors 
consisted of co-sharers who were united hy 
bonds of common interestand liability. In the 
new constitution of the village those bonds 
have been severed, and the purchaser here 
whose property is situated in mahal Qaim, 
has no community of interest or liability 
with any of the co-sharers in the other 
mahal, namely, mahal Sagar Singh. 

Applying the language of the xvajib-ul-arz 
to the altered constitution of the village 
arising out of partition it seems to us quite 
clear that the defendant must, for purposes 
of pre-emption, be treated as a stranger to 
the co-sharers in mahal Sagar Singh, in 
which the property sought to he pre-empted 
is situated. 

We agree, therefore, with the argeement 
put before us on behalf of the plaintiff- 
appellant that in tliese circumstances the 
plaintiff is entitled to pre-emption, and we 
find accordingly. 

The result is that we allow the plaintiff 
a decree for pre emption. 

As regards the sum which the plaintiff 
must pay we notice that according to 
the finding of the First Court the sale 
price of the property was Rs. 1,500 and 
it was stated that a further sum of Rs. 100 
was given by the purchaser to the vendor 
in consideration of the relinquishment of 
sh' rights. 

The relinquishment of sir rights cannot 
form the subject of pre-emption and in the 
circumsatnees we think' the proper order 
to pass is that the plaintiff shall pay into 
Court a sum of Rs 1,500 within two months 
from the date of this Court’s decree. If the 
sum is deposited in Court within the time 
limit then tlie plaintiff will get his costs 
in all three Courts including in this Court 
fees on the higher scale. On the other 
hand if he fails to deposit the sum of 
Rs. 1,500 within the time fixed, then his 
suit will stand dismissed in all three Courts 
with costs including fees in this Court on 
the higher scale. 

z. K. Order accordingly. 
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RANGOON HIGH COURT. 

Civil Mlscblla.n'eocs Petition Xo. Uii 

OF 1923. 

November 20, 1923. 

Presenl;—Mr. Justice Beaslev. 

IRRAWADDY FLOTILLA Co.'Ltd. 

—PETITIONEES 

VC 

The MERGLT TIX DREDGIXG Co. Ltd. 

AND OTHERS—RESPONDENTS. 

Companies Act (VII of ss. IiL\ ]7(}, 17',— 

\\ inding up, pelition credit>ji‘—Admntagc of 

creditors and share-h'dders- Adjournment. 

An application for compulsory winriinj; up of a 
Company by on« of the creditors of tljc Company was 
opposed by the Coini)any and l)y other creditors of the 
Company to whom larjre sums were d\ie from the Com¬ 
pany on the ground that the Company had entered 
into a contract fc>r the sale of its pi\)j)er(y to another 
Company and that if an older were made for the 
winding up of the (’ompany it would cause loss to the 
creditors and the share-holders. It was found that it 
would be more to the atlvantnge of the share-holders 
and of the creditors if an '■.j)poi tiiniiy wme given to 
the Company to complete the sale of tlieir jiroperties ! 

//efd, that under the ein-um.stanecs the petition for 
winding up ought to he adjourned and the Company 
should be given an opp.^rtunity to carrv out the agree¬ 
ment of Side. 

Mr. Glifton, for llie Petitioners. 

Messrs. Young and Robertson, for the Re¬ 
spondents. 


ORDER. This is a petition present! 
by the Irrawaddy Flotilla Company, Lim 
ed, praying that the respondent Compai 
may be wound up bv the Court TJ 
petitioners are creditors of the responde 
Company to the amount of Rs. 4,OJ1-7-1. Th 
debt arisesout of a decree obtained by t! 
petitioners against respondents in llie Chi 
Court of Lower Burma in July 1922, ai 
represents the sum claimed, tlie ta.xed’cos 
of the said suit and interest thereon. 

On the 10th July 1923, the petitione 
served on the respondents a notice requi 
mg them to pay the said sum of Rs. 4,094-7 
icspondents failed to comply \vi\ 
tills demand and, accordingly, this petitic 
has beea presented by the petitioners. 

Xhe respondents object to the petitic 
for winding up of tlie Company and ^ 
addition to themselves the Ellerman Ri, 
Mills Burma, Limited, who are a credit, 
of the respondent Company, appear to o 

'm Powerof-attorm 

dated iOth November 1923. In additir 

Mr. A. C. Martin and Mr. DePaulseu ah 

oppose and the two latter, together wii 

Ml. Joakim of the hrm of B dthaza & So 

have made affidavits. All three are 

creditors of the respondent Company. 


grounds of their opposition are that they 
themselves are large creditors and also 
that the Company has entered into an 
agreement to sell the whole of its property 
to C. H. Robertson of No. 435th street, 
Rangoon, as trustee on behalf of the Com¬ 
pany which is being formed and which is 
to be called, The Burma Alluvial Tin 
Limited. A copy of the agreement is at¬ 
tached to the affidavit of Mr. Martin and 
Mr. DePaulsen. They say that a winding 
up will cause a loss to the creditors and 
share-holders and say that an opportunity 
should be given to the Company to sell 
itself in accordance with the above-men¬ 
tioned agreement. According to the agree¬ 
ment Rs. 55,000 in cash is to be paid to 
the Company by their purchasers on or 
before the 1st of March 1924, and they will, 
therefore, have money in hand with which 
to satisfy the claim of the petitioners. I 
have got to consider whether there dre 
sufficient grounds advanced for not grant¬ 
ing to the petitioners what they are in the 
ordinary course entitled to and make an 
order for winding up by the Court, and in 
considering this matter I have to say whe¬ 
ther on the whole it will be more to the 
advantage of the creditors that there should 
be a winding up now or whether it would 
not be more to the advantage of the 
share holders and to the creditors for an 
opportunity to be given for this agreement 
to be carried out. There is no doubt 
whatever that the respondent Company is 
insolvent, a Company that cannot pay the 
small amount which is owing by them to 
the petitioners and has been owing by 
them for over a year, is obviously insolvent, 
but I do not think it would be right to 
order the Company to be wound up at the 
present moment. In my view, the petition 
ought to be adjourned until March next 
to see whether The Burma Allubial Tin 
Limited ^ is able to raise the necessary capi- 
^l and is able to pay to the respondent, 
Company the agreed sum, or any of ib 
by March the 1st. 1 accordingly order 

to stand over until March 
13th 1924, upon the respondent Company 
^?^®*’Inking not to part with any portion 
of the purchase money, save and except for 
the preliminary expenses. They will in 

^-M complete the sale. There 

Will be liberty to appB-^ in the meantime. 

Froceeiings staged^ 
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LAHORE HIGH COURT, 

Civil Revision PEXinoN No. 279 of 1924. 

April 22, 1925. 

Present: —Mr. Justice Martiiieau and 
Mr. Justice Zafar Ali. 

JOGI PERSHAD— Plaintiff- 

Petitioner 

AMIR BAKHSH— Defendant- 

Respondent. 

Civil Procedure Code {Act V of 190S), s. 2It — Pro¬ 
vincial Small Cause Courts Act {IX of 18S7), s. 35 — 
Transfer of Small Cause Court Judge—Successor not 
empowered to try suits of certain value—Suit trans¬ 
ferred to Court of Subordinate Judge — Procedure- 
Subordinate Judge^ whether empowered to try suit as 
Small Cause Court. 

A suit instituted in a Small Cause Court was dis¬ 
missed after trial but the dismissal was set aside 
in revision and the suit was remanded to the Small 
Cause Court for fresh trial. In the meantime the 
Judge of the Small Cause Court who had tried the 
suit originally had been transferred and his successor 
was not empowered to try suits of the value of this 
particular suit. The District Judge thei^eupon 
transferred this suit to the Court of a Subordinate 
Judge who tried it as a Small Cause Court and 
eventually dismissed it On revision: 

Held, that after remand from the High Court tlie 
suit was a suit in a Small Cause Court and had been 
withdraum from that Court by the Di.strict Judge 
under s. 24 (1) (6) of the C. P. C., and, consequently, 
the Court to which it was transferred was by virtue 
of cl. (4) of 8. 24 invested with Small Cause Court 
powers with regard to that suit. [p. 140, col. 1.] 

Under the Provincial Small Cause Courts Act a 
Small Cause Court is established first and the Judge 
of that Court is appointed afterwards. The Court, 
therefore, does not cease to exist if, at any time, there 
is no Judge to preside over it, and .suits can be 
instituted in the Court even if there be no Judge 
appointed for the time being and suits so instituted 
would remain in the Small Cause Court imtil they are 
withdraivn from it. [p. 139, col. 2; p. 140, col. 1.] 

Petition, under s. 25 of Act IX of 1887, 
for revision of the decree of the Subordi¬ 
nate Judge Fourth Class, with powers of 
Judge, Small Cause Court, Multan, dated 
the loth February 1924. 

Mr. Shamair Chand, for the Petitioner. 
Babu S. K. Mukerji, for the Respond¬ 
ent. 

JUDGMENT. 

Zafar Ali, J,— The suit out of which 
this application for revision has arisen 
was originally instituted in the Small 
Causes Court, Multan Cantonment and was 
dismissed after trial by Major Reynolds, 
the Judge of the Court. The plaintiff then 
applied to the High Court for revision of 
Major -Reynolds’ order with the result 
that the order was set aside and the suit 
was rdmanded to be re-entered at its oii- 
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ginal number in the register of suits of 
that Court and to be tried and decided 
afresh. Major Reynolds had in the mean¬ 
time been succeeded by an officer who 
was invested with powers to try small 
cause suits not exceeding Rs. 250 in value, 
and as the suit in question was of the 
value of Rs. 364-13-6 he was not competent 
to try it. The District Judge, therefore, 
transferred this suit to the Court of Lala 
Manohar Lai, Subordinate Judge, Multan 
and when that Subordinate Judge was 
transferred, the case went to Slieikh Laiq 
Ali, Subordinate Judge. Before the latter 
Counsel for both parties agreed that he 
possessed the jurisdiction of a Small Cause 
Court Judge with regard to the suit by 
virtue of cl. (4) of a. 24, C. P. C , as it had 
been transferred to his Court from a Small 
Cause Court. Sheikh Laiq Ali accordingly 
tried the suit as Judge Small Cause Court, 
and eventually dismissed it. 

The plaintiff again appears in this Court 
with an application in revision, contending 
that Sheikh Laiq Ali had not the jurisdic¬ 
tion of a Court of Small Causes in respect 
of the suit. The application was admitted 
to a hearing by a Judge in Chambers, 
who finally referred it to a Division Bench 
in view of the importance of the question 
of jurisdiction raised therein. 

The learned Counsel for the petitioner 
argues that the transfer of the case from 
the Small Cause Court, Multan, did not 
fall wilhin the purview of s. 24, C. P. C., 
because that Court had ceased to have 
jurisdiction with respect to the suit before 
it was received back by it from the High 
Court on remand, that, therefore, the suit 
was not pending in that Court when it 
was transferred to another Court, and 
that in accordance with tlie provisions of 
s. 35 of the Provincial Small Cause Courts 
Act, which governed the case, the Court 
to which the suit was sent should have 
tried it as a regular suit. This argument 
will not bear the test of scrutiny. 

A reference to ss. 5 and 6 of the Pro¬ 
vincial Small Cause Courts Act would 
show that a Small Cause Court is establish¬ 
ed first and the Judge of that Court is 
appointed afterwards. It follows, therefore 
that the Court does not cease to exist if at 
any _ time there should be no Judge to 
preside over it, that suits can be instituted 
in the Court even if there should be no 
Judge appointed for the time being and 
that the suits so iustituted would remain 
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in the Court until thej’ are withdrawal 
therefrom. It is under s. 24 (i) (5), C. P. 
C., that a District Court can “withdraw 
any suit, appeal or other proceeding in 
any Court subordinate to it" and “transfer 
the same for trial or disposal to any 
Court subordinate to it and competent to 
try or dispose of the same," and it was 
obviously under s. 24 (i-; [h) that the Dis¬ 
trict Judge w'ithdrew’ the suit in question 
from the Small Cause Court and trans¬ 
ferred it to the Court of the Subordinate 
Judge. The suit was at that time nowhere 
else than in the Small Cause Court, and 
it did not cease to be there because it was 
not triable by the Judge of that Court who 
succeded Major Reynolds. As the suit 
w'as withdrawm from a Small Cause Court 
the Court to which it was transferred was 
by virtue of cl. (4) of s. 24 invested wdth 
Small Cause Court powers with regard to 
that suit. The argument that the suit 
w'as not pending in the Small Cause Court 
and could not be transferred therefrom is 
untenable, because in the first place tlie 
w’ord “pending" is not used at all in 
B. 24 (i) (6) and secondly all that the section 
enacts is that the District Judge may 
withdraw any suit in any Court Subordi¬ 
nate to him. If the suit could be wdth- 
drawn, it could also be transferred. 

But it is contended that cl. (4) of s. 24 
was rendered inoperative by s. 3.^ of the 
Provincial Small Cause Courts Act because 
the Small Cause Court had ceased to 
have jurisdiction with respect to the suit. 
The circumstance that the new Judge 
of the Small Cause Court could not try the 
suit has no hearing on the application of 
cl. (I) of s. 24. The suit might have been 
withdrawn and transferred even before 
the appointment of a successor to Major 
Reynolds and if it had been transferred 
before that, it could not have been objected 
that the transfer .Avas not valid or that 
cl. (4) of s. 24 was inapplicable. 

No reported case on all fours with the 
present has been cited before us, but 
Sukha V. Raghunath Das (1) and Chatiiri 
Singh v. Ramia (2), may be referred to. lu 
the former, a suit of a Small Cause Court 
nature was instituted in the Court of a Sub¬ 
ordinate Judge who was invested with the 
jurisdiction of a Court of Small Causes, 
it was subsequently transferred by the 
District Judge to a Court of a Munsif not 

m 37 Ind. Oas. 809; 39 A. 214; 15 A. I.. J 69 
■ ® 46 Ind. Cas. 893; 40 A. 325; 16 A. L' J. 548. 
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possessing the powers of a Small Cause 
Court. It was held that by reason of the 
provisions of s. 24 (4) the Munsif had the 
jurisdiction of a Court of Small Causes 
for the purposes of that suit. In Chaturi 
Singh v. Ramia (2) Small Cause Court 
suit valued at Rs 273 was pending in the 
Court of a Subordinate Judge who had 
Small Cause Court Jurisdiction up to 
Rs. 500 The Subordinate Judge went on 
leave and was succeeded by an officer whose 
Small Cause Court Jurisdiction was limited 
to Rs. 250, Subsequently by order of the 
District Judge all Small Cause Court suits 
exceeding Rs. 250 in value were transferred 
to the Court of a Munsif. It was held that 
in reference to s. 24, C. P. C., the suit so 
transferred must he deemed to have been 
tried by the Munsif as a Court of Small 
Causes. 

With regard to the construction of s. 35 
of the Provincial Small Cause Courts Act, 
the rulings are conllicting. The most im¬ 
portant ruling on the point is reported as 
Mangalsen v.RupChand (3\ The learned 
Judges Sir John Edge, Chief Justice, and 
Mr. Justice Knox after reproducing clause 
(l)ofs. 35 in their judgment observed as 
below:— 

“The suit in the section referred to is a 
Small Cause Court suit, and the proceeding 
in the section is a proceeding in the Small 
Cause Court suit. The result is, according 
to our construction of the section, that 
when, by reason of a Small Cause Court 
ceasing to exist a suit is transferred to 
another Court, the prpceedings still continue 
to be Small Cause Court proceedings, and 
for this purpose the Court to which the 
transfer is made must be treated as if it 
was a Court of Small Causes having juris¬ 
diction to hear the suit transferred to it. 
In other words, whatever the intention of 
the Legislature was we read s. 35 of Act IX 
of 1887, in the same sense that we read the 
concluding paragraph s. 25 of the C. P. C.” 

The above view was dissented from in 
Prasad v. Mahadeo Pande (4), 
Zamirul Hasan Khan v. Imdad Ali Khan 
(5), and Dalai Chandra Deh v, Ram Narain 
Deb (6), but was approved of in Sankara- 


ii\ 13 A. L. J. 639. 

(6) 31 C. 1057. 
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ramaAiyary. Padmanahba Aiyar (7), and 
the view taken by the Calcutta High Court 
of clause (4) of s. 24 was adversely criticised 
in Sukha v. Raghxinath Das (1). 

As already stated the question of the 
applicability of s. 35 does not arise in this 
case because the withdrawal of the case 
from the Small Cause Court and its transfer 
to another Court was properly made under 
3. 24, C. P. C. 1 would, therefore, dismiss 
the application with costs. 

Maptineau, J. —I agree with my 
learned brother that the District Judge 
withdrew the suit from the Court of Small 
Causes under the proviajons of s. 24 (t) (6) 
of the C. P. G. Although Major Reynolds’ 
successor was not competent to try the 
suit the Court did not cease to be a Court 
of Small Causes, and s. 24 (4) consequently 
applies. I concur in dismissing the applica¬ 
tion with costs. 

z. K. Application dismissed. 

(7) 17 Ind. Ca8. 425; 38 M. 25; 23 M. L. J. 373; iPU2) 
M. W. N. 1088. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 75 

OF 1924. 

February 13, 1925. 

Present: —Mr. Daniels, J. C. 

SWAMI DAYAL and others— 
Opposite Party—Appellants 

versus 

MAQSOOD HUSEN and another— 
Objectors—Respondents. 

Oudh Civil Digest, para. t7i Cv)—Fee, whether 
covers execution proceedings. 

The intention of the rule contained in para. 272 (v) 
of the Oudh Civil Digest is that the fee lixed for 
the case should cover execution proceedings also, 
whether an objection is filed by the judgment-debtor 
or not. 

Second appeal against an order of the 
Third Additional District Judge, Lucknow 
at Hardoi, dated the 16th September 1924, 
upholding that of the Additional Subordi¬ 
nate Judge, Hardoi, dated the 8th March 
1924. 

Mr. Raj Narayan Shukla, for the Appel¬ 
lants. 

Mr. H. N. Das, for the Respondent. 

JUDGMENT. —It appears to me that 
the interpretation put by the learned Addi- 

ti^al Jtidgf, on para, 272 (v) of the Oudh 
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Civil Digest is correct and that the inten¬ 
tion of the rule is that the fee fixed for the 
case should cover execution proceedings 
also whether an objection is tiled by tlie 
judgment-debtor or not. This is the only 
question raised in the appeal and holding 
this view I dismiss the appeal with costs, 
z. K. Appeal dismissed. 


PATNA HIGH COURT. 

Appeai. from Original Decree No 206 of 

1920. 

January 27, 1925. 

Present:~Siv Dawson Miller, Kt., Chief 

Justice. Mr. Justice Das and Mr. Justice 

Foster. 

Bahu IllTENDRA SINGH and others— 
Plaintiffs—Appellants 
versus 

Maharajahdihraj Sir RAMESHWAR 
SINGH BAHADUR and others— 

Defendants—Respondents. 

Construction of document - Gi ft—Hcba-hil-ewa?.— 
Principles applicable—Intention ' of parties—Hindii 
Laif—.Mithila tSchool -Gift by husband to wife—Estate 
conferred-Execulion of decree - Mortgage-decree— 
Executing Court, whether cqn question jurisdiction of 
Court to direct sale of property—Representatives of 
judgment-debtor, whether can object to sale—Remedy. 

Tliere is nothing in the Hindu Law which proliibits 
a woman, whether wife or widow, from acquiring an 
absolute estate in property including the power of 
alienation. If words of grunt are used importing the 
transfer of full proprietary rights, then effect must be 
given to them irrespective of the sex of the grantee. 
It may appear, however, from tlie context or from the 
surrounding circumstances that a limited power of 
disposal was intended to be conferred even where an 
estate of inheritance is granted. Where ambiguity 
exists in tlic document itself or where tlie words are 
not of sufficient amplitude to confer full powers of 
alienation it is legitimate to assume that the grantor 
had in mind the ordinary disability which the Hindu 
Law attaches to a woman’s rights over properly and 
this may be considered in determining the intention 
even where an estate of inheritance is granted. But 
where words are used which in their context express 
an intention of transferring full rights of ownership, 
the other principles of interpretation are of minor 
importance and should not be allowed to restrict the 
natural meaning of the words, [p. 144, col. 2; p. 145 
col. ] .] ’ 

A deed described as a deed of keha-hil-ewaz recited 
that the donor was the proprietor of the gifted pro¬ 
perty, that a decree Jiad been obtained against him by 
his creditor for a certain sum of money and was in 
course of execution, that the gifted property and 
another property belonging to the donor had been 
advertised for sale on the following day, that the 
donor had tried and had failed to raise the necessary 
wnouat to satisfy the decree and that as the sal^ 
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would entail the loss of both the properties, the donor 
had taken the necessary amount from his wife and liad 
made heba-bil-cwa:: to her of the property mentioned 
in the deed “with trees frui;-‘)earing and noa-fruit- 
bearing anda/iarand poA-/iur and reservoir and tank 
and Arac/ia and pucca wells anditairand salt Mir and 
houses occupied by tenants and all my :amin<lari 
rights which up to now have been in my possession 
without the co-partnership of any one”. The fleefl 
then recited that the donor had paid nil the sum due 
under the decree and got the property released from 
sale and had put his wife in possession and directed 
that by beconung possessed of the property she should 
spend the produce "willi sons generation after genera¬ 
tion" and that the donor, his heirs and rej>resentalives 
would have no concern in demanding the subject of 
the gift or the consideration money from the donee ot¬ 
her heirs and representatives. The donor was govern¬ 
ed by the Mithila School of Hindu Law : 

Held, that the deed transferred to the donee full 
rights of ownership in the property gifted including 
the right of alienation, [j). UG, col. l.| 

An Executing Court is buund to execute the decree 
and cannot, apart from fraud, consider whether a 
decree ordering sale of certain property was one which 
the Trial Court ought riglitly h) have passed, [p. 148, 
col. 1.] 

The representatives of a deceased mortgagor judg¬ 
ment-debtor cannot, in execution of a mortgage 
decree, agitate the question that the mortgagor had no 
power to execute the mortgage and that consequently 
the mortgaged properly could nut be sold in execution 
of the decree. Any such contention must l)e raised in 
a separate suit brought for the purpose of challenging 
the mortgage, the mortgage-decree and the sale hehl 
thereunder, [p. 148, col. 1 .] 

Case-law discussed. 

Appeal from a decision of the District 
Judge, Darbhanga, dated the 23rd June 
1920. 

Sir B. C. Messrs. K. B. Dull, A. 

SeUyL. K. Jha, S. ill. Mullick and Kali 
Prasad Sukul, for the Appellants. 

Messrs. Syed Hasan Imam, S. Jajfar 
Imam,^ S. Sultan Ahmad, S. M. Gupta, 
Murari Prasad, SambhiL Saran, Anirudhji 
Burman and Laksman Prasad, for the Re¬ 
spondents. 

JUDGMENT.— 'This appeal has been 
referred to me under s. 98, of the C. P. 0. 
for determination upon the two points of 
law upon which the learned Judges be¬ 
fore whom the appeal came originally have 
differed in opinion.* 

The points as'formulated in the judg¬ 
ment of Mr. Justice Das arefirst whether 
the^ present suit is maintainable by the 
plaintiffs, and whether it is barred by 
limitation, and secondly, whether on the 
interpretation of the heba-bil-ewaz, the 
fullest rights of ownership including the 
power to alienate the property were con¬ 
veyed by Babu Durga Dutt Singh to his 
wife. 

^ The facta are fully reco rded in the judg- 

97 lad, C^i. 840 --- —— 


meiit of Mr. Justice Das and it is unneces¬ 
sary to repeat them. 

The argument before me 'was mainly 
directed towards the second point, and it 
will be convenient to deal with it first. It 
was conceded at the outset by Sir Benode 
Mitter who appeared on behalf of the 
appellants that if the heba-bil-ewaz passed 
all rights of ownership to the grantee, 
the suit is not maintainable. Again it 
is not disputed that the instrument of 
187G conveyes an estate of inheritance 
which would, after the death of the grantee, 
devolve upon her own heirs and not upon 
those of her husband as in the case of 
property inherited by a Hindu widow from 
her husband. It is further conceded that 
if the grantee had been made a male or 
even a female under any personal dis¬ 
ability there is nothing in the Hindu Law 
which would exclude the right of alienation 
incident to a grant of an estate of inherit¬ 
ance. 


It is contended, however, that in deter¬ 
mining the intentions of the grantor it 
must be taken that Durga Dutt Singh 
was well aware that a Hindu wife govern¬ 
ed by the Mithila. Law could not alienate 
immoveable property, the gift of her hus¬ 
band, and that presumbly his intention 
would he to transfer only such powers as 
the ordinary law recognized, and even if 
he erroneously supposed that the grantee 
might alienate the property with his con¬ 
sent, this can make no difference in the 
present case if in fact, as now found, his 
consent did not validate the transaction. 

The proposition contended for is stated 
in the judgment of the Judicial Committee 
in Moulvie Mohamed Shumsool Hooda v 
Shewukram (1) in these words; “In con. 
struing the Will of a Hindu, it is not 
improper to take into consideration what 
are known to be the ordinary notions and 
wishes of Hindus with respect to the de¬ 
volution of property of Hindus. It may be 
assumed that a Hindu generally desires 
that an estate, especially an ancestral estate, 
shall be retained in his family; and it 
may be assumed that a Hindu knows that, 
as a general rule, at all events, women do 
not take absolute estates of inheritance 
which they are enabled to alienate." Bear- 

in mind and having regard to 
all the expressions in the Will which must 
be taken together, their Lordships held iu 


r 226; 21. A. 7; 3 Sat. P, 

0. J. 40o; 3 Suth. P. 0, J. 43 (P, 0.), 
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that case that the testator’s intention was 
to grant to his deceased son's wife a life 
interest only with remainder to her two 
daughters who were also mentioned in the 
Will as heirs and maliks. This principle 
was again recognized by the Judicial Com¬ 
mittee in Radha Prasad Mnllick v. Ranee 
Mani Dassee (2). There is no doubt that 
the principle is one which must be given 
due weight. In both the cases cited, there 
were, however, indications in the Will it¬ 
self that an interest for life only was in¬ 
tended to be given to the daughters with 
remainder over to other persons named. 80 
clearly was this intention expressed in 
the later case that notwithstanding the pro¬ 
visions of s. 82 of the Indian Succession 
Act of 1SC5 which was applicable under s 
2 of the Hindu Wills Act of 1870 to the 
casein question, their Lordships were satis¬ 
fied that only a restricted interest was intend¬ 
ed to pass. 

A somewhat similar principle is sometime 
expressed by saying that the law of the 
place where the contract is made is prima 
"facie that which the parties intended or 
ought to be presumed to have adopted as 
the footing upon which they dealt and 
that such law ought, therefore, to prevail 
in the absence of circumstances indicating 
a different intention; see Lloyd v. Guihert 
(3). 

But after all the intention is primarily 
to be gathered from the words of the in¬ 
strument itself and the application of this 
and similar doctrines although they must 
be given due weight must not be allowed 
to overrule the clear indications of inten¬ 
tion to be gathered from the words of the 
document. Perhaps it may not be out of 
place to repeat here what was said by 
Lord Justice Turner in delivering the 
judgment of the Judicial Committee in 
Sreemutty Soorjeemoney Dassee v. Deno- 
bundoo MullicJc (4). The case was one of 
the construction of Will, “in determin¬ 
ing that construction” said the learned 
Lord Justice “what we must look to, is 
the intention of the testator. The blind u 
Law, no less than the English Law, points 
to the intention as the element by which 
we are to be guided in determining the 

¥ ?• 60-t: 12 C. W. N. 729; 18 

no??!’ ^ ® 48 (P. C.). 

T ^ P- 6 B. & S. 100; 35 L. 

J- Q- B.74; 13 L. T. 602. 

P- 550; 1 lud. Jur. (x. a.) 37; 4 

/• «®P- 228; 1 sutii. p: 0 . J, 
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ehect of a te.slamentaiy disposition; nor so 

far a.s we are aware, is there any dilfer- 
cnce between the one law and the otlier 
as to the materials from whioli tlie inten- 
tion IS to be collected. Primarily the Avords 
of the \\ ill are to ])p considered. They con¬ 
vey the expre.ssion of (he testator’s wishes- 
but the meaning to be attached to them may 
be affected by siuTounding circumstances 
and wliere this is the case those circum¬ 
stances no donbtmust be regarded. Amongst 
the circumstances thus to be regarded is 
thelaw of thecountry underwliichthe Willis 
made and itsdispositionsaretobe carried out 
If that law has attaclied to particular words 
a particular meaning, or to a particular dis¬ 
position a luarticular effect, it must be as¬ 
sumed that the testator, in the dispositions 

winch he has made, had regard to that 
meaning or to lhateffect. unless the langu¬ 
age of the Will or the surroundin" cir- 
cunistanee.s dis)){ace (hat assumption 

In aiiplyingthese principles to testament¬ 
ary and Ollier forms of gift, the Courts of 
India ai)|)ear lo have inclined from time to 

time towards two extremes, one view being 
that agift of an estate of inheritance to a 
Hindu wife did not pass the right of alien¬ 
ation except when conferred by express 
words tlia other that such a gift always 
gave the right of alienation except when 
expressly excluded. 

I think it may be gathered from the 

decisionsoftlie Judicial Committee that 

iieithei of these views quite correctly ex 
presses the proper rule of construction in 
such cases. In burajmani v. liabi Nath I'll 
the High Court at Allahabad followini 
earlier decisions of the same Court had held 
that under the Hindu Law a testameiitarj 
pft of immoveable property by a husband 
to his wife although made in terms creat- 
mg an heritable estate did not confer unon 
her any power of alienation unless such 
power was given by express words in thn 
instrument. The High Court considered that 
in the absence of such express power it 
must be presumed that as regards her 
power of alienation the testator intended 
that she should be under the same restnV 
tions as the Hindu Law impost uX : 
widow in the case of property inherited 
from her husband. On appeal to His Majesty 
in Council, their Lordships overruled tn 
decision and held that wl^^re fuU pmt‘f/. 

tary rights are clearly granted over t^he pro^ 

(5J 25A. 361; A. W. N. (1903;66. 
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perty this conferred the power of aliena¬ 
tion unless there was something in the 
context or the surrounding circumstances 
showing a different intention, and the fact 
that the donee was a woman was not in that 
case sufficient in itself to impute a differ¬ 
ent intention : see Siirajmani v. Rabi Nath 
Ojha (6). It is important to remember that 
that case, although it applied to a Will 
made after the year 1870, did not come within 
the operation of s. 2 of the Hindu ills 
Act of that year and s. 82 of tlie Indian 
Succession Act had, therefore, no applica¬ 
tion. In that case also the decision of 
Mitter, J., in KoUany Koer v. Luchmee Per- 
shad (7) was cited with approval. 

The High Court at Madras on the other 
hand appears in more recent decisions to 
have inclined towards the opposite extreme. 
In Ramachandra Rao v. Ramachandra Rao 
(8), a case of a testamentaiy gift to a Hindu 
wife, it was held by Seshagiri Ayyar, J„ 
that the earlier decisions of the same High 
Court in Bhujavja Ram v. Ramayamma (9) 
and iVunnu Ueah v. Krishnasami (10), must 
be deemed to have been overruled by the 
decision of the Judicial Committee in 
Surajmani's ca.se (6), and that unless there 
is an express or implied qualification to the 
contrary the donor must be deemed to have 
conveyed all that he was possessed of in 
the property granted, including the power 
of alienation. The words of the grant in 
that ease were:—“Out of the remaining 
property my adopted son shall be entitled 
to enjoy one half of the property. Out of 
the remaining half my two wives shall 
take half-and-half’. I do not wish to be 
understood either as questioning the pro¬ 
priety of that decision or expressing con¬ 
currence with it, 1 merely wish to point out 
that on appeal to the Judicial Committee 
where the decision was overruled upon 
another point, their Lordships, although it 
was not necessary for them to determine 
the effect of the deed of gift, at the same 
time thought it expedient to issue a note of 
warning as .‘^ome misapprehension appeared 
to them to exist in the High Courts in India 
BB to the effect of certain decisions of the 
Board and notably that of Surajmani v. 
Rahi Nath Ojha (6). Lord Buckmaster in 

(6) 35 I. A. 17; 30 A. 84; 5 A. L. J. 67; 12 C. W. N. 
231; 18 M. L. J. 7; 10 Bom. L. K. 59; 7 C. L. J. 131; 3 
M. L. T. 144 (P. C.). 

(7) 24 W. R. 395. 

(8) 52 Ind, Cas. 94; 42 M. 283; 36 M. L. J. 306. 

(8) 7 M. 387; 8 Ind. Jur. 238; 2 Ind. Dec. (n. a.) 853, 

^10) 14 M. 274; 5 lad. Dec. (n, s.) 192. 


delivering the judgment of the Judicial 
Committee says: “In the case referred 
to, [Surajmani's case (6),] when origin¬ 
ally heard before the High Court, it 
had been stated that under the Hindu 
Law in the case of a gift of immoveable 
property to a Hindu Avidow, she had no 
power to alienate unless such power Avas 
expressly conferred. The decision of this 
Board did no more than establish that 
that proposition AA'as not accurate, and that 
it Avas possible by the use of Avords of 
sufficient amplitude to convey in the terms 
of the gift itself the fullest rights of owner¬ 
ship, including, of course, the power to 
alienate, AA'hich the High Court had thought 
required to be added by express declara¬ 
tion. In that case it is true some comparison 
is drawn between the gift to a Avidow 
and the gift to a person not under 
disability, but that AA'as not the foundation 
ofthedecision.Avhich depended entirely upon 
the Avide meaning to attributed the Avords 
in which the gift to the widow Avas clothed. 
More recent decisions of this Board i_in 
Sasiman Cliowdhurain v. Shib Narayan 
('howdhury (11) and Bhaidas Shivdasw. Bai 
Gulab (12)J do nothing but repeat this same 
proposition in other Avords.” See Rama- 
chardra Rao v. Ramachandra Rao (13). 

The effect of these decisions appears tome 
be that there is nothing in the Hindu Law 
which prohibits a Avoman, Avhether wife or 
Avidow, from acquiring an absolute estate 
in property including the power of aliena¬ 
tion. If Avords of grant are used importing 
the transfer of full proprietary rights, then 
effect must be given to them irrespective of 
the sex of the grantee. It may appear, 
however, from the context or from the sur¬ 
rounding circumstances that a limited 
power of disposal aa'es intended to be conferr¬ 
ed, even Avhere an estate of inheritance is 
granted. Where ambiguity exists in the 
document itself or Avhere the AA’ords are not 
of sufficient amplitude to confer full powers 

(11) 66 Ind. Cas. 193; 26 C. W. N. 425; 15 L. W. 434; 
42 M. L. J. 492; 30 M. L. T. 242; 20 A. L. J. 362; 35 C. 
L. J. 427; 24 Bom. L. R. 570; (1922) M. W. N. 368; 49 
I. A. 25; (1922) A. I. R. (P. C.) 63; 1 Pat. 3( 1 .3 P. L. T. 
133 (PC) 

(12) 65 Ind. Cas. 974; 26 C. W. N. 129; 15 L. W. 412; 

20 A. L. J. 289; 42 M. L. J. 385; 49 I. A. 1; 35 C. L. J. 

314; 24 Bom. h. R. 551; 46 B. 153; (1922) A. I. R. (P. C.) 
193 (PC) * V / V 

(13) '67 Ind. Oas.408; 49 I. A. 129; 30 M.L.T. 154; 
26 C. W. N. 713; 45 M. 320; 35 C. L. J. 545; 1C L. W. 
1; (1922) M. W. N. 359; (1922) A. I. R. (P. C.) 80; 
20 A. UJ. 684; 43 M. L. J. 78; 24 Bom. L. R. 

(P. 0.). 
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of alienation it is legitimate to assume that 
the grantor had in mind the ordinary dis¬ 
ability which the Hindu Law attaches to a 
woman’s rights over property and this may 
be considered in determining the intention 
even where an estate of inheritance is 
granted. 

But where words are. used which in 
their context express an intention of trans¬ 
ferring full rights of ownership, it seems to 
me that the other principles of interpreta¬ 
tion relied on are of minor importance and 
should not be allowed to restrict the natural 
meaning of the words. 

Before considering the interpretation of 
the document, I desire to point out tliat I 
am bound by the findings already come to 
by the learned Judges wlio heard the 
appeal, in so far as they are agreed. I 
do not, therefore, propose to discuss the 
question whether under the Mithila Law as 
expounded in the Vivada Cliintamani, the 
property was alienable during the husband's 
lifetime and with his consent. Wlielher the 
learned Judges were agreed that tlie Jicha- 
hil-ewaz was a gift or a sale is i)erhaps not 
altogether free from doubt. Mr. Justice Das 
held a clear view that the transaction was 
a gift. Mr. Justice Foster thought that it 
was rather an act of gratitude than a sale 
for value and says: “In spite of its form it 
seems to me to be reasonable to regard this 
transfer of the Laheri property as in sub¬ 
stance a gift (dafta??i) within the meaning 
of the Hindu Texts" but he adds “unless of 
course it is an absolute grant". 

I have some difticulty in seeing liow the 
nature of the transaction could depend 
upon whether it was an absolute or a res¬ 
tricted grant. I think what the learned 
Judge probably had in mind was tiiat the 
ordinary Hindu Law would not prevail over 
absolute grant carrying a power of aliena¬ 
tion, and not that the quality of the estate 
granted would affect the nature of the tran¬ 
saction. If full rights of ownership were 
transferred it would not matter whetlier 
the transfer was effected by gift or by 
Bale. In either case the right of alienation 
would subsist. I think, however, I ought 
to assume that the learned Judges were 
agi’eed that the transaction was one of gift, 
and, whatever my own views on the sub¬ 
ject may be, I must hold that on the 
terms of the reference I am precluded from 
re-opening the point. This question arose 
in argument in discussing the intention of 
the grantor in connection with what may 


he (allied the suiToniidiiig circumstances. 
It was urged by Mr. Hasan Imam on 
behalf of tlu' n'S]iondents that Durga Dutl 
iSingh would nev.-r have transferred the 
l)roperty to his wife iii the form of a In’ba- 
hil-ewa~, which text book writers api)ear 
to agree carries with it, the incidents of a 
sale, if he really intended the Jlii'.du Law 
restraining alienation in the case of a gill to 
a wife to apply. Mr. Justice Foster anpears 
to accede to this argument, although, as 1 
have staled, ho eventually agived that it 
was a gift. It was also argued that 
although it lias now been decided that 
the instrument is one of gift it does not 
follow that Durga Dutt Singli look the 
same view some 50 years ago when he 
transferred the jiroperty to hi.s wife,and, 
therefore, the presumjition wldeh would 
arise in the case of a gift either disajipears 
or i.s materially weakened. 

In the same connection it was also argued 
on behalf of the respondents that in all the 
cases in wliicli the princijile enunciated 
in Shaiuifoo! Hooda's caac (1\ has been 
ap])lied, the Hindu l^aw apidieable was 
well-known and established, and know¬ 
ledge thereof might well l)e_ imputed to 
the person making a disposition of his 
luopertv, wliereas in the present ease it 
does not follow that the law now laid down 
after a critical examination of the texjs 
was so universally acknowledged in 1S7G 
as to carry any presumption that the grantor 
was then aware of it. It is argued that 
even if it be clearly stated in the Vivada 
Cliintamani, and it appears to be so, that 
a wife cannot at her pleasure alienate 
immoveable property given to lier by her 
husband, the finding that she cannot do 
so even witli his consent daring his life¬ 
time and in order to pay his creditors is 
arrived at rather as an inference drawn 
from the text of Bacliaspati Misra than 
from anv direct prohibition tlierein con¬ 
tained, and that there has hitherto been 
no decided case in which tlie ]\Iithilci Law 
has been so expounded. The question then 
arises how far it would be safe in the 
present case to presume that Durga Dutt 
Singh in effecting the transfer was. aware 
of the restraint on alienation imposed by 
the Mithila Law, as now expounded, upon 
a wife during her husbands life-time 
with his consent and for the purpose of 
satisfying his creditors. I am not sure 
that it would be safe to presume more 
than this, namely, that the grantor was 
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aware that in the Mithila country a wife 
could not at pleasure dispose of the pro¬ 
perty given to her hy her husband. JSir 
Binode Mitter contended that, even then, 
the husband's consent would not make the 
alienation valid if in fact the law prohibits 
it even with his consent. 1 'juite agree 
but the question is not, for this purpose, 
w^hat the law is, but how far it can be 
presumed that the grantor was aware of 
it and intended the transaction to be govern¬ 
ed by it. 

It was also argued by Mr. Hasan Imam 
for the respondents that the subse(iuent 
action of Durga Dutt Singh in joining 
in the mortgage transaction was in itself 
a strong indication that when he made 
the gift in 187h, he did not intend the 
property to be inalienable even witli his 
consent. I think, however, it would ))e 
highly dangerous and hardly legitimate to 
interpret his intentions in 187(). by refer¬ 
ence to his conduct 14 years later when the 
considerations which then inlluenced him 
may have been entirely different. He has 
not been charged and no question of estop¬ 
pel by his conduct arises. 1 have referred 
to these matters somewhat fully out of 
respect to the learned Counsel who argued 
them at some length, but in the view I 
take of the meaning of the heba-bil’eu'az it 
is not necessary to determine Jiow far the 
presumption of intention contended for by 
the appellants is affected by the considera¬ 
tions mentioned. I should be prepared to 
hold, if necessary, that there are circum¬ 
stances present in this case which tend to 
weaken the presumption which, speaking 
generally, arises in such cases. I refer more 
particularly to the form in which the trans¬ 
fer took place and the fact that a substantial 
consideration passed from the donee to the 
donor as indications that Durga Dutt Singh 
may, after all, not have had in mind the 
restraint on alienation in the case of gifts to 
a wife when he transferred the properly. I 
do not, however, wish to base my decision 
upon the strength or weakness of the pre- 
sumptiondn the present case and it is un¬ 
necessary to discuss it further, for giving 
full weight to the principle enunciated in 
the cases alre£.dy cited, there was, in my 
opinion, in the/leta-tii-eiras a clearly ex¬ 
pressed intention to transfer full rights of 
ownership including the right of aliena¬ 
tion. 

The document begins by describing 
Durga Dutt Singh as the proprietor {malik) 


of the Laheri property. It then recites that 
a decree obtained against him by his 
creditor for Rs. 51,5-32 is in course of exe¬ 
cution in the Court of the District Judge 
and that the property in suit and another 
property of his have been advertised for 
sale on the following day; that he has 
tried and failed to raise the money and 
as the sale M’ill entail loss of both the 
milkiat properties, having taken the sum 
stated above from his wife, he makes 
heba-bil-cwaz to her of his share in Taluka 
Laheri ‘ with trees fruit bearing and non 
fruit bearing and ahar and pokhar and 
reservoir and lank and kutcha and pueca 
wells and snir and salt sairs and houses 
occupied by tenants and all my zemindari 
rights which upto now have (or has) been 
in my possession without the co-partnership 
of any one”. It then recites that he has paid 
off the sum due under the decree and got the 
properly released from sale and put the 
Musanuaat in possession and directs that 
by becoming possessed of the property 
she should spend the produce with sons 
generation after generation, and the declar¬ 
ant, his heirs and representatives shall have 
no concern in demanding the subject of 
the heba or the consideration money from 
iUe }Ii(sammat or her heirs and representa¬ 
tives. It is admitted that the words “ with 
sons generation after generation” used in 
their context convey an estate inheritance. 
There is no restrain either express or implied 
on alienation but on the contrary all the 
zemindari rights are transferred by the 
donor. The zemindar is the proprietor and 
the zemindari rights are proprietary rights. 
I cannot accept the view of my brother Das 
that the words “ and all my zemindari 
rights add nothing to the words immediate¬ 
ly preceding them or that they must be 
construed by reference to the ejnsdem 
generis rule. The preceding words, as he 
truly observes, appear to be specific items 
of property but they are of a corporeal 
nature such as trees, wells, etc. whereas 
the zemindari rights are intangible or 
incorporeal and not of the same genus. I 
can hardly believe that such words would 
have been used had they been intended 
merely as descriptive of the ]»receding 
category. It would have been sufficient to 
say “and other things” or similar words if 
that were the meaning. The learned 
Judge appears to have had a difficulty in 
holding that abstract rights could be the 
subject of gift or could be possessed. I 
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confess I do not share the difficulty. In 
connection with this point some discussion 
arose before me in argument as to the 
word which is rendered “ have in tlie 
expression “ which up to now have been 
in my possession without llie co partnership 
of anyone”. Mr. Hasan Imam said the 
word in the original document which was 
translated by him in Court and taken down 
by the learned Judge was “ has ” and not 
“have” and that either he had made a 
slip in dictating the translation or he had 
not been properly understood. I do not 
think the question is one of material 
importance; but to set the matter at rest 
I sent for the translator who originally 
translated document as it appears at page 
7 of Part III of the record. It seems that 
in the original the word is “ has " and as 
matter of syntax it must be governed by 
the earlier words ” my share etc. in Taluka 

Laheri” and not to the zemindari rights 
and other matters mentioned. This reading 
would no doubt obviate ‘the difficulty felt 
by Mr. Justice Das. It was further argued 
on behalf of the respondents that the 
reference to the heirs and representatives 
of the grantee indicated an intention to 
grant an alienable estate as the \yord 
‘‘representatives "would include assigns 
who were not heirs. The word translaled 
“ representatives” is qaim-moqaiviian which 
literally means “those who stand in an¬ 
other’s place ” and is correctly translated 
“representatives”. I believe the word le- 
presentatives ” when used in an rjnglish 
conveyance has a technical meaning and 
'includes executors or administrators but 
not assigns. However, this may be, I am 
not aware that the word qaim-moqaimian 
is a term of art in such a document m 
India. But it is clear that the expression 
coming as it does in what amounts to a 
covenant for quiet enjoyment cannot add 
anything to the extent of the grant. It 

might possibly throw some light upon the 

earlier part of the document if there were 
any ambiguity ; but even assuming that 
it includes “assigns” the use of such a 
word would not indicate an absolute power 
of alienation, for it is admitted that in 
certain events, such as legal necessity tlie 
grantee might alienate. I do not think any 
importance can be attached to the use o 

the word. . , n 

It was argued on behalf of the appellants 

that the words directing the grantee to 

spend the produce indicated that she was 
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given tlie usufruct only. These words are 
coupled with the word' “ with sons genera¬ 
tion after generation” which admittedly 
passed an estate of inheritance. Hut it is 
not suggested that the sons who followed 
after would be in any way restrained from 
alienating the property. Moreover although 
the grantee was directed to spend or enjoy 
the produce the enjoyment was that of a 
person having full rights of ownership 
which were also conferred. Hucli words 
are not uncommonly used iu India in 
conveyances which transfer an heritable 
and alienable estate. An instance will be 
found in the case of Lulit Moliun binyh Roy 
V. Chukhun L<tl Roy (M). The words used 

there were "my nephew.becoming 

on my death my .st!i(ilabiiis]iiktt( and becom¬ 
ing owner iniallk) of all luy estates and pro¬ 
perties etc., shall.enjoy with son, 

grandson, and so on in succession the pro¬ 
ceeds of my estate 

Lord Davev in delivering the judgment 
of the Board'said “ Nor was it disputed 
that the words of gift to tiie_ appellant 
were such as to confer ou him also an 
heritable and alienable estate. The words 
‘become owner (malik) of all my estates 
and properties’ would, unless the context 
indicated a different meaning, be sulHcient 
for that purpose even without the words 
"enjov with son, grandson and so on in 
succession ”, which latter words are fre¬ 
quently used iu Hindu Wills and have 
acquired the force of technical words 
conveying an heritable and alienable 
estate”. So far as lam aware such woids 
have never been interpreted as restricting 
the full rights of ownership conferred in an 
earlier part of the instrument of grant. 

In my opinion the hcha-bil-ewaz was 
intended to and did pass an heritable and 
alienable estate and the words used were of 
sufficient amplitude for that purpose. 

If this view of the meaning of the docu¬ 
ment is accepted it is admitted that the 
suit is not maintainable. But as this case 
may go before a higher Tribunal I propose 
to express shortly my opinion on the ques¬ 
tion of maintainability and limitation on 
the assumption that an unrestricted power 
of alienation was not conferred. 

The plaintiff who obtained possession of 
the property after their mother's death in 
1901 and remained in posse.ssion until the 
Mth December 1905, when they were 

( 11 ) 1 A. 7G-, -21 C. t?34; 1 C. W. N. 387; 7 S.ir. P. 

C. J. 155; 12 Ind. D<;c. (s. b.) 1221 (P. C.;. 
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dispossessed by the Maharaja, would in 
the ordinary course liave 12 years from 
that date in which to sue for recovery of 
possession under Art. 142 of the 8clie- 
dule to the Limitation Act. The suit 
was instituted in July 1918, within the 
period of limitation. But it is contended 
that they were barred by s. 47 of the C. P. 
C. as they ought to have raised the question 
of their mothers right to alienate when they 
were substituted in her place in the execu¬ 
tion proceedings. As pointed out by Mr. 
Justice Das the application made by them 
to set aside the sale on the ground of irre¬ 
gularity under s. .‘Ul of the old ('ode al¬ 
though purporting to be an application 
under s. 244 also, did not in fact raise any 
question coming under the latter section 
and did not cover the point now raised. In 
my opinion it was not open to the appel¬ 
lants to raise the ([uestion in those proceed¬ 
ings. The Executing Court is bound to 
execute the decree and could not apart 
from fraud consider whether the decree 
ordering sale of the property was one which 
the Trial Courtought rightly to have passed. 
The representatives of the mortgagor could 
not successfully re-open the tiuestion which 
if it were open at all should have been 
urged before the Trial Court. 


Next it was contended that tlie suit wa 
barred by s. 11 of the C. P. C. it is pointer 
out that the appellants claim under thei 
mother as her heirs. They are not rever 
sioners taking as heirs of their father sub 
ject to the life interest in their mothej 
nor are they remainder men taking unde 
their fathers Will. Primarily, therefore 
they would be bound by the acts o 
their predecessor-in-title as well as b 
any decree obtained against her. But i' 
truth it can hardly be said that the mothe 
in this case represented the estate for a] 
purposes so as to bind those who succeedei 
her. Ex-hypothesi she had no power of alie 
nation. In this respect her question is ver 
like that of a Hindu widow taking by in 
heritance. She could no more bind th 
estate in the hands of the heirs by an aliei: 
ation than a Hindu widow inheriting fror 
her husband could bind the reversioner 
She assumed a power which the law denied 
her. She could not transfer a good title t 
the mortgagee. If the mortgaie lie n‘ 
binding upon the heirs, tlie?i as long a 

'ouid lXT“ disturbed fhe 

.ould, I think, Ignore it and treat it as non 


existent. Being in possession they were 
under no obligation to assert their title by 
a declaratory suit or to sue for possession. 
Does it then make any difference that a 
mortgage-decree was passed in favour of 
the mortgagee. I think not. The mort¬ 
gagor did not and could not in that suit 
plead her disability, she could not degroate 
from her grant, and the question was neither 
substantially or at all in issue within the 
meaning ofs. 11 of the 0. P. C., nor could 
the inalienability be made a ground of 
defence in that suit within the meaning of 
Explanation IV of the section. 

It is contended, however, that a decree 
against a Hindu widow can bind even the 
reversioners taking as heirs of her husband 
and a fortiori her own heirs must be bound. 
Katama Nutdiiar v. Raja of Shivagitnga 
(15) and Ah’.s-aZ Singh v. Balivant Singh (IG) 
were relied on in support of the argument. 
But in both those cases the question for 
decision had arisen and been determined 
in the previous suit to which the widow 
was a party and all the pleas available to 
the reversioners had been taken by her and 
after a fair trial had been determined against 
her. 

In the present case I think the principle 
followed by their Lordships of the Judicial 
Committee in Bijoy Gopal Miikerjiv.Krishna 
Mahislu ^ Dehi (17) is applicable. That 
case, it is true, was a case of alienation by 
lease by a Hindu widow followed by a suit 
by the reversioners afUr her death to re¬ 
cover the properly; l)ut the ground of the 
decision was that the alienation was not 
binding on the reversioners who could, 
therefore, treat it as a nullity without first 
seeking the intervention of the Court to set 
11 aside and I think the same principle is 
applicable to the heirs M’hom the alienation 
did not hind. Nor do I consider that the 
fact that a decree has been passed against 
the mortgagor in the present case can give 
the transaction any more binding force if 
the moi'tgagors power of alienation was not 
in question before the Court which passed 
the decree. 


I) ^39 at p. GO-); 2 W. R. P. C. 31; 1 Suth. 

1. C. J. o.:0: t^ar. P. C. J. 25; 19 E. R. 843. 

(lb; 48 Ind. Cas. 553; 45 I. A. 168; 40 A. 593; 28 C. 

9L.W. 52; 23 C. W. N. 
36M.L.J.597; 21 Bom. L. 

34 1. A. 87; 5C.L.J.334; 11 C. W. 

j. 154; 2 M. L. T. 

133; 4 A. L. J. 329 (P. C\). 
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I agree, however, that if contrary to the 
view just expressed, it is necessary to set 
aside the decree before the present suit is 
maintainable, the period within whicli the 
decree could be set aside has long since 
passed and the suit in that case could nos 
proceed. In my opinion, however, on the 
assumption that the right of alienation did 
not exist the suit is maintainable and is not 
barred by limitation. 

The result of my findings is that the suit 
fails and the appeal should be dismissed. 

Let the matter be referred to the Bencli 
who originally tried the appeal for final 
disposal on the question of costs. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 358 of 1924. 

October 31,1923. 

Present: —Mr. Baker, OfFg. J. C. 

IBRAHIM— Appellant 
versus 

Musammat SUGRABAI— Respondent. 

Registration Act (XVI of WOS), ss. 72, 72, 77^ 

Suit to compel registration, maintainabilily of —Pro¬ 
cedure— Appeal under s. 72, whether can be treated as 
application under s. 7S. 

A document which purports to be an appeal under 
8. 72 of the Registration Act and is not verified as 
required by sub-s. (2) of s. 73 of the Act cannot be 
treated as an application under s. 73 of tJie Act. 

An enquiry by tlie Registrar under s. 71 of the 
Registration Act is a ncccssaiy preliminary to a suit 
under s. 77 of the Act. A suit under the latter section 
is not maintainable in the absence of such an enquiry 
having been made and in the absence of an applica¬ 
tion under s. 73 of the Act. 

Appeal against a decree of the District 
Judge, Nimar, dated the 22nd April 1922. 

Mr. M. Gupta, for the Appellant. 

Messrs. H. S. Gour and S. D. Gokhale, for 
the Respondent. 

JUDGMENT.— This case was remand¬ 
ed for a finding whether the plaintiff had 
complied with the provisions of s. 73, Regis¬ 
tration Act, before instituting his suit under 
s. 77 of the Act. The finding is that the 

application did not comply with the provi¬ 
sions of s. 73 because it was not verified. 
The original application is on record. It 
purports to be an appeal under s. 72 and 
not an application under s. 73. It is not 
verified as required by para. 2 of s. 73. 


V. Mahomed fazlulkartm. MO 

It is argued for the appellant that this is 
a mere teclinical defect, but this is not so. 
The case is on all fours with Lakliimovi 
Clioicdhrain v. Akroomoni Chowdhrain (Ij 
in whicli it was hehl following Edun v. 
Mahomed Siddil: {2) ihai aneiuiuiryby the 
Registrar under s. 7 I was a necessary pre¬ 
liminary to a suit under s. 77. 

Section 74 contemplates a separate en¬ 
quiry by the Registrar and there is no ques¬ 
tion of any such enquiry being made here. 
This distinguishes such an application from 
an appeal. In these circumstances I am 
of opinion that the suit will nut lie. The 
appeal consequently fails and is dismissed 
with costs. 

z. K. Appeal dismissed. 

(1) l) C. 851; 13 C. L. H. 527; -1 Ind. Dec. (n. s.) 
1217. 

(2) 0 0.150; HC. L. R. 410; 5 Shome L. R. 35; i 
Ind. Dec. (x. s.^ 752, 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

December 5, 1924. 

Present.-—Lord Sumner, Lord Phillimore, 
Sir John Edge and Sir Lawrence Jenkins. 
KARIMUNNESSA KHATUN and others 
—Plaintiffs—Appellants 

VCVSliS 

MAHOMED FAZLUL KARIM and 
others—Defendants—Respondents. 

Construction of document — Compromise—Agreement, 
provisional, effect of—Adverse possession. 

One of seven'll heirs of a deceased Muhammadan 
sued the others for recovery of her share of the pro¬ 
perty left by the deceased. Her suit was decreed by 
the Trial Court but was dismi.ssed by the High 
Court on appeal. 8he pntferred an appeal to the 
Privy Council and during the pendency of this 
appeal an agreement was executed ivliich purported 
to be an agreement between all the heirs of the 
deceased but was actually signed by only some of 
them, wlrich began by describing llie shares to which 
the different heirs of the deceased were entitled, in¬ 
cluding the share of the appellant, and then pro¬ 
ceeded to submit certain questions to the decision of 
certain named arintrators. one of the questions sub¬ 
mitted being with regard to the relinquishment of 
the share of the appellant in her favour. No refer¬ 
ence to arbitration was actually made, although for 
sefveral years subsequent to the agreement a certain 
fixed sum out of the profits of the estate continued to 
be paid to the appellant: 

Held, (1) that the agreement being merely provi¬ 
sional no title was thereby conferred on the appellant 
with regard tojier alleged share in the estate of the 
deceased ; [p. 153, col. l.J 

(2) that the subsequent payments to the appellant 
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not RxitlViont to inriko out n onso of ndvc-i 
jiosssssion I'V th>‘ ojipolhiiit of hor shun* in the e.'-liitp 
tif thf (h'^'rased.’i>. l.'iS, cr-l. 1.] 

Mr. .1. Majid, for the Appellants. 

Mr. Uuam, for the Respondents. 

JUDGMENT. 

Lord Sumner.—Mia ‘iolam AH Chow- 
dhury Sah.ib. I'f GhataUhan, in tlie District 
of Faiidpur. married three wives accord¬ 
ing; to M'ihannnadan Law of the Hanati 
School. Hy the lirst, Ai.junnessa Khatun, 
he had a son, Ali Ahmed, and two daugli- 
ters; by the second, Ijjatunnessa, who was 
the widow of his own younger brother an<l 
uterine sister of his first wife, he had two 


sons, Ainjad Ali and Tazaminul Ali, and six 
daughters, of whom Karimunnessa Khatun 
who preferred the present appeal from the 
judgment of the High Court at C'alcutla. 
was the eldest, and by the third, Jamidnn- 
nessa, two daughters, of whom the younger, 
^lajidunnessa, a posthumous child, is tlie 
plaintiff in the partition Suit No. 137 of 
1912, in which the present appeal arises. 
On 7th January, 18SS, he died, possessed 
of the Haturia ICstate, the subject of the 
present litigation, to which the persons 
above-mentioned were the apparent heirs. 
He purported to have duly made his Will, 
of which his eldest son subsequently ob¬ 
tained Probate. 

Thereupon in 1892, a suit was brought 
to have the IVill set aside and to obtain 
possession of the respective plaintiffs’ se¬ 
parate shares. The plaintiffs were Karim- 
unnessa Khatun, three of her sisters, and 
one of the widows, while the other mem¬ 
bers of the family were joined as defend¬ 
ants. Those who supported the Will alleged, 
among other things, that Golain Chow- 
dhury’s second marriage was wholly invalid 
and that the offspring of it w'ere not 
entitled to share. This litigation was soon 
compromised, but Karimunnessa Khatun, 
not joining in the compromise, proceeded 
successfully to a decree in the Court of 
the Subordinate Judge. On appeal the 
High Court decided [Aiznnnissa Khatoon v. 
Karimunnissa Khatoon (1)] that the second 
marriage was invalid, and that she was 
illegitimate and took no share. From this 
decision she preferred an appeal to their 
Lordships’ Board, No. 28 of 1895. So far 
as the present case is concerned this was 
the last step taken in the suit of 1892. 

The position, then, at the beginning of 1896 
■was this. As against Karimunnessa Khatun 


(1) 23 C. 130; 12 Ind Pec. (x. s.) S7. 


it was res judicata in favour of the children 
of the first and tliird marriages, that she had 
no right to share in her father's property 
while her full brothers, Amjad Ali and 
Tazammul Ali, had made their peace with 
their half brothers and sisters, and had 
been admitted to share. If Karimunessa 
Khatun prosecuted her appeal with success, 
she would share according to her full 
legal rights, undiminished by compromise; 
if she failed, she would be wholly excluded. 
As long as her appeal was pending she 
took no share. 

Their Lordships express no opinion on 
the question of law, which would have been 
involved in that a])peal, or as to its pros¬ 
pects of success. Her abandonment of it 
might well be consideration sufficient to 
support an agreement for a new compro¬ 
mise of the subject-matter of the appeal, 
and, according to the views taken of its 
merits by the legal advisers on either side, 
she might be in a position to insist on 
favourable terms or find herself at an arm’s 
lengtli with her opponents. The position 
was favourable to negotiation and it is 
not necessary to inquire where the balance 
of advantage lay. 

Accordingly an ekrarnama, dated 24th 
March, 1896, was prepared, on the true 
effect of which the decree now appealed 
against was rested. On it, as their Lord- 
ships think, the whole rights involved in 
this ajipeal must priucipally depend. It 
was^ followed, it is true, on 20th April, 
1896, by an amahiaina for the appointment 
of common managers of the estate, but 
this merely refers to the provisions of the 
ekrarnama, and, as the High Court rightly 
held, carries them no further. 

The instrument began by stating that 
certain named parties “execute this ekrar¬ 
nama to the following effect.” These 
parties were the three widows and all their 
respective children then living, the widow 
of the first wife’s son joining on her own 
account and on account of her infant son. 
There then follow eleven paragraphs of 
recitals relating to the initiation of the 
suit of 1892, and its compromise among 
parties other than Karimunnessa Khatun, 
and to certain mesne transactions, not now 
material, between Ali Ahmad and Tazam- 
mnl Ali and between them and sundry 
ladies of the family for the lease of the 
latter parties’ shares apparently in return 
for fi^xed annuities. Next comes a recital 
of the success of Karimunnessa Khatun in 
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the First Court and of her defeat in the 
second, and a statement that, owing to 
disputes which arose subsequent to the 
compromises, the management of the 
estates fell into disorder and rents were 
not paid, so much so that an auction-sale 
in execution of creditors' decrees was on 
the point of taking place in respect of 
the shares of Tazammul Ali, Bafatunnessa 
Khatun, Jibunnessa Khatun, Aklimiinnessa 
Khatun, Ali Asraf and Aitunnessa Khatun. 

The document then goes on, “so we 
make an ekrar to the following effect, for 
settling all our disputes and misunderstand¬ 
ings." Then follow four so-called “Condi¬ 
tions.” The first runs thus: — 

“That we are in possession and owner¬ 
ship of the properties left by the late Mia 
Golam Ali Chowdhury by right of in¬ 
heritance and under pottahs\ etc. 

We entrust the entire charge of manage¬ 
ment of our estate to Bibu Kati Krishna 

Tagore, of Pathuriagata.We will all 

jointly execute a deed of trust and get it 
registered and will thereby put the entire 
charge of management of the estate in 

his hands.If our zemindar, Babu 

Kati Krishna Tagore, does not take the 
charge of management, then we, all the 
sharers shall jointly appoint a common 

manager.If all the sharers do not 

join in making the said application then, 
any of the sharers shall be at liberty to 
make a petition and have a common 
manager appointed on the basis of this 

deed.If for any of the reasons stated 

above the charge of management do not 
remain in the hands of our zemindar, Babu 
Kati Krishna Tagore, or if no common 
manager can be appointed, then all the 
sharers jointly or, most of them unani¬ 
mously, shall be at liberty to appoint a 
fit person as a manager.” 

Condition Mo. 2 is a recital of the shares 
of those (including the present plaintiff) 
who, apart from the alleged Will and the 
subsequent compromises and litigation, 
appeared to be entitled to inherit in con¬ 
sequence of Golam Ali*s death. Sons are 
stated to have inherited shares of 1 anna 
15 gundas; daughters, including Karim- 
unnessa Khatun, to shares of 17^ gundas; 
and widows to shares of 13 gnndas 1 
kara 1 krant each, as jajiyati shares. 
These fractions aggregate the entirety of 
the estate. Accordingly to the previous 
recitals the amounts of these shares would 
appear to have been fixed by the Subordi¬ 


nate Judge in the suit of 1892, in accord¬ 
ance with Muliammadan Law. The para¬ 
graph concludes: — 

"These shares shall remain fixed. We 
shall not ever be competent to claim any¬ 
thing in excess of tliese shares. If we 
make such a claim the same shall be dis¬ 
allowed by the Court.” 

Tlie fourth condition contains a submis¬ 
sion of nine ({uestions to the decision of 
certain named arbitrators, of which the 
seventh is as follows: — 

“With regard to the relinquishment by 
sokhnama of 17'. giuulas share in the im¬ 
moveable properties left by the late Mia 
Golam Ali Chowdhury Saliib without mesne 
prolits, in favour of Karimunnessa Khatun 
contrary to the decree of the High Court, 
and with regard to the costs, exclusive of 
Rs. 1,200, which the said Khatun has 
taken on account of cost, with regard to 
cash money, and with regard to Dewanbati, 
Gopalpur owned and held by her.” 

It is to be noticed that the appeal by 
Karimunnessa Khatun to their Lordships’ 
Board is nowhere mentioned, and its aban¬ 
donment is not stipulated for; that Karim¬ 
unnessa Khatun does not appear at this 
date to have been in possession of any 
part of the Haturia estate, whatever she 
may have been later on, l)eing in fact 
excluded from it by the decree against 
her, and tliat only five persons actually 
execute the ekrarnama, namely, Karimun¬ 
nessa Khatun, Tazammul Ali, Jabidun- 
nessa, Jibunnessa and Bafatunnessa. Even 
when allowance has been made for the 
fact that the shares of some of the ladies, 
who were members of the family, were in 
the hands of Tazammul Ali, between whom 
and Karimunnessa Khatun most of the 
conflict of interest now arose, there remains 
one important branch of the family, heirs 
of Amjad Ali, who never executed or be¬ 
came bound by this ekrarnama, viz., 
Akbar, the son, Rokea, the widow, and 
Ijjatunnesa, the mother. No arbitration 
ever took place, nor did Babu Kati Krishna 
Tagore take up the management. In April 
of the same year an English firm was 
appointed to manage the estates instead of 
him. Karimuimessa Khatun did not with¬ 
draw her appeal; it was dismissed for 
want of prosecution in 1897. 

This document, no doubt, appears at first 
sight to have been designed to secure to 
Karimunnessa Khatun the I7h-gundas 
share from which, as matter than stood, 
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she was barred hy the decree of the High 
Coai-L. It 13, however, evident that if each 
person signing became thereupon bound 
to eadi other person signing to allow this 
provi-^ion to be carried out and to make 
it elr-ctive himself, so far as his own 
liarti'dpation was concerned, those who 
signe l might, as against those who dirl 
not, be placed in a josition of considerable 
personal liability. Tie admission of Karim- 
uniiessa Kliatun to a share in the estate 
to whicli, as the decree in the partition 
suit against her then stood, she was not 
entitled at all, would, of course, pro Undo, 
diminish all the other participants’shares^ 
and if those who did not sign were to 
contest her right to admission as a parti¬ 
cipant with success, thev would share in 
proportion to a greater extent, while those 
who had signed, would share to a less 
extent. In this view, as between those 
who signed and those who difl not, the 
former (dass must suffer if the latter sliould 
insist on the decree as it stood. 

If, on the other hand, the article were 
to be read, as it would be read, say. in a 
creditors' composition deed, that is” if the 
consideration upon which each partv be¬ 
came bound were the execution of the 
deed Ijy all the others, so that a mutual 
ohhgation of all to all must arise before 
any parlicular party could be bound the 
working ot the article would be simple, 
and when all had signed a complete settle¬ 
ment would have been provided for Tliis 
seems to have been the main issue before 

the Jligh Court upon tlie construction of 
the eln-arn<niui.'i 

Again among the matters, “with regard 
to which the award of the named arbi- 
tmtors IS to be linal, is the seventh ques- 
tion n- “with regard to the relinquish- 

lieirs 

or Alia Golam “by solehnama of ITbqini- 
das share, without mesne profits, in favour 
01 Karimuunessa Khatun, contrary to the 
decree of the High Court,” and the effect 
ot this provision appears to be that Karim- 
unnessa Khatun is to have a UUmndas 
share, if and when tlie arbitrators award 
It to her, but that in no event is it to carrv 
mesne profits, nor is there any submission 
to them of a claim by her for such mesn^» 
profits. The difficulties in the way of re 

conciling this provision with a coiensi al 
re-adm_issioii of Karimunnessa Khatun 
forthwith to the circle of the particioat nS 
heirs, independently of any award se^rn tf 
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be very great. It is evident that these 
considerations prevailed with the High 
(. ourt, whose conclusion as to the ekrar- 
nama of 1806 is expressed as follows by 
Sir Charles Chitty:— 

“Of this the learned Judge savs that it 
fixed Karinumnessa's share at lU rjundas, 
and that its terms are sufficient to confer 

title on lier. In this view I cannot 

agree. In the first place the document 

purports to be an agreement between nine 

people, but it was executed only by five of 

them. Secondly, and more important, the 

document is only a provisional agreement 

.^ matter of fact no arbitrators 

were ever appointed.” 

After very full consideration of the 
question their Lordships’ Board is unable 
to sec Its way to differ from this conclu¬ 
sion of the Higli Court. They are willing 
to give, if possible, that benevolent con¬ 
struction to the ekrarnama which it has 
often been said that, “family arrangements” 
esei\e, but all depends in the long run 
on the construction of the written words. 

1 he document itself is obscure, and no 
doubt suffers, as most documents do, by 
translation. Opposite views as to its 
nature and effect may well be arrived at 
by different minds but. on the whole, their 

Loidships cannot say that the view of the 

High Court was wrong 
The decision of the'other questions in 
the case follows readily from this conclu¬ 
sion. Jt 1 .S a curious thing that some 

ft ^ /f rate, seem 

ha\e tliought for many j’ears that 

■vanmunnessa Kliatun was somehow entitl- 

sisters share as her 

fn ekrarnama of 1898, 

thoiiffli All was a party, 

leveial ly™"Messa Khatun was not, the 

of the , up the total 

stood in A exactly as they 

of a 'bed as being the result 

of whieh deeds." some 

lonJVimp k-® ®"d some not. Fora 

to reeeiv ^'''"'’|“”"'essa Khatun Continued 

ZnlllZ 'f®®’u" from the 

must havp Haturia estate, whicli 

her e lJ-f P^jments as of right, since 
for her^lehf obtained attachment of them 
sundrvs,?h^^®’ *^beve were produced 

bv the ®'?"®“‘ Settlement Records, filed 

Karimnnn ®®''l-‘; ‘^e estate, in ^hich 

^hatun appears as entitled 

y inheritance from Mia Golam Ali Chow- 
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dhury, to the same ll\-gundas share as 
her sisters. These records seem to have 
been prepared by the manager of the 
estate under the Court of Wards, at a date 
and under circumstances, however, which 
are not stated. 

The question, then, is whether these 
facts, separately or collectively, warrant an 
inference that Karimunnessa Khatun re¬ 
ceived from the other heirs, at a date 
subsequent to 1896, and independently of 
the ekrai'nama of that year, by some 
agreement which is nowhere recorded, the 
very share in the prop'^rty left by her 
father, which the ekvarnama was not 
effectual to give her. Their Lordships 
think that the High Court rightly answer¬ 
ed this question in the negative. Tlie 
above facts are not interpretative of the 
true construction of a prior written agree¬ 
ment; at most they show that many mem¬ 
bers of the family construed it wrongly, 
or were imperfectly informed as to what 
had happened. The facts themselves arc 
of dubious import. No account of any 
share in the llaturia estate was apparently 
ever rendered to Karimunnessa Khatun; 
certainly none was produced, and the pay¬ 
ments to her, though varying in amount 
from time to time, were always made in 
round figures and could not have repre¬ 
sented a small fixed share in the net profits 
of an estate, which consisted of many 
different kinds of property, lluctuating in 
annual value. The Settlement Records 
are, of course, important documents, which 
must have been carefully prepared, and 
probably ought to have been challenged, 
if they were seriously incorrect, but they 
are not conclusive, and too little is known 
of them to enable their Lordships to infer 
that a valid agreement had at some time 
been entered into after 1896, which con¬ 
ferred the 17 h-gundas share that the 
ekrarnama failed to give. It was admitted 
that Karimunnessa Khatun had had pos¬ 
session, but this is a possession referable 
to her title, and must be possession of 
that only which her title gave her. Their 
Lordships dismissed, in the course of the 
argument, the contention that any case of 
adverse possession could be made out, and 
they are of opinion that nothing is proved 
after 1896 to give to Karimunnessa Khatun 
a share as against other members of the 
family or their assigns. . . 

Some question arose as to the position 
of the respondents and the extent of their 
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.share in the properties to be partitioned, 
in virtue of their title as assignees, by 
mortgage or by sale, of Tazammul Ali 
and Amjad AH. Their Lordships have 
found but scanty material in the record 
upon this point, and they deem it unneces¬ 
sary to express any opinion about it. As 
soon as it is held in the present partition 
suit that Karimunnessa Khatun is not 
entitled to participate at all, it is not com¬ 
petent to her to challenge the extent of 
the shares, which may belong to others 
who do participate, f lie present respond¬ 
ents having denied with success her right 
to share at all, no further question arises 
on this appeal. 

Their Lordships will, therefore, humbly 
advise His ^lajesty that this appeal fails 
and should be dismissed with costs. 

z. K. Appeal dismissed. 

Solicitors for the Appellants:—ilessrs. 
Champman, Walkai' cO Cu. 

Solicitors for the Respondents:—Messrs. 
Sanderson cO Orr Digtiams. 


MADRAS HIGH COURT. 

CivjL Appeal No. 153 of 1922. 
November 25, 1924. 

Present: —Mr. Justice Phillips and 
Mr. Justice Odgers. 

R;VMASWAMI PILLAI ano others— 
Defendants Nos. 1 to 4 —Appellants 

versus 

V. R. M.K. Min'Hi: KARDPPANCHETTI 

AND nriiERs—P laintiffs—Respondents. 

Porhu'r.^hip Death of one. partner—Suit hy sur¬ 
viving partner against legal representatives of deceased 
pari,ler—Claim for specific items, maintainability of 
- Accounts, iinal, whether must be taken — Procedure. 

In a suit by certain partners against the legal 
reprcpentalives o£ a deceased i)artner foi' recovery of 
certain spoeitic items due from the deceased to the 
partnership: 

Held, that the defendants, who had no personal 
knowledge of the tran.saelion.s were entitled to have 
all the questions at issue determined by a taking of 
accounts ina.smuch as it was impossible to do justice 
to all the parties without taking a final account of the 
](arlncrship. and that a suit for the recovery of specific 
iteni.s alone was not maintainable, [p. 1.').'), col. 2.j 

Per Phillips, A. ■ It was an established rule in 
Euf^lish Law that Courts would not interfeie between 
one^partner and another, unless it was for the purpose 
of dissolving the partnership or if it was dissolved, 
of finally winding up its affairs. The principle has, 
however, been relaxed and Courts have interfered ia 
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order to prevent n p-M tner derivin^i advantage from 
his own iniscuiidurt. ;}>. 2.) 

Wliero jastii'Metiuir. s III II :dl 111-* d-ilincrs r.f tli" 
partnership slionM h* iiinlly d.'ter.nin-'d, Ih- C >urts 
will not allow a partial a-'o.unit toh-* taken hut wlit*n 
the basis of t!ie l•laitll is uiu’ nmeet-'d with the parlu-’r- 
ehip business or is only way rein'leiy c >nu(‘eted 
therewith, an aetii'ii is niaintuinaM'-, pr-ivuh-d no 
injustice is caus-il liy dealing’ with tii“ 
separately, [p. 1S5, eal. 2,] 
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Appeal against a dec’fee of the Court of 
the Additional Subordinate Judge, Kainnnd 
at Madura, in (). S. No. 35 of 1910, fO. S. 
No. 79 of 1919, on the tile of tlie Subordi¬ 
nate Judge. Kamnadi. 

Messrs. K. Bhushyam Iyengar and V. C. 
Veera liaghavarhuriar, for tlie Appellants. 

Messrs. A. Kri.'-ihuasirami Iyer and M. 
Subbaroya Iyer, (or the Respondents. 


JUDGMENT. 


Phillips, J .—Plaintitl's and one Muthu- 
vairava Pillai were partners in a business 
carried on in Erode and other places. The 
first defendant is father of the late Muthn- 
vflirava Pillai, defendants Nos. 2 and 3 arc 
his sons and 4th defendant is his brotlier’s 
widow. Plaintitfs iiave Itrought this suit 
against the defendants as legal repreS;Snta- 
tives of the deceased Muthuvairava Pillai 
alleging that the latter and the defendants 
were members of a joint Hindu family. 
The suit is to recover certain sums of money 
due to the partnership firm by the deceased 
partner, and in tlie original plaint there 
were four items. The first and the tiiird 
are said to be sums borrowed by the 
deceased on hi.s own account, and re-paid 
out of partnership money ; the second item 
is the amount said to have been overdrawn 
by the deceased anrl, therefore, due to the 
firm; the fourth item is also an amount 
relating to his drawings on account of 
his salary less the profit which is due to 
him. 

The accounts of the partnership, which 
became dissolved by the death of Muthuvai¬ 
rava Pillai, have never been taken and 
consequently the defendants pleaded that 
this suit was not maintainable, as plaint¬ 
iffs were not suing for an account. Sub¬ 
sequently, the plaintiffs withdrew their 
claim to the fourth item on the ground that 
that item was disputed and was based on a 
differpt cause of action to the other three 
Defeiidants again opposed this anendment 
and repeated their plea that the suit should 
be for the taking of accounts. This item 
which has been withdrawn would, to a 
•ertain extent necessitate taking ’of an 
account in order to ascertain whether the 


amount credited to the deceased as his 
share of the profits was correct; but never¬ 
theless the iSul>ordiaate Judge allowed the 
amendment and proceeded to trial holding 
thfit tlie suit is maintainable. After taking 
evidence on the merits of the case, he has 
decreed plaintilf's suit in respect of the 
three items which still lemained in the 
]>laint. The defendants now appeal and 
again plead that the suit as framed is not 
maintainable, and this has been argued as a 
preliminary point without going into the 
merits of the case. 

It was a very well-established rule in 
English Law that Courts would not inter¬ 
fere between one partner and another unless 
it was for the ])urpose. of dissolving the 
partnership or if it was dissolved, of finally 
winding up its ail'airs. This rule lias in 
later years been considerably relaxed be¬ 
cause it was found to work hardship in 
certain cases anrl in the result Courts have 
interfered in order to prevent a partner 
deriving advantage from his own mis¬ 
conduct and have not insisted on the 
other partners submitting either to con¬ 
tinuance of the wrong or to a dissolu¬ 
tion; but the reason for the relaxation of 
the rule has been e.xplained in Lord Lind- 
ley on Partnership. 8th Edition, page G30 
as follows: '■ 'I'he first question, (namely, 
^\hen can an action be maintained be- 
tween partners without taking a general 
account of all the jiartnership dealings 
and tiansactions) can only he answered 
geneially by saying that each case must 
depend upon its own circumstances and 
upon whether justice can really be done 
without taking such an account." In the 
piesent case, the defendants state that an 
account should have been taken in order 
that the amount due by. or to, Muthuvairava 
Filial might be finally determined. Plaint¬ 
iffs answer to this is tint they are not 
as'ingfor the taking of accounts because 
the Rems specified by them as being due 
b' the deceased are moneys which were 
no brought into the partnership accounts 
>u were taken by the deceased for hi.s 
own purposes. So far as item No. 2 is 
onceined, this is clearly WTong, for it 
represents the amount of drawings by the 
eceased partner, drawings which he was 

as a partner he was 

a ed to use as much of the partnership 
money as would^ represent his share of 

Similarly as regards the other 
items, I do not think that they can 
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1)6 treated as sums of money entirely un¬ 
connected with the partnership business. 
They represent two sums of Us. 10,000 and 
Rs 3,000 respectively, borrowed by the 
deceased in the name of the partnership, 
and the re-payment of these loans is shown 
in the partnership accounts. The question 
whether the firm received the benefit of 
these two sums of money is one which 
has to be determined on a consideration 
of the evidence; and I may say here 
that, if really the money was not credited 
to the partnership at all, it is extraordi¬ 
nary that Muthuvairava Pillai should have 
shown the re-payment of the money in 
the partnership accounts, thus clearly 
proving his own misappropriation. How¬ 
ever, that may be, I think that these 
items cannot be treated separately from 
the partnership business and 1 do not 
think that the cases relied upon by tue 
respondents are any authority to the con¬ 
trary, t. e.. Cross v. Cheshire [1), Smith v. 
Barrow (2\ Bedford v. Brunton (3) and 
Ex parte Yonge (4). In the first of these 
cases [Cross v. Cheshire (l)J, the suit was 
held to be maintainable because it was 
for an amount which had been decreed 
against the partnership in respect of the 
private debt of one of the partneis, tlie 
second case {Smith v. Barrow (2)], is some¬ 
what similar, for it was a suit by one 
partner against another to recover his own 
money which had by mistake been put 
into the partnership funds. Again in 
Bedford v. Brunton (3), a member of a com¬ 
pany was allowed to sue for rent due to 
himself personally as against the trustees 
for the companj^. The fourth case [A.i 
parte Yonge (4)] does not refer to a suit but 
bankruptcy proceedings. In Smith v. 
Barrow (2), the suit was allowred, but with 
regard to the further claim for a sum of 
£30 which was due to the partnership, it 
was held that the action could not be main¬ 
tained. In Bedford v. Brunton (3), ^1’ 
pointed out by Tindal, C. J-, that it the 
action were virtually and substantially an 
action on covenant brought by the assignees 
of one partner, who has become bankrupt 
against three of his partners, to recover dam¬ 
ages against them, to which the plaintilr 

(1) (1851) 7 Ex. 13; 21 L. J. Ex. 3; 15 Jur. 90.3; 155 IC. 

R. 818. 

(2) (1788) 100 E. R. 256;2T. R.17C. 

(3) (1834) 131 E. R. 1171; 1 Bing. (n. c.) 309; 1 Scott 

245;4U J.C.P. 97. ,,, 

(^(1814) 13 R. R. 135; 3 Vea. & B. 31; 2 Rose 40; 3d 
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himielf must be contributory if he succeeds, 
the action would not be maintainable. 
And I may observe that in all these 
cases the principle is that, wdiere justice 
requires that all the dealings of the 
partnership should be finally determined, 
the Courts will not allow' a partial account 
to be taken but that when the basis of 
the claim is unconnected with the part¬ 
nership business or is only very remotely 
connected therewith, an action is main¬ 
tainable, wlien no injustice is caused by 
dealing with this one claim separately. 
As instances of the former class of case 
I may refer to Lakshmanan Chetty v. 
yaqa'ppa Chetty (5), Aiuinmalni Chetii v. 
Annamalai Chetti (6). Godfian Ram v. 
Jaharmall (7) and to Karri Venkatareddi 
V. KoUu Karasayya (8) and Sankara Hatha 
Doss V. Epari Kopils (9) as instances of the 
latter. As pointed out in Lindley on 
Partnership, each case must depend on its 
own special circumstances and upon whe¬ 
ther justice can be done without taking an 
account. 

In the present suit, the defendants w’ho 
have no personal know'ledge of the trans¬ 
actions are entitled to have all the ques¬ 
tions at issue determined by a taking of 
accounts for it may well be that, if accounts 
are taken, amounts will be found due by 
the partnership to the deceased wOiich 
must be set off against the items now 
edaimed separately. It is possible also 
that in addition to the items claimed 
separately, plaintilTs may be entitled to 
recover a farther amount; in either case, 
justice will not be done between all the 
parties unless their claims are determined 
by final settlement of accounts. Hven if 
the items claimed by plaintiffs were really 
■ items criminally misappropriated by the 
deceased, their action would be an action 
in tort and they would only have the right 
to recover any damages for which the 
deceased is liable out of his assets in the 
hands of the defendants. If, on the other 
hand, some money is due by the firm to 
the deceased, the defendants are entitled 
to have the benefit of that amount. It is 
impossible, therefore, to do justice to all 

(5) 1.5 !nd. Cji3. 8I>; 31 M. L. 3. 408, 

(fW .52 Tnfl. C-iis. 1-50; 10 L. W. 07. 

(71 Hi lix<l. Cup. 58.J; 40 C. 3'>.5; 17 C. W. N. 07; 17 0. 

^'('i find. Cns, 384; 32 II. 7G; 19 M. L. .1 10; 4 M. L , 
T. 456. 

(9) 49 Ind. Cas. 191 
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the parties without taking a final account 
of the partnership. 

Plaintiffs have delinitelv, and somewhat 
obstinately, declined to alter their suit 
into one for taking of accounts and have 
proceeded to trial on the basis tiiat this 
was not necessary. During the liearing of 
the appeal, however, Mr. A. Krishnaswami 
Iyer for the plaintiffs made a request that 
the amendment of the plaint may now be 
allowed, for apparently plaintiffs are afraid 
that a suit for account would now be 
barred by limitation. Inasmuch as tlie 
plaintiff's liave established their claim in 
the lower Court to certain items, 1 think 
it is equitable that an account should bo 
taken but as they obstinately refused to 
make any such amendment of their plaint 
in the earlier stages of the trial, they are 
responsible for all the costs that have 
hitherto been incurred. I would, therefore, 
allow the amendment to be made on con¬ 
dition that plaintiffs pay all the defendants' 
costs of the original trial and in this 
Court within two months. If that is done, 
the suit will be remanded for fresh dis¬ 
posal after amendment of the plaint but> 
in default the suit will be dismissed with 
costs throughout. 

Odgers, J, —The facts have been fully 
set out by my learned brother. I agree, but 
I will add a few words on my view of the 
legal point which has been raised, viz,, 
whether the Subordinate Judge was right 
in his view that the adjudication of the 
three items claimed in the suit does not 
necessitate a taking of the entire accounts 
of the partnership In considering this 
question it is important to remember that 
the^ partnership during the subsistence of 
which the various acts alleged against 
Muthuvairava Pillai took place was dis-- 
solved before suit by his death. There is 
also no question that if a partnership 
account were taken, certain amounts would 
be found due to the deceased partner, 
Muthuvairava Pillai who had 1/lCthor l/17th 
share in the partnership and who would not 
he liable to his partners in any event for 
more than 15/16th or 1G/I7th of the amounts 
m question. The pre.sent defendants are 
the father, sons and brothers’ widow of 
Muthuvairava Pillai. The rule laid down 
in Aarri Venhata Reddi v. KolluNarasaym 
(o) 18 that the Court is to determine under 
what circumstances it would be equitable 
to order a partial account and that if th^ 
account sought for does not involve the 


taking of a general account the Court will 
as a rule give the relief asked for and will 
refuse to interfere only in those cases in 
which a partial account would work in¬ 
justice to the other partner. In Lakshmana 
Chcttij V. Xarjappa Chet'y (5), it w'as said 
the plaintiff was practically suing himself 
and his partner and that as he sought to 

11\ against the defendants 
on the basis of accounts and had not asked 
for them the suit would not lie. In Godhan 

Ram V. Jaharmull (7', in a suit by a 
principal against an agent it was held that 
plaintiff could not be permitted to select 
capriciously a single transaction and claim 
the fruits thereof without the adjustment 
of tlie rights and liabilities of the parties 
in relation to other transactions. Lord 
Lindley in his work on Partnership (8th 
Edition} page 539 says that the old rule 
was that the Court would not decree a 
partnership account unless a dissolution 
was sought, on the ground that formerly 
Courts of E(iuity were adverse to any 
interference between one partner and 
another. This rule has been, however, relax¬ 
ed in more modern practice when justice 
demands the Court s intervention to prevent 
some deiinite wrong or redress some parti¬ 
cular grievance. The Courts will not now, 
if it IS possible to avoid it, allow a partner 
to deiive advantage from las own. mis¬ 
conduct by c-ompelling his co-partner to sub¬ 
mit either to a continued wrong or to a dis- 
solution. It is argued for the respondent 
that the present case comes within the 
modern rule of exceptions, which rule, be it 
noted, is expressly said to be designed to 
prevent the necessity of suing for a dis¬ 
solution Here dissolution has already 
taken place. The cases cited by Mr. A. 
Krishnaswami Iyer for the respondents are 
the following: Crossv Cheshire{i\ Smith v. 
Benrow {2), hx parte Yonge G) and Bedford 

(3)- In Cross V. Cheshire (i), it 
I as leld that if one of the partners is call- 

other to pay his 
p vate debt, the former may recover 

le money eo paid by an assitmpsit for 

nseof the other, as the 
defaulter had admitted that the debt was 
nis own and not connected with the partner¬ 
ship accounts. (The italics are mine). 

in Smith \\Barroiv{2), it was held that 
^ here money was wrongly carried to the 
partnership accounts when it was really 
eceived by one partner for the separate use 
0 the other an action may be maintained. 
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This is the converse case to Cross v. 
Cheshire (1). 

Ex parte Yonge (4) was the case of one 
partner abstracting the joint property of 
the partnership by fraud. It was held that 
the partnership might prove against his 
separate estate for that wrong. The case 
was in bankruptcy. Bedford v. Brnnton (3) 
proceeded on the express terms of the deed 
and can have no bearing on the present 
case. 

The English cases quoted all refer to 
subsisting partnerships and as stated form 
exceptions to* the general rule in order to 
preserve the partnershij) and prevent dis¬ 
solution. In my opinion they do not apply 
lo the present case. In my opinion justice 
cannot be effectively done here without 
taking a regular partnership account which 
moreover will be essential at some time or 
another. It is, therefore, clear to me that the 
Subordinate Judge ought to have held the 
suit not maintainable without a prayer for 
an account. A fresh suit for that puri)ose 
would now be barred under Art. 106, Limi¬ 
tation Act as Muthuvairava Pillai died in 
1919. The plaintiffs had two opportunities 
of amending their plaint and did not take 
advantage of either. I think under the cir¬ 
cumstances, though I feel it is an indulg¬ 
ence, that on condition, that they pay all 
the costs incurred up-to-date they may be 
allowed to amend at this stage. I agree 
with the order proposed as to the condition 
under which amendment should be allowed. 

V. N. V. Suit dismissed. 

Z. K. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 147 of 1924. 

December 12, 1924. 

Present :—Mr. Baker, J. C., and 
Mr. Prideaux, A. J. C. 
RAMCHANDRA— Applicant 

versus 

GAJRABAI AND others—Non-Applicants. 

Civil Procedure Code (dcf V of 1008), s. 115, 
0. XXXIII, r. 5—Application for leave to sue as 
pauper, rejection of— Revision, whether lies. 

An order rejecting an application to sue as a pauper 
amounts to a decision of a case within the meaning of 
8. 115 of the C. P. C., and is subject to revision by the 
High Court, [p. 157, col. 1.] 

Achalsingh v. D. D. Seth Jiwandas, 75 Iiid. Cas. 993; 
1» N. L. K. 165; (1924) A. I. R. (N.) 44, followed. 


Wheiv. h-'wever, a Court has jurisdiction to dctcr- 
inine a «iuc.stion and determines that (lucstion, it 
cannot ho .said to have acted illegaliy or with material 
irregularity nu-roly heeause it has come to an erroneous 
decision, [p. 1 jS. eol. l.j 

Amir llassan Kluni v. Shea Baksh Simjli, 111. A. 
237; 11 C. (»; -1 Sar. 1'. C. J. oo'.t; Ralicpie Jackson's 
P- C. No. 8.3; 5 Ind. Doo. (n. s.) 760 (P. C.), followed. 


Application for revision against an order 
of the Additional District Judge, Nagpur, 
dated the lllh March 192-1, in Miscellaneous 
Judicial Case No. 74 of 1923. 

Mr. M. R. Inditrkar, for the Applicant. 
Mr. L). Tiivari, for the Non-Applicanls. 


JUDGMENT.— This is an application 
for revision of an order of the Additional 
District Judge, Nagpur, refusing permis¬ 
sion to the applicant to sue as a pauper. 
The applicant claims to be the adopted son 
of one Ramrao Deslimukh. The non-appli 
cants Nos. 1-4 are the widows of Ramrao 
and deny the adoption. 

Tha question that arises in this case is 
whether under s. 115 of the C. P. C. we 
have power to interfere with tlie finding of 
the lower Court that the applicant has not 
proved that he is a pauper and is unable 
to pay the Court-fees. 

It has been recently held by a Bench of 
tliis Court, of one of us was a member, in 
Achal Singh v, D. B. Seth Jiivaiidas (1) that 
an order rejecting an application to sue as 
a pauper is a decision of a case for the 
purposes of s. 115 of the C. P. C. and is 
subject to revision by the High Court under 
that section.- But in that case at page 168* 
it was laid down that "It is, however, doubt 
ful whether either of these findings could 
be di.sturbed under s. 115 of the C. P. C. 
though we are inclined to the opinion that 
such a degree of direct contradiction bet¬ 
ween the evidence and the finding is a ma¬ 
terial irregularity which would justify 
interference in revision." The present case, 
however, is one of a pure finding on evi¬ 
dence, and the learned Pleader for the 
applicant has not been able to show that 
there is any material irregularity. It is 
settled law that where a Court has jurisdic¬ 
tion to determine a question, and it has 
determined that question it cannot be said 
to have acted illegally or with material 
irregularity because it has come to an erro¬ 
neous decision. This is laid down by the 
Privy Council in Amir Hassan Khan v. 

(1) 75 Ind. Cas. 993; li) K. L. K. 165; [mi) A. I. K. 

( N.) il ___ 

♦Page of 19 N. L. It. - \_Cd.] 
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Sheo Baksh Sinoh (?), -where the Privy Coun¬ 
cil has held in the most unnii>takeable terms 
that where a Court has jurisdiction to decide 
the question Itefore it and in fact decides 
such question, it cannot be regarded as 
acting in the exercise of its jurisdiction 
illegally or with material irregularity, 
merely because its decision is erroneous. 
Whether the Court decided it rightly or 
wrongly, it had jurisdiction to decide the 
case; and even if it decided wrongly, it 
did not exercise its jurisdiction illegally or 
with material irregularity. 

There is nothing in the present case to 
show that the decision is wrong, and even 
if it were, in the face of the remarks of the 
Privy Council we should not be justified in 
interfering under s. 115 of the C. P. with 
a finding of fact. We, therefore, reject the 
application with costs. Pleaders fees 
Rs. 10. 

G. R. D. 

z. K. Application rejected. 

^2) 11 I. A. 2.17; 11 C. (V. -1 Sar. P. C. J. o50; Ratiqnr 
& Jackson's P. C. No. b.l; 5 Lid. Pec. (n. 6.) 7U0 
(P. 0 ). 


PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

Febi'uary 23, 1925. 

Present :—Lord Shaw, Lord Carson, 

Lord Blanesburgh, Sir John Edge and 

Mr. Ameer Ali. 

ADAPPA AND OTHERS—APPELLANTS 

X'CVSUS 

GANDAPPA BHARMAGOCDA DESAI 

AND ANOTHER—RESPONDENTS. 

MorUjaoe, proof of—Oral evidence, Conflicting- 
Documentary evidence and circumstances, considera¬ 
tion of. 

In this case the question for determination 
before their Lordships was as to whether a mort¬ 
gage had been effected by the defendents in favour 
of the plaintiffs. The oral evidence produced by 
the parties was conflicting and their Lordships 
intimated that it would be most unsafe to rely upon 
the statements of the witnesses on either side. From 
the documentary evidence and the circumstances of 
the case, however, their Lordships came to the conclu¬ 
sion that the mortgage had been established. 

Appeal froma decree of the Bombay High 
Court, dated the Jnd July 1917. 

Mr. K. Brown, for the Appellants. 

Messrs. George Lowndes stnd E. B.Paikes 
for the Respondents. ’ 
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JUDGMENT. 

Mr. Ameer Ali— This is an appeal 
from a decree of the High Court of Bom¬ 
bay, dated the 2nd July 1917, made in a 
suit brought by the plaintiffs to enforce a 
mortgage made in their favour by the 
defendants on the 17th September 1905. 

The suit was brought on the 29th Au¬ 
gust, 1911, in the. Court of the First Class 
Sub-Judge of Belgaum in the Central 
Provinces, who dismissed it on the ground 
that the plaintiffs had failed to prove con¬ 
sideration for the mortgage; his order wis 
reversed by the High Court and the claim 
was decreed. The present appeal by the 
defendants to Plis Majesty in Council is 
from the decree of the High Court. 

Mr. Justice Shah of the Bombay High 
Court has examined the facts with such 
scrupulous and minute care that their 
Lordships are relieved from the necessity 
of dealing with them at any length; they 
desire accordingly to confine their atten¬ 
tion to the prominent features of the case. 

The mortgage bond, for the enforcement 
of which the suit was brought, was ad¬ 
mittedly executed by the three adult mem¬ 
bers of the defendants’ joint family 
alive at the time. These three persons 
named respectively, Adappa, Bhau and 
Ganapati, purported to sign the document 
on behalf of the joint family. Adappa 
alone is now alive and has given evidence 
in this case. Bhau died in 1909 and his 
widow is one of the defendants in the suit. 
Tile plaintilTs are Desais and hold deshgat 
land by virtue of their office as Desai 
under the Government, which appears to 
yield them an income of Rs. 6 to 8,000 a 
year. The father of the plaintiff No. 1 
named Appaji died, it is said, in 1868 

leaving him surviving four minor sons and 

daughters under the guardianship of his 
widow Amabai. Amabai appears to have 
continued to manage the property even 
after her eldest son, Baba Sahib, attained 
majority. Her daughter, who is now the 
second defendant, was married to Bhau, 
the brother of Adappa. 

It is established in this case that Bhau 
was the most intelligent among the mem¬ 
bers of his family, and he not only carried 
on the affairs of his own family, but was 
also entrusted with the conduct of the 
money-lending business of the plaintiffs 
family, which was under the management 
of Amabai. It is abundantly proved that 
Bhau carried on all the businesses in the 
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city of Belgaum, where the defendants 
resided. The plaintiffs’ family with Ania- 
bai as head, lived in the neighbouring 
township of Shahapur. It is also proved 
in the oase that, in carrying on the money- 
lending business of Ainabai, Bhau had in 
the usual way, opened in his account- 
books, what is called in the vernacular, 
khatas', in other words, “separate ac¬ 
counts” in the names of Amabai and her 
sons. These khatas are the credit and 
debit accounts of the particular person in 
whose name they stand. Apparently—for 
the sake of convenience in the money- 
lending transactions—Amabai had a se¬ 
parate account from her sons, but there 
is absolutely nothing to show that the 
moneys lent on the khata belonged ex¬ 
clusively to her. All the circumstances 
show that the moneys on these accounts 
belonged to the jointfamily. 

The khata in the name of Amabai was 
opened in 1899-1900 and was carried on 
up to 1905. The khata in the name of 
Baba Sahib, plaintiff No. 1, commenced 
in 1894 or 1895 and was carried on up to 
1905. It is not necessary to refer to the 
khatas of the minors, as they do not come 
into the controversy at all. 

Bhau not only opened an account in 
respect of the money-dealings of Amabai 
and Baba Sahib in his own books, but he 
appears to have opened in the books of 
another neighbouring money-lender named 
Ranojimane an account in the name of 
Amabai, sometime in January 1903. 

There can be little doubt, as the learned 
Judges of the High Court point out, that 
even if the onus of proving considera¬ 
tion for the mortgage lay on- the plaint¬ 
iffs, in the face of the fact that they hold 
a regularly executed mortgage-bond, the 
fact appears to be clear that the plaintiffs 
had ample means, both from their an¬ 
cestral properties and their monetary 
dealings, to advance the money to the de¬ 
fendants, as they allege. The only ques¬ 
tion is, whether the money was in fact 
lent. The defendants contend that, al¬ 
though they executed the mortgage no 
consideration passed. 

The Sub-Judge threw the onus on the 
plaintiffs, and as already stated, came to 
the conclusion that no consideration ever 
passed. The High Court, assuming that, 
as the defendants came under the pur¬ 
view of the Deccan Agriculturists Act, 
the onus was on the plaintiffs to establish 


clearly that they paid any consideration 
for the mortgage, have held that tliey 
have discharged that onus. On appeal 
before the Board, it has been contended 
at considerable length, that the learned 
Judges of the High Court look a wrong 
view of the facts. 

Their Lordships liave given their best 
attention to the arguments put forward 
on behalf of the defendants, and have 
come to the conchision that the view 
expressed by the High Court is well- 
foundetl. 

It appears that the defendants were in¬ 
debted to another family of money-lenders 
called Sakhtankars. The ISakhtankars held 
from the defendants a mortgage executed 
in 1S8() in respect of the properties of the 
defendants. It was an usufructuary mort¬ 
gage for ten years and the defendants were 
in possession of the mortgaged premises 
under a lease or rent-note. The defendants 
weje wholly unable to discharge the debt 
or even to pay the rent to the Sakhtan 
kars. Tlie ten years of the lease were 
expiring and the period for the re-payment 
of the loan had approached. 

In tliese circumstances, Bhau, who was 
the chief agent of the defendants in all 
the transactions relating to their estate 
and business, sought the assistance of a 
Pleader of the name of Cliatre to induce 
the Sakhtankars to come to an arrange¬ 
ment by which the mortgagees would 
accept a smaller amount in full discharge 
of the debt and mortgage. 

The debt had mounted up to something 
like Rs. 45,000 and Chalre appears to 
have induced the Sakhtankars to agree to 
accept Rs. 35,000 in full discharge. In 
order to obtain the remission, it was ne¬ 
cessary for Bhau to show that the money 
he was paying came from himself. The 
plaintiffs state that he was Rs. 24,000 short 
and that they took that amount from Ama- 
bai’s account to pay the debt to Sakh¬ 
tankars. The defendants allege, on the 
other hand, that the whole of the amount 
paid to the Sakhtankars belonged to their 
joint family. There is no entry in their 
books with regard to this payment. 

Mr. Justice Shah, in his careful examij 
nation of the account-hooks, shows that 
Bhau had, at the time when the transac¬ 
tion relating to the payment of Sakhtankars* 
debt took place, something like Rs. 24,000 
belonging to Amabai in his hands. 
The plafntiffs have produced a memoran- 


IGO 
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dum in Bhan's handwriting, Ex. G5, 
which conclusively establishes this fact’ 
There is absolutely no evidence to contra¬ 
dict this part of the case. From whatever 
source the balance of the Rs. 35,000 might 
have come it is established beyond doubt 
tliat Bhau had money in his hand at that 
time belonging to the plaintiffs' joint 
family, and that he utilised the same for 
the purpose of paying Sakhtankars. 

The Sub-Judge's judgment has proceed¬ 
ed entirely on suspicion; bethought that 
because Bhau tohl Chatre at the time 
when he was inducing Chatre to obtain a 
remission from tlie Sakhtankars. that the 
mon^’, sometliing like Rs. 20,000, belonged 
to him, that Bhau was playing a trick 
upon his brothers and that tije'monev really 
belonged to the joint family. AVith that 
view their Lordships em))hatically differ 

It was in the interest of Bhau, as well 

as the other members of his family to "et 

a remission, and that remission they could 
only get if they represented that the whole 
of the money came from themselves with¬ 
out any help from outside; and the state¬ 
ment which Chatre says was made to him 
by Bhau does not appear to their Lord- 
ships to be of any value. The oral evi¬ 
dence produced on behalf of the defendants 
IS wholly unworthy of credit. In a case 
like this, it would be enougli to say that 
to proceed on the divergent statements of 
the witnesses on either side would be most 
unsafe. 

The facts are quite clear. On the '^3rd 

payment was made" of 
Rs. 35,000 to the Sakhtankars. A week 
previous to that Bhau executed a promis- 
sory note for Rs. 23,219 in favour of 

Amabai. The document is in the follow¬ 
ing terms:— 

/icceipt.-Receipt given in writing bv 

fs as'folW-* ^-^^idingat BelSaum 

^ promissory note in 
Ks. 23 219 (twenty-three thousand two 

hundred and nineteen) have received the 
amount in cash. Nothing is due from you in 
respect of that promissory note I have 
received the whole of the alub^'n 

a^ above " '^“ting 

month of Decem- 

Myt“nh"n<BLtS"'°° 
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riie connection between the promissory 
note and the payment to Sakhtankars on 
the 2ord December is obvious. Their Lord- 
ships are not prepared to accept the con¬ 
tention that it was not given on the date 
It hears. By this promissory note it will 
seen that Bhau makes himself responsi- 
hl.; for the amount he borrowed from Amba- 
bai, and if the proceeds were applied, as 
their Lordships agree with the High Court 
in thinking they were applied, in the dis¬ 
charge of the Sakhtankars’ mortgage. AVhat 
more natural than this that Bhau should 
be anxious to get his brothers to imder- 
ake along with him the responsibility of 
the burden so contracted, in favour of Ama¬ 
bai, and he accordingly went on pressing 

them to execute a bond? He not only press- 
ed them himself, hut invoked the assist¬ 
ance of Chatre in tliat matter. 

On the 17th September 1905, the bro- 
t iers agreed tojoiii with him in the exe- 
oution of tlie mortgage-bond, and the bond 

b^rs \ V s'Sned by tlie three bro¬ 

thel.?, Adajipa, Bhau and Ganapati It 

af'the Ve'"- f'"'® at Shahapur 

nat al t l "-ohd 

thp c ' This mortgage i? on 

-ats Ti p fo S'akhtaii- 

i-ent-nntp e-’^ecuted a 

possession of !?' “bowed to remain in 

1 ossession of the properties mortgaged on 

edmlTel ^ contend- 

naid nn rl ‘ ‘bat they 

he fact ft ; ““ evidence of 

mort-aC ‘th ‘""‘‘d for the 

exDlalt?d’ t^®,V°“-P“J’ment of rent may be 
HiVh rt^’i 1'® learned Judges of the 

of the paTtifs^' relationship 

qmte true that some two years after 

a noln'inarfrLstetbr Bufhi' r 

Blnn nnr e” P'^iyment, but neither 
get rid of action to 

cas°“‘'and‘fhf?®-significant in the 

."is ir"'- 

■"K'f? “1 ™ 

Si 

®ord of Rights register “C.” nor. their 
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Lordships gather from Counsel in the 
case, has he been shown any copy of the 
same. 

Their Lordships consider that the de¬ 
fence cannot be accepted, and that the 
judgment of the High Court is right, and 
they will, therefore, humbly report to His 
Majesty that the appeal should be dis¬ 
missed with costs. 

z. K. Appeal dismissed. 

Solicitor for the Appellants:—Mr. E. 
Dalgado. 

Solicitors for the Respondents:—Messrs. 
T. L. Wilson <& Co. 


LAHORE HIGH COURT. 

First Civil Appeal No. 3141 of 1924. 

April 30, 1925. 

Present .’—Mr. Justice Jai Lai. 

MOHAMMOD AFZAL— Defendant 

—Appellant 

'V&VSUS 

ABDUL HAMID— Plaintiff- 
Respondents. 

Civil Procedure Code {Act V of W0S)y Sck. II, Paras, 
lit, 15,20—Reference to arbitration without intervention 
of Court—Court, -power of, to amend award—Evidence 
recorded in absence of one party — Misconduct. 

la the cass of a reference to arbitration without 
the intervention of the Court, the Court has no power 
to make a correction in the award. The only order 
which the Court can make in such a case is to order 
the award to be filed and to pronounce judgment on 
the award or to refuse to order that the award be 
filed, [p. 161, col. 2.] 

[Case-law discussed.] 

An arbitrator must record evidence in the presence 
of both parties, allowing each to examine and cross- 
examine the witnesses produced by the other. 
Where an arbitrator records the evidence of one 
party in the absence of the other party, he is guilty of 
judicial misconduct and his proceedings are vitiated, 
[p. 162, col. 1.] 

First appeal from a decree of the Dis¬ 
trict Judge, Gurdaspur, dated the Isfc 
August 1924. 

Sheikh Niaz Mohammod, for the Appel- 
lant. 

Sheikh Mohammed Munir, for the Re- 
BpoQdent. 

JUDGMENT.— The parties to this liti¬ 
gation referred their dispute to the arbitra¬ 
tion of two arbitrators and an umpire. The 
umpire was to act in case the arbitrators 
differed. The arbitrators having differed 
the matter was referred to the umpire M. 
Mohammod Ashraf. He gave an award to 
which several objections were raised by the 

11 
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appellant. The learned District Judge has 
overruled all the objections but has found 
that the umpire made some mistakes in 
calculating the amount payable to the re¬ 
spondent and as the respondent argeed to the 
correction of those mistakes by the learned 
District Judge, he reduced the amount 
payable by the appellant to the respond¬ 
ent from Rs. 3,725-2-4! to Rs. 1,469-0-10^, 
On appeal it is contended that the arbitra¬ 
tion being without the intervention of the 
Court and the award having been given on 
such reference, the only course open to the 
learned District Judge was to order the 
award to be filed and to pronounce judg¬ 
ment according to the award or to refuse to 
order that the award be filed, and that it was 
not open to the learned Judge to correct 
the award himself. This contention of the 
learned Counsel is supported by para. 21 
of Schedule II of the C. P. C. which lays 
down that where the Court is satis¬ 
fied that the matter has been referred 
to arbitration and that an award has 
been made thereon and where no ground 
such as is mentioned in para. 14 or 
para. 15 is proved, the Court shall order 
the award to be filed and shall proceed to 
pronounce judgmentaccordingto the award* 
This paragraph does not authorize a Court 
to make any corrections in the award. The 
matter appears to be concluded by authority 
[see inter alia Dhanpat Rai v. Kahn Devi 
(1) Jaldhari Rai v. Muhammad Abdul 
Kabir (2) Lang v. Holland Moss Ltd. 
(3j and Mustafa Khan Phulja Bibi (4j]. The 
Allahabad High Court in Shyam Lai v. 
Parshottam Dass (5) appear to have taken a 
contrary view but they did not expressly 
dissent from or overrule [Mustafa Khan 
Phulja Bibi (4)], which was cited before them. 
Moreover, the mistake in tliat case was of a 
trifling amount as compared with the value 
of the properties with which the arbitrator 
had to deal and it was of mere calculation. 
The mistake in this case is of a very large 
amount and is not of that nature. In my 
opinion, therefore, this contention of the 
appellant must prevail. 

(1) 23 Ind, C.1S. 422; 30 P. It. 1011; 11 P. \V. 11. 19U; 
31 P. L. R. 1914. 

(2) 74 Ind. Cas. 610; (1923) A. I. R. (Pat.) 470; 1 Pat. 
L. R.244; 4 P.L.T. 669. 

(3) 27 Ind. Cas' 526; 8 S. L. R. 13a. 

(4j 27 Ind. Cas. 523; 2 A. h. J. 416; A. W. N. (1905) 
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Another objection that was taken by 
Counsel for the appellant to the conduct to 
the arbitration proceedings by the umpire 
was that he accepted a petition from the 
respondent in the absence of the appellant 
and tliereupon recorded the respondent’s 
evidence in the appellant’s absence. The 
District Judge has held that the umpire did 
not record any evidence in the absence of 
the appellant. The learned Judge is wrong 
there. A reference to the record shows that 
the umpire admitted that he recorded such 
evidence. He, no doubt, says that he told 
the appellant that he had recorded the 
evidence and gave him an opportunity to 
meet it. but that, in my opinion, was not 
sufhcient. The evidence should have been 
recorded by the umpire in the presence of 
both parties allowing each to examine and 
cross-examine the witnesses. In my opinion 
this amounted to judicial misconduct on 
the part of the umpire and vitiated his 
proceedings. I do not think there is any 
force in the contention of the Counsel for 
the appellant that ihe umpire acted illegal¬ 
ly in sending the award to the private 
Secretary and legal adviser of the Mirza of 
Qadian in order to obtain the approval of 
the Mirza. Both the parties being the 
^ollo\^ersof the Mirza of Qadian the umpire 
sent the award to his private Secretary and 
legal adviser for communication to the 
parties. It has not been established that 
he sent the award in order to obtain the 
approval of the Miiza or that his con¬ 
clusions were in any way influenced by the 

Mirp or his private Secretary and the legal 
adviser. ® 

The consequence of my finding on the 

learned Counsel 
13 that this appeal must be accepted and 

on the ground that the award was vitiated 

objection to its legality 
which was apparent on the face of itf and 
(6)^ misconduct of the umpire in recording 
evidence m the absence of the appellant 
and I order accordingly. The parties will 
bear their own costs throughout.^ ^ 

Appeal accepted. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 582 of 1923. 

March 24, 1925. 

r resent Justice Sulainian and 
Mr. Justice Bovs. 

DIP CHAND AND OTHERS—Defendants— 

Appellants 

versus 

Haji MUHAMMAD KHALIL— Plaintiff 
AND Rani DHANUEVl KOEK— Defendant 
3-t —Respondents. 

Landlord and tenant — Lease—Permanent rights of 
occupancy, whether can be created. 

It isopen to n zemindar to eonfer by grant per¬ 
manent rights of occupancy upon a lessee. 

Bachchi v. Bachchi, 28 A. 717; 3 A. L. J. 513; A.W. 
N. (IDOG) 219 and Bhola Sath Tewari v. Suraj Bali 
i?ai. 49 Ind, Cas. 357; 17 A. L. J. 120; 41 A. 223, re¬ 
ferred to. 

Second appeal from a decree of the 
District Judge, Azamgarh, dated the 16th 
January 1923. 

Dr. S.N. Sen and Mr. il/. A. Aziz, for the 
Appellants. 

Messrs. Iqbal Ahmad and Uukhtar Ahmad, 
for the Respondents. 

JUDGMENT.—The plaintiff sought 
to enforce his right to possession of certain 
land by ejection of the defendants Nos. 1 
to 3 and that the fourth defendant, the 
zemindar, be ordered to execute in favour, 
of the plaintiff a perpetual lease in terms 
of the agreement entered into between the 
plaintiff and the fourth defendant who had 
received from the plaintiff a sum as nazrana, 

1 he First Court gave him damages only. 

The lower Appellate Court gave him a 
decree ordering the zemindar to execute 
a registered lease in his favour confer- 
ing on him a right of occupancy in terms 
embodied in the receipt, Ex. No. 6, dated 
L of March 1919 and ordered that 

oe put in possession by ejectment of , 
the defendants. 

The defendants Nos. 1 to 3 set up their pos¬ 
session founding their title on a compromise 
arrived at in a suit for ejectment brought 
against them by defendant No. 4 but that 
compromise has been found to be collusive,, 
and ^e defendants Nos. 1 to3 now fall back 
on the plea that the plaintiffs cannot in 

any event succeed because their own title • 
18 defective. 

It is urged^ (1) that the plaintiffs were 
not entitled in their suit to have confer- 
red on them by the decree of the Court a 
nght to have a perpetual lease executed' 
in their favour conferring on them occu* 
pancy rights; (2) that the plaintiffs aske4 
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for a declaration that they had occu- te 
pancy rights ” (3) that the lower Appellate ce 
C ourt has declared them to have occupancy 0 ( 
rights; and (4) that a zemindar cannot by it 
a deed create an occupancy tenancy. A\ e t 
may say at once that there has been much t 
verbal play in the argument for the tl 
appellant with the phrases “right to o 

occupy” and “occupancy rights" but there a 
isa very real distinction. J 

Granting the fourth contention of the t 
appellant to be correct, i. e., that a zemindar t 
cannot create an occupancy tenancy 1 
having all the characteristics of an‘occu- J 
pancy tenancy” as known to the Tenancy j 
Act neither of the first three will bear ^ 

examination. ^ • 

As to the second point, the claim in i 

the first portion of relief (a) (istahqaq haq j 
kasht dakhilkari) that the plaintift had 
“occupancy rights” is not strictly accurate, 
but its real intent is made clear by the 
later words in the same relief “ira niz 
hash qarardad hahami mazkur-i-bala 
muddailehum No. 4 ko hukm ho ki patta 
dawami nisbat a7'aziat zail muddaie ke 
haq men tahrir karke registeri koradexcen 
by which words they pray that defendant 
No. 4 be ordered to execute a permanent 
lease in their favour. 

As to the third point some slight ground 
for the defendant-appellant’s contention is 
to be found in the mark of the District 
Judge that the decision in Bachchi v. 

Bachchi {1) “is in favour of the contention 

that it is possible for a land-holder to 
create an occupancy tenancy by grant. 

But later he says “there is nothing in 
the Tenancy Act which prevents a ^ land¬ 
holder from carving out a right akin to 
the rights of an occupancy tenant and 
in his final order he did not declare the 
plaintiffs to have occupancy rights, i. e., to 
be occupancy tenants within the meaning 
of the Tenancy Act but merely declared 
them to have a right of occupancy. In 
- that order he has held quite plainly that 
the- plaintiffs are entitled to a registered 
lease conferring on them a right of occu¬ 
pancy “in terms embodied in the receipt 
dated the 16th of March 1919.” That such 
a contract is not illegal is clear: s®® 

Bhola Nath Tewari v. Suraj Bah Rat U). 

The wavering of the lower Appellate 
Court between its description of a zemindar 
as having power “to create an occupancy 

tl) 28 A. 747; 3 A. L. J. 513; A 219. 

49 Ind. Cas. 357; 17 A. U J. 120; 41 A. 223. 


tenancy by grant” and having po'.yer “to 
carve out a right akin to the ngat:. of an 
occupancy tenant" is possibly due to the 
language used bv the learned Judge in 
the cas? of Bachchi v. Bachchi (1) to which 
the lower Appellate Court refers, where 
the learned Judge says: “He might confer 
on him the right to occupy the land at 
a fixed rate of rent, but that would only 
make him an occupancy tenant and not a 
fixed rate tenant within the meaning ot 
the Act " But we may note that ttie same 
learned Judge who used in Bachchi v. 
Bachchi (1), the words I have quoted made 
his meaning quite clear, in Bhola Nath 
Tewari v. Suraj Bali Hai 
the course of the argument he said: i heie 
is a difference between making a person 
an occupancy tenant and coufernug upon 
him the rights of an occupancy tenant. 

These two cases also further meet the 
first contention of the defendants that we 

Here it is clear that the plaintiff is 
entitled to a decree as prayed in relief (a). 

The order of the Court is that the claitn 
of the plaintiff in the relief (a) is decreed 
and the defendant No. 4 do execute and 
register in plaintiff’s favour a lease giving 
him a right of occupancy in of the 

receipt, dated 16th Mpch 1919, and that 
1 he be put in possession by ejectment oi 

i the defendants. . , , v i 

With the exception of the above verbal 

; alteration the appeal is dismissed with 

, costs including in this Court fees on the 

higher scale. 


z. K. 


Appeal dismissed, 


OUDH judicial COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 174 of 1924. 
February 16, 1925. 

Present.-—Mr. Wazir Hasan, A. J. C. 

Mirza ABID HUSAIN KHAN— 
Defendant No. 35— Appellant 

versus 

Lala SARJU PRASAD— Plaintiff and 

OTHERS— Defendants—Respondents. 

Interest-Maintenance, an-ears of, suU to recover-^ 

Interest u'hetlier can be cldinied. 

A claim for interest depends on contract, express or 

implied, or some rule of law allowing it. _ 
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SUNDER LAL V, BHUP SINQH. 


KahianDasy.Morihul Ahmad. ^Ct Ind. Cas. 548--10 
A. 407; l» 2 C, \V. X. 86(): 10 A. L. J. 693; 5 P. L. W. 
lol) :;5 M. L. J, UV.i; 28 L. J. 181; 8 L. W. i;!)- 
11918'M. W. X. 21 M. L. T. 110; 20 Bom. L K 
864 [\ C. ', fullowed. 

In a suit to n'covc-r arrears of maintenance decreed 
to the plaintiff by the Settlement Court, where the 
claim IS not based on any contract, the plaintiff is not 
entitled to interest on the arrears. 

Appeal from a decree of the Subordinate 
Judge, Barabanki, dated the 16th January 

1921, in Regular Civil Appeal No. 71 of 

1922, conhrniing tliat of the iMunsif. Ram 
Sanehighatat Barabanki, dated the 24th of 
October 1922, in Regular Suit No. 95 of 1921. 

Mr. il/. Wasim, for the Appellant. 

Mr. Daija Kishna Seth, for Respondent 
No. 1. 


[881. 0.1925] 

The appeal is, therefore, accepted to this 
extent that the decrees of the Courts below 
should be modified by striking out the sum 
of Rs. 220-2-4 from the amount which 
has ])een decreed to the plaintiff by those 
Courts. As the appellant had taken other 
grounds which were abandoned at the hear¬ 
ing of the appeal the proper order for 
costs is that the parties should bear their 
own costs in this Court but that they should 
pay and receive costs in proportion to 
their failure and success in the Courts 
below. 

2- K. xippeal accepted. 


JUDGMENT.— This is the defendant’s 
appeal. The plaintiff-respondent brought 
the suit out of which this appeal arises for 
recovery of Rs. 768-2-0, principal and interest 
due from the defendants as arrears of 
maintenance decreed to the plaintiff’s prede- 
cessors-in-interest by the Settlement Court. 
The Court of first instance gave a decree for 
Rs. 290-9-2 principal and Rs 220-2-4 interest 
at the rate of 6 percent, per annum The 
defendant-appellant preferred an appeal to 

Subordinate Judge of Bara 
Banki from the decree of the Munsif who 
had decided the suit in the first instance. 
Ine appeal was dismissed 

At the hearing of the second appeal to- 
daythe only-ground urged was ground No. 3 
and that relates to the plaintiff's right to 
claim interest. I am satisfied that there is 
no giound for allowing interest in the pre¬ 
sent case to the plaintiff-respondent. A 
claim for interest, to quote from the deci- 
mon of Lord Sumner m the ca.se of A'alwan 

.9) “depends on con¬ 
tract, expiess or implied or some rule of 

tenance in this case dees not depend on 
any contract express or implied and it is not 
contended that there is any rule of law 
which will allow interest to be decreed In 
favour of the plaintiff. The learned Suh“ 
ordinate Judge has allowed interest in the 
form of damages but there could be no claim 
for damages unless there w-as a contraS 

Lfd tLTthr- ^ 1‘^ve already 

contra^ * “ ^ ® of 

J.m; 8L.\V.179; (1918^ m F’ 

UO; 20 Bom. L. R. 8C4 (P, 


ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 1025 and 1029 

OF 1922. 

January 21, 1924. 

Present;—Mr. Justice Stuart. 

Lala SUNDER LAL— Plaintiff— 

Appellant 

venns 

BHUP SINGH AND ANOTHER—DEFENDANTS 

^ —Respondents. 

Uvit Procedure Code (Act V of 190S),8. ll~ReB 

Pluvious CouH not competent to try subse¬ 
quent suit, e feet of. ^ 

previous suit for arrears of rent by one of the 
was decided by an Assistant Collector of 

dpfpnHftT?!^ ’ dispute was the 

bptwpPTi°^fk ArAwt/A-asAt. The same question arose 
trinhio K Same parties in a subsequent suit 
WflM Collector of the First Class: 

♦bf of the Assistant Collector of 

fl<? a HpPl•o^^ ^ the previous suit u'ould operate 

in aPnnrt'^^f'f in a subsequent suit 

blit thof . ^®f]stant Collector of the Second Class, 
Cmirt nf would not operate as res judicata in the 
^ Assistant Collector of the First Class. 

becond appeal from a decree of the 

Shahjahanpur. 

xr^’ o' n for the Appellant, 

Respondents, 
learned District 
Jtstnissed these appeals on the 

fvfUn^ barred by rea 

Tt agree with this view, 

thp «3 ^ Assistant Collector of 

that A suit for arrears of rent 

inat the land was the defendants’ kkudkasht. 

the defendants’ khudkasht waa direct- 

i 
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ly and substantially in issue in a former 
suit be.tween the same parties litigating 
under the same title but it was not in 
issue in a Court competent to try the sub¬ 
sequent suit. So the decision in the former 
case cannot operate as res jvdicata in the 
present case. It is unnecessary to say much 
more. The provisions of s. 199 of the Local 
Act II of 1901 have no bearing on the 
matter. It is true that such a decision of 
an Assistant Collector of the Second Class 
would operate as a decision of the Civil 
Court in a subsequent suit in the Court of 
an Assistant Collector of the Second Class 
but it would have no effect in the Court 
of an Assistant Collector of the First Class. 

I, accordingly allow these appeals and 
as I have reversed the decision of the leain- 
ed District Judge on a preliminary point 
of law I send the appeals back to him to 
restore under their original numbers ^ud 
decide on the merits. The costs will follow 

results. , ,, , 

2 Appeals allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Rent Appeal No. 21 op 1924. 

February 16, 1925. 

Present: —Mr. Wazir Hasan, A. J. C. 

MATADEEN— Defendant—Appellant 

versus 

Saiyed MUSTAFA HUSAIN— Plaintiff 

—Respondent. 

Decree for rent—Direction that if decree is not 
satisfied within a certain time defendant shall be 

ejected, legality of. . . * 

A direction contained in a decree for arrears of rent 
that if the decretal amount is not paid within a certain 
tiin 3 the defendant shall be ejected from his holding, 
is improper and cannot be allowed to stand. 

Madho Prasad V. Lachhman, 11 0. & A. L. R. 1*, 
relied on. 

Appeal against the judgment and decree 
of the District Judge, Sitapur, dated the 
16th May 1924. 

Mr. H. N. Da9. for the Appellant. 

Mr. Hikimuddin, for the Respondent. ^ 

JUDGMENT.— This is the defendants 
appeal in a suit for recovery of arrears of rent 
brought by the plaintiff-respondent. The 
arrears amounted to Rs. 7-14-3. Tbe de¬ 
fendant pleaded payment but failed to 
prove it, The result was that the Court of 


lirst instance gave a decree for Rs. 7-14-3 
to the plaintiff-respondent and added that 

the amount decreed should be paid within 
•six weeks from the date of the decree other- 
wise the defendant would be ejected fioni 
the holding in suit. The appellant went m 
appeal to the Court of the learned District 
Judge of Sitapur and argued the point 
of payment alone. The appeal was reject¬ 
ed In second appeal the question is raised 
that the decree of the Court of first instance 
was improper if not illegal in directing the 
ejectment of the appellant in the event ot 
default of payment of the amount of the 
decree within six weeks from the date of it. 
This contention is supported by a decision 
of the Board of Revenue in the case ot 
Madho Prasad v. Lachhman (1). The learn¬ 
ed Assistant Collector who tried this suit 
in the first instance should have conhnecl 
it to one for arrears of rent only. His 
omission to do so was clearly an error of 
procedure and this Court is competent to 

correct it. 

I therefore, direct that the direction con¬ 
tained in the decree of the Court of first 
instance as to the ejectment of the appel¬ 
lant in case he makes default in payment of 
the amount decreed shall be expunged and 
the decree shall be retained merely for the 

arrears of rent. No order as to costs 

^ Decree modified. 

(1) 11 0. & A. L. R. 12. 


ALLAHABAD HIGH COURT. 

First Civil Affeal fkom Order No. 21o 

OF 1923. 

April 14,1925. 

Present.—Mr. Justice Sulaiman and 
Mr Justice Daniels. 

Maulvi MUHAMMAD ABDUL RAB- 

Applicant 

versus 

^peZ-Grn«1i 0 ?<ier-Appea!, 

‘^•'.‘“arclian is an oScer of the Court and is res- 
A ^hich appoints him guardian 

rle maSgement of the property of the ward and 
rMtoration of any property of the ward that le- 
mwinsin his possession. Orders made against him 
bV the Court <^n be executed in proceedings under tU© 

Guardians and Wards Act. 



MUHAMMAD ABDUL RAB V. KH«DAIJA [8ft 1. C. 1925] 


Appellant was appointed tlie guardian of a female 
minor and under the sanction of the Court lie exclianged 
certain property of his own with that of the minor. 
He was subsequently discharged and the minor’s 
husband was appointed her guardian. The husband- 
applied to the Court for re-opening the exchange on 
the ground that it was highh- disadvantageous to 
the minor and the Court after enquiry set aside the 
deed of exchange and ordered the appellant to re¬ 
turn the property which belonged to the minor 
before the exchange. The orfler expressly mentioned 
that the appellant was agreeal)le to the’cancellation 
of the exchange. The appellant applied in revision 
against this order but the revision was dismissed on 
the ground that the order being a consent order 
was nut open to be challenged. The husband of the 
minor subsequently put that order in execution and 
obtained delivery of possession of the pioperty lie- 
longing to the minor. Appellant thereupon applied 
to the Court to restore possession of the property 
to him on the ground that the order was without 
jurisdiction. His application was refused and lie came 
up in a])j>eal to the High Court ; 

Held, Jtthat the onler which had been executed 
having been passed <m llie basis of eon.sent it was no 
longer open to the appellant to eontend that that 
order wa.s jiassed without jurisdiction ; 

(2) that although the appellant had been discharg¬ 
ed from the guardianship on the date when tlie 
order was passed against him, the liabilities of even 
a discharged guardian continue after his discharge 
as regards any fraud which may subseipientlv be 
discovered and it must, therefore, be deemed 'that 
the order was passed against the appellant direct¬ 
ing him to restore possession of the properfv to the 
minor as a guardian still under the control'of the 
District Judge; 

(3) that the order so made was executable against 

andWar'Se”' '*"'*"*' *he GuaMians 

First appeal from an order, of the Dis- 
tnet Judge, Pilibhit, dated the 11th August 


St C Thovipson and Mr. P. N. Sapru 
for the Applicant. 

Mr. 5. B. Johari, for the Opposite Party. 

JUDGMENT,— This appeal arisei 
under the Guardians and Wards Act. Th< 
appellant was appointed guardian of th( 
minor Musammat Khodaija, and unde: 
sanction of the District Judge he exchangee 
certain property of his own with that o 
his minor ward on the 25th of July 1912 
In 1916 he was discharged, and the girTj 
father was appointed her guardian. Sub 
sequently she was married, and her husbanc 
Aziz Ahmad was appointed her guardian 
Aziz Ahmad applied to the District Judee 
for re-openmg the exchange on the ffroiinr 
that It was highly disadvantageous to his 
minor wife The learned Judge after en 
qmiy passed an order on the 28th of April 
1921 setting aside the deed of exchanlJ 
and ordering Abdul Rab, the appelW fn 

return tb? property which belonged to the 


minor before the exchange. This order 
expressly mentioned that Abdul Rab was 
agreeable to the cancellation of the ex¬ 
change. Abdul Rab came up in revision 
here. This revision was dismissed on the 
ground that the said order was a consent 
order and was not open to be challenged 

Aziz Ahmad has put that order in exe¬ 
cution and obtained deliveiy of possession of 
the properly. Subsequent to the delivery 
of possession Abdul Rab applied to the 
(’oiirt below to restore him the possession 
on the ground that the order was W’ithout 
jurisdiction. His application has been re¬ 
fused. Hence this appeal. 

W e are of opinion that when the order 
dated the 28th of April 1921 was passed on 
the basis of consent it is no longer open to 
Abdul Rab to contend that that order was 
passed witnout jurisdiction. It is true that 
on that date hehad been discharged from the 
guardianship, but liabilities of even a dis¬ 
charged guardian do continue after his dis¬ 
charge as regards any fraud which may 
subsequently be discovered I'bis is ex¬ 
pressly provided in s. 41 (4) of Act 
^ III of 1890. It must, therefore, be deem¬ 
ed that the order of the 28th of April 1921 
was passed against Abdul Rab directing 
him as a guardian still under the control of 
the District Judge. 

An order passed against the guardian 
is certainly executable. A guardian is an 
officer of the Court and is responsible to 
the Court which appointed him as guar¬ 
dian for due management of the property of 
the ward and for restoration of any property 
^ the ward that remains in his possession. 
Orders against him can be executed in 
proceedings under the Guardians and 
Wards Act. The case is quite different 
attempt to enforce an order against 
a third party who may be a perfect stranger 

to such proceedings. We accordingly 
dismiss the appeal with costs including m 
this Court fees an the higher scale. 

Appeal dismissed. 
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RANGOON HIGH COURT, 

Fxrst Civil Appeal No. 14 of 1923. 

July 7.1924. 

Present;—Mr. Justice Duckworth and 
Mr. Justice Godfrey. 

MA E KHIN AND OTHERS—Defendants— 

Appellants 

versus 

. MAUNG SEIN and others—Plaintiffs 

—Respondents. 

Muhammadan Law—Hanafi School—Imam 
Yusuf and Imam Muhammad, priority between—Wakt, 
whether can be created orally—MutwixWi, appointment 
of^Ohject, declaration of—Presumption-Reservation 
of power to alter 7'ules, validity of — Life-interest 
reservation of—Invalid clause, effect of-—Breach of 
trust —Appeal —Finding of fact—Oral evidence, 

appreciation of—Interference by Appellate Court. 

Where Hanafi Law is applicable, decisions in 
India are primarily given according to the tenets of 
Imam Abu Yusuf and not according to those of 

Imam Muhammad, [p. 167, col. 2.] 

Under the Muhammadan Law a verbal wakf is 
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therein. Tlienceforth it_ is absolutely inalienable 
and unmheritable. [p. 173, col. 1.] 

The wakif need appoint no mutwalli. In me 
absence of anv appointment he is presamed himself 
to be the mutwalli. Nor is it necessary for the waki; 
to declare his object. This will be assumed to be 

for religion and charity. [i^i'L] . • .i,^ 

The reservation of the ujaAri/s hfe-mterest m the 
'nronerty does not clash with the conception of a 
valid wakf, provided the corpus of the 
there and then, definitely and finally appropriated 
to the intended purpose, ».'•., to the service of Ood. 

the uiafci/to reserve to himself as 
inutiualii, the power to make such alterations in the 
rules etc. of the grant as may be necessary to meet 
any new, or changed circumstances, or conditions. 

^^The’presence of invalid clauses in a wakfngmah 
’does not vitiate the wakf. TJie on y result is that 
the offending clauses are invalid LI, col. -.j 
- Where a wakf has been validly 
berfected by a wakfnamah, the mere fact 
wakif, aa mutwalli, has committed breaches of trus 
in regard to the income of the property would not 

invalidate the wakf. [p. 172, col. 1.] 

As a rule an Appellate Court ought to attach great 

vatue t 9 the findings of fact of the Trial Court ba^ed 

on an appreciation of oral evidence, 
the Judge who wrote the judgment m the rir.st Coui t 
did not examine the witnesses and had no oPPJ^^'^P^y 
of observing their demeanour, he could not be in a 
better position than the Appellate ^ourt to judge^of 
the reliability of the witnesses evidence, [p. n^coi. 

[Case-law on all points considered.] 

x-wau appeal from a decree of the 
Utrict Court, Mandalay, in Civil Regular 

^r6: 42 6f 1920. . . T • N 

Mv. Chatterjee (with him Mr. S. Mukergee)^ 

foy the Appellants. 

Mr. Luffer, for the Respondents. 
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JUDGMENT.— The plaintiffs-respond¬ 
ents instituted a suit against the defend 
ants-appellants and one Maung Po 
Lan, for a declaration that there had been 
a valid dedication of certain landed pro¬ 
perty worth about Rs. 30,000 situated in 
Mandalay Town, for religious and charita¬ 
ble purposes by Haji Palitaga U Po Tha 
deceased, as stated in his deed of ^cakf, 
and that they were the muticaHis tliereof 
in succession to him, and for an order 
direcling the appellants-defendants to give 
possession of the said property. The defend¬ 
ants are the widow and other relatives 
of the deceased. The plaintilfs’ claim was, 
in fact, that the deed of u'akf dated Decem¬ 
ber 28Lh, 1914, executed by U Po Tha and 
duly registered, was a valid irakf. This 
deed deals with three holdings in Mandalay 
with the buildings thereon and pur¬ 
ports to dedicate them "in perpetnum." 

It was further alleged by the plaintiffs, 
in their plaint that, about six mouths before 
ins death, and in about iMay-June 1919, 
U Po Tha verbally dedicated as a icakff 
for the same purpose, two/I’/mns of another 
building and the western portion of the hold¬ 
ing on which it stood, valued at Rs. 10,000. 
Their prayer included this property, and 
their claim is that it was an addition to 
the previous ivakf, which was made by the 
registered wakfnamah. 

'Ihe defendants admitted that Haji U 
Po Tha executed the registered wakfuamah, 
but they contended that it did not create 
a valid wakf under Muhammadan Law. 
They denied the alleged later verbal dedica¬ 
tion of the two khans, and pleaded that, in 
any case, it was invalid, inasmuch as 
it was not made in writing duly registered. 

• Thepartiesareadmittedly Zsrbaddi Sunni 
Muhammadans of Mandalay, and are subject 
to the Hanafi branch of Mussulman Law. 

In a long, and well-considered judgment, 
the learned Judge of the District Court 
(Mr. H A. Brown, now acting High Court 
Judge) decided that the wakfnamah creat¬ 
ed a valid wakf, and that plaintiffs were 
the MutwaUis thereof, but he held that 
there was no valid oral dedication of the 
two khans, though there was an expressed 
intention, never brought to fruition, on U 
Po Tha's part, to create the later wakf. 
He directed the defendants-appellants to 
o-Lve possession of the properties covered 
by the registered deed. He also made certain 
orders as to costs. 

In the District Court, the ground qh 
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which the defendants attacked the wakf- 
namah was that Haji U Po Tha retained the 
property in his own possession, and had 
full control and enjoyment thereof up to 
his death on 20th November 1919. They 
contended that he never made over the 
property to the plaintiffs as muticallis, 
though the latter were named as such in 
the deed. Further they urged that the 
'icakfnamah itself indicates that U Po 
Tha never divested himself of his charac¬ 
ter as owner of the property, and that, after 

he lost his case in Suit Xo. 21 of 1913, he 
married the principal defendant, Ma’ E 
Khin, and resolved to keep the property 
as his own, by way of making provision for 
his familv. 

There was also a plea that, in virtue of 
the_result of Civil Regular Suit No. 21 of 
1915, the matter in issue in tliis case 
namely, the validity of the wnkfnamah 
was res judicata. This was quite* rightly 
found against the defendants, and the 
question of res judicata is not now before 
the Court. 

^ppsal to this Court, the grounds 
raised by the defendants-appellants are 
that, considering the conduct of U PoTha 
the provisions in the deed were illusorv’ 
and no valid wakf was created ; that if tile 
deed is valid at all, it is only valid as a 
Will or testamentary irakf, and so can affect 
only one-third of the deceaseds nett estate: 

is valid, but is not 
a Will, then the charitable dispositions in 
It must be given effect to, but the residue 
must accrue for the benefit of U PoThas 
heirs The ground alleging that, inas¬ 
much as the plaintiffs-respondents could not 
produce the original wakfnamah, and could 

not establish that the defendants appellants 

had possession of it, the lower Court 

should have held that it did not exist, has 

not been argued, and may be taken to have 
been dropped. 

The plaintiffs respondents have filed cross- 
objections to the learned District Judge’s 
findings, m regard to the later oral irafcf 
of the two khans, after his marriage to 

the 1st appellant, Ma E Khin, which they 
contend was c early established to have 
been a valid wakf. 

The appellants have raised M'hat are real 

in appeal, hut they were 

clearly involved in their DleadinjTfl 
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law, can, and must, be dealt with in this 
appeal. 

When the registered wakfnamdh was 
made, it is admitted that U Po Tha was 
a widower, his first wife, Ma i\Iyin and his 
second wife, Ma Mya, having both died. 
It was some considerable time after the 
vakfnamah had been executed that he mar¬ 
ried the 1st appellant, ivho was then a 
young girl of about sixteen years of age 
whilst the icciA://was over sixty. It is admit¬ 
ted that V Po Tha left no issue. 

It is now stated by the appellants that 
the property in dispute, which is in the 
centre of Mandalay Town, is worth over a 
lac of rupee (Rs. 1,00,000). If so, it appears 
to have been undervalued in the plaint 
unless, as is suggested, the local value of 
immoveable property has since risen very 
considerably. 

The fact that the original wakfnamah was 
not produced in evidence has not been 
directly commented upon in argument. 
But it is suggested that U Po Tha must 
have destroyed it, when he married 1st 
defendant-appellant, Ma E Khin, after the 
result of his civil suit about the deed, 
thus showing that he considered the whole 
matter at an end. There is no justification 
in this suggestion. The imki/not only took 

A A learned Government 

Advocate Mr. Ouy Rutledge (now Rutledge, 

J.), on the deed, but he went to the trouble 
of having the property registered in the 
, Lots Office as wakf property 
with himself as mutwalli. The in¬ 
dications are that the original deed was 

® Khin, and that, in spite 
of the allegations in the pleadings, and 
express notice to produce it she has kept 
It back. There were thus sufficient reasons 
tor admitting secondary evidence of the 
terms of the deed, and of the xoakf. The 
defendants-appellants, moreover, relied and 
still rely upon the deed just as much as the 

plain iffs-respondents, in their attempt to 
defeat the validity of the wakf. 

Nothing further need be said about this 

referred to in the 

grounds of appeal at all 

nrnJfu• indicated hv the 

kent defendant, MaEKhin 

PaThi f' “oooiint-books, in which U 
the Leraelf) entered 

The ‘““O'"® of the trust. 

E^Khin-r " of smalt items. Ma 

a fChins affidavits and evidence about 
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these speak for themselves. It was clearly 
a mere afterthought on defendants’ 
part to call Maung It at the conclusion 
of the case, some two years later, in order to 
produce two alleged account books, which, 
on plaintiffs’ learned Advocate’s objection 
•were quite rightly excluded. 

The proceedings, in fact, indicate that 
Ma E Khin, (whether on her own motion, 
or under the advice of her Advocate and 
relatives, cannot be stated), has deliber¬ 
ately refused to produce both the original 
wakfnamah, and the account-books, and 
other papers relating to the wakf property 
and the various tenants thereof. 

It is thus not unnatural that Mr. Lutler 
for the respondents-plaintiffs, now asks that 
this should lead to strong presumptions be¬ 
ing made against the bona fides find honesty 
of the defendants. 

It is true Ma E Khin has prevaricated 
a great deal, and that not much reliance 
can be placed upon her evidence, either in 
regard to the documents, or in regard to the 
wcLkfs now in question. 

The ivakfnamah is a very long docu¬ 
ment. It was written in Burmese. But it 
is admitted by both sides that the trans¬ 
lation thereof on the record is substan¬ 
tially accurate. The writer of this judg¬ 
ment is acquainted with the Burmese langu¬ 
age, and can certify that such is the case. 

The clauses of the deed, which require 
discussion, and to which appellants take 
objection are els. 2, 3, 4, 5, 7, 11, 13, 14, 
19, 20 and 22, The walcfnamah expressly 
stated that the teachings of “ Imani Abu 
Yusuf ” had been relied upon drawing it 
up. It is necessary to bear this in mind. 
It is necessary, also, to consider, specially, 
cl. I, which specifically shows that the 
whole intention of the wakf was that 
neither he, nor his heirs and successors 
after his death, should be able to sell, 
mortgage, or otherwise alienate, any interest 
in the corpus of the property concerned 
in the wakf. This is very important, and 
what comes afterwards, in the twelve 
clauses, to which objection has been taken, 
must be read in the light of this clause. 

The wakfnamah, up to cl. 4, clearly esta¬ 
blishes the actual creation of wakf for re¬ 
ligious and charitable purposes, and the 
dedication of the property to the Almighty. 
Olauss 2 reserves to the wakf, as Mut- 
walli^ the occupation of the property up to 
his "death, and the usufruct of the rents 
and profits of the property, after paying 
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for necessary repairs, extensions, or im¬ 
provements, and paying taxes, and monthly 
subscriptions and expenses for his meritori¬ 
ous and charitable acts. In this clause he 
expressly makes himself the mutwalli, as 
is usual in Zerbaddi waJefs in Mandalay 
[see the case oi Maung Fo Tliwe v. Mating 
Ska Bin (1)] and there is nothing objection¬ 
able in this. [See the analogy in Joygun^ 
nessa Bibi v. Majil-ullah Mamed Promanxk 
( 2 )]. 

In the case of Casamally v. Currimbhoy 
Ebrahini (3j, it was held that the reserva- 
lion of the ivakifs life-interest in the pro¬ 
perty does not clash with the conception 
of a valid waJxf, provided the corpus of the 
property is, there and then, definitely and 
finally appropriated to the intended pur¬ 
pose, i.e., to the service of God. The wakf- 
namah indicates that this was the case 
here. Moreover, it is in accordance with 
what is stated in Dayal’s Durrul Mukhtar 
page 351 and page 237 of Hamilton's 
Heda ya. 

The wakf was made after the passing of 
the Mussulman Wakf Validating Act of 
1913; ?. e., after March 7th, 1913, which, 
as regards Sunni Muhammadans, subject to 
the Hanafi Law must be taken to have re¬ 
affirmed the view taken in the case of 
Doe d. Jauri Beebee v. Abdoolah (4) (which 
is considered correct law by Mr. Amir Ali 
in his works on Muhammadan Law), that 
decisions in India are primarily given ac¬ 
cording to the tenets of Imam Abu Yusuf, 
and not according to Imam Muhammad. 
The case of Muhammed Aziz-ud-din Ahmad 
Khan v. Legal Remembrancer (5) which 
relied upon a majority of the judgments, 
but not oil that of Amir Ali, J., in the 
Full Bench case of Bikani Mia v. Shuk Lai 
(6) is no longer good law, in regard to 
wakfs made in India after Act VEof 1913 
came into force. 

There is thus nothing fatal to the lyafc/- 
namah in cl. 2. 

Clause 3 lays down that, after the wakifs 
death the monthly income shall invariably 
be used for the wakf property and other 
purposes specified in the deed. This must 
be read with cl. 2. It merely states what is 
to be done with the income, when the 

U) 2 U. B. R. (1897-01) 480 at p. 482. 

(2j81 Ind. Cas.85'J; 28 C. W, N. 781. 

(3) 12 Incl. Cas. 225; 36 B. 214; 13 Bom. L. R. 717. 

( 4 ) (1838) Fulton 345; 1 Ind. Dec. {o. a.) 81S. 

(5) 15 A. 321; A. W. N. (1893; 109; 7 Ind. Deo. (n. s.) 
022 . 

ifi) 20 0.116; 10 Ind. Dec. (n. a.) 79 (F. B.), 
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wakif has passed away, aad has ceased to 
be muticalli. 

Clause 4—another of the clauses in dis¬ 
pute-goes on to emphasise the irrevocabi¬ 
lity of the wakf and to reserve to the wakif 
oXone, during hi^ life^ the right of making 
any alterations in regard to the rents and 
profits of the buildings and land, or any¬ 
thing relating to the siid buildings and 
land, or the donations, rules, etc., laid 
down in the deed. Very strong objections 
have been raised in regard to this clause, 
as evidence of the fact that the dedication 
made by the deed, was illusory, and not 
final, and that it was, during U Po Tha’s 
lifetime, still in his power completely to 
alter the conditions of the deed, and even 
to interfere with the buildings, and land. 
The clause is not Ivippily worded, but it 
does not seem when carefully studied, to 
go as far as the appellants’ learned Pleader 
contends that it does. It means no more 
than that, if occasion arises before his 
death, the xrakif^ as mulwalU, may make 
such alterations in the rules, etc., of the 
grant, as may be necessary to meet any 
new, or changed circumstances, or condi¬ 
tions. It cannot well be imported into it 
that he reserves the power to alter or 
change the corpus of Hie property. If this 
was so, it would be inconsistent with the 
permanent dedication made earlier in the 
ivakfnamah, which must be read, as a 
whole and not otherwise. Moreover, no 
alterations were ever made by the ivakif. 
That there can, according to Mussulman 
Law, be a power of alteration reserved by 
the wakif in this manner in the xvalcfnamah 
appears to follow from s. 46G, page 558, 
2nd Edition of Tyabji's Principles of 
Muhammadan Law, and page 426 and page 
437, 4th Edition of Amir AH’s Muham¬ 
madan Law, Volume I Further, the 
whole conduct of Haji U Po Tha during 
the period of his suit on the deed, and 
thereafter, seems to indicate his intentions 
in regard to this power of alteration, and 
that it did not denote that the deed was 
revocable, or that he intended to change 
the co7‘pus. Finally, if, as is admitted, 
there can be a power to exchange the wakf 
property, then, by analogy, there must be 
a power to alter rules, and conditions (Amir 
Ali, Volume I, page 758). 

Clauses 5, 6 and 7 of the wakfnamah 
are principally criticised by the appellants, 
ia that therein it is shown that the wakif $ 
iatentioa was that the assignment was only 
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to have effect after his death and was no 
more at best than a testamentary wakf. 
It is contended that, all through the deed 
the use of the expressions “ after my 
death, whilst I am alive " etc, is very 
constant, and supports the appellants’ 
claim. 

But, in this connection, also, the wakf¬ 
namah must be read as a whole, and it 
must be borne in mind that the wakif 
had made himself the first mutwalli of the 
v'akf properties for life. It is clear en¬ 
ough, so far, that the corpus of the pro¬ 
perty was at once dedicated to God, and 
that the wakif not only intended that 
this should be so, but also took all pos¬ 
sible steps to see that his intention was 
carried out, within as short a time as possi¬ 
ble after the deed had been registered, and 
afterwards up to his decease. 

As regards cl. 11, this merely shows how 
the income of the buildings was to be used 
by him, and by the mxitwallis whom he 
appointed for the period following after 
his death. Naturally, as times changed, 
the total of the income would change. 
There is nothing materially wrong with 
this clause. Special provision is made for 
a pro rata alteration, in such circumstances, 
in the various gifts, donations, expenses 
aud salaries specitied in this clause. 

Clauses 13 and 14 describe the. duties of 
the mutwallis after the wakifs death. There 
is nothing which really requires comment 
in these clauses. They do not show that 
the wakf was merely testamentary, or that 
the wakfnamah is really only a Will, as is 
contended by Mr. Chatterjee for the appel¬ 
lants defendants. These clauses, again 
must be taken along with the fact that 
Palitaga U Po Tha was the first mutwalli. 

Clauses 19 and 20, it is urged, show that 
ihe mutwallis were not to get possession 
until after the wakifs decease, and then 
only for 70 days, after which they were to 
let out the property on monthly rents. The 
period of 70 days was to be spent in prayer 
for the wakifs benefit, and for feeding 
the poor. From this the position is taken 
that the wakif is ab initio invalid, and that 

the property never vested in God. 

Clearly this is not so. There is nothing 
contrary to Muhammadan Law in these 
clauses. According to the School of Abu 

j j.® was completed by U Po 
4 ha s dedication. His changing the charac¬ 
ter of his possession from mftra owner to 
trustee or mutwalli, was, in Uie circum- 
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stances, adequate, coupled with the fact 
that he did, as a matter of fact, cany out 
several of the objects of the deed, while he 
was alive. See Tyabji, page 545, and 
Amir Ali. Edition 4, Volume I, page 237, 
and the case of Jinjra Khatiin v. Mahomed 
FakiruUa Mea (7). 

Clause 22 is important. It deals fur¬ 
ther with the power of the wakif to make 
alterations, and is restrictive of the power 
given in cl. 4. The clause reads;— 

" When I during my lifetime, want to 
make (and do make) alteration, amend¬ 
ment, deletion or addition with regard to 
the management, rules, and regulations 
(conditions) relating to (contained in) the 
xvakf deed which is hereby executed, and 
under which tlie icaki is made, such 
amendment shall be held valid only when 
made in writing, signed by me personally 
in the presence of witnesses, and attached 
to the wakfnamah (deed) as correction or 
supplement.” 

This is the official translation. It 
should .be translated, more correctly, as 
follows:— 

“ With reference to the wakfnamahy by 
which this wakf is created, while life is in 
me, whenever I desire personally to vary, 
amend, delete, matters of management, 
conditions and rules, this can only be 
done by a document written and signed in 
the presence of witnesses, and attached to 
the present wakfnamah as a correction. 

The chief point is that the words “(and 
do make)’’ do not seem to occur at all in 
the Burmese. 

This clause taken with cl. 4 clearly re¬ 
serves a very wide power to the wakif to 
amend the rules of the wakf . However, it 
is not in any way inconsistent with a 
complete dedication of the corpus of the 
property to God, and no authority has been 
quoted, w'hich shows that such a power of 
alteration is illegal, or would avoid the 
wakf, or as to the quantum of power of 
alteration, which would invalidate the deed. 
It does not amount to much more than 
that the wakif reseiwed to himself the 
power of administration. It is significant 
that it is a sine qua non attaching to this 
power of alteration, that alteration must 
be 80 made as to be consistent with the 
essentials of a Sunni wakf. It must again 
be borne in mind that these clauses cannot 
be read by themselves, but must be read 

(7)67 lud. Gas. 77:34 C.L.J. 444; 26 C. W. N. 749; 

49 0.477. 


in connection with the whole deed. In 
fact, this clause read with cl. 4, and the 
main clauses of the wakfnamah, cannot 
be taken to give the wakif powers to set 
aside the original dedication and trust, 
but only to exercise a wide discretion as 
to the conditions and objects of the trust. 

It seems to have been overlooked more¬ 
over by the learned Pleader for the appel¬ 
lants that, if there is an invalid clause, or 
if there are invalid clauses, in the wakf¬ 
namah, this will not vitiate the vxikf [page 
30C), Volume I, Amir Ali’s Muhammadan 
Law (4th Edition)]. 

The only result is that the offending 
clauses are invalid. 

Then it is urged that, out of seventeen 
persons appointed by the wakfnamah as 
mutwallis, to succeed the wakif after his 
death, five are dead, and one, did not up¬ 
hold the wakf, and that Haji U Po Tha 
appointed no successors to those who, died 
before him. This is laid hold of as evidence 
that he never intended that the wakf should 
be real, and that, after his marriage to Ma 
E Khin. he gave up all idea of it. This by 
no means follows. He was the muhvalli, 
and the survivors of those originally 
selected by him would have the power, 
after his death, of appointing others to 
re-place those who were dead or who had 
withdrawn. 

Theieis, moreover, ample evidence that 
the tcakif paid regular sums as stated in 
the deed* to two mosques, and a madrassa, 
whilst he spent a good deal upon repairs. 
There is no proof that he bougit, from the 
income, jewels for Ma E Khin. On the 
contrary, it is proved that he used a sum of 
Rs 5 000 which he inherited from his 
brother, Maang Po Win, and the surplus 
income from the wakf properties, to erect 
the pucca building on the land to the east 
of those properties, half of which, with half 
of the land, forms the subject of the alleged 
oral waA:/inl919. It is true that he had 
no other source of income, so he must have, 
as he was entitled to do, used a portion for 
his maintenance and support. Clause 9 of 
the wakfnamah contemplates additions to 

the 1914 wakf. It seems that in view of 
the admitted intention of U Po Tha to 
make the 1919 wakf, his use of income for 
the building on the vacant land to the east 
was fully justified. Moreover, even had he 
utilized all the income for his own purposes, 
except in regard to cl. 2 of the deed, this, 
since it did not afiect the dedication of the 
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corpus of the property, would not have in¬ 
validated the wakf. Authority for this 
has been given already (and see page 423, 
Amir Alij. 

The ivakifs rent-receipts, filed on the 
record, show that he leased out the property 
as muttvalli. He was shown in the Town 
Lots Registers as mutwalH. He kept books 
B.S mutu'alli. In October IdlQ as mutwalli 
he executed a registererl lease of icakf pro¬ 
perty (see 22 P. W.;. 

In the previous suit lie filed a bromide 
photo of the buildings bearing an inscrip¬ 
tion, printed from the negative that the 
property was ivakf property. 

He consulted Moulvi Shahab-ud-din (since 
deceased), the most famous Muhammadan 
teacher in Mandalav isee Maunq Po Tkwe 
y. Maumj Ska Bin fi). where Shaliab-ud din 
m 1901 was referred to by the Judicial 
Commissioner with comi)liments), about the 
terms of his wakf. His conduct was clearly 
bona fide. 

As stated already, he took all possible 
steps to show that it was a real dedication 
t^o the Almighty by consulting Moulvies, 
by suit, by taking the advice of his lawyer, 
by consulting the Government Advocate, 
and by mutation of names in the Towri 
Lots Office. He was in full health in 1914 
^d there was nothing to impair his mind! 
He had no children of his own and was a 
widower, and the property was indisputablv 
his to dedicate. 

Everj-thing indicates that the wakf of the 
properties was genuine; there was a sub¬ 
stantial dedication of the corpus to charitv • 
it was by no means illusory. * ’ 


Even if he had committed breach of Irusi 
in regard to the income of the px’operty 
this would be immaterial, and would nol 
have invalidated the wakfi if a imAr/had 
been constituted and perfected by the wakf 
namah. [See Kulsom Bibee v. Golam Hossein 

(W- .1 

The wakf is clearly not a testamentary 
mk/, as defined in the 2nd Edition ol 
Tyabji 8 Principles of Muhammadan Law 
page 523, s. 457 (6). It is, in fine, valid as 
a whole, and not only as regards the charit¬ 
able religious dispositions contained in it 
80 as to render the residue , available for 
such of the defendants as may be heirs of 
the wakif s estate. 

On this question the District Court wjw 
cleiirly right m its decision. ^ 

LJ8) 10 0. W, N. 449 at p. 484. 
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As regards the alleged ^vej'bal wakf of 
the two khans of the pucca building, and 
the western half of the land on which it had 
been built, there is a great deal of evi-* 
dence, oral, inferential, and circumstantial, 
which demands consideration. 

The learned Judge, who wrote the judg¬ 
ment of the District Court, had not examin¬ 
ed the witnesses, nor had he had an 
opportunity of observing those witnesses’ 
demeanour. In fact, he was in no better 
position than this Bench to judge of the 
reliability of the witnesses'evidence, This 
is very important, and must be borne 
carefully in mind, because as a rule, in 
such a case as this, very great lalue would 
be attached by this Bench to the findings of 
the District Court on facts. 

There can be no doubt that there was a 
meal of some kind or feast about the time 
of ranuaa, (May-June 1919), at the new 
pacea building in question, at which the 
wakif, Haji Palitaga H P^Tha, made some 
announcement, or that, later on, early in 
^ovember 1919—about ten days before 
his death when he was, admittedly, by no 
means, in^ a “death illness,” there was 
^ ceremony at the house, 

vnere this announcement was re-affirmed 
by the wakif. 

Ala E Khin herself admits that, before 
these ceremonies, U Po Tha had informed 

her that he would give the two eastern 
khans to her, and that “the western two 
khans would be dedicated as wakf by a 
registered deed." Her case, however, is that 
her husband died before his intention was 
cairied out. Admittedly there was no 
second wakfnamah. 

Here maps, Exs C and E, must be looked 
at. It will be seen that the addition of E to 
C completes the latter. 

Then cl. 9 of the original wakfnamah. 

f] iln possible additions to 

the 1914 wakf. 

There is ample evidence that U Po Tha 

had boundary pillars erected to divide the 

question from the two khans 

nil *’‘8 "'ife. Ma E Khin. Eamji 

pass, an independent Hindu (P. W. No. 5', 

I.n is also other evi- 

aence to the same effect. 

** “fw admitted, in 

ar umeut before this Bench, that U Po Tha 

® of ‘hose two 
ttiai K ^ land, though it is urged 

W so. Mr. Ohatter- 

J ontends that, if he had done so, hq 
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■would have, as before, carried out his 
intention by executing a registered xcakf- 
especially in view of the fact that 
he was a minutely careful and methodical 
man. But there is not so much in this 
argument as would at first sight appear. 
He had incurred so much trouble in con¬ 
nection with the jraA. 7 'aa?na/;, lliat he may 
well have decided, after consulting his 
advisers, to create this second icalxf, by 
oral announcements, in the presence of 
several witnesses. 

It is adinicted that, under the Mus.-^ulinaii 
Law, a verbal wakf is permissible. Mr. 
Amir Ali at pages 474-475, Volume I of his 
4th Edition says:—“ A verbal declaration 
of the intention to create an endowment 
is sufficient, if made in the presence of 
witnesses. Although the witnesses to the 
fact depose vaguely, yet their evidence, if 
corroborated by circumstances, is legally 
sufficient." Againatpage213, he says:—“The 
mere declaration of the owner that he dedi¬ 
cates the property, or has already dedicated 
it, is enough to divest his proprietary right 
therein. Thenceforth it is absolutely in¬ 
alienable and uninheritable." These dicta 
are very clear in their meaning. 

Tyabji at pages. 53(3-537 gives many ex¬ 
amples, of valid verbal dedications. t?ome 
are in the past tense. 

The wakif need appoint no Tnuiicalli. 
He is presumed himself to be the mutu'alli 
(page 532, Tyabji) according to Abu Yusuf; 
whose teachings clearly prevail in regard 
to this matter. In this connection, the case 
of Ramzan Mistri v. Zahur Hossein (9) may 
usefully be referred to. There it was held 
byHolmwood and Chapman, JJ., that the 
appointment oi a miitwalli is not essential 
to the validity of an appropriation. More¬ 
over, here the apparent object was to add 
this wakf property to that already dedicat¬ 
ed in 1914, 

Further it is not necessary according to 
Abu Yusuf for the wakif to declare his 
object. This will be assumed to be for 
religion and charity (Tyabji, page 601). Deli- 
■Very of possession to others, as mutwallis, 
also is not essential (see Jinjra Khatun v. 
Mahomed Fakirulla Mea (7), already refer¬ 
red to). 

Next we have the fact referred to by 
P. W. No. 1, ThuKha, that U Po Tha took 
steps to put the two khans in the name of 

(0)18Ind. Cae,241. 
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himself as manager or mutwalli of the wakf 
(map, Ex. K), and that, as far back as 
February 1919, he had the land suiveyed 
and divided. 

The invitations issued for the November 
preaching show that the pro])erty had been 
dedicated as wakf property. 

liaji V Po Tha told the 2Uth P. W., fsman 
(one of the plaintiffs), that he was going to 
add these two khans to the original wakf 
property. This was before the new pucca 
building was erected. He stated that, for 
these two khans, lie would use surplus in¬ 
come from the irakf property. There is no 
reason to doubt this evidence. The wakifs 
statement was against his proprietary 
interest and so was admissible in evidence. 

V Po Tha’s conduct in regard to these 
two khajis has now been made clear. 

As to wliat announcement was made by 
him at the feast, and later, at the preach¬ 
ing, has now to be determined from the 
oral evidence. 

* * * * 4 ! 

It appears from all this evidence that 
there are some discrepancies as to the actual 
words used by Haji U Po Tha at the 
ramzan feast in 1919, some witnesses say¬ 
ing that he stated his intention to dedicate, 
some saying that he gave out that he did 
dedicate, and others saying that he announc¬ 
ed that he had dedicated the property. In 
virtue of Mr. Amir Ali’s views in regard to 
what constitutes valid dedication of a 
'"wakf," this is not very important. It 
would have been impossible to obtain com¬ 
plete unanimity as to what was said, unless 
there had been considerable tutoringof the 
witnesses, and nothing of this sort has been 
even suggested. The evidence of really 
respectable men, such as Ramji Dass, Jaffa, 
Maung Chit Su, Maung Lu Po, Xsman, 
Maung Paung, Alaung Khan, Haji Ko Kyi 
Kyi, and Mahomed Nur Mahamed, must 
be taken as quite sufficient to prove this 
oral wakf when considered in connection 
with, the wakf's expressed intentions, and 
the evidence as to what was given out by 
him at the preaching ceremony ten days 
before he died. Further, there is the evi¬ 
dence that U Po Tha had intended all 
along to add these two khans, so as to 
round off, and complete, the registered wakf 
property, and there is the fact that he did 
not leave his young widow without her 
portion. Aluch stress has been laid by Mr. 
Chatterjee for the defendants on the fact 
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that U Po Tha did not inform all the pro¬ 
spective plaintiff muiivallis about this oral 
wakf. It is probable that he did issue 
invitations to all the prospective mutu'allis, 
and it is clear that he did inform many of 
them. Inasmuch as he was himself the 
?nutu’a//i for life, and did not expect soon 
to die in May*June I9iy, it was not neces¬ 
sary for him to inform them all. 

The defence called no evidence to rebut 
the plaintiffs’ evidence as to what occurred 
at the preaching ceremony in November 
1919. 

The evidence, in view of the finding of 
this Bench, has of necessity been set out in 
great detail. 

In conclusion, it is sufficiently clear that 
as regards this oral wakf, the decision of 
the learned Judge of the District Court was 
not warranted by the evidence available in 
the record. 

The decree of the District Court is 
modified by setting aside that portion there¬ 
of by which the claim for the iwokhans (and 
land concerned) was disallowed, and, in 
its place, granting theplaintiffs-respondents 
a decree declaring that there was a valid 
oral ''wakf" of the land and two khans, as 
set out in the plaint; and that the respond- 
ents-plaintiffs are the mutwallis thereof] and 
directing that the defendants-appellants do 
give the respondents-plaintiffs' possession 
thereof. 

The cross-objections of the respondents 
are allowed with costs. Advocate’s fees 
(special) ten gold mohurs a day for three 
days’ full hearing under r. 3, High Court 
Notification, dated the 27th September 1923 
in addition to costs calculated under r. 1. 

The appeal of the defendants-appellants 
is dismissed with costs. 

z* K. Appeal dismissed. 


PRIVY COUNCIL. 

APFE.iL FROM THE BoMBAY HiGH CoURT. 

December 4, 1924. 

Present :—Lord Sumner, Lord Wrenbury 

and Lord Carson. 

In re PKAGDAS BUDHSEN— 

Petitioner. 

Privu Council—Practicc^lnterpretation of Orders 
in Council — Procedure. 

(Teneiiilly speaking? it is no part of the functions of 
lljoir Lordsliips of the Privy Council to interpret 
Orders in Council which have been already made 
unless they are brought before them in the ordinary 
way upon appeal. 

JUDGMENT. 

Lord Sumner.—In accordance with 
the authority of the case of In the matter 
of the petition of VarlagaddaDurga Prasada 
Nayadu (1) which has been cited to their 
Lordships, their Lordships are willing 
under the particular circumstances of this 
case to assist the High Court in Bombay 
by an expression of their opinion upon 
the question which appears to have been 
mooted before them. They desire, however, 
to add that it is no part of the functions 
of their Lordships’ Board, generally speak¬ 
ing, to interpret Orders in Council which 
have been already made unless they are 
brought before them in the ordinary way 
upon appeal. The present Board, of course, 
iS' only able to state the intention of the 
opinion delivered by them and of the Order 
in Council that His Majesty was then 
pleased to pass thereupon, by reading the 
language of the opinion and of the Order 
and those of their Lordships who were 
parties to the judgment would hesitate to 
claim any specific re-collection of the facts 
of the case. 

It does not appear to their Lordships that 
it was contemplated at the time upon a 
question which was essentially one merely 
of calculating the amount of damages, that 
either party to a commercial dispute in 
Bombay would have proposed to call evi¬ 
dence long afterwards to contradict evi- 
<^nce which had been allowed to pass at 
the trial when the facts were compara¬ 
tively recent. This consideration and an 
admission of human frailty must be the 
Board s excuse for having failed to state 
more explicitly in the opinion that was 
arrived at what course they anticipated 
would be pursued in the Court of the Trial 
Judge. They may perhaps be allowed to 
they fail to see what substantial 
could have arisen upon the question. 

(1) 27 M. 153; 311. A. 64; 8 Sar.P. 0. J. 621 (P. 0.). 
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The course which the Trial Judge had 
taken, the mode in which he assessed the 
damages and his decisiou-whatever tlie 
grounds may be that he gave for it not to 
admit any fresh evidence of the value of 
the goods, appear to their Lordsliips to 
have been in entire accordance with what 
the Board contemplated would he done 
upon the question which it was necessary 
to remit to the Indian Court because their 
Lordships were not the proper tribunal to 
make calculations and the parlies were 
unable to come to an agreement. 

In the result, therefore, the answer to the 
petition is unfavourable to the petitioners 
and they will have to pay the costs of 
the petition. 

2 . x. Answered Order accordingly. 

Solicitors for the Appellant:—Messrs. 
T. L. Wilson & Co. 

Solicitor for the Respondent:—Messrs. E. 
F. Turner <& Sons. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 116 of 1924. 

January 16, 1925, 

Present: —Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 

2UHARA BEGAM and another— 
Plaintiffs—Applicants 
versus 

Musammat MASHUQ FATIMA and 
ANOTHBR—Defendants—Opposite Parties. 

Procedure-Decree set aside—Original proceedings, 
whether can be revived. 

Where a final order in a litigation is set aside 
the proper procedure is to restore the original 
proceedings. 

Khajooroonnissa V. Rosha7i Jehan, 2 C. 184; 3 I. A. 
291; 26 W. R. 36; 1 Ind. Dec. (n. s.) 412 (P. C.) and 
Davuluru Vijaya Ramayya v. Davulurv Venkatasubka 
Rao, 32 Ind. Cas. 681; 39 M. 853; 30 M. L. J. 465, 
relied on. 

Plaintiff obtained a decree for sale of certain pro¬ 
perties on the basis of a mortgage against the defend¬ 
ants. The defendants subsequently instituted a 
suit for a declaration, that the decree was not bind¬ 
ing on them for the reason that they were minors at 
the time when the original suit was brought and 
were not properly represented in that suit. The 
declaration was granted and the plaintiff subsequently 
made an application to the Court which had passed the 
decree in the mortgage suit that the mortgage suit 
be restored to its original number and re-tried 
as against the defendants. This application was 
granted and the defendants went up in revision: 

Held, that the order complained of was a proper 
order under the circumstances of the case and should 
pot be set aside. 
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Revision, under s. 115, C. P. C., against an 
order of the Subordinate Judge, Ibara Banki, 
dated the liltlt January 1924. 

Mr. Naimullah, for the Applicants. 

Mr. Abid Husain, for the Opposite Parties. 

JUDGMENT.-This is an application 
in revision from the order of the Subor¬ 
dinate Judge of Barabanki dated the lOtli 
January 1924. 'I’he facts are as follows: 
The opposite parties obtained a decree for 
sale of certain properties on the basis of 
a mortgage in the year 1912 against the 
applicants and others, d'hese applicants 
were minors at the time when the decree 
was passed : In the year 1921 after certain 
execution proceedings had been taken on 
the decree just now mentioned and after 
they had attained majority, the applicants 
instituted a suit for a declaration that the 
decree Avas not binding on them for the 
reason that they were not properly repre¬ 
sented in the suit in which the decree was 
passed. The suit succeeded and the declara¬ 
tion in terms of the prayer was granted. 
The linal decree was passed by the First 
Court of Appeal on the 24th October 1923. 
On the 14th of the following month the 
oppo.site parties moved the Court of the 
Subordinate Judge which had passed the 
decree in the mortgage suit in the year 
1921 by means of an application thdt the 
mortgage suit be restored to its original 
numb^er and re-tried as against the opposite 
parties. The prayer was accepted by the 
order under revision. 

At the hearing of this application a pre* 
liminary objection was taken that no revi¬ 
sion lay on the ground that nocasewafl 
decided so far. But as we are going to dis¬ 
miss this application on its merits we do not 
propose to decide this objection. 

On the merits of the case, we are satis* 
tied that the learned Subordinate Judge has 
passed a proper order in the circumstances 
The applicants’ learned Pleader pressed on 
■us that the proper remedy of the opposite 
parties lies in instituting a fresh suitagainst 
the applicants. To this argument it was re¬ 
plied that afre.shsuit would be barred by 
time. The learned Pleader for the applic¬ 
ants candidly admitted this. To set aside 
the order of the learned Subordinate Judge 
would obviously be, therefore, wliolly in¬ 
equitable and if yve are not compelled by 
any provision of law to set it aside we 
should not do so. We find that there is 
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no rule of law which compels us to reverse 
the order under revision. There are series 
of cases decided by the Courts in India 
founded upon a decision of their Lordsiiips 
of the Privy Council in the case of Khajoor- 
oonissa v. Rowshan Jchan (1) that where 
a final order in a litigation is set aside 
the proper order will be to restore the 
original proceedings. We may refer to the 
case decided by thelligh Court at Madras 
in Davnhiru Vijaya liamayya y. Davulurit 
Venkatsuhhh Rao (2). In this case a large 
number of authorities are considered in 
support of the view which we have just 
now expressed. We, therefore, decline to 
interfere and dismiss this application with 
costs. 

z. K. Application dismissed. 

(l) 2 C. 18t ; I. A. m- 20 \V. K. .30; 1 Ind. Dec. 
(n. s.) 412 (P. C.) 

* i2) 32 Ind. Cas. 881; 39 M. 853; 30 M. L. J. iC5. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3037 of 1924. 

March 24, 1925. 

Present: —Mr. Justice Jai Lai. 

CHANDU AND others—Defendants— 

Appellants 

versus 

GAJJU AND OTHERS—Plaintiffs 
—Respondents. 

Limitation Act (IX of 1008), Sch. I, Ai't. 120 — 
Common land—Encroachment--lnjunctwn, suit for — 
Limitation—Burden of proof. 

In a suit for perpetual injunction directing the 
defendant to remove an encroachment made by him 
on common land it is for the plaintiffs to prove that 
the encroachment was made within six years before 
suit. A mere surmise by the Court that the encroach¬ 
ment is recent is insufficient for holding that it 
took place within six years. 

Oanda Singh v. Naihu Ram, 13 Ind. Cas. 661- 151 P 
L. R. 1912: 77 P. W. R. 1912, followed. 

Second appeal against an order of the 
District Judge, Ambala, dated the 3rd Janu¬ 
ary 1924, reversing that of the Additional 
Sub-Judge, Fourth Class, Ambala, dated the 
14th December 1923. 

Mr. Shamair Ckand, for the Appellants. 

Mr. Rustomji, for the Respondents. 

JUDGMENT,— This suit was institu¬ 
ted by the plaintiffs >praying for an in¬ 
junction for the removal of a platform 
which the defendants were alleged to 
have constructed on skamilat land a few 
months before suit and so as to obstruct 
the right of way of the plaintiff. The plea 


of the defendant was that the chahutra 
had been in existence for about 60 years 
Two issues were framed : — 

1. Was the platform constructed 60 years 
back ? 

2. Wa.s the way leading to the stable 
not suTiciently wide for the plaintiffs’cart? 
Doth the lower Courts have held that the 
chahutra "must have been constructed some¬ 
time after 1894” and that the road was 
not sutliciently wide for the plaintiffs’ 
cart to pass. Consequently the plaintiffs’ 
suit has been decreed. 

On second appeal it is urged on behalf 
of the plaintiffs that proper issues were 
not framed by the Trial Court and that 
the burden of proof as to the date on 
which the alleged obstruction on the plaint¬ 
iffs’ road took place should have been 
placed on the plaintiffs. A reference is 
made to the case of Ganda Singh v. Naihu 
Ram (1) in which it was held that in a 
suit for perpetual injunction directing 
defendants to remove an encroachment 
made on common land, it was for the 
plaintiff to prove that the encroachments 
were made within six years before suit 
and that a mere surmise by the Court 
that the encroachments were ‘ recent ’ 
was insufficient for holding that it took 
place within six years. This authority 
applies fully to the findings of the Courts 
below. The proper issues have not been 
framed and the finding on the first 
issue is so vague that it is impossible 
to give a final judgment thereon. I have 
considered the advisability of deciding 
the points that really arise in the case 
on the evidence before me, but having 
regard to the fact that j-roper issues 
were not framed and the 1; rden of the 
first issue was wrongly placed nthe defend¬ 
ants, it is quite possible that tl.e parties 
may have other evidence to i uduce in the 
case. I must, therefore, set asitle the decrees 
of the Courts below and remand the case 
for re-trial after the framing of proper 
issues. Costs of the proceedings incurred 
by the parties so far will abide the result. 
The Court-fees paid in this Court shall be 
refunded to the appellants. 

Decree set aside] 
z. K. Case remandedt 

^^(1) 13 Ind. Cas. 661; 151P. L R. 1912; 77 P. W. B. 
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madras high court. 

Criminal Revision Case No. 13Gof Ul I. 
(Criminal Revision Petition No. 119 

OF 1924.) 

December 5, 1924. 

Present;—Mr. Justice Srinivasa Iyengar. 

In re CHINNA MANIKAM a/i«s CHIN- 
NAPPA NAIOKEN and others—Accused 
Nos. 1 TO 5, 8, 10, 12, 17 and 18— 

Petitioners. 

Criminal Procedure Code (Act \ <>/ ss. 44 i 

— Appeal—Several accused—Appellate ionrt, dutij oT 

—Consideration of case aijainst each accused. 

In the case of an appeal from a oonviotiou inv*'lvinft 
several accused persons the Appellate Court must 
bring to bear with regard to the case of each ot 
the appellants a judicial mmd for the ^ 

considering whether he was guilty or not ha^ng 
regard to the charges against him and the .si.eeial 
evidence directed to him and his i>articular defence 
if any. Though the Appellate Court may giM- 
satisfactoi-v reasons for accepting the conclusions ot 
the Trial Court, its omission to consider the case 
against each individual accused separately \\<nua 

vitiate the judgment. Ip. 177, col. 2.1 

The judgment of an Appellate Court should ht 
self sufficient, that is to say. should contain all the 
necessary materials to enable the High C*iuit o 
form a conclusion as to the i>ropiiety ot the con¬ 
viction of each of the accused, having regaid to lie 
various offences with which each of the accused was 
charged and to enable the High Court to come to a 
conclusion as to the correctness of the sentence upi)n 

eachof the accused, [ibid.] ,..c i,- 

In re Bapu Naidu, :U Ind. Cas. lio; 2 L W . .tab; 1(> 
Cr. L.J. 735, Dakshinamurthi Rajah '''■ 

Ind. Cas. 610; (1918) M. W. N. 125); 7 H. J 

L.J. 200. and Arimira Hajbanslii v. hmperor .t>lnd. 
Cas. 326; 20 C. W. N. 1296; 18 Cr. L. J. 25)6, rcdicd on. 

Petition, underss. 435 and 439 of theCi. l. 
C., 1898, praying the High Court to revise the 
sentence of the Court of the Sub-Divisional 
Magistrate, Saidapet, in Criminal Appeal 
No. 1 of 1924, preferred against the judp 
ment of the Court of the Statiouay Sub- 
Magistrate, Madurantakam, m Case No. 3bi 
of the Calendar for 1923. 

Mr. C. Narasimahehari for Mr. G. Ihiru- 
venkatachariar, for the Petitioners. 

The Public Prosecutor, for the Crown. 


Appellalo 
he did not 
the ease of 
mind for 


ORDER.— The accused-petitioners be¬ 
fore me were convicted along with 20 
others of the offences of rioting and hurt 
by the Magistrate, who heard the case. 
The Magistrate convicted the 20 accused, 
and on appeal the Appellate Magistrate 
acquitted 10 out of the 20. It is now 
argued before me that the learned Appel¬ 
late Magistrate has not considered the case 
of each of tho petitioners separately and 
come to a conclusion with regard to his 
guilt or otherwise. On a careful considera- 

12 


tiou of llie judgment of tho 
Magistrate I am satisfied that 
bring to lieai, witli regard to 
each of these aeeused, judicial 
the purposes of considering wliether he 
was guilty or not having regard to the 
C'harges against him and the special evi- 
dcnce cHr<iCl6<-l U> him iiiul his ])ailiciucii 
defence if any. Ithaslieeii hehiby Ayling, 
J.. in the case of In rc Bnpn Xaidu > I) that 
though the Appellate Magistrate may give 
satisfactory reasons for aceeiUiiig the con¬ 
clusions of tlie Original Magistrate his 
omission to consider the case against the 
individual accused seixirately would yituiie 
the judgment To similaiy effect is the 
iud^mientof Kumaraswami Sastri, J., m llie 
cas^of Dakahinamnrlhi J^ajali v. Emperor 

(2) . The Calcutta Higli Court seems 
even to have gone further and stated in 
the case otAmndra Rujbansin v. Emperor 

(3) that the judgment of the Appellate 
i\la"istrate should be seU-sullicient, that is 
to sav should contain all the necessary 
materials to enable the High Court to form 
a conclusion as to tlie propriety of the con¬ 
viction of each of the accused having re- 
"•ard to the various offences with which 
cacti of the accused was cliarged and to 
enable the High Court to come to a con¬ 
clusion as to the correctness of the sen¬ 
tence upon each of the accused, ihe 
learned Pui)lic Prosecutor has drawn my 
attention to certain words in tlie judgment 
(»f the Appellate Magistrate which go to 
show that he found tlie conclusicu arrived 
at bv the Original Magistrate to be correct. 
But" that would obviously be insutficie.at 
in view of the decisions just now referred to 
bv me After stating that the analysis ol the 
evidence made bv the lower Court was 
correct and that on that footing the ten 
petitioners before me were guilty the Ap¬ 
pellate Magistrate proceeds to say thus 
“The defence evidence is untrustworthy 
as analysed by the lower Court and doe* 
not also help the appellants above men- 
lioned referring also 1, 3, 4, (> and 11. 
This sentence is rather ditticult to under- 
stand but assuming that it means that the 
defence evidence had relation only to five 
of these ten petitioners, still it would not go 
to -how that he considered judicially the 
evidence adduced for the defence in res- 


(li'll Iml (’sii. 175; 2 L. • 5)58; 16 Cv. L. J. 735. 
,V;i!lSc;..61G; UyibjM. \V.A'.129; 7 L. W. 83; 

Us. 320; 20 0. W. X, 12!)6; 18 Cr, L, J. 236, 



UAUPRASAD V. EMPI-ROE. 


178 

pect of these live accused. On the whole 
regarding the judgment in its entirety, I 
am no satisfied that the Appellate Magis¬ 
trate brought his judicial mind to bear on the 
evidence in the cuseof each of these petition¬ 
ers separately. His decision was, therefore, 
wrong, I set aside and remand the case 
to the Joint Magistrate of Cliingleput for 
entertaining the appeal of these ten peti¬ 
tioners and disposing of the same accord¬ 
ing to law. Such of the petitioners as have 
been sentenced to terms of imprisonments 
will continue to be on bail till the dis¬ 
posal of the appeal on the same security as 
has been furnished by them. 

I might also point out that the Appel¬ 
late Magistrate has, nowhere, referred to 
the common object of the unlawful assem¬ 
bly by reason whereof the petitioners have 
been convicted of the offence of rioting. 
It may be that this matter was not clearly 
argued before the Appellate Magistrate in 
the first instance. For the purpose of 
arriving at a proper decision with regard 
to the case of these petitioners it would 
be necessary to find whether these ten 
persons were really guilty of the olTence of 
noting as having formed members of an 
unlawful assembly with a common unlaw¬ 
ful object. The execution of the sentences 
of fine imposed on the petitioners, sliould 
be suspended till the disposal of the 
appeal. 

V. N. V. 

z. K. Conviction set aside; 

Re-hearing appeal ordered. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 240 of 1924. 
December 17,1924. 

Present:—U t. Kotval, A. J. C. 
RAMPRASAD— Appellant 

VCTSUS 

EMPEROR— Opposite Party 

Code Met VoflS0S),ss. 297 
S04,1,..S~Charge Jurp, contents of~Duty of Judne 
~-\erdxct on several charges, mode of recordina - 
Appellate Court—Re^trial,order for, when justiiiabU. 

A charge to the Jury, in order to comply with thp 
provisions oi s. 207 of the Cr. P. C., must sum up 
tke evideuce for the prosecution and la;- down tliP 
law by which the Jury are to be sruided Tf 

OBfective if it states that the law on the subject his 
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alix-acly hocn pre.sented to tlie Jury by the Public 
Prosecutor and that in the opinion of the Sessions 
.Tiidye no dithrult point of law arises in the 
case. Tp. 179, col. 1.] 

Ir is uocessary for the Judge under s. 303 (1) of 
the Cr. P. C. to elicit from the Jury a separate 
vinlict on various charge.s by questions and to record 
the questions and answers imder s. 303 (2). A state¬ 
ment that the verdict is of gu'lty where there are 
several churffcs, is not a sufficient compliance with the 
junvisions of law. [ibid.] 

There is no restriction on the powers of an Appellate 
Court to deal with the ease of which it has complete 
seisin in anv of the manners provided by s. 423, 
Cr. P. C. tp. 179,col. 2.j 

An onler for re-trial is not justifiable if there is no 
evidence on the record to warrant a conviction for the 
i)ftenep eharped. [ibid.] 

Tajn Pramanik v. Queen-Empress, 25 C. 711; 2 C. 
\\. X. .369; Kt Ind. Dec. iN. s.) 4G5 and Emperor v. 
Edward William Smither, 2(1 M. 1; 2 Weir 521, 
followed. 

Appeal against a finding and sentence 
of the Sessions Judge, Jubbulpore, dated 
the 2lst October 1924, in Sessions Trial 
No. 15 of 1924. 

Mr. G. P. Dit'k, for the Crown. 

JUDGMENT, —The Counsel for the 
Crown admits that the charge to the Jury 
in this case is defective. 

The cliarge on which the accused was 
committed for trial was 

“That you on or about the 9th day of 
July 1924 at Katni, being entrusted with 
Bhaontas (B) and R.s. 20 in cash dishonestly 
converted them to your own use and there¬ 
by committed criminal breach of trust 
and thereby committed an offence puni¬ 
shable under s. 466, Ch. XVII of the 
Indian Penal Code with imprisonment 
for a term of three years." 

This charge was read and explained to 
the accused who pleaded not guilty. 

The Sessions Judge added an alternative 
charge as follows:— 

T about tlic ninth day of 

July 19i4 at Katni, by falsely represent- 
uig to one Nahe Thakur that he could 
pledge his Bhaontas with one Bhagwan- 
din, deceived the said Nahe Thakur and 
mcluced him to deliver to said Bhag^van- 
am the said ornaments and Rs. 20 (in 
cash and note) and soon after dishonestly 
induced said Bhagwandin to deliver the 
same to you by further false representa- 
tion and therebycommitted an offence punish 
able under s. 420 of the Indian Penal Code." 

1 0 this charge also the accused pleaded 
not guilty. 

To both these charges were added 
charges of being previously convicted of 
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certain offences and thereby being liable 

to enhanced punishment. 

The charge to the Jury does not com¬ 
ply with the provisions of s. 297, Cr. P. 

0. It neither sums up the evidence for 
the prosecution nor lays down the law 
by which the Jury are to be guided. It 
states that the law on the subject has 
already been presented to the Jury by the 
learned Public Prosecutor and that in 
the opinion of the Sessions Judge no 
difficult point of law arises in the case. 
We do not know what the Inw was tliat 
was presented by the Public Prosecutor 
and any possibility of knowing what it 
was is taken away by non-compliance 
with the instructions in the Judicial 
Commissioner’s Criminal Circular 1-22, r. 13. 

It is a direction of this kind that was 

condemned in Mangan Dasv. Emperor (1). 

The present direction is if anything worse 
as it refers to the law presented solely 
by the Public Prosecutor. Tiie questions 
of law connected with the essential in¬ 
gredients of the charges framed were by 
no means simple. 

It was necessary to point out to the 
Jury what was the evidence which had a 
bearing upon the charges of criminal 
breach of trust and cheating respective!}'. 

The charge of cheating refers to two 
persons Nanhe Thakur as well as Bhag- 
wandin. It is not pointed out what is 
the evidence regarding the deception of 
each of these two persons. 

In head 5 of the charge the Sessions 

Judgesays:— 

“If you find the accused acted dishonestly, 
then you can find him guilty of crimi¬ 
nal breach of trust or cheating, or of one 
or the other offence.” The reply of the 
Jury is recorded as follows;— 

“The Jury after an absence of 15 minutes 
returned an unanimous verdict of guilty. 

This verdict is not clear. A verdict^ on 
all the charges should have been elicited 
by questions under s. 303 (1), Or. P. C, and 
the questions and answers recorded under 
8. 303 (2). All that we find is a statement 
in the judgment that the verdict was of 
guilty under s. 420, Indian Penal ^ Code. 
Whether the accused is found guilty of 
cheating Nanhe Thakur or Bhagwandin 
is not stated. 

Under these circumstances it is quite 
probable that the verdict of the J ury is 

(1) 29 0.379; S 0, W. N. 292. 


vitiated bv the errors in the process of 
arriving at it and the conviction must 
be set aside. 

Relying on Wafadar Khan v. Queen- 
Empress (2) the learned Counsel for the 
Crown urges that the only course open 
to this Court is to order a re-trial. This 
ruling was expressly di.'^sented from in 
Taju Pramauik y. Queen-Empress {o) and 
it was held that there is no restriction on 
the powers of tlie Appellate Court to deal 
with the case of which it has complete 
seisin in any of the manners provided by 

s. 423, Cr. P.' C. 

Admittedly there is no case of a trust or 
a criminal breach of it by tlie accused. 
As to the clieating I can find no evidence 
of anv deception hy the accused of either 
Nanhe Thakur or Bhagwandin inducing 
either of them to deliver the property, nor 
is the learned Counsel of the Crown able 
to point out any such evidence. Nanhe 
Thakur admits that he meant to pledge 
certain articles and did pledge them with 
Bhagwandin to whom according to the 
latter he was known for some years. He 
does not say that he was deceived by the 
accused into delivering the articles or the 
money to Bhagwandin, nor does Bhag¬ 
wandin allege that he was deceived into 
delivering the same to the accused. As 
there is no evidence on the record to 
warrant a conviction for the offence of 
cheating, an order for a re-trial will not be 
justified; Taju Pramauik v. Q^ieen-Em- 
(3) firiJ Emperor v. Edward William 
Smither, (4). The accused is, therefore, ac¬ 
quitted ’ and directed to be set at liberty. 

Q Accused acquitted. 

r2) 21 C. 955; 10 1ml. Dec. (n. s •- 12G9. 

(3i25C.711; 2 C.W. N. :569; U Ind. Dec. (x. s.) 

26 Mad. 1; 2 Weir 521. 
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Uiiprnfcssu'Dwl C^n-tii<t- Dniii <•/ Cxiinacl in tlrfii'f- 
i7ig pleadings and in (•rx^s-cx'iniinntinu. 

A client who consults a Counsel and avIio requires 
a plaint or written statement to be drafli J iusliu< ts 
the Counsel as tc llie facts of the desiivi! doetnueiil. 
It does not always happen that those farts are true 
but from the Coun.scl's ]>oint of view that is not 
a material matter. He is <Mititleil to arr*-pt the 
instntetions of the client subject to this, that, as a 
matter of pnidence and for his own n-putation, it is ta t 
well for him to associate himself with n-rklc'^s 
charges of fraud and criminality or to indnlgj* in 
abuse. He should explain to the client that such 
charges if unproved gravely injure the ca.'C and 
prejudice the Judge. lie is n>>t, however, supposed to 
go on hunting liere, there and everywhere to test l)y 
extraneous circumstances the veracitv of his client. 
It cannot be done, nor is it the practice to do it. 
Counsel have to depend upon the statement that tiu- 
client makes, the penalty being llial if the client is 
not telling the lurth he may probably lose the cn.se. 
In such circumstances the rule i-: tliat the eli--nt is 
entitled to have the parti(rnlar <lo<Mimeut drafted 
according to the instructions given. Counsel must 
not, however, import personal ill-will into pleadings 
and must refrain from making charges against 
witnesses in examination or cross-examination for 
M'hich there is no conceivable ground. It may be¬ 
come the ]>ositivc duty of C'ninsel to tear a man's 
character into jiieees if his charact<“r is in issue, 
but only when the fulle.'-.t material oxi.sls. No ques¬ 
tions attacking a witness's honour should be [>ut 
nnless and until Counsel by enquiry has satislied 
himself that the damaging fact is W0ll-foun<led, and 
this he ought to do before, he comes into Court. Ip. 
180. cols. 1 & 2; p. 181. cols. 1 &2.] 

Rule 

Mr. G. W. Dillon, for the Crown. 

Messrs. Iqbal Ahmad and U. S. Bajpai, 
for the Opposite Party. 


JUDGMENT* —Mr. Iqbal Ahmad.— 
There is no doubt that you and the 
Counsel who have represented the re¬ 
spondent have acted wisely in the course 
which has been followed. AVe wish this 
case to be clearly understood and not 
to be twisted into something quite different 
from the reality. It is not a case in which 
we have asked the respondent to come 
forward and to justify a pleading which 
he had a perfect right to make ; it is a case 
of quite a different nature. A client who 
consults a Counsel and who requires a 
plaint or written statement to be drafted 
instructs the Counsel as to the facts of the 
desired document. It unfortunately does 
not always happen that those facts are true, 
but from the Counsel’s point of view that 
is not a material matter, and indeed if one 
looks at pleadings in cases generally it is 
obvious that a plaint and the written state¬ 
ment cannot both be true he«ause an issue 
or issues arise out of the d(inials of the 
truth of the averments on one side or the 
Other and that enables the case to be fought 


upon clear lines. A Counsel is entitled 
to accept the instructions of the client sub¬ 
ject to this, that, as a matter of prudence 
and for one's own reputation, it is not well 
to associate oneself with reckless charges 
of fraud and criminality or to indulge in 
abuse; and Counsel should explain to 
clients that these charges, if unproved, 
gravely injure the case, and prejudice the 
Judge. Counsel is not supposed to go 
hunting here, there and everywhere to test 
by extraneous circumstances the veracity of 
his client. It cannot be done, nor is it the 
practice to do it. Counsel have to depend 
upon the statement that the client makes, 
the penalty being that, if the client is not 
telling the truth, he may probably lose the 
case. In those circumstances the rule is 
that the client is entitled to have the 
particular document drafted according to 
the instructions given. But that is not the 
case here in the slightest degree. This 
case is, as set out in the order calling upon 
Babu Kaj Bahadur to .show cause, a charge 
that Babu Raj Bahadur maliciously drafted 
the third written statement at a time when 
he had the fullest and most abundant proof, 
as it happened, that those statements ought 
not to be repeated, and had to his know¬ 
ledge no foundation in fact. It is part of 
the Crown’s case that the respondent had 
some cause for feeling a grievance with 
Mr. Indar Prasad, and that he sought this 
method, under the protection of what he 
supposed to be a privileged document, for 
maliciously taking the opportunity of in¬ 
sulting and defaming Mr. Indar Prasad and 
alleging criminal acts against him. To 
our minds the written statement, although 
there has been a long discussion about it, 
except for the pas.sage about the P’inger 
1 lint Bureau which may well be regarded 
as a dishonest statement, is not so important 
as the question j)ut to Mr. Indar Prasad by 
the re.spondent as to s. 476. We think, 
however, that there is a good deal to be 
said on ihe ground of the written statement 
being a malicious document. 

Prasad -went into the box for 
tlie third time in this series of cases, and 
lor the fifth time on the question of pro- 

or wife, and on 
/u u" ^ when he was in the box 

(he having been successful in all the fourpre- 
Mous cases) the respondent, knowing per- 
lectly well that there was not the slightest 
shadow of foundation for the allegation, 
said to this mukhtear in open Court: " Did 
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you not have a notice served on you under 
a. 476 in Musammat Chillo’s case?” Mr- 
Indar Prasad quite truthfully said, “ No. 
That was a wicked thing to ask of a man 
of the same type of profession, in his own 

native town, a man who was probably find¬ 
ing it quite hard enough to make a liveli¬ 
hood, when Raj Bahadur knew full well 
that no notice had been served because he 
himself had been the Counsel for .l/asuaiamt 
Chillo in the execution proceedings and 
in the appeal out of which the notice was 

suggested to have been served. 

That was an unprovoked, unfounded 
attack, an attack that no liberty of (^ounsel 
justifies, and one which has not been 
attempted to be justified, lhatisthe view 
that we have taken of this matter, and on 
that view our decision would have been 
given. When, however, a respondent comes 
in even as late in the day as this respond¬ 
ent, and tells us that the apology which 
his Counsel has read is a sincere apology, 
(and that we hope includes a determination 
not to do this sort of thing again), it behaves 
us to take various matters into considera¬ 
tion. One matter undoubtedly that has to 
be borne in mind is the very unfortunate 
circumstance that nine pleadings out of ten 
contain reckless charges and terms of abuse 
which have nothing to do with the case. 
One must take that regrettable practice into 
account. 

We have considered the whole matter. 
We certainly hope that it will be a lesson, 
not only to Babu Raj Bahadur, but to 
everybody else, not to import personal ill- 
will into pleadings, and especially to refrain 
from making charges to witnesses for which 
there is no conceivable ground. It may 
become the positive duty of Counsel to tear 
a man’s character into pieces if his character 
is in issue, but only when the fullest and 
clearest materials exist. It would have 
been Mr. Raj Bahadur’s positjve duty to have 
put the question about 8. 476 to Mr, Indar 
Prasad if the fact was true and he had proof 
of it, and he was entitled to ask Indar Prasad 
any further questions that would have des¬ 
troyed Indar Prasad’s credit and shown 
that Indar Prasad was a man whose word 
could not be believed, provided always that 
he had good grounds for bis questions. He 
had, however, no grounds at all for attack¬ 
ing the entire honesty of Mr. Indar Prasad. 
No Counsel is, however, justified, for in¬ 
stance, in opening the Indian Penal Code 
and asking without the least information to 
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support it. “Were you not charged with 
bigamy? (No). Were you not charged 
with murder? (No); and so on. Where 
(piestions to credit are mateiial, ques¬ 
tions, however damaging, may be put 
and must be answered but Counsel 
must always safeguard himself by being 
able to show that he had reasonable 
ground for believing in the charges 
which he in his cross-examination makes 
against a witness. No <|ucstions attacking 
a witness's honour should be ]nit, unless 
and until Coun.sel by imiuiry hassatisfied 
him.self that the damaging fact is well- 

founded, and this he ought to do before he 

comes into Court. We have said enough, 
and we are content to accept the apology, 
and we trust, if there has been bad feeling 
between the iiarties in the ]')ast, that there 
will he nofurthei had feeling and no further 
manifestations of enmity by or between the 
principal parties and their relatives. Theie 
will, therefore, he no order on this Rule 
except that it will be recorded that Mr. Raj 
Baliadur made the apology through his 
Counsel, and has to pay the costs. 

The office will communicate with Mr. Raj 
Bahadur with regard to the payment of the 
fee of the Government Advocate and the 
costs of the attendance of Mr. Indar Prasad. 
Mr. Raj Bahadur undertakes, through his 
Counsel, to pay whatever sum the office may 
fix, within seven days from the receipt of 

the notice. , , 

7 K Order accordingly. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Nos. 149-B, 151-B, 
155-B AND 157-Bof 1924. 

January 10, 1925. 

Preseuh-— Mr. Baker, J. C. 

MADHAV BHAGWANT and others— 

Accused —Applicants 
vevfius 

EMPEROR— Opposite Party. 

Criminal Procedure Code (.lei V of 189S), s. 1,30 — 
Penal Code (Act XLV of 1360). ss. Idu—Pending 

case-Charge., quasliinrj of—Revision—High Court, 
power of—Evidence, absence of - Fm-gei'y—Forgei'y of 
valuable security. .... 

The High Court ha.s power to interfere m a pending 
criminal case but such power is only to be exercised 
in exceptional circumstances which cannot be laid 
down with precision, the main test being that 
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the intrrvc-ntir.n should he neecssary in the interests 
nf j\istice ami that a hare statement of the farts willi- 
riit any '•lahorat*' ai’iiumcnt sliould he sulhrimt to 
ronviiir" the Cimrt that it is a lit one for its intri-f(‘ren<'r 
at an iiit-i niediate sta^e. [n. 182, rols. 1 & 2.1 

(JtKiiw Whether a trial bef<->re a (,’ 011110111111 " 
Mapi^trate can he ([nasheil on tlie "round that tliere is 
no evidrne • in siinfmit tlie charge? 

The fnrijei-y of a valuable security is merely an 
a""i-avated form of forgery ami wlietln'ror iiot par- 
tieiilar *iit(“uincnts alleged to have lieen forgetl are vain- 
ahle seeiiritifs t'anmjt be material in tlecidiii" as to 
v. licthera charge' framrd in that coniicclii-n shonl<l be 
finaslied altogetln r, bfir-ansc if it la- jiroved that the 
accused forged flir d')euments he wouhi be still 
guilty of tlie mima' ofl'cnce of forgery under s. Hi.'). 
[f<. 1S5. col. 1.1 

Application for quashing the charges 
framed against the applicants in Criminal 
Case No. 89 of 1923, pending before the 
Magistrate. First Class. Veotmal. 

Sir Dr. //. :S. (Jour, ilessrs. 8'. A'. Bar- 
lingay, \V. It. Puranik and R. R. Jaifaicant, 
for the Applicants. 

Mr. (j. P. Dick, (fovermnent Advocate, for 
the Opposite Party. 

ORDER. —These are four applications 
for quashing the charges framed against 
the applicants in a pending case by a First 
Class Magistrate of Yeotmal. The applica¬ 
tions have been heard together and may 
be disposed of together. 

The applicants are being tried for for- 
geiy of valuable securities and using for¬ 
ged documents as genuine under ss. 467 
and 471 and abetment of the said olfences 
under s. 109, Indian Penal Code, the case 
arising out of four kahuliyats said to be 
forged. Madhav Bhagwant is the plaintiff 
in a civil suit in which the alleged forged 
documents were produced; Vinayak is the 
person from whose custody they were pro¬ 
duced ; and Laxman and Abdul Razak 
are the attesting witnesses. Madhav Bhag¬ 
want has been charged under ss. 109, 4G7 
and 471; Vinayak is similarly charged 
and the attesting witnesses are charged 
under ss. 467 and 471, Indian Penal Code. 

That the High Court has power to inter¬ 
fere in a pending case is undoubted, but 
such a power is only to be exercised in 
exceptional circumstances, as is shown by 
the cases quoted on behalf of the appli¬ 
cants, viz., Choa Lai Dass v. Anant Pershad 
Misser (1) and Ramanathan Chettiar v. K 
Sivarama Subramania (2). The latter of 
these cases lays down that the circum¬ 
stances which will justify the interference 

(1) 25 c. 233; 13 Ind. Dec. (k. s.) 157 

(2) 81 Ind. Cas. 785; 47 M. 722; 20 L W /Ino^^ 
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in the interests of the High Court have not been and 

' im*'Juliirivnt'to be laid down with precision. While 

ritsintvih'iemv Judges here repeatedly held that only 
1 & 2.1 when exceptional grounds exist the High 

a (’ommiuni" (’otirt ought to interfere, the decided 

nul tl.at there is 

ty is meiviy an 9^^^ laid down but that when in the 

•tin'i or not par- interests of justice the High Court s inter- 
1 f(n"('d are v.aiii- ventiou became necessary, it was not re- 

fused.^ In the Calcutta case it is stated 
i.rove<l that the that " Without meaning to lay down any 
wi.uhi be still hard and fast rule, which it is impossible 
erynmiers. !(..). as it is undesirable to do upon a question 

iho flnrcrpc think Ave may say that one 

Q in (''liminnl practical test would be this, namely, 

^ bpff rn tbp that a bare statement of the facts of the 

^■’ case Avithout any elaborate argument should 

s' A' Bur- sufficient to convince this Court that it 

inuntrnni ^ fit OHS foi'its interference at an inter- 
R.Jayauant, ^^ediate stage.” 

AHvnrniP for ^ say that a case of this Court 

, reported as Krisknarao v. Emperor {^) w&s 

■ 'innliominn<; ^ , 9 ^se of very exceptional character, in 

amed aclTst that even if 

:ase bva First "[ere accepted it 

Tbp^nnlipa. "oulcl not shoAv any ciiminal offence on 

her and mav accused, and, therefore, 

no opposition AA^as offered to the quashing 

tried for for- ‘he proceedings^ 
nd using for- ground on AA'hich the present 

under ss 467 ^Pphcations are based is that there is no 
e said olfences '''hatever against the applicants 

Jode, the case having been concerned m the forgery, 
fs said to be forgery has been committed, and 

3 the plaintiff ^ shall, as far as possible, refrain 

alleged forged i expressing any opinion as to the evi- 
"inayak is the ^^ necessary to briefly look 
they Avere pro- already 

A.bdul Razak order to see Avhether, if be- 

dadhav Bha^^- it Avould establish prima facie 

ler ss. 109 467 against the accused. The facts Avhich 

larly charged foi]|o\ys briefly as 

1 Penal Code.^ • Madhav Bhagwant is an 

power to inter- formerly the mukhtear 

ndoubted, but S^^^d-mother Gangabai, to whose 

5 exercised in .. succeeded. He brought a suit to 

s is shown by possession of land, Survey No. 27, 

of the appli- alleging him to be an 

^nant Pershad tenant. Bala pleaded that he was 

Cheitiar v. K. . tenant of antiquity. The suit went in 

The latter of meantime the Berar 

■ the circum- ^“®tiated Callages Tenancy LaAv of 1921 

he interference which it was 

>7. piovided that a tenant who at the com- 

R tv. 231; (1924) tnencement of this law had held land 


1009; (1925^ 
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contimiously from a date previous to the 
first day of June 1895, shall be deemed 
to be a permanent tenant of such land. 
The suit was remanded in order that an 
enquiry might be held as to whether the 
defendant Bala fulfilled the conditions 
of this section. After the remand the 
plaintiff Madhav Bhagwant made an ap¬ 
plication to the Court that he had learnt 
that there were some kabuliyats in the pos¬ 
session of one Vinayak, a former mukktear 
of his grand-mother Gangabai, which 
would show that Bala or his family were 
not in possession of this land, Survey No. 

27, and praying that Vinayak may be 

called on to produce them. The 
in question, which are for the years 1J0-, 
1905, 1906 and 1907, were thereupon pro- 
duced by Vinayak in Court. The plaint- 
iff’s own Pleader, however, was suspicious 
of the genuineness of these kabuliydts which 
were ultimately held by the Court to be 
forgeries and it is for the forgery of these 
kabxdiyats that the present proceedings 
were instituted. Vinayak was not examin¬ 
ed as a witness for the plaintiff. He ''as 
summoned by the Court at the rcquest of 
the defendant who desired to^ show that 
Vinayak was not in possession of any 
kabuliyats other than these and that he 
had ceased in 1912 to be ihemukhtear of 

Gangabai. . ,. 

The alleged forgery consists in the adoi- 

tion of Survey No. 27 to the other survey 
numbers, which were alleged to have 
been originally mentioned in the kabuliyats 
and the prosecution case is that after the 
original case had been disposed of and 
when the question of remand arose Madhav 
Vinayak and the attesting witnesses con¬ 
spired to interpolate Survey No. 27 
in the kabuliyats with the object of 
showing that the defendant had no pos¬ 
session of that number in the years 1902, 
1905, 1906 and 1907; but the question of 
the kabxdiyats being forgeries has not 
been seriously pressed in argument as 
the applicants base their case on there 
being no evidence that they took any part 
in forging them, assuming them to be 

forgeries. ^ , . , ,. . 

So far as the question of the kabuliyats 

being forgeries is concerned, without ex¬ 
pressing any opinion on the sufficiency of 
the evidence, the prosecution rely on the 
internal evidence derived from the differ¬ 
ence in ink of the alleged interpolation 
and the signatures of the attesting wit- 
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nesses, who are now charged with forger.v, 
as also on the fact that the area and 
assessment shown in the kabuliyats do not 
represent the oorrcct area and assessment 
if Survey No. 27 had originally been in¬ 
cluded in them. There is also the evidence 
of certain witnesses who say that in the 
years in question Survey No. 27 was not 
in the possession of the executants of 
these kabuliyats. Obviously it is not my 
business to express any opinion as to 
whether this evidence is sufficient or not to 
prove that these kabuliyats have been 
forged by the addition of Survey No. 27, 
but assuming them to be forgeries the im¬ 
portant question in this case is whether 
there is any evidence which would establish 
prima iacxc a charge of forgery against the 
present applicants. 

In this connection I may oliserve that 
it has been held by the Bombay High 
Court that an order of committal cannot 
be quashed on the ground that there is 
no evidence in the Committing Magistrate's 
record to sustain the charges : cf. Emperor 
V. Suleman Ibrahim Nakhuda (4). It is 
doubtful whether the trial before the Magis¬ 
trate could be quashed on the ground 
that there is no evidence, but in the pre¬ 
sent case I am not prepared to accept the 
contention of the learned Counsel on be¬ 
half of the applicants that there is no evi¬ 
dence against their clients. Whether the 
evidence is sufficient for the conviction is 
another matter on which I shall express no 
opinion. It is true that there is no direct 
evidence of any witness that the kalndiyats 
were forged in his presence, and in the 
absence of any approver no such evidence 
can be expected. Forgery is not usually 
committed in the presence of'vitnesses. 

It has been contended by the learned 
Counsel on behalf of the applicant Madhav 
Bhagwant that there can be no conviction 
for forgery in the absence of an approver. 

I am not prepared to commit myself to 
any such opinion. As I have said, assum¬ 
ing these kabuliyats to he forgeries, the 
onty person who could benefit by them 
was Madhav Bhagwant, who was the plaint¬ 
iff in the case, and it appears that these 
documents were produced after remand in 
order to disprove the defendant’s allega¬ 
tion that he was a permanent tenant. The 
kabuliyats were not produced at the origi¬ 
nal hearing of the case. Further, they 

(4) 10 Ind. Cns. 805; 13 Bom. L. R. 201; 12 Cr. L. J. 
256. 
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were produced from the custody of a per¬ 
son wlio ceased to be Gangabai’s mnh-ittcar 
10 years be tore and who prima /tick’ had 
no reason for retaining in his possession 
the documents which were of no use to 
him and Avliich had ceased to have any 
value, being time-expired /odjidb/u/.i-. 
There is further the very signilicant fact 
tliat on the day before the suit was institut¬ 
ed, iladhav lOiagwant executed a deed of 
gift of two Helds in favour of Vinayak's 
son. Further one of tjie witnesses lias 
stated that the original kabulhjais (k r.. 
before the addition of Survey No. 27lwere 
executed in favour of ^ladliav lliiagwant 
himself in hi;^ presence as he was then 
the mxtkhtear of*^ch>,gd)ai. in whose name 
the kahulifiats are. WnH^j^^this evidence 
is sufficient to convict him of^xforgery is a 
question which. I think, should^^decided 
b> the Trying Court. I certainlv'^inuiot 
say that there is no evidence and’it isSsot 
my business to decide on the credihilihN 
and sufliciency of the evidence. 

Then n-ith regard to the production and 

P®®® flocumeiits it is stated on 
hehalf of the Crown tliat these documents 
were produced in conseiiuence of an appli¬ 
cation niaile by Madhav Bhagwant to the 
Couit, asking for their production by 
\ iiiayak and tliey were produced in sup¬ 
port of Ills case and for his benefit. Whe- 
her this amounts to using as genuine 
false documents is a point which, I do not 

tliink, I am called on to decide at the ore- 
sent stage. ^ ' 

In the applications made to this Court 

for quashing the sanctioned proceedings it 

was argued, and it has been stated in mv 
judgment m that case, that the reason 
why the documents were produced by 

tefn difficulty 

hem Bhagwant had not produced 

them in the original suit. I do not think 

any further into these 
considerations. Numerous other points 

may doubtless be raised in arguments on 

both sides. The presumption is that Madhav 

Bhagwant. who is the heir of Gangabai 
and in possession of her estate, would also 
be in possession of her documents and that 
they would not remain in the possession of 
a man who had ceased to be her mukhetar 
10 years ago, also that before filing a suit 
against a tenant he would naturally search 
for all documents connected -with the lanH 
m dispute. Madhav Bhagwant is a man of 
education and position, being an Honorary 
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Magistrate. In these circumstances I do 
not think it can be said that there is no 
evidence against Madhav Bhagwant. Whe¬ 
ther Ilie evidence is sufficient or not is 
another matter, on which I decline to ex¬ 
press any opinion. 

It is contended that there is no evidence 
that the forgery was made in the Yeotmal 
District or at any particular time. The 
argument of the Crown on this point is 
that all the parties concerned in the case are 
residents of the Yeotmal District; the land 
is situated in the Yeotmal district, and the 
forgciw was presiimalily committed there 
and not in any other district. The fact 
Uiat these kahuUyats were not produced 
in tlie original case and first came to light 
after the remand indicates that they were 
forged to meet the defendant’s case of 
continuous possession since 1895. Here 
again these are matters of inference and 
I think it is for the Court below to con¬ 
sider whether these inferences are sufficient 
^,for a finding that the accused are guilty. 
yWitli regard to Vinayak, the considera- 
tiojps are very much the same as in the case 
of jfiladhav Bliagwant. There is no direct 
evideb'ice that lie forged the documents, but 
it is a'> question for the Trying Court to 
consideirV whether the inferences arising 
from the.\ facts, above stated, would warrant 
bis convit.;tion. One of the witnesses says 
Uiat Vinay^iak handed over all papers to 
Gangabai viylien he left services in 1912. 
riiere is, thfrjWefore, evidence against him, 
whether suffiikient or not is another matter. 

As regards‘ethe charge against Vinayak 
of using the doyouments, it has been argued 
that the persoi^iwho produces documents 
in obedience top the order of the Court 
cannot be helcft guilty of using forged 
documents evenA if they are found to be 
Beferenii^e is made to two cases of 
the Madras HigM Court, Assistant SesHons 
Judge, AortA 4^.cc»\eh v. Ramammal (5) and 
Jn re Muthiah Chk tty (6). Jn those cases, 
noivever, the prodb.uction of the documents 
in Court was invcTfiluntary, whereas in the 

piUosecution contention is 
^at these kabuUiy/ats were produced in 

jV Pursuanc^ of a conspiracy between 
Madhav Bhagwantir and Vinayak, Vinayak 
being made the custodian of the documents 
in order to get kover the difficulty that 
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they were not produced in the original 
suit before remand. I am of opinion that 
this is not a case in rvhich the proceedings 
against Madhav Bhagwant and Vinayak 
should be quashed. 

As regards the attesting witnesses, the 
case is simpler, and the learned Counsel 
on their behalf have referred to certain 
evidence as being insufiicient to prove 
that they took any part in the forgery ot 
the documents. Apart from the question 
of the difference in ink, one of the witnesses 
who attested the original kahuhyafs has 
deposed that the attesting witnesses, wlio 
are now charged with forgery, or one of 
them, were not present at the execution 
of the documents, and whether this witness 
should be believed or not is a matter into 
which I cannot possibly go at this stage ot 
the case. There is also the circumstantial 
evidence that if Survey No. *27 did not form 
one of the survey numbers leased by the 
kabuliyats originally, and was not in posses¬ 
sion of the executants of those kabuliyats 
these witnesses could not have been att esting 
witnesses to the kabuliyats as they oiiginal- 
ly stood. I wish to make it quite clear 
that I do not express any opinion whatever 
as to whether the kabuliyats are forgeiies 
or not, and whether the accused or any ot 
them are guilty or not of the charges 
against them, but I am clearly of opinion 
that this is a case in whicli I ought not to 
interfere and that the Court below should 
proceed with the trial and form its opinion 
upon the evidence before it. 

It has been argued that the kabuliyats 
in question, whose term has long ago ex¬ 
pired; are not valuable securities and, 
therefore, no charge of a forgery of valu¬ 
able security can lie. This is not a ci ucial 
point in the case, because the forgery ot a 
valuable security is merely an aggravated 
form of forgery. If the kabuliyats are ^loi 
valuable securities, which is a question to 
be decided by the Trying Court, that would 
be no ground for quashing the charges al¬ 
together because if it were proved that the 
accused have forged them they would still be 
guilty of the olfence of forgery under s. 4 do, 
Indian Penal Code which is a minor offence 
to that under s. 467, and they would be lia¬ 
ble to be convicted of such minor oiience. 
Without, therefore, expressing any opinion 
on the credibility of the evidence, I am of 
opinion that this is a case in which there 
is evidence on which the Trying Court must 
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decide and that there are no grounds for 

quashing the proceedings. 

I thcrcforCi disniiss all tli6 applications. 
The papers will be returned to the ^lagis- 
trate without delay and the trial winch has 
been stayed pending the hearing of these 
proceedings will go on the point at which 

it stopped. . . , 

1 ) Applications dismissed. 


LAHORE HIGH COURT. 

CuiMi.NAL Cask No. 631 of 1925. 

June 15, 1925. 

pyese.ni:—lh\ Justice Martineau. 

CHHAJJU— Accused—Petitioner 

versus 

EMPEROR—Respondent. 

Criminal Procedure 

,()}—penU Code (def ALU of IbOO), ss WC ys 
Beim memherofoovo for the purpose of ImbUmilly 
eoZiZej theft ir.al for^-.e„mml^Reccnnn,j 

acquitted having attended a 

'meeUu'' lield " itli tlic object of forming a gang for 

‘'‘rrr?i,ftfhe‘iwo‘’triS'uwere not baaed on the same 
Held. * ‘f " ace sed could not in the former 

“ ? u-^^n c wife tS” along with other persona, 
have hceu charged with an olfcnce under s^411 of the 
Penal Code and that, therefore s. 403 of the Or. 1. C. 

ras^repo??ed the Sessions Judge, 
Karnal. wUir.tfs No. 166-J of 31st March 

^^FACTS.— The applicant Chhajju was 
tried by the Assistant Sessions Judge of 
on a charge under s. 401, Indian 

Penal Code, and acquitted Immediately 

of.or that he was arrested by the Police 
and ehallaned under ss 457 and 415 Mian 
Penal Code. The case is being tried by the 

RevLue Assistant, Magistrate First Clasps, 

nmler s 413, Indian Penal Code only, the 
chai-e under s. 457 having been dropped 
by the Public Prosecutor. Chhajju has 
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filed the present applioation to this Court 
for revision. 

GROUNDS. --The petitioners conten¬ 
tion is that as he was tried by a Court uf 
competent jurisdiction and acquitted on one 
charge, on the same facts he cannot be tried 
for another offence, and reliance is placed 
on s. 403 (1) of the Cr. P. C. 

After hearing his Counsel I am of opinion 
that this contention is right. The judg¬ 
ment of the Assistant vSessions Judge con¬ 
tains the following sentence: — 

“Section 413 of the Indian Penal Code 
makes tlie habitual receipt of stolen pro¬ 
perties an ofience by itself and althougli 
Chhajju may be guilty under that section, 
the offence under s. 401 has not been 
brought home to him. 

It is evident from this fact that if the 
Assistant Sessions Judge had chosen he 
could have framed a charge under s. 413, 
Indian Penal Code, against him. As he did 
not do so, the applicant is not liable to be 
put upon his trial twice over on the same 
facts. The rulings cited by the applicant's 
Counsel In re Pundulik Shankar (htjar fl), 
Emperor y. Jhabbar Mull Lakkar (2) and 
In re, Chinnappa Naidu, (3), are very clear 
on the point. The case is, tlierefore, sub¬ 
mitted to the High Court for revision with 
a recommendation that the proceedings 
under s. 413, Indian Penal Code, against 
him be quashed and the applicant who is 
on bail be discharged therefrom. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Des Haj Sawhneij, Public Prosecutor, 
for the Respondent. 

ORDER. —Chhajju was tried with nine 
other persons for an offence under s. 401, 
Indian Penal Code, and acquitted. He has 
now been prosecuted for an offence under 
8. 413, Indian Penal Code, and the Sessions 
Judge, being of opinion that the acquittal 
in the formar case is a bar,, under s. 403 (1) 
of the Cr. P. C. to the second trial, has for¬ 
warded the case to this Court with the re¬ 
commendation that the proceedings be 
quashed. 

The case against Chhajju at the former 
trial consisted firstly of an approver’s state¬ 
ment as to Chhajju having attended a meet¬ 
ing, held with the object of forming a gang 

(1) 8G Ind. Gas. 479; (1924) A. I. R. (B.) 448; 26 Bom 
L. U.440;26Cr.UJ. 

(2) 72 Ind. Gas. 973; (1923) A. I. R. (0.) 179-49 C 
924;24Gr. UJ. 509. 

(3) 76 Ind. Gas. 708; (1924) A. I. R. (M.) 478-19 I 

W. 31; (1924) M. W. N. 153; 25 Gr. L. J. 244 ’ 
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for the commission of thefts, at which it 
was arranged that the property stolen, except 
cattle, should be made over to him, and 
secondly of evidence as to the discovery of 
proceeds of six of the thefts in his house. 
The approver's statement about the meet¬ 
ing was considered unreliable, and the 
evidence as to the discovery of stolen pro¬ 
perty in Chhajju’s house was held to be 
insufficient to prove that he was a member 
of the gang, so he was acquitted. 

The present trial for an olfence under 
s. 413, Indian Penal Code, is not barred 
unless (1) it is based on the same facts as 
those on which the former trial proceeded, 
and(2)theoffence under s. 413, Indian Penal 
Code, is one for which a charge might have 
been made against Chhajju under s. 236 
of the Cr. P. C. in the former case. It 
appears to me in the first place that the 
two trials are not based on the same facts, 
for the charge for an offence under s. 401, 
Indian Penal Code, rested primarily on 
the approver’s statement about Chhajju 
having being present at a meeting held for 
the purpose of forming the gang, and it 
was because that statement was disbelieved 
that the prosecution failed. The approver’s 
statement is not part of the material on 
which the prosecution for the offence under 
s. 413, Indian Penal Code has been institut¬ 
ed, but this prosecution will be based entire¬ 
ly on the evidence as to the discovery of the 
stolen property in Chhajju's house, which 
it was held in the former trial did not prove 
his membership of the gang. 

In the second place I am unable to agree 
with the learned Sessions Judge that 
Chhajju could have been charged with an 
offence under s. 413, Indian Penal Code, in 
the former trial. It is unnecsssary for me 
to express an opinion as to whether he could 
have been charged with that offence in ac¬ 
cordance with s. 236 of the Cr. P. C. if he 
had been tried alone. The important point 
which the learned Sessions Judge has over¬ 
looked is that Chhajju was being tried 
jointly with other persons, with regard to 
whom the allegation was only that they had 
committed an offence under s. 401, Indian 
Penal Code, by being members of a gang of 
thieves, and not, as in Chhajju’s case, that 
they were receivers of the stolen property. 
Section 236 of Cr. P. C. would not have 
empowered the Court in the former case 
to charge Chhajju with an offence under 
s. 413, Indian Penal Code, unless his trial 
for that offence could have proceeded joint- 
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h with the trial of his co-accused for the 
ofiehce under s. 401, for s. 236 of 4he Cr. P. 

C must be read with ss. 233 and 23J. 

Section 239 enumerates the persons who 
may be charged and tried together, and the 
only clauses in this section which need to 
be considered are clauses, (d) and (e). Clause 
(d) does not apply as the offence of receiv¬ 
ing stolen property and the offence of be¬ 
longing to a gang of thieves relate to 
separate transactions. Clause {e ) also does 
not apply as an offence under s. 401, Indian 
Penal Code, cannot be said to include 
theft, for it is committed as soon as a gang 
of persons associated for the purpose of 

habitually committing theft is formed and 

before any theft is actually committed by 
them I hold, therefore, that Chhajju could 
not have been charged with the offence 
under s. 413„ Indian Penal Code, m the 
former case, in which other persons were 
being tried with him for an offence under 

8.401. . 

The present trial is consequently not 
barred by Chajju’s acquittal in the former 

case, and it will uroceed. 

The records will be returned. 

2 K Records returned. 
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Sections 107 and 131 of the Bombay District Munici¬ 
pal Act provide for issue of notices but non-compli¬ 
ance with such n.itices is made punislmble under 
s. 155 of the Art and a prosecution in respect of such 
nou-compliancc must bo under the latter section and 
not under ss. 107 and 131. [p. 188, col. 1.] 

Criminal revision against the conviction 
and sentence dated the 17th July 1924 by 
the Division Pench of Magistrates. 

Mr. Partahrai D. Punwani, for the Appli¬ 
cant. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Applications ^os. ia/, 

158 and 159 OF 1924. 

November 17, 1924. 

Present: —Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. C. 
HASSOMAL M. GURBUXANI-Applicant 

versus 

EMPEROR— Respondent 
Bombay District Municipal Act (III of 
(8), 107, 131, m (2), 155-~Notices under w. 10/, 131 

—Service on agent—Non-copiphance with nohee 
Prosecution of agent—Cimviction, legahUj of. , 

Under s. 154 (2) of the Bombay District Municipal 
Act it is open to a Municipality to issue - notices under 
Bs. 107 and 131 of the Act to the owner of the prernises 
without specifying his name, and where this is done 
and the notices are served on a person who is the owner 
of the premises, it is open to the 

cute such owner for an offence under s. 155 of the Act. 
Where.however, notices are issued to a person by name 
and are served upon another person, the latter cannot 
be prosecuted or convicted for an offence under s. i&o 

merely because he falls within the defmition of an 

owner as laid down in cl. (8) of s. 3 of the 
because he accepted service of the notices as agent ot 
the person to whom the notices were addressed. LP. 
187, ool 1.] 


JUDGMENT.— Notices were issued 
under ss. 107 and 131 of the Bombay District 
Municipal Act lU of 1901 to one K. S. 
Ramzan Abdnllali per Hassomal. M. 
Giirbuxani and Kazi Audul Aziz requiring 
him (1) to renew down-take pipes and 
gratings and (2) to repair the flush tank 
attached to a water closet and (3) to lime 
wash certain premises which belonged to 
him. These notices were not complied Muth 
the Municipality thereupon filed three 
different prosecutions describing the 
accused as K. S. Ramzan Abdullah per 
Hassomal, M. Gurbuxaiii. All the three sum¬ 
monses were served on Hassomal, M. Gur- 
buxani. who is the present applicant. He did 
not personallyattend at the hearingbut sent 
his Pleader who admitted before the Court 
that the applicant was a trusty of the pre¬ 
mises in question and was recovering rent 
from the tenants. On this admission the 
“D” Bench of Honorary Magistrates fined 
the applicant Rs. 5-0-0 in each of the cases 
for failure to comply with the notices. He 
now comes to us in revision. 

We think that the notices issued by the 
Municipality were not proper. Under s. 154 
cl. (2) of the District Municipal Act, it was 
open to the Municipality to issue the notices 
addressed to the owner of the premises 
without specifying his name. If they had 
done so, it would have been open to them 
to prosecute the applicant as the owner of 
the premises as defined in s. 3, cl. 8 of the 
Act. The notices were, however, addressed 
to khan Saheb Ramzan Abdullah by name 
and it is open to the applicant to contend 
that he could not be prosecuted for failure 
to comply with notices addressed to another 
person and delivered to him as the agent 
of that person. Again the same mistake 
■was committed by the Municipality in 
launching their prosecutions against K. S. 
Ramzan Abdullah per Hassomal M. Gur- 
buxani and not against the applicant per- 
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sonally. The applicant is. therefore, justifi¬ 
ed in raising the further technical plea 
that he was not served as an accused person 
and could not be convicted on the com¬ 
plaints as laid. 

The conviction of the applicant must, 
therefore, fail both on the ground that the 
notices were defective and that the pro¬ 
cesses were directed against K. S, Ramzan 
and not against him as an accused person. 
We further find that the Bench Magistrates 
have not specified the section of the Act 
under which the applicant was convicted. 
Sections 1(J7 and 131 of the Act provide for 
issue of notices but the non-compliance 
with such notices is made punishable under 
9. 155 of the Act and the prosecution and 
conviction of the applicant, if any, should 
have been under s. 155 and not under ss. 107 
and 131 of the Act. 

We set aside the convictions in all the 
three cases and order the fines to be re¬ 
funded. 

Z- K. Convictions set aside. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 121 of 1924. 
(Criminal Rbvision Petition No. 104 of 

1924). 

November 6, 1924. 

Present;—Mr. Justice Krishnan. 
KRISHNA IYER and A X OT n KR — ACC USED 

—Petitioners 


versus 

AYYAPPA NAICK— Complainant— 

• Respondent. 

Penal Code (Act XLV of ISOO), s. Jfia-Pusemcnt 
Act (V of 18S2), s. I-i Mischief, what amoimts to — 

Partition—Hight to carry water through channel exist 

ing on joint lands, whether Iransjerred—Channel Ullei 
up—Wrongful loss—Offence. 

To constitute the ’offence of mischief it is no 
sufficient to show that loss has been caused to th< 
complainant, it is necessary further to show that tin 
loss was wrongful loss and that the accused had tin 
intention to cause or a knowledge that his act wai 
likely to caiise loss to the complainant, [p. 188 col. 2. 

On a partition between the complainants tmd thi 
accused, who were membei-s of a joint family, certaii 
fields fell to the share of the former and other field' 
fell to the share of the latter. On the lands allottee 
to the acensed there had existed a channel for a lon^ 
number of years which was used for cam-inir wnf*: 
to tlie fields which had been allotted to ihe"^ comnlain 
ants. Some years after the partition the accused fillpc 
up the cWel with the result that water could no 
be carried to the lands of the complainants for nm- 
poses of irrigation; ^ 
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lldd (1) that under s. 13 cl. (6) of the Kasements 
Act the riglit of carrying water through the channel 
to their fields passed to the complainants on partition; 
[]». ISO, col. 1 I 

1 2) that tlie loss caused to the complainants by the 
channel being tilled up was wrongful loss and the 
accused must be presumed to have had the knowledge 
that their act ill filling up the channel was likely to 
cause .sucli wrongful lo.ss to tlie complainants and that 
consequently they were guilty of an offence under 
s. 4.30 of the Penal Code. 

PetitioD, under ss. 435 and 439 of the 
Or. P. C., 1898, praying the High Court to 
revise the judgment, of the Court of the 
Sub-Divisional Magistrate, Koilpatti, in 
Cr. A. No. 42 of 1923^, preferred against the 
judgment of the Court of tlie Second Class 
Magistrate, Koilpatti, in C. C. No. 166 of 
1923. 

Dr. S. Su'aininnthan and Mr. T. M. Hama 
Iyer, for the Petitioners. 

Mr. K. S. Hamahhadra Iyer, for the Re¬ 
spondent. 

The Public Prosecutor, for the Cro^^m. 

JUDGMENT. —This is an application 
to revise the conviction, under s. 430, Indian 
Penal Code, of the petitioners, which was 
confirmed in appeal by the Sub-Divisional 
Magistrate of Koilpatti. 

It is contended that on the findings of the 
Appellate Magistrate, the offence charged 
under s. 130, Indian Penal Code, has not 
been made out. The Appellate Magistrate 
found that a channel existed between the 
Re-Survey Nos. 252 and 253, belonging to 
the accused and that it was a part of the 
channel, which carried water from the 
Periakulam tank to the complainant’s land, 
Re-survey Nos. 271 and 272. He also found 
that that part of the channel between Re¬ 
survey Nos. 252 and 253 had been filled up 
by the accused recently. It is contended that 
these findings are not sufficient to con¬ 
stitute the offence of mischief. The offence, 
as defined in the Penal Code, requires, as 
an essential element of it, that the accused 
Md the intention to cause or the knowledge 
that their act was likely to cause wrongful 

• pomplainant. Dr, Swaminathan 

rightly points out that it is not sufficient 
to show that loss has been caused to the 
^®*^^P^3.inant V>ut is necessary to show that 
the loss was a wrongful loss and that his 
clients had the intention to cause or had 
knowledge that their act was likely to 
cause loss to the complainant. He contends 
that to constitute a wrongful loss in this 
f ® complainant was bound to show 
that the channel, which was filled up and 
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which was entirely on the land of the 
accused was a channel through which 
he had a right to carry water to his lands 
No doubt that argument is correct, and 
it is also true that there is not a very 
clear finding, that the complainant had 
an easement right to carry such water. But 
onthefactfound, by the Appellate Magis¬ 
trate, it seems to be clear that such a right 
did exist. It is not necessary, therefore, 
to send the case back to him, I’or a fresh 
finding. He has found this channel existed 
for at least 30 years and that during these 
years, the lands, Re-survey Nos. 271 and 
272 were cultivated, with the water carried 
through this channel. That would establish 
a right in favour of the complainant, to 
carry water through the channel; but it is 
contended by Dr. Swciiiiiuathan that diuing 
a portion of that period, all his lands, 
through which the channel from 
passed, namely, Re-survey Nos. 255,‘-So, 
252 and 271 belonged to one and the same 
jointsfamily and, therefore, no question ol 
easement right could arise and that as the 
partition in the family took place within i t 
yenrs of the date of this complaint, sufucient 
time has not elapsed for the complainant to 
get an independent easement right in his 
own favour. Assuming that this is so, it 
should be remembered that the channel has 
existed for 30 years and, therefore must have 
existed at the time of the partition. If at the 
partition, as is conceded, nothing was said 
against the right in this channel not passing 
to the owners of Re-survey Nos. 271 and-*2, 
werausttakeit that it did i^ass s. 13, cl. ^ 
the Easements Act lays this down. Ihe 
question was considered by the learned 
Officiating Chief Justice in a case, reported 
as Souriraja Naidii v. Hajagopalan (1). ^ It 
must, therefore, be held that as no objection 
was taken at the time of the partition to 
this channel passing through, to Re-survey 
Nos. 271 and 272, the right to take water 
along that channel did actually pass to^ the 
persons to whose share the lands fell. V rom 
them it passed to the present owner, thecom- 
plainant. That being so, the filling up of 
that channel and thus preventing water go¬ 
ing from the lake to the complainant s lands 
caused not merely loss to the complainant 
but wrongful loss. There is no difficulty 
in holding that the accused knew perfectly 
well that their act was likely to cause 
wrongful loss, when they filled up the 

(1) 81 Ind. Cas. 833; 20 L. IV'. 215; 47 M. L. J. 302; 
tl924) M. W. N. 678; ^‘424) A. 1. R. (M.) 812. 
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channel. The olfence of mischief is thus 
complete. The conviction under s. 430, 
Indian Penal Code, is clearly made out, as 
the accused knew that the prevention of the 
supply of water, necessary for agricultural 

purposes, wouhl cause loss. 

In these circumstances, there is no ground 
for revision and the sentence of a fine of 
Rs 50 was not by any means excessive. 

Petition dismissed. 

z. K. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Application No. 24 

OF 1924. 

March 25, 1924. 

Prcucnt Kincaid, J. C., and 

Mr. Aston, A. J. C. 

MAHOMED— Applicant 

versus 

MAHOMED IDRIS son of ABDULLA— 

Opponent. 

Criminal Proccture CodclAct I* of IS'dS), ss.J0<),^ 
-^Examination of compainant, object of—Anking 
comMnant (o.Huhseribc o/j oath to complaint, whether 
Ilhjh. C.mrt. ,vhni ,,'ill 

iahifijing acaiuntts—Penal Lode (.lc< ALT of ISM), 

Tho object of the examination under s. 200 Cr. P. C , 
is to ascertain whether there is a prima facie case and 
to prevent the issue of process m cases where the 
examination of tlie complainant would show that the 
complaint was clearly false, frivolous or vexatious and 
that further proceedings would tend merely to harass 
unnecessarily an accused person and waste the time 

of the Court, [p. 190, col. 1.] m • *i 

When a complaint is in writing and 
clear it would be a sumcient compliance of s. ot 
the Cr P-C.. if the Magistrate reads it over to the 

complainant and the complainant on oath is asked to 

subscribe it and it is only wlienthe written complaint 
is obscure or vague that the Magistrate is bound to 
examine the complainant at suflicient length for the 
purpose of clearly ascerlaming the allegations on 

which the complaint is made, [ibid ] . * j 

Wh-n a partner of a firm has been appointed to 
manage its business and write its accounts and ho 
falsihes its accounts, he is liable under s. 47 <-A of the 

Okella. 6 Bom. L, E. 553; 1 Cr. 
'"no do'uW it'ir'imdesirable that the discretionary 

Bowers of Courts should become ciystallized but it is 
well-eslablislied that only in exceptional cases shcruld 

the High Court interfere in revision in pending cases. 

\feramdas v. Naraindas, 27 Ind. Cas. 
205; 8 S. L. R. 143; 1C Cr. L. J. 141. followed. 

Application to revise an order of the 
Special First Class Magistrate, Karachi, 
dated the 25th January 1924. 


lUO 


Mr. Tahdram Maniram, for the Appli¬ 
cant. ^ ' 

Mr. HaSfiomal M. Gurbuxani. for the 
Opponent. 

Mr. r (?. Elphbiston, Public Prosecutor, 
for the Crown. ’ 

JUDGMENT. This is an application 
for revj^sion of an order of the Special First 
Class Magistrate, Karachi, issuing process 
against the applicant under ss. 408, 468 and 
4^/ (a) of tlie Indian Penal Code 
Mr Tahilram who appears for 'the appli¬ 
cant has urged two grounds for interfer¬ 
ence by this Court. Firstly that the com¬ 
plainant was not examined by the Court as 
required by s. 200 of the Cr. P. C. and 
secondly that the complaint upon which 
process was ordered to issue did not 
disclose the commission of the offence in- 
respect of which process was issued 

W ith regard to the first of these grounds 
It appears that the learned Magistrate put 
the complainant on oath and the cornplain- 
antstated that the complaint was true to the 
bestofhisknowledge. It has been pointed out 

(10th Edition, 

page 568) on the Code of Criminal Procedure 

of the examination under 
s. -00 IS to ascertain whether there is a prima 
tacie case and to iirovent the issue of 
process in cases where the examination of 

the complainant would show that the com¬ 
plaint was clearly false, frivolous or vexa¬ 
tious and that further proceedings would 
_ tend rnerely to harass unnecessarilv an 
■-^^cused person and waste the time of the 
'^it. And it has been held in Bombay 
when a complaint is in writing and is 
mtly clear, it would be a suflici- 
Aliphanceof s. 200 if the Magistrate 

Pen<u^'^^^ complainant and the com- 
Act (V , on oath is asked to subscribe it and 
Partitiw ''men the written complaint is ob- 
ingortor vague that the Magistrate is bound 

1 complainant at sufficient 
,, purpose of clearly ascertain- 

confhe allegations on 'vhich the complaint 

losmade. In considring the complaint filed 
}|^ this case it is clear that the fact of en¬ 
listment is implied from the facts men- 1 
oned in the complaint. The complainant 
Jtated on oath that the accused had charge 
of all the cash and also the receipts obtain¬ 
ed by the sale of pearls. It is also stated 
in the complaint that the accused kept the 
accounts as well. It is further stated tliat 
the accused went to Bombay, sold pearls 
belonging to the partnership there and 
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- did not give credit for the full value sold 

■ quantity than the 

- luantity actually got. It is further shown 

in the complamt that during proceedings 
. before an arbitrator, an account-bcok w!s 

that there were 
between the accounts 
the originally kept and 

accused. Seven 

arc.te 1 ■ r «fen'ed to in which 
ki "e, account-book indicated that 

narTnerah "^. 1 ® ^^ehalf of the 

tit t ‘ o^ginally shown in 

coinnlaintf'!? addition to this 

tit mtnto '• ®°®^ ‘hattheacciised debited 

P tb sums paid to his 

mr^ntTi ‘bat he debited to the 

foi Ntetf iPna poj'son named Phul 

neriltritH "'ben the part- 

tPai d nt i f the 31st Octo- 

er and tliat he drew Ks 30 O himself aq 

3 5" "4h",“ 3! 

a partner nf a r held that where 

ttale fts 1 ™ appointed to 

he falsifies its "’rite its accounts and 

8 477-A See /®®°''"‘s. be is liable under 

I'think there eP"'f'’'”' 'f (D- 

plaint prima ‘’‘® ®°“' 

Sion of the o'fenees °®®® 
process irissued nnd t."®?®®‘ 

trate was clearh it s t® 

order which he did^. ^*^®*^ makmg the 

with tlietitton™f SipT I agree 

tliat it is nndesirablftharti!et® 

See Emperor y crystallized. 

1 entirefy agrel wfth the™'" 

Pratt, J C and Ha ^® V®"' expressed by 

ivould serioutv J' C- ‘hat it 

of justice if partiil^^^ administration 

come to this Court encouraged to 

the completion of before 

aed in the case of if' oxpres- 

V. Naraindas (' 3 ) th Jeramdas 

?ases should the Conri “f L “ exceptional 
lu^pending cases ^ ^ interfere in revision 

tbe applicatiom^^^^^^^ uientioned I dismiss 

13J 27 Ind. Cas. 205^8 8 L 

H3;lGCr. L. J. ]41. 
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ALLAHABAD HIGH COURT. 

Criminal Reference No. 69 op 1925. 

March 4, 1925. 

Present: —Mr. Justice Sulaimaii, 
Musammat MUNNO DEVI— Applicant 

versus 

The municipal BOARD. AGRA— 

Opposite Party. 

U. P. l/unicipaiifies Act (II of I'Jir)),ss. ITS, IS-i, 
S07 —.flppli'cation for sanction to erect Imildimj — 
Building commenced before grant of sanction —T\otjcc 
to demolish, failure to comply with—Offence -Sanction 
subsequently granted, effect of. 

Where r person who has m;ule an application 
under s. 178 of the V. P. MunioipaUtios Act for 
sanction to erect a building, commences the con¬ 
struction of a building in antich>Rtion_oE sanction 
he is guilty of an offence under s. 185 of the Act 
and it is immaterial that the sanction is subsequent¬ 
ly granted by the Municipality, [p. 102, col. l.j 
Similarly, where such a person is required by 
notice to pull down the construction erected by him 
without the sanction of the Municipality, an«l fails 
to comply with the requirements of the notice^ he 
is guilty of an offence under s. .107 of the 1. P. 
Munici^ities Act, and the more fact that the sanc¬ 
tion was subsequently granted does not absolve him 
from liability, [p. 102, col. 2.] 

Oriminal reference made by the Sessions 
Judge, Agra, dated the 20th December 1924. 

JUDGMENT.— This is a Reference by 
the Sessions Judge of Agra recommending 
that the convictions of Musammat Munno 
Devi, a school teacher, under ss. 185 and 
307 of the Municipalities Act (Local Act 
II of 1916 as amended by Act II of 1919) 
and the sentences of fine of Rs. 10 on each 
count be set aside. 

The facts are not in dispute. The lady 
applied to the Municipal Board on the 
29th of July 1924 for permission to re-build 
certain parts of her house, but in her 
application she did not clearly specify 
the extent of the proposed building. On 
the 30th of July the Municipal draftsman 
prepared a map showing the western side 
of the building only. Acting probably on 
the approval of the Ward Member she 
began to build in anticipation of sanction. 
On the 25th of August she applied for tlie 
preparation of a new plan including both 
the western and eastern sides. Tlie Board 
ordered a new plan to be prepared and the 
applicant to deposit the necessary fees. 
On the 2nd of September before any final 
orders had been passed on her application 
the Board served a notice on her to remove 
the building already constructed. Later 
on, namely, on the 6th of September the 
Board sanctioned permission to build the 
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w'esterii half of the building. She stopped 
going any further with the construction 
and applied to the Board stating that she 
had constructed the building in anticipa¬ 
tion of sanction because her house was 
cracked and was in danger of falling down 
if she did not repair it. On the 19th of 
September she was prosecuted for build¬ 
ing without iiermission and also for failing 
to comply with the orders of the Board. 

The learned .Magistrate came to the con¬ 
clusion that she did begin to construct 
parts of the building before leave was 
granted to her. He also found that the 
leave was confined to the construction on 
the western side only and that no order 
on her application to build on the eastern 
side had yet been finally passed. Her 
application for such a permission is still 
pending. As to the construction on the 
eastern side tlie learned Magistrate on 
inspection has found thatthe oldc/iajja pro¬ 
jecting on tliis side has been enlarged 
and now extends as far as her chahutra. 
The evidence of the Chief Sanitary In¬ 
spector was to the effect that a verandah 
and a latrine were being built in August 
and that the said latrine was in the bal¬ 
cony. He further stated that the balcony 
was covered with tin. In this he was sup¬ 
ported by another witness who occupies 
an adjacent house. On the day when the 
Magistrate inspected the locality he how¬ 
ever did not notice any tin covering. The 
construction had apparently been partially 
removed though perhaps not completely. 

The learned Magistrate justly commented 
on the unsatisfactory way in which ^e 
Municipal Board acted in the matter. On 
the 2nd of September notice to remove 
the construction was issued which includ¬ 
ed constructions on both sides. On the 
6 th of September sanction to construct 
the w'estern portion was actually granted. 
Nevertheless on the 19th she was prosecut¬ 
ed with regard to both portions. The Muni¬ 
cipal Board also does not seern to have 
acted promptly on her application of July 
when the rainy season was on and her 
house must have been in some danger. 
The Board certainly cannot be congrat¬ 
ulated on the way in which it proceed¬ 
ed against the applicant. 

Technically speaking the applicant was 
guilty of beginning to make her construc¬ 
tion even on the western side before for¬ 
mal sanction had been granted. _ Though 
the subseq^uent grant of the sanction, ought 
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to have deterred the Board if it had 
acted reasonably from prosecuting her for 
building without permission, it cannot 
obviate the fact that she did begin to 
build before any sanction had been granted. 
Furthermore no sanction has yet been 
granted for the construction on the eastern 
side. 

Section 178 of the Municipalities Act 
requires that before beginning within the 
limits of the Municipality to erect a new 
building or new part of a building, or to 
re-erect or make a material alteration in a 
building, a person shall give notice of his 
intention to the Board. Under s. 179, 
sub-cl. (1) the Board may require further 
information and plans to be furnished 
Under s. 180, sub-cls. 3 and 4 if the Board 
neglect or omit for one month after the 
receipt of a valid notice under s. 178 to 
make and deliver to the person -who has 
given such notice an order of the nature 
specified in sub-s. (1) of s. 180 such person 
may by a written communication call the 
attention of the Board to the omission 
or neglect, and, if such omission or neglect 
continue for a further period of fifteen 
days, the Board shall be deemed to have 
sanctioned the proposed work absolutely, 
provided that he does not act in contraven¬ 
tion of the Act or any bye-law. In this 
8 . 180 a fifth clause has been added which 
is as follows:—“No person shall commence 
any work of which notice has been given 
under s. 178 until sanction has been given 
or deemed to have been given under this 
section". Under s. 185 of the Amended 
Act“whoever begins, continues or completes 
the erection or re-erection of, or any 
material alteration in, a building or part of 

a building.without giving 

the notice required by s. 178, or in con- 
travention of the provisions of s. 180 sub^ 
s. (5) or of an order of the Board refusing 
sanction or any written directions made 
by the Board under s. 180 or any bye-law, 
shall be liable upon conviction to a fine 
which may extend to Rs. 500. 

It is, therefore, clear that she should 
not have commenced the work until sanc¬ 
tion had been granted. The Board had not 
neglected or omitted to take steps on her 
application for one complete month noi 
did she by written communication call the 
attention of the Board to any such omis¬ 
sion or neglect and then wait for a further 
period of 15 days. No sanction, therefore, 
can be deemed to have been given. The 


offence mentioned under s. 185 was, there¬ 
fore, technically committed. 

As to tlie notice to remove the construc¬ 
tions made by her it is to be noted that before 
the period of the notice had expired the 
Board sanctioned permission to build the 
western half of the building. There was, 
therefore no disobedience so far as this 
part of the construction was concerned. 
With regard to the eastern portion the 
Board had apparently issued notice for 
demolition on the strengh of its bye-law 
No. 19 which provides that no erection 
or construction will be allowed over any 
existing chabutra situated in any road or 
lane less than 16 feet wide. The Board 
had power under s. 198 of the Act to 
make such a bye-law. But slie apparently 
did remove the tin covering though 
po.ssibly not within the time fixed by the 
notice, if the evidence of the Chief Sani¬ 
tary Inspector is to be believed. As the 
tin covering did not exist when the Magis¬ 
trate inspected the locality it does appear 
that she has at any rate jiartially removed 
the construction leaving very little of it 
still in existence. Under these circumst¬ 
ances an olTence under s. 307 has been 
technically committed. 

In view however of the conduct of the 
Municipal Board itself which has been 
adversely commented upon both by the 
Magistrate and the learned Sessions Judge 
and in view of the fact that she did stop 
further construction of the building after 
receiving the notice for demolition I do 
not think that this is a fit case in which 
anything more than a nominal fine should 
be inflicted on her. 

Accorilingly while upholding the con¬ 
viction 1 reduce the fines to nominal ones 
of rupee one each on the two counts. In 
other respects the order is upheld. 

2 . K. Conviction upheld; 

Fine reduced. 




[88 I. 0. 1925] ISHWARI PRASAD 

ALLAHABAD HIGH COURT. 

Letters Patent Appeal. No. 117 op 

1923. 

February*27. 1925. 

Present: —Sir Grim wood Mears, Kt , 

Chief Justice, and Mr. Justice Piggott. 

B. ISHWARI PRASAD and others— 
Defendants—Appellants 

versus 

BABUNANDAN SHUKUL and others— 
Plaintiffs—Respondents. 

Hindu Law—Widow—Alienation bif widow, ivhen 
justiJied—Airears of rent in respect of lease taUen 
up by widow for personal benefit—Aircars of icn 
in respect of ex-proprietary tenancy--Sfcessity- 
Gift for charitable purpose, when to be upheld. 

Where zemijician'property in the liands of a Hiiuhi 
widow is attached in execution of a sun pie monej- 
decree the question whether the purchaser at auelion 
takes the whole estate or only the right, title and 
interest of the widow depends on the nature or the 
suit in which the decree was passed. If ihc neciee 
under execution w.as obtaine<l upon a personal clann 
against the widow then only her interest passes l>> 
the sale; but if the suit was one in resiiect of 1 he 
family estate then the whole inlieritanco passes hy 
the execution sale. The same principles appl\ to 
family property alienated by the widow, (p. 1!14, col. -.J 
Where a Hindu widow takes up a lease for her 
personal benefit, the arrears of rent due on account 
of the lease form a personal debt of the widow and 
she cannot alienate the family estate in her hanils 
in satisfaction of such a debt. Tlie same princii> e 
applies to an alienation of the family estate made 
by the widow in order to pay off arrears of lent 
in respect of an ex-proprietary tenancy whicli has 
come into existence by operation of law on the sale 
by the widow of a portion of the zcminuuri pio- 
perty. [p. 191, col. 2; p. 195, col. 1.] 

In every case in which an alienation by way of gift 
for a religious or charitable purpose is made o> a 
Hindu widow holding an estate ^yith the limited 
interest of such a widow the Court is bound to take 
into consideration the proportion borne by the pro¬ 
perty to the total estate in the hands of the widow on 
the date of such alienation, [p. 193, col. 2.] 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Daniels, dated the 10th 
May 1923. 

Mr. Iqbal Ahmad, for the Appellants. 

Mr. M. L. Agarwala, for the Respondents. 

JUDGMENT.— These are four connect¬ 
ed appeals arising out of one single suit. We 
need not go into the circumstances under 
whichsfour appeals have come to he filed. 
As a matter of fact, a learned Judge of this 
Court disposed of all the ciuestions now in 
controversy in one single judgment,^ and 
the appeals before us challenge certain of 
his findings. The essential facts are tliat 
the last male owner of zemindari property', 

consisting of an. eight-annas share in a cer* 

13 
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tain village, was one Sheo Dayal. He died 
without male issue. He left liim surviving 
two widows and a daughter by each oi 
them. The names of the widows are .Un.sam- 
mat Gajra aiul Musammrit Bachna. Oi these 

llie latter survived the former. I he niuue 
of the daughter of Musaminat Gajra is 
Chhutka, and Musammal Gaura is the 
daughter of Musummat Bachna. One 
Pashpat Nath was the son of .hu.s'nuuHnt 
Chhiitlva. On the fith of June 1^/1 Mnsam- 
mat Bachna. being then in possession oi 
the entire eight-annas sliare, e.\ecutea \utti 
tlie concuiTence of Pashpat Nath a deei 
of gift, l>y which she purported to transier 

the same to her own daughter (laura I ho 

latter between the years 18/3 and IJG 
executed a series of documents by which 
she alienated one fractiounl sliare aitei 
anotlier of this property. The plamlifis in 
the suit are three brothers, Babu Naiulan, 
Jadu Nandan and Parmeswar. and it is 
admitted that they have succeeded to the 
estate of 81ieo Dayal as the nearest rever¬ 
sioners under the Hindu Law. PaHipat 
Nath having pre-deceased Musam uuit Gaura. 
The suit was lu’ought to set aside all the 
alienations made by Musammra Gaura and 
to recover posse.ssion oi tiie property, ihe 
plaintilTs met with varying degrees ot suc¬ 
cess in three Courts. Innally a leaiiiei 
Judge of this (^ourt partly decreed and 
partlv dismissed their suit, and ft is now 
liecessary for us to set forth m detail the 

alienations complained of and the mannei m 

which thev were dealt with by the learned 

Judge of lids Court. The first 
ed hv Musaminat Gaura was dated the J5th 
of Mav 1873 and conveyed to one Mulhai 
one-half of the estate of Sheo Dayal in her 
hands, that is to say, a sliare. 

This transfer has been upheld by the learn¬ 
ed Judge of this Court, who was in agiee- 

meiit on this point with the 
Court On the 1st of August 18.)o, Uusam- 
mat Gauia sold to ceidain persons a one- 

anna share for Rs. 350. On the 8th of 
November 1906, she sold another share of 
one anna for Rs. 349-15-0 practically to the 
saL persons. Her next alienation was on 
th.‘ 7th of March 1907, when she made a 
^riftof a six-pies share to her family priest 
a man of the name of Mahadeo. I'nialiy 
on the 16th of October 

another share of one anna for ^s. 3ol). it 

may a.s well be noted that Mulhai the 
ostensible purchaser under the deed of 1873, 
was admittedly a henamidar for one Hanhai* 
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Dat, and that the subsequent alienations 
have all been to members of Harihar Dat’s 
family. Even the six-pies share gifted to 
ilahadeo was sold by that donee to a mem¬ 
ber of the same family in July 1910. The 
suit is, therefore, being contested by the 
descendants of Harihar Dat. Tlie deed of 
gift in favour of Mahadeo was set aside by 
the Trial Court, but was allirmed by the 
lower Appellate Court. The learned J udge 
of this Court came to the conclusion that he 
had to deal with a linding of fact which 
bound him to allirm the decision of the lower 
Api)ellate Court. AVe shall return to this 
point presently. The remaining deeds of 
sale were dealt with as follows. In respect 
of the deed of August 1, 1895, tlie learned 
Judge of this Court held that to the extent 
of Rs. 238-4-0, this deed was executed for 
legal necessity, but that there was no legal 
necessity for an item of Ks. 111-12-0. He 
has framed his decree accordingly. In 
respect of the deed of i^ovember 8,1906, the 
learned Judge has held, ditfering from the 
lower Appellate Court, that there was no 
legal necessity for the transaction, and he 
has set aside the alienation. AVitli regard 
to the deed of October IG, 1917, he has 
held that only a sum of Rs. 128 out of the 
whole consideration was warranted by legal 
necessity, and he has framed his decree 
accordingly. The defendants have appealed 
against the decree of the learned Judge of 
this Court, in so far as it adversely affects 
them. Incidentally a difficulty has arisen 
owing to the fact that these defendants 
have allowed one of the original plaintiffs 
by name Jadu Nandan to die while their 
appeal under the Letters Patent was pend¬ 
ing, and have failed to bring his legal 
representatives on record. This might have 
complicated the matter if we had com® to 
the conclusion that any portion of the two 
appeals filed by the defendants must 
succeed, but the decision we come to is 
that the appeals fail on the merits. As 
regards the deed of the 16th of October 
1917, we may say at once that the finding 
of the learned Judge of this Court has 
not been seriously challenged. He pro¬ 
ceeds upon certain findings of fact, and on 
those findings he is obviously right in law 
We might he content to say the same of the 
deed bearing date August I, 18»5, but as 
introducing a curious question of law which 
we have necessarily to deal with we mav 
mention what the point for decision .vas 
in respect of this earlier deed, It appears 
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that3/«samniatGaura, after selling the four- 
annas share in the year 1873, had taken a 
lease of some portion of that share from 
her own vendees. She allow’ed the rent 
payable by her to fall into arrears and an 
item of Rs. 111-12-0 out of the consideration 
for tlie sale of August 1, 1895, was applied 
by her towards satisfying the arrears of 
rent thus falling due. Now the learned 
Judge of this Court has pointed out that 
there is clear autliority of the Privy Council 
[ride Jugid Kishore v. Jotendro Mohun 
Tagore) (IjJ for the principle that, if zemin- 
dari property in the hands of a Hindu 
widow be taken in execution of a simple 
money-decree the question ■whether the 
purchaser at auction lakes the w^hole estate 
or only the right, title and interest of the 
widow depencls on the nature of the suit. 
If the decree under execution was obtained 
upon a personal claim against the widow, 
then only her interest passes; but if the 
suit was one in respect of the family estate, 
tlien the whole inheritance passes by the 
execution sale. The learned Judge of this 
Court was, in our opinion, obviously right 
in holding that the same principles would 
ajiply to a voluntary alienation by the 
widow. The arrears of rent due from 
Miisammat Gaura on account of the lease 
which she had taken up, presumably for 
her own personal benefit, formed a personal 
debt of that lady, and she could not alienate 
the family estate in her hands in satisfac¬ 
tion of such a debt. 1‘he learned Judge of 
this Court lias rightly held that this item of 
Rs. 111-12-0 was not raised for any justifi¬ 
able legal necessity. This question crops 
up again in a somewhat more difficult form 
when we come to consider the sale-deed of 
the 8(h of hiovember 1906. The considera¬ 
tion for this deed also went to pay off 
arrears of rent due from Musammat Gaura 
on account of a certain tenancy. The dis¬ 
tinction sought to be made between the 
two cases is that the tenancy in question 
now was one of a peculiar nature, namely, an 
ex-proprietary tenancy which had devolved 
upon Musammat Gaura by operation of In^ 
froin the date on which she sold the 
dari share of four annas in the year 1873. 
The contention on behalf on the defendants- 
appellants is that in paying off the decree 
for arrears of rent in respect of this ex-pro- 
prietaiy tenancy Musammat Gaum was 
saving a portion of the family estate in 

IOC 985; II I. A. G6; 8 Ind. Jur. 455; 4 Bar. 
i*. Q, J. 553; 5 Iftd. Dec. (n. b.) 657 (P. 0.}. 
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hands, and that this alienation niust, there- a 
fore, be put on the same footin" as such t 
alienations, for instance as a sale in order 
to obtain money to pay oft' arrears of Govern- j 
ment revenue, wliich have been repeatedly ^ 
upheld by this Court. On the whole we , 
are satisfied that this contention cannot be , 
upheld. The ex-proprietary tenancy came , 
into existence by operation of law when 
Musammat Gaura sold a portion of the 
zcmindari property. It cannot be sanl to 
have constituted a portion of the estate as 
it devolved upon her. She was not evoii 
bound inlaw to continue the tenancy and 
a relinquishment of the same in favour of 
the zemindars, as soon as slie found that 
she could not carry on the cultivation ami 
pay the statutory rent, would have l>ut<an 
end to the tenancy, leaving nothing which 
could possibly devolve upon any one after 
Mttsammat Gaura’s death. It must be lo- 
menibered also that the tenancy would 
devolve according to the strict rules laid 
down ins. 22 of the Local Tenancy Act. 

It by no means follows that it \yould have 
devolved upon the present plaintiffs who 
are reversioners of Sheo Dayal. Indeed, vc 
may say without going into detail that it 
would have been extremely unlikely to so 
devolve. We find no adequate reason, 
therefore, for distinguishing between the 
arrears of rent due from Musammat Gaura 
on account of the ex-proprietary tenanc\^ 
and the arrears due from her on account ot 
the other tenancy which she had valuntari- 
ly taken up. The learned Judge of this 
Court was, in our opinion, right in I’espect 
of each of these deeds, and the appeals filed 

by the defendants fail. 

The two cross-appeals are on behalf of 
the plaintiff Babu Nandan, or of the said 
plaintiff jointly with his brothers they 
challenge the findings of the Single 
of this Court in respect of the sale of 1873 
and the deed of gift of 1907. We are far 
from saying that the question of legal neces¬ 
sity for the sale of May 25, 1873, is free 
from difficulty. We have listened to con- 
, siderable argument on the point, and we 
[ have had to examine carefully the judg¬ 
ment recorded by all three Courts. M e 
; think it suflicient to say, however, th^, in 
V our opinion, the learned Judge of this Court 
j was right in holding that he had before 
py him findings of fact by the lower Appellate 
Court, resting upon evidence which that 
'i Court was entitled to take into considera- 
^ tion and not to he disturbed in second 
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appeal. The in resjiect of this ulicua- 

tion, therefore, fails. 

■With regard to tlie gift in favour of 
Illaluuleo, we have come to tlic opposite con¬ 
clusion. To bf'gin with, wi‘ think it vciy 
doubtful whether, as a (piestion oJ law, a 
gift made to a family juirst iimh-r the 
circumstanc(*s ileposcd to I'V Mahadco him¬ 
self. and with a mere recital in the deed 
itself that the ohjeet of the gift was to 
oidain advantage in the ne.\t world, 
could be upheld as within the authority of 
a Hindu widow. AVe might have hesitated 
to interfere with tlu* learned Judge of this 
Court on this ground alone, as here also he 
purports to proceed upon findings of fact ; 
hut one important consideration has. in our 
opinion, been altogether overlooked by 
liim. There can bo no doubt that in every 
ease in which an alienation by way of gift 
for religious or charitable purposes is made 
by a Hindu widow holding an estate 
with tlie limited interest of such widow 
the Court is hound to take into considera¬ 
tion tiie proportion borne hy the properly 
gifted awav to the total estate in the hands 
of such widow. The learned Judge of this 
Court, hiving stress on the fact that the 
gift is one of six-pies share only, treats it as 
amounting to no more than one-sixteenth 
of Sheo Daval's estate in the hands of his 
daughter. *Evcn this is a large proportion, 
particularly for a gift of the particular 
nature of the one which we are considering. 
But the fact of the matter is that it was a 
gift of a six-pies share out of iwo-annas 
share, which represented all tliat was left 
of the estate in Musammat Gaura’s hands 
on the date of the gift. On this ground we 
think that the alienation ought not to have 
been supported. 

The net result, therefore, is that the 
appeals of the defendants fail and are dis¬ 
missed with costs. The appeals of the 
. plaintiffs succeed to this extent that in 
. modification of the decree of the learned 
Judge of this Court, we set aside also the 
■ deed of gift of a six-pies share of the 7th 
. of March 1907 and decree the plaintiffs’ 

> claim in respect of the same. The appeals 
I of the plaintiff's both to the Single Judge 
t of this Court and under the Letters Patent 
3 must be held to have succeeded in the pro- 
^ portion of a six-pies share to a four-annas 
t share, and they must pay and receive costs 
- in the lower Appellate Court and in this 

d Court in proportion to such failure and 
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success. Costs of both hearings in this 
Court will iiichnle fees on the lii^lier scale, 
z. K. Appeals dismissed. 


PRIVY COUNCIL. 

Appeal feom the Madras IIkjh Court. 

February 20. 1925. 

Present;—Lord Shaw, Lord Carson, Sir 
John Edge, and Mr. Ameer Ali. 

Sreemanthu Rajah YAKLAGADDA 
MALLIKARJUNA PRASADA 
NAYUDU BAHADUR Zemindar 

—Appellant 

versus 

RENDUCHINTALA subbayya 

AND others—Respondents. 

Privy Council, appeal lo~I^ructicc Comurnnt 
findings of fact—Madras Estates Land Act(l of P.KfS) 
—Private land of zemindar, u’/ic^/tcr (luculion of fact. 

It is the practice of the Privy Council not to intcM- 
fere witli concurrent tindings of fact of the Courts 
in India. 

The question whether certain land i.s “jirivatc land” 
of the zemindar within the meaning of the Madrc.s 
Estates Land Act, is one of fact and the I’rivy 
Council will not disturh the concurrent tindings of 
fact arrived at by the lower Courts with regard to 
such a question. 

Messrs. L. De Gruyther and Xarasimham, 
for the Appellant. 

JUDGMENT. 

Lord Shaw. —The question that arises 
in this appeal has reference to the rights 
of permanent occupancy of certain ret tyats 
who possess lands in the village of Majeru. 

Under the Madras Act I of 1908 the 
right of raiyafs to such permanent ccciipancv 
of raiyafiland is declared. And raiyati land 
“ means cultivable land in an estate other 
than private land." " Private land means 
the domain or home fai’m land of a land¬ 
holder." 

The zemindar, the appellant, attempted 
to show in both of the Courts below that 
the lands in suit were “ private lands " 
■within the meaning of the Act and that he 
accordingly was entitled to eject the occu¬ 
pants therefrom. 

The question thus raised was one of fact. 
There are concurrent judgments in the 
Courts below to the effect that the lands 
were not private. It follows as a matter of 
law that the permanent occupancy of the 
raiyats was affirmed by those Courts. This 
right is also affirmed by this Board They 
proceed upon the settled principle that this 
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Board does not interfere with concurrent 
findings of fact in the Courts below. The 
appeal will accordingly, under the recom¬ 
mendation of their Lordships to His Majesty, 
be dismissed. 

No one appears for the respondents, so 
there will be no costs of this appeal, 
z. 1 C. Appeal dismissed. 

Solicitor for the Appellant:—Mr, Douglas 
(ira nt. 

Solicitor for the Respondents:—Mr. E. 
DaUjado. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 487 of 1924. 

December 3, 1924. 

Present: —^Ir. Justice Madhavan Nair. 

T. N. RAJAGOPALACHARI— Petitioner 

versus 

NARASIMHA THATHACHARIAR and 
others—Respondents. 

Civil Procedure Code {Act V of 1908), 0. IX, r. IS, 
0. XLIII, r. I id)—Application to set aside ex parte 
decree — Order, conditional—Condition not complied, 
with ■■ Application, dismissal of — Appeal, whether lies. 

On an applic.ilion to set aside an ex parte decree 
the Court passed an order that the decree will be set 
aside if the petitioner will pay to the plaintiff all costa 
ijicurred by him and deposit the decretal amount into 
(’ourt within a certain period. A note was made on 
the order that the petition will be called for final 
disposal on a certain dale. On the date on which the 
application was taken up for final disposal, petitioner 
ajiplied for i)ermission to give immoveable property as 
security for the decretal amount. The Court dismiss¬ 
ed the application to set aside the ex parte decree on 
the ground that the money had not been deposited in 
Court. Against this order the petitioner preferred 
an appeal but the appeal was dismissed on the ground 
that the order of the Trial Court that the ex parte 
decree would be set aside provided the petitioner 
paitl the costs of the plaintiff and deposited th® 
decretal amount into C-ourt within a certain period not 
having been appealed against had become final ^d 
that an appeal against the order finally dismissing 
the application to set aside the ex paAe decree was 
not sustainable: 

Held, (1) that thefirst order of the Court was merely 
conditional and that, therefore, it was not open to 
the petitioner to prefer an appeal against that order; 
[p. 15)7. col. 1] ® 

(2) that the final order dismissing the applientionW 
^t aside the ex parte dewee was open to appeal under 
r. 1 (d) of the C. P. C. and that the DistncI 
Judge should, therefore, have decided tlie appeal on 
the merits, [p. 197, col. 2.] 

Petition, under s. 115 of Act V of 190® 
and s. 107 of the Government of India Act, 
pinying the High Court to revise an order, 

dated the 29th March 1924, of the District 
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Court, Ghingleput, in Miscellaneous Appeal ii 
No 32 of 1923, against that of the h 
Court of the District Munsif, Chingle- c 
put, in M. P. No. 538 of 1923, in O. b. h 

No. 185 of 1923. , ■ . ^ 

Mr. 0. P. Venkataraghavadian, for the f 

Appellant. ^ t 

Mr. C. Narasimhachariar, forthe Respond- t 

ents. ^ 

JUDGMENT.— The first <tefen(lant is ’ 
the petitioner. The facts of the case are ; 
clearly set out in the order of the learned 
District Judge. These appear to be as 
follows. A money-decree was passed ex parte 
against the petitioner. He put in an applica¬ 
tion to set aside the ex parte decree and on 
that application the learned District I^Iunsit 
passe(l an order to this efiect that “the 
ex parte decree will stand set aside if in 
2 weeks petitioner pays to plaintifi all 
costs of suit so far incurred unconditu.nally 
and further he puts the suit amount and 
interest decreed into Court in 11 days. 

If he does not pay, petition will stand 
dismissed with costs.” He also made a 
note on the order that the petition is to 
be called for final disposal on tlie 13Ui 
September 1923. It appears from the 
B diary that this application was postponed 
from time to time and it was posted for 
final disposal on 20th Sei)tember 1^^*^- 
On that date an application was made by 
the petitioner for permission to give im¬ 
moveable property as security for the 
amount. The District Munsif disposed^ of 
this petition as well as the original petition 
i Miscellaneous Petition No. 538of 1923, name- 
. ly, the petition to set aside the ex parte dec- 
s ree together and ordered “Money not put 
- into Court. Application rejected 1 his 
order is dated the 2nd of October 19-3 and 
this was the order that was appealed 
against before the District Judge. Ihe 
> District Judge on the authority of a deci- 
^ sion in Venkataswami Naidu v. Shanmugam 
K Pillai (1) held that it was open to the 
petitioner to file an appeal against the 
^ earlier order passed by the District Munsii 
dated the 29th of August 1923 and since 
he had not done so, that order became 
% final and, therefore, he could not prefer the 
appeal against the order dated the 2nd 
of October 1923. The decisicn in Venkata- 
5 swami Naidu v. Shanmugam PiUai (1), 
’‘j. laid down the proposition that an order 
^ like the one passed by the District Munsif 

(1) 32 Ind. Oas. 984 
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scellaneous Appeal in this case was a final order and appeal 
St that of the lav against such order under 0. XLIII, r. 1, 
‘ Munsif. Chingle- ch (d), of tlie C. P. C. Hut this decision 
of 1923 in 0. S. has been set aside in Letters Patent Appeal 

bytheir Lordships. Air. Justice Oldfield and 
nhnva^.hari. for the Mr. Justice Bakewell in Venkaiasirami 


Mr. Justice r5aKeweii in i enKaiaswami 
Naidu V. Shanmugam PiUai (2) in which 
the learned Judges held tliat the order 
was only a comlitional order and that there 
is no appeal against it. Therefore, accord¬ 
ing to tliis, it was not open to tlu' petitionf'r 
to pnder an ajijH'al against the prior order 
passed by the i)istrict Munsif and the 
learned District Judge should, therefore, be 
asked to hear, the appeal against the 
last order on the merits. It is true that 
the District Jmlge has expressed his 
opinion on the appeal with regard to the 
merits also in a tentative way but the last 
paragraph of the judgment clearly shows 
that his order is based upon the pre¬ 
liminary objection which he upheld. 
Tlierefore, the proper order in this case 
to be passed is to set aside the order of 
the District Judge and send it clown for 
fresh disposal according to law. 

Mr. Narasimhachariar the learned Vakil 
for the res])ondents argues that though the 
prior order is not a])i>ealal)le, still it is 
a final order in the sense that the District 
Munsif had no jurisdiction to extend the 
time given in that order and in support of 
hisargument he has brought to my notice the 
following decisions : Idumbu Parayan v. 
' Peihi Reddy{S) C. R. P. No. 110 of 1922 and 
Gopala Iyer v. Sannasi (1). 1 do not desire 
to expre.ss any definite opinion on the ques¬ 
tion with regard to I he interpretation of this 
order,because tliat will be a question which 
will legitimately arise before the District 
Judge wlien he considers the apiieal on the 
merits. But since tliese decisions have 
been brought to my notice I might as 
well ex])ress my oi)inion with regard to 
their relevancy. It appears to me that the 
])a.«sage in Idumbu Parayany. Pethi Reddy 
(3), is only nn obiter dictum-and the actual 
decision in the case has nothing to do 
with the point now rai.sed by the learned 
Vakil for the respondent and further the 
obiter dictum refers to the construction of 
[ a mortgage-decree; and in tliat respect 
the order referred to by the learned Judges 
certSiinly is distinguishable from the order 
^ under appeal in this case. The same may 

f (2) 13 Ind. Ciis. 1-, 6 L. AV. 7.57; (1917) M. W. N. 815. 

(3) 54 Ind. Cas. 451- 43 Al. 357 at p, 360; 37 M. U J. 
695; IIL. W. 25. 
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be said about Gnpala Aiyerw Savnasi (4). 
There the “default clause” was inserted in 
a decree for specific j)erformance and it 
Avas hehl tliat the Court had no jurisdic¬ 
tion to extentl the time conferred by the 
decree. That al.so is a case quite different 
from the pre.sent one, wliere we have 
nothin*; to do witli the consideration of 
a <lecree passe<l in the suit. 1 mi"ht 
also obsen'e that the rlecision in C. 
K. P. No. no of 1922 is clearly 
inapi'dicable to the facts of the present 
case, because .so far as the facts ai)]icar 
from the short notes the learned Judge 
who disposed of that <lecision says that 
the apy)lication for extension of time 
Avas made after the ex])iration of the 
period mentioned in the onler, thereby 
indicating that if the application Avas 
made l)efore the expiration of the time, 
certainly the learned Judge A\*ould have 
dealt Avith it. In this case all the parties 
as Avell as the Court treated the prior 
onler as a conditional order, because it 
appears as 1 haA'e already pointed out 
from the note on the order passed on the 
first occasion that the petition Avas to 
he posted for the 13th Septemljer 1923 
meaning thereby that no final order has 
been passed Jupon it and the learned 
District Munsif Avould pass final orders 
only on that day, and the subsequent 
history of the application also shows that 
it was never intended to treat the order 
as a final one. The case is accordingly 
remanded to the District Judge to be dis¬ 
posed of according to Uiav. 

The costs of this petition will be costs in 
the case. 

V. N. V. Case remanded. 

Z K. I 

{• 1/32 ind. Cas. 401; 3 L.'w. 29; 19 M. L. T. 137. 


RANGOON HIGH COURT. 

Civil Revision No. 127 of 1923. 
December 4, 1923. 

Present: —Mr. Justice Carr. 

S. OPPENHEIMER & Co.— Petitioners 

versus 

H. LONG— RPiSPONDENT. 

Hosier and sen'ont—Contract of service^Promise 
to pay money for passage—Passage not actually booked 
—P^sage money, whether can be claimed—Constniction 

of document. " 


An agreement of service contained a promise by 
the df^fendant to pay the plaintiff money to pay his 
passage to some destination outside Burma to be 
determined by himself. Plamtiff demanded from the 
defendant a sum of money sufficient to pay his passage 
to tlie L'nited Kingdom. Defendant contended that 
he was liable to pay the amount only for a passage 
actually taken by the j)laintifi and that the plaintiff 
Avas n<i't entitled to edaim passage money without 
actually taking a passjtge: 

Held, that under the agreement the plaintiff was 
entitled to claim the passage money irrespective of 
the fact Avhefher he actually took a passage or not. 

Mr. Patel, for the Petitioners. 

Mr. Cliiton, for the Respondent. 

JUDGMENT.—I find no sufficient 
ground for interference in this case. It is 
not unlikely that the applicant intended to 
bind himself only to pay for a passage actual¬ 
ly taken by the respondent. But it may very 
well be that the respondent read the 
clause as entitling him to his passagemoney 
Avhether he actually took a passage or not. 
And the clause as it stands clearly con¬ 
tains a promise to pay the respondent 
money to pay his passage to some destina¬ 
tion outside Burma to be determined by 
himself. I think he is entitled to have that 
promise literally fulfilled. 

The application is dismissed with costs. 

z. K. Apjilication dismissed. 


PRIVY COUNCIL. 

Appeal from the Lahore High Court. 

March 19, 1925. 

Present :—Lord Dunedin, Lord Shaw and 

Sir John Edge. 

Musammat LAJWANTI and others— 

Appellants 

versus 

SAFA CHAND AND OTHERS—RESPONDENTS. 

Appeal to Privy Council — Practice—Order in Council 
conformity of, to judginent—Persons deriving title front 
plainti^,, whether entitled to deci^ee — Procedure. 

It is the duty of their Lordships of the Privy 
Council to see that the order Avhich His Majesty 
makes in Council faithfully represents the advice 
which in the judgment they have said they would 
humbly tender to him. 

It is out of question that persons who assert that 
they have a derivative interest in the stake of a avjt 
can, by getting added as plaintiffs, be associated itt 
a decree in favour of the person who has the only 
r^l title. In a case, hoAvever, Avhere the question 0 
the interest acquired by such persons was raise 
before their Lordships, they gave a direction that the 
judgment was to be without prejudice to the right • 
such persons to recover in respect of any cenveyan 
or assignment made or of any contract to convey 
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assign, such share of the property recovered undei 
the judgment as may appertain to them m respect ot 
such oouveynnee, assignment or contract. 

Mr. VV. Wallach, for the Appellants. 
Messrs. L. De Griiyther and S. Ilijam, for 
the Respondents. 

JUDGMENT. 


LAJWAKTI V. SAPA CHAND. 


Lord Dunedin.— This petition is s 
presented under somewhat peculiar and t 
unsatisfactory circumstances. In the recent | 
appeal of Musammat Lajwanti, and others, 
judgment was pronounced in which then ^ 
Lordships said that they would humbly t 
advise His Majesty to allow the appeal i 
and pronounce judgment in favour of the ^ 
plaintiff. That by the expression ‘ plaintitt. i 
their Lordships designated il/»sam?)?a/ Laj- < 
wanti alone without the addition of the ' 
other appellants, is made perfectly clear ' 
not only by the use of the singular and 
not the plural, but also by a sentence in 
the judgment in w'hich their Lordships, 
after narrating the claim and suit of the 
Musammat, added, “Certain persons who 
might have been respondents backed up 
the plaintiff andjwere added as plaintiffs, a 
very unnecessary proceeding, as no decree 
could pass in their favour." No representa¬ 
tion was made to their Lordships as to there 

being any error'in this. 

On the judgment being presented to 
His Majesty in Council for embodiment 
in the formal order, the word “appellants 
in the plural was used. The plaintiff and 
appellant, Musammat Lajwanti, now pre¬ 
sents this petition to have the order made 
rescinded and an order pronounced in 
favour of herself alone. Now in ordinary 
circumstances this petition would be grant¬ 
ed as a matter of course. It is the duty 
of their Lordships to see tlmt the order 

which His Majesty makes m Council faith¬ 
fully represents the advice which m the 
judgment they have said they would humb¬ 
ly tender to him. , 

But the petition is opposed by the other 

appellants. The Counsel who at the hear- 
ing pleaded the case of the Musammat i^ow 
appears for these other appellants and 
points out that the Musammat heiself in 
her original pleading had set forth that by 
arrangement between her and three other 
appellants she was to take only three-nftns 
of all she recovered, the other two-hfths 
going to them; and it is further alleged 
that the Musammat herself has not autho¬ 
rized this petition. An affidavit is pie* 


sented to that effect. It is met by counter 

afiidavits. ^ ^ , -a 

Their Lordships disregard the affidavits 

on both sides. They are qaite contradic¬ 
tory and it is imiiossible to determine what 

the truth is. -.it. 

Their Lordships have no doubt that me 

prayer of the petition mu.st be granted in 
so ‘far as it prays to liave the order in 
Council made to conform to tlie jinlgment 
pronounced. Even had tlie facts now 
brought forward been clearly set before 
their Lordslii|>s. it would not follow that 
the judgment would have been altered. It 
is out of the (lueslion that persons who 
assert that they have a derivative interest 
in the stake of a suit can, by getting 
added as plaintiffs, be associated in a 
decree in favour of the person who has the 
only real title. The respondents have an 
interest in this as well as the plaintiff. At 
least it is safe to say that no decree would 
have been granted in favour of all the 
appellants jointly unless there had either 
been a consent signified by the respondents 
or a legal conveyance or assignment, pro¬ 
duced by the real plaintiff of a share of the 

subjects of the suit. , . ^ . . , 

At the same time their Lordships wish 
to do justice and not to allow anyone to 
take advantage of a slip in order to appro¬ 
priate to him.self property tliat is not fairly 
his Their Lordships will, therefore, humb¬ 
ly advise His Majesty to rescind the order 
complained of and to pronounce judgment 
in favour of tlie plaintiff Musammat Laj- 
S wanti alone, but with the addition that 
I this judgment is to be without prejudice 
F to the ap]^ellants other than Lajwanti to 
recover in respect of any conveyance or 
7 assi‘'nment made or of any contract to 
r convey or assign, such share of the property 
recovered under the judgment as may ap- 
e pertain to them in respect of such convey- 

- ance, assignment or contract ... 

As their Lordships think that both 
r parties were in fault, there will be no costs 
•- of the petition. 

j, Petition granted. 

d Solicitors for the Appellants:—Messrs, 
n T L. Wilson Co. 

y Solicitor for the Respondents:—Mr. H, 
;r Polak. 
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ALLAHABAD HIGH COURT. 

ExEroTiox First Appeal Xo. 330 of 102-1. 

March 2.'i. 1023. 

Pre.^tcnt: —Mr. Justice Sulaiman 
and Mr. Justice Bov.-^. 

Babo IIVDIIX PRATAP SlNdll- 
()iiJECTOR—A ppellant 
vcrfius 

Raja SHARDA MAIIKSH PRASAD 
SIXGIl— Decree-Holler—Respondent. 

Civil Prorc.-luiv (Art V nf }uiis\ Ilinilii 

Law—Decree passnl n.ininst fnihcr, wbvtlivr nni he 
enforced i.i'jninst ii'ir jirdpertii in the liai)<L of 
son. 

t'nder s. .').■> of the" P. jtrojiorly in the hninls 
of i\ s 'n or ntlior doyi'f-ndaiit, which is lini)!^ und<T tlie 
Hin<iu Law t"r the i-ayinenl of the »leht of a fle- 
cease<l aneeslor in rcsi>eet of which a decree 
ha.s been passed must, for the ])urpose of c.\e- 
cution. l)e deemed lobe the proiteity of the <leee:ise(l 
whi'di lins come to tlic liands of (ho sou or other 
descendant as hi.s li fral representative, [p. 200 , e(.l. 2 .] 
Wliere a dei-iep for co.sts is pa.s.sed against a Hindu 
father who Inmeslly resi.sts a elaiin t<i certain pro¬ 
perty broiitrhf aiiainst liiin l)y a person who mifflit 
liavf; failed to eslal)lish liis ri"ht. the decree might 
he enfoi'oed after the cleath (J the judgmenl-deblor 
against ancestral property in the hands of his .sr)n 
by virtue of the provisions of s. 53 oftheC'. 1 ‘ C In 
201 . col. 1.1 

Execution first appeal from a decree of 
the Subordinate Judge, Mirzapur, dated the 
2Gth July 1924. 

Air. H. K. Mukerji, for the Appellant. 

Mr. Harnandan Prasad, for the Respond¬ 
ent. 

JUDGMENT. —This in an appeal by 
certain objectors arising out of an execu¬ 
tion proceeding. Brielfy stated the facts 
of the case are as follows A Hindu widow 
was in possession of a large estate situat¬ 
ed iu the District of Mirzapur and in 
1913 she purported to surrender it in favour 
of Baijnath Prasad Singh the father of 
Babu Rudra Pratap Singh the present 
appellant. She died soon after and a suit 
was instituted by Raja Tejbali Singh the 
father of Raja Sharda Mahesh Prasad Sino'h 
the defendant-respondent, for recovery of 
possession of the property claiming it bv 

right of lineal primogeniture. He implead¬ 
ed certain relations of Baijnath Prasad 
bmgh who were transferees from the widow 
hut did not implead the present appellant 
Babu Rudra Pratap Singh. In this suit 
we understand that the present appellant 
actually appeared as a witness for his father 
at some stage of the proceedings and 
also joined his father in executing a se^u- 
rity b^d in order to obtain a temporary 
8ta.y. The case was fought up to the 
Privy Council. The ultimate result was 


that with the exception of certain move- 
able properties tlie bulk of the property 
was given to Raja Tejbali Singh, Baijnath 
Prasad Singh died in January 1921 just 
before the judgment was pronounced by 
their Lordships of the Privy Council, though 
it is suggested on behalf of the respon¬ 
dent that he died after the arguments 
were over. 

The decree-holder has put the decree for 
costs in execution and has attached the 
joint ancestral property in the liands of 
the present appellant who is the son of 
the deceased judgment-debtor. 

Two objections were raised on behalf of 
llie objector (1) that no credit had been, 
given for Rs. 4,00U which had been de¬ 
posited in cash as security in the High 
Court, and (2) that the appellant was not 
the legal representative of the deceased 
judgment-debtor inasmuch as the pre¬ 
vious suit had been contested by him in his 
personal capacity. 

With regard to the sum of Rs. 4,000 there 
is no force in this ai)peal. The amount was 
deposited as security but has not yet been 
taken out by the decree-holder. Pie can¬ 
not, therefore, be called upon to give cre¬ 
dit for it at once. If, however, he takes 
this amount out in executioij of the decree 
ciedit will, of rcourse, have to be given 
for it. 

The main point raised in this appeal is 
that the appellant is not the legal repre¬ 
sentative of the deceased judgment-debtor. 
Before the passing of the new C. P. C., 
there was some conflict of opinion as to 
whether a decree-holder who had a decree 
against a Hindu father could proceed 
in execution after his death against 
the joint ancestral property in the hands 
ot the son and could treat the son as the 
lepl representitive of his judgment-debtor 
1 hat controversy has now been set at rest, 
by the inclusion of s. 53 in the new Code 
which provides that for the purpose of exe¬ 
cution property in the hands of a son or 
o.her descendant which is liable under 
Undu Law for the payment of the debt of a 
deceased ancestor, in respect of which a 
decieehas been passed, shall be deemed 

deceased which has 
dp‘if>p h&nds of the son or other 

representative. So 
consider is whether the 

Ihp n ^ be attached is 

the other de¬ 
scendant whicli is liable under the Hindu 
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law for the payment of the debt of the de¬ 
ceased ancestor. The delit was a jndir- 
ment-deht against the father of the present 
appellant and there is nothing to suggest 
that it was in any way tainted! with illegal¬ 
ity or immorality. Baijnath Prasad Singh 
had obtained a surrender from a Hindu 
widow and he was put in posses¬ 
sion. He was honestly contesting a 

claim brought by a third party and the 
present appellant also by his conduct 
approved of the defence raised ])y 
his father. Tt has been suggested on be¬ 
half of the appellant that llie litigation 
was a mere speculation and gambling. 
This contention cannot be accepted. The 
deceased had been put in possession by a 
qualified owner and as defendant he was 
resisting a claim brought by a person wlio 
might have failed to establish liis rigid. 
There is no question of fra\id or collusion 
and it is, therefore, impossible to say tliat 
the judgment-debt against Baijnath Prasad 
Singh was tainted with immorality or illeg¬ 
ality. It is open to the decree-holder to 
proceed in execution against the ancestral 
property in the hands of the son which 
the Court is bound to treat as property 
of the deceased which has come to the 
hands of the son as his legal representative. 
The objection, therefore, has no force and 
must be overruled. 

The result is that this appeal fails and 
is dismissed with costs. 

z. K. Appeal dismsssed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 134 of 1924. 

January 23, 1925. 

Present: —Mr. Wazir Hasan, A. J. C. 
RAZA MOHAMMAD KHAN and another— 
Dbfen dants—Appeli^nts 

versus 

RAM LATj KALWAR— Plaintiff- 

Respondent. 

Uortgagz — Redemption — Usufruct appi'opriated 
towards interest on portion of moi'tgage-money—Interest 
payable on balance—Period fixed for redemption — 
Clog OTirequity of redemption. 

One of the conditions of a mortgage was that the 
usufruct of the property would be appropriated 
towards the interest on two-thirds of the principal 
amovmt at the rate of 12 per cent, per annum. The 
remaining one-third of the mortgage-money was to 


carry iuterost at the same rate which was payaltlc 
by tbo mortgagor to the mortgagee year after year. 
In the event of d. fault in the payment of inlcrcsl 
the nu)rtgagee was i‘iilitle(l to eomponnd intere.st at 
the same rate and the imu tgage was made irredeem¬ 
able for a p.^riod 2.’» year.s: 

Held, that having regard to all the provisions of 
the mortgage-deed the> jiostponcmojit of the right of 
redemption for a period of years was a elog on 
the equity of jodeini)tion ami that the mortgagor or 
liis suecess >r-in-intorest was entitled to he relieved 


of it. 

Alnlul Unkim \\ Sajjtiil llu.<uiiii, 74 Ind.t'as. '101; 
26 (). C. 20!); 10 O, L. ,1. IG; t) O. A- A. L. U. 7;;.!; i l!)2:b 
A 1 K. Cb' 200. IhiUilntilni Prusoil v. phanjiat Doi/dl, 
hi) 1ml. Cas. 2i:5; 10 <>. L .1. 117; 0 O. & A. L. ll. 707; 
•>T O l- il!)2l) A. l.R. lO.i l!i;!. followed. 


A})peal against a decree of the District 
Judge, Kyzabad, dated tlie 1st November 
1924, modifying that of tlie Subordinate 
Judge, Kyzabad, dated the 24th October 



Mr. M. Wasim, for the Appellant. 

Mr. G. N. Uisra, for the Respondent. 


JUDGMENT. —This is the defendants’ 
appeal in a suit for redemption of a mort¬ 
gage dated the 10th May 1909 executed by 
Dhup Narain Singh in favour of Dhauntal 
Singh for a sum of Rs. 2,100. The mort¬ 
gage was partly usufructuary and partly a 
simple one. In pursuance of the provision 
of the mortgage the mortgagee entered 
into possession of the property. Both the 
mortgagor and the mortgagee are dead. 
The defendants are the representatives 
of the mortgagee The plaintiff is the 
assignee of the interest of the mortgagor 
from the sons of the mortgagor. One of the 
conditions of the mortgage was that the 
usufruct of the property would be appro¬ 
priated towards the interest on the sum of 
Rs. 1,400 at the rate of 12 per cent, per an¬ 
num. The remaining amount of the mort¬ 
gage money, that is, Rs. 700 was to cany 
interest at the same rate and was payable 
by the mortgagor to the mortgagee year 
after year. There was a further condition 
that in the event of default in the payment 
of interest the mortgagee was entitled to 
compound interest at the same rate. An¬ 
other important condition of the contract of 
mortgage was that it would he irredeemable 
for a period of 25 years. 

'J'he mortgagor has all along been unable 
to pay the accruing interest on the sum 
of Rs. 700 with the result that the mort¬ 
gagee has become entitled to compound 
interest from year to year and at the end 
of 25 years the mortgage-money so far 
as the amount of Rs. 700 is concerned 
will approximately reach the high figure 
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of Rs 12,000. The sale value of the pro¬ 
perly is Us. 5,000 at the most. There are 
other provisions in the deed of mortgage 
■which are wholly advantageous to the mort¬ 
gagee and there are no corresponding ad¬ 
vantages in favunr of the moitgagoi. 
On this state of facts the lower Courts 
have held that the postponement of the 
right of redemption for a period of 25 
y°ars is a clog on the equity of redemption 
and the plaintiff is entitled to be relieved 

of it. . . 

There have been a senes of cases m this 

Court in support of the view which the 
Courts below have taken in this case: two 
of them may he mentioned liere, Abfhi/ 
Hakim v. i>a]'jad Husain (1) and a judg¬ 
ment of my own in Balbhadra Prasad v. 
Dhanpat Dayal (2). It is wholly unneces¬ 
sary to repeat what was stated in those 
cases. I am, therefore, of opinion that the 
case was rightly decided by the Courts 
below. 

The appeal fails and is dismissed with 

costs, 
z. K. 

Appeal dismissed. 

(1) 74 Ind. Cas. 301; 2G 0. C. 200; 10 0. L. J. IG; !) 
0. & A. L. R. 733; (1923) A. I. R. (0.) 209. 

(2) f^O Ind. Cas. 213; 10 0. L. J. 447; 9 O. & A. L. R. 
707; 27 0. C. 4; (1924; A. 1. U. (0.) 19.3. 


ALLAHABAD HIGH COURT. 

Second Civil Appe.\l No. 1708 of 1923. 

February 27, 1925. 

Present;—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

DURGA PRASAD— Plaintiff—Appellant 

versus 

GANGADIN and others-Defendants— 

Respondents. 

Transfer of Property Act (IV of 1S82), $. 62 — Pre¬ 
emption suit—Property re-transferred to vendor during 
pendency of suit— Pre-emptor, right of, whether affected 
—Lis pendens, doctnne of, applicability of. 

Where during the pendency of a pre-emption suit, 
the vendee re-transfers the property to the vendor, 
the transaction cannot affect the result of the suit 
inasmuch as the . doctrine Oi lis pendens applies to 
such a case. 


JUDGMENT.— We have heard the 
learned Coun.sel for the appellant in this 
case. The ai)pellant is the purchaser. 

It appears that on tlie 16th June 1922 
the 2nd and 3rd defendants sold the pro- 
])erty in suit to tlie 1st defendant. The 
])laintiff then brought his suit for pre-emp¬ 
tion and after the institution of the suit 
and while tlie suit was pending the pur¬ 
chaser reconveyed tlie iirojierty to the 
vendor. 

Botli the Courts below have allowed the 
plaintitfs claim and given him a decree 
for pre-emi)tion. Tlie learned Judge of the 
lower Appellate Court was of opinion that 
inasmuch as the purchaser had during the 
liendencv of the suit reconveyed the pro¬ 
perty to the vendor, that transaction could 
not affect the result of the suit inasmuch 
as the doctrine of Its pendens applied. In 
our opinion that was a correct view to 
take. We liave been referred to agood many 
rulings of tins Court. Rut it has been 
held that the doctrine of Us pendens does 
apply to pre-emi)tion suit and it has been 
so ajiplied in many cases. Here there can 
he no doulit as to the propriety of its ap¬ 
plication. 

Air. Baleshwari Prasad for the appel¬ 
lant has referred us to the case of Herkeshi 
V. il/cira Ram{l) which is a decision of the 
Pre-emption Bench of this Court. It is 
sufficient to say that that case can be dis¬ 
tinguished oh the facts from the case now 
before us. As authority for the view that 
the doctrine of Us pendens applies to a 
suit of this kind we need only refer to 
the case of Ghasitey v. Gobmd Das (2) and 
to the still more I'ecent decision of a Bench 
of this Court in Kamta Prasad v. Ram 
Jao (3). 

This appeal fails and is dismissed with 
costs including in this Court fees on the 
higher scale. 

Appeal dismissed. 


A A. I. R. (A.) 294; 9 0. & 

A. 1j. K. 4S)d. 

90 ^ A- W N. (1908^ 221. 

(3) 22 Ind. Cas. 2CG; ,36 A. GO; 12 A. L J. y. 


Second appeal from a decree of the Sub¬ 
ordinate Judge, Mainpuri, dated the 6th 
September 1923. 

Mr. Baleswari Prasad, for the Appellant. 
Mr. G. Agarwala, for the Respondents. * 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Execution of Decree Appeal No. 1 

OF 1925. 

February 18, 1925. 

Present: —Mr. Wazir Hasan, A. J. C. 
LAL RAM PARKASIi— Judgment- 
Debtor No. 1—Appellant 

versus 

JANKI PRASAD and another—Decree- 
Holders—Respondents. 

Civil Procedure Code (.Tc( V of lOOS), 0. XXXI\ , 
rr,S, 3 — Foreclosure decr'ec, prelimiiiorif and fnal 
Costs of suit, whether includnl Mortgagee, u'hcther 
entitled to recover costs from mortgagor. 

The words “such payment” in cl. (d) of r. 2 of O. 
XXXIV of the C. P. C. must he interpreted to mean 
payment of the amount due as declared by the 
preceding clauses, and within the amo\int so declared 
due are included the costs of the suit. W'herc, there¬ 
fore, a preliminary decree for foreclo.sure is passecl 
under this nile the foreclosure is to lake ])lace in 
lieu of the principal and the interest on the mortgage 
as well as the costs of the suit, and under cl. (2) of 
r. 3 of the Order the final foreclosure must he 
declared to take place in lieu of the entire mortgage- 
money plus the costs of the suit. After a linal 
foreclosure decree has been passed in terms of r. 3 of 
0. XXXIV, the mortgagee is not entitled to recover 
the costs of the suit separately from the mortgagor, 
[p. 203, col. 2; p. 201, col. 1.] 

Maqbul Fatima v. Lalta Prasad, 20 A. 523; A. W. 
N. (1698) 157; 9 Ind. Dec. (n. s.) 696. Damber Singh v. 
Kalyan Singh, 43 Ind. Cas. 557; 40 A. 109; 15 A. L, J. 
914 and Mirsa Sadiq Husain Khan v. Vmviatul Fatima 
Begum, 48 Ind. Cas. 329, relied on. 

Shaffar Kkanv. Satyanunda Das Gupta, 4 Ind. Cas. 
545; 13 C. W. N. 742, dissented froip. 

Appeal against an order of the Sub- 
Judge, Barabanki, dated the 1st November 
1924. 

Mr. Manohar Lai, for the Appellant. 

Mr. Gokul Prasad, for Respondent No. 2. 

JUDGMENT^ —This is the judgment- 
debtor’s appeal in proceedings for execution 
of a decree. The facts are as follows 
The respondent obtained a preliminary 
decree in a foreclosure suit against the 
appellant on the 22nd of March 1923 from 
the Court of the Subordinate Judge of 
Barabanki. The amount due under this 
decree was not paid by the appellant with¬ 
in the time fixed by the Court in that 
decree. The result was that the respond¬ 
ent applied for a final decree to be made 
in the case. The application was granted 
and the final decree was prepared. On the 
27th of October 1923 the application out 
of which this appeal arises was made by 
the decree-holder to recover costs of the 
suit in which the two decrees, preliminary 
and the fiinal for foreclosure, were passed. 
The appellant objected to the decree-holder’s 


right to execute hia decree for 
against the applicant. His contention was 
that the final foreclosure decree was made 
in lieu of the mortgage-money as well as 
of the costs of the suit and, therefore, the 
decree-holder lias no right to recover this 
amount of costs from the appellant personal¬ 
ly. The Court of first instance has reject¬ 
ed thecontention of the judgment-debtor 
and allowed tlie execution to proceed. 
This is an appeal against that order of the 
lower Court. 

The appellant put forward liis objection 
to the execution of the decree for costs by 
means of two a])plications made under 
ss. 151 and 152 of the C. P. C. Having 
regard to the opinion which I liave fori..f.d 
in this case and which I sliall pres ..tly 
state it is not necessary to discuss fb ; ap¬ 
plicability of ss. 151 and 152 of C. I. C. to 
the objection made by the judgment debtor. 
There is no doubt that he objected to the 
execution for which the decree-holder ap¬ 
plied on the ground that there was no 
personal liability for payment of the costs 
decreed in the foreclosure suit and I must 
decide that objection. 

According to my judgment the conten¬ 
tion of the judgment-debtor is correct and 
should be maintained. The form of a pre¬ 
liminary decree i n a foreclosure suit is 
prescribed by 0. XXXIV, r. 2 of the C. P. 0. 
When we look to that form we find that 
under cl. (d) of r. 2 tlie defendant shall 
be debarred from all right to redeem the 
property, if such payment is not made on 
or before the day to be fixed by the Court. 
The words “such payment” must be in¬ 
terpreted to mean payment of amount due 
as declared by the preceding clauses and 
within the amount so declared due are 
included the costs of the suit. It follows 
that the foreclosure is to take place in 
lieu of the principal and interest on the 
mortgage as well as the costs of the suit. 
The preliminary decree in the case before 
me is literally in the form prescribed in 
the rule mentioned above. When the final 
decree came to be prepared it was found 
that the judgment-debtor had failed to 
make the payment as directed by the pre¬ 
liminary decree. The result was that the 
Court passed the final decree in terms of 
cl. 2 of r. 3 of O XXXIV of the C. P. C. 
A consideration of the terms of that clause 
again leads to the result that the final fore¬ 
closure is declared to take place in lieu 
of the entire mortgage-money plus the 


l 


I 
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costs of the suit. The reasonable inference, 
therefore, is that the costs are made a part 
of the mortgage money for the purposes 
of the foreclosure. The final decree pre¬ 
pared in this case does not go beyond the 
form which the law prescribed for it except 
in so far that it orders for Ks. 4-S to be paid 
as costs of the decree-holder in so far as 
the application for making a linal decree 
was concerned. To that amount the decree- 
holder is clearly entitled l)ut to no more. 
The view which 1 have taken in this case 
entirely rests upon the interpretation of 
the decree prepared in the particular 
instance before me. That that is the right 
interpretation of a decree for aforeclosure 
or a decree for sale is supported by a 
Full Bench ruling of the Allaliabad High 
Court in the case of Maifhiil I'ntima v. 
Lalta Praaad (1). The opinion expressed 
in that Full Bench decision seems to have 
been followed again in the case of Damper* 
Singh v. Kalyari Singh (2; and by a Bench 
of our own Court in the of Mirza 

Sadig Husain Khan v. Ummatiil Fatima 
Begum (3). On the side of the decree- 
holder reliance was placed upon a 
decision of the Calcutta High Court in the 
case of Shaffar Khan v. SaUjanunda Das 
Gupta (4). If the Calcutta ruling does in 
any way come into conllict with the deci¬ 
sions of the Allahabad High Court and of 
this Court I most respectfully say that I 
decline to follow it. 

The result is that the appeal is accepted 
the order of the Court below is set aside, 
and the application for execution is dismiss¬ 
ed except in respect of a sum of Rs. 4-8 
with regard to which it would proceed. 
The judgment-debtor will be entitled to his 
costs in both the Courts but will pay 
costs to the decree-holder in respect of that 
portion of the application which relates to 
recovery of Rs. 4-8 in both the Courts. 

z. K. Appeal accepted. 

(1) 20 A. 523; A. W. N. (1808) 157; !) Ind. Dec. fx. s.) 
690. 

(2) 13 Ind. Cas. 557; 40 A. 109; 15 A. L. J. 011 

(3) 48 Ind. Cas. 329. 

( 4 ) 4 Ind. Cas. 545; 13 C. W. N. 742. 


MADRAS HIGH COURT. 

Appeal acainst Appellatb Order 

No. 89 OF 1923. 

December 18, 1924. 

Present: —Mr. Justice Odgers and 

Mr. Justice Wallace 
MANOAMMA NAYA KURLU— 
Defen'dant—Appellant 

V CVS US 

B. M. RAMADASAPPA NAYANANVARU 

AND others—Petitioners—Respondents. 

Limitation .ict (IXof WaS), Sch. I, Arts. IHI. IH2 
■-jKcrer, .^aii.'ifaclioii at- .MoiUjicatUni in appeal — 
Ii<stitiition~Suh.i<'ipient application for execution— 
Limitation. 

I’endinp an appeal ag:ainst a decree by the widow of 
a zemindar judgment-debtor, the zemiudari property 
was attached in execution. The wid(.w raised funds 
and satisliffl the decree and llie e.xecution ])etition 
was dismissed. Tlie apji^al was tlien disposed of 
and the deeree was modilied by excluding the zamin- 
uerj property from liability. Tlie widow thereupon 
applied for restitutiojj and obtained refund of the 
amount paid by lier. More than 3 Years from the 
date of ili» appellate decree but within 3 years 
from the order for refund, an application for execu¬ 
tion was presented by the decree-holder against the 
as.sets of the deceast'd ccHiim/ar in the hands of the 

w If low: 

Held that the right to apply for execution 
ac-nied only on the date when the judgment-creditor 
was ordered by the Court to refund the money bv 
wavof resUtution and that Art. 181 and not 182 of 
h(U. lt(> the Limitation Actai)plied and the petition 

was in time. [p. 206, col 2.] ^ 

I he doctrine of continuation or revival of execu¬ 
tion j) 2 titions discussetl. 

iVr UV/«ce, -L—In order to make Art. 182 of 
bch. I to tlie Inmitallon Act apply, the decree sought 
to be enforced lumst have been in such a form as to 
rtnd.u It capable in the circumstances of being 
enforced, [p. 207. col. 1.] ^ 

In the above case the decree-holder could not at 
least until the judgment-debtor demanded restitution 
apply for e.xecut ion of the amended decree Until 

^ capable of execution and Art. 

18- would have no application. Article 181, therefore 

execute the amended decree 
would accrue from the date on w'hich the decree-holder 

Tai-Liorh- Venkata Appa Rao v 

Lakkaju. China Ayyanna, 30 M. 209; 17 M L J 191 

’5 C W n' 33- 21' 33 c. L J 109'; 


an order m me u 

Court, Chittoor, m A. S. No. 318 of 192 
p eferred against an order of the Cou 

r. iNo. 21 of 1920 in 0. S. No. 6 of 1911. 


uie uistri' 
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Messrs. K. Bhashijam Iyengar ciiui V, C. 
VeeraRaghavachari, for tlie Appellant. 

Mr. A. Rama Chandra Iyer, for the Re¬ 
spondents. 

JUDGMENT. 

Odger.S, J.— This is an appeal giving 
rise to a somewhat important point of 
limitation, and the dates are important. 
The appellant is the judgment-debtor, the 
wife of a certain zemindar against whom 
a suit was filed which re.sulted in a decree 
on the 10th April 1911, subsequently con¬ 
firmed on appeal to lower Api)ellate Court 
on 28th March 1912. The decree-holder 
applied on 15th August 1912 for execution 
and attempted to attach the zemindari 
properties. Thereupon the defentlant raised 
funds and satisfied the decree on 14th 
July 1913 and the execution petition was 
dismissed. An appeal from the decree of 
the lower Appellate Court dated 2iith 
March 1912 was preferred to the* High 
Court which by its decree dated 23rd April 

1914 introduced a modification which has 
given rise to the question atissue, as in 
the second appeal the High Court modified 
the decree by adding the words “ exclud¬ 
ing ihe zemindari." After the High Court 
decree, the first defendant filed 1. A. No. 
19 of 1916, for refund of the amount paid 
on 1913, in satisfaction of the decree on the 
ground that it was realized by the decree- 
holders by proceeding against zemindari 
properties which were not liable undei the 
modified decree of the High Court. The 
order of refund was passed on 30th March 
1918 and on 1st November 1918 the appel¬ 
lant got back the amount she paid in 
satisfaction of the decree, i.e., the whole 
amount was refunded. On 22nd April 191.0 
the decree-holders presented the present 
application for execution against the 
assets of the first defendant s husband , 
and the question is is this application in 
time? Both the lower Courts have held 

it is. , - 

We have been referred, to a number ot 

cases on the subject which may be said 
to fall into two main categories, (1) the 
class of cases which regards a subsequent 
proceeding in execution as a continuation 
of the prior one, which doctrine was ap¬ 
parently introduced in order to obviate tlm 

provisions of the Limitation Act of 1877, 
S. 15, which could not be applied to applica¬ 
tions but was only applicable to suits; (2) the 
other class of cases recognises that Art. 
182 of the present Limitation Act is not 
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exclusively to be applied to execution ap¬ 
plications but there may be certain in¬ 
stances in which it would be right and 
proper to apply Art. 181. The elfect of 
this class of cases would be to give a fresh 
starting i)oint from the time when tlie 
right to apply accrues. Another possibil¬ 
ity is suggested by the learned Vakil for 
the appellant, namely, that the time when 
the decree-holders were prosecuting their 
original execution application should be 
excluded from computation. 1 can, how¬ 
ever, find no authority for this unless it 
can be construed as part of what may be 
called the continuation theory. A quite 
possible view is that down to 1918 the 
decree was in fact non-executable by the 
decree-holders as they had been paid in 
full. I am in favour of regarding 1918 as 
a fresh starting point of limitation by the 
application of Art. 181. Tliat Art. 181 
can be applied to execution matters was 
established in Rungiak Oounden cfc Co. v. 
JShtnjappa Ron' (1) which held that Art. 
179, i. e., Art. 182 is not exhaustive of applica¬ 
tions for execution of decrees and that it is 
not the law that Art. 178, i. e., Art. 181 cannot 
be applied to any application for execution 
of any decree. See also the Privy Council 
case in Rarneshvar Singh v. Ilomeshvar 
Singh (2) where their Lordships applied 
Art. 181 holding that Art. 182 did not 
apply inasmuch as the decree in question 
was not under certain circumstances cap¬ 
able of being enforced. A very similar 
case to the present is the case referred to by 
the learned District Judge Ramineedi 
Venkata Appa Rao v. Lakkoju China 
Ayyanna {Z). There the sale in execution 
was set aside, and the decree-holder was 
ordered to refund and it was held that on 
the decree-liolder subsequently applying 
to execute his decree such application is 
governed by Art. 178, i.e., Art. 181 when time 
began to run against him from the date 
when he is ordered to refund the pur¬ 
chase-money when alone his right to apply 
accrued. The Court there was obviously 
pressed by the difficulty of avoiding Art. 
179, i. e., Art. 182, but they were equally 
pressed by the injustice that would accrue 
if the opposite view were taken. Two 

a) 26 M. 780; 13 M. L. J. 412. 

(9) 59 Ind. Cas. 636; 40 M. L. J. 1; 1 P. L. T. 731; 19 
\ L J 26; (1921) M. AV. N. 21; 33 C. L. J. 109; 25 C. 
W Ny 337; 13 h. W. .510; 6 P. h. J. 132; 23 Bom. L. R. 
721; 30 M. L- T. 189; 48 1. A. 17 (P. O.). 

(3) 30 M. 209; 17 M. L. J. 194. 
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older authorities can be cited one in 
Issurree Dasset v. Ahdool Khalak (4) which 
is an example of what may be called the 
continuation theory. There the former exe¬ 
cution proceedings were struck off tlie file. 
Subseciuently a refund was ordered, and 
the plaintiff 18 or 19 months after 
applied to execute his decree. The High 
Court held that under the circumstances, 
the application should be considered as an 
application to continue the old proceed¬ 
ings. Similarly in Kalijanhhni Dilp- 
chand v. Ghanshain fyil Jadunathji (5) 
the learned Judges were pressed by the 
fact that Art. 15 of the Limitation Act of 
1877, was in terms applicable to applications. 
They held that if Art. 179 applied “the 
most monstrous injustice would ensue,” and 
construed the application as an application 
to continue the former proceedings. 

An objection has been advanced to re¬ 
garding the present case as a continuation 
from the fact that a different property, /. e., 
non-zemindari property is now to he pro¬ 
ceeded against, whereas the decree was ad¬ 
mittedly previously satisfied from the 
zemindari property. The answer to that 
objection appears to me to be two-fold, 
namely, that this is the first application to 
execute the High Court decree as such, 
and, therefore, the decree-holders are per¬ 
fectly justified in proceeding against any 
property of the appellant which is non- 
zemmdari property, and. secondly, it has 
been held in Gnanendra Kumar Rai 
Chowdhury v. Shayama Sunder Sen (6) 
that the filing of a supplementary list of 
properties may be taken as part of the 
original application and that the decree- 
holders need not be confined to the pro¬ 
perties they had originally specified See 
also the remarks of Seshagiri Iyer J in 
Ra^a of Kameniagar v. Venkata Reddi\7): 

tv decree-holder moved 

the Court only for a particular remedy 

open to him cannot lead to the inference 
that he was not entitled to ask that his 
cmcree be satisfied by other means which 

Also in 

Motiini Mohan Strear v. Navadioip Chandra 
Biswas (8), a decision of the Calcutta High 

(4) 4 C. 415; 3 C. L, R. 46; 2 Ind. Dec N s 1 

(5) 5 B. 29; 3 Ind. Dec. (n. s.) 21. ^ 

44 Ind. Cas. 553; 22 C. 17. N. 540; 27 C. L. J. 

^8) 47 Ind. Cas. 911. 


Court, it was held that when on an ap- 
]>lication for execution made in accordance 
witli law, execution cannot be successfully 
taken against the iiroi)erfy specified by 
reason of causes for which the decree- 
holder is in no way responsible he should 
not be confined to the jiroperties first 
sjiecified and it is open to him to ask 
Ihe Court to proceed against the other 
luoi>erties specified in his siipplementaiy 
list. There the first a])plication proved 
ineffective against the moveables of the 
judginent-del)tor a.s the result of pioceed- 
ings taken by the latter. His subsequent 
ap])iication was to attach the immoveables. 
Here in the present case the payment in 
discharge of the original execution petition 

was, of course, made by the judgment- 
debtor, and I think it would be unfair to 
hold that this must be a matter for which 
the decree-holder is responsible. Further 
his prior execution proceedings proved in¬ 
effectual owing to the modification of the 
decree lyy the High Court which is certain¬ 
ly outside the control of the decree-holder, 
oeverel other authorities were cited to us. 
But I do not think it necessary to review 
them all. I think the case may fall under 
either of the theories that I have set out 
ahoie. But it seems to me that some of the 
ca.ses have proved to an extreme length 
on what I have called the continuation 
or revival theory, and speaking for myself I 
think It more satisfactory to rest the case on 
the application of Art. 181 of the Limitation 
Act. It is clear that in either case the 
application is within time. In my opinion, 

therefore, the second appeal must be dis¬ 
missed with costs. 


brother s proposed order, but I would lik 
to add my own view of this case. I thin: 
the principle to be applied is the genera 
principle that a decree or an applicatioi 
for execution which cannot be execute! 
cannot be time-barred. This principle has 

s limitation unde 

• , 9 - 1’'^“ applied in a Ful 
®ase of this Court in Aivasamit', 

stlterf P Coimcil case which is very brieflj 
Stated contains no reasons and which 

buHn authorised ruling! 

a Nath Bose (10) seems in conflict with 

Ind. Cas, 741; 40 M Qsa* ‘ii \r t t 
^aol 45^T T-’aSl; 4 L. w. 507?^^' 

(10) 45 lad. Cas. 43C; 22 0. W. N. 145 (P. 0.). 
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the view taken by the majority of the Full 

Bench. Narhar Raghnnath ^apbad y. 
KnshnajiGovindNadgatandi (11) is anotlier 
case in point on tins portion of the aiscus- 


But coming to the application of tin. 
principle to Art. 182 of the Indian Linuta- 
tion Act there is a Privy Council case in - 
Rameskvar Singh v. Homeshvar Singh U.) a ^ 
later decision than the Khulna Loan to at- • 
pany v. Jnanendra Nath Bose (10) in '''Inch 
the principle was enunciated that Art. lo- 
does not apply to an execution petition 
when the decree was not at the time capable 
of being enforced. The decree in that case 
only became enforceable in a certain con¬ 
tingency which might or might not mive 
happened. It did happen and the lii\> 
Council held that limitation began to run, 

not from the date of the decree which 
would make Art. 182 applicable but fiom 
the date of the happening of the contin¬ 
gency which made the decree executable, 
and that Art. 181 applied. The principle is 
enunciated there in wider terms than pre¬ 
viously. It had been held in several cases 
that the immediate non-executability of a 
decree must be inherent in the decree itselt 
that is, that the mere reading of the decree 
would show that it was unexecutable at once. 
But the decree in Rameshvar Singh v. 
Homeshvar Singh (2) did not on the face 
of it imply any such non-executability since, 
for all that the Court passing the decree 
knew, the judgment-debtor might be al¬ 
ready in possession of Janeshwar’s property 
and, therefore, the decree would be enforce¬ 
able as soon as passed. The general principle 
laid down by the Privy Council is that, in. 
order to make a provision of the Limi¬ 
tation Act, namely, Art. 182, apply, the 
decree sought to be enforced must have 
been in such a form as to render it capable 
‘‘in the circumstances” of being enforced. 
I would stress the words “in the circum¬ 
stances” as implying that the Court is to be 
guided by the circumstances of the case in 
deciding whether the decree could or could 
not have been enforced at once, that is, 
whether any right to‘ execute it had or had 
not accrued. Part of the circumstances 
which their Lordships considered relevant 
in that case was whether or not the decree- 
holder was responsible for the delay which 
had taken place in giving effect to his title, 
that is, his right to execute. 

CU) 15 lad. Cas. 822; 36 lb 368; 14 Bom. L. R. 381. 


RAMADASSAPPA NAYAMANVARU 

Now when the. decree-holder in the pre¬ 
sent case got his linal decree as amended 
by the Higii Court. Die decree he had ob¬ 
tained in the hover Appellate Court was 
already satisju“d ami would remain satis¬ 
fied unless the iudgmeiit-debtor chose to 
recover by appro)>riate proceedings, the 
amount already paid. In my view the 
decree-holder could not, at least until the 
judgment-debtor demanded restitution, 
uppTy for execution of the amended decree. 
Until then it was not a decree capable of 
execution and Art. 182 would have no appli¬ 
cation. Article 181 must, therefore, apply. 
On what date then did tiie right to execute 
accrue “in the circumstances" and was the 
delay in filing the execution petition due 
to any laches or d(jfault. on the deciee- 
lioldei'S part ? It might fairly 1)6 contended 
that tlie decree-holder’s right accrued the 
moment that he was aware that the judg¬ 
ment-debtor was demanding restitution. 
The decree-holder was then in that view 
bound to hand over the amount obtained, 
and, as the High Court had finally deter¬ 
mined improperly obtained, in satisfaction 
of the decree linally amended, as he had 
no legal right to retain that amount any 
longer. His right to execute the amended 
decree would, "therefore, accrue from the 
date on which he ought to have handed 
over the sum improperly obtained, just as 
if the restitution was due to a stranger 
whose monev he had wrongfully acquired 
by improper execution proceedings against 

him. . ... 

Analogous cases are cases m wnicn a 

decree-holder Avho has sued to remove an 
obstruction which barred the execution of 
the decree has failed to remove that ob¬ 
struction. It has been held that the period 
during which he was pursuing that in- 
' fnictuous proceeding would not be executed 
' in his favour. [See Shivram Chintamany, 

’ Saraswati Bai {12} and Khair-itn-Nissa v. 

■ Oauri Shankar (13)J. The case in Sunder 
' Lai y. Banarsi Das (14) bears some reseinbl- 
1 auce to the present, but it does not appear 
from the facts whether the decree-holder’s 
i final execution petition of 13th February’, 
* 1916, was within 3 years of the decision in 

I favour of the judgment-debtors under the 
^ decree which had been attached and, there- 


a2l *^0 B 175; 10 Ind. Dec. {s. s.) 675. 

[13) 3 A. 484; A. W. N. (1881) 1; 2 lud Dec. (N. s.) 

19<- 

(14) 45 hid Cas. o31. 
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seek for Hie same relief as in the previous 
execution petition, see Virasami v Athi (\7) 
and Knshnaji Raghuvath Kothavle v Anani 

drav Ballal Kothaka7‘ (18j but later cases 

noted by my learned brother take a wider 

vieu then it cannot be treated as a revival 
or cont.nuation. Thirdly, tliisis an execu¬ 
tion petition if treated as a revival or 
coiibnuation of the former one is govern¬ 
ed in the matter of limitation bv Art 181 
and not 182. On this point tlmre is 

stiteT'' h/ The. Iirinciple is 

stated, although the actual Article appli- 

eable is not siiecified in the Privv Coracil 

LuT 09) y-'Jaioahir 

(iy) and iSasjwnuia Terar v Arulny^n-n 

<lan Fmaim Other repoit t cf/eZZk 

definitely lay down which Article is annli 

KotiahJ' p (21), ChalaiZli 

cisl''ifwo,dd“"'®'' P"“ci|deato the present 

ShoIi is t fe f!" ‘'f ■ 'he .aPPli- 

or reviv'd of tl 'he continuation 

a"™;V,4 ^KS,“S','T .i*''; 

riKh to rei vinthat is, the 

ceed n”s and to "“T execution pro- 
eoiifiimatin^i o 'he application for a 

even f a 'h^' tliis plea 

else 110 fa. her Tm ^PP^'hant, takes the 
ernec bv th This ca.se has to be gov- 

•i»~ 1 o.' iKS;™; ,f 

*«;.».0 isr/utr.".”. 


fore, within 3 years of the time wlien tlie 
right to have refunded the money arose. 1’lie 
ease in Ramineedi Venkatta Appa Rao\. 
Lakkaju China Ayyanna (3) is almost on 
all fours with the present and there it was 
held that where an execution sale is .set 
aside at the instance of the jud.ginent-deiitor 
and the decree-holder has to refund the 
money to the judgment-dehtor, time heuins 
to run against the judgment-creditor "not 
from the date of the demand hv the auction- 
purchaser hut from the date when tlie 
decree-holder is first com]^elled hy order 
of Court to refund the moiiev to auction- 
purchaser. Following this decision I think 
I mu.st hold in this case in a.greement with 

my learned brother that the riglit to apiily 

accrued on the date when the judgment- 
creditor was ordered bv the Court to"iefund 

the money by way of restitution of the 
judgment-debtor. 

I should like to say a word or two on the 
argument i>ut forward at some len.gtli be¬ 
fore us that the execution petition should 
be treated as a revival or a eontinuatioii 
of the execution petition under the decree 
before amendment wliich. being .satisfied 
was drsnussed. It seems to me dilTicult to 
apply such a principle to the ju-e.sent 
case. From the mass of case-law not 
always very consi.stent, which has 
grown upon this subject. I tliiiik the 
following general principles emer'’-e- 
Firstly Art. 1«2 assumes that the dec'n^ 

IS capable of immediate execution and 
does not apply if it is not; in such a 
case Art. 181 applies; Art. 182 is iiot 
exhaushve; [bee Chhedi v. Laht (15) and 
Rungiah Goundan ct Co. v. Nanjappa Rao 
(1)]: and where a decree is immediately 
capable of execution an execution petition 
pnma facie after time may be treated as 
a revival or continuation of previous execu¬ 
tion petition when the decree-holder has 
in fact been diligent and put in such a peti¬ 
tion. Secondly, such an execution petition 
01 application may be treated as a continua¬ 
tion or revival of tlie former application 
closed or even dismissed; but if the decree^ 
holder has not been diligent [See La/tgiu 
Pande v. Baijnath Saran Pande (16)1 or if he 540. 
lias sought to be rid of an oli.strucHon in 
execution and failed [See Khair-un-ni la v 
Gaun S/ianfcer (13) and Shivrani Chintl' 

-imn v. Sara^atibai (12)] or if he doernot 

(15) 24 A. 300; A. W. N. (1902) CO 

(16) 28 A. 387; A. W, N. (1906; 54; 3 A. h. J. 143 


ed\y my kamef'Uhm-.‘''® 


V. N. V. 


Appeal dismissed. 

^9^17) 7 M. 595; Sind. Jur. 613; 2 Ind. Dec. (.v, s. 
(19) 

N 601; 13M L ■/ ' C- L. J. 381; 9 C. W 

8 Sar. P. C. J. 810 (P ri '' L R. 433 

r M T. d. 18; 7 I„d. Dee. (.v. e. 

<21) 28 M. 50. 

(Saj 14 Ud.oll 343? 34/436;^9 A 11%, 
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MADRAS HIGH COURT. 

Stamp Register No. 9t>36 of 1923 
* IN Appeal No. 186 of 1923 

AND 

Stamp Registers Nos. 13674, 12052 
AND 13423 OF 1923 
In S. R. No. 9636 op 1923 in Appeal 

No. 186 OF 1923. 

November 28, 1924. 

P?'e 5 e?U;—Mr. Justice MaJhavaii Nair. 

In re Syed MAHAMAD GOUSE and others 

—Appellants. 

CoHVt Fees -Act (\ II of 1S70), s. 4 (v), Sch. II, 
Art. 17 {h)Suit for declaration and possession of 
durga and its properties—Court-fee puijahle. 

In determining tlis muouiit of Court-fee payable on 
H plaint, the sole question to be (•ousi<lered is what is 
the “subject-matter of the suit", [p. 210, col. 2.j 

A suit bv a plaintiff for a declaration that he is the 
sajiadanashin of a durga and for possession of its 
properties is governed by s. 7. cl. v of the Court r ees 
Act and not by Art. 17 {b) of Sch. 11 to the Act and an 
ad valorem Court-fee is payable on the plaint. l^ioia.J 

Sotiachala v. Manika, 8 SI. 51G; 3 Ind. Dec. (n. s.l 

353, relied on. . 

Ramadoss v. Ilanumantha Ruo, 12 Ind. ( as, Hy* 

M. 361; 21 M. L. J. 952; 10 M. L. T. 356; W. 

N. 337, Ratnasabhapathi Pillai v. /'/e/, 

Ind. Cas.GGO; 33 M. 152; (1010) M. W. N. 112; / M. L. 1. 
311; 20 M. L. J. 301 and Swaminatha hjer v. iiamicr, 
80 Ind. Cas. 1053; 17 M. L. J. 671; 20 L. . 893; 
^1925) M. W. N. 52; (1925) A. 1. R. (M.) 121, distingu¬ 
ished. 

Reference under s. 5 of the Court tees 
Act regarciing the Court-fee to be paid in 
Stamp Register Nos. 9636 (Appeal No. 186 
of 1922), 13671, 12052 and 13423 of 1923, 
being appeals preferred to the High Court 
against a decree of the Court of the Sub¬ 


ordinate Judge, Mayavaram, in 0. S. 
No. 10 of 1909 (0. 8. No. 15 of 1908 on the 
file of the District Court of South Arcot), 
The Advocate General and Mr. K. S. 
Desikan, for the Appellants in S. R. No. 9636 
of 1923. 

Mr. L. A. Govinda Raghava Iyer, for the 
Appellant, in S. R. No. 13423 of 1923. 

Mr. S, Varadachariar, for the Govern¬ 
ment Pleader, for the Government. 

ORDER. 

S. R. No. 9636 of 1923 in A. S. No. 186 

OP 1923. 

This is a reference under s. 5 of the 
Court Fees Act as regards the proper Court- 
fee to be paid on the memorandum of 
appeal filed by the 6th defendant. 

This suit out of which this api)eal arises 
was instituted hy-the plaintiff for a declara¬ 
tion that he is the sajjadanashin of two 
durgas in the South Arcot District and for 
the possession of the di^rgas and their pro- 

li 
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i)i re MAHAMAD dOUSE. 

pertie.s. The plaintiff alleged that he was 
appointed by the last sajjada as his --'a-ces- 
sor and that he took posse.ssion oL the 
dargas tmd \\\e proiuM-ties on the last sa;- 
jada's death, but that he was subseiiuenlly 
dispossessed by the 1st defemhnit, one oj, 
the heirs female of the original family oI 
the founder. The lower Court adding 
that the plaintiff was not nominated h> tne 
last sajjadu and also tliat he was not the 
nearest male heir, di.smi.^sed the suit^ Gn 
appeal by the plaintiff, tlie Higli Court 
remamled the suit to the lo^^el Coui o 
re-hear the case after Viringing on reeoia 
the descendants of tlie original founder amt 
to appoint a trustee from amongst them, 
since the lastsajjada had failed to nominate 
Ills successor. After reiuand, the luajJ^^^ r 
compromised the suit with the l^t defeiu 

ant and asked for iiermission to withdraw 

it but the Court refusing such iiermission 
transposed some of the defendants as plain¬ 
tiffs, made the original plaintiff a defendant 
and proceeded with tlie suit. By his decree, 
dated 27th March 1923, the Subordinate 
Judge appointed the 1st and 2nd plaintiffs, 
according to the revised cau.se-title, as mut- 
icallis of "the two durgas on probation for ii 
period of three years and directed that they 
shouhl take possession of the duryas and 
their resiiective properties (see els. 1, o, 4 
and 6 of the decree). The decree also pro¬ 
vided that the .surplus income after meeting 
tlie expenses of the durgas should be dis¬ 
tributed amongst the members ot the 
familv. The 6th defendant in his appeal 
an-ainst tliis decree prays that he should 
be appointed trustee of both the durgas 
in the place of plaintiff’s Nos. 1 and 2. ^ 

In the lower Court and previously in this 
Court on appeal, Court-fees were paid ad 
valorem on the value of the plaint pio- 

perties. The appellant now seeks to value 

his appeal under Art. 17, cl. (6), Sch. II o 
the Court Fees Act on the ground that it 
is not possible to estimate at a ,money vahie 
the subject-matter in dispute ; on the other 
hand, it is contended by Mr. Vuradachariai 
on behalf of the Government that the^case 
is governed by s. 7 of cl. v of the Court 
Fees Act and that the appellant should pay 
ad valorem Court-fee on tlie value of the 

suit properties. , . , , * i 

The main argument of the learned Advo¬ 
cate-General on behalf of the appellant is 
this : If the suit had been against persona 
claiming adversely to the trust, ad valorem 
Court fee might have to be paid; \\\i in 
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case like the present, where all the parties 
to the suit claim tlie properties for and on 
hehalf of the triist, the only point in dis¬ 
pute is as to who amongst them is entitled 
to manage the trust properties and as that, 
t’u., the right of managemetit is incapable 
of valuation, the proper Articde applicable 
is Art. 17, cl. (6), Sch. II of the Court Fees 
Act. This argument appears to me to he 
untenahle, because, tliough the defendants 
do not claim the lu'operties adversely to the 
trust, they do claim the right t(^ hold them 
adversely to the plaintiff and, therefore, 
plaintiff has necessarily to ask for relief by 
way of po.ssession as against them. In 
'Ramadoss v. Hanumantha Rao (I) relied 
upon for the appellant, the lands were in 
the possession of persons who were willing 
to pay rent to the plaintiff as soon as he 
recovered the office of dharmkartha. In 
distinguishing the case before theni from 
the decision in Ratnasabhapatki Pillai v. 
Ramaswami Iyer (2) and the other case 
brought to their notice the learned Judges 
indicate their opinion that, if the possession 
had been adverse to the plaintiff, then it 
would have been necessaiy for him to sue 
for the relief of possession, also see page 366. 
In Sonachala v. Manika (3) where the 
plaintiff prayed for a decree for the removal 
of the defendant from the management of 
properties endowed for charity and for the 
appointment of himself as the mana'^er 
thereof, it was held that the plaintiff wa^to 
sue for possession of the properties and that 
he should pay ad valorem Court-fee under 
s. 7 of the Court Fees Act. 

Reference has l)een made by Mr. Govinda- 
I'aghava Iyer, the learned ' Vakil for the 
appellant in the connected 8, R, No. 13423 
of 1923, in which also the same question 
IS raised, to the decisions in Thakuri v 
Bramha Narain (4), Girdhari Lai v. Ram 
(o) and Ramrup Das v. Sujaram Das (6) 

1 hese are cases under s. 92 of the C P C 
and do not really help him. Shortly stated’ 
what was decided in those cases was that 
in suits coming under s. 92 (s. 539 of tlie 


(1) 12 lud. Cas. 440; 36 M. 364; 21 M. L J 952- 
M. L. T. 356; (1911) 2 M. W. N. 387. 

_ (2) 5 Ind. Cas. 630; 33 M. 452; (1010) M W M i 
T M. 1.. T. 311; 20 M. L. J. 301. ^ I 

l3) 8 M. 516; 3 lad. Dec. (n. s.) 353. 

^^(4) 19 A. 60; A. W. N. (1896; 187; 9 Ind. Dec. (n. 

^^(5) 21 A. 200; A. W. N. (1899) 32; 9 Ind, Dec. (s. 

^ 7 Ind. Oae. 92; 12 0. L.J. 211 1 14 C.W. 


old Code; of the C. P. C., the mere inclusion 
in the plaint of a lU’ayer either for account 
or for the appointment of plaintiffs them¬ 
selves as trustees, does not render the 
plaintiffs liable to pay ad valorem Court- 
fee on that part of their plaint. The suit 
which has given rise to this appeal is not 
one under s. 92 of tlie C. P. C., nor does it 
pos.sess the essential (diarartcristics of such 
a suit. It cannot also be said that the 
nature of the suit has iu any way been 
altered sul)se(iuent to tlie remand by the 
High Court. 

It has been further urged on behalf of the 
appellant tliat since the plaintiff sues for 
trusteeship only and has no beneficial or 
personal interest in the properties in his 
capacity as trustee, no ad valorem Court-fee 
need he paid. This argument receives a 
certain amount of support from the observa¬ 
tions of Spencer, J., in hisOrder of Reference 
to the Full Bench in Ramamairtha Muda- 
liarv. GovindaMudaliar,C.R. P. 862 of 
1917. With all respect, I am unable to see 
liow the question as to wliether the plaintiff 
has or has not any beneficial interest in the 
properties that he sues for, can make any 
difference as regards the Court-fee payable 
by him. A guardian of a minor, for in¬ 
stance, suing on behalf of his ward for 
recovery of possession of immoveable pro¬ 
perty has no beneficial interest in the 
property, but I do not think that it can be 
argued that he need not pay ad valorem 
Court-fee under s. 7, cl. v, when he 

sues for possession of properties of the 
ward. 

It seems to me that in determining the 
amount of Court-fee payable in these cases 
the sole question to be considered is what 

IS the “subject-matter’of the suit. As al¬ 
ready pointed out in a case like the present 
one the plaintiff is bound to ask for posses- 
sionaudthe plaintiff here has, as a matter 
or fact, prayed for possession of the trust 
Properties. So far as this relief is concern- 
1 my opinion, falls under s. 7, 

1 * y ^ ® Court Fees Act and the appeb 

ant should pay Court-fee under that sec- 
lon. As in my view the case comes under 
ic J’ follows that Art. 17, cl. (b), 

I give six weeks’ time for 
fee pay the necessary Court- 

8- R. Nos. 13674, 12052 and 13423 

mi ^ op 1923. 

ffoeation arises in these stamp 

leiereucenumberswhich deal with the other 
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appeals filed against the lower Court’s Relief Act. The learned Judges had not to 
iudgment. The order passed in S. R. eonsider the question as to 'vhat is the 
No 9630 of 1923 will apply to them also. Court-fee payable if the plaintills had, as 

_ a matter of fact, asked for possession and 


These Court-fee references having been 
set down to be spoken to, on the 6th day 
of November 1924, in the presence of the 
Advocate*General and Mr. K. S. Desikan, 
for the Appellant, in S. R. No. 9636 of 1923 
(Appeal No. 186 of 1923), Mr. A. Tisu-a- 
7iatha Iyer, for the Appellant, in S. R. 
No. 13674 of 1923, Mr. C. It Uadhava Iyer 
for Mr. C. r. Anantakrishna Iyer, for the 
Appellant, in S. R. No. 12052 of 1923, 
and Mr. L. A. Govindaraghava Iyer, for the 
Appellant in S. R. No. 13423 of 1923 and 
of Mr. S. Vai'adachariar, for the Govern¬ 
ment Pleader on behalf of the Govern¬ 
ment and having stood over for considera¬ 
tion to this day the Court made the follow¬ 
ing additional 

ORDER.— These stamp references were 
posted to be spoken to at the instance_ of 
Mr. Govindaraghava Iyer, but after hearing 
the arguments of the learned Vakils, on 
both sides I do not see any reason to modify 
or alter the order which I have already 
made. 

The only point now urged by Mr. Go¬ 
vindaraghava Iyer is that the decision 
of this Court reported as Swaminatha 
Iyer v. Ramie?* (7) is against the view 
which I have taken in my prior order 
and that I should, therefore, re-con¬ 
sidered my order in the light of the 
said decision. I will assume that if the 
decision in Swaminatha Iyer v. Ramier (7) 
has really taken a contrary view, it is open 
to me to re consider my order. In that case 
the plaintiffs sued for a declaration that 
they and the first defendant were the law¬ 
fully appointed trustees of a certain temple; 
and they prayed fora direction that defend¬ 
ants Nos. 2 and 3 should be made to restore 
the office of trustee to them and for an 
injunction restraining them from interfer¬ 
ing with the exercise by the plaintiffs and 
the first defendant of their duties as 
trustees. The tenants who were in posses¬ 
sion of the properties were willing to pay 
the rents to whomsoever was the proper 
trustee. It was held that the plaintiffs were 
not bound to sue for the possession of the 
temple properties and their omission to 
sue for such possession did not offend 
against the proviso to s. 42 of the Specific 

(7) 80 Ind. Caa, 1053; 47 U. h. J. 671; 20 L. W. 893; 
(1925) Al. W. N. 52; (1925) A. I. R. (M.) 121. 


nowhere do they say that in such a case 
ad ralorcm Court-fee need not be paid. 
Even as regards the necessity of asking 
for possession where the ])laintiff alleges 
that some others had illegally taken pos¬ 
session of the temple lands, the learned 
Officiating Chief Justice states Wins when 
distinguishing the case in RatiKimbajuitki 
Pillai V. Ramasicami Iyer (2). “ The 

maintainability ot the suit must depend 

upon the allegations in the plaint. 

In this plaint he [the plaintiff in the case 
in Rainatiahhapathi Pillai v. Ramasirami 
h/er (2)1 mentioned that tlie defendants 
Nos. 8 and 9 had illegally taken possession 
of the temple lands and leased out the 
fishery in the tank and collected rent. 
The plaintiff in tliat case having, for rea¬ 
sons best known to himself, combined tw^o 
actions in one, namely one action against 
the Temple Committee for the restoration 
of his trustee’s office and for damages, and 
a second action for the recovery of the 
trust properties against persons wdio had 
w'rongfully dispossessed him of such pro¬ 
perty, w’as bound to ask for the relief of 
possession of the temple properties to 
which he asserted a present right of pos¬ 
session. On the allegations in the plaint 
in that suit it may have been right to 
require the plaintiff to add a prayer 
for possession of the lands and if he 
refused to do so, his suit might have 
been dismissed. But he was not bound to 
sue for possession of the lands before he 
w'as restored to office. If he had chosen 
to strike out from his plaint his state¬ 
ment as to the part played by defendants 
Nos. 8 and 9, he might have wailed till he 
was restored to his office of trustee, and he 
might then have brought a separate suit on 
behalf of the trust to recover the trust pro¬ 
perties whichhad been wu’ongfully alienated.’* 
The plaintiff in the present case alleges 
in his plaint that he was dispossessed by 
the 1st defendant and asks for posses¬ 
sion from him, and I do not think that 
the remand by the High Court and the 
subsequent re-arrangement of the parties 
can in any w*ay alter the nature of the 
case. It is" not necessary fur me to decide 
whether even in this case the plaintiff is 
bound to ask for possession. But as pos- 
sessiou has been asked for and as the 
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decree also directs that the dinya should 
be taken possession of, I think that Court- 
fee sliould l^e paid under Art. 7 V of the 
Court Fees Act. Time for payment of the 
Court fee is extended by six weeks from to¬ 
day in all the references. 

V. N. V. 

Reference answered. 


'Mr.Lilit Mohan Banerjijov the Respond¬ 
ent. 

JUDGMENT, —This was asuit brought 
by Raja Udairaj Singh of Kashipur 
against tlie Secretar}' of State for India in 
Council in which certain reliefs were sought 
by way of declaration. Those I’eliefs 
may be set forth at once in the precise 
language of the plaint. They are as fol¬ 
lows:— 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 78 of 1922. 

.March 12, 1924. 

Present .-—Sir Grimwood Mears, Kt., 
Chief Justice, and Mr. Justice Piggott. 

Raja UDAIRAJ SINGH—Plaintiff— 

Appellant 

The secretary of STATE for INDIA 
IN COUNCIL— Defendant—Respondent. 

U. Local Ratei) Acl (7 of lOU), s. lJ,—Suit for 
declaration that Uvy uf cfsn is illegal—Jurisdiction of 
tied Courts—Test — Valuation of suit—Duty of 
Conned, 

T yk tue of tlie proviaion contained in s. 11 of the 

I-. 1 . Local Kates Act, a Civil Court ie debarred from 
taking cognisance of a suit for a declaration that the 
V cess under the provisions of the 

. 1’. Local Rates Act, on certain property was 
illegal and invalid, [p. 213. col. 2; p. 214, col. Lj‘ 

No Civil Court has jurisdiction to grant a declara¬ 
tion that a certain person is entitled to hold certain 
property for all time as a revenue free and untaxable 
domain in perpetual succession, [p. 214, col. 1.] 

It IS the substance of the relief sought, and not the 
mere form in which the case is preferred in the plaint, 
that must be looked to in order to detennine the 
proper forvm for the trial of the action, [p. 213, col. L] 
It is necessary in the interests of the litigant public 
that a fair valuation should be put upon every suit. 
In tlie High Court fees on the higher scale are usually 
given and in the absence of taxing masters they are 
graduated according to the valuation fixed by the 
plaintiff. If a plaintiff is permitted to place any 
fanciful figure as the value of the suit, he subjects the 
defendant to an unfair burden as regards the costs 
wliich he is prima facie liable to pay his Counsel and 
...-y’'.;.\e'J'ject8 him to a continuing possible liability to 
excess of the'aintiff an amount byway of costs far in 
also embarras i. real value of the case. The plaintiff may 
It is as much'^bimself. Q) 214, col. 2.] 
client from the LJho duty of a Counsel to protect his 
protect him from an'^nbUity to pay excessive fees as to 

,v * , -adverse decree, [p. 215, col. 1.1 

First appeal frob 

ordinate Judge, BijLtn a decree of the Sub- 
Messrs F. Owen r^’or at Moradabad. 

Uma Shankar Bajpai^'J^^U, E. A. Howard 

Dar, for the Appellant. 1 Skiam Krishna 


IV ueciciruiion 


plaintm IS entitled to hold the domain 
of Barhapura for all time as a re^’enue 
free and untaxable domain in prepetual 
succession.” 

“that the imposition 
of 1874 IS illegal and invalid as against him¬ 
self . 

We do not quite understand why the 
second relief has been worded in this par¬ 
ticular form. Mhat the plaintiff desires 
to challenge is the levy of a cess on the 
property described as “the domain of Barba- 
pura under the provisions of the N W P 
Local Rates Act (XVIII of 1871),’which 

April of that 

year. The record before us shows that a 
cess was ly,ed upon this property imme- 
d.a ely on he passing of the sahl Act. 

an?"wn«Vh!,®, ,? defend- 

fui p . cognisance of the suit by 

of the's.ihn"|-"f^ inst't'ited, that 

barrecMw th'” J^^geof Bijnor, was 

iqiit 1 ■ ^0* 'Local Act I 

the^o dk \ the place of 

So'FH'f r ““ *“2 

suit and has “at the 

The question “n the merits. 

been argued ouF'w however, 

we ought to detnr ?fore us and we think 

words of the prS?-" "“f® ‘hat the 

“Tn oot ■ . P™hibition are 
Tt m- \ modify.” 

questioJf as to‘'kT® “S' 

imposed undL- thisTeT"'^ 

left to the evnlno- well be 

Revenue Courts bur,v,''l"'.‘®®‘*®“on of the 

Petent for a Civil PnF¥l “ ^e com- 
the larger questinn°'^'^v,f°i,^‘fi“‘f*®'*i® “PO^ 

^ iiable to assessment at al; 
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It is undoubtedly a principle of English 
Law that a subject from ■whom any lax or 
impost is sought to be levied, is entitled 
to raise before a Court of competent juris¬ 
diction the question whether the authori¬ 
ties levying such tax or impost are or are 
not acting within their statutory powers. 
The question in this case, however, is as 
to the proper Tribunal competent by law 
to give the plaintiff the relief which he 
seeks. In this Province we liavc .side by side 
.with tlie ordinary Civil Courts, other Courts 
constituted under the Local Land Revenue 
and Tenancy Acts, and certain matters are 
reserved by law to the exclusive jurisdic¬ 
tion of these latter Courts. Tlie Collector 
of a District, the Commissioner of a 
Division and the Board of Revenue in tliese 
Provinces are not merely executive autlior- 
ities, but they ai’c also Courts of Justice 
with special jurisdictiau of their own wliich 
is guarded by Statute from interference 
on the part of the ordinary Civil Courts. 
In determining questions which from time 
to time arise with regard to cases apparent¬ 
ly lying somewhere near the borderland of 
the jurisdiction of the two .sets of Courts, 
one principle has been consistenly laid down 
and maintained hy this Court : it is the 
substance of the relief sought, and not 
the mere form in which the case is pre¬ 
ferred in the. plaint, that must be looked 

to in order tu determine the proper 

for the trial of the action. Looking at the 
question thus broadly, it seems to us al¬ 
most beyond argument that the present suit 
is, as regards the second of the two reliefs 
claimed, a suit to set aside the assessment 
of a rate imposed under the Local Rates 
Act. If it be suggested that the Revenue 
Courts to which we have referred, being 
presided over by officers directly concerned 
in the assessment and collection of taxation 
levied upon agricultural land, ar^ not 
suita])le authorities to adjudicate upon a 
question of liability such as that raised by 
the plaintiff in this case, the answer appears 
to be that the Legislature having seen fit to 
trust these Courts to make a just and 
impartial use of the special knowledge 
which their Presiding Officers do undoubt¬ 
edly p)33333 in such matters, it is not for 
us to question the policy of the Legislature. 
Moreover, it may be pointed out that an 
appeal lies to His Majesty in Council from 
a decision pronounced by the Board of Reve¬ 
nue in its judicial capacity. 

Mr. O’Neil, in his argument on behalf 


of the appellant, laid great stres.3 on the 
provisions of s. 42 of the Specilic Relief 
Act (I of 1877). We do not deny for 
a moment that the plaintiff, on tlie 
facts alleged by him, would liave a caiite 
of action for relief under the provisions 


of this section, provided always that the 
jurisdiction of the ordinary Civil Courts 
in this matter is not e'xpressly taken away 


by Statute. A mere refciencc to tlie gtuie- 
ral yirovisions of s. -12 nl the Specil’ic 
Relief Act cannot by itself assist us in 
determining the further question, whether 
the relief sought in this particular suit 
does or does not fall under the iu-nhii)il ion 
contained in s. 14 of the 1. !’. Loeal 


Rates Act (I of 1!)14). Indeed, if llu* 
point is to Vie argued on technical ground.s 
rather than on the broad |«riii<;iple which 
we have already snggestetl. this rehueiKO 
to s. 42 of the Siiecifie Relief Act only 
suggests a further diflicully in llu' 
plaintiff's way. Under that section itself 
the Civil Courts are pn)hibited from 
granting relief hy way of u mere de¬ 
claration when the plaintiff, being entitled 
to further or conseipiential relief, lias 


omitted to claim it. In the invsent case 
it seems obvious that the plaintiff coidd 
have claimed further relief, both by way 
of a refund of money paid by him under 
protest in the past in satisfaction of tlie 
demand which he alleges to be illegal, 
and also by wav of a perpetual injunction for 
the future. The plaintiff has o.nilted to 
claim these further reliefs, hecaus? by doing 
so he would have made it too flagrantly 
obvious that his suit was essentially one 
to set aside the assessment of a rate imposed 
under the U. P. Local Rates Act of 1914. 
The Civil Court, however, is not concerned 
with the reasons which may have influenced 
a plaintiff in omitting to claim a particular 
relief, it would be a curious and anomalous 
result if we were compelled to hold that the 
cognisance of the Civil Court was barred 
in respect of the subsidiary reliefs obviously 
claimable by the plaintiff, and necessary 
in order togive him complete reliefon tlie 
cause of action preferred by him, but that 
this bar could be evaded by the plaint iff .s 
abandoning such consequential reliefs and 
limiting himself to a suit for a mere 


declaration. 

The conclusion we arrive at is that the 
cognisance of this suit by the learned Sub¬ 
ordinate Judge of Bij nor was barred, a^any 

rftte.in respect of the second of the two reliefs 


6l4 


claimed, by the prohibition enacted in 
s. 14 of the t;. P. Local Rates Act of 
1914. It is contended, however, that these 
considerations do not apply to the first of 
the two reliefs claimed. Our own opinion 
witli re^^ard to this relief is that in so far 
as the defendant to the action is concerned, 
the declaration sought is one which it is 
simply incompetent fur any Court of civil 
jurisdiction to grant The question sought 
to be raised by the words ‘’in perpetual 
succession in the said relief is not one 
winch concerns the defendant. He does 
not desire to prevent the “domain of 
Barhapura from descending as an inalien¬ 
able estate, in accordance with the line of 
succession laid down in a certain sanad 
of the year 1828 which is the original 
document of title set up by the plaintiff; 
nor 18 there anything in the imposition 
of a local rate or cess upon this land to 
interfere with the plaintiff's tenure of the 

property, or Its devolution after the death 

of the plaintill. So far as the defendant 
IS concerned, the claim preferred in 
connection with his first relief is one for 
a declaration that the land described as 
the domain of Burhapura" is for all time 

untaiable by any Act either of the Local 
01 of the Imperial Legislature. If the land 

m suit forms part of " the territories for 

nar ^Tfi administered by theGover- 
nor of the I ruled Provinces", then it is 

subject to the jurisdiction of the Legislature 

of the Province, and a Civil Court exercisin- 

jurisdiction within tho.se territories his no 

right to declare it for ever untaxabie " This 

IS a perfectly distinct question from the 

question whether the rate or cess wh ch is 

bein.g levied upon the plaintiff now has 

actually been imposed, or is iicin- levied 

'£t"£ .iii'sr “*«"»■«' & "3 

detailed e.xamination of fheXd LsTh 

Sy ‘ rr teP- 

we felt ’at an ear?; stage of 

on the question of jurisdiotiln^ argument 

it our duty to hear thp thought 

merits and it sefms 

parties that we should nr/^ ^ both 

on the samr » * ^ 

• ^ ^ ± * 


TTCATRA-T 3TNGH V, SKCRKTaHT OP STaTP FOR IXDIA. [88 I. 0. 1925] 

bibition enacted in AVe now pass to a matter of more general 
iocal Rates Act of interest. The plaintiff valued this suit for 
1, however, that these purposes of jurisdiction and Court-fees at 
t apply to the first of no less a sum than fifty lakhs. 

Whilst appreciating, though not wholly 
relief is that in so far accepting the view of the Raja that the 
le action is concerned, claim of the Local Goverment touches the 
it IS one wliich it is diginity and honour of his house and 
i»r any Court of civil family, we express our regret that he should 
1 he question sought have acquiesced in or directed such a 
words in perpetual figure to be inserted, 
no lelief is not one Allowing the widest margin for contingen- 
aetendant. He docs cies, the interest on a capital sum of 
mt the doniain of Rs. 50,000 would more than provide tho 
ending as an inalien- annually recurring payment, and it would, 
ance with the line of in our opinion, have been better had the 
m a certain sanad plaintiff set out the considerations of status 

■t n.. p® ‘he petition and, whilst 

y iL tk plaintiff; emphasizingtheimportance which he attach¬ 
’d ed to them had stated that lie refrained 

land to from appraising them in terms of money. 

iHon ff It is necessary in the interests of the 

a^i iq ! t the death litigant public that a fair valuation should 

cwtm suit. In this Court 

first rplJpf I'o liigher scale are usually given 

le land dflQnr'if^ absence of taxing masters they 

^nura’^^ are graduated according to the valuation 

■ either of thp T the plaintiff. Obviously if a plain- 

-iXture f fh^?f permitted to place any fanciful 

r “ the territnrJPQ f!. ^ the value of the suit, he subjects 

nistered bvtheOovp/ the defendant to an unfair burden as re- 

'rovinces" ' thpn it is prma facie 

4ionof theLeo-isIatiirp 1° pay his Counsel and also subjects 

Civil Court exercim'ntr IZ ^ continuing possible liability to 
io.se territoripM hno ^ plaintiff an amount by way of 

™2Sfc.'’“T,S »' *• 

rate or^ cess ^which^t important matter is 

he plaintiff now hnc P *^ay embarrass himself, 

lor is being levied Is exactly what happen- 

J tne Local pressed so heavily upon the Raja in this 

r, whether this point applied on the ISth of May 

’ clear without a more thf^’ ^ months’ adjournment on 
of the pleadings and he was prevented at present 

^e. Mor^ver ^ are heavy expenditure in 

the fact that the Trial ^ r h *^he 3rd of December 

pass over the prelimi- .^PPhed again stating that until 

its own jurisSn collections in January 1924 he 

suit on t“erUs ^ PO-^ltion to find the 

3f the doubts which necessary to engage Counsel. At the 
stage of the argument of granting these concessions the 

risdiction, we thought ^as not in possession of information 

■ the appeal on thA f^^hle the extravagance of the valuation 

ns only fair to both estimated. 

^ pronounce a decisinn u ® think that Counsel for the defendant, 
***** ^ Ihis pxcespive valuation came 

to their notice, should at once, before 
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drafting any written statement, have appli¬ 
ed to the Court for an order on the plaintilT 
to deliver particulars in writing “of the 
valuation of fifty lakha stating how much 
there is referable to the cess and how 
much to other and what considerations. 

It is as much the duty of a Counsel 
to protect his client from the liability to 
pay excessive fees as to protect him from 
an adverse decree. It was not, in our 
opinion, sufficient for the written state¬ 
ment to allege that the valuation was ex¬ 
cessive and to leave it at that. 

It would have been the manifest duty 
of the Judge to make such an order and 
in all probability the plaintiff would have 
amended his valuation to an amount more 

within the limits of reality. 

If he failed to do so, then the Judge 
should himself have decided the rnatter 
and been watchful not to allow the plaintiff, 
if he succeeded, more than a reasonable 
amount of costs. As regards the costs in¬ 
curred by the defendant, there would be 
no ground for withholding any sum certi¬ 
fied as having been paid, even if such 
amount happened to be more than in the 
opinion of the Judge, would have been 

disbursed on a fair valuation. 

In this particular case we have been 
told that the Local Goverment has paid 
the usual higher scale fee on the recognised 
computation and whilst the recoupment 
of this to the Local Goverment will impose 
a heavy burden upon the plaintiff, we can 
see no ground for relieving him of any 
part of the liability. The amount of the 
valuation was fixed by him and he must 

bear the consequences. 

We, therefore, dismiss the appeal with 

costs. 

2 . K. Appeal dismissed. 


i)bb'- 


MADRAS HIGH COURT. 

Civil Miscbllaneoos Petition No. oyOS 

OF 1924. 

December 1,1924. 

Pment;—Mr. Justice Srinivasa Iyengar. 
KANTHIMATHI AMMAL— Petitioner 

versus 

R. PERUMAL KONA and others— 

''' DBNT8 

Civil Procedure Code {Act V of 1908), 0. XXII, r. 


4.0. XU. r. Si -Renpondent. <kaik of-Legal repre¬ 
sentative. substitution of, iu memo, of objections, effect 

of, on appeal. , , 

Any order that is made bringing the legal represen¬ 
tatives of a deceased respondent on record m tlie 
memorandum of objections will enure for the whole of 
the proceedings including the appeal. _ 

Vathiar Venkatacharia v. Ponappa Ayyengar, lo 
Ind. Cas. 959; 7 L. W. HU, followed. 

Petition, praying that j)i the circum¬ 
stances slated in the affidavit filed there¬ 
with, the High Court will be pleased to 
bring on record the petitioner herein as the 
legal representative of tlie deceased Ist 
respondent Ramaswami Pillai,_ so far as 
the memorandum cf ol)iections is concern¬ 
ed in A. S. No. 3()l of 1923, on the file of 
the High Court :0. S. No. 40 of 1918 on the 
file of the Court of the Subordinate Judge. 

Tuticorin). ^ , 

Messi-s. Chidamharam nnd Martliandam, 

for the Petitioner. 

Mr. S. T. Srinivasagopolarhari. for the 
Respondents. 

ORDER.—This is an application on 
behalf of the legal representative of tlie 
deceased 1st respondent to be brought on 
record in the place of the lat respondent 
in the memorandum of cross-objections. 
The learned Vakii for the petitioner states 
that he has had no instructions to apply 
for bringing his clients on record as the 
legal representative of the deceased 1st 
respondent. Messrs. Chidambaram and 
Marthandam, Vakils for the appellant, state 
that having regard to the principle, decid¬ 
ed in the case of Vathiar Venkatackariar 
V Ponappa Atjyengar (1) any order that is 
made bringing the legal representatives 
of the deceased respondent on the record in 
the memorandum of objections will enure 
for the whole of the proceedings including 
the appeal. I see, therefore, no objection 
whatever on the present application to 
make an order directing that the legal re¬ 
presentatives of the deceased Ist respondent 
be brought on the record not only in the 
memorandum of objections, but also in the 
main appeal. Costs of this application will 
be costs in the appeal. The learned Vakil 
for the petitioner states that he has filed 
a vakalat in the Court, but at the instance 
of the office the vakalat was specially res¬ 
tricted to the memorandum of objections. 
I'l e vakalat which was filed will be for 
t e whole of the proceediogs including the 
appeal and it will be so treated, 
y y Fetthon allowed, 


(1) 45* Ind. Cti8.959; 7 L, W, 614. 
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RANGOON HIGH COURT. 

First Civil Appeal Xo. 92 of 1923. 

January 7, 1924. 

Present:—Mr. Justice Heald and 
Mr. Justice May Oung, 

LIM CHWE IITAW-Appellant 

TJ’ TV AW TAT— Respondent. 

Rangoon Rent Act i ll of lOSti). s. lu--L'Jcctnunt of 
tenant—Pdrtner.ihip hnsinesi -Partner.'f separate 
business— Personal usr, 

W here ihe preinist -^ in ;tii ejcetinent suit under the 
Kangoon Kent Act, l'.t20. me rocinired more for the 
iamllord s partnership iuisiuess and the separate 
i^usiness of thf' managing partnerand liis family, than 
for the personal iko of the landlord or any inemher of 
his family, the pr.-mises cantiot he regarded as being 
reasonably and ht.ini nih rcrpiired for tin* occupation 
of till-laiullord v ilhiii the nicaiiing and ijiteutioii of 
8. 10 of the. Act. 


partnership proposes to occupy part of the 
premises for the purpose of its business, 
the premises might be regarded as being 
required for occupation by respondent him¬ 
self. 

We have read the records and heard the 
learned Advocates on both sides and we are 
of opinion that the premises cannot be 
regarded as being reasonably and bona fide 
required for occupation by the respondent 
within the meaning and intention of s. 10 of 
the Rangoon Rent Act. 

We, therefore, set aside the decree of the 
Original Side and dismiss respondent's suit 
with costs for appellant Ihrougliout. 

s. s. Decree set aside. 


First appeal from a decree of the High 
Court on the Original Side, in (’. R. No 3'^0 
of 1922. 

Mr. Das, for the Appellant. 

Mr. Leach, for the Respondent. 
JUDGMENT. —The respondent is 
owner of a house in Strand Road, Rangoon, 
and appellant is his monthly tenant. The 
respondent sued to eject appellant and ap¬ 
pellant pleaded that he could not be ejected 
because the premises were not reasonably 
and bona fide required for occupation by 
respondent himself or any member of his 
family. 

The Original Court gave respondent a 
decree. 

Appellant appeals on his original plea 
There is no dispute about the facts. Re¬ 
spondent is one of three partners who carry 
on business as brokers in a house in Crisp 
Street where the managing partner lives 
The house in Crisp Street has to be re-built 
and the business has, therefore, to be moved 
elsewhere. Respondent proposes to move 
it into his house in Strand Road It is 
admitted that the 3rd partner has a house 
m Crisp Street which is vacant, but it is 
alleged that it is not suitable for the busi- 
ness of the partnership because tlie ground- 
floor has been designed as a gara^^e. It 

premises in suit 
are required more for the respondent’s and 
separate business of the managing partner 
and hi8 family, than for the purpose of the 
partnership business, and that neither ic 

spondent nor any member of his family 
propose to live in them. ^ 

The learned Judge on the Oricrinfll 

vra. of opinion lhat because respondent hln 

a one-third share ip the partnerLfp ^ndS 


ALLAHABAD HIGH COURT. 

Civil ^IiSi'ELLAXEors No. 164 of 1925. 

March 26, 1925. 

Present;—Mr. Justice Walsh and 
Mr. Justice Mukerji. 

In the matter of iATessrs. L.ACHHMAN 
PRASAD-BABU RAM of CAWNPORE. 

—Applicants. 

Income Tax Act (XI of I9t2\ s. 6!/—Business with 

oranches- Incomc. Tax OjHcer having jimsdiction over 

principal place of business, powers of, with respect to 

oianches—Cnncui'rent jurisdiction — Jurisdiction, exer¬ 
cise of, mode of. 

The provisions of sub-.s. f4) of s. 64 of the Income 
nojt oust the jurisdiction of the Income 
lax Officer of an area in which the principal place 
of business of an assessee is situated so far as the 
assessment or the profits or gains of a branch business 
situated in another area and proceedings relating 
thereto are concerned. The jurisdiction of such 
income Tax Officer in respect of the brancli business 
situated m another area is concurrent with the 
jurisdiction of the Income Tax Officer Avithin whose 
jurisdiction that area is situated. Under sub-s. (1) 

1 ^ L ^. ^^^ome Tax Officer of the principal 

pla^ of business has the duty of assessing the Avhole 
of the income derived from the principal place of 
mismess as well as the various branches. By sub-s. 
14) every Income Tax Officer has also jurisdiction to 
exercise the powers of an Income Tax Officer Avifh 
regard to the profits arising in the area Avithin his 
jurisdiction. The Income Tax Officer of the principal 
p ace of business should not, lioAvever, exercise his 
powers oppress^'ely, so that persons Avilling to sub¬ 
mit to the requirements of the Income Tax Officer of 
e particular «rea in which the branch is situated 
snould not be deprived of an opportunity of supplying 
him^with all proper materials, [p. 219, cols. 1 A 2.] 

Ref^ence under s. 66 of the Indian In¬ 
come Tax Act of 1922, from the Commis- 

of Income Tax, U. P., dated the 16th 
of March 1925. 

REFERENCE. —This is a demand for 

?o\^ the High Court under s. 66 

{,6) of the Indian Income Tax Act, 1922| 
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inade by Lachhman Das-Babu Ram of 
Cawnpore. 

2. The principal place of business of 
the assessee is in Cawnpore but there are 
also branches in Bombay, Karachi, and 
Calcutta. When the assessment for the 
financial year 1924-25 came to be made, 
the Income Tax Officer, Cawnpore, received 
reports from the Income Tax Oflicers of 
Bombay and Karachi containing an esti¬ 
mate of the prortts of the assessee in those 
places. The Income Tax Officer in Calcutta, 
however, who had been requested to re¬ 
port the profits of the Calcutta branch 
after examining the firm's accounts replied 
that according to the assessee’s allegation 
the books relating to the branch business 
in Calcutta were at Cawnpore and would 
be duly produced before the Income Tax 
Officer; he accordingly reported no esti¬ 
mate of the profits. On the 24th July 
1924 the Income Tax Officer, Cawnpore, 
issued a notice under s. 22 (4) for the 
production, on the 3id September 1924, of 
the books not only of the princijial place 
of business in Cawnpore but also of the 
several branches. The books relating to 
Cawnpore alone were produced on that 
date and a second notice under s. 22 (4) 
was issued, while farther the assessee was 
requested, under the provisions of s. 23 (3), 
to deal with certain ambiguities affecting 
the accounts of the principal place of 
business and the branches in Bombay and 
Calcutta. On the 4th September 1924 
the assessee w'as further called on under 
s. 22 (4) to produce the accounts of the 
Cawnpore business for the years Samhat 
1977-78 in order to clear up further doubt¬ 
ful points, the date fixed being 30th Sep¬ 
tember 1924. On that date the assessee 
asked fur an extension of time and was 
granted up to the 22nd October 1924.^ The 
case was not decided on that date in the 
absence of proper authority for his repre¬ 
sentative from the owner of the_ business 
and the case was accordingly disposed of 
on the 23rd October 1924. ■ The representa¬ 
tive, when asked why the books of the 
Calcutta branch were not produced, replied 
that it was most inconvenient that the 
Calcutta accounts should be produced, in 
Cawnpore and that he was, therefore, un¬ 
able to do so. An application was also 
presented asking that the case might be 
referred to the Income Tax Officer, Calcutta, 
for the examination of the accounts of that 
branch. The Income Tax Officer, considey- 
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ing the delay which had taken place and 
the failure of the assessee to produce his 
accounts before the Calcutta Income Tax 
Authorities in the first instance, refused 
the request. On this ground, and also 
because the assessee did not produce the 
books of the principal place of l)usiness 
for Samhat 1977-78, he proceeded to frame 
an assessment under s. 23 i'4). 

A copy of the relevant portion of the 
order of assessment is appended ( Apjiendix 
A). 

3. On the 24th November 1924 tlie 
assessee presented to the Income Tax Officer, 
Cawnpore an application under s. 27 of 
the Indian Income Tax Act, 1922, prayin^- 
“that the assessment as it stand.s l.)e‘cam 
celled and it be sent to the Income Tax 
Ollicer of Calcutta to report the income 
of that branch." Tlie grounds given in 
sup >ort of the ai)i)lication are contained 
in t le petition of which a copy is contained 
in Ai)pendixB. 

4. The Income Tax Officer, in an order 
of which a copy is attached (Appendix C) 
did not consider that the assessee had 
proved his case and rejected the applica¬ 
tion. It will he noted that the assessee 
does not refer to tlie application of 8^23 
(4) to the assessment wliich was involved 
by his failure to produce the Cawnpore 
books relating to Samhat 1977-78. The 
Income Tax Officer also in his order does 
not refer to this point. 

5. The assessee filed an appeal before 
tbe Assistant Commissioner of Income Tax 
the petition being contained in Appendix 
II. 

6 . The Assistant Commissioner, after 
hearing arguments, lield that the conten¬ 
tion of the appellant was in effect not 
that he had been prevented by any reason¬ 
able cause from complying with the notice 

under s. 22 (4) but that the Income Tax 
Officer had no jurisdiction and that the 
assessment was illegal. He refused to 
accept this interpretation of the law and 
rejected the appeal. A copy of the judg¬ 
ment is appended (Appendix E). 

7. The assessee, in a petition of which 
a copy is attached (Appendix K), now de¬ 
sires a reference to be made to the High 
Court on the following questions of law — 

“( 1 ) Whether the Income Tax Officer of 

Cawnpore, in face of the provi¬ 
sions laid down under s. 64 (4) and 
under notes and instructions has 
any jurisdiction to issue a notice 
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under 22 i'4) for Ihe account- 
books of the branch shops situate 
at Bombay, Calcutta and Karachi. 

“(2) Whether the provisions laid down 
under s. 01 (1) empower an Income 
Tax OtTicer of. one area in one 
Province to issue notires under 
s. 22 (4 1 etc., and to make an esti¬ 
mate of the ineome of branch shops 
situate in a dilTereiit area and in a 
different Province altogether. 

“(3) Whetlier the asse>sing officer of 
the principal places of luiNiness 
can compel the production of the 
branch accounts before him and 
him alone. 

“(4) Whether the rejection of tlie peti¬ 
tioner's application regarding the 
examination of the branch books 
at the branches was legal. 

“(5) Whether tlien* is any evidence to 
support the linding of the Income 
Tax Ollicer of Cawnpore regarding 
tlv income of th<‘ ('alcutta brancli. 

“(()j Whether the assessment, as made, 
is arhitrary or to the best of his 
judgment as laid down un<ler s. 23 

f4). 

“(7) Whether the Income Tax Officer of 
Cawnpore or that of Calciitta alone 
is empowered to estimate the 
income of the Calcutta branch; and 

“(8) Whether the assessment, made 
under s. 23 (4) by the Income Tax 
Officer of Cawnpore on account of 
the non-production of the books of 
the Calcutta brancli alone, is legal." 

In accordance with his previous action 
he, does not refer to the applicability of 
s. 23 (4) involved by his failure to pro¬ 
duce the accounts of Sambat 1977-78 for 
Cawnpore. 

8 . A copy of the above statement of 
the facts was supplied to the assessee who 
was also informed that the only points of 
law which, in the opinion of the Commis¬ 
sioner, could arise and which he proposed 
to refer for the decision of the High Court 
were— 

(i) Was the opportunity given to the 

assessee to produce certain 
accounts, and in particular the 
accounts of the Calcutta branch 
reasonable ? and ’ 

(ii) Was the assessee prevented by 

sufficient cause from rrodneiTii 
those books ? ° 

The assessee in a letter written by hie 


Advocate of which a copy is attached 
(Appendix Gj has replied that his “main 
legal contention " has not been referred to 
the High Court, viz., that “the Income 
Tax Officer of Cawnpore in face of the 
provisions laid down under s. 66 (4) and 
under notes and instructions had no juris¬ 
diction to issue a notice under s. 22 (4) 
for the account-books of the branch shops 
at Bombay, Calcutta and Karachi and to 
make an estimate of the income of branch 
shops situate in a different area and in a 
different Province altogether." The Com¬ 
missioner is of opinion that this point 
does not arise out of an appellate order 
relating to s. 27 but as the assessee clearly 
feels aggrieved over the action taken by 
the Income Tax Officer and as the question 
is one of some importance, the Commis¬ 
sioner lias decided to submit a reference 
under sul)-s. (1) of s. 66 of the Indian In¬ 
come Tax Act, 1922, on the following point 
also. 

Do the provisions of sub-s. (4) of s. 64 of 
the Indian Income Tax Act oust the juris¬ 
diction of the Income Tax Officer of the 
area in which a principal place of business 
is situated so far as the assessment of the 
profits or gains of a branch business situ¬ 
ated in another area and proceedings relat¬ 
ing thereto are concerned ? 

9. There are thus three points of law 
which are submitted for the opinion of the 
High Court— 

(i) On the facts stated was the oppor¬ 

tunity given to the assessee to 
produce certain accounts, and in 
particular the accounts of the 
Calcutta branch, reasonable? 

(ii) Wp the assessee prevented by suffi¬ 

cient cause from producing those 
books ? and 

(ill) Do the provisions of sub-s. (4) of 
s. 64 of the Indian Income Tax Act 
oust the jurisdiction of the Income 
Tax Officer of the area in which 
a principal place of business is 
situated so far as the assessment 
of the profits or gains of a branch 
business situated in another area 
and proceedings relating thereto 
are concerned ? 

As regards the first question the Com¬ 
missioner is of opinion that as the period 
which was given for the production of ac¬ 
counts was a long one it cannot be said 
that the assessee had no reasonable oppor¬ 
tunity to comply with the notice. Tli^ 


210 


[88 I. 0. 1925] XAGBNBUA nath qhosh 

Commissioner is also of opinion that Uie 
assesses was not prevented by sufficient 
cause from complying with the notice. He 
failed to do so on the ground that he was 
not obliged to do So. The word “prevent" 
in s. 27 involves some definite active 
cause, making compliance with the order 
impossible, and not a passive cause such 
as the opinion that compliance is not obli¬ 
gatory because of rights supposed to be 
secured under the Act. 

On the tliird question the answer is, in 
the opinion of the Oomniissioner, clearly in 
the negative. 

The Commissioner would add that the 
present proceedings will be sterile: the 
assessment under s. 23 (4) must in any case 
stand because the failure to produce the 
Cawnpore accounts for Sambat 1977-78 
makes that sub-section applicable. 

Mr. L. M. Banerji, for the Crown. 

Dr. K. N. Katju and Mr. U. S. Bajpai, 
for the Applicant 

JUDGMENT.— The answers to the 
three points submitted to us are as fol¬ 
lows:— 

On the facts stated, a reasonable oppor¬ 
tunity was given to the assessee to produce 
the accounts of the Calcutta branch, first in 
Calcutta,secondly in Cawni)ore, where the 
Income Tax Officer of Calcutta was led to 
believe that the books were available. 

Secondly, on the evidence stated, the 
assessee was not prevented by sufficient 
cause from producing tlie books in Cawn¬ 
pore. 

Thirdly, in our opinion, the jurisdiction 
of the Income Tax Officer of the area in 
which the principal place of business is 
situated is not ousted. The jurisdiction 
is concurrent. Under s. 64, sub*s. 1, the 
Income Tax Officer of the principal place 
of business has the duty of assessing the 
whole of the income derived from the 
principal place of business as well as the 
various branches. By sub-s. 4, every In¬ 
come Tax Officer has also jurisdiction to 
exercise the powers of an Income Tax 
Officer with regard to the profits arising in 
that area. 

It is of course understood, and ought to 
be understood, by the authorities that the 
Income Tax Officer of the principal place 
of business will not exercise his powers 
oppressively, so that persons willing to 
submit to the requirements of the Income 
Tax Officer of the particular area in which 
^he b;'£mch is situated^ should not be de- 
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prived of an opportunity of supplying him 
with all proper materials, but exceptional 
cases may require exceptional remedies. 

We allow the fee of Rs. 150 payable to 
the Government Advocate. As Mr. L. M. 
Banerji will no longer be Government Ad^ 
vocate w'hen the certificate will be filed, 
we authorise it to be filed by his clerk. 

2 . K. Order accordingly. 
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Appeai- from Original Decree No. 120 

OF 1921. 

May 12, 1924. 

P/rseJif;—Justice Sir Jwala Prasad, IvT,. 
and Mr. Justice Kuhvant Sahay. 
NAGKNDRA NATH GHOSH— Plai.ntiff— 
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Civil Procedure Code {.let V of WOS^, 0. XXI, rr. 
91, 91—Sale in execution ~Xo saleable interest of 
judgment-debtor—Suit for recovery of purchase-money, 
whether maintainable—Auction-purchaser, remedy 
of. 

It is, under the present Oode, no longer open to 
an a\iction-purchnser to maintain a regular suit for a 
declaration that the judgment-debtor had no saleable 
interest in the property which amounts to a declara¬ 
tion that the order conllnning the sale was bad and 
for setting aside the sjime and for a refund of 
the purcliaee-money. [p. col. l.j 

The only remedy of the auction-purcliaser is by way 
of an application under O. XXI, r. 91 of the Code, 

I il>id.] 

Ram Sroop v. Dalpat Rai, 58 Ind, Cas, 105; 43 A. 60; 
18 A. L. J. 905; 2 U. P, L. R. (A.) 318, Balwant Rang- 
nath V. Bala Malu, 67 Ind. Cas. 300; 46 B. 833; 24 
Bom. L. R. 308; (1922) A. I. R. (B.) 205, Tirumalaisami 
Xaidu V. Suhramaniam Chettiar, 45 Ind. Cas. 109; 40 
M. 1009, Jnranii Mahamad v. Jathi Mahamed, 46 hid. 
Cas. 783; 22 C. W. N. 760 and Banka Behari Das v. 
Guru Das Dhar, 80 Ind. Cas. 257; 28 C, W. X. 20; 
(1924) A. I. R. (C.) 172; 40 C. L. J. 157. relied on. 

Asadullah Khan v. Karm Chand; 76 Ind. Cas. 605; 
4 L. 354; 6 L. L. J. 67; (1924) A. I. R. (L.) 115, dis- 
seated from. 

Appeal from a decision of the Subordiaale 
Judge, Dhanbad, dated the 28th February 
1921. 

Mr. Shoroshi Charan Mitter (■with him Mr. 
Baikuntk Nath Mitter), for the Appellant. 

Mr. SusU Madhah Muliick (with him Mr. 
Naqendra Nath Sen), for the Respondent. 

JUDGMENT. 

Kulwant Sahay, J.— [His Lordship 
after setting out the facts of the case 
proceeded)In order to decide the point 

raised in this appeal it is necessar}^ tg 
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examine the law us it now stands after the 
various changes thereof hy the Legislature 
from time to time in regard to the right 
of auction-purchasers at execution sales in 
this behalf. 

R'^gulation VIl of 1825 which provided for 
the first time for the sale of liouses, gardens, 
orchards and small portions of land held 
exempt from public assessment by the 
Civil Court instead of through the Collect¬ 
ors, provided, in 3. .1(3). for setting aside 
the sale if application was made with- 
i ^ aj of li sale on the ground of 
material irregularity in the sale. Clause 
(4) of s .3 provided that the purchaser 
at such sale was entitled to receive back 
the purchase-money on restoring any 
property delivered to him if the sale was, 
set aside as invalid under cl. (3) or on^ 
any account whatsoever. Clause (7) pro¬ 
vided that it .should he clearly explained 
to the bidders that iiotliin" wa.s guaranteed 
to them in tiie land l)eyond the rigiits and 
interests tiierein of the individuals ans¬ 
werable fur the amount of the decree. It 
will be noticed that there was no provision 
in this Regulation for setting aside tlie 
sale on the application of the'anction-pur- 
chaseron the ground that the judgment-deb¬ 
tor had no saleable interest in the proper¬ 
ty sold, nor did the law provide for a refund 
of the purchase money to the auction-pur¬ 
chaser on the ground of there being no .sale¬ 
able interest in the judgment-debtor. The 
auction-purchaser was only entitled to a 
refund of the purchase-money in case the 
sale was set aside on the ground of ma¬ 
terial irregularity and the purchaser was 
compelled to restore the property delivered 
to him as a result of setting aside the .sale 
or on any other ground whatever. There 
was nothing in the law to bar a regular suit 
by the purchaser. 

Then came the C. P. C. (Act VIII of 1859). 
Section 249 directed that the sale proclama¬ 
tion shall declare that the sale extends only 

titl© and interest of the 
defendants in the property specified therein. 
Section 256 provided for application for 

on the ground of 
material irregularity in publishing and 
conducting the sale, if the applicant proved 
that he had sustained substantial injury 
by reason of such irregularity. Section 
257 empowered the Courtto set aside a sale 

n^af^^nal irregularity and 
substantial injury. Section 258 provided 


that: “ Whenever a sale of immoveable pro¬ 
perty is set aside the purchaser shall be 
entitled to receive back his purchase- 
money with or without interest in such 
manner as it may appear proper to 
the Court to direct in each instance.” 
With reference to this s. 258, it was 
decided by the Courts that a purchaser 
at a sale in execution of a decree could 
not recover his purchase-money if it was 
subsequently found that the judgment- 
debtor whose property he had purchased 
had no saleable interest therein, and that 
s. 258 applied only to cases in which a 
sale had been set aside for irregularities in 
publishing and conducting the same [Dorab 
Ally Khan v. Khajali ilohceooddeen (1), 
Fmmji Besanji Dustiir v. Ilormasji Pestanji 
Framji {'2), Him Lai v. Karini-un-Nisa (3)' 
and Ram Xarain S'tnyh v. Mahtab Bihi (4)]. 
Tin? auction-purchaser, under the Act of 
185!). purchased at liis own risk. Ail that 
the (.’ourt purported to sell under the 
distinct provision of s. 24!) of the Code 
was the right, title and interest of the 
judgment debtor and if it was subsequently 
found that llie judgment-deljor had no in¬ 
terest. the purcliaser could not obtain a re¬ 
fund of the purchase-money: there being 
no guarantee of title, the purchaser took 
at his peril and if he failed to obtain pos¬ 
session of the property or was dispossessed 
therefrom he had no remedy at law to get 
back his money. 

Act_X of 1877, by which the C. P. 0. 
of 1859 was repealed, contains provisions 
similar to those in Act XIV of 1882, and 
it will, therefoie, be sufficient to examine 
the provisions relating to the point under 
consideration in the Act of 1882. 

Section 235of the Actof 18?<2 provided that 
the application for execution of a decree 
sliaH be in writing verified by the applicant 
some other person proved to the 
satisfaction of the Court to be acquainted 
with the facts of the case, and shall contain 
certain particulars set out there in a 
tabular form. Section 237 provided that 
when an application is made for the at¬ 
tachment of immoveable property belong¬ 
ing to the judgment-debtoi it shall contain 
^oot a description of the property 
sufficient to identify it, and also a speci- 
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ficalion of the judgment-debtor’s share or 
interest therein to the best of the belief 
of the applicant and so far as he has 
been able to ascertain the same. Section 
237 provided that when any property was 
ordered to be sold by public auction in exe¬ 
cution of a decree the Court shall cause a 
proclamation of the intended sale to be made 
in the language of such Court, and then 
it sets out the particulars which the pro¬ 
clamation shall contain. Tliese particulars 
consist of the description of the property, 
the revenue assessed upon it, any incum¬ 
brance to whicli the property was subject, 
the amount for the recovery of which the 
sale was ordered, and cl. (e): "every other 
thing which the Court considers material 
for the purchaser to know in order to judge 
of the nature and value of the property.” 
Section 311 provided that the decree- 
holder or any person whose immoveable 
property has been sold may apply to the 
Court to set aside the sale on the ground 
of material irregularity in publishing or 
conducting the sale ; but that no sale was to 
be set aside on the ground of irregularity 
unless the applicant proved to the satisfac¬ 
tion of the Court that he had sustained 
substantial injury by reason of such irregu¬ 
larity. Section 312 provided that if no 
application such as one contemplated by 
s. 311, was made, or if such application 
be made and the objection be dis¬ 
allowed, the Court shall pass an order 
confirming the sale as regards the parties 
to the suit and the purchaser. If such 
application be made, and if the objection 
be allowed, the Court shall pass an order 
setting aside the sale; and then the last 
clause of s. 312 provided: 

“No suit to set aside, on the ground of 
such irregularity, an order passed under 
this section shall b« brought by the party 
against whom such order has been made.” 
Section 313 authorized the purchaser at 
the execution sale to apply to the Court to 
set aside the sale on the ground that the 
person whose property purported to be 
sold had no saleable interest therein, and 
the Oouro was upon such application to 
make such order as it thought fit. Section 
315 provided as follows : 

“ When a sale of immoveable pioperty is 
set aside under s. 310 (A) 312 or 313, 

or when it is found that the judgment- 
debtor had no saleable interest in the 
property which purported to be sold and 


the purchaser is for that reason de))rived 
of il, 

the purcliaser shall be entitled to receive 
back his purchase-money (with or without 
interest as the Court may direct) frojn any 
person to wliom the iiurchase-money has 
been paid. 

The re-payment of llie said ])urc]iase- 
money and of tlie interest (if any; allowed 
by the Court may })e enforced agaiii.st such 
person under the rules provided hy tliis 
Code for the execution of a decree for 
money.” 

Now, these are the essential provisions 
relating to the point under consideration 
in the Code of 1882. Ihovisioii was made 
for the purchaser to apply for setting aside 
the sale on the ground tlial the person 
whose jiroperty lie had purchased had no 
saleable interest therein, and if the Court 
found that tlie person whose property 
it ha<l purported to sell had no saleable 
interest in the i)ropei-ty sold and that the 
purchaser was for tliat reason deprived of 
that property, then a declaration was to be 
made that the purcliaser was entitled to 
receive back his purchase-money fnun any 
person to whom it had been paid, anil 
that the re-payment of such purchase-money 
could be enforced against such person 
under the rules provided by tlie Code 
for execution of a decree for money. 
Under this Code the Courts had held that 
a regular suit hy tlie purchaser for a de¬ 
claration that the judgment-debtor whose 
property he had purchased had no saleable 
interest therein and for refund of the jmr- 
eha.se-inoney was not barred by the pro¬ 
visions of s. 315 of the Cofle. The ieacling 
case on the point is the Full Bench de¬ 
cision of the Allahaliad High Court in 
Mima Sinfjh v. Gajadhar Singh (5). This 
case wa.s followed in a number of cases in 
the other Courts [Kishun Lai v. Muhammad 
Safdar Ah Khan (6), Pachayappan v. 
Narayana (7), Ram Kumar Shaha v. Ram 
Gour Shaha (8), Hari Dayal Singh Roy v. 
Sheikh Samsiiddin (9) and Nitayanand Roy 
V. Juggat Chandra Guha (10).] 


(5) 5 A. 577; A. W. N. (186.3; 130; 3 Ind. Dec. (n s) 
4H1. ^ 


(6) 13 A. 383; A. W. N, tlBOl; 138; 7 Ind. Dec (.v si 

214. ■ 

(7) 11 M. 260; 12 lad. Jur. 92 & 381; 4 Ind, Deo. 
(x. 8.; 187. 

(8; 2 lad. Cas. 559; 37 C 67; 13 C. W. N. 1080; 10 (J 
L J. 558. 


{9} 5 0. W. N. 210. 
(10) 7 C. W. N. 105. 
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Then came tlu"; C. C. V. lAct A 

o£ 1908j. ,, , 

Oi-aer XXI. r. GO, of the luesfiil to. o 

provides for the proclamation of the intend- 
el sale to 1>*' made l>y the Court .-rdeniiii' 
the sale. Sub-r.(2) of r. (>l) contains a pro¬ 
vision for notice to he given to tlie decree- 
holder and the judgment-debtor belme 
<li'awinir np the sale prt>clauiation, >iinl tills 
is a new provision whicli not to la* lound 
in the Act of 18S2. The particulars re(pured 
to be si^ecilied in the sale ].roclamation are 
the same as those under the Act of 1882. 
Sub-r i2) provides that every ai>pUcation 
for an order for sale under this rule should 
be accompanied by a statement signed 
and verified containing the matters re(iuired 
Ijv sub-r (2) to be specified in the sale 

proclamation, and this provision is also a 
new i.rovision not to be found in the Code 
of 188*^ This rule provides fora judicial 
emiuiry in order to settle the particulars 
to be specified in the sale tiroclamation. 

Order XXI r. ^^9, provides for setting 
aside sales on deposit of the decretalamount 
and compensation of 5 per centum to be 
paid to the auction-purchaser, if such ( e- 
posit is made within thirty days of the 
sale. Rule 90 tu‘Ovides for an application 
for setting aside a sale on the ground of 
material irregularity or fraud in publish- 
i,i<r or conducting the sale, provided the 
■luplicaiit has sustained substantial injury 
bv reason of such irregularity or fraud 
Rule 91 which corresponds with s. 313 
of the Code of 1882, runs as follows : 

“The purchaser at any such sale in exe¬ 
cution of a decree may ai>ply to the Court 
to set aside the sale, on the ground that 
the judgment-debtor had no saleable inter¬ 
est in the pro\)erty sold." 

Rule 92 runs thus: . . , , 

“(1) Where no application is made under 
r. 89, r. 90 or r. 91, or where such applica¬ 
tion is made and disallowed, the Court 
shall make an order confirming the sale, 
and thereupon the sale shall become ab- 

^°(2)\vhere such application is made and 
allowed, and where, in the case of an appli¬ 
cation under r. 89, the deposit required by 
that rule is made within thirty days from 
the date of sale, the Court shall make an 

order setting aside the sale. 

Provided that no order shall he made 
unless notice of tli^ application has been 
given to all personraffected thereby. 

(3) No suit to set aside an order made 
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under this rule shall be brought by any 
person against whom such order is made.” 

It is noticeable that whereas s. 312 of 
the Code of 1882 referred only to an appli¬ 
cation for setting aside a sale on the ground 
of irregularity and consequent injury as 
provided in s. 311 which corresponds with 
r. 90 of the Code, 1908, r. 92, applies not 
only to applications referred to in r. 90, 
but also to those referred to in rr. 89 and 91 
and the elTect of including applications 
under r. 91 is that the provision contained 
in sub-r. (3) and providing that: 

“No suit to set aside an order made 
under this rule shall be brought by anyper- 
son against whom such order is made,” is 
now made applicable to applications by auc¬ 
tion-purchasers unde r. 91 also. 

Then r. 93 provides that: “Where a sale 
of immoveal.de property is set aside under 
r. 92, the purchaser shall Ire entitled to an 
order for re-payment of his purchase-money 
with or without interest, as the Court may 
direct, against any person to whom it has 
been paid." 

It will be noticed that the provision 
in s. 315 of the Code of 1882 to the effect 
that: 

"When it is found that the judgment- 
debtor had no saleable interest in the pro¬ 
perty which purported to be sold and the 
purchaser is for that reason deprived of it.” 
is omitted, and the provision that: 

"the repayment of the purchase-money 
and of interest allowed by the Court may be 
enforced against such person under the rules 
provided by this Code for the execution 
of a decree for money" has also been 
omitted, and, in lieu of the words ; "shall be 
entitled to receive back" in s. 315, r. 93 
contains the words: "shall be entitled to 
an order for re-payment." 

Therefore, under the preseiit Code, an 
auction-purchaser may apply under r. 91 
to set aside a sale on the ground that the 
person ivhose property was sold had no 
saleable interest therein ; and, if the sale is 
set aside upon such application he may 
apply under r. 93 for an order for re-pay¬ 
ment of his purchase-money. If his appli* 

cation is disallowed, the Court has under 
r. 92 to make an order confirming the sale, 
whereupon the sale becomes absolute ; and 

when an order confirming the sale is made, 

then under sub-r. (3) of r. 92 no suit can 
he maintained to set aside that order. To 
my mind the present C. P. 0. makes a 
material alteration in the provisions of th^ 



I. 0.19S6] 


NAGENDRA KATH GHOSH V. SAMBHU NATH PAHDEY. 




Code of 1882, aud it is, under the present 
Code, no longer open to an auction-pur¬ 
chaser to maintain a regular suit for a 
declaration that the judgment-debtor had 
no saleable interest in the property which 
amounts to a declaration that the order 
confirming the sale was bad and for sett¬ 
ing aside the same and for a refund of 
the purchase-money. Whereas under s. 315 
of the Code of 1882 it was optional to 
enforce re-payment of the purchase-money 
upon setting aside of a sale by having 
recourse to the procedure provided for exe¬ 
cution of a decree for money, and the 
auction-purchaser was not limited to that 
remedy which was not an execlusive re¬ 
medy but he could, if he so choose, bring 
a regular suit to enforce payment of the 
purchase-money, under the present Code 
no such option is left to the auction-pur- 
chaser and his only remedy is by way of 
an application under 0. XXI, r. 91 of the 

Code. - 

This view has been held in a number 
of recent cases of the different High Courts 
[Ram Saroop v. Dalpat Rai (11), Balwant 
Rangnath v. Bala Main {i2),Tirumalaisami 
Naidu V. Subramaniam Cheitiar (13), Juva nu 
Makamad v. Jethi M(ihamad(\-^), and Banka 
Bcliavi Das V. Guru Das Dhar (15).J A con¬ 
trary view has been taken by a Division 
Bench of the Lahore High Court in *lsad- 
ullak Khan v. Karam Chand (1C); but with 
very great respect to the learned Judges I 
am unable to agree with them. A com¬ 
parison of the provisions in the Code of 
1908 with those in the previous Codes 
leaves no doubt in my mind that under this 
present Code a regular suit is not maintain¬ 
able. I am, therefore, of opinion that the 
decision of the learned Subordinate Judge 
on the point that the suit was not maintain- 

it has been argued by the learned Vakil 
for the appellant that the provision in the 
present Code contained in 0. XXI, r. 6b, 
as regards the settlement of the sale pro¬ 
clamation, shows that in execution sales 
held by Court under the present Code 

(11) 58 Ind. Cas. 105; 43 A. 60; 18 A. L. J. 905; 2 U. 

P. L. R. (A.) 318. , „ 

(12) C7 Ind. Cas. 360; 16 B. 833; 21 Bom. L. R. oOb; 
(1923) A. I. K. (B.) 205. 

13) 45 Ind. Cas. 109; 40 M, 1009. 

;U) 46 Ind. Cas. 783; 22 0. W. N. 760. 

15) 80 Ind. Cas. 257; 28 C. W. N. 20; (1921) A. I. R. 
(0.) 172; 40 0. L. J. 157. ^ 

(16) 76 Ind. Cas. 605; 4 L. 351; 6 L. L, J. 67; (1924) 

41 . R. (L.) U3. 


there is a warranty of title and that 
the auclion-iuirchaser, if iie is siibse- 
(luently dei)rived of the property, will be 
entitled to maintain a suit on the ground 
of this warranty. To my mind tliere is no 
distinction in the ))rovisions of the present 
Code from those in tlie earlier Codes on this 
point. All that is sold and is r)roclaimed 
for sale is the interest of the judgment- 
debtor in the property advertised for sale. 
The only innovation in the present C’ode is 
that in order to settle the sale proclamation 
the Court has to make some sort of judicial 
enquiry: but it has been held that the result 
of such emiuiry made for the purpose of 
settling the sale proclamations will not 
operate as a l)ar to any party in a subse¬ 
quent proceeding relating to the setting 
aside of the sale. For instance, it has been 
held that the valuation of the i)roperty pro¬ 
claimed to be sold, as given in the sale 
proclamation which is arrived at after a 
judicial enquiry, can be re-opened in a pro¬ 
ceeding for setting aside the sale, and it is 
open to the judgment-del)tor to prove 
that the value of the property was more 
than what was stated in the sale proclama¬ 
tion. There is, therefore, no substance in 
the argument of the learned Vakil that 
O. XXI, r. 66, has made any such change in 
the law as regards warranty and tlie posi¬ 
tion of an auction-purchaser is, to my mind, 
no better in this respect under the 
Code than what it was under t 
Code. 

Next, it has to be noticed that assuming 
that the present suit was maintainable 
nothing has been shown as to why the 
sale should be set aside, and how the 
plaintiff is entitled to recover the purchase* 
money. It will be remembered that the 
plaintiff is one of the sub-lessees of the 
underground rights, he is in possession aa 
such sub-lessee, he has obtained a sale 
certificate in pursuance of his purchase, 
and there is no allegation, much less proof* 
that his title or possession has been disturb¬ 
ed by the purchaser at the previous sale 
of the 15th of September 1919. Indeed 
the allegation of the contesting defendants 
is that the purchaser at previous sale* 
namely, the defendant No. 10, is merely a 
benamidar for the present plaintiff, and the 
evidence adduced in the case lends support 
to such contention. Aloreover, the decree in 
the execution of which the plaintiff made 
his purchase was a mortgage-decree and 
the mortgaged property waa ordered tq 
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l>e sold therein. The decree in execution 
of which the defendant Xo. lU made his 
purchase was also a mortgage-decree; but 
his purchase must be held to be subject 
to t!ie mortgage in favour of the defend¬ 
ants Xos. 1 to 3, and even if the defend¬ 
ant No. 10 is a real purchaser and not a 
benamidariov the plaintiff he cannot disturb 
the position of the plaintiff and his purchase 
was sul'ject to the mortgage decree of the 
defendants No. lto3. Under these circum¬ 
stances even if tlic present suit was main¬ 
tainable, the plaintiff has made out no case 
for a refund of the purchase-money. 

The result is that the decree of the vSub- 
ordinate Jude is confirmed and the appeal 
is dismissed with costs. 

Jwala Prasad, J.— I agree. 

K. s. L). Api>eal diismiaml. 


throu<di in tlu- Revenue Courts by the defendant were 
null an<l and inalYectual as against liim : 

. 1' that tlie (lefcmlant having granted an 
express l ight of transfer to his le.'^soe, I lie mortgage 
exeenlcd l*y the lessee of liis tenancy riglits innst be 
dc(.nu‘d to luivc been executed with tlie express con¬ 
sent of tlie defendant ; ip. 220, cols, 1 2.J 

(2) tliat, therefore, the ejectment of the lessee did 
not i)nt an end to the mortgagee rights, wliich subsist¬ 
ed even after the ejectment iiroeeediiigs and were 
validity put up for sale in execution of the mortgage- 
decree and were purchased bv the idaintitT ; [p. 227, 
col. 2.1 


(.>1 that s. 79 of the Agra Tenancy Act had no 
application to the juc.^^cnt case inasmucJi as the plaint- 
itT was never in possession of the tenancy and had 
aiMpiired lii.s interest at an auction-iuircliase sub- 
scipient to the cjcclnu nt ; [p. 22s. cid. 1.1 
i ll that the suit was maintainable in the Civil 
Court an<l must be decreed. [i6id.J 

Second appeal from a decree of the 
District Judge, Henares, dated the lllh 
January 1923. 

Mr. I^avi A'ania Prasad, for the Appel¬ 
lant. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 547 of 1923. 

March 0, 1925. 

Present;—Mr. Justice Sulaiman 
and Mr. Justice Boys. 
BAHADUR— Plaintiff—Appellant 

versus 

The Hon’ble Raja MOTI CHAND and 
OTHERS—Defendants—Respondents. 

Agra Ttnancy Acf {II of Wni), ns. IS. 20, 59,70— 
Lease, permanent and transferable - Mortgage of tenancy 
— Mortgage-decree — Snle—lCjectmcnt pi-oceedinys by 
landlord, effect of—Auction-purchaser, rights of-- 
Jurisdxction of Civil Courf.s. 

Where a tenant is entitled to make a mortgage of 
Ills land and thus to transfer his interest to a third 
party, the interest so transferred under the express 
authority of the zemindar should not be allowed to be 
extinguished unle.ss the person who has acquired that 
interest has had an opitortunity of preventing that 
extinction, [p. 227, col,2.| 

Section 79 of the Agra Tenancy Act can have no 
application to the case of an auction-purchaser who 
never actually or constnictively was in possession of 
the tenancy and who in fact acquired his interest at an 
auction-purchase subsequent to the ejectment, [p. 228, 
col. 1.] 

Defendant who was the zemindar of certain lands 
granted an agricultural lease of the lands in perpetu¬ 
ity and gave express power to the lessee to transfer 
his rights. The lessee executed a mortgage of his 
tenancy, and the mortgagee brought a suit to enforce 
his mortgage. Almost simultaneously the defendant 
filed a suit against the lessee for arrears of rent in the 
Revenue Court and after the mortgagee had obtained 
a decree for sale enforced the ejectment of the lessee 
The tenancy was eventually sold in execution of the 
mortgage-decree and was purchased by the plaintiff 
who brought the present suit in the Civil Court for a 
declaration that the ejectment proceedings carried 


Mr. Damodar Das, for the Respondents. 

JUDGMENT.-This is a plaintiff’s 
appeal arising out of a suit for a declaration 
that certain ejectment proceedings carried 
through in the Revenue Court were null 
and avoid and ineffectual as against the 
right of the plaintiff and that the defend¬ 
ant No. 1, the 2emnu/ar, had not acquired 
any right in the said lands as against him. 
There was a further prayer for a declara¬ 
tion that Jthe proceedings relating to de¬ 
livery of possession in favour of defendants 
Nos. 3 to 9 were also not i)inding on him. 
There were many pleas taken in the writ¬ 
ten statement tiled by the contesting 
defendants to which we shall refer later. 
The Court of first instance dismissed tlio 
suit and on appeal that decree has been 
affirmed by the District Judge. 

In order to understand the points in dis¬ 
pute it is necessary to recite briefly the 
history of this litigation. 

^ It appears that the defendant No. 1 who 
IS a zemindar of the village granted two 
leases in November 1909 in iv-pect of 
different sets of plots in favour of the de¬ 
fendant No. 2, the terms of which are worthy 
of note. The lessee was to remain in posses¬ 
sion of the plots leased generation after 
generation on payment of a fixed rent 
without any right of enhancement There 
was a further provision that lie would be 
entitled to transfer the lands by way of 
sale or mortgage like a fixed rate tenant. 
It was further provided that if rents were 
not paid, the zemindar would have the right 
to recover them in the way provided by 


$ 
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and it was recited tRat tlie lessee could 
apply to the Revenue Court for the muta¬ 
tion of his name as a perpetual lessee 
{pattadar dawami). 

Under the power ,e:iven to him, in 1914 
the defendant No. 2, the lessee or tenant 
made three mortgages of his rights, hut 
all these three mortgages were simple and 
not usufructuaiy. On the 17th of June 
1919 a suit was instituted by defendants 
Nos. 10 and 11, two of the mortgagees, 
against the tenant defendant No. 2 and 
other subsequent transferees, for sale of 
the property. A preliminary decree was 
obtained on the 31st of October 1919 which 
was followed by a final decree dated the 
17th of June 1920. In execution of this 
decree the interest of the tenant was ])ut 
up for sale and sold on the 20th of July 
1921 and a formal delivery of possession 
followed on the 31st of August 1921 in 
favour of the auction-purchaser, the pieseiit 

plaintiff. 

Almost simultaneously with these pro¬ 
ceedings, it appears that the zemindar 
after the institution of the suit by the mort¬ 
gagees filed a suit for arrears of rent on 
the 27th of August 1919 in the Revenue 
Court against the tenant defendant No. 2. 
On the 15th of September 1919 he obtained 
a decree for arrears. In December of that 
year the zemindar applied for ejectment of 
the defendant tenant under s. 59 of the 
Tenancy Act. Before the tenant was finally 
ejected the mortgageCvS who had by that 
time already obtained their final decree for 
sale applied to the Revenue Court for stay 
of proceedings for ejectment and offered to 
pay up the arrears. Nevertheless while 
the application was still pending and was 
undisposed of, the Court actually ejected 
the tenant and put the zemindar in posses¬ 
sion of the lands on the 15th of February 
1921, On the 6th of May 1921 the appli¬ 
cation of the mortgagees was ultimately 
rejected. Much trouble has arisen because 
the Revenue Court did not accept the pay¬ 
ment hy the mortgagees of the arrears of 
rent and did not grant relief to the tenant 
after the paj’ment had been made. 

Having failed in their attempt to get the 
ejectment proceedings stayed in the Reve¬ 
nue Court the mortgagees applied to the 
Civil Court for a personal decree against 
defendant No. 2 fearing that his rights 
somehow became extinguished. This appli¬ 
cation was also rejected. They then pro¬ 
ceeded to execute the decree and to put the 


interest of their mortgagor the tenant to 
sale. This interest has been sold and j)ur- 
chased l>y the plaintiff. 

The Courts below have taken the view 
that the mortgage made by the tenant was 
subject to the light of ejectment by the 
zemindar and that, therefore, as soon as the 
tenant was duly ejected l-y the order of the 
Revenue Court the moitgage wa.s extingu¬ 
ished, and that, therefoie, aflerthat dale 
no interest whatever remained in the mort¬ 
gagor tenant wliich could have* b(‘eu put 
up for sale and purchased by the ])laintiff'. 
The view of lh(‘ Courts below, tlierel’oje, 
is that by the auction-purchase the plaint¬ 
iff has acquire<l no interest whatsoever 
and his suit is hound to fail. Tins is tlic 
substantial point wliich arises in this case. 
There were (luestions of the six months’ 
rule of litnilation, the plea of a har under 
s. 42 of the Specific Relief Act and a few 
other matters. 

As the suit has been dismissed by the 
lower Appellate Court on the substantial 
(luesUon as to whether the plaintiff acquired 
any rights by his auction-purchase, it is 
neccssaiy for us to examine tliat first. 

rnfortunalely no direct authority lias 
been cited before us which would cover 
this case exactly, that is to say no case has 
been cited before us which would show 
whether the r(‘sult of tlu' ejectment pro¬ 
ceedings against the mortgagor tenant is 
to extinguish the rights of tlie mortgagee 
automatic-ally. 'J'he learned Vakil for the 
respondents, however, has relied on certain 
remarks found towards the close of the 
judgment in the Fnil Bench ca.=e of Khiali 
Ram v. Nathn Lai (1). That, liowever, was 
not a case of mortgage of any tenancy but 
was really a case of suli-letting. Any re¬ 
marks, lli’erefoic, bearing on the rights of a 
mortgagee are at most obiter dicta but of 
course they are entitled to weight. The 
learned Judges iii order to prevent any 
mis-understanclingormis-applicalion of their 
decision thought it necessary to remark 
that it was obvious that the interest in an 
occupancy holding of any person to whom 
an occupancy tenant sub-lets or to whom 
he grants a usufructuary mortgageof land 
comprised in his occupancy holding, will 
detennine on the termination of the right 
of occupancy and can subsist no longer 
than the right of occupancy subsists. They 
go on to add that “the rights of the zemin- 

,1) 15 A. 219; A. W. N. (189^ 125; 7 Ind. Dec. (x. s.) 
859 (F. B.y 
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dario obtain an enliancement of the rent 
payable to him or to abtain on ejectment 
of his occupancy tenant and of those hold¬ 
ing under him. cannot be interferred with 
or lessened by the fact that his occupancy 
tenant has bv a lease, or other foim of sub- 
letting, or by a usufructuary moitgage, to the 
granting of which the zemindar was not 
an actively consenting party sub-let or 
mortgaged the occupancy holding or any 
part of it." Over and above the fact that 
the observations were not necessary for the 
purpose of that case it is to be noted that 
they were dealing with the case of a mort¬ 
gage of an occupancy holding. Further¬ 
more the learned Judges expressly exclud¬ 
ed from the operation of the rule laid down 
by them cases where to the granting of 
mortgages the zemindar was an actively 
consenting party. 

In order to see whether the observations 
made in that case are applicable, we must, in 
the first instance, examine the true nature of 
the rights created by the lease. It was liist 
contended before us that the rights creat¬ 
ed were those of a fixed rate tenant. In 
this particular case, however, it was clearly 
a perpetual lease granted to the tenant, 
the condition of the lease being that there 
would be no enhancement of rent and that 
the rights would be inheritable and trans¬ 
ferable. In our opinion this was clearly 
a lease for agricultural purposes granted 
in perpetuity by the zemindar with the 
express power given to the grantee to 
transfer his rights. Under s. 20 sub-cl. (3) 
of the Tenancy Act the interest of a 
thekadar is, subject to the terms of his 
lease, heritable but not transferable. That 
clearly implies that if under the express 
condition of the lease the right is made 
transferable it would be transfeiable. We 
have already mentioned that such an ex¬ 
press power was given by the zemindar. 
The tenancy in the present case is, there¬ 
fore, in the first place distinguishable 
from the tenancy which was the subject- 
matter in dispute in the Full Bench case. 
Under the old law the occupancy holding 
could be transferred by way of a usufruc¬ 
tuary mortgage, but in that case there 
was no express agreement or consent by 
the zemindar. In the present case the 
rights of the tenant were not transferable 
under the law. They became transferable 
because of the express contract between 
the zemindar and the tenant. It is clear 
therefore, that in this case the zemindar 


[88 I. C. 192B] 

must be deemed td have been an actively 
con.^enting party to the mortgages because 
he gave an express authority to the tenant 
to make such a mortgage. The observa¬ 
tions in the I’ull Bench case, therefore, 
cannot be held binding on us when we 
have to consider the facts of the present case. 

We may mention that in the Full Bench 
case of Talshi Ram Sahu v. Gur Dayal 
Singh {2} a mortgage had been made by 
a fixed rate tenant after which he was 
ejected ; the zemindars, however, instead 
of claiming absolute possession of the pro¬ 
perty on the ground tliat the mortgage 
had been extinguished, instituted a suit 
for redemption and were ready and willing 
to redeem the mortgage. The learned 
Chief Justice at page IIG* remarked that 
the plaintiffs zemindars were clearly en¬ 
titled to redeem the mortgage held by 
the respondents if they are not entitled 
to possession of the holding without re¬ 
demption but the question whether the 
plaintiffs are bound to discharge the mort¬ 
gage itself docs not arise, because they 
aiv willing and have offered to do so. 

T hat case, therefore, left this point 
altogether open. 

It must be conceded that these leases 
weic leases for agricultural purposes and, 
therefore, under s. 117 of the Transfer of 
Property Act the provisions of Ch. V 
of that Act are not applicable. But 
ordinarily uhen power is given to a tenant 
to transfer his land unless we are satisfied 
that there U some provision in the Tenancy 
Act which automatically puls an end to a 
mortgage after ejectment, it would be just 
and equitable to hold that the mortgage 
subsists even after such ejectment. The 
only section on which reliance is placed 
in order to show that the mortgage is ex- 
Ungui.shed is s. 18 of the Tenancy Act. 
Under that section it is provided that a 
right of occupancj’ shall be extinguished 
(a) \yhen the tenant dies leaving no heir 
entitled to inherit it, (6) in land from which 
he has been ejected in execution of a 

^ ill a holding 

wnicn the tenant has abandoned or sur¬ 
rendered after service of a notice, and (d) in 
land which has been acquired for a public 
purpose or a work of public utility. It is 
contended that the provisions of this sec¬ 
tion are absolute and they necessitate the ex- 

ni; 7 A. L. J. 1011. 
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tinction of the right of occupancy when a 
tenant has been ejected in execution of a 
decree or order of a Revenue Court. 

It is clear that the section cannot be 
read in that wide and general sense. It 
has been held in a number of cases l>y 
this Court that where a tenant has abandon¬ 
ed or surrendered his holding after having 
made a mortgage which by law he is 
entitled to make, the mortgage is not 
extinguished with the extinction of the 
right of occupancy, vide the cases of Badri 
Prasad V. iS/icod/n'an (3), Birj Kuniar Lai v. 
Sheo Kumar Missir (4) and Chhiddu v. Sheo 
Mangal Singh (5). Similarly it lias Vjeen 
held at least by the Board of Revenue that 
when a tenant dies without leaving any 
heir entitled to inherit and the zemindar 
takes possession of the tenancy he cannot 
avoid the mortgage and eject the mortgagee 
without redeeming him, vide the cases of 
•Nand Kishore Pande v. Muhammad Hasan 

And Lai Bahadur Rai v. Maharaja of 
Vizianagram (7). It is, therefore, clear 
that at least in cases which fall under two 
sub-clauses of this section it has been held 
that a mortgage is not necessarily extingu¬ 
ished with the extinction of the occu¬ 
pancy right. Is there then any good ground 
for holding that the mortgage is extinguish¬ 
ed wdien a case falls under sub-cl. (0), 
that is to say, when the tenant is ejected.'^ 
In our opinion there is a clear distinction 
between the extinction of the occupancy 
right and the extinction of the mortgage. 
When the zemindar has given an express 
power to the tenant to mortgage his land 
and a mortgagee takes a mortgage of the 
land under the assurance that the zemin¬ 
dar has authorised it, it seems unjust and 
inequitable that behind the back of the 
mortgagee the zemindar would be able not 
only to eiect the tenant but also to put an 
end to the mortgage. 

It has been contended that the case of an 
ejectment stands on a different footing from 
that of a mere surrender, for it is said that 
a voluntary surrender involves an idea that 
a tenant intends to commit a fraud on his 
mortgagee, whereas ejectment proceedings 
are the result of an order of a Revenue 
Court. But when closely examined, the 

(3) 18 A. 354; A. W. N. (1896) 109; 8 1ml. Dec. (k. s.) 
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(4) 20Ind. Gas. 215; 13 A. L. J. 619; 37 A. 444 

^ (5) k Ind. Gas. 585; 15 A. L. J. 44; 39 A. 186. 

(6) 29 Ind. Gas. 555. 

(7) 33 Ind, Gas. 556. 
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position in the two cases very oflen nuiy 
be exactly the same. Tlic tenant volun¬ 
tarily surrenders the land not only to 
defraud the mortgagee but sometimes to 
get rid of his liability to pay rent to the 
zemindar when lie finds it to be onerous. 
On the other hand a person may willingly 
submit to his ejectment by simply not 
paying arrears of rent which involves his 
ejectment. In cither case there may or 
may not be a fraud but on principle it 
seems to us that there is really no valid 
distinction. If a tenant is entitled to make 
a mortgage of his land and thus to transfer 
his interest in the tenancy to a third party, 
the interest so transferred under the ex¬ 
press authority of the zemindar should 
not be allowed to be extinguished, unless 
the person who has acquired that interest 
has had an opportunity to prevent that 
extinction. This seems to be a just and 
eipiitable view whicli we are bound to 
uphold unless there is a statutory provi.sion 
to the contrary. We find nothing in s. 18 
whicli would compel us to hold a contrary 
opinion. 

We are, therefore, of opinion that the 
ejectment proceedings in the Revenue 
C'ourt, although they put an end to tlie 
tenancy of the defendant No. 2, did not 
have the necessary effect of destroying the 
riglits and interests of the mortgagees, 
defendants Nos. 10 and 11. If the interests 
of the mortgagees, defendants Nos. 10 and 
11 subsisted even after the ejectment pro¬ 
ceedings. then it is clear that those rights 
were capable of being put up for sale and 
purchased by the present plaintilT. The 
result of the purchase made by the present 
plaintiff would then be that he would be 
entitled to occupy the land and hold it on 
till he is redeemed by the zemindar who 
must be deemed to have stepped into the 
shoes of the tenant mortgagor whom he 
has ejected. The view of the Courts below 
then that nothing passed to the plaintiff 
by the auction-purchase is not sound and 
must be overruled. 

There were liowever a number of other 
defences to the case. One of those was 
that the present plaintiff was at best a 
tenant and the defendant zemindar liaving 
obtained possession more than six months 
before the suit, the claim was barred by 
time and was not maintainable in the 
Civil Court. Reliance has been placed on 
s. 79 of the Tenancy Act under which a 
tenant ejected otherwise than in due course 
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of law has a remG(.ly against the cc//u'«(/ar. 
It has, however, been Ijehl l)v a Beneh of 
this Court in the case of the Collector of 
Benares v. Shiam Das that s 79 can 
have no application to the case of an 
auction piircliaser wlio never actually or 
constructively was in possession of' the 
tenancy and who in fact acquired his in¬ 
terest at an auction-purchase subsequent 
to the ejectment. The present plaintiff is 
not a tenant who has been ejected bij the 
zemhidar. In fact the person who was 
ejected was person whose interest he had 

1 A KT • « \ I when ejectment took 
place. Neither the plaintiff nor the moil- 

gagee had uny locus alondi to obtain actual 

possession before the ejectment. Thev 

were neither in actual nor in constructive 

possession. The person in possession was 

the tenant The present suit, therefore, is 

maintainable in the Civil Court and would 

not be barred by the si.>c montlis' rule of 

limitation. This was the view clearlv ev- 

pressed in the above mentioned case'ivith 
which we agree. 

The next point raised in the (’oiirt below 
was that defendants Nos. 3 to 9 had already 
obtained a decree to tlie effect that twj- 

I ff® purchased by 

the plaintiff were not liable to be sold 

because they never belonged to the mort 
gagor tenant but belonged to these con¬ 
testing defendants. This point has not been 
clearly disposed of by the learneil Jud 
The determination of this tiueslion will 
depend on a number of circMimstances 
rvhich we have not considered. It is there 
fore proper that this matter shJild be' 
left open foi disposal after remand 
Xhere is a third point raised that th^ 

present clairn was barred by the provision 

l^a^ned dfftL T'? 

on that technical ground. It mUt have 
been possible to allow the nlaintiff 
recover possession on payment of necessaj^ 
Court-fees, but that of course wnnlil f ^ 
matter entirely in the discretior of^^he 

lower .Appellate Court. As w^ have said 

the suit was not dismissed on that tenL - i 
ground and, therefore, we do not nr., 
to say any thing on that matter ^ ^ ^ 

We accordingly allow the appeal and 
setting aside the decree of the lork^ Annel 
late Court and the finding that nmv ' 
passed to the plaintiff bf atti'on® 

(8) 28 Ind. Cas. 302; 13 A. L. J. 329. 
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purchase, remand the case to that Court 
for disposal according to law. The costa 
of this appeal will abide the event and 
will include fees in this Court on the 
higher scale. 

Appeal allowed; 
Case remanded. 


MADRAS HIGH COURT. 

Api'eal against Ordek No. 95 of 1922. 

December 10, 1924. 

Present: —Mr. Justice Spencer and 
Mr. Justice Odgers. 
KORAPALU HENGSU and others— 

Plaintiffs—Appellants 

versus 

GOA\ RI HENGSU and others— 

I^FE.NDANTS NoS. 1, 7 AND 8—RESPONDENTS. 

UictVofWOS). O.XXJ, rr. 
tjJ, 00-hxecution of decrce—SaU-lnadeguacy 
of nrice,u'hetlur ground for settinn aside saU—Pro- 
cedure. 

'J'he fact that the i>rice fetched at a Court-sale has 
snufu been found to be inadequate is not bv itself a 
ground for setting aside the sale. The inadequacy of 
he pure must be occasioned by some irregularity 
U'foie the Court wili interfere with the sale. [p. 230, 

the highest bid 

;‘«ction-sale. It might refuse to knock the pro- 
r ‘Ii^ amount and might under 0. XXI. 

uiAi ^ the sale so as to enable a higher 

d to be offered But once the sale is concliided 
t K C oin t IS not jusUlitd in refusing to confirm it for 

Ina n 1‘ reason that the price appears to be inadequate 
and that certain mortgagees who have obtained decrees 
\irhiespecl to the same property but who did not 

r ^ proper price at the auction 

cannot get their decrees satisfied, [ibid ] 

Appeal against an order of the Court 
of the bubordm.ate Judge, South Kanara, 
dated tliefith October 1921, in R. E. A. Nos. 

K. E. P. No. 48 of 

came on for hearing on the 

hi C'ourt deliver- 

eel the following 

JUDGMENT. —The Subordinate Judge 

appears to be in error in stating that 
no notice of the decree-holder's appli¬ 
cation for leave to bid was given to the 
other parties. We have referred to the 
iginal notices and to their printed trans¬ 
lations from which it appears that the fact 
Of permission to bid having been applied 
notified to the defendants in the 

thif proclamation and that 

these notices were returned ser\’ed. 

Ve mustj therefore, calf for a fresh find* 
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ing on this point, and at the same time 
the Judge will find whether the priee 
obtained at the sale wai grossly inadequate 
and whether the defendants sustained sub¬ 
stantial loss in consequence of the want 
of notice. 

Either side may adduce fresh evidence 
on either point. Finding will ho submit¬ 
ted within six weeks, and ten days will 
be allowed for objections. 
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of the Sub-Court of South Kanara. The 
respondents Nos. 2 and 3 had another mort¬ 
gage-decree for Rs. 5,20S in O. S. No. 23 
of 1919 against the same ])roperties. The 
aj)])ellants hronglit the properties concerned 
in this api)eal to sale and obtained permis¬ 
sion of the Conrl to bid at the auction on 
condition that they deposited the sale price 
in Court. The .sale commenced on 18th 
July 1921 Avith an upset price of R.s 3,250 
ami was continued on tlie following days 


In compliance with the onler contained 
ill the above judgment, the Subordinate 
Judge of South Kanara submitted the fol¬ 
lowing , , , 

FINDINGS.— 1. 1 am directed by the 

High Court to submit findings on the 

following points :—i . 

(1) Whether notice of the decree-holder s 
application for leave to bid was served on 

the other parties? . 

(2) Whether the price obtained at tlie 

sale was grossly inadequate? ^ 

(3) Whether the defendants sustained 
substantial loss in consequence of the Avant 

of notice)? ^ ^ 

2. Point No. 1.-* * ♦ * ♦ 

3. I find that all the parties concernecl 

had notice of the execution petitioneis 
prayer for permission to bid at tlie sale. 

4. 2nd and 3rd points.—* . * * , 

7. I am, hoAvever, of opinion that the 

properties were sold for an inadequete price 
and as defendants Nos. 7 and 8 Avho have 
to get under their decree a sum almost 
equal to that due to the present execution 
petitioners and Avho have no other means 
of realizing it the properties in question 
being all that the judgment-debtors OAvn, 
they, at any rate, ha,ve sustained substan¬ 
tial loss by the sale in question. 

I find points Nos. 2 and 3 accordingly. 

Mr. B. Sitaram Rao, for the Appellants. 
Messrs. C. V. Ananta Krishna and A, T. 
Coelho, for the Respondents. 

This appeal coming on for final hearing 
on the 5th of December 1924, after 
the return of the finding of the lo\ver 
Court upon the issue referred by this 
Court for trial and the case having stood 
over for consideration till this day, the 
Court delivered the folloAving 

JUDGMENT. 

Spencer, J.— The appellants liad a 
mortgagc^decree with costs for Ks, 5,57o 
in 0. Id. No. 22 of 1919 against the 1st 
respondent and seven others on the file 


and AA’as knocked doAvn on 20tli July 1921 
to the appellant.'^’ Pleader for Rs. 0,000. 
The Subordinate Judge afterAvards set 
aside the sale on the a))plicalion of res¬ 
pondents Nos. 2 and 3 for the reason that 
the respondents did not get notice of the 
appellants' a|)])lioation of 18th July 1921 
to be alloAA'cd to hid. It Avas pointed out 
to him that the respondents did get notices 
in March 1921 of the sale proclamation to 
Avhich Avas attached a iirayer that the 
execution creditors should he alloAved to 
bid at the auction. These notices AA’ere 
served on respondents Nos. 2 and 3 by 
affixture, and one of them (2ud respondent) 
Avas ijresent at tlie auction and only ab¬ 
stained from bidding because lie had been 
unable to rai.se enough money. The Sub¬ 
ordinate Judge upon our requisition has 
noAv returned findings (1) that all the 
parties concerned had notice of the execu¬ 
tion petitioners' application to bid, (2) tliat 
the properties Avere sold for an inadequate 
price, as tliey are Avorth not less tlian 
Rs. 12,000. iloth sides haA-e filed memo¬ 
randa of objections to the findings, but as 
there is no substance in any of the objec¬ 
tions, Ave must accept the findings. The 
facts of this case, are unlike those in 
Tfiathu Naick v. Kondu Reddi Q) Avhere 
fraud and breacli of the conditions, upon 
Avhich the decree-holder Avas allowed to 
hid for the properly, Avere found, the 
decree-holder having bid in a false name 
in order to hide the fact that the bid Avas 
beloAV the minimum amount for which the 
Court had permitted him to bid. 

Here the decree-holders applied for leave 
to bid in February Avhen they look out 
execution, and again in March Avhen notices 
Avere issued to Ml the parties for settling 
the terms of the sale proclamation, and 
lastly a third time in July at the time of 
sale. The decree-holders in 0. 8. No. 23 
of 1919 (respondents Nos. 2 and 3) certainly 

(1) 1 Ind. Cas. 221; 32 M. 212; 5 M, L. T. 348. 
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had riiMioe of tho appellants’ application 
under 0. XXI, r. 72. rai tho second of 
tliese ('(•ra.-'inhs. and they must hav«‘ been 
aware cl it on the third occasion as one 
of lliein was y rcscnt at the auction and 
they are ndated tc each ether. An allidavit 
such as is required hy r. 1.33 ni the Civil 
Kules of Practice wa? atfaclu-d to the last 
application for leave to hid. It does not 
appear that this formality was complied 
with on the earlier occasions. 

Mr. Ananatakrislma Ayyar for the res¬ 
pondents arirued tliat this amounted to an 
irreii'ularity. I am unable to treat it as 
Hiieh. The rules only require tliat tlie 
other parties should be iriven notice of the 
application. The adidavit is for the Court's 
information, and the decree-holder is not 
requireil hy llie rules to supply the other 
l)aitics witli a co])y of it. Thus it has not 
been made out tliat there was any irreiin- 
larity in puhlishiiiLT or condnetinff the 
sale. 

The fact that the price has been since 
found to he inadequate is not bv itself a 
ground for setting aside tlie sale—n'dc Lu/r- 
shvii y. lyishnahhat (2). The inadequacy 
of the price must be occasioned by some 
irregularity before the Courts will interfere 
with tlie sale—ride Macnaghten v. Mahabir 
Pershad Singh (3). The final bid of 
Rs. 0,000 was more tlian the appellants’ 
mortgage-decree amount and far above the 
njisetpmce. If the Court had thought fit 
It might have ordered the sale to start at a 
higher figure than Rs. 3,250. If lie was 
di.ssatisfied with the birl of Rs. C.OOO, the 
Subordinate Judge might have refused to 

Knock tlie property down for that amount 
and might Imve, under 0. XXI, r. 09, ad¬ 
journed the sale in tlie liope of higher 
bids being offered next dav. Having once 
concluded the sale the Subordinate Judge 
was not justified in refusing to confirm it 
for the mere reasons that the price appears 
to be inadequate and tliat other decree- 
holders having a mortgage over the same 
property, who did not take any steps at 
the time to secure that a proper price was 
realized, have now very little chance of 
getting their decree satisfied. The appeal 
is allowed wdth costs in this Court, and the 
sale is ordered to be confirmed. 

I do not find any irre^u- 
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llant.C application larity in the conduct of the sale in this 


(3) 9 C. 10 I.’ A^2.v'' wnfl^®7ur 


case. It is further not proved that 
the alleged inadequacy of price w’as 
due to any irregularity which is a 
condition precedent to setting aside a 
sale on this ground. Cf. P. C. in Macna- 
gh(et) v. Mahabir PerMiad Singh (3). Fur- 
tlier, the sale of property to a purchaser 
at a price wdiich subsequently appears too 
low is not a “material irregularity." I am 
not satisfied that in the present case the 
price realized was grossly inadequate as 
found by the Subordinate Court, but 
accepting that finding it is no ground for 
setting aside the sale unless as pointed out 
by the Privy Council the inadequacy w'as 
caused by an irregularity. Inadequacy 
alone is no ground for setting aside the 
sale either on the application of a decree- 
holder or judgment-debtor nor a ground 
for refusal to confirm by the Court [Lakshmi 
v. Krishnalthat (2).J 

Appeal allowed. 

z. K. 


LAHORE HIGH COURT. 

First Civil Appeal No. 212 of 1921. 

June 4, 1925. 

Present: Mr. Justice Harrison and Mr. 

Justice Jai Lai. 

Ji Pkopiiirtor of the Firm of JAI 
NARAIN-BIJ RAJ of DELHI —Plaintiffs 

—Appellant 

VCVS2i S 

pershad-wazir 

SINGH of DELHI —Defendants— 

^ Respondents. 

s-W7~Saleof goods- 
communicated to buyer before 
^cpudiation-Rc-snlt-UabilUy of buyer. 

of Mq ^5’ his conduct given an indication 

npo-lpr>i abide by a contract, his 

The Spr communications of 

mLulf - thereafter cannot 

contnri indication of his desire to keep the 

imnlied naoJ the other hand, an eipres.s or 

Ihe^ennim/'t to an appropriation of goods towards 
232 coi j j ^^ indication of such an intention, [p. 

and^fbr^^^*51”^^^°” Roods towards the contract 
nurohne^r appropriation to the 

been in, r both take place before there has 

either the contract by 

imnned U*\-^® assent by the purchaser can be 
bTokin^tN-JUi silence after he has actually 

cation tbp,*» f appropriation and communi- 

rSilfinn tefcTe there has been 

P 01 breach of the contract by the purchaser 




I 
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th6 property in the goods does not vest in the pui- 
chaser and the seller is not entitled to re-sell the 
goods and claim the delieiency on the re-sale from 
the purchaser, [ibid.] 

First appeal from a decree of the 
Senior Subordinate Judge, Delhi, dated the 
26th October 1920. 

Lala Moti Sagar, R. B., and La/a Jagnn 
Nath Bhandari, for the Appellant. 

Bakhshi Tek Chand and Mr. Shanuur 
Chand, for the Respondents. , 

JUDGMENT.— The plaintiff Bij Raj, 
proprietor of the Firm of Jai Narain-Bij Raj 
of Delhi, instituted this suit on tlie 3rd of 
July 1918 against the Firm of Gobind 
Pershad-Wazir Singh of Deliii claiming 
Rs. 6,161-9-9 damages and iiitere.st there'^n 
alleged to be suffered on re-.sale of goods, 
which the defendants had agreed to purchase 
but of which they failed to take delivery 
on the due dale. In the plaint appropria¬ 
tion of the goods by the plaintiff with the 
assent of the defendants is not alleged, but 
it was on this basis that plaintiff s case was 
developed in the lower Court and in this. 

The defendants pleaded infer a/ia that 
there had been no ascertainment of the 
goods for the contract in dispute and that 
they never gave their consent for any such 
ascertainment. After the issues had been 
framed the plaintiff asked for leave to 
amend his plaint to include, in the alter¬ 
native a claim for damages on the ordinary 

basis of the difference between the contract 

rate and the market rate at the date 
of the alleged breach. This prayer 
was refused by the learned Senior Subordi¬ 
nate Judge on the 25th of November 1918. 
On the 27th of July 1920, however, his 
successor was of opinion that the plaintiit 
should hav6 been cillowecl to amend his 
plaint as prayed for. He consequently gave 
the plaintiff an opportunity to claim (lamages 
irrespective of the sale. The plaintiff, how¬ 
ever, chose to take his stand on the re-sale 
and on the action as originally brought. 
The learned Senior Subordinate Judge has 
held that there was no appropriation with 
the assent express or implied of the pur¬ 
chasers and consequently that the re-sale of 
the goods was not binding on the defend¬ 
ants. He consequently dismissed the plaint¬ 
iff’s suit but left the parties to bear their 
own costs. The plaintiff has presented an 
appeal and the defendants have hied cross- 
objections so far as the order as to costs, is 
concerned. 

The contract in suit was entered into on 
the 30th of September 1917 and was for 
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sale of 40 bales of coloured calico to be 
delivered to the purcha.ser3 on the Ibth ot 
November 1917 on ]iayment of the purchase 

price, 'rhe puivliasers not having tendered 
tlie purchase price on the Kith of Novem¬ 
ber the plaintiff wrote to tluMU on that day 
in the following terms:— “Ple;vse ackiiow- 
Icil^e receii)t<>f pardid of the goods 

noted hereinafter and take delivery of 
those goods at once the due date of whici 
is the 10th of November 191/. He 
then recited numbers ol the bales and the 
price thereof. Tliisletter was received by 
llie defendants on the 17th of November 
1917 but no reply was sent by them. On the 
2'->iv\ November 1917 the plaintiff again 
wrote to the defendants pointing out that the 

performance of the contract was long over¬ 
due and that if the goods were not remov¬ 
ed within ten days they would be sold 
and that the defendants would be respon¬ 
sible for the consequences. 
sent to this notice also. On the *-9th Janu¬ 
ary 1918 a firm of auctioneers under m- 
stiuctions from the plaintiff advertised tlm 

bales for sale on account of and at the 
risk of the defendants. On the 5th of 
February 1918 ihev in their turn wrote to 

the plaintiff repudiating any 
the proposed sale and asserting 
goods did not belong to them and that 
they were not in any way responsible for 

the^same as no goods were 
the contract with their consent The sale 
look place on the 10th of February and 

we have to decide is 

whether at the date of the sale tlie pro¬ 
perty in the bales sold liad Passed to the 
purchasers, or in other words whether here 
had been a valid appropriation of these 
particular bales to the 

with the assent express or implied of the 

defendants. The learned Counsel foi the 
respondents contended that an appropria¬ 
tion and assent thereto must both taka 
ulace before the date fixed for the com- 
p etfon of the sale. The learned Counsel 
For the appellant on the other hand arped 

that both appropriation and assent theie- 
to may validly take place after sup date. 
In this case approi^nation took pJace on 
the 16th of November, the date fixed foi 
the deliverv of the goods and was com- 
mnnicated to the purchasers the next day 
The plaintiff's case is that failure by tbe 
T)urch''sers to send a reply to the letter 

?eceWed by them on tbe 17th of November 


m 


amovinted to an implied assent. In our 
opinion such appropriation and communi- 
cition thereof to the purchaser sliould 
both y)l.ice bclV-re then* has been 

re]'udi;i1 i'ui nr luvieh of the contract bv 
cither p'uiy. No a'^sv-nt by the ])urchas.ei' 
can he imiilif*il l>y liis mere .■'iicnce after 
he has aetiially lua'kon the contra'-t. Tlie 
position is self-contradictory. Once a parly 
has by bis conduct given an iiulication of 
his inteiition not to abitie by his contract, 
Ills neglect or refusal !o reply to the coin- 
inuiiicatious ol the oilier party to the con¬ 
tract, thereafter cannot ainouiit to an indi¬ 
cation of his desire to keep the conract 
alive. An express or imjdiefl assent to an 
apiiropriatinii is an indication of sueh an 
intention. Ooimsoi foi'tlie appellant lelied 
upon Piunaktroy.Gilorf) >[), I'lie facts of 
that case, however, are clearly distinguish¬ 
able from the one before us. In that case 
the jairties entered into a contraet of sale 
and purchase on the 12lh of February ii)18 
and delivery was to take jdaee in fourteen 
days. On the 2Gth of February the sellers 
wrote to the purchasers jioiutingout that the 
fourteen days were to expire on the follow- 
iiig da\. In reply to the luirchasers sent a 
cheipie on the 27th of February and asked 
for a delivery or.ler. The sellers <ap],ro- 
priated the goods on the 2St)i of February 
and communicated such appropriation to 
the ofhei- party on the same dav. No renlv 
was sent by t he pnrchaser.s to the sellers 
l ie learned Jmlges, remarked as follows: 
As he (t he purehaser) cliose merelv lo sav 
nothing l..i;a wimle month in re.spon.se lo 
an appropriation ma<le in consequence of 
hi3 own letter we think that comes to pre¬ 
cisely the same tlung as if Jie had written 
saying he would remove tliem and did not. 
Ihe learned Judge said that there was no 
evidence of an appropriation with the as¬ 
sent of the buyer. He could only say this 
if he was looking for an express assent. 
As the assent may be implied we think 
that there w’as not only evidence of it but 
that It IS,,the only inference possible upon 
the facts. Now if w'ould be observed that 
by sending the Cheque on the 27tli of 
February the purchaser clearly indicated 
his intention of taking delivery after the 
date agre^ed upon and, therefore, the appro¬ 
priation by the seller was made at a Ume 

3 .rs"' t 
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any means the case here. Here the defend¬ 
ants had actually broken the contract on 
the Kith of November 1917 as expressly 
staled in paras. 2 and 5 of the plaint. That 
being so an implied assent by the defend¬ 
ants cannot bo held to liave been proved 
by their not replying lO the plaintiff’s 
letter communicating the alleged appro¬ 
priation of the goods to the contract. In 
our opinion, therefore, the conclusion of the 
learned Senior Subordinate Judge is correct 
that the property in the goods sold had 
not passed to defendants and, therefore, the 
plaintiff was not entitled to claim damages 
on the basis of short proceeds. 

The next question is wdiether in this case 
the plaintiff' should be given his remedy 
of damages on the ordinary basis of differ¬ 
ence between the contract rate and market 
rate at the date of the breach. In our 
opinion on tlie suit as framed the plaintiff 
is not entitled to this relief and especial¬ 
ly so as an opportunity was given to him 
to amend his plaint and w^as declined by 
him. 

In view of our conclusion on the ques¬ 
tion of appropriation and assent it is not 
necessary to decide the other points in¬ 
volved in the case. 

We consider that the order of the learn¬ 
ed Senior Subordinate Judge as to costs w'as 
fair. The result is that both the appeal 
and the cross-objections ai'C divsmissed with 
costs. 

Appeal dismissed. 



OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Execution of Decree Appeal No. 60 

OF 1924. 

^ April 22, 1925. 

Prcsent:~},h\ Dalai, J. C., and 

Hasan, A. J. C\ 

PIRTHINATH —Judgment-Debtor— 

Appellant 

7'ersus 

RAM SARAN and another—Dfceee- 
Holders—Respondents. 

Lmuahon Act (IX of IV08), Sch. 1, Art. 182 (5} 
iaecutjOTi 0 / decree-Oral applicaticn for arrest ' 
J Qmenpdeitor, 'ichether step-in-aid of extcuiioi^ 
J-.imitat\C7i, extension of. 

A dccrec-hrlder aj plied 1>5- a written applifat!' 
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for execution of his decree by arrest of the judginent- 
debtor. A notice was issued to the judjjment-debtor 
under r. 22 and also under r. 37 of O. XXI of the C\ 

P. 0. The judgment-debtor ai>peared and put i!i 
an, objection which was dismissed. The Court, liow- 
ever, overlooked the fact that it had also to decide 
the question of the arrest of the judgment-debtor. 
The decree-holder thereupon made an oral application 
to the Court for tlie arrest of the judgment-debtor and 
the Court thereupon directed the issue of a warrant of 
arrest: 

Held, that the oral application made by the decree- 
holder was an application to take a step-in-ai<l of 
execution within the meaning of Art. 182Miof Sch. I 
to the Limitation Act and operated to extend limita¬ 
tion. 

Raj Dalip Singh v. Tkakur Durga Bakhah, Select 
Case No. 185, Juggi Lai v. Ganga Vmsad, 10 1ml. Cas. 
182; 14 0. C. 121, Manna Lai v. Sardar Singh, 13 Inti. 
Cas. 342; 20 O. C. 332 and Malukchaud Ralanchand v. 
Btckar Nath, 25 H. 635); 3 Bom. L. 11. 275, referred 
to. 

Appeal against an order of the First Ad¬ 
ditional Subordinate Judge, Gonda, dated 
the 26th May 1924, confirming that of 
the Munsif, Qonda, dated the 12th Sep¬ 
tember 1923, Lucknow, dated the 21st April 
1925. 

Mr. S. N. Roy, for the Appellant. 

Mr. G. N. Misra, for the Respondents. 

JUDGMENT, —This appeal has been 
referred to a Bench of two Judges by one 
of the learned Judges of this Court. The 
question for decision is whether the pro¬ 
ceedings of 27th July 1920 in execution of 
a decree save limitation. On 21st June 
1920 the decree-holder applied by a written 
application for execution by arrest of the 
judgment-debtor. A notice was issued 
under 0. XXI, r. 22 because the application 
was made more than a year after the date 
of the decree and also under r. 37 to enable 
the judgment-debtor to show cause why he 
should not be committed to the civil prison. 
This order was passed on the 23rd of June 
and the notices were returnable on the 27lh 
of July. The order on the order-sheet 
under date 27th July 1920 is as follows:— 

“Parties are present in person. The 
judgment-debtor put in an objection under 
s. 47 of the C. P. C. and this objection was 
dUmissed. The decree-holder desires the 
issue of a warrant of arrest, therefore, it is 
ordered that on receipt of process-fee and 
costs of arrest a warrant of arrest may be 
issued to the judgment-debtor returnable 
on 19th August 1920." 

It is clear from this order that there was 
an oral application made for the arrest of 
the judgment-debtor by the decree-holder 
on 27th July 1920. The Executing Court 
appears to have forgotten that on 27th July 
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the notice relating to arrest was to be 
determined. Its attention was only con- 
lined to tlie objection made by the judg¬ 
ment-debtor which had nothing to do with 
the question of his arrest. Presumably the 
judgment-debtor eleared out of (^oiirt and 
the decree-holder had to make an applica¬ 
tion to get the judgment-debtor arrested. 
If no such application had been made on 
27th July the Court would have forgotten 
all about the matter and no ordeis would 
have been passed with respect to the judg¬ 
ment-debtor's arrest. On behalf of the 
appellant they have ([uoted before us the 
following rulings:— 

Raj Dalip Sinyh v. Thakur Durga Bakhsh 
(\),Jvggi Lai v. Ganga Prasad (2), Manna 
Lai V. Sardar Singh (3), Malukchaud 
Ratani-hand y. Bechar Kath (1). 

We have examined those cases and in 
every one of lliem the Court came to the 
conclusion that there was no application 
oral or written to the proper Court to take 
some step-in-aid of execution of tlie decree. 
In the case reported as Juggi Lai v. Ganga 
Prasad (2) the learned Judge took special 
care to note that no fresh application was 
made on 29th April when the decree-holder’s 
agent merely appeared to support the appli¬ 
cation for arrest and in the language of the 
Court pressed it. For this reason the learn¬ 
ed Judge was unable to hold that there was 
an application to the Court on 29th April to 
take a step-in-aid of execution. In the case 
reported as Manna Lai v. Sardar Singh (3), 
the learned Judge said at page 333*, last 
para:— 

“I may say at once that from the record 
it does not appear that anything more was 
doneon the 30th January 1914 than deposit- 
ingin Courtof the process-feesbythedecree- 
hohler. The record itself does not set out 
that any application, oral or othenvise, 
was made to the Court asking the Court to 
take any step-in-aid of execution". 

The learned Judge does go beyond the 
facts of the case and holds that where there 
is an application or request made to the 
Court, by way of jogging the Court’s 
memory or repeating a prayer which had 
already been made, it should not be con¬ 
sidered to be an application to the Court to 
take stej)s-in-aid of execution. We are 
not prepared to go to that length. Under 

(1) Select Case No. 185 

(2) 10 Ind. Cas. 182; 14 0. C. 124. 

(3) 4:5 Ind. Cas, 342; 20 0. C. 332. 

>4) 25 B. 639; 3 Bom. L. U. 275. _ 

*Page of 20 O. C.— [Ed.] 
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the law we have onhv to inquire whether 
there was an oral or written application or 
not to the pruper Court to take wmie step- 
in-aid of execution. If in the present case 
the decree-holder had merely been present 
to press his former application and the 
Court had passed an order of arrest as a 
determination of tlie former application, we 
would have held that there was no appli¬ 
cation to take a step-in-aid of execution and 
that limitation was not saved on 27th July 
1920. In the present case, as we have 
pointed out, there was an oral application 
and such an application was necessary 
because the Court had forgotten tliat it 
had to decide the (piestiou wlietlier the 
judgment-debtor should be arr<*5ted or not. 
There was the necessity for an oral api)lica- 
tion on behalf of the decree holder to put 
the Court in action and such an application 
was made on 27th July 1920. 

In the Full Bench case of the Bombay 
High Court also the learned Chief Justice 
who delivered the judgment of the Full 
Bench pointed out that admittedly there 
was no written applicatinn in connection 
with the i)ayment of diet money and that 
there was no trace of any oral a|)plication 
which was pleaded at the Bar. The learned 
Judge conceded that the application lead¬ 
ing upto the order for execution comes with¬ 
in the 179th Article. His objection was that 
the payment of diet money had not a similar 
operation for the purpose of limitation that 
to hold otherwise would i)e to place a pre¬ 
mium on dilatoriness, 

We hold that the oral apjdication of the 
decree-holder on 27th July 1020 was one 
which saved liinitalion and dismis.s this 
appeal with costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 411 of 1924. 

March 27,1925. 

Present Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

Sheikh AMIR HAIDER and another— 
Plaintiffs—Appellants 

versus 

ALl AHMAD and another—Defendants 

—Respondents. 

Pre-emption-Suit byminor-Consent of next friend 
to $ate before institution of suit, effect of. 


ALI AHMAD. [88 I. 0. 1925] 

The conaent piven to a sale by the paternal uncle of' 
a iluiiaminadan minor who is entitled to pre-empt the 
sale, d'los nut deprive tlio minor of his right to en- 
fnive prc*-c-nii>tion. It is immaterial that the suit to 
enforce the rigtif on behalf of the minor is brought 
by the uncle v.lio had consented to the sale. [p. 234, 
col. 2; p. 235, ool. 1.1 

Second appeal from a decree of the Dis¬ 
trict Judge, Furrukhabad, dated the 13th 
December 1923. 

Dr. K. Katjxi, for the Appellants. 

Mr. F. L. Banerji,toi' the Respondents. 

JUDGMENT.-This is a somewhat 
peculiar case. The suit was a suit for pre¬ 
emption and was brought by two persons, 
Sheikh Amir Haider and Ahmad Raza. 
Sheikh Amir Haider was the uncle of 
Ahmad Raza, who, in the plaint was describ¬ 
ed as being a minor 7 years old. 

The person who sold the property was a 
lady named Musammat Nawis-un-nissa, who 
was the step-sister of Sheikh Amir Haidar, 
the first plaint iff. 

The purchasers were the defendants 
Nos. 1 and 2. 

The Court of first instance decreed pre¬ 
emption on ])ayment of a sum of Rs. 650. 

The lower Court has dismissed the suit 
entirely. 

Tlie reason why the lower Court has dis¬ 
missed the suit is this. In the Trial Court 
it was asserted by the purchasers that the 
negotiations for sale had taken place through 
the first plaintiif, Sheikh Amir Haidar, who 
had consented to the sale both on his own 
behalf and on behalf of his minor nephew, 
Ahmad Raza. 

The Subordinate Judge who tried the suit 
did not believe this evidence and held that 
consent was not proved and consequently he 
gave a decree for pre-emption. The lower 
Appellate Court, however, does find that 
the first plaintiff Sheikh Amir Haidar did 
consent to the sale and consequently he had 
no right to maintain the suit for pre-emp¬ 
tion. 

We are bound by the finding of fact of 
the lower Appellate Court, but the question 
still remains whether, if it is taken that 
Amir Haider consented to the sale, the right 
of the minor to pre-empt has been lost. 
The argument before us is that Sheikh 
Amir Haidar had no power to bind the in¬ 
fant by his consent. It has been pointed 
out that Amir Haider was tlie paternal uncle 
of the minor and as such was not a guardian 
under the Muhammadan Law, nor is he a 
testamentary guardian, nor has he been 
^pointed a guardian by the Court. 
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fact, so far as the Muhammadan Law is con¬ 
cerned, he has no status of a guardian as 
regards the minor Amir Haidar, and so the 
argument is that the only finding being 
that Amir Haidar consented for himself and 
purported to consent on behalf of the minor, 
the minor cannot be bound and was entitled 
to a decree for pre-emption. On the other 
hand it is argued that inasmuch as Amir 
Haider was allowed to bring this suit for 
himself and as the next friend of the minor, 
the minor should be held bound by the act of 
Amir Haider. That reasoning does not ai>peal 
to us. It seems to us that if Ahmad Kaza 
is entitled to a right of pre-emption, as is 
admittedly the case, then it must be sliown 
that something in law was done which 
would be a bar to Ahmad Raza seeking 
pre-emption in this case. The bar which 
is held up against him is the consent given 
by his uncle, and if that consent is not valid 
in law, then we think it cannot be pleaded 
as a bar to Ahmad Raza*s right to have 
pre-emption. 

We hold, therefore, that nothing is shown 
to stop the claim for pre emption being 
enforced on behalf of the second plaintiff, 
the minor Ahmad Raza, and we think that 
he was entitled to a decree accordingly. 
We, therefore, allow this appeal, set aside 
the decree of the Court below and give the 
minor Ahmad Raza a decree for pre-emp¬ 
tion on payment of Rs. 650. We allow a 
period of two months for payment of this 
sum. If the money is deposited into Court 
within this period then the plaintiff will 
be entitled to his costs here and hitherto 
including in this Court fees on the higher 
scale. If the plaintiff fails to deposit the 
money within the time so limited then his 
suit will stand dismissed with costs in all 
Courts including in this Court fees on the 
higher scale. 

z. K, Appeal allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 57-B of 1922. 

November 14, 1924. 

Present: —Mr. Kinkhede, A. J. C. 
DATTU— Dbfen’dant—Appellant 

versus 

BHAUSINGH and another—Plaintiffs 

—Respondents. 

Civil Procedure Code {Act V of 1908), 0. 1. r. W, 
0. XLJ—Appeal in name of minor after attaining 


235 

mojoniy — Mi.'ttake bonn fide— Procedure—Amendment 
- Guardian u(\ \itom, appointment of , effect of. 

If a suit or appi !il is pivsiMited by a next friend pii 
the name of a niiimr under n htnui fide mistake that 
he is still a minor when the suit oj' ajipeal is filed, 
the suit tir appeal is not liable to In* dismissed but 
thepdaint or appeal should be allowed to be amended 
in order to show the plaintilT or njipellrint as major 
by striking out the name of the next friend, [p, 237, 
col. 2.] 

The appointment of a guardian <td litem onee made 
enures for the whole Us in all its ramiliealions and 
continues to subsist, whether in tlie Court of first 
instance or in the Court of Apj)eHl, unless the guardian 
takes the nec<‘ssary steps to have himself discharged 
from the position which has been juit nj)on him by 
the Court, fp. 23>', col. 2.] 

'J'he law giv.'S a large latitude to a litigant who 
has recently nttaine<l majority in the matter of 
admitting within time an aitpeal in wliich lie wa.s 
<lescribed as a minor even afloj* he bad attained 
majority. An inadvertent commi.ssion to sign a 
powcr-of-altorney given to an agent is an irregnlarity 
which is onred l>v suliseiiuenl signing, [p. 23if, col. 2; 
p. 239. ccl. 1.1 

Appeal against a decision of the Ad¬ 
ditional District Judge, A kola, in Civil 
Ai)peal No. 146 of 1921, dated the 26th 
November 1921, 

Mr. A. r. Khare, for the Appellant. 

Mr. G. G. Ilatvalne, for the Respondents. 

ORDER.— The suit out of which this 
second appeal arises was filed by the 
plaintiffs in the Court of llie Munsif No. 2, 
Akola, on 14th July 1919, against the pre¬ 
sent appellant as defendant No. 3 and some 
other defendants. The plaint describe 
defendant No. 3 as a minor aged 14 and 
living under the guardianship of his grand¬ 
mother il/j/sammaf Gangu, widow of Khandu 
Kunbi. She was duly appointed a guar¬ 
dian ad litem, by an order dated 20th 
September 1919. 

The plaintiffs’ suit was dismissed by the 
First Court on 30th September 1920. They, 
therefore, on 16th November 1920, filed an 
appeal against the dismissal. The memo¬ 
randum of appeal also described the de- 
'fendant No. 3 as a minor represented by 
his guardian Gangu. After several adjourn¬ 
ments the appeal was heard by Mr. Pathak, 
Additional District Judge, Akola, on 5th 
October 1921. The judgment, however, 
was not delivered until 26th November 
1921. The appeal was allowed and the 
claim decreed against defendant No. 3. 
The decree of the Appellate Court continues 
to describe defendant No. 3 as a minor 
represented by his guardian ad litem Mvs- 
sammat Gangu. As a matter of fact it is 
now admitted before me that Musammat 
Gangu was then dead, her death having 
taken place on 5th November 1921, Strictly 
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speaking under 0. XXKTT. r. 11 (2), C. P. 

where the gnartlian for the suit di(‘s 
daring the pendency of the suit it is i>res- 
cribed that the Court .^hall appoint a new 
guardian in his place. Apparently the fact 
of the death of the guardian ud litem aitev 
the hearing of the appeal and l)efore the 
judgment was actually delivered, was not 
brought to the notice of the Cmirt of Aitpeal 
by the appellants before it. 1 need not de¬ 
cide at this stage the question as to whether 
this omission to appoint a new guardian was 
a mere irregularity or made tlie decree a 
nullity as against the present a])pellant, 
because that is a rpiestion which deals with 
the merits of the case. 

^On 7th January 1922 one Ramchandra, a 
separated cousiu of the ai)pellant’s father, 
purporting to act as his guardian under 
the impression that he was still a minor 
gave power-of-attoriiey to Messrs. Khare 
and Rajwade with instructions to file the 
appeal against the decree of the lower 
Appellate Court dated IGth November 
1921. In the power-of-attorney as also in 
the memorandum of appeal the appellant's 
name is described as Daltu son of Bhakiji 
Kunbi a minor by guardian Ramchandra 
Krishnaji Patel. Jt appears, nobody cared 
to take notice of the description of Dattu 
as given in the decree, where tlie name 
of (langu was put down as guanlian. A 
word of explanation was wanted in the 
memorandum of appeal as to why a 
person other than the guardian named in 
the decree was filing the appeal on behalf 
of the appellant Dattu. It is also noticeble 
that the fact of the appellant liaving at¬ 
tained majority on 12th December 1921 had 
not attracted the attention of anybody 
concerned witli the filing of the appeal. In 
fact the appeal appears to have been filed 
under the impression that nothing happen¬ 
ed after the hearing of the appeal, in the 
Additional District Judge's Court, was 
concluded, and the case, was adjourned 
for judgment, which called for any change 
in the description of the appellant. Tlie 
right of appeal which vested in him was 
exercised for him and in his name by 
Ramchandra describing himself as his 
guardian, whereas he having attained 
majority was sui juris and- stood in need 
of no guardian to act for him. 

The very^ first hearing of the appeal in 
this Court wa.s fixed for 19th March 1923 
by an order dated 26th January 1922. The 
case was, however, adjourned on that day 
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to 2lth March 1921, and again adjourned 
to 2Jtli July 1921, when it came before me 
for liearing. The appeal was adjourned 
twice on my file from 29th July 1924 to 
l^th August 1921 and then to 28th August 
1921. On 28tli August 1921 an application 
was made stating that certain documents 
were relevant to the decision of the case 
and should be allowed to be filed. It 
was incidentally mentioned in that petition 
that the appellant lias recently attained 
majority, and that ihe case under appeal 
was being defended for him by his guard¬ 
ian Ramchandra Krishnaji, it was suggest¬ 
ed that tlie documents were not filed 
through oversight (presumably of the said 
guardian). The real state of fact was not 
even discovered as I will show presently. 
Thinking that Ramchandra was appointed 
a guardian Ijy an order of the Court I 
passed an order that since Dattu had 
attained majority he should first apply for 
the discharge of the guardian Ramchandra 
before he could be allowed to figure as 
major in this appeal. The case, was, there¬ 
fore, adjourned to IStli September 1924 to 
await the application. An affidavit was 
made by Dattu on 17th September 1924 to 
the elfect that hi.s birth took place in 
1902 and that he has since attained ma¬ 
jority. On 18th September 1924 an appli¬ 
cation was made purporting to be one 
under 0. XXXII, r. 12 (2), ('. R. C., stating 
that the appellant elects to proceed with 
the suit (appeal), and it prayed that tlie 
appellaiitmaybe given leave to proceedwilh 
the appeal in his own name, after discharging 
the guardian ad litem. As Ramchandra did 
not attend on 18th September 1924 the 
case was taken up on 23rd October 1924, 
and it was in the course of Ramchandra’s 
statement that the real facts came to light 
and it was found that several inaccurate 
statements had been made in connection 
with these proceedings. The exact date of 
birth of the appellant wOvS not given in the 
former affidavit but only the year 1902 was 
mentioned. Information bad by that time 
been procured as regards the correct date 
of birth of the appellant w'hich was l2tb 
December 1903. 

Ramchandra also formally applied to be 
discharged from his position of a so-called 
guardian, and the appellant also applied 
for permission to amend his declaration 
to the year of his birth and expressed 

willingness “to alopt the whole of tbs 
iitigition as had been conducted upto date 
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on his behalf in the lou*er Courts and 

here.and to proceed with this 

appeal from this stage onwards and under¬ 
took to be bound by the resvdt of this 
appeal.” Dattu's personal attendance was 
ordered for 3rd November 1924 for a state¬ 
ment and for a revised affidavit by himself. 
He has appeared in person and his state¬ 
ment and revised affidavit have been 
respectively taken down, and filed. The 
respondents oppose the application of the 
appellant for leave to go on with tlie appeal 
in his own name, although they have not 
objected to the discharge of Ramchandra, 
and want that the appeal should be dis¬ 
missed without any amendment of the name 
of the appellant, and in any case their costs 
should be saddled on Ramchandra. They 
admit the correctness of the date of death 
of Musammat Gangu. They, however, con¬ 
tend that the appellant himself was aware 
as far back as 1922 that the date of his 
birth was 12th December 1903, and that 
he alone was, therefore, competent to lodge 
the second appeal on 23rd January 1922, 
and that in any case Ramchandra’s act of 
filing the appeal was an unauthorised act, 
and that as the appellant neglected for so 
long a time to apply for prosecuting the 
appeal in his own name, there was no valid 
ground for excusing this long delay. 

The appellant explained that though he 
was aware of his own majority in July 
1922 he did not know that he had to 
formally apply for the discharge of the 
guardian or next friend, and that his 
omission may be treated as bona fide and 
may be excused and the leave applied for 
granted. The parties were given oppor¬ 
tunity to argue this point specifically and I 
have heard the arguments on both sides. 

As already observed above, 1 am not at 
present concerned with the validity or 
otherwise of the decree as passed. All I 
am concerned with is whether the appellant 
Dattu should be granted leave to continue 
the appeal in his own name, as though he 
himself and not Ramchandra had instituted 
it. That Ramchandra's action of filing 
the appeal was bona fide and in the interest 
of Dattu is sufficiently clear as Dattu 
affirms it and says he adopts the litigation 
in all its entirety and wants permission 
to prosecute the appeal. He has agreed to 
abide by the consequences of the appeal. 
I am prepared to presume that Ramchandra 
6ona fide believed, that Dattu was minor 
oa 7th January 1922 when he gave instruc- 
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tions to Pleaders to file tliis appeal If he 
had then the least idea that the appellant 
Dattu had attained majority on 12th De¬ 
cember 1921, there was nothing to prevent 
him to get Dattu to sign the power-of- 
attorney. No one even seriouslj’ thought 
of the'exact date of the appellant’s birth 
until the personal appearance -of Ram¬ 
chandra was ordered by this Court. Even 
the appellant Dattu had a vague idea that 
he was born in 1902. The plaintitTs-res- 
pondents liad described him in the plaint 
dated llth July 1919, as being U only. 
According to that description he would not 
have completed his 18 years until July 
1923, 18 monliis after the filing of the 
appeal, if it be assumed that he had com¬ 
pleted his 11 years on or before ilthJuly 
1919. Tlie fact that the defendant Dattu 
had attained majority just a few days say 
1 month 11 days before the second appeal 
was filed, was not expected to be within 
the personal knowledge of anybody. His 
mother who could have given some idea 
about it at least approximately, had died 
on 5th November 1921. L-nder these cir¬ 
cumstances 1 do not think 1 could regartl 
the action of Ramchandra as that of a 
mere volunteer. He was the person to 
whom the defendant Dattu looked in those 
days for munagement of his affairs and 
estate and also litigation. He was thus 
the de facto manager of the estate though 
strictlv speaking he was not the de jure 
guardian of Dattu inasmuch as the latter 
had become technically major on 12th 
December 1921. Under these circumstanes 
I think the principle underlying the case of 
Taqui Jan v. Obaidulta [i) !xnd Shanmuya 
Chetty V. Narayana Aiyar (2) ought to be 
applied in this case. In the latter case tlie 
plaintiff-appellant was described as a minor 
in the plaint though he had in fact attained 
majority four days or so before the 
suit was instituted. His guardian mother 
apparently made a bona fide mistake that 
he was still a minor when she filed the 
suit on his behalf as his next friend. The 
District Judge was asked for leave to 
amend the plaint by striking off the des¬ 
cription of the plaintiff as a minor suing 
through his next friend, et-c. The District 
Jud^e following Sheorania v. Bharat Singh 
(3) dismissed the suit. The Madras High 

fl) 21 C. SGfi; 10 t^ec. (s', s.) 1203. 

(2) 41 Ind. Cas. 510; 40 M. 743. 

[ 3 J 2 OA. 90; A. 203; 9 lud. Dec,(N’.e.) 

417. 
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Court on appeal by the plaiiitilY, following 
the precedent of the Calcutta High Court 
in Taqui Jan v. (Jbaidulla (1) held that 
the proper procedure to adopt in a case of 
this nature was to return the plaint so 
that it might be presented after making 
the necessary amendments. 

They also observed with advertence to 
r. 10 of 0. I, C. P. C., that if under its 
authority the right person could be sub¬ 
stituted where a suit is instituted in the 
name of a wrong person, much more could 
the plaint be allowed to he amend<^d where 
the suit is instituted by the right person, 
but through another person purporting to 
act as his next friend. 

The same analogy ought to be appli¬ 
cable to the memorandum of ai)peal liled 
in this case. The api)ellant named in the 
appeal is Dattu and not Ramchandra. 
Even if Ramchandra’s name had been 
inserted as the appellant the description 
would have been allowed to be struck out 
and the name of the right iierson, i.e., 
Dattu, allowed to be substituted in his 
place on the strength of 0. I, r. 10 read 
with 0. XLI, relating to appeals. It 
is needless to point out that under the 
C. P. C. a suit may be instituted against a 
minor by the plaintiff for such appoint¬ 
ment. The institution of the suit is com¬ 
plete, and saves limitation. The passing of 
an order of appointment of the minors 
guardian at a subsequent date does not 
affect the date of the institution of the 
suit against him. Its further progress only 
is impeded so to say because it depends 
upontheappointment of a suitable guardian. 
Cf. Kham Karan v. Har Dayal (4) and 
Bhagwan Dayal v. Param Sukh Dan (5). 
This is why the circular instruction issued 
by this Court under 0. XXXII, 0. P. C., 
cast upon the plaintiff the primary duty of 
taking steps for the appointment of a 
guardian ad litem for a minor defendant, 
and where an officer of the Court is appoint¬ 
ed a guardian for the suit, they contem¬ 
plate that the Court can suspend the 
plaintiff’s right to proceed with tiie suit 
until the funds necessary for the minor’s 
defence are furnished to such guardian 
ad litem. 

The omission of the name of the guardian 
ad litem from the description of a minor 


(4)4 A. 37; A.W.N.(1881) 129; G Ind. Jur. 28'^-• 
lud. Dec. (n. s.) 667. 
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respondent in an appeal was treated in 
RupChand v. Dasodha fO) as being of no 
consequence, inasmuch as the appeal was 
held to be within time even though the 
guardian was made a party after the 
limitation had expired. It was pointed 
out that the guardian ad litem is not a 
party to a suit or appeal. He is merely 
named in the record as the person appoint¬ 
ed by the Court to look after the interest 
of the minor party. The same principle 
was recognized in Peary Mohan Mukerjec 
Y. Xarendra Xath Mukerjee (7). In this 
case the guardian ad litem appointed by 
the Court was dead on 5th November 1921, 
and the appointment had thus come to an 
end. Had the minor not attained majority 
soon aftar i.e., on 12th December 1921, it 
would have l)ecome necessary to appoint a 
new guardian as prescribed by 0. XXXIl, 
r. 12 (2), C. P. C. Had the guardian not been 
dead and the minor had not attained 
majority and still Ramchandra had instituted 
the appeal purporting to act on behalfof 
Dattu the matter would have been different 
because the appointment once made 
must enure for the whole Us in all its 
ramifications and so long as it subsists 
whether in the Court of first instance or 
in the Court of Appeal unless guardian 
takes the necessary steps to have himself 
discharged from that position which has 
been put upon him by the Court—see 
Jn'ala Dei v. Pirbku (8) and Kisni v. 
Ghulaji (9). The appointment here ipso 
came to an end either because of the 
death of the guardian on 5th November 
1921, or because of the minor Dattu having, 
unknown to Ramchandra, attained majority 
on 12lh December 1921. Ramchandra was 
the only person who could act on his 
behalf on the supposition that he was 
then a minor. No question of limitation, 
therefore, at all arises in connection with 
the institution of this appeal nor of any 
extension of the time under s. 5 of the 
Indian Limitation Act. If it at all arises, 
1 think that there is sufficient cause for 
admitting it, i. e., appeal even now as 
within time in view of the large latitude 
which the law gives to a minor litigant, 
who, has attained majority, in matters such 

T 290; 3 M. L. T. 58; 4 A. 

Jbj. u. 3*i3» 

J) 32 G. 582;9C. W. N.421 
39 ^^ (1801) 192; 7 Ind. Dec. (s. s-) 

(0) 1 N. L. R. 128. 
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as these. Compare Cursandas Natha v. 
Ladkavahoo (10) and Bhagwan Ihyal v. 

Param Sukh Das (5). 

I, therefore, hold that the appellant Dattii 
should be given leave to prosecute the 
appeal filed in his name by Ramehandra, 
by himself. 1 accordingly direct that the 
description “minor through guardian Ram- 
Chandra Krishnaji” be struck out as super¬ 
fluous. He has already given fresh power- 
of-attorney to his Pleaders as a major appel¬ 
lant. The appellant Dattu’s omission to 
sign the power-of-attorney given to the 
Pleaders on 7th January 1922 is similar in 
character to that of an agent who inadvert¬ 
ently failed to sign a power-of-attorney, 
given by him to a Pleader in the case out of 
which the Civil Revision No. 130 of 1924, 
{Ramkrishna Muiilal) decided by Kotva), 
A. J. C., on 16th August 1924 arose, and it 
was there remarked that the omission was 
an irregularity which was cured bj* the 
subsequent signing. Here also it is cured 
by Dattu giving a fresh power-of-attorney 
as major appellant to his Pleaders. 

No doubt there was delay in moving this 
Court to pass this order, but as it will be 
seen from the order-sheets that several 
adjournments had taken place and that 
nobody’s attention was attracted to this 
question until recently in July 1924, The 
delay is thus excusable and I condone it. 

The appellant must himself bear costs of 
those proceedings. I award Rs. 20 as re¬ 
spondents’ Pleader’s fee plus Rs. 20 as costs 
of respondents’ expenses of journey for 
attending additional hearings which these 
proceedings entailed, irrespective of the 
result of the appeal on its merits. 

Q. R. D. Order accordingly. 

Z Ki 

(10) 20 B. 101; 10 Ind. Dec. (k. s.) C28. 


ALLAHABAD HIGH COURT. 

Civil Miscellaneous No. 123 of 1925. 

March 16, 1925. 

Present: —Mr. Justice Walsh and 
Mr. Justice Sulaiman. 

In the matter of BEGG SUTHERLAND 
AND Co. Ld. of CAWNPORE. 

Income Tax Act (XI' of 2 (U), 

Registration of firm — Super-tax, liability to pay 
Registered firm converted into Company — Company, 
whether liable to pay super-tax in respect of period 
before conversion. 


rn.loi- s. 2. sub-s. ll 1) of the Income Tax Acl a firm 
may take advantage of the provisit)!! llierein ctaitaiued 
for'registering itself, and where it does si». l»y oi)era- 
tion of s. .S.') <iftlie Act. the lirm, being from that 
moment a registered linn, is not liable for su])er-tax. 
In other words, where a rcgistejvd linn exists, it is not 
lial)le for super-tax on the wliole of its prolits made as 
such linn l)nl the individual partners are liable for 
super-tax if they wovild l)e liable for such super-tax as 
individuals. On tli<‘other hand if llie tirin is an un¬ 
registered lirm then it is direelly chargeable with 
super-tax if it makes l.r<'tit^ at a rate suHicient to 
creatO'n liability for snpi’i'tax ami in tliat event the 
partners are not chargeable for super-tax if their lirm 
has alrcadv paid il-ip- 23!), (“ol. 2; ji. 21U, col. l.| 

There is nothing in the income Tax Acl which 
w*tuld Justifv tho inei.ine Tax Autlmrities in imposing 
on a limited’lialulity I’ompany, wliich is the successor 
of a registered tirm, during the lir.st year of assess¬ 
ment after the conversion of the tirm into the Company, 
a liability in respect of its j.re<h‘ccssor lirm which its 
predecessor wuulil ned iiave been lial)le to pay if it 
had continued in existence witluait any conversion, [p. 
211. col. l.j 

Reference under .s. 66 (1) of tlie Indian 

Income Tax Act, 1922. 
j\Ir. J. M. Bancrji, for the Company. 

Air r. M. Banerii. for the Crown. 


JUDGMENT. —This is a reference, or 
a case stated, under s. 66 of the Indian In¬ 
come 'J'ax Act of 1922 by the Commissioner 
of Income Tax for the opinion of the tligh 
Court. The facts are very clearly stated in 
the case and are as follows:— 

The business of the well-known Firm of 
Begg Sutherland and Co. Cawnpore, was 
carried on by a firm which consisted of 
certain individual partners under the title 
of Messrs. Begg Sutherland and Co. up to 
the 30th of April 1922. On that date that 
tirm, as a commercial or legal person, 
ceased to exist, and was succeeded by a 
private limited Company which was known 
by the same name with the addition of the 
word “limited”. The agreement is not ex¬ 
hibited, tut the point taken at one time 
on behalf of the Company by one of its re¬ 
presentatives before the Commissioner, that 
the Company was not the successor of the 
firm within the meaning of s. 26 of the 
Income Tax Act has not been argued by 
Mr. J. M. Banerji on behalf of the Company, 
and, therefore, it must betaken to be ad¬ 
mitted that it is no doubt because it could 
not be reasonably contested. In a Com¬ 
pany of this prosperity making profits at a 
rate which involved them in liability for 
super-tax, some slight complications^ neces¬ 
sarily arose by reason of the conversion, for 
this reason. Under s. 2, sub-s. (14) a firm 
may take advantage of a provision therein 
contained for registering itself, and wherq 
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it does so. by operation ol s. 55, the firm, 
being from that moment a registered firm, is 
not liable for super-tax. Jii other words 
Avhere a registered firm exists, it is not 
liable for super-tax on the whole of its pro¬ 
fits made as such firm, but the individual 
partners are liable for super-tax. if they 
would be lialtle for such super-tax as indivi¬ 
duals. On the other hand if the firm is an 
unregistered firm, then it is directly cliarge- 
able with super tax if it makes profits at a 
rate sufficient to create liability for super¬ 
tax, and in tliat event the partners are not 
chargeable for super-tax if their firm has 
already paid it. Tlie date of the conver¬ 
sion of the firm into a Company, and the 
date of their annual accounting did not 
correspond with the dates adopted as (he 
termini of the financial year by the Income 
Tax Authorities. Tliere was,'tlierefore, a 
broken period to be dealt with and a broken 
continuity to be dealt after the date of the 
conversion, and for reasons best known to 
themselves, by mutual consent, the Income 
Tax Authorities and the new Company dealt 
with the profits in respect of wluch income- 
tax was payable from 11)21 to 1922 and from 
1922 to 1925 in one year of assessment 
namely, 1023-11)2-1. There was no attempt 
to shirk any liability, or to dispute the 
facts as they were. In the result the pro¬ 
fits which the firm had in fact made during 
the last year of its existence were assessed 
at the maximum rale for income-tax. In 
addition the individual partners were, in 
accordance with the law, which we h.ave 
just descriljed, assessed to super-tax on their 
shares of the prolits, the firm as a registered 
one, being exempt from super-tax. In ad¬ 
dition, for the first eleven months of the 
existence of the Company which brought the 
assessment up to the 31st of March 19i>3 
thereby making the Company’s accounting 
year coterminous with the financial year 
of the Income Tax Authorities the new Com¬ 
pany was assessed in income-tax and also 
charged super-tax at the rate payable bv 
a Company. It is not contended on the part 
of the Income Tax Authorities that in the 
ordinary use of language, unless there is 
some special provision in the Income Tax 
Act by which they are caught, the new 
Company and the old firm had not dis 
charged in every way their legal liabilitv 
or what might be supposed to be their 
legal liability up to 31st March 1923 But 
the case raises the further question whe¬ 
ther the Company is to be assessed in res¬ 


pect of the last year of existence of the firni) 
not merely on what was undoubtedly pay¬ 
able l)y law by the Company on the profits 
Avhich the linn had made and on which it 
would have been assessed if it had-con¬ 
tinued to exist as a firm, but whether it is 
not also liable to be treated'as a super-tax 
paying person, because although its pre¬ 
decessor was not a super-tax paying person, 
it itself is by the express language of the 
Act, and must Idc treated as what it is, even 
in respect of profits made anterior to its 
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position is sufficiently startling to cause 
surprise and to lead one to look for langii- 

unambiguous and positive 
in its terms to create a special liability of 
that sort, which it would be unlikely that 
any Legislature would intend to impose if 
It really understood what it was doing. 
The only argument submitted to us by the 
Government Advocate on behalf of' the 
Income lax Authorities, is suggested by 

s. 20. But it certainly cannot be said that 

s. lC contains any express provision upon 
the point, and the answer to the argument 
on behalf of the Income Tex Commissioner 
really is that the conversion of the firm 
into the Company does not in any way 
alTect the prolits niade hv the firm before 
the conversioaer, or the legal liability to 
income-tax which already existed before 
he conversion. All that the conversion 
ellects IS to cause the Company to step 
into the shoes of the defunct firm asassessee 
for the period of assessment, but it goes 
without saving, and is recognised through- 
out the scheme contained in the Act, that 
the liability to assessment is by not con¬ 
clusive as to the chargeability in respect of 

^Giich such assessment is 
matter clear-if it is 
lefurthertodo so—it isonly necessary 
to point out that s. 26 provides that where 

ownership of business is 

^^.s«ment shall be made on the 

Bum making the assessment. 

Ta^T^rnfii relate to periodi- 

cal profits made as defined in the Act, and 

s. 3 provides that income-tax shall.be charg- 

ed for any year in respect of all profits of 

he previous year of every firm. What, 

thintfi°Im asssessed amongst other 

version Company after the con- 

comP(;tn^ pursuance of the arrangements 
we^o n!p’ ‘ already referred, 

thereon as provided by law. of the year 
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previous to the conversion. These profits 
admittedly did not include a super-tax, and 
there is nothing in the Act %vhich would 
justify the Income Tax Authorities in im¬ 
posing on a successor during the first year 
of assessment after the conversion a liabil¬ 
ity in respect of the predecessor which its 
predecessor would not have been liable to 
pay if it had continued in existence without 
any conversion. 

Our answer, therefore, to the first ques¬ 
tion is 'that the profits for the period 1st 
May 1921 to 30th April 1922 are to be asses¬ 
sed as profits of a firm but the Company is 
to be called upon to pay the amount which 
we understand they have done. 

To the second question to avoid ambigu¬ 
ity we would say that there is nothing in 
the Income Tax Act of 1922 which makes a 
new Companj^ liable to pay super-tax in 
respect of a year for which its predecessor 

was not liable for super-tax. 

We think that this is a case which requir¬ 
ed careful handling and that the maximum 
fees should be payable on either side. 
therefore, direct the Government to pay 
Rs. 200 the costs of the other side, and we 
certify that that is a reasonable amount for 

the Government Advocate. 

z, K. Order accordingly. 


MADRAS HIGH COURT. 

Civil Appeal No. 96 of 1923. 

August 19, 1924. 

Present: —Mr. Justice Ramesam and 
Mr. Justice Reilly. 

N. M. RAYULU IYER, NAGASAKI 

IYER & CO., KBPRIiSBNTBD BT 

N. M. NAGA8WAMI IYER- 

Plaintiffs—Appellants 
tersus 

THIRUKONDA M. KUPPU IYER 
AND Sobs by one op its Partners 
M. K. RAMIBR— Dependants— 
Respondents. 

Conlract-Sah of goods-Goods, 
consignments—xicceptance of portion of one con«ifimmcnc 
—Goods not of contract description— ^on-anspect ion 
and non-acceptance of rest — Damages, suit for, main¬ 
tainability of. . ,, , / 1 

In August 1918, the plaintiffs agreed to sell defend¬ 
ants at Madura 50 bales, each of 20 bundles, of 
double deer yarn from out of bales already ^ orderea 
by the plaintiffs flora a Bombay firm. No time was 
for perfornituico of the contract. Plaintiffs gave 

w 


notice one month later that 20 bales were ready and 
another month thereafter that the remnmmg .50 
bales were ready for delivery. Defendants took 
delivery of 10 bales under the hrst consignment but 
did not take delivery of or oven inspect the rest. 1 he 
defendants contemlod that the 10 bales accepted by 
them were not of the contract description. In a suit 
for damages by plaintiffs for non-acceptance of the 

Held, tl) that assuming that the 10 hales were not. 
of the contract desori]>tion. tlio remaining bales which 
wore not even inspected could not not 

to be of the contract description; [p.-lb. col. 

(2» tlmt as no time had been fixed for the dehvciy 
of the bales by plaintiffs, if defendants had inspec ed 
these 40 bales and had then found and m imated 
plaintiffs that thev were not of the contract descrip¬ 
tion, they would have had time to supply other bales 
in place of those rejected; [p. 247, col. 1.) 

(•U that the tlefendants were, therefore, guilty of 
breach of contract for which plaintiffs were entitled 

to damages, [p. 240, col. 2.1 

Taylor V. Oakes Roncorom d- Co., ilO-ii l-i L. 1. 

207; 27 Com. Cas. 2(51; 150 S, J. aab; 38 1. L. K. oli, 

^^^Brit ish & Beningtons Ltd. v. T->? 

(1923) A. 0. 18; 92 L, J. K. B. 1-8 JJ; 

Com. Cas. 265. De Medina 

W aS 20 at p. 827; 2 Dowl (S. s.i 2.39; 11 h. J. 

l.V> K R 347; OO R. R. 912 and -Jones v. Barkley, 

(1781) 2 Dong. 681 at p. 094; 99 K. R. 4;51. considered. 

Appeal against a decree of the Court 
of the First Additional Subordinate Judge, 
Madura, in 0. S. No. 22 of 1920. 

Mr. A. Krishnaswamij Itjer, for theAp- 

V. Ananthakrishna Atyur, for the 
Respondents. 

JUDGMENT. 

Ramesam, J.— This appeal arises out 
of a suit for (iamages for non-acceptance 
of goods agreed to be sold to defendants 
bv plaintiffs. The Subordinate eludge dis- 
missed the suit. The plaintiffs apl)eal. 

The plaintiffs and defendants are mer¬ 
chants of Madura dealing m yarn and 
cloth. On 20th August 1918, Ex. A was exe¬ 
cuted for the purchase of 50 bales (each of 
20 bundles) of “double deer yarn (Palukka) 
at Rs 21 per bundle, the defendants being 
represented by broker K. M Nagaswami 
Iyer. Exhibit I is the corresponding entry m 
defendants' chiita of the same date. Rs.lOO 
was paid as earnest-money and Rs 25 was 
to be paid as advance for each bale Exhibit 
B is the letter of plaintiffs dated 24th 
August 1918 acknowledging the receipt of 
R8^1250 as advances and proniising to 

intimate the arrival of the bales from 

ft shows that the bales con¬ 
tracted foi^ were out of the bales ordered 
fo^by the plaintiffs' Bombay firm from the 

The® pSffs ‘ tot^^Pedlad yarn fro^ 
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Bombay in September I'JiS. On llie 23rd 
September, by Ex. C, plaintilTs gave inE- 
mation to defendants that they had 20 
bales ready for delivery out of those con¬ 
tracted for in August. Answer Xo. 2 to the 
interrogatories served on the plainlift's shows 
that 50 l)ales arrived in Bombay on 1-ltli 
August and they arrived in Madias in 
September. 30 bales on ISth and -0 
bales on 22nd September. 1 he delendants 
waited for sometime and took delivery of 
5 of the balesonSth October and another 
5 of the bales on 14th Ocloher. The 
plaintiffs gave notice by Kx. D dated 
21st October 191S that the remaining 30 
bales (according to the contract Ex. A) 
were ready for delivery. The defendants 
did nothing. By Ex. E, dated 7lh January 
1919 the plaintiffs gave notice that if the 
balance of 40 bales were not received, they 
w’ould be sold at defendants’ risk. There 
w'ae no reply from the defendants. The 
plaintiffs alleging that the goods have 
been sold on 9lh ilarch 1919, and after a 
further notice dated 27lh March 1919 
(Ex. F) filed the present suit on August Cth. 

From the above history of the case, it is 
clear that the defendants' attitude was one 
of silence. The reason for this was obviously 
the continuously falling market which was 
conceded and assumed by both parlies in 
the argument before us. The defendants 
must be regarded as having broken the 
contract without giving any reason for 
the breach. 

In the written statement, their plea, is 
that, after the goods were accepted on 5th 
October 1918 and 14th October 1918 
some of the said hales were opened and 
it was found “that the packets are not 
those of 10 lbs., weight which the parties 
agreed to supply to the defendants. Nor 
is the yarn of 20 counts. They are of 81 lbs., 
weight”.“That matter was report¬ 

ed by the defendants to the plaintiffs on 
17lh October 1918 and the contract was 
cancelled”. These sentences, I have quoted, 
practically constitute the whole defence. 
It is clear from this that, so far as the 
balance of 10 bales offered by Ex. G and 
not accepted and the 30 bales offered by 
Ex. D, there is no other defence except 
the cancellation of the contract. But, at 
the time of the first hearing, the defend¬ 
ants raised only the third issue, whether 
the goods tendered were not of the des¬ 
cription in the agreement dated 4lh 
August 1918 and no issue was raised about 
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concellation of the contract by mutual 


consent. 

To prove their plea on the 3rd issue the 
defendants produced one of the bundles 
out of the bales supplied to them and 
this was tested by an expert towhom.it 
was sent by the Court. He examined 12 
skeins (1 skein~120 yards; 1 hank = 7 
skeins-840 yards. A bundle contains 10 
packets. A packet weighs 1 lb. The 
number of hanks in a packet determines 
the count. If there are 20 hanks in a 
packet so that the weight of hank is 1 lb. by 
20 and the weight of a skein is 1000 grains 
by 20 or 50 grains the count of the yam is 
20. If the skein -weighs less, the count is 
higher). The expert found in the present 
case that the average of the weight of the 
skeins examined by him is 40.8 grains 
and the count is, therefore, 24'4. When 
we remember lliat a bale consists of 20 
bundles, or 200 packets or (according to 
the average of the expert) 4,880 hanks or 
34,100 skeins, it is difficult to regard an 
examination of 12 skeins as a test_ of 

341G0 skeins. If a bale is of the right kind 

of yarn of No. 20 count, it ought to con¬ 
tain 4,000 hanks or 28,000 skeins. Even if 
one may assume that the bale out of 
which the 12 skeins examined by the ex¬ 
pert is all of yarn of an average 24.4 count, 
it is difficult to assume that the other nine 
bales, contained yarn of the same average 
count. Even the 12 skeins examined by 
expert show considerable variety ranging 
from 23.2 to 25.5. 


1\ e are not dealing with the 10 bales 
accepted and yaid for by the defendants. 
We aie informed as to those, a separate 
suit has been filed by the defendants for 
breach of warranty. 

But as to the other 40 bales, the Sub¬ 
ordinate Judge having regard to the fact 
that the 10 bales actually delivered did not 
contain yarn of No. 20 count and seeing that 
plaintiffs have not produced samples of 
packets from the 40 bales, held that the 
plaintiffs have not proved that, the 40 
hales answered to the description in the 
contract and found tlie issue against the 
plaintiffs. He also held that there is no 
proof that the goods were from Pedlad 
factory. As to this, it is enough to observe 
that no such plea was raised in the written 
statement even as to the 10 bales deliver¬ 
ed and the only complaint made related to 

the count and weight. 
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On these facts the ])laintilTs’ \akil first 
contended that the goods teiniered in pur¬ 
suance of Ex. C complied with the teuns 
of the contract* He relief on the evitleuce 
of P. W. No. 2 and D. W.s Nos 2 and 3 and 

sought to draw the following inferences: — 
That the Pedlad factory was only turning 
out one kind of orange dyed yarn marked 
count 20, a bundle of which is marked as 
weighing 10 lbs. That, as a mattei of 
fact, its count, is not exactly 20 but over 
it That, for all practical purposes counts 
from 20 to 25 are regarded as the same 
by the people who deal in them. 1 hat, 
the subject of the contract befoie us is 
really not yarn of exactly 20 counts or 
bundles of 10 lbs., but what the Pedlad 
factory was turning out with lai)els ot - 
counts and 10 lbs. I have a strong suspi¬ 
cion that this contention of the appellants 
is probably true, but unfortunately the 
pleadings have not been framed on sueli 
a basis. As soon as the defendants 
that the goods delivered on 5thandl4tli 
October did not answer to the descnijlion 
in the contract, the plaint must ha\e 
been suitably amended or the issues shouKl 
have been made to cover what the plaintitr-i 
now suggest. This was not done. An¬ 
other difficulty is that the evidence 15 iar 
too meagre to justify findings in favour 
of the appellants. The point raised ij.v 
them require that more persons engagee 
in the trade should be examined to plo^e 
the trade usage. Incidentally, 1 am also 
constrained to observe that evidence is 
not recorded so as to make the evidence 
intelligible. For instance, I wou d refer 
to P. W. No. 2. His master sells count 
No. 20. The packet goes by the name 
of 10 lbs. packet. There is no other gom.s 
of that denomination.” Now s^^ing tha. 
a packet of count 20 must weigh 10 lbs., 
the words ‘goes by the name of are mean¬ 
ingless. Nor can there be other goods ot 
that denomination. What was meant \va.s. 
‘A yarn marked ” count 20 ’ whether it is 
really that count or not is the only tiling 
available in the market and there is no 
other; if we find it actually to be count 
24.4 this does not matter. Ihis is all that 
is known as count 20 and 10 lbs. weight. 
This meaning is not brought out m me 
. deposition. Similar sentences m the evi¬ 
dence ofD. W.No. 1 and D. W. No. 3 are 
similarly recorded. But, as I said on the 
pleadings and the meagre evidence, it is 
not possible to record the finding the eppel- 
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lants reuniro. (^ne can only hope that he 
will gainl)v this exi>erience in theollioi case. 

The ne.xt (luestion is : whether the de¬ 
fendants )jy their breach in not taking 
delivery of tlie other 10 hales (relating tiD 
Ex. C.) after accepting the lirst 10 bales 
and not caring to respond to the oiler in 
Ex. I)., have committed such a breach of 
the contra(*t as to aiuoinit to a waiver of 
all conditions precedent binding on tlie 
plaintilYs. The appellants roly on Ijiunlk- 
icdite V. h'orcifjn Hardwood Co. JJ<I. (!'- in 
that case there was a repudiation by the 
defendants on October. 5, long before the 
goods arrived. 'Die Bill of hading arrived 
on October 30, and the idaintitls not 
accepting the ]’Oi*m.liatiouby the defeiidants, 
(dated 5lli October) tendered Iwo Bills 
of Lading to the defendants who refused 
to accept' it or pay for the rosewood com¬ 
prised in it. The goods arrived on Nov¬ 
ember 9, and were sold l>y the plaiiitilVs, as 
a‘‘**ainsl tiic d(?fcndants. C ullins, M. H. 
said willi reference to the second repudia¬ 
tion at i)age 55PL ” In my opinion tiiat 
act of the defendants amounted in fact 
to a waiver bv them of the ])crformance 
\)y tlie plaintiff of the conditions prece¬ 
dent which would otherwise liave been 
necessarv to the enforcement by him of 
the contract which I am assuming he had 
elected to keep alive against the defendants 
notwithstanding their prior repudiation, 
and it is not competent for the defendants 
now to liark hack and say that the plaint- 
ilf was not ready and willing to perform 
the conditions precedent devolving upon 
liim, and that if they had known the 
facts they might liave rejected the instal¬ 
ment when tendered to them...-Thedefend¬ 
ants are not in a position now, by reason 
of tlieir after-acquired knowledge, to set 
up a defence which they previously elected 
not to make c must in sucli a case look 
to see whether, at the time of each alleged 
breach, eacli side was readj and willing to 
perform the conditions of the contiact 
which it lay upon them to perform, and 
there was clearly a breach by the defend¬ 
ants, for thev had by their own act ab¬ 
solved the plaintiff from the performance 
of the conditions of the contract. Mathew, 
L J said at page554^L “But they repudiat¬ 
ed the whole contract, and by so doing 
clearly absolved the plaintiff from the per- 

(11 (2 K. 11. 513; ^ L. J. K. 11. CbS; 92 L. T. G37; 
21 T. L.R- -113; 10 Co m. Cas. 189; 10 Asp . M. U. 52. 

*l*ageB of (1905) 2 K. B.— 
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funuaLOi' of coiKlitions precedent which in 

the ordinarv course he would have been 

* 

obliged to perform.” Cozens Hardy, L. J., 
agreed. ^Ir. Anantakrishna Iyer who ap- 
l>eared for the defendants contended that 
Braitliwdiie's ra.'yf. (ljcann(^t apply for two 
reasons: (1; In that case there was an ex¬ 
press repudiation on 5th October, and at 
or about October 30th. The anticipating 
breach of oth October is the crux of that 
case; (2j the case was also disapproved by 
the House of Lords. As to the hrst point, 
the distinction sought somewhat resembles 
the distinction sought to be made out in 
Taxjloi' V. fJakes Roncoroni cC- Co. (2j, Bankes, 
L. J says at page 271*: "But Air. Merri- 
man seeks to distinguish this case,...by en¬ 
deavouring to convince us that a distinction 
must be drawn where the repudiation con¬ 
sists of a curt and impolite disclaimer of 


tlie existence of a contract and a very 
polite statement tliat, under circumstances 
over wliich the buyer has no control, he is 
iinable to lake the goods,” Air. Anantha- 
krishna Iyer’s distinction is not between 
‘Impolite’ and ‘polite’ repudiation but 
between " express " and ‘Implied’ repudia¬ 
tion. The implied repudiation by silence 
resembles a ‘ polite ' repudiation. But it 
stands on the same footing as an express 
repudiation. The second point raised by 
him requires more careful consideration. 
It is clear that, according to Collins, M. R. 
the contract was kept alive upto October 
30th by the plaintiff’s non-acceptance of the 
earlier repudiation and the waiver of the 
conditions precedent is the result of the 
latter act. Mathews, L.J., seems to be of 
the same opinion though his view is not 
very explicit. In Tatjlor v. Oakes, Roncoroni 
Co. (2) Greaves, J., seems to have felt some 
difficulty as to the application of Braith- 
Waites case (1). His view seems to be that 
if specific goods were actually tendered or 
the second occasion and were not substan¬ 
tially oi the kind contracted for, the defend 
ants i Braithwaite's case (1) would no 
have Been liable. For this view, he relie: 
on Ridgway v. Hungerford Market Co. (3 
and Boston Deep See Fishing Co. v. Ansel 
(4) which are cases of master and servan 
and thinks that the principle applies equal 
ly to a contract for the sale of goods J 

iso/St”'” si,’' " '=”■ “ s 

(t ).a888;3;)Ch.p.339; 59 L. T. 345. 
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gets over the difficulty by explaining that, 
in Braithwaite's cusc (1,) the second offer by 
plaintiffs, was not an actual tender of the 
goods but a mere offer to tender them and, 
therefore the offer is not an actual breach 
of contract. One may observe here that the 
second offer is of the actual Bills of Lading 
relating to certain specific goods on the 
" Spheriod" and the goods wei’e not only 
ascertained but were afterwards identified 
and their nature known. 1 confess that 
the ditFiculties in understanding Braith- 
Waite's case (1) are not solved by Greer, J.’s 
explanation of it. On appeal Scrutton, L. 
J., and Atkin, L. J., refused to be drawn by 
Greer, J., into a discus.sion of Brai//iu;aife's 
case (1). They were of opinion that, on the 
facts of the case before them, the point 
did not arise. In that case, by letters which 
pa.ssed between the parties in December, 
the defendants stopped delivery of the 
balance of the goods and refused to accept 
them. There was neither tender of specific 
goods nor tender of a Bill of Lading relating 
to actual specific goods, the nature of 
which was afterwards known. Such a re¬ 
pudiation was held to be, ‘anticipatory.’ 
Bankes, L. J., said: It seems to me, after 
the decision in Braithwaite's case (1) 
which hinds this Court, that where there 
lias been a repudiation by way of antici¬ 
patory breach, etc." His view seems to be 
that the second repudiation in Braith- 
waite's case fl) is also an anticipatory 
breach, and he agreed with Greer, J.’s view 

a point into which, the other Lord Justices 
refused to be drawn. According to them 
on the facts it was a clearer case than 
Braithwaite's ease (1) and that was enough. 
In my opinion, the present case is an 
a fortiori case and the difficulties in under¬ 
standing Barithwaite's case (1), need not 

L*'’ opinion, on all fours 

(2) Taylor v. Oakes^ Roncoroni 

The next case 1 need discuss is British 
<frid Beningtons, Ltd. v. N. W. Cachar Tea 
Co (5). Only Lord Atkinson and Lord Sumner 

jtidgments. Lords Buckmaster 
agreed with Lord Summer. 
Lord \Vreubury merely concurred. On the 
disposal of the case before theni, there 
no difference of opinion. It was only 
about the proper interpretation of Braith- 
waxtc s case (1) that Lord Sumner thought 
some criticism had to be made. Lord 

{5) (1923) A. C. 46; 92 L. J. K. B. 62; 128 h. T. 422; 
20 Lorn, Cas. 265. 
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Atkinson after pointing out that “ readi¬ 
ness” and “willingness” includes the 
capacity to perform (citing Lord Abinger 
in De Medina v. Norman (6) proceeds to 
cite Lord Mansfield in Jones v. Barkley {!) 
and Lord Campbell in Corl y. Ambergate, 
etc., Railway Co. (8) for the position that 
the condition of “ readiness and willing¬ 
ness ” is satisfied by the offer of the plaint¬ 
iffs to perform. The latter case is of a case 
of " Railway chairs” which were not actual¬ 
ly made but which presumably could be 
made at short notice. Me then refers to 
Braithwaite's case (1) and quotes Collin’s 
M. R.’s opinion with approval. Lord Mans¬ 
field’s sentence in the case of Jones v. 
Barkley (7j was then quoted : “The party 
must show he was ready; but, if the other 
stops him on the ground of an intention 
not to perform his part, it is not necessary 
for the first to go further.” Lord Sumner 
after remarking at page 70* that the decision 
in Braithwaile's case (1) is not quite easy to 
understand and that his re-collection of it 
is not as clear as Scrutton, L. J.’s (both 
appeared in the case) says at page 71.* 

“ l^urther more it does not anywl ere appear 
that, even if the first cargo might rightly 
have been rejected, the seller could not 
have found another e.'cactly conforming with 
the contract, which he might have duly 
tendered and so have put himself right.” 
This sentence shows that, far from dis¬ 
agreeing with Braithwaite's case (1), Lord 
Sumner applies its principle and does not 
go, in favour of the defendants even as far 
as Greer, J., in the Law Times case. 
The only reservation he makes is. “ If 
the sellers had become wholly and finally 
disabled from performing essential terms of 
a contract altogether," at the time of breach, 
such a fact is open to the defendant in 
defending a suit for damages, though he 
did not state it at the time of the repudia¬ 
tion i.n<i this is all that he could have 
meant when earlier he said “If he had re¬ 
pudiated, giving no reason at all. I suppose 
all reasons and defences in the action, 
partial or complete, would be open to him.” 
He then adds, “whit he says is of course 
very material upon the question whether 
he means to repudiate at all, and, if so, 
how far, and how much, and on the ques- 
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(6) (1&42) 9 M. & W. 820 at p. 827; 2 Dowl (s. s.) 239; 
11 L. J. Ex. 320.152 E. R. 317; 60 R. R. 912. 

(7) (1781) 2 Doug. 684 at p. G94; 99 E. R. 434. 

(8) (1851) 17 Q. B. 127 at pp. 143; 144; 20 L. J. Q. B. 
460; 15 Jur. 877; 117 E. R. 1229; 85 R.R. 3G9. 


tion in what respects he waives the perform¬ 
ance of conditions still perfonnable lu 
futurs or dispenses the opposite party from 
performing his own obligations any 
further” (page 72)*. 

In my opinion Lord Sumner has not dis¬ 
sented from Braifhwaitc s case (1) and the 
last case is good law. The present case is 
a clearer case. There is no evidence to 
show the nature of the goods in 
the 10 bales (olTered by Ex. (’. but not 
received by the defendants), and in the 30 
bales (offered by Ex. 0) 1 cannot assume iu 
favour of the defendants tiial the ^ yarn in 
these bales is of 24 counts only. 1 he only 
reason for such an assumption Ls that no 
other yarn (orange dyed at Pedlad) exists 
an assumption I refused to make at an 
earlier stage of tlie case in favour of tlie 
appellant. I must a.ssume that Pedlad 
Factorv can supply all counts of yarn 
(orange dyed) and it does not follow from the 

fact that' the 10 bales accepted on alh and 
14th October are of 24 count tliat the other 

bales which have never been identified 
since could be only of 21 count and 30 
bales olTered by Ex. D would also turn out 
to be of 24 count. It follows that plaiiitifis 
were always not only willing to perform tlie 
contract but if, at any time, the goods 
they delivered turned out not to be of the 
correct kind could have set it right. All 
conditions were waived l)y the defendants 
by their repudiation. In this case, there is 
no evidence to support, any suggestion that 
the plaintilfs were totally unable and dis¬ 
abled to perform the contract altogetlier. 

It follows that plainlitTs are entitled to a 
decree for damages in respect of the 10 

On the terms of Ex. B the dates of breach 
were 23rd September 1918 (for the 10 bales) 
and 2lst October 1918 (for the 30 bales) 
and it is not open to the plaintiffs to argue 
that the breach was at a later date. On the 
23rd the price was Rs 19 per bundle. \\ e 
have nothing to do with the results of the 
re-sale in March. It follows that plaintiffs 
are entitled to a decree for 200 x 2 plus 

600x 5-14 0. i. e., Hs. 3,925 minus 
(given as advance), i. e.. Rs. 2,925 with the 
subsequent interest at 6 per cent, up to this 
date and (3 per cent, on the aggregate 
amount from this date to the date of pay¬ 
ment, getting and paying proportionate 

costs throughout. , 

Reillyi admitted that the con¬ 

tract with which W3 are concerned in this 
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case ^as n'lnt.V on 20th August 1918 and was 
to Uip effect that plaintiffs should supply 
to defeii'-iants at Madura 50 bales of 20 
count yarn I'l'uin the Pedlad factory, each 
bale ^0 ccniain 2i) bundles and each bundle 
to weiyh 1(1 IVis.. and that defendants sltould 
take deliveiy of the bales on payment at 
t'le rate of Ks. 21 a bundle, that is Us. 120 a 
bale. Defendants pleaded that one of the 
terms (O'the contiact was that the 50 hales 
shouldbe delivered within a month from the 
(late of the contract. An issue was framed on 
that ]ilea l)ut wasnnt pressed hy defendants 
at the trial. Tlie Subordinate Judge'.s finding 
inelYeot was that no lime was fixed for the 
performance of the contract by plaintiffs. It 
was, therefore, plaintilis' duty to supply 
the 50 bales within a reasonable time. 
There is imdisjuited evi<lence that ];y 
tlieir notice Ex. (1 jilaintilfs informed de¬ 
fendants on 23r(l September 1918 that 20 
hales were ready hw delivery at Madura 
and hv I'lx. 1) on 2lst ()cti'!)er 1918 that the 
remaininu- 50 l)ales were ready for <lelivei-y 

there. Defendants took delivery of 5 bales 

♦ 

out of the first lot of 20 bales on 5lh 
October 1918 and of 5 other bales out of 
the same lot of 20 on Mtli October 1918. 
Defendants did not take delivery of the 
remaining 10 bales of the first lot of 20 
bales or of the second lot of 30 bales; they 
did not even inspect these 40 unaccepted 
bales, nor did they sent to plaintiffs any 
■written communication about them. 

There is evidence that out of the 10 
bales of whicli defendants took delivery 
some of the yarn was not of the contract 
description. D. \V. Ko. 2, a weaver, has 
given cvi<lence that lie bought 10 bundles 
of this yarn froiii defendants and found it 
to be 24 count yam, not 20 count. D. W. 
No. 3 another weaver says that he bought 
10 or 20 bundles of the yarn and found 
it to be 24 count yarn. There is also ex¬ 
pert evidence that a bundle from one of 
the 10 bales accepted by defendants was 
found to contain yarn of 24 count or 2(5 
count, according as the dye was taken 
into consideration or not, and that the 
bundle weighed only 84 lbs., instead of 10 
lbs. D. W. No. 1, the manager of defend¬ 
ants’ firm, says that he complained on 
17 th October 1918 to Rayulu, the senior 
partner of plaintiffs' firm (\vho died before 
the trial) that the yarn in the 10 bales 
accepted was not of the contract descrip¬ 
tion and cancelled the order for tlie re¬ 
maining 40 bales, to which cancellation 


Rayulu agreed. The Subordinate Judge 
says in his judgment that there is good 
ground for believing that D. W. No. 1 com¬ 
plained to Rayulu about the yarn but that 
he docs not believe that the contract was 
cancelled by consent, as alleged by D. W. 
No. 1. It lias been argued here for plaint¬ 
iffs that D. AV. No. I's evidence that he 
complained to Rayulu about the yarn should 
not be believed at all, as no question 
about tliis was put at the trial to 
plaintiffs' two gumasthas, P. AVs. Nos. 1 and 
2, who are said by D. AAb No. 1 to have 
been jiresent at his conversation with 
Rayulu. Mr. Ananthakrishna Iyer for de¬ 
fendants lias said nothing about this part 
of the case, and 1 think that D. AA^. No. I’s 
evidence that he complained about the yam 
to Rayulu may be disregarded. 

It appears that there was another 
.'^uit between the parties in respect of the 
10 bales accepted by defendants. In this 
suit plaintiffs claim damages for breach of 
contract in respect of theromaining40bales. 
It is (-ontended for defendants that no dam¬ 
ages are due from them as the 40 bales were 
not of the contract description and in 
effect, tlierefore, it was plaintiffs who were 
guilty of breach of contract in respect of 
these bales. It is admitted that defendants 
never even inspected the 40 bales, and the 
evidence offered in support of this conten¬ 
tion is that which 1 liave mentioned to the 
effect that some of the yarn and one of 
the bundles in the 10 bales whicli they 
accepted were not of the contract descrip¬ 
tion. I agree with my learned brother 
that from the evidence that a compara¬ 
tively small pait of the 10 bales accepted 
by defendants was not of the contract de¬ 
scription, we cannot infer anything regard¬ 
ing the other 10 bales of the first lot of 
20 or regarding the 30 bales of the second 
lot. It is true that in the course of argu¬ 
ments here and also before the Subordinate 
Judge a contention has been put forward 
for plaintiffs that the subject of the contract 
was, not bales of yarn literally of the con¬ 
tact description, but bales of yarn com¬ 
mercially known under that description 
but actually varying from it. The evidence 
to which plaintiffs' A^akil points to support 
this contention is clearly insufficient, and 
there is no mention of such a contention 
in the pleadings. I think this contention 
must he regarded as a false move in argu¬ 
ment, for which plaintiffs cannot be pena¬ 
lised. On the evidence wc do not know 
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whether the 40 bales in question were of 
the contract description or not. All we 
know is that plaintiffs tendered them 
in performance of their part of the con¬ 
tract and that defendants failed to accept 
them and even to inspect them and merely 
ignored the tenders. 

But, even if we assume for the sake 
of argument that the 40 bales in question 
were not of the contract description, the 
defendants’ position is not really improved. 
As no time had been fixed for the deli¬ 
very of the bales by plaintiffs, if defend¬ 
ants, had inspected these 40 Ijales and had 
then found that they were not of the 
contract description, plaintiffs would have 
had time to supply other bales m place 
of those rejected, and on the evidence 
there is no reason to suppose that they 
wouldhave found it impossible or even diOi- 
cult to do so. 

It is clear that defendants by their 
conduct refused to accept the 40 bales 
tendered by plaintiffs without even troubl¬ 
ing to inspect them or to ascertain whe¬ 
ther they were or were not of the contract 
description. Defendants were, therefore, 
guilty of breach of contract, for which 
plaintiffs are entitled to damages. In the 
circumstances I do not think it is necessary 
for plaintiffs to call in aid the decision 
in Braihtwaites case(l). But_ I may add 
that, in my opinion, tlie weight of the 
decision in Braithwaite s case ([) as an ex¬ 
position of law hag not been affected by 
either of the later cases mentioned before 
us. As I understand it, the principle of 
Braithwaite's case (1), is that if A contracts 
to buy goods of a certain description from 
B and refuses for other reasons to accept 
goods tendered by B as in performance 
of the contract, he cannot escape liability 
to pay damages by proving afterwards that 
the goods tendered were not of the contract 
description. It is true that Lord Sumner in 
Britishand Benninr/tons Ltdv. N TV. Cachar 
Tea Co, (5)and Greer, J., in Taylor v. Oakes 
Roncoroni & Co. (2) interpreted the decision 
in Braithwaite's case (D more narrowly ; 
but their remarks, though to be treated, 
of course with the greatest respect, were 
obiter dicta. On the other hand. L')rd 
Atkinson in Britishand Benningtons Ltd. 
V. N. W. Cachar Tea Co. (5) interpreted in 
Braithwaite's case (1) in effect as I have 
stated it. But in the present case, as it has 
not been proved that the 40 bales in ques¬ 
tion were not of the contract description, 


and as, oven if they were not of that descrip¬ 
tion, plaintiffs had still time to supply 
others in their stead, the exact interpre¬ 
tation of Br.iitini'aitc's case. (1) does not 
appear to me of immediate importance 
to us. 

I'lie damages to which plaintiffs are 
entitled are the difference l>etween the 
contract price of the 40 bales and the 
market price on the <l.ites of the breach ^ 
le.ss Rs. 1,000, paid by defendants in ad¬ 
vance for those hales. According to Ex. 
B, defendants wei'e to take delivery on the 
day on which they received intimation of 
the arrival of the bales, and in the plaint 
the dates of tho breach in respect of the 
two lots of bales have been given as 23rd 
September 1918 and 21st October 1918. 
Although plaintiffs allowed defendants 
some time for tlie removal of the bales 
and miglR reasonably do so and 
although defendants were very dilatory 
in taking delivery of those bales which 
they accepted, I do not think plaintiffs 
can now contend that the breach in each 
case shonhl be assumed to have occurred 
at some later date and so increase the 
amount of damages due to them. I agree 
that the damages to which they are en¬ 
titled are the difference between the con¬ 
tract price for 10 bales and the market 
price for 10 bales on 23rd September 1918 
plus the difference Ijetween the contract 
price for 30 bales and the market price 
for 30 bales on 23rd October 1918 minus 
the Rs. 1,000, paid in advance. On prin¬ 
ciple I should prefer not to allow interest 
on the amount so calculated l)efore the 
date of the suit, hut I do not wish to 
differ from my learned brother on the 
comparatively minor point. I agree that 
the parties should pay and receive pro¬ 
portionate costs in both Courts. 

V. N. V. Decree varied. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 8t5 of 1924. 

March 5, 1925. 

Present :—Sir Orimwood Mears, Kt., Chief 
Justice, and Justice Sir Theodore 
Caro Piggott, Kt. 

AMMAR an'u others—Plaintiffs— 

Appellants 
versus 

GOVIND AND others—Defendants— 

Respondents. 

Agra Tenancy Act {II of 1901), s. 167, Sch. IV- 
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Co-tenauis—Dcclnration of Ti'jht rtf co-lenfDicy, snii 
for. u'hetlur cojii'cablr by Civil or llcveniie Court. 

There is in the Fourth Sehediilc to the Ajrra Tennnry 
Aet no provision fora suit by which a person alleg¬ 
ing himself to he a co-tenant can go to a Keveime 
Court and ask for a declaration that lie has aright 
of co-tenancy joint or co-equal with that of tlie jier- 
sons whom he has named as defendants. The jurisdic¬ 
tion of the (’ivil Courts, therefore, to entertain such a 
suit is not barred liy the provisions of .s. 1(17 of the 
Act. [p. 248, col. 2.] 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Daniels, dated the 22nd 
February 1924, and printed as 78 Ind. Cas. 
G28. 

Mr. I . S. Jiajpai. for the Appellants. 

'^[y. Balcshwari Pru.wd, for the Respond¬ 
ents. 


^ JUDGMENT.-Onthe26thof Julvl92 

five of the present respondents to this appes 
brought a suit against Ammar, plainti 
No. 1 in this matter, alleging that the 
(the respondents) were tenants-in-chief an 
that he (Aininar) was a sub-tenant. Tli 
suit was for arrears of rent. Ten day 
later Aiinnar and his three brotliprs brougl: 
a suit in the Civil Court against all th 
SIX respondents alleging that they (tlie foii 
brothers) had joint and equal right of occi 
pancy with the six respondents On the '^8t 
ofSeptembeiT92l the Revenue Court passe 
an e.t parte decree in favour of the preser 

respondents, thus accepting their statement 
that they were in fact tenants-in-chief an 
that Ammar was a sub-tenant. There th 

matterrestedforthe moment, but on the 20 t 

of December tlie i^Eunsif gave a decision i 

the case now under consideration. One c 

n- ■ . ^ i £ r-. H J 1 ^ ^ was that th 

suit for a declaration that the plaintifl 
were joint in occupancy with the defend 

tr able by he Revenue Court, because th 
Munsif in Im judgment says that he has 
no doubt, whatever that he has jurisdir 
tioii to try this matter. He gavi a dec 

. the claim of the fou 
plaintiffs, bometime after the 20th of De 

orMai^ T9t2°?he 8t' 

01 May 1 J 2 J the ex parte decree was rp 
aside and the suit for the arrears of ren 
as between tenants-in-chief and an aUe^^ 
sub-tenant was dismissed. From the dfpi 
Sion of the Munsif there was 

M® *^®ard on the^^Sr 

of May 1922, and notwithstanding the ver 
difinite statement of the Munsif 

subject of jurisdiction, there was no 

from the Munsif to the District 

this question of s, 167 of th^ lS Ten 


ancy Act. The District Judge aiHrmed tha 
finding of the Munsif, and Tie matter then 
came before a Single Judge of this Court, 
who on the 22nd of February 1924 came 
to the conclusion that s. 167, which had 
then been put in the forefront of the 
grounds of that appeal, was a bar to the 
suit. We have asked the learned Counsel 
who appears for the respondents to turn 
to the Fourth Schedule of the Act and to 
point out to us any suit or proceeding 
therein described which the plaintiffs in 
this present suit could have embarked up¬ 
on in tlie Revenue Court. He has told us, 
and frankly that there is in the Fourth 
Schedule no suit of the character now 
before us, and that there does not appear 
to have been in the Fourth Schedule any 
provision for a suit by which people alleg¬ 
ing themselves to be co-tenants can go to 
a Revenue Court and ask for a declaration 
that they have a right of co-tenancy joint 
and co-equal with that of the persons whom 
they have made defendants. That appears 
to be right, but it does not quite exhaust 
the argument for the respondents, because 
the learned Counsel has laid stress upon 
the fact that there was in existence at the 
date of the commencement of the civil suit, 
which was August 6,1921, a proceeding pend¬ 
ing before the Revenue Cuurt taken at the in¬ 
stance of the present re^tJundent8 against 
one of the present appellants which in 
effect would have determined the question 
which the present appellants sought to 
determine by this action. We are not 
sure that that is right. The real question 
before that Court was, whether Ammar, 
the defendant in the Revenue Court was 
liable to pay rent as sub-tenant? The an¬ 
swer to that might have been a simpi® 
negative, but it does not follow at all 
that there was necessarily any exact defini¬ 
tion of his rights or of the position in which 
he stood ^ regards the then plaintiffs; nor 
w'ould it include a definition of the righl® 
of the three other persons who on the 61h 
of August 1921 allied themselves with 
Ammar in this declaratory suit. We think 
that the Munsif was right in holding that 
he had jurisdiction, and that, unless the 
Fourth Schedule of the Act was produced 
before him and a suit or application of a 
precisely similar kind and parallel in i^ 
results was shown to him as being a suit 
exclusively triable by the Revenue Court* 
he was within his rights, and it was, 
indeed, his duty to hear and determine th$ 
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matter brou^jlit before him by the then 
four plaintiffs. That being so, we are of 
opinion, that this appeal must be allowed 

with costs. We, therefore, set aside the decree 

of the learned Judge of this Court and 

restore that of the lower Appellate Court. 

The cost of both hearings in this Court will 

include fees on the higher scale. 

Appeal allou'ed] 


Z. K. 


Decree set aside. 


MADRAS HIGH COURT. 

Civil Appeal No. 270 of 1921. 

August 18, 1924. 

Present:—Mr. Charles Gordon Spencer, 
Offg. Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 

RANGAPPA NAYAKAN-Plaintiff- 

Appellant 

versus 

RANGASWAMI NAYAKAN and otheus— 
Dependants Nos. 2 to 17—Respondents. 

Benamidar and real on'ner—Right of suit-Sonunal 
and benami transaction, difference hetxvecpi-Intention 
to transfer—Test-Will, suit based on- i>ecnndani c» »• 

dence, when admissible. ^ 

A benamidar can maintain a suit in Ins own nanm 
at any rate against all per.^ons exrept tlio person 
beneficiallj’entitled. Ip. SaO. col. 2.] 

The essence of a sham transacM.iim is that thou^n a 
deed of transfer is brought into existence. 
any kind either legal or benehcml 
passed thereby to any person whatsoever, , 

deed of transfer is not intended to effect any tiansfei 

of property. The difference between sham an 
benami transactions is one of intenUon. If the 
of transfer is made with the intention of ' 

property in the name the third person, the i - 
tion clearly amounts to a transfer of the legal t 
such transaction cannot be called a sham 
but comes directly within tli® , q. _ o-j 

transactions properly so-called, [p. -oD, col. P- . 

*^An Intention to transfer a legal title to *he trans¬ 
feree would be sufficient to transform what would 
otherwise be a sham transaction into a oenami ran 
action properly so-called, [p. 251, col. l.j 

If a sale-deed is got up to fight certain third parties 
the intention to be drawn from the transaction is 
irresistable that the legal title at any rate was intend¬ 
ed to be passed by the transaction from the transferor 
to the transferee, since otherwise the very objec 
the transfer would fail, [ibid.] ... , 

U a plaintiff comes into Court setting up a ill and 
claiming certain properties on the ground of the 
dispositions contained therein, ho is • 

steps necessary for the production of the Will and i 
only if and when he satisfies the Court about i 
efforts to get the original of the Will produced, 

CAn be allowed to adduce secondary evidence especial¬ 
ly oral evidence with regard to the contents of t P 

document, [p. 251, col. 2.] 
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.\ plnintiff wlm seeks lo vely upon the acquisition of 
title bv julverso jiossesseai should expressly jjlcfid it 
ill his plaint, at any rate as «n alternative ground, 
p. 25 : 1 , col. 1.] „ , . 

Appeal against a decree of the (,ourt 
of the Subordinate Judge, Tuticovin, in 
0. S. No. 7 of 1919. 

Mr. K. S. liamahhadra Iyer, lor the Ap- 

pellant. ^ .1 n 

Mr. A. Krishnaswami Iyer, for the Re¬ 
spondents. ^ . 

JUDGMENT.— The facts relating to 
this appeal may be set out very brielly. 
One Gopal Nayak died in tlie year 1900, 

leaving him surviving no son but only his 

daughter one Koppammal and grandson by 
that daughter one Ganga Nayak. He left 
also a brother and his sons, lhat he also 
left a Will seems undisputed; but the teims 
of this Will are in dispute. 

Soon after the death of Gopal Nayak, his 
daughter Koppammal and grandson Ganga 
Nayak began alienating various items of 
property peitaining to his estate. h>xhibils 
C series and D series and 34 series and 35 
are all deeds of hypothecation of sale so 
made in the years 1901 and 1902 by regis¬ 
tered instrument marked FJn the case of 

Koppammal and Ganga Nayak supported 
to sell and convey to one Govindoppa Nayak 
all the items of the immoveable property set 
out in Schs. 1 and 2 to the plaint. 

It also appears that sometime after the 
death of Gopal Nayak, his daughter and 
grandson applied for succession certificate 
to the District Court of Tinnevelly and that 
the petition was opposed by or on behalf of 
the defendants on the ground that tlie 
deceased Gopal Nayak was divided from 
his brother and nephews and that all the 
property of the family having survived on 
his death to his brother and nephews, he 
had no power of testamentary disposition 
over any of the properties the subject- 
matter of the suit. These proceedings, 
however, were compromised finally by 
documents Exs. A and B (Ex. B being in 
form a deed of sale by Koppammal and 
Ganga Nayak to the defendants of the pro¬ 
perties which were under compromise 
agreed to be given over to them and Ex. A 
being a release and conveyance by the de¬ 
fendants in favour of Koppammal and 
Ganga Nayak of all the properties relating 

to the estate of Gopal Nayak). 

Early in the year 1917, both Koppammal 
and Ganga Nayak died within a few days 
of each other, and the question who died 
earlier is one for determination, Ganga 
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Xayak died issueless leaving only his 
widow Ovalammal wlio purported by regis¬ 
tered instrument bearing date the 2nd day 
of August r.l[7 E\. 0 to sell and convey 
to the plaintitT-aiipellant all the properties 
set out in the 8chs. 1, 2 and 3 to tlie i>laint. 
The plaintitrs action is substantially for 
recovery of these properties from the de¬ 
fendants. 

The plaintiff's case is that Koppammal and 
GangaNavak obtained these propertiesumler 

the Will of Gopal Xayal:. that GangaXayak 
was absolutely entitled thereto orat any rate 
became so after the death of Kopiiammal 
and that, therefore, on his death Ovalammal 
the plaintiff’s vendor inherited the proper¬ 
ties and then conveyed them to the )ilaintiff. 
No question arises now with regard to the 
capacity of Ovalammal as a Hindu widow 
to sell and convey tiie properties the sub¬ 
ject-matter of tliesuit because she is still 
alive, and if she was entitled to the pro¬ 
perties, any alienation by lier would he 
valid for her lifetime. The action is re¬ 
sisted by tiic main defendants who are the 
brother’s sons of the deceased testator 
Gopal Nayak on the ground, firstly, that the 
sale to the plaintiff by Ovalammal was only 
a henami transaction and that, therefore, the 
plaintiff was not entitled to maintain the 
suit, and secondly, on tlie ground, that as 
regards the properties in Schs. I and 2 to 
the plaint the same having passed to Govin- 
dappa Nayak on the sale under Ex. F 
have been purchased by them under Ex. 8 
dated 14th August 11)17 from Govindappa 
Nayak and that as regards items Nos. 1 to 
10 in Sch. 3 tlie same were never the pro¬ 
perties of Gopal Nayak hut have all along 
been the properties of the defendants and 
that as regards items Nos. 1 to 3 in Sch. 3 
to the plaint, Ovalammal never succeeded 
thereto, because her husband Oanga Nayak, 
as a matter of fact, predeceased his mother 
Koppammal, the proiierty should be deemed 
to have reverted to the testator Gopal Nayak 
and become vested in his reversionary 
heirs the defendants. 

As many as 21 issues were raised in the 
case and though the learned Subordinate 
Judge found most of the issues in favour of 
the plaintiff, he finally dismissed the plaint¬ 
iff’s suit on the ground that the sale to him 
by Ovalammal under Ex. G was only a 
henami sale, that there was no consideration 
for the same and that, therefore, the plaint¬ 
iff was not entitled to maintain the suit. 

The law with regard to the maintainabili- 
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ty of suits at the instance of henamidars 
lias been finally settled and set at rest by 
their Lordshifis of the Judicial Committee 
in the case of Gut' yarayuyi v. Sheo Lai 
Sinuh til and followed by a Full Bench of 
this Court in Vaitheeswam Iyer v. Srinivasa 
Rayharo lyemjar (2). It has then been held 
that true bcuit inidar, that is a person who has 
merely lent his name to the transaction and 
is, therefore, a trustee holding a legal title 
without any beneficial intere.st in the property 
can maintain a suit in his own name against, 
at any rate, all persons except the person 
beneficially entitled. The learned Sub¬ 
ordinate Judge at the conclusion of his dis¬ 
cussion with regard to the sale-deed Ex. G 
under which the plaintiff claimed observes 
as follows: “I have no hesitation in hold¬ 
ing that this sale-deed was merely got up 
with a view to fighting the defendants who 
were setting up their title to these proper¬ 
ties and that Ovalammal never intended to 
pass any property to the plaintiff. It is 
significant that Ovalammal lierself has^ not 
been examined in this case. I hold on issue 
No. 8 that the sale deed dated 2nd August 
1918, by tlic said Ovalammal in favour of 
the plaintiff though executed by her does 
not represent a genuine transaction and^ is 
not supported by consideration. I think 
that the mortgage in Ovalammal’s favour 
is equally a sham transaction. This is 
enough to dispose of the suit according to 
the decision in Rajammal v. Mahadeva Yogi 
(3) which I cited." 

It seems to us that in his judgment the 
Subordinate Judge has confounded a sham 
transaction in respect of property, that is to 
say, a transaction in and by which no ^ title 
of any kind either legal or beneficial is 
intende 1 to be passed with henami transac¬ 
tions properly so-called, namely, transactions 
where tlie legal estate becomes vested in a 
certain per.son the bene.fi .’iil interest there¬ 
in refniiniiig Auth the transferor or being 
vested in some third person who is called 
tlie real owner. The essence, therefore, of a 
sham transaction is that though a registered 
deed is brought into existence no title of 
any kind either legal or beneficial is intend¬ 
ed to be passed thereby to any person what- 

(11 4fl Ind. Cas. 1; 4r> C. 586; 17 A. L J. 66; 36 M. b- 
J. GS; !) 1.. W. 335; 23 i\ W. N. 521; 1 U. P. L. R- 
(P. C.) 1; 12 Bur. L. T. 122; 46 I. A. 1 (P. C.). , 

(2) 50 Ind. Ois. 300; 42 M. :148; 36 M. L. J. 296; 9 
L. W. 362; 25 M. L. T. 351; (191‘J) M. W. N. 293 
(F. B.). 

(3) 23 Ind. Cas. 657; 27 M. L. J. 445; IL. W. <<<; 
(19U) M. W. N. 717. 
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soever, that is to say, the deed of transfer 
is not intended to effect any transfer of pro¬ 
perty. The difference, therefore, between 
sham transactions and 6c/ui/iu' transactions 
is one of intention. If the deed of transfer 
is made with the intention of placing the 
property in the name of third person the 
intention clearly amounts to a transfer of 
the legal title and such transaction can 
scarcely be called a sham transaction, but 
comes directly with the meaning of bemimi 

transactions properly so-called. 

Applying these principles to the case 
before us, we have to determine whether 
Ex. G under which the plaintilY has claimed 
as transferee to be entitled to maintain the 
suit was a sham transaction as the lowei 
Court has termed it. We agree with the 
Subordinate Judge in considering that 
the consideration set up for the sale- 
deed and all the. circumstances clearly 
point to there having been no real 
consideration for the same, e also agiee 
with him that the sale-deed may have been 
merely got up with a view to^ fighting the 
defendants; but if a sale deed is got up to 
fight certain third parties the intention 
to be d^a^^^l from the transaction is 
irresistable that the legal title at any 
rate was intended to be passed by the 
transaction from the transferor to the trans¬ 
feree; otherwise the very object of the 
transfer fails. As already stated, an in¬ 
tention to transfer the legal title to the 
transferee would be sufficient to tranform 
what would otherwise be a sham transac¬ 
tion into a henami transaction properly so- 
called. The intention for the transfer found 
by the learned Subordinate Judge is, there¬ 
fore, a sufficient finding of the intention to 
transfer the legal title to the plaintiff. 1 no 
case of Rajammal v. Mahadeva i ogi 
(3) was clearly a case of a sham transac¬ 
tion. After the decision in Gur hiarayan v. 
Sheolal Singh (l),itis impossible to hold that 
a mere benamidar cannot maintain the 

suit. 

It would, therefore, follow that if we were 
in a position to accept the findings of the 
learned Subordinate Judge with regard to 
the other issues, we would be bound to 
grant a decree to the plaintiff at any rate 
with respect to some of the properties. But 
on behalf of the respondents the correctness 
of the decision of the lower Court with 
regard to the other issues has been 
strenuously canvassed and we have, there¬ 
fore, to proceed to a consideration of the 
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same. In onler to succeed in the action, the 
plaintiff has not only to show that under 
the deed of transfer to him he is entitl¬ 
ed to maintain tlicsiiit but also, the suit 
beinc: one substantially in ejectment, to 
establish the title on which lie has claim¬ 
ed the properties. This raises the (luestion 
of the title i>f his transferor Ovalammal. 
Ovalammal is said to have inherited all the 
properties claimed in the suit as the widow 
of Canga Xayak. (langa Nayak’s title has 
been sought'to be made out in two ways; 
firstly, the case of the jilaintiiT is tliat under 
the Will of his maternal grandfather Oopal 
Nayak, he got an absolute title to the pro¬ 
perties the subject-matter of suit. In the 
second place such absolute title to all the 
properties is alleged to have accrued to him 
at any rate on the death of his mother 
Koppammal who is alleged to have died a 
few days before him. As regards thetitle 
derived from the Will, the Will itself has 
not been produced nor even any true copy 
of the Will. The non-production oftlie Will 
itself is not properlv accounted for in the 
evidence on behalf of the plaintiff. If the 
plaintiff comes into Court setting up a Will 
and claiming certain properties on the 
^round of thft dispositions contciiiicd 
in he is bound to take all steps necessary for 
the production of the Will and it is only 
if and when he should satisfy the Court 
about his efforts to get the original of the 
Will produced, he can be allowed to adduce 
secondary evidence especially oral evidence 
with regard to the contents of tlie docu¬ 
ment. We are also constrained to observe 
that the oral evidence with regard to the 
Willis of a most unsatisfactory charactei. 
Though there seems to be no doubt that a 
Will was left by Oopal Nayak in the absence 

of satisfactory evidence with regard to the 

terms of the Will, we are unable to ind 
that Ganga Nayak acquired an absolute 
le under the Will to the properties the 
I bjer"n.kter of the suit. , IfO'O'vever, the 
Tase for the plaintiff should be looked up¬ 
on as a claim to the effect that Gaiiga Nayak 
became on the death of Koppammal ah- 
LTutTlv entitled to all the properties m 
?he same manner and to the same extent 
r'noal Nayak died intestate possess¬ 
ed onirttes. or that Gopal Nayak’s 
disposilions in the \Vill were to the same 
effect then it becomes necessary to consider 
the third issue in the case as to ivhether 

lenV^redm the plaint, Koppammal died 

tot aSd Ganga Nayak died only after 
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KoppamniMl (WoA. [laving regard to the 
eonlli-"t of evidence with regard to lids 
issue, it seems to us that Ave should point 
out at the nutsi't that the plaintiff who 
comes into Court alleging that on the liap- 
penin" of certain events in a certain order 
certain rights to propertiesacquired to him, 
is hound to ostaMish by affirmative and 
satisfactory evidence the occurrence of sncli 
events in such ordc-i’. Tlie oral evidence 
adduced on behalf of tlie i)laintiff consist¬ 
ing as it does merely of the bare state¬ 
ments that Koppammal died a few days 
before Ganga Xayak has failed to carry 
conviction to our minds. 

It is very strange that apart from the 
death register Kx. XX and E\s. C, C l to 
which we shall refer later, there was no 
documentary evirlence of any kind adduc¬ 
ed on either side with regard to tire ques¬ 
tion raised in the issue as to which of the 
two di'^d earlier. We have also to bear in 
mind that when two ]).?rsons died within 
a very few days of each other, it is easy to 
manipulate the oral evidence for one side 
or the other. The death register the origi¬ 
nal of which was produced before the 
lower Court clearly shows that it was 
Ganga Xayak that died earlier on tlie 12th 
of March 1!317 and that Koppammal died 
later on the 20th of Marcli 1917. Tliis death 
register is a public dor*ument and would, 
in ordinary circmnslances, be found to 
have been accepted as conclusive of the 
matter. But the learned Subordinate Judge 
rejected the evidence of the death register 
on two grounds: Firstly, tha^. it Avas a book 
kept by the Village Munsif A\-ho happen¬ 
ed to be the second defendant and, there¬ 
fore, a person vitally interested in making 
it out that Koppammal died later than her 
son. Apart from the vague suggestion that 
there Avas some delay in forwarding the 
death register for the year, there is noth¬ 
ing in the evidence to indicate that the 
death register Avas not kept in the proper 
manner. Even tliough the Village Munsif 
at the time Avas the 2nd defendant, there is 
no reason to suppose that if, as a matter of 
fact, Koppammal had died earlier he would 
then have anticipated that Ganga Nayak 
would also die Avithin a few days of her 
and that the death of Koppammal Avould 
not have been in the ordinary course record¬ 
ed in the book. The gratuitous assump¬ 
tion that the Avhole of the book or a sufficient 
portion thereof has been torn out and some- 
thing different inserted in its place is not 
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borne out by the evidence in the case. 
A[iart fiuin tliis the second ground stated by 
the learned Subordinate Judge for brush¬ 
ing aside the evidence of the death register 
is Exs. C, C-1. This is rental agreement exe¬ 
cuted by some tenant in faA’-our of the 3rd 
defendant in respect of some lands included 
in the suit. The bearing of Exs. C, C-1 on 
the question of the death of Koppammal 
and Ganga Nayak is, Ave take it, somewhat 
as folloAws: Exs. C, 0-1 having been accept¬ 
ed by the 3rd defendant because it was 
produced by him, shows a dealing with an 
item of the suit property. Such a dealing 
Avith the property could not haA'e been had 
by the 3rd defendant unless it be that 
by that date both Koppammal and 
Ganga Nayak had already died. Therefore 
Exs. 0. C. 1 which bears date Gth March 
1917 shoAvs that previous to that date 
both Koppammal and Ganga Nayak must 
have died and, therefore, tlie death register 
which shoAA’s later dates in March as the 
djites of the death of Ganga Nayak and 
Koppammal must have been fabricated. 
If in Exs. (\ C-i a reference had been made 
to the death of these two persons there 
might be a great deal of force in the 
argument, hut a mere, dealing Avith the pro¬ 
perty by the 3rd defendant on the Gth 
March 1917 may he due to various con- 
reivable causes and the inference that both 
Koppammal and Ganga Nayak must have 
died previous to that date is not the only 
or inevitable inference. There is no reason 
why the dealing with the property by the 
3rd defendant on the Gth of March should 
not be explained, asit lias been tried to be,by 
the fact that Koppammal A\'as very ill at the 
time and her son Ganga Nayak Avas not in a 
fit state of mind to manage any property. 
However, that may he, it seems to us while 
it may he difficult affirmati\'ely to decide as 
to which of the tAvo died earlier it is suffici¬ 
ent for the purposes of the case to observe 
that tne plaintiff has not discharged the 
burden that lay on him of proving satis¬ 
factorily that it was Koppammal that died 
first and Ganga Nayak died only after 
termination of the life of Koppammal. 

M ith regard to the title of Ovalammal to 
the suit properties the learned Vakil for the 
appellant who argued the case with great 
persistence and ingenuity submitted tAVO 
other grounds on Avhich he contended that 
Ovalammal’s title should be found. The 
first ground aa'es that the sale to Govindappa 
Nayak was in 1902, that in spite of lh9 

4 
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sale Koppammal and Ganga Nayak con¬ 
tinued to be in possession of the lands 
till their death which took place in 1917 
and that, therefore, even though the pro¬ 
perties be held to have passed under the 
sale-deed Ex. F to Govindappa Nayak a 
title to the properties had been acquired 
by Koppammal and Ganga Nayak by 
continued possession for over 12 years. It 
must be observed that this is not made an 
alternative ground of attack in the plaint. 
It being obvious that such a title could, if 
at all be acquired only by adverse posses¬ 
sion and the question whether possession 
in any given case has been adverse or not 
being a question of fact, the reipiirement 
of the law is strict and imperative that any 
plaintifE who seeks to rely upon the 
acquisition of title by adverse possession 
should expressly plead it in his plaint at 
any rate as an alteimative ground. There 
is no such ground or plea set out in the 
plaint in the present suit. The learned 
Vakil for the plaintiff-appellant contended 
that the plaint alleges possession to have 
continued with Koppammal and Ganga 
Nayak even after Ex F., and that further 
the 11th issue which relates to possession 
of the suit lands has been found by the 
lower Court in favour of the plaintiff. The 
possession that has been referred to as 
remaining with the transferors in respect 
of Ex. F was pleaded merely as evidence 
to show that the deed was a sham. The 
defendants not having had any notice of 
any contention based on the acquisition of 
title by adverse possession, it will be 
obviously unfair to them to allow such a 
plea to be advanced or sought to be made 
good now, in the Court of Appeal. Furtlier 
the evidence as to possession itself has 
been of such an inconclusive character 
that no finding of adverse possession 
for the statutory period could possibly be 
founded on it. The other contention that 
was also raised for the first time before ns 
with regard to the title of Ovalammal was 
that assuming Ganga Nayak died before 
Koppamal, Ganga Nayak having had a 
vested interest at any rate in a moiety of 
the estate of Gopal Nayak under his Will 
such moietj^ should be deemed to have 
passed by inheritance to Ovalammal with¬ 
out any reference whatever to the other 
tnoiety which was vested in Koppammal. 
This contention again depends on the 
terms of the Will which as we have 
already observed have not been proved in 


the case. We may also observe that the 
absence of nil refenmee to such an al- 
leniativ(‘ claim in the ])laint and the 
keenmv-s of the contest between the 
parties as to which of tlie two Koppammal 
or Ganga Nayak survived the other and 
dieil later would seem tit slu'w that the 
possibility of such a claim was not in the 
contemplation of the iturties. However 
that may be, in the absence of any satis¬ 
factory evidence regarding the actual 
dispositions in the \\ ill. we leel justified in 
presuming tiiat the testamentary disposi¬ 
tion of Gopal Nayak was only in accordance 
with ordinai’y notions of Hindu Law that 
his daughter should take a limited estate 
and that after her, her sou should take 
the estate absolutely. This .lisp('ses of all 
the ('ontentions of the jilaintifi'-appellant 
with regard to the title of Ovalammal 
including the contentions which were 
raised for the first lime in this Court 
if Ovalammal had no title to convey, it 
follows that the ])laiiilllf could have none. 
In this view it becomes unnecessary to 
consider the question whether as contended 
by the plaintifiithasbeen established that 
l^x F was a mere sham and that no title 
passed under it to Govindappa Nayak. 
Thou‘di it is really unnecessary to decide 
this question, still as it has been aigued 
at great length, we feel we may as well 

express our decision with regard to it also. 
Exhibit F is only one of the large number of 
transactions consisting of sales and nioit- 
made by Koppammal and Ganga 

Navak in tlie vears that followed close on 
the death of Gopal Nayak. It lias not been 
suggested that any of the other deeds was 
a sham. Tlie motive for executing a sham 
deed like Ex. F is not clear. 1 hough it 
was suggested that it might have been 
made for the purpose of averting oi defeat¬ 
ing the objections taken by or on behalf 
of the defendants for the issue of succes¬ 
sion certiheate in favour of Kopparnnial 
Tnd Ganga Nayak, it has not been explain¬ 
ed how Ex. F could have possibly produced 
thit ellect The subsequent conduct of 
Kpammal and Ganga Nayak with regard 
to the sales of the lands included m Lx. 1 
by Govindappa Nayak is more consistent 
with the view that Govindappa Nayak did 
acquire a title to the properties under Ex, i . 
S mere fact that on tlie compromise 
moceedings relating to the succession 
fertifleate Koppammal and Ganga Nay-ak 
mt a release and conveyance m their 
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favoiu and that no such release was ob¬ 
tained by or in favour of Govindappa 
Nayak may be explained by the fact that 
for the purpose of making good the title of 
Govindappa Xayak to the properties, it 
was suilicient that his transferors slionld 
obtain an instrument l)y wliich the 
agnates of Oopal Nayak became debarred 
for oven from making any claim in res¬ 
pect of the properties. For these reasons 
we are unable to hold that it has been 
established by the plaintiff that ICx. F was 
a mere sham and was not intended toi)as.s 
any title. Exhibit F, however, relates only 
to the properties in Hchs. 1 and 2. As 
regards the properties mentioned in ftch. 
3, the title of the plaintiff depending as 
it does on the title of Ganga Navak was 
bound to be establislied either by satis¬ 
factory i)roof of the terms of the Will or 
of the allegation that Ganga Nayak died 
after Koppammal and we have already 
found that the plaintiff lias not proved 
either. In this view it becomes unnecessary 
to discuss the finding of the lower Court 
regarding the title to items Nos. 4 to 10 of 
Sch, 3. llutitis strange that the Judge 
should have been inclined to hold with 
regard thereto in favour of the plaintiff in¬ 
spite of the fact that there is no reference 
whatever in Ex. A to any of the said items 
even though Ex. A purports to be a release 
obtained by Koppammal and Ganga Nayak 
in respect of all the properties of Gopal 
Nayak which were to be taken by them as to 
the result of the compromise. 

The case of the plaintiff has thus entirely 
failed. 

We are not, therefore, surprised that in 
these circumstances of Ovalammal having 
no title whatever to the suit properties, the 
plaintiff should have obtained from her a 
nominal sale-deed for the imrpo.se of 
fighting the defendants in a speculative 
litigation. 

The appeal fails and is dismissed with 
costs. 

V. N. V. Appeal dismissed. 

z. K. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 249 of 1924. 

February 23, 1925. 
Present:—}.!!'. Baker, J. C. 

5IANIK RAO— Defendant—Applicant 

re rsus 

NT IA S S A N—P L AIN TIF F— 

Non-Applicant. 

Provinciol In.’^-olvency -Iff (V 1920), s. 2S (-i)— 
/»«->/executed in fdt'our of insolvents 
.sjii -Son, whether can sue onbond — Insolvent, whether 
i-Aii be iiuanlian ad lileni of minor--Suit onbond^ 
Consideralion, admission of — Re-pay mcnl—Burden of 
proof—Muhammadan Law — dnintness, presumption. 

'Diere i.s no presumption of jointness in estate 
between a Muhammadan son and liis father, [p. 255, 
col. l.J 

Tliere is no law that an insolvent cannot be the 
guardian ad/jL’ja of an infant, [i/iid.] 

Where a bond is executed in favour of a minor and 
there is n«> evidence to show from wliom the con¬ 
sideration of tlu’bond proceeded, nor as to wliether 
tlie minor had any money of his own or not, it 
cannot be said that the minor is not the owner of 
the bond an<l is not entitled t>) sue on it. [ifcid.l 

Where there is no evidence to sliow that a bond 
executed in favour of the minor son of an insolvent 
was ill existence on tlie date of the order of 
adjudication jtassed against the father, therecan b® 
no presumption n.s to tlie father being the reputed 
owner of the bond under s. (31 of tho l^rovincial 
Insolvency Act. so as to disentitle the son from 
suing on the bond. lOven where tlie property in such 
a bond i.s held to have vested in the insolvent the son 
would he entitled to maintain a suit on the bond so 
long as the (Mlieial Assignee or Receiver did not 
interfoiv. |p. 25.'i, cols. 1 A: 2.] 

Cohcnx.Milchcll. am)2bQ. H. D. 202; 59 L. 
il IL 409; 03 L. T. 200; W. R. 551; 7 Morrell 20* 
an<l Alimahmad Abdul Hussein v. Vadilal Devchand 
Parckh, 53 Ind. Cas. 197; 43 B. 890; 21 Bom. L. R. 
relied on. 

Where in answer to a suit on aViond the considera¬ 
tion of the bond is admitted and re-payments are 
alleged the burden lies on tlie defendant to prove the 
re-payments, [p. 255, col. 1.] 

Application for revision of an order of 
the Small Cause Court Judge, Nagpur, 
dated the 30th June 1924, in Civil Suit No. 
1317 of 1923. 

Mr. A. N. Chorghade, for the Applicant. ^ 

Mr. R. N. Padhye, for the Non-AppU" 
cant. 

t 

ORDCR. —The facts of this case are 
that the defendant, who is the applicant, 
executed a bond to the plaintiff-non-apph" 
cant, who is a minor. The minor plaintiffs 
father is a broker in the orange market at 
Nagpur. It was agreed that the defendant 
should sell his oranges through the plaint¬ 
iff's father. 

Admittedly fruit worth Rs. 502-2-0 
sold in this manner. The plaintiff sued on 
the bond and gave the defendant credit 
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for Rs. 217, out of the price of the fruit. 
The defendant contended that the whole 
amount of Rs. 502-2-0 had been paid to¬ 
wards the bond. He farther raised the 
contention that the plaintiifs father was 
an undischarged insolvent and he was the 
person who really took the bond, as the 
minor had no interest in it, and the minor 
could not, therefore, bring a suit on this 
bond. 

The Small Cause Court Judge held that 
the payment of Rs. 285-2 0 by the defend¬ 
ant was not proved and he passed a decree 

for Rs. 960-8 0. 

The defendant applies in revision on 
the same grounds as he urged in the lower 
Court. 

As regards his first contention that the 
minor has no interest in the bond, there is 
no evidence to show from whom the con¬ 
sideration of the bond proceeded. '1 he 
plaintiff is a Muhammadan and there is no 
presumption of jointness in estate between 
himself and his father. There is also no 
evidence that the bond was in existence 
on the date of the order of adjudication so 
as to lead to any presumption under s. 28, 
cl. (3), of the Provincial Insolvency Act, as 
to the plaintiff s fatlier being the reputed 
owner. It is veiy likely that the plaintiff s 
father is carrying on business in the name 
of his son; but as the bond is in the plaint¬ 
iff's name and we do not know whether he 
has any money of his own or not, it cannot 
he said to, be proved that the plaintiff'is 
not the owner of the bond and as such 
not entitled to sue. There is no law that an 
insolvent cannot be the guardian ad litem of 
an infant. 

As regards the second point, which is 
about the credit of Rs. 285-2-0, out of^ the 
price of the fruit, towards the bond, it is 
contended that the burden of proof is on 
the plaintiff to show that this amount was 
re-paid to the defendant and not credited 
towards the bond. This is not so. 1 agree 
with the lower Court in holding that the 
burden of proof is on the defendant. 
The consideration of the bond being ad¬ 
mitted and certain re-payments alleged, the 
burden of proof is clearly on the defendant 
to prove certain re-payments. 

It is contended that the plaintiff has not 
produced his books to show that the re¬ 
payment was made to the defendant. It 
appears, however, from the order-sheet that 
the defendant was given an opportunity of 
inspecting the plaintiff’s books, and if he 
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did not do so or if after iuspecling them he 
did not think tit to put lliem in, an adverse 
inference aiisesagainst him. The plaintiff 
subsequently tmdered them, but they were 
rejected as l)eing put in too late. 

It maybe added that even supposing that 
the property in the bond vested in tlie in¬ 
solvent, the case would be covered by the 
ruling in Coheu v. Mitchell (L) as explained 
in Alimohmad Abdul Hussein v. Vadihil 
Devchand Punkh (2J, so long as the Official 


Assignee or Receiver did not interfere. 

The application is dismissed with costs. 

2, K. Apjdication dismissed. 

(iMlSaini”) Q. 15. 1>. 2l>2; L. J. Q. B. -1U9; 015 I/. 
T. ‘jilG; :5S W. U, aol; T .Monvil 207. 
i2) 53 liul.Cas. 107; 13 B. bOU; 21 Bom, L. U. 849, 
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Present:—Hr. justice Kanhaiya Lai 
and Mr. Justice ^lukerjee. 

IIAU BAKlISli SIXOH—DErEND.vNT- - 

Appellant 
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DAL lUHADVR SIXGII and others— 

Plaintieks—Respondents. 

Oudh Estate. .lc< .i -d ISOO), s.. S, W, 2.?-Taluqdan 
vd »o»-lalu<idari e.sUilc -Ou uer bin/n,r/ properl,/ with 
>icome—.'^ub:n(j"e>ii[y aaiuired f.rnperly, character o/ 

}I f fullf 1^0 IP. 

\Vheie an absolute owner of cei tnin taluqdari as 
•ell asuon-toltuidari properties buys more propeity 
:- thhL income from both sources whicli incomes 
re ccinplet^'v commingled, the subsequent y pur- 

i=' £ 

iroperty p\l!3%ol.'2M^2G4. cob 2.] 

-isi o u i, li. BW-. 2 Pal. 319; 18 L. W. 555; 28 
■' Vk V '(1923)M, W. N. 160 ( 1 . 0 . . re .ed on. 

^ 0 * ' / — It is a sctlled Jawthatasub- 

nm't in'ike his properlv desoendible in a manner 
.0. ;e"“;;niT.^ C o,!.ordin;..T la,v ; and it ap,eara 

e"«s""o ™iuro“d:J 7 her 
!ccch^d“V " 

iltachcd. Ip 5^01. coh 1.] 



i;|4 (!’. ilSar\oldA an absolute estate in 
^ owTright and acqm^^ property for his own uee 
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f>\it of tlu'infoin-’- I'f llin* estate or otherwise, any 
fiisioin relating to the (lev.kluti'.ai of the jjroj'erty in 
the family, it is limitoil in its api'liei'iinn. 

would apply e'-pirdly to the pO'perty inlierilt-d hy 
him and that aeipdred 1)V him in his own right, p. Lhi’J, 
r.l.h. 

Wiiei'e a-T aaling t" the family custom the e.-tate 
d«“s:'nds to a single heir, there is no neta-s-^ary pi'-- 
sumpti":! that it dcseends hy tie* rule of primog. ui- 
ture, an<i if the heir according to the linerd ]iriino- 
gcnilure is more rem'.'te in degree frum the aiuestor 
than other persons, who may ht? collatt'rals etiniing 
within the line of heir>hip. then in tlie absence of 
any proof to the i-.mlrary, noaniess of th-greo prevails 
over directness <if line. 'p. -02. cols. I tV: 2.; 

.le/)fd lidiit V. rd'ii I’artdh Atldiya P'K. 11 I. A. 51; 
lb C. 511; S Ind. Jnr. 272; 1 Sar. P. (V .1. 5ii7; lvali«|ue 
and Jackson's P. C. No. 77; 5 Ind. her. s si -WI 
(P. (7.1, Xaniuliir Bakndttr Sin'ih v. Acluil finm, 2U (’. 
fil'.l; 2U1.A. 77; (> Sar. P. J. :Un; 17 Ind. Jur. Jiy; 
Uatiii\io and .laekson s P. No. 12>; lb Ind. Itce. (n. s.) 
-l.W V. referred to. 

Per Mukerji. J. -Where j>roperty is aerpiircd i>ut of 
the income of an impartible estate governe<l by a 
custom as regards suee< ssion and the ae<iuircd pro- 
ji?rty i.s alli>wed to merge in the main property with a 
view b< its passing to the heir to the main estate, the 
aeereted property is guveraed by the custom. Put 
wher.; l)y Statute a speeial rule of succession is ennel- 
ed with respect to a j'aiiicidar luoperty. unless there 
is an cxiTcss statutory sanction for it, it is not open 
to the owner of the [uoperty to add t<j it otlier pro¬ 
perties, so that the succession to the added property 
may also be governed by the Statute aforesaid, [p. 205, 
col. 2; p, 260. col. 2.J 

f'irst appeal from the decision of the 
Subordinate Judge, Allahabad. 

Mr. Surendro Naik Sen, for the Appellant. 
Messrs. Peary LalBanerji and Balmakund, 
for the Respondents. 

JUDGMENT. 


Kanhalya Lail, J.— The dispute in 
this appeal relates to certain house pro¬ 
perty situated at Allahabad. The o\NTier 
of the proi)erty was Thakur Bajrang 
Bahadur Singh, who died on the 16th 
November, 1900, leaving two widows, 
Musammai Hamath Kuer and Musam- 
mat Sartaj Kuer and a daughter 
tnaf Bhagwat Partab Kuer He was the 
Taluqdar of the Baispur Estate in the 
Partabgarh District, Oudh; and besides the 
Baispur Estate and the house property in 
dispute, he owned some zemindari property 
in the Partabgarh District known as the 
Sarai Murar Singh or Ramnagar property 
some other zemindari property and an occu¬ 
pancy holding in the Allahabad District, 
known as the Bahdaul property, and a house 
In Partabgarh and another large bungalow 
in Allahabad. 

On the death of Bajrang Bahadur Singh, 
the mutation of names was obtained in 
respect of the entire property situated in 
the Districts of Partabgarh and Allaha¬ 


bad by his senior widow. Musammat Har- 
nalh Kuer. Hamath Kuer built 

a now house on a portion of plot No. 130, 
situated in Colonelgunj, Allahabad, forming 
a i-'ait of the property left by her hus¬ 
band ; and that house is also in dispute. 
}liis>u)imat Bhagwat Partab Kuer died on 
the 12tli of May 1910 without leaving any 
issue. Mum lima( Hamath Kuer died on 
tlie 27th March 1914 and was succeeded 
by Mummnwt Sartaj Kuer, the junior 
widow, who died on the I5tli June, 1910. On 
lier death several claimants turned up to 
claim the Baispur Estate and the other pro¬ 
perties left by Thakur Bajrang Bahadur 
Singh. One of those claimants was Alopi 
Din Singh, who professed to be the nearest 
reversionary heir and entitled as such to 
the estate and other property of the de¬ 
ceased under s. 23 of Act 1 of 1869, read with 
the Hindu Law. Another claimant w'as Har 
Baksh Singh, who based his title to the pro¬ 
perty on his being the senior male heir 
in the senior branch of the family to which 
Thakur Bajrang Bahadur Singh belonged, 
under s. 22 of Act 1 of 1809. 

The Revenue Courts directed the muta¬ 
tion of names to be effected in favour of 
Har Baksh Singh in respect of the Baispur 
estate and in favour of Alopi Din Singh 
in respect of the zemindari property situat¬ 
ed in the Partabgarh and Allahabad Dis¬ 
tricts and the cultivatory holding situated 
in the latter. The Municipal Board of 
Allahabad entered the name of Har Baksh 
Singh in respect of the lease-hold rights 
in the plots Nos. 130, 130A and 131 

situated in Mohalla Colonelganj, Allaha¬ 
bad, on W'hich the house property now in 
dispute stands. 

The present suit was filed by Alopi Din 
Singh for the possession of the house pro¬ 
perty, standing in plots Nos. 130, 130A 
and 131 aforesaid, including the lease¬ 
hold rights possessed by Thakur Bajrang 
Bahadur Singh in the above land, 
against Har Baksh Singh for a declara¬ 
tion that he w’as the owner of the said 
property as the nearest reversionary 
heir of Thakur Bajrang Bahadur Singh. 
His allegation was that he was in actual 
possession of the said property and that 
the defendant wrongfully got his nanio 
entered in the Municipal registers and on 
the strength thereof was denying the 
right of the plaintiff and interfering with 
his possession. 
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The defendant denied that the plainlilT 
was in possession of the disiinted property 
and claimed to be entitled to the same a^ 
the senior male heir of tlie senior branch 
of the family to which Thakur Bajrang 
Bahadur Singh belonged, lie further 
pleaded that according to the custom of the 
family and clan to which Thakur Bajrang 
Bahadur Singh belonged, theentireproperty, 
whether ancestral or self-acquired, left by 
Thakur Bajrang Bahadur Singh, became 
a part of his estate and the heir to the estate 
was entitled to get the acquired property 
too. He also asserted that the house pro¬ 
perty in question had been purchased h> 
Thakur Bajrang Bahadur Singh on the Idtli 
February 1890 from the income of the 
Baispur Estate for the benefit and perpe¬ 
tual use of the owner in possession of the 
Baispur Estate, and that it was treated as 
a part of the estate and became heritable 
as a taluqdari property. He also mention¬ 
ed that the house standing on plot ^o. 
130A was built by Musammat Hanmlh 
Kuer at a cost of Rs. 15,000 from the in¬ 
come of the Baispur Estate and that the 
said house must also be treated as an accie- 

tion to the Baispur Estate. 

The Court below found that the house 
property in dispute had not been purchasea 
or built with the income of the Baispur 
Estate, that there was no satisfactory 
proof of a custom applicable to the 
lyor clan to which Thakur Bajrang Baha¬ 
dur Singh belonged, entitling the defend¬ 
ant to the non-taluqdari property left d\ 
the deceased; and that as Ibe plamUli ^^ a3 
the nearst reversionary heir of liiaKu 
Bajrang Bahadur Singh and in actua^ 
possesssion of the disputed property > 
the receipt of rent from the tenants occupy¬ 
ing the same, he was entitled to the declaia- 

tion asked for. , . 

The defendant challenges the coriect- 

neas of those findings; and the mam ques¬ 
tions for consideration are whethei tlie 
plaintiff is the nearest reversionary heii oi 
Thakur Bajrang Bahadur Singh and js 
entitled as such to the property in d^pate 
under s. 23 of Act I of 1869, or the Hindu 
Law, whether the said property had been 
purchased or built out of tlie sayings oi 
income of tho Baispur Instate, and 'a ’ ^ 
treatment'or otherwise, become an accretio 
to or a part of that estate, and whethei 
there was any custom in the family o 
by which the self-acquired 

deceased would devolve oa the senior male 
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member of the senior branch of the family 
along with the estate. It would a so be 
necessarv to consider whether the plamtiil 
was ill possession of the disputed property 
oil t!io date of the suit so as to become entitl¬ 
ed to a declaratory relief. 


The defendant has filed with his written 
statement a iiedigree wliich, so far as it 
is material for the purposes of this 
suit, is fully corroborated by the evidence 

adduced. 

AYe have no hesitation, therefore, in find- 
iu- that the plaintitY is the nearest rever- 
sionarv heir of Thakur Bajrang Bahadur 
8in"h; if s. 25 of Act 1 of 18G!) or the Hindu 

Law is applicable to the case. ^ i - 

The ju'operty now in dispute is not shown 
to liave liecome an accretion to or formed 
mart of the Baispur Estate. The Baispur 
Vistate was situated in Oudh and was held 
by Thakur Bajrang Bahadur bmgh and 
was managed during his minority b> the 

Court of Wards. While the Court of U aids 
wa^in possession of the estate, the «mtn- 
dari property, known as the baiai Maiai 

f n-hbr Kamuagar property, was aci^uired 
bv the Court of Wards for the beneht of 
the minor. Shortly after the release of the 
estate by the Court of AA ards, the Bahdaul 
viUa^es are stated to have been purchased 

bi Thakur Bajrang Bahadur Singh out of 

b;\avin -3 said to have been made over 
the savings evidence 

.n H e point The houses in dis^ 
produced on he pmj- ^^fterwards for 

pute of Its. 4,500 which accord- 

Lrfo‘fhraccount books produced on be^ 
talf of the were^ ”:'hich'the t 

ThakurVjrang Bahadur Singh had 

bdbrte ri"ht as much to the Baispur 
an absolute , ma^ar and Bahdaul vil- 

Estate as^to the u^d acquired; and as there 

tolom he was liable to 
was it is but natural 

account f^i ? income of all the different 

that liekept t e 'ucom 

properties, particular dilfercntia- 

Lgelher wi hold such a commiug- 

tioii or e cannot necessarily imply 

lipg of ^.corporate the villages 

thathe intended 01 1 

which he bad aeriun®a^j^ ^ 

and makethp^d 
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come of which they are said to have been 
purchased. 

An estate as defined by s. 2 of Act I of 
Ibfi!) means the taluqa or immoveable pro¬ 
perty acquired or held by a taluqdar 
or giantee jn the manner mentioned in 
s. 3, 4 or 5 of that Act. It includes cer- 
tain estates not confiscated by the Gover- 
ment, others specifically granted bv it, and 
those obtained under a taluqdari sanad 
granted after the 1st April 1858 and before 
the passing ofthe Act I of 1869, orheldunder 
a Nummary Settlement made lietween the 1st 
day of April, 1858, and the 10th day of Octo¬ 
ber, 1859, inclusive of any other property for 

which a decree may have been subsequent- 

ly obtained at the First regular Settlement. 
By s. 32A, which was inserted bv the 
Uudh Estates Amendment Act, 1910 a 
power is given to a taluqdar or grantee 
or his heir or legatee to declare that any 
immoveable property situated in the United 
Provinces, in which he has a separate 
permanent heritable and transferable right 
shall be a part of his estate for the pur¬ 
poses of the Act, but that provision has 
no retrospective effect. 

as a person whose 
name is entered in the first of the lists 

mentioned m 6 . 8 . Section 10 provides that 

no person shall be considered a taluqdar or 
grantee within the meaning of that Act 
If he 18 not named in such original and 
supplementary lists as have been prepared 
and notified under s. 8. It also requires 
that iht Court shall take judicial notice 
of such lists and regard them as a con¬ 
clusive evidence that the persons named 
therein are such taluqdars or grantees, that 
18 to say, hold their estates under the 
tenures which the lists respectively ascribe 
to them. 

It is contended on behalf of the plainliff- 
1-espondent that it is impossible that an 
estate, so entered, cotild be enlarged by 
any process of purchase or acquisition of 
other property not subject to similar con¬ 
ditions, or by any act or volition of the 
taluqdar or grantee in regard to it excent 
a declaration made under s. 7 or s. ZiA of 
the Act, as amended by the U p Ant 
HI of 1910. Indeed, there was no provi 
sion before the above Amending Act was 
passed under which immoveable pronertv 
subsequently acquired, otherwise than bv 
a special grant of the British Governmenf 
burdened with such conditions, could be 
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made descendible as if it were a part of 
the estate. 

The liouses in question were obviously 
acquired from the joint income of the estate 
and the Sarai Ramnagar and Bahdaul 
properties, the collections made from which 
were kept together without any differen¬ 
tiation or distinction. But neither that 
fact r.or the subsequent commingling of 
the ircome derived from these houses in 
the joint stock or the expenditure in¬ 
curred over their repairs, reconstruction, or 
improvement therefrom is suflBcient to 
impress that property with the character 
and the status which the law assigns to the 
estate as defined in s. 2 and the lists ap¬ 
pended to Act I of 1869. In Maharajah 
Pertab Narain Singh V. Maharanee Subhao 
Kooer (1), where a suit was brought fora 
declaration that the plaintiff was entitled 
to certain estate, the decree passed by their 
Lordships of the Privy Council provided 
that the declaration must be limited to 
the taluqa and what passes with it, and 
that if the last owner had personal or other 
property, not properly a parcel of the 
taluqdari estate, that would seem to be 
descendible according to the ordinary law 
of succession. Their Lordships went on 
to add that the plaintiff would be entitled 
to succeed under s. 22 of Act I of 1869 as 
abintesto to thQ taluqdari estate of the late 
proprietor, including whatever w'as des¬ 
cendible according to the provisions of the 
said Statute. In Jagdish Bahadur v. Shto 
Pertab Singh (2) the moveable and immove¬ 
able property, held by the last female 
holder was^ treated as falling in the same 
category with the taluqa itself and govern¬ 
ed by the same considerations as were 
applicable to the whole property, as if it 
were one corpus, because no differentia¬ 
tion between the two classes of properties 
was made in the plaint and no issue was 
directed to any distinction betiveen them. 

In Thakur Sheo Singhv. Rani Ragkuban 3 
Kunwar (3) w’here the original proprietor 
of the estate had died before Act I of lfc69 
came into force and had made a bequest 
by which he had devised his property in 

i ^ 1 C. L. R. 113; 3 

T I u Suth. P. C. J. 458; Rafique and 

s>^83 (P C) ^ ^ 

11 ??? P- lOf*: 5 C. tv. N. 602: 

(P C)^ R. 298; 8 Sar. P. C. J. 19 

'uK n V J- 352; 8 0.0* 

317; 9 C. W. N. 1009; 2 C. L. J. 194 (P. O.J. 


[§8 i. d. 19Sfl 


♦ ^ ♦ 

BARBAKHSH SIKOS’v. t>kl t5AHAftUR SIMGS. 


S59 


favour of hb utphew to the exclusion of his 
brother, the father of the aforesaid nephew, 
and the said nephew had died childless 
after Act I of 1869 came into force, their 
Lordships of the Privy Council, applying 
the rule of primogeniture embodied in the 
sanad, granted a declaration that the 
entire taluqa as constituted at the date 
of the sanad with the accretions, if any, 
or properties appurtenant to the taiuqa 
passed to the surviving brother 
last proprietor in preference to his widou. 
That decree led to an elaborate inquiiy, 
the result of which is embodied in Rajind- 
ra Bahadur Singh v. Raghubans iCuniyar, 
(4). The contention there was that the 
vilisges purchased with the income or the 
taluqa were accretions to the estate 
with the house and certain moveable 
property left bv the deceased. But their 
Lordships of the Privy Council repelled 
that contention in regard to soch pro¬ 
perties as had not been obtained in ex¬ 
change for those included in the sanad, 
or had not been granted under conditions 
similar to those applicable to the estate; 
and some of the villages, which had been 
purchased by the last holder after the 

sanad, were excluded. ^ • o • i. „ 

The decisions in Thakur Ishri Singh v. 

Thakur Baldeo Singh (5j and 
Husain Khan v. Mohammad Yasin Alt 
Khan (6) proceeded on the basis of a family 
custom as applicable to the subsequently 
acquired property and have no direct bear¬ 
ing on the present issue. , . T.r 

On the other hand, in Parhati Kumari 

Debi V. Jagadis Chander Dhobal (7) 
certain villages had been acquired by 

Court of Wards on behalf of the 

out of the savings of the ancestral estate 

and the rents of the villages so acquired 

and of the ancestral estate were co lected 
by the same servants and the collection 
papers kept with the papers of the pareiit 
estate, their Lordships of the Privy Council 


(4) 48 Ind. Oas. 213-, 40 A. 470; 21 O 51' 

T T QRS- 5 O Li J AOP 8 L. W. 570; (191o; M. 

83iT' 23 6. L J 456; 23 0. W. N. 101; 20 Bom. L. R. 

1075; 451. A. 134 (P. C.). ^ ^ ^ ^ p 

(5) 111. A. 135; 10 C. 792; 8 Ind. 331.^ ^ • 

C. J. 528; RaBque and Jackson s P. C. No. 79, 5 Incl. 

^^)^36lid.^Ca^'29M3 I-A-269; 3B 

A.X.J.1083; 18 Bom. V R- 884; 31 M. L J. 804 38 
A. 552; (1916) 2 M. W. N. 555; 25 0. L. J. 1, 19^ ^ 
290; 1P. L. W. 122; 21 0. W. N. 410; 4 0. L. J. 8, 4 n. 

V)^29^i; A:\2; 29 0. 433; 6 0. W. N. 490; 4 Bom. L. 

pi 365; 8 aar. P. 0. J. 205 (P. 0.). 


held that on those meagre facts they would 
not he justified in holding that the Raja 
intended to incorporate the villages pur¬ 
chased out of the savings of the ancestral 
estate for the purpose of succession. 

In Janki Prasad Singh v. Dwarka Prasad 
Singh (8) llieir Lordships of the Privy 
Council pointed out that the question 
whether the properties acquired by an 
owner become a part of his impartible 
estate for the purpose of succession de¬ 
pended on his intention to incorpo¬ 
rate the acquisition witli tlie original 
estate. But that intention can only 
be gathered in most cases fi'om his de¬ 
claration, conduct or treatment, or, in other 
words, from the mode of his dealing with 
the property or its income; and the mere 
fact that the purchase of the subsequently 
acquired property was made from the 
savings of the impartible estate cannot by 
itself be always regarded as sulhcient proof 
of his intention to incorporate it. If a 
person is the absolute owner of the income 
derived from an impartible estate, it is 
open to him to spend that income in any 
wav ho likes or to invest it m the ac¬ 
quisition of the other property. If he in¬ 
vests it in the acquisition of other pro¬ 
perty, the property so acquired partakes 
of the nature of the income which con¬ 
tributed to its acquisition and continues 
to be his self-acquired property in the 
same sense as the income of the imparti¬ 
ble estate, which is absolutely his. The 
mere fact that he keeps the income of 

such subsequently acquired property with 

the income of the impartible estate does 
not establish such incorporation as to 
make the subsequently acquired estate 
Z accretion to or a part and parcel of 
the impartible estate for the purpose of 

^^\Tjl7damba Kumari v. Wazir Narain 
Sinqh (9) tbeir Lordships of the Privy 
CoMcil. referring to the purchase of cerlam 
Gerties acquired out of savings of the 

Sarampur Gaddi, observed. . j v. i 
^ “Originally the estate was in debt, and 
as there is no evidence of any acquisition 


T I Poc 73- 10 I A 170: 17 C. W. N. 1029; 
f 25 M L J 34; (1913) M. W. N. 630; 18 

t"fj 200 llA 15 Bom. L, R. 853; 16 0. 

C;216t3rA.391(P.C.). 
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of provn-ily front otlier souives. it follows 
til.') ;'!1 Ihe esfnto possessed hv the K:ija 
■;th' r than the impartible liai \\as derived 
fi’Min the inrmne of the Raf i[se\f. In the 
end this income produced verv consider- 
■d-le property. There were certain villages, 
cmtain inortyages, usufructuary and otl'iei- 
wise. sums due on bonds and decrees. Gov- 
'■rnment pinniissory-notes to the extent of 
two lacs, and other moveable and immove- 
able propertie.s. With the exception of the 
Government jn-omissory-notes tlie whole 
of these have been awarded to tlie plaint¬ 
iff upon the ground that thev represenle<l 
an accretion tn the estate and descended 

with It. Their Lordships think that this con¬ 
clusion is wrong, and that its error is due 
to the idea that the produce of the 
impartible estate naturally Lelnngs to 
and forms an accretion to the oiVdnal 

* * 1 the true position 

IS considered, tliere is no accretion at all. 

Ine income when received is the absolute 
properly of the owner of tlie imi>artible 
estate. It ditfers in no way from property 

that he might have gained by his own 
ettort, or that had come to liim in cir¬ 
cumstances entirely disassociaterl from the 
ownership of the A’a;. It is a strong as- 

income of the 

property of this nature is so affected bv 
the source from which it came tliat it still 
retains Us original character” 

They pointed out the confusion whicli 
wtis likely to result front the application 
of the tied l ine appertaining to the incorpora- 

ton of a separately acquired estate into 

the 01 diiiary joint family property to the 
question of tlie incorporation of property 

subsequently purchased out of U.e income 
of an impartible estate, for in the former 
case the income equally with Ihe corpus 
forms a part of the family property, and 
if the owner mi.xes his own moneys with 
the moneys of the family, for example ' 
by putting the whole into one account at 
the yink or by treating them in his ac¬ 
counts as indistinguishable, his onn earn¬ 
ings share with the property, with which 
yey are mingled, llie character of join 
family properly; hut no such considerations 
necessarily apply to the income frem im- 
partible properly. 

The evyence adduced in the present 
case merely goes to show that the ..V,. 
prietor of Baispur Estate kept the S' 
come <;,f the eammeian properlv witP .i * 
deuved from the Bais^r EslatT ia ‘ 
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common treasury. The evidence of Muham* 
mad lai|ub, who n.^ed to write the ac¬ 
counts, shows that the income of all the 
three properties used to be written in one 
and the same account books; and the 
accounts produced sliow that the money 
required for the purchase of the house' 
property in dispute was paid out of the 
common treasury. Thakur Bajrang Baha¬ 
dur Singh used to live in one of the 
houses purchased by him at Allahabad 
and died there. After his death 
Hamath Kuer, his senior widow, built a 
new house over a portion of ])lot No. 130 
at a cost of Bs. 10.000 or Rs. 12,000 and 
that money too, according to the account 
books for 131G to 1319 A and the evidence 
of Muliamniad Vaqub and Mata Bhik, 
was i)aid out of the common treasuir. It 
follows that the income derived from the 
rent of those liouses, such as were not 
occupied by the proprietor or his widows, 
was deposited in and the expenses for 
their repairs and the ground rent and taxes' 
I'ayable for the said property were paid outof 
the common stock. These facts are not, how¬ 
ever, inconsistent with an intention to keep 

the house property aforesaid separate from 
the parent estate for the purpose of succes¬ 
sion. There is nothing to show that Thakur 
Bajrang Bahadur Singh dealt with the house 
property in such a way as to make it a 
part and parcel of the Baispur Estate. He 
had another house in Partabgarh, which' 
he had similarly purchased presumably out 
of the income or savings which he had at 
his disposal; and that house was held in 
a suit to which the present defendant-ap¬ 
pellant was a party not to have been in¬ 
corporated with the estate and to he 

de.scendible as if it were distinct from the 
Baispur Estate. 

llie Oudh Estates Act was intended to 
uenne the rights of taluqdars and others in 
ceitain estates in Oudh and to regulate the 
course of succession thereto; and s. 1. 
of that Act limits its operation to the estates 
therein referred to. Unless by an act of 
deliberate incorporation or declaration oi* 
other method recognised by law any pro- 
peily subsequently acquired becomes a, 
pait of tlie estate itself, the rule of suc¬ 
cession prescribed by the Act cannot b© 
applied to regulate its devolution. A transfer 
of such property, for instance, by a gift or 
bequest would not attract the provisions of 
ss. 16,17 or 18 of Act I of 1869, as they 
stood before they were amended by the Ui 
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P. Act III of 1910, and unless a declara¬ 
tion is made in the manner required by 
s. 32 A, which was added by s. 20 of the 
Amending Act, the provisions of ss. 16 and 
18 woxtld still be inapplicable to such pro¬ 
perty. If that is so, such a property cannot 
be incorporated with the estate for the 
purpose of succession, unless it was, prioi 
to such acquisition, held under similar 
conditions or there is some act or declaia- 
tion showing an unmistakable intention to 
incorporate it, and sutlicient in law to make 
it descendible in the same manner as the 
estate. As pointed out by Chamler, C. J., 
whose observations were quoted "’^th ap¬ 
proval by their Tjordships of the Privy 
Council 'in Hajindra Bahadur v. 

Raghxibans Rxinwar f4\ it is a settled law 
that a subject cannot make his propeit> 

descendible in a manner not recognised by 
the ordinary law; and it appears to follow 
that he cannot by express declaration, stm 
less by mere volition, whether actual oi 

presumed, subject the property acquired by 
him to a rule of succession applicable to the 
property which he had received ijy a gi an 
to which certain conditions were attache . 

It is, moreover, doubtful how far Act 
of 11S69 can apply to the devolution of pro¬ 
perty situated outside Oudh except ^ 

cases covered by s. 32A of ^ ^ 
as amended by the Ih P. Act III of 19 . 

It is impossible, in these circumstances, o 
hold that the house property in dispute 
was incorporated with the estate so as 
be descendible according to the 
rules of succession laid down in Act 

.1 V. . rov 

It, however, remains to consider ho\ 
the defendant-appellant has established a 

custom of the family or ckn to 
Thakur Bajrang Bahadur Singh and the 
parties belong, entitling hirn to inherit the 

property in dispute in preference to 
plaintiff. The word 'Haluqdar as defined 
by a. 2 of Act I of 1869 means any peison 
whose name is entered in Ibe first 
lists appended to Act I of 1869. I he ^ 
of Thakur Saltanat Bahadur Singh, tne 
father of Bajrang Bahadur Singh, ® 
tered at No. 167 in the list 
No. 126 in the list No. 2 appended to Act 
I of 1869 in respect of the Baispur Estate 
He was, therefore, a ‘'taluqdar 
meaning of s. 8 and s. 22 of Act I of •. 

Thakur Saltanat Bahadur Singh died some 
time in. 1861, i. e., before Act I of 1^8b9 
pawed. That fact is boyae out by a 
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narrative preparerl by Mr. alker, an 
Extra Assistant Commissioner of Partab- 
garh, which is appended to the printed 
register of taluqdars kept in the office of 
the Deputy Commissioner of Partabgarh, 
which was summoned and examined by the 

Court below (Kx. 38). That narrative sho\va 
that Saltanat Bahadur Singh left at his 
death onlv one son, Bajrang Bahadur Singh 
then a niinor, and two marriageable daugh¬ 
ters. Both under the Hindu Law and under 
s. 22 of Act I of 1869 subserpiently enacted 
the heir uf Saltanat llaliLulur Singli was 
Ihe same; and no qucstiuji of diverting 
the succession from him by the api)licatiuu 
of s 22 of Act I of 1861), as amended by 

s 91 of the Oudh Estates Amendment Act 

to the estate of Saltanat Bahadur Ningli 

could, therefore, arise. 

ruder ss. 8 and 10 of Act I ol loG9 tliere 

is a conclusive iu'esumi>ti'»n that lh(‘ estate 
of Saltanat Baluulur Singh aceor.ling to 
tlie custom of the family on or before the 
13lh Kebruarv, 1856. ordinarily devolved on 
a single heir. The provision as to concUi- 
sivene% contained in s. 10 cannot apply to 
property which is not an estate, but unless 
the familv is known to possess dilleient 
kinds of' properties held under diverse 

tenures, the existence of® 
familv and governing the devolution of the 
estate gives rise to a presumption, by no 
means conclusive, tl.at tlie entire family 
propertv devolves in one and the same 
manner. Saltanat Bahadur Singh had an 
Absolute right to the property, winch he 
held at the time of his death; and Bajrang 
Bahadur Singh similarly possessed an ab¬ 
solute right to the properly, which he liad 
Xrited from his father, and he had sub- 
seauently acquired. There is no evidence 
to'^show that the family custom, the exis¬ 
tence of which received statutory aflirma- 
tencc 01 ,vis confined in its operation 

loTheAsUt ’, an^was inapplieable to the 

property subsequently acquired; and as 

.iMamnm 1 Id i-cbiilled, 

custom m the acquired property 

b'fl brBajrang Bahadur Singh at his death 

rhiofi iS- 
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applied to the property subsequentlv ac¬ 
quired by the holder of the estate. Wliere 
a family possesses ancestral property, 
governed by one riile of devolution, and a 
member of that familj^ acquires other pro¬ 
perty by his personal exertions and ^vithoui 
any detriment to the ancestral estate, differ¬ 
ent considerations may arise. Rut when, as in 
this case, the tahirfdar holds an absolute 
estate in his own right and acquires pro¬ 
perty for his own use out of the income of 
that estate or otherwise, any custom relating 
to the devolution of the property in the 
family, unless it is limited in its'applica- 
tion, would apply e(mally to the property 
inherited by him and that acquired by him 
in his own right. 

InAchal Ram v. Cdai Partah Addiya Dal 
(11) a custom of impartibility applicable to 
the estate was applied to the property 
subseq^uently acquired ; and in Par- 
hati Kvnwar v. Chandarpal Kunwar (12) 
a family custom excluding daughters from 
inheritance from an impartible estate was 
similarly applied in regard to the devolu¬ 
tion of an estate belonging to the same 
family which was partible. 

The defendant has, however, given no 
evidence to show what the special incidents 
of that custom were. The custom was one 
of single heir descent: and whether Bajrang 
Bahadur Singh inherited the estate under 
the Hindu Law or under Act I of 1869, it 
descended, on his death, according to the 
custom of single heir descent, obtaining in 
the family, on his senior widow, and after 
her, on his junior widow; and the person 
who would be entitled to the property on 
the death of the latter would be the person 
who would be the nearest heir under the 
OTdinary law. As pointed out in Achal 
mrn v. Udai Partab Addiya DatiU) and 
Nanndar Bahadur Singh v Achal Ram (13) 

where according to the family custom the 
estate descends to a single heir, there is no 

necessary presumption that it descends by 
the rule or primogeniture, and if the heir 
according to the lineal primogeniture is 
more remote in degree from the ancestor 
than other persons, who may be collaterals 
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coming within the line of heirship, then 
in the al^sence of any proof to the contrary, 
nearness of degree prevails over directness 
of line. The plaintiff being the nearest 
reversionary heir of Bajrang Bahadur Singh 
is, therefore, entitled to the disputed pro¬ 
perty in preference to the defendant both 
under s. 23 of Act I of 1869 and under the 
Hindu Law. 

* * * 

The appeal, therefore, fails and is hereby 
dimissed with costs including fees in this 
Court on the higher scale. 

Mukerji, J. —The suit out of which 
this appeal has arisen was instituted by one 
Babu Alopi Din Singh, the father of the 
present respondents, against the appellant 
to obtain a declaration of title with respect 
to certain house property situate in the 
town of Allahabad. 

It is common ground that the last male 
owner of the property was one Babu 
Bajrang Bahadur Singh. He died some¬ 
time in 1900 and was succeeded by, one 
after the other, his two widows. The junior 
of the two widows, Musammat Sartaj 
Kunwar, died in 1916 and thereupon the 
question as to the succession to the pro¬ 
perty arose. Babu Bajrang Singh owned, 
among other properties, a taluqa known 
as Baispur in the District of Partabgarh in 
the Province of Oudh. That taluqdari pro¬ 
perty is in the possession of the defendant- 
appellant. The plaintiff claimed as the 
nearest male agnate of Bajrang Bahadur 
Singh. The defendant claims that the 
right of succession is governed by Act I 
of 1869 (governing the succession to taluqdari 
estate, and he, as the eldest son in the eldest 
line, is entitled to succeed. The appellant 
denied that the plaintiff was in possession 
of the property and contended that by a 
family custom the property acquired by the 
talqudar (it being common ground that the 
property in suit was purchased by Bajrang 
Bahadur Singh) and other taluqdars of the 
same clan, passed to the person succeeding 
to the taluqdari estate and that, in any 
case, the property in suit became incor¬ 
porated with the taluqdari property of 
Baispur. 

The learned Subordinate Judge found 
that the plaintiff was the nearest male 
agnate, that he was in possession, that the 
custom alleged by the defendant-appellant 

was not proved and that Act I of 1869 

did not gcvr'-n ^hp suppeppiQn to the present 

property, He did opt com© to any definite 
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finding as to whether the property in suit 
had been incorporated or not with the 
estate in Oudh. He accordingly decreed 
the suit. 

In appeal the following points have been 
urged and require consideration 

(1) Whether the plaintiff was in posses¬ 
sion of the property in suit at the date of 
it? 

(2) Whether the plaintiff was the nearest 
agnate to Bajrang Bahadur 8ingh at the 
dale of the death of Sartaj Kunwar? 

(3) Whether by any family custom proper¬ 
ty acquired by a taluqdar on the Soam 
Bansi clan passed to the person who in¬ 
herited the tahiqa itself? 

(4) Whether the property in suit had been 
incorporated in and had become an accre¬ 
tion to the estate Baispur? 

As a second string to their bow the 
respondent have contended, for the first 
time in this Court, that even if the property 
in suit he taken to have become a part 
of the ialuqdaH Estate of Baispur, the suc¬ 
cession to the entire Estate of Baispur would 
be governed, in the circumstances of the 
case, not by Act 1 of 1869 hut by 
the ordinary Hindu Law. In view of this 
new contention, the following point also 
requires determination, namely, whether in 
case the property in suit be found to be 
an accertion to the Estate of Baispur, the 
succession would he governed by the ordi¬ 
nary Hindu Law in preference to Act I 

of 1869. 

The case has been very ably argued on 
bolh sides and much time has been devoted 
to the consideration of the facts and the 

points of law involved. 

On the first point, namely whether the 
plaintiff was in possession at vhe date 
of the suit, it appears to me that the 
evidence is overwhelming and is conclu- 
8lVG 

3^1 3^ 3^ 9|c ^ ^ ^ ^ 

Point No. 2. This point is also very 
clear. The appellant filed a pedigree of 
the family. It appears that the plaintitt 
coptended himself with filing a short 
pedigree showing his connection with 

the deceased. * 

I agree with the Court below that the 
plaintiff has established his relationship 
as alleged by him in the plaint. 

The third point (as set forth 
that requires determination is whether 
there is any custom by which the property 


in suit may be regarded as a part of the 
Baispur taluqa estate. At the outset I 
may point out that the custom as propound¬ 
ed, in para. 11 of the written state¬ 
ment, at page 4 of the printed record is 
a very wide one. It is said that the custom 
obtained not only in the family but also 

in the entire clan and among all the 

dars of Oudh. specially those in the District 
of Partabgarh. If such a custom existed, 
it would be easy to prove because the 
range from which instances could be quoted 
woifld be very wide. But evidence on the 
point consists of the statements of ^ only 
three witnesses, namely Babuam bartaj 
Kanwar Raja Partab Bahadur Singh and 
Ra^hunandan Singh. The evidence of tliese 
witnesses is entirely vague and unsatis¬ 
factory and it would be slieer waste of 
time to seriously discuss it. Agreeing 
with the Court below I hold that this custom 

has not been established. 

In support of the plea that the propeity 
in suit has been incorporated into and has 
become a part of the Estate of Baispur, 
the learned Counsel for the appellant has 
relied on certain rulings of the Coun¬ 
cil as establishing the proposition that if 
any such accretion or incorporation could 
be^ proved, the succession to the accieted 
property would be governed by the same 
rule of law as the mam estate itseH. The 
learned Counsel, however, admitted that no 
case would be cited by him in which it 
Tad ever been held by their Lordships of 
the Privv Council that a pioperty subse- 
nuentiv acquired by a taluqdar had been 
treated as an accretion and the succession 
that accreted property had been held 
to follow the estate. It appears to me that 

iherris an essential difference bat'v^on ac- 
there is pqtate the succession to which 
cretion to an estat , property 

vniS^hav'e reL acquired by a taluq, 

dar out h's dly, where property 

estate. ft income of an imparti- 

is acquired out otma' ^ 

hie estate g°^®^\jq^iredpropertyisallow- 
succession ^^ain property with a view 

f Us^asffng to thp heir to the main estate, 
to its j^-^^nertv is governed by the 
the by Statute special rule 

custom. Bu -pteci with respect to a 

of succession 19 eaacted^^^^^ 

particular p7 op y,.sa^ express statutory 
for it it is not open to the owner 
1 the property to add to it Other propert,e3, 
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BO that the succession to the added property 
may also be governed by the Statute afore¬ 
said. The reason is clear. In the former 
case it is a custom which governs the entire 
estate and the properties which constitute 
the estate may increase or decrease. But 
where the law imposes particular rules of 
s\iccession as opposed to the ordinary rule 
of succession with respect to a certain 
properly, that rule of succession can govern 
that property alone. It is not in the power 
of a subject of the Crown to alter the law 
of the land as to succession even by purport¬ 
ing to add property to his original estate. 

There is only one case which has been 
cited on the point and it related to a pro¬ 
perty succession to which was governed by 
the terms of a sanad or written grant. 
It was hehl that only the properties which 
were the subject-matter of the grant could 
be governed by the terms of the grant and 
any properly that was acquired by the 
grantee otit of the income of the granted 
property could not be made subject to tlie 
terms o*f the grant. This principle, in my 
oiiinion, apidies to all tnhntdari properties, 
the succession to wliich is governed by tlie 
special Staliit(‘of law enacted in s. 22 of 

Act I of iscy. 

The case mentioned is that of Rajcndra 
Bahadur Singh v. Ragluibans Kunwar (4). 

The view that has been urged for the 
respondents and which has found accept¬ 
ance with me is corroborated by the fact 
that the Legislature thought it necessary to 
enact a special rule of law as regards pro¬ 
perties other than the taluqdari property— 
the succession to which was originally gov¬ 
erned by Act I of 1869. By the amend¬ 
ing Act. Ill of 1910 a section was added 
to the original Act as s. 32A. It authorised 
any taluqdar or his grantee or heir or 
legatee by a registered instrument to be 
executed in a certain manner to declare 
that any property owned by him and 
situate within the United Provinces, other 
than his taluqdari property, shall become 
a part of his estate. It is significant that 
this enabling clause limits the situation 
of the properly to be so added to the estate. 
The clause does not permit any property 
situated outside the United Provinces to be 
made a part of the taluqdari estate. 

The view taken by me is further streng¬ 
thened by the fact that the language of 
the preamble indicates that the Govern¬ 
ment wanted to enact rules with respect 
to certain specified properties situate within 


Oudh. The :)roperties with respect to 
which the ru es were to apply^ were so 
described as to be confined within the 
limits of Oudh. 

In the absence of any direct ruling of 
the Privy Council that it is possible for 
a taluqdar to add to his taluqdari properly 
a property succession to Avhich would be 
governed hy the same rules as goyein the 
talu<ia itself, 1 am of opinion that it is not 
open to do so to a taluqdar. This point 
was directly answered, as I answer it, by 
two eminent Judges of the Judicial Com¬ 
missioner's Court, namely Mr. (afterwards 
Sir) Sunder Lai and Mr. (afterwards Sir 
Theodore Caro) Piggolt in the case of Janki 
Pra-md Singh v. JJwarka Pramd Singh (14). 
This case went before their Lordships of 
the Privy (Vmncil, Imt there was no pro¬ 
nouncement on the question whether the 
self-acquired property of a tahiqdar would 
be governed by the same rules of succes¬ 
sion as the taluqdari property itself [Janki 
Pershad SiiKih v. Du'arka Pershad Singh 
( 8 ).] ■ 

Coming to the question of fact, namely, 
whether on the evidence it should be held 
or not that the ])roperty in suit was in¬ 
corporated with the iahiqdari property, I 
am emphatically of opinion that the evi¬ 
dence does not justify any answer in the 
affirmative. 

The evidence on the point consists of 
certain extracts from account books. These 
show that the consideration for the sale- 
deed* was taken out from the treasury at 
Baispur, that the income from the property 
in suit, namely, rents, were entered in the 
account books of the Baispur Kstate and 
expenditure for the repairs or addition to 
the buildings weie met out of the 
kept at Baispur. It has been urged that 
this is conclusive evidence showing that 
there was a complete commingling of the 
incomes from the properties at Baispur ana 
at Allahabad and that, therefore, it must 
follow as a matter of law that Bajrang 
Bahadur Singh had decided that the pro¬ 
perty in suit should form a part of 
estate at Baispur and should descend to tno 
same heir of his as the Baispur Estate. 

The income from the Baispur Estate 
the absolute property of Bajrang i 

Singh and it was entirely at his ’ 

He was the absolute owner of his non- m jt 
dari properties, including the property 

' (11) 9 lud. Cas. 
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suit, and the income from those non tahni’ 
dan properties would also be entirely at 
his disposal. Under tlie circumstances 1 
do not see how he could act otherwise 
than he did in the matter of keeping tlie 
accounts and putting the incomes together 
and spending monies out of the common 
stock for the improvement of any such 
properties belonging to him. Bajrang 
Bahadur Singh was not accountable to any¬ 
body for the incomes of the estate of these 
properties and it was, as I have stated, no 
interest of his to duplicate or triplicate 
the accounts or to keep separate sets of 
servants for collection of rents and incomes 
from separate properties and for their 
supervision. Ifail tosee thenhowa natural 
and only possible conduct open to Bajrang 
Bahadur Singh can be construed as evi¬ 
dencing an intention on his part that his 
self-acquired properties should go along 
with his taluqdari properties for succession. 

It is difficult to get an authority on 
matters of evidence which may be of any 
use. But unfortunatel}'' for the appellant 
there is one and it entirely demolishes 
his case. In the case of Jngdamha Kitiitnri 
'v. Wazir Navain Singh (9) a dispute arose 
as to succession to an impartible estate 
known as Serampur Raj. The last owner 
of the property was one Raja Saroda Narain. 
The plaintiff in the suit was his widow 
and, the defendant was the late Raja’s un¬ 
divided cousin. By custom, the Serampur 
Estate was impartible and went to a single 
. male owner. It was held under the circum¬ 
stances that the main estate was bound to 
go to the defendant, the parties being sub¬ 
ject to Mitakshara Law. But there was con¬ 
siderable amount of zamindari and move- 
able property which had been acquired out 
of the income of the main estate by Saroda 
Rarain. It was found, to quote the words of 
the Counsel for the respondent in the case, 
that “the collections were made by one 
> set of servants and the entries were 
made in one set of books.” Both the 
ill Courts in India had, found from this 
fact that there was an intention of incorpo- 
ration on the part of the late Raja Saroda 
Narain, of the eem^dari properties with the 
main Mtate. Their Lordships of the Privy 
Oouncil quote in their judgment the state- 
■y ment of the Manager—the statement which 
j was supposed to have been made in the in- 
Im of the respondent—and came to the 

^A conclusion that that evidence did not justify 

an inference of any intention of incorpora-r 


tioiii After this i>mnoniicement of oi)inicin 
it is inipossilile for the appellant to con¬ 
tend sucessfully that the property in tuit 
has become an accretion to the Baispnr 
Estate and it must go to the party wlio 
should succeed to the latter. 

This contention, therefore, fails. 

In view of my hading on point No. 4 
it seems to be needless to discuss whether 
in the circumstances of the present case 
the succession to the Baispur Estate would 
be governed by the Hindu Law or by Act I 

of 18G9. it was stated at the Bar that the 
respondents contemplated a litigation with 
the appellant for the Baispur Estate. In 
view of this proposed litigation, it is all 
tlie more desirable to a void an\- i)rouounce- 
meiit of opinion an any matter, tlie de¬ 
cision of which is notan absolute necessity 
for the disposal of the present appeal. I, 
therefore, decline to express any view on 
the fifth point raised. 

In view of my linding, the present apjieal 
should fail and I would dismiss it. 

BY THE COURT. -The appeal is 
dismissed with costs including fees in tliis 
Court on the higher scale. 

K. s. D. Appeal dismi .' i .- ied . 
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Present:—Sir Oiimwood Mears, Kr,, Chief 
Justice, and Mr. Justice Piggott. 

Dr. HAR PRASAD and others— 
Defe.n HANTS—Appellants 

I'ersus 

GULZARI LAL— Plaintiff—Respondent. 

Landlord and tenant—Agreement to plant grove-- 
Covena7it against sale to stranger, whether prohibits 

mortgage. , , 

By an agreement between a landlord and a tenant 
the latter was permitted to'plant a grove of the one- 
quarter of which he was to become owner, one of the 
conditions of the agreement being that he should not 
sell his one-quarter share to any stranger, hut only 
to the proprietor by whose permission the grove 
was to be planted or to co-sharers of such pro- 

that the prohibition contained in the agree¬ 
ment was directed against a sale to an outsider and 
did not affect the power of the tenant to mortgage his 
share of the grove. 

Letters Patent Appeal from a judgment 
and decree of Mr. J ustice Daniels, in Second 
Civil Appeal No. 1571 of 1922, dated the 
3rd April 1924, and printed in 85 Ind. Gas. 99. 


m 

Dr. K. Katju and Mr. Gviznri Lnl, 
for the Appellants. 

Mr. Bhagwati Shankar, for the Respond¬ 
ent. 

JUDGMENT.— The only question 
raised by these two connected appeals is as 
to the interpretation of a document. That 
was an agreement between a tenant of the 
name of Bhola and his Ian i-holder as to the 
terms on which Biiol i would be permitted 
to plant a grove. The i)arties are agreed 
that Bhola was to become the owner of one- 
quarter of the grove, subject only to such 
restrictions as were laid down in the agree¬ 
ment itself. One of these restrictions was 
that ho should not sell this one-quarter 
share to any stranger, but only to the pro¬ 
prietor by whose permission the grove was 
to be planted, or to co-sharers of such pro¬ 
prietor. As a matter of fact there has been 
no sale of the share in (luestion but only a 

mortgage, and the whole point for us to 
determine is whether this prohibition, in 
terms directed only against a sale must 
be read either by necessary implication, 
or on a view of the position of the parties 
and the terms of the document as a whole 
as being also a covenant against mortgag¬ 
ing. The learned Judge of this Court has 
held that the prohibition is directed against 
a sale to an outsider and that the proprie¬ 
tary rights which Bhola was to take under 
the agreement could not be further modi¬ 
fied except by express covenant. He holds 
that there was no covenant against mortgag¬ 
ing. In our opinion he was right in so 
deciding. This finding determines both the 
appeals, which we dismiss accordingly with 
costs. 

z. K. Appeals dismissed . 
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Limitation Act (IX of IdOS), Seh. I, Art. 182 {5)^ 

Eztcution of decrtt —Step-in-aid of extcutinn _ 

Application, dzfective, whether operates to extend 
{-invitation, 
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Appdlant obtained a decree and applied for execu¬ 
tion of i( by attachment of immoveable property. A 
report was made on the application that the number 
of the suit given in the application was not correct, 
Tlie Court thereupon passed an order that the appli¬ 
cation sliould be returned for amendment. The appli¬ 
cation, however, was not taken back by the decree- 
holder and remained on the record and nothing further 
was done in connection with it: 

Held, that the application, although defective, was a 
6tep-in-aid of execution within the meaning of 
Art. 182 (5) of Sell. I to the Limitation A' t; and 
was sufficient to keep the decree alive, [p. 268, col. 1.] 

Second appeal from an order of the Dis¬ 
trict Judge, Karnal and Rohtak, dated the 
25th November 192-1, reversing that of the 
Subordinate Judge, Fourth Class, Jhajjar, 
District Rohtak, dated the 19th May 1924. 

Mr. Shamair Chand, for the Appellant. 

Mr. K. J. Rustomji, for the Respondents. 

JUDGMENT.— The facts leading up to 
this second appeal are as follows:— 

The plaintiff obtained a decree on the 
22nd November 1919. He applied for exe¬ 
cution of that decree on the 4th November 
1920, and that application was in order. 
He next applied, on the 16th August 1923, 
for execution by attachment of immoveable 
pioperty. A report was made upon this 
application, on the 28tii August 1923, that 
the number of the suit given in the ap¬ 
plication, namely, 816 of 1919, was not 
correct. Accordingly the Court passed an 
order, on the 30th August 1923, that the 
application should be returned for amend¬ 
ment. No one seems to have been present 
on that occasion and, as a matter of fact, 
the application was never taken back but 
remained upon the record. The next ap¬ 
plication put in was on the 18th January 
1924. 

It was argued before the First Court 
that the application of the Ifith August 
1923, being defective, could not be consider¬ 
ed as a step-in-aid so as to save limitation. 
The Court, however, held that the applica¬ 
tion of ISth January 1924, was within time. 
On appeal the District Judge reversed this 
decision and held that the application of 
the 16th August 1923, was not a step-in-aid 
and that the subssquent application was, 
therefore, barred by time. 

There are numerous rulings on the sub¬ 
ject, some before the passing of the n 0 W 
C. P. C., and some later. An attempt was 
made to argue before me that 0. XXI, r. 17 
of the new Code is not the same as s. 
of the old Code and that, therefore, the 
previous rulings are not applicable. The 
only distinction, however, between the two 


LSKH ram V. 8URDIAL. 


LEKH RAM V. OURDTAL. 


2G7 


LS81. 0.1925] 

Codes in this respect is that now there ia 
an addition that if the application is 
amended within the time fixed it shall be 
deemed to have been an application in 
accordance with law and to have been pre¬ 
sented on the date when it was first pre¬ 
sented. Formerly it was held that the date 
of the filing of the application was the 
date of the amendment. This new provision 
therefore, prima facie only altered the old 
law in so far that now the amended ap¬ 
plication takes effect from the date when 
it was first filed and not from the date when 
it was amended. 

I shall refer to three Madras rulings. In 
Earmnandan Chetti v. Periatamhi (1) it was 
held that an application for execution of a 
decree which did not comply in every 
particular with the requirements of s. 235 
of the C. P. C. and which having been 
returned to the judgment-debtor for amend¬ 
ment, had not been proceeded with, might 
still suffice to keep the decree alive. Section 
235 of the C. P. C. corresponds to 0. XXI, 
r. 11 of the new 0. P. C., and it was as 
regards the provisions of this latter sec¬ 
tion that the application in dispute was 
defective. As there is no material differ¬ 
ence between the two Codes, this ruling, 
therefore, supports the appellant. 

The next Madras ruling is Vadivelu 
Pillai V. Maruda Pillai (2). This was de¬ 
cided \mder the new C. P. G. and lays 
down the same principles as the previous 
ruling. 

The third Madras ruling is Kamatchi 
Amtnal v. Pichulyer (3). Again it was held 
that an execution petition returned for 
amendment but not represented naay yet 
give a fresh starting point for limitation. It 
was pointed out in this judgment that r. 17 
of 0. XXI, C. P. 0., was an enabling one, 
which allowed certain defective application 
subsequently amended to be deemed ap¬ 
plications in accordance with law with effect 
from the date of the first presentation. This 
ruling, therefore, supports the view taken 
by me above that there is no material dis¬ 
tinction in this respect between the old and 
the new Code. 

The same view was taken in the Full Bench 
Reference of the Calcutta High Court, Gopal 
Chundar Manna v. Gosain Das Kalay (4), 

(1) 6 M. 250; 2 Ind. Dec. (n. s.) 453. 

(2j 26 hid. Oas. 413. __ ... 

, A3) 33 Iiid. Gas. 876; 4 L. W. 103; (1916) 2 M. W. N. 
152; 31 M. L. J. 561. 

25 0.594; 2 0. W. N. 55Gj 13 Ind. Dec. (n. a.) 


In the application discussed in that ruling 
right number of the suit and the date of 
the decree were not given, just as is the case 
in the application under my consideration. 
It was held tliat material defects only could 
vitiate an application, and that the above 
defects were not material, and that the 
application was good as a step-in-aid of the 
execution. 

In Joyanuddin Khan v. Jamiruddin 
Sarkar{b) the Calcutta High Court, how¬ 
ever, held that if an application for execu¬ 
tion was rejected under 0. XXI, r. 17 as not 
being an application in accordance with 
law, it would not operate to save limitation 
under Art. 182 of the Limitation Act. This 
was under the new C. P. 0. No reference 
seems to have been made in the ruling to 
the previous Calcutta rulingquoted. 

The Calcutta High Court in Ishan 
Chandra Samui v. Dxilal Chandra Dt (6) 
took the same view as in Joxjamiddin 
Khan v. Jamiruddin Sarkar (5). The 
later Calcutta rulings are, therefore, in 
favour of the respondents. 

The Patna High Court in Keshawesarindra 
Sahi V. Debendra Bata Dassi (7) held that 
an execution proceeding can only be vitiat¬ 
ed by material defects and that a mistake 
in entering the date of the decree in an 
application for execution is not a material 
defect so as to vitiate the proceedings. 

The Bombay High Court in Janardan 
Gorind Kargnppikar v. Narayan Krishnaji 
Karguppikar (8) held that an application 
made to a British Indian Court to transfer 
its decrees for execution to the Court of a 
Native State was a step-iu-aid of execution 
within the meaning of Art. 182 of the Indian 
Limitation Act, although such an applica¬ 
tion was not provided for in the C. P. C. 

This ruling goes very far in favour of the 


.ppellant. , , 

On the other hand the Court of the Nagpur 

Fudicial Commissioner in Meghraj Ram- 
'aran v. Abdul Majid Khan (9), held tha^ 
f an application was not duly amended 
vithin the time given by the Court, it 

vasnot an application “in accordance with 

aw“ within the meaning of Art. 182 of the 
imitation Act so as to save limitation. 

rhis is in favour of the respondents. 

Pnniflh rnlinff is In re Sri Ram 


(5) 37 Ind. Cae. 916; 21 C. AV. N. 835. 

(7) 48 Ss* Ms! at pp. 254, 256: 4 P. L. J. 213; 
(8M6*^^d. Cas. 56; 42 B. 420; 20 Bom. L. R. 421, 

(9) 63 Ind. Oas. 971; 17 N, D. R. 179- 
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V. ,101, where it was hehl that, 

ail applicition for execution of a decree not 
in accordance with the terms of the decree 
is n )t a step-in-aid of execution as contem¬ 
plated by the old Art. 179 of the Limitation 
Act. This, however, is not quite in point. 

The next Punjab ruling is In re Shankar 
Lily. Zfn'iiu'ar Singh Tliis followed 
Gopil Chundar Mann i v. (Jysain Das Kalay 
(4). Kalka Diihe v. Bi.^heshar Patak {[2) and 
rulings of various High Courts and it was 
held that if an application for execution 
defective in form containerl a prayer for tlie 
issue of a notice under s. 248 of the G. P. C. 
and such notice issued it should be treated 
as an application to take some step-in-aid of 
execution within the meaning of the old 
Art. 179 of the Limitation Act. This also 
is in favour of the appellant. 

'Idle latest Punjab ruling to whicdi I was 
referred was/5u/f/co v. Kanhnya Lot 

(13'. It was held there that in considering 
wliedier an ai)plication for execution of a 
decree is within time, it was not necessary 
to examine tlie previous ap|)lications to 
ascertain whether they in all respects com¬ 
plied with the provisions of law. It was 
further held that the previous applications 
even if defective were still effectual to 
kesp the decree alive. 

The bulk of the authority thus is in 
favour of the app(dlant. I, therefore, hold 
that the application of the Kith August 
1923, was step-in-aid of execution sufficient 
to keep the decree alive. 

I accept the appeal and setting aside the 
order of the District Judge restore that of 
the Court of lirst instance whicli will pro¬ 
ceed with the execution in accordance with 
law. There will be no costs. 

Z- K. Appeal accepted. 

aO) % P. R. 1901. 

ai) 116 P. R. 1907; 11.3 P, IV. R. 1907. 

(12) -^3 A. IGi; A. W. N. (1901M1. 

.13) 31 Ind. Cas. 955; C5 P. L. R. 1910; 202 P. W. R. 
1915. 
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LI -lliii'lii -hilnt tamih/—Mother, whether 

lawful gu.trdian of winor sons—Alienation by mother 
—Suit to challenge alienation—Limitation—One of 
sere^’al co-parcene7's attaining majority, whether entUl” 
ed tn gire discharge —Limitation, extent of. 

t’mler tiie Hindu Law the mother is the lawful 
.enardian of her infant sons where the sons are the 
sole owners of their property, [p. 2G0. col. 2.] 

Althn\i;^di a person, who manaaes the estate whether 
of a minor, who is the sole owner of the property, or 
t*£ a co-parcenary in which lie has a joint interest with 
the minor, is entitled to he styled a manager, in 
matters of alienation the position of each is different. 
In one case the alienation is by a manager who hag 
ri" j"uit interest with tlie minor while in the other 
c.ise he has. It i.s to an alienation of the latter kind 
that the description “alienation by a kartn or 
manager" would .'itricfly apply, as the alienation i.s by 
a person having an interest in the joint property. 
[ibid 1 

A Hindu mother is the guardian of her sons but not 
llie manager or/.a?ta in tlie teelinieal sense of the 
lenn. f’ltnse.piently, a suit by a minor to challenge 
an alienation made l.y Ids motlier as his guardian ia 
gov<‘rned by Art. 11 and not bv Art, 111 of 8ch. I to 
tlie Limitation Act. [j7>/d.l 

^Vherc there are several persons jointly entitled to 
in.stitntea suit, and some of them are imderadis- 
atiility. the riimdiig of time against all depends upon 
proof of the fact whetlier there is at least one of them 
who can give a discharge without the concurrence of 
the persons under disability. If there is no such 
liersoii time, docs not begin to run against any of 
them until one of them becomes capable of giving a 
discharge witliont the concurrence of the others or 
until cessation of the disability, [p. 270, col. 1.] 

It cannot be predicated of every Hindu family ’ that 
an adult brother as .soon as he becomes a major 
becomes the manager of the family and. therefore, 
necessarily competent to give a discharge without the 
concurrence of the other members. Such comjietenca 
depends upon several questions of fact and upon a 
variety of circumstances varying with different 
families, and unless tlie necessary facts are properly 
alleged and proved bj' the party who wants to 
deprive tlie persons under disability of the benefit of 
s. 6 of the Limitation Act, the claim cannot be thrown 

limitation, [iftid.] 

The right of avoidance or of challenging an aliena¬ 
tion is a personal right which every co-oparcener 
enjoys in virtue of his position ns such co-pareener in 
a joint family ouiiing joint or ancestral property and 
its non-eiiforcement .does not depend upon the sweet 
will of any particular individual. It is the birth-right 
of every member and cannot he taken away by any¬ 
thing done or omitted to be done by another member 
of the famihv, unless that other could bind tlie rest. 

[p. 270. col. 2.] 

A minor co-parcener in a joint Hindu family is not 
bound by the mere failure of a major co-parcener to 
avoid an alienation made by their guardian within 
three years of iiis attainiiiing majority, especially 
where the alienation is found not to be supported 
wholly by necessity and, therefore, not binding as 
against the minor, [p. 271. col. 1.] 

Although every act done by a joint tenant for the 
benefit of liimself and his companions binds the 
others, it does not follow that a joint tenant is sinuliw- 
ly hound by acts done bv the others which prejudice 
liirn. [p. 270, col. 1.] ' 

Case-law ooaeidered. 
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Appeal against a decree of the Second 
Additional District Judge, Ainraoti, in Oi'-il 
Appeal Ko. 25 of 1923, dated the 28th June 
1923. 

Mr. D. T. Mannidmoorti, for tlie Appel¬ 
lant. 

Mr. E,E. Stnijana, for the Respondents. 
JUDGMENT. —I think this case is not 
approached from the correct stand point of 
view so far as the (jiiestion of limitation is 
concerned and after forming a proper con¬ 
ception of what is material to be decided in 
a case of the character. The main question 
is whether granting Art. 44 to be applicable 
it is to be read with s. 7 of the Limitation 
Act, 1908, in the circumstances of this case. 
The plaintiffs Nos. 1 to 4 had an elder bro¬ 
ther Rampuri. They all lived under the 
guardianship of their mother Tulsabai. The 
latter alienated their property by means of 
a sale-deed, Ex. l-D-13or l-D-14 dated Kith 
December 1911, in favour of defendant 
No. 4 Deopuri for a consideration of Rs. 1,500 
out of which it has been found, that there 
was legal necessity for Rs. (iOO only, the 
balance of consideration of Rs. 900 not being 
binding on the minors. The alienation was 
thus for legal necessity only partially. The 
defendants Nos. 1 to 3 exercised their right 
of pre-emption as against defendant No. 4 
and got a decree and entered into posses¬ 
sion on 16th August 1913 (Exs. 1-D-lO to 
l-D-12). 

It is found as a fact that Rampuri was 
born on 5th December 1897 and that he 
attained majority on 5th December 1915, 
and that he was major when he died. Both 
the Courts hold that time began to run from 
1915 under Art. 44 and that as he failed to 
sue within 3 years of his attaining majority 
the claim of the minor plaintiffs also was 
barred by time. It is an admitted fact 
that Rampuri died without suing to set 
aside the alienation but ■whether at the date 
of his death 3 years had elapsed is not clear, 
on the contrary there is a finding that lie 
died in 1916, which implies that he died 
before the expiry of the 3 years period. 
The Courts below have also found that the 
present plaintiff No. 1 attained majority on 
9th April 1918 which is more than 3 years 
frior to 20tli January 1922, the dale of the 
institution of the suit, and that consequent¬ 
ly the suit -svas dismissed as barred by limi¬ 
tation. The plaintiffs appeal. 

They urge that mother is not the natural 
guardian of her minor sons and, therefore. 
Art. 44 was not applicable. They rely on 


Kolhu V. Bel d), in support of this 

contention. I have nlrearly he d in (laiii at 
Siimboji V. MoIkkIco (2), that mollier 
is the lawful guardian of lier infant sons 
where the sons are the sole owners of 
their property and have also shown 
that the point was unnecessary to he 
decided in the case of Kolhu v. Bel Singh 
(1) as the minors were (lends and were 
primu facie not governed by Hindu Law 
and that the head-note was rather wididy 
stated. I still adhere to that view and hold 
that the defendant No. 5 was the natural 
and lawful guardian of the present plaint¬ 
iffs and of Rampuri. It is contended that 
the mother is the manager and, therefore, 
the longer period of 12 years under Art. 144 
should be made applicable to this ease of 
an alienation made by her as a manager 
as was the case in Asaram v. Ratan Singh 
(3). That case is easily distinguishable 
from the present one. Batten, A J. C., has 
pointed out in that case the distinction 
between an alienation by a manager and 
an alienation by a guardian. Although a 
person who manages the estate whether of 
a minor who is the sole owner of the pro¬ 
perty, or of a co-parcenary in which he has 
a joint interest with the minor, is entitled 
to be styled a manager, in matters of aliena¬ 
tion, the position of each is different. In 
one the alienation is by a manager who has 
no joint interest with the minor while in 
the other he has. It is to an alienation of 
the latter kind that tlie description aliena¬ 
tion by a kartaor manager would strictly 
apply, as it is by a person having an interest 
ill the joint property. For this distinction 
1 refer to the passage at p. 18 of Asaram v. 
Ratan Singh {3j. The mother was thus a 
(Guardian but not the manager or karta in 
the technical sense of the term. Conse¬ 
quently the longer period cannot be made 
applicable. The alienation being, therefore, 
by a lawful guardian, Art. 44 applied to it 
and the same has been rightly applied in 

this case. . . i .i t 

The next question is whether Uic suit of 

the jn’esent plaintiffs is barred by limita¬ 
tion by reason of the inaction of Rampuri 
or of plaintiff No. 1 after each of them, 
attained majority. This depends upon the 
applicability of s. 7 of tlie Indian Limi- 


6 Inti. Ciis. o03; 17 N. L. li. 183; (l!)2iJj A. I. R, 

8 lutl. Civs. 916; (1924) A. I. U. (N.) 3;)4. 

2 Ind. Cas. 212; 12 N. L. K. 12 at p, lb. 
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tation Act, to the facts of the case. It is in 
this connection that I made my remark in 
the opening portion of my judgment that 
the case was decided without forming a 
clear conception of what is material for the 
decision of this point. 

I have pointed this out in more cases than 
one. Section 7 contemplates two cases 
(1) where there are several persons jointly 
entitled to institute a suit but one of such 
persons is under a disability, limitation will 
run against all provided a discharge can be 
given without the concurrence of such 
person, and (2) where no such discharge 
can be given, time will not run as against 
any of them (a) until one of them becomes 
capable of giving such discharge without 
the concurrence of the others, or (6^ until 
the disability has ceased. The running of 
time against all, therefore, depends upon 
proof of the fact whether out of several 
persons jointly entitled to sue, there is at 
least one who can give discharge without 
the concurrence of the persons under dis¬ 
ability. If there is no such person time 
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upon the applicability or otherwise of the 
1 st or the 2nd part of s. 7 of the Limitation 
Act, to such a case. If these questions are 
raised by the defendants and are admitted 
by the plaintiffs then that may be a suffi¬ 
cient basis for the Court to base its de¬ 
cision thereon. But a Court cannot assume 
facts without any admissions of parties or 
proof or other materials on jecord. 

It may not be out of place to point out 
here tliat the right of avoidance or of 
challenging an alienation is a personal right 
which every co-parcener enjoys in virtue of 
his position as such co-parcener in a joint 
family owning joint or ancestral property, 
and its non-enforcement does not depend 
upon the sweet will of any particular in¬ 
dividual. It is the birth-right of every 
member and cannot be, therefore, taken 
away by anything done or omitted to be 
done by another member of the family, 
unless that other can bind the others. But 
here comes into play another principle of 
law which says that although every act done 
by one joint tenant for the benefit of him- 


does not begin to run against any of them 
until one of them becomes capable of giving 
discharge, such discharge without the con¬ 
currence of other or until the cessation of 
the disability. It cannot be predicated of 
every Hindu family that an adult brother 
as soon as he becomes major becomes the 
manager and, therefore, necessarily com¬ 
petent to give discharge. Payment to one 
may not in every case operate as full dis¬ 
charge. This depends upon several ques¬ 
tions of fact and upon a variety of circum¬ 
stances varying with different families, and 
unless the necessary facts are properly 
alleged and proved by the party who wants 
to deprive the person under disability of 
the benefit of s. 6 of the Limitation Act 
the claim cannot be thrown out as barred 
by limitation. In this connection following 
Ganga Dayal v. Mani Ram {A.) and Bai 
Ktval V. Madhu Kola (5) I have pointed 
out in some of my previous decisions that 
unless the questions as to whether the 
major brother was or was not a manager, 
as a fact, and whether and if so when he 
became capable of giving discharge with¬ 
out the concurrence of others and whether 
the right of suit was of such a nature as 
could be enforced jointly, are decided as 
questions of fact, it is not possible to decide 

(4) 1 lud. Caa. 834; 31 A. 156; 6 A. L. J. 62. 

(5) 64 Ind. Caa. 972; 45 B. 535 (540); 23 Bom. L R. 
UW; (1922) A. L R. (B.) 319, 


self and his companions binds the others, 
it does not follow that he is similarly bound 
by acts which prejudice him. See observa¬ 
tions of Lord Ellenborough, C. J., in Right 
V. Cuthell (6), quoted by Sir Henry Drake- 
Brockman in Bapu v. Temsa (7). 

Moreover as pointed out by Sir Bose, 
A. J. C , in Moti v. Kanhaiya (8), the right 
to challenge is a personal right and it dies 
with the man. The right of Rampuri to 
challenge, therefore, died with him. But 
that had not the effect of releasing his in¬ 
terest in favour of the alienee. It enlarged the 
interest of the rest of the coparc^mary. Each 
co-parcener’s right of avoidance being an 
independent right like the right of redemp¬ 
tion, it must be enforceable at bis own in¬ 
stance. Once he makes his election to affirm 
an alienation he is personally bound by it; he 
cannot thereafter repudiate it. In other words 
it only creates a personal estoppel. I fail to 
see how the inaction of one co-paicener, even 
if he be the manager (other than the father) 
w'ill bind the other minor co-parceners, if 
such manager cannot bind them even by 
his positive acts of alienations, much less 
would they be bound by the so-called ratifi¬ 
cation of the alienation already made by 
a guardian which may, at the most, be said to 


(6) (1804) 7 R. R. 752 at p. 754; 5 East 491; 2 J5mith 
83; 5 Esp. 149; 102 E. R. 1158. 

S N. L. R. 29 at p. 3L 
(8) 4 lad. Cae. 797; 5 If, L, R. 181. 
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follow from such inaction. Moreover, where 
an adult brother sues for himself and on 
behalf of his minor brother he cannot give 
a valid discharge without the leave of the 
Court duly given by the Court after full 
consideration of the question whether such 
discharge is for the benefit or in the 
interest of the minor plaintiffs. I fail to 
see why the position should be in any way 
different when the discharge has to be 
given outside Court. Can it successfully be 
argued that once a discharge is given by 
the person, who is the manager of the joint 
family the validity, scope and extent of 
such discharge or of the authority to give 
one becomes unquestionable? Do we not 
come across hundreds of cases where such 
questions -have been raised and discharges 
given by one of the persons jointly entitled 
to the property have been successfully 
impeached, and they (discharges) have been 
upheld only partially to the extent of the 
interest of the individual giving them ? 
Questions of benefit or legal necessity to the 
minora sought to be bound by such dis¬ 
charges given by manager have not been 
treated as irrelevant for the disposal of the 
question of the validity and the bind¬ 
ing character of such discharges, even 
though the fact of the discharge may 
be an admitted or a proved fact in any such 
cases. I do not see any valid reason for 
holding that a minor co-parcener is bound 
by the mere failure of the major co-parcener 
to avoid the alienation within 3 years of 
his attaining majority, especially where it 
is found to be not supported wholly by 
necessity and, therefore, not binding as 
against him. 

As I do not find any material on record 
either in the pleadings or in the evidence 
to support the findings in para. 8 and 
10 of the judgment of the First Court that 
plaintiff No. 1 was as a matter of fact the 
de jure and de facto manager from the date 
of his attaining majority, they appear to 
2 ne to be based on mere assumptions and 
Rot on legal testimony. I cannot, therefore, 
accept the finding of the lower Appellate 
Court as binding as against me in second 
appeal as there is no evidence to support 
it. I do not find anything to show what 
has happened since plaintiff No. 1 attained 
Riajority to deprive the rest of the 
plaintiffs of their right to avoid the 
alienation. There is nothing before me 
except"plaintiff No. I’s mere inaction which 
in itself is not sufficient to disentitle the 
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rest of the plaintiffs at any rate from claim¬ 
ing the rf'lief in their own right. I, there 
fore, set aside tlie decision on the authority 
of Damusa v. Abdul Sainad (9). 

The real point to be decided in the case 
having been misconceived by all the parties 
concerned, and also by the Judges of the 
lower Courts, I think, I should in justice to 
them, give to the parties an opportunity to 
allege and prove or disprove such facts as 
are necessary for the proper adjudication of 
the rights of the parties according to law. 

I, therefore, remand the case to the First 
Court with direction to decide it after 
eliciting the necessary facts relevant to the 
question of the de jure and de facto manager¬ 
ship of plaintiff No. 1 and his competency 
to give discharge without the concurrence 
of the minor plaintiffs with advertence to 
the above remarks. The appeal succeeds 
upon a point not pointedly urged in the 
grounds of appeal. I do not, therefore, think 
it proper to order refund of Court-fee paid 
on the memorandum of appeal to this Court. 
The costs of this Court as also of the lower 
Appellate Court will be borne as incurred. 
Those of the First Court will be costs in the 
suit and abide the result. 

z. K. Case remanded. 

(9) 51 Ind. Cas. 177; 15 N. L. R. 97; 17 A. L. J. 700; 
37 M. L. J. 36; (1919j M. W. N. 505; 21 Bom. L. R. 920; 
lOL. W. 310; 24C. W. N.81; 47 C. 107; 46 I. A. 140 
(P. C.). 


ALLAHABAD HIGH COURT, 

Execution First Civil Appeal No. 124 

OF 1924. 

March 27,1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Boys. 

Babu RAGHUNATH PRASAD SINGH- 
Opposite Party—Appellant 

versus 

Babu LACHHMI NARAIN SINGH- 

Appltcant—Respondent. 

Ltimitation Act (IX of 1908),Sch. I. Art. 182 (S)—‘ 
v^priition of decree-Objeettons-Application to send 
f^ record, likether step-inlaid of execution. 

^ Where in execution of a final decree for partition 
thft iudement-debtor raised certain objections and 
in order to repel those objections it was necessary 
for the decree-holder to bring before the Execution 
Pniirt the record of the suit and the final decree 
passed therein, and he made an application that the 

record way sent for: 
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U'hi. ih.itthe the decree-holder was 

;iji rtpi'li''ili"n t" taki.- a stej)-in-aid of exiiCiitii'U 
wiiliin jIm- ii'n'iijiriLT '•f Art. iM* '’»iof I to the 
A''t and operated t'-) extend limitation. 

A’’ III' K''-lir R’-irth'-r v, Kri^h ti'i Mdlninnl X>iir. 23 
lii l. ('a- 3:;3: 3^ .M. Gic.: 1 L. W. 271; ,1'Jll) :M. W. X. 
•jt,;;; L’t;> M L J. 13;i, 15 M. L. T. 3u5, referred to. 


First appeal from a decree of tlie Sub¬ 
ordinate Judge, Gorakhpur, dated the 17ih 
November 192J. 

Messrs. B. E. ^^'i'onor and Ramnama 
Pnt.^ad, for the Appellant. 

Dr. M. Walt I'llah and Mr. Shiva Prasad 
Siiiha, for the Kespondent. 

JUDGMENT. —This is a <tecree-holder’s 
appeal arising out of an execution of a 
decree. The application has been dismissed 
on the ground that it was barred by limi¬ 
tation. The only objection that was con¬ 
sidered by the Court below and which has 
been argued before us is as to whether the 
step taken by the decree-holder on the 2()th 
of April 1910 amounted to step-in-aid of 
the execution of the decree within the 
meaning of Art. 182, sub-cl. (5) of the 
Limitation Act. The learned Subordinate 
Judge has come to the conclusion thatit 
did not amount to such a step. 

After much trouble we have been able 
to ascertain what exactly happened. 
The suit was one for partition of con¬ 
siderable properties and a final decree 
for partition was passed as early as 1912. 
About the 2Gth of April 1919 there 
were several objections raised by various 
judgment-debtors to the previous applica¬ 
tion for execution. On the 26th of April 
1919, the decree-holder put in an applica¬ 
tion praying that the record of the original 
case sliould be sent for in order that the 
various objections may be disposed of. He 
stated that the record was necessary for the 
purposes of their disposal. We may men¬ 
tion that among the objections raised there 
were objections that the amount claimed 
in the decree was not proper and that for 
certain items at least the judgment-debtors 
should have been given credit for. On the 
26th of April 1919 the Court first passed 
an order that it was necessary to examine 
the final decree which had been sent on to 
the aiain along with a parivana for delivery 
of possession and it ordered that the decree 
•should bo sent for from him. Later on the 
Court ordered that the record should also be 
sent for. Vl 

The question before us is whether the 
application of the decree-holder that the 
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record should be sent for, which he fil®^ 
on tiiei’bth of April 1919, was an application 
to take a step-in-aid of the execution. We 
are far from saying that every application 
made to send for a record made by a 
decree-holder necessarily amounts to such 
a step, for every case must depend on its 
own facts and circumstances. If an applica¬ 
tion is not a bona fide one or is absolutely 
unnecessary and futile, it may fall short of 
amounting to such a step. But in this case 
in view of tlie objections which had been 
raised, it was essential that the record, or, 
at any rate, the final decree should be before 
tlie Court. Tlie Court, before whom the 
application was made, considered that it 
was necessary, and actually granted the 
ap ilication. The steji taken by the decree- 
ho der was certainly in prosecution of his 
application for execution and in order to 
get rid of the objections which were an 
obstacle in the way. We, therefore, think 
that it did come under Art. 182 (5) of the 
Limitation Act. 

We may refer to the case of Abdul Kadir 
Rowtherv. Krishna Malamal Nair{l) which, 
though not exactly similar to the present 
case, is somewhat analogous. The present 
application was filed on the 26th of 
April 1922 just within three years of 
the step taken on the 26th of April 1919 
and was, therefore, within limitation. The 
result, therefore, is that this appeal is allow¬ 
ed, the decree of the Court below is set 
aside, and the case sent back to the Court 
below for disposal according to law. In 
view of the trouble which has been caused 
to us in trying lo ascertain fca* ourselves 
what the facts are we direc t that the 
parties should bear their own costs of this 
appeal. 

K. Appeal allowed. 

t 

(1) 23Ind. Cas. 533; 38 M. 695; 1 L. W. 271; (1914) 
M. W. N. 563; 26 M. L. J. 433; 15 M. L. T. 305. 
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LAHORE HIGH COURT. c 

Criminal Appeal No. 255 of 1925. a 

April 3, 1925. i 

PresentUr. Justice Broadway. r 

ALLAH RAKHA— Convict—Appellant t 

versus I 

EMPEROR— Respondent. I 

Penal Code (Act XLV of mO), ss. S!,. .^-Attempt . 

to abduct by persons armed with, dangerous weapons ^ 
•— Griewus Aurt caused to persons resisting attempt ^ 

Common liabiHty of accused. . ^ 

Accused, four ia number, joined together to for- ] 
cibly carry off a girl while she was sleeping in her j 
own house and proceeded to do so anued with da tigs ^ 
and chhavis, and in the course of the attempt to carry 
off the girl grievous hurt was caused to the friends < 

and relatives of the girl: , ' 

Held, that it must be assumed that all the accused , 
had the knowledge that in the attempt to carry oft 
the girl it might be necessary to use the dangs and 
cAAavw tliat they were armed with, and that, the use 
of such weapons would in all probability result in 
grievous hurt being caused to persons attempting 
to prevent the girl being carried o^ and that, con¬ 
sequently, by virtue of s. 34 of the Penal Code, ail 
the t^used were guilty of the offence of voluntarily 
causing grievous hurt. [p. 274, cols. 1 & 2.] 

Appeal from an order of the Additional 
District Magistrate, Amritsar, dated the 
30bh January 1925. 

The Government Advocate, for the Ke- 
spondent. 

JUDGMENT.— On the night between 
the 6th-7th September, 1924, Musammat 
Zainab Bibi, a potter girl aged about 14 
years, was forcibly carried awr" ’ 

' sons while she w’as sleeping witn 

of her family in their premises bj^ the Gu- 
wali Gate outside Amritsar City, iue 
abductors were sted.and being armed 
with '. js uia Jihavis struck 
relatives injuring Musammat ^ 

Bibi, Musammat Jb’ind , Mehr 
Bakhsh. Musammac Rabiiu Bibi who is 
the wife of Rahim Bakhsh had her rignt 
arm fractured. Musammat Jhando who was 
on a visit from Lahore to these people, had 
her eighth rib on the right side fractured. 
Mehr Bakhsh received injuues 
scapular region and on the foot. These 
injuries were, however, simple. The maner 
was reported at once at the Police Station 
and it was said that four persons had com¬ 
mitted the offence. 

On the let of November 1924, information 
was given to Pandit Kishori Lai, Sub-Inspec¬ 
tor, Hiss^r District, by one Sobha Singh, a 
jat of Kingra village in that district, to 

- the eSect that there was a miaor gin 


had been abducted and was being kept in 
confinement by Mehr Singh and Kehr Singh 
and was to be sold. On receipt of this 
information the Police went to Kingra, sur¬ 
rounded the house of Kehr Singh and Mehr 
Singh and in one of the rooms found 
Musammat Zainab Bibi and one Madho. 
Madho was suffering from small-pox and 
gave his name as Banla. Musammat Zainab 
Bibi is said at first to have given her name 
as Santi but subsequently disclosed her 
identity with the result that on her state¬ 
ment Madho and Allah Kakha were sent 
up by the Police charged with having 
abducted Musammat Zainab Bibi under s. 
366, Indian Penal Code, and with having 
caused grievous hurt to Rahim 

Bibi and Musammat Jhando. Two other 
persons, namely, Nur Mohammad and Gama 
^vere named in the challan as co-accused 
but shown as absconding. As the result of 
the trial both Madho and Allah Rakha 
were found guilty and sentenced. Madho to 
four years’ rigorous imprisonment including 
three months’ solitary confinement under 
s 366 and two years’ rigorous imiu-isonment 
under s. 325, Indian Penal Code, whi e 
Allah Rakha was sentenced undei s. obO, 
Indian Penal Code,, to three years rigorous 


imprisonment and under s. 325, Indian 
Penal Code, to two years rigorous im- 
prisonment. The sentences m both cases 
were to run consecutively. 

Affainst this conviction and sentence Allah 
R^ha alone has preferred this appeal 
throuo'h the Jail in which he is confined. I 
hnvp carefullv perused the evidence on the 

Record paying particular attention to the 
testimony of Musammat Zainab Bibi She 
mrkes a yen’ detailed statement and gives 

f ^mphic account of the way rn which she 
tal cLied off and taken on foot travel- 
hZ bv night, all the way from Amritsar 
to Ki4ra1n the Hissar District where she 
* ^ nliimat-lv placed in the house of 

Kehr S^and%lehr Singh and frorn 

she was later rescued by the 

Polict According to her statement she 
tokftn away to a plantain grove at 
was os from her home in Amritsar 

there sabjected to rape by all her cap- 
and ® .itiy on the journey down to 
tors. App ^nned by all the four per- 

Ivmy other night. She says 
sons tehfwhen she was carried off 

that the verandah of her house 

;\®eu X Buddenly seized by .Vadhg 
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■who >u'ii)i^ her ‘'ll ills back aii'l caiiird 
lu r "iT. She has .'woni ])ositively that 
Allah Kaklia was cne ut the four persons 
who t'ink her away and who s’;l)jectcd her 
to the treatment referred to above. That 
she woiil'l have iiad every opi)ortiinity of 
seeini; these four persons cannot be deni¬ 
ed and nothing iias l'»eon elicited in cross- 
examination to throw any discredit on her 
testimony. Miirianmat Jhando, wlio was a 
stranger and was a guest in the house, wa.s 
unable to iilenlify eillier of the men sent up 
for trial, .l/e.summut Rahim JRbi who, un¬ 
doubtedly, came to close quarters with the 
al'diictors say.s tliat she recogaised all the 
four menas iicrsons who had been visiting 
the house of one Ibistam wlio lived a 
few doors otT. IJassa. the husband of 
Mus'innihit Zainab Hibi, sa\s that he iden- 
tilied Allah Rakha at village Raliani in 
the Lahore District. There is no evidence 
as to how the identilicalion parade was lield 
and I, tiicrefurc, cannot aitachany weight 
to evidence of this description. The state¬ 
ment of Rustam, however, who is pro¬ 
secution witness No. !) appears to be 
worthy of credence According to liim 
Allah Rakha. the appellant, used to live in a 
room at a distance of two rooms from his 
house. Allah Rakha was a day labourer 
and used to l)e cotistantly visited by Madho 
while the two absconders also lived with 
him (Allali Kaklia appellant) Rustam does 
not give any evidence with regard to the 
actual occurrence, but merely shows that 
Allah Rakha used to live quite cdose to 
where the crime was committed and had 
left his abode about four or five weeks before 
the occurrence. 

So far as the abduction or kidnapping 
ofil/uA*am7naf Zainab Bibi isconcerned, there 
appears to be no reason whatever to doubt 
the appellant’s participation in the act and 
the conviction under s. 366, Indian Penal 
Code, is well founded. When four persons 
join together to forcibly carry oiT a girl while 
she is actually sleeping in her own house 
and proceed to do so armed with (Jcn}gs 
or chhavis, it appears to me quite justifiable 
to assume that all of them bad the know¬ 
ledge that it might be necessary to use 
the dangs and chliavis they were aniied 
and that the use of/iuch weapons 
would in all probability reajit in grievous 
hurt being caused to persons attempting 
to prevent the girl being carried off. and 
therefore, when, as a matter of fact, ia the 
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course of the attempt, grievous hurt is 
caused to more than one of the unfortunate 
victim's friends and relatives, it seems to 
me that all must be regarded as being 
responsible for the grievous nature of the 
hurt caused. It is not possible from the 
evidence on the record to say which of the 
four persons alleged to have taken part in 
the offence actually struck the blows which 
fractured the arm of Musammat Rahim 
Bibi and the rib of Musammat Jhando. 
But under s. 34 the appellant must he 
held responsible for the offence as well 
Jianchhod Sursang v. Eviptrnr (1) and^ I, 
therefore, maintain the convictions as well 
as the sentences under both the sections and 
dismiss the appeal. 


Z. K. 


Appeal dismissed. 


(1) S7 Iml. Ca.s. GOO; 26 horn. L. R. 954; (1924) A. I. 
R. (L.J 502; 26 Cr. L. J. 1000. 


RANGOON HIGH COURT. 

Criminal Appeal No. 499 of 1924. 

June 14, 1924. 

Present;—Mr. Justice Carr. 

NGA MYAING— Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal trial—Conviction set aside by High Court 
—Committal to Sessions directed—Procedure in Com¬ 
mitting Magistrate's Coum. 

Where an accused person is tried and convicted by 
a Magistrate, but the conviction and sentence are set 
aside by the High Court and the latter directs that 
the accused be committed to Sessions, ail that the 
Magistrate should do is to re-open the original 
proceedings, frame a fresh charge, explain it to the 
accused, require him to give in his list of witnesses 
for Sessions, examine, if he thinks fit, any of those 
witnesses, who have not already been examined and 
then to write a short formal order of committal as 
under the orders of the High Court. It is not nece^ 
sary in such a case to open a new proceeding and 
take all the evidence over again. ■* 

Criminal appeal from an order of tie 
Sessions Judge, Bassein, in Sessions Trial 
No. 10 of 1924. 

JUDGMENTt'-There lias been a 
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waste of time and energy in this case. The 
accused was first tried by the Headquarters 
Magistrate of Bassein, who convicted him 
of theft. On a reference by the Sessions 
Judge I set aside the conviction and sen¬ 
tence and directed that the accused be 

committed to Sessions. 

The Magistrate—the successor of the ori¬ 
ginal Magistrate—then opened a new pro¬ 
ceeding and took all the evidence 
ending up bv writing a committal order ol 
over four pages of typescript. All this was 
quite unnecessary. All that he should ha^ e 
done was to re-open the original proceed¬ 
ings, frame a fresh charge and explain it 
to the accused, require him to give 
list of witnesses for Sessions, examine (it he 
thought fit) any of those witnesses who had 
not already been examined, and then vute 
a short formal order of committal as undei 

the orders of this Court. ^ * 

* ♦ * * * . 

g jj Order accordingly. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 12/ of IJ-o. 
March 17, 1925. 

Present.—Mr. Justice Walsh and 

Mr. Justice Mukerji. 

MAHADEO AND another—Accused- 

Applicants 

versus 

EMPEROR—Opposite Party. 

U. P. Lise Act iiv of mO), 

of implements for manufactiiie ^ -faund in 

necessary —Possession, of liquor Liquoi f .. . 

loSVoom-Kej/ in possession of accused-Buiden 
"^QOTder to support a chai-g? f' 

V. P. Excise Act relating to 

for the manufacture of an ® ent is 

be explained to the Court what t 1 ^ 

and for what purpose, it is^supposed it is m ta 
possessioD of the accused, T|ie offices of the 
Department are experts m these to be 

trates and other Tribunals aie j retiuire 

familiar with implements of disUllation 

to be instructed in 

with their own work. [p. 2<5, col. tUe 

Where liquor is discovered from a locked ^ 

key of which was ia the possession ’ 

it must he presumed that the accused k anting 

inside the room, and the onus is . .■> 

satisfactorily for such possession. LP- M 

Criminal appeal from an ordei of the 
Magistrate, First Class, Azimgaih, 
the 1st November 1924. 

Mr. J. M. Banerji, for the 

The Government Advocate, for the Oro^^n 
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JUDGMENT.— We have come to the 
conclusion tliat this appeal must succeed. 

It has l>eea brought on a question of prin- 
ciple, and we are bound to say that the 
Magistrate, no doubt, (loing his best to give 
the accused, as he said, a sort of vague 
benetit of the doubt, has misunderstood 
the legal position in a way which would be 
very serious for the administration of the 
law under this Act if it were correct. He 
discusses what would have been likely to 
have been found in the house of the accus¬ 
ed if the accused had been carrying on 
illicit distillation of liquor. That was not 
the charge. He says that he also inspectec 
the room and there was no evidence of 
distillation. That also was not the charge, 
and he, therefore, allowed Ins mind to be 
diverted by irrelevant considerations. He 
then comes to the conclusion, apparently 
with great hesitation and as an element of 
doubt, that the articles discovered in the 
room were kept there without the know¬ 
ledge of the accused. That IS quite iiiele- 

vant. He also holds, contrary ^ to fact and 
law that they were not in their possession. 
It therefore, appears that the whole founda¬ 
tion of the judgment and the reasoning 
upon which it proceeded is destroyed, and 
Thaveto give an independent consider¬ 
ation to the case. The charge \\d.s of 
bein^ in possession under s. CO («) of an ex- 
Sle article, and under s. CO (/ of imple- 
Ss for its manufacture We are of 
opinion that the charge under s 60 (/) is 
Tt sustainable. One may probably not be 
?ar wrong inferring that the PJPO “ 
smelt of spirit and one end of which fitted 
the hole in the pot, was used, as Mr. J M. 
■Ranerii for the respondents pioperly des- 
as a sort of strainer. It would 
cnbed, liquor was poured into the 

f-P^'and kept there for sale or for storing 
f'"’ If Inspectors of the Depaitnient 

a Charge under s. 60 {f) relating 

rely upon a onaig explain to the 

to implements tap^ement is, and for what 
Court "'imt the impleme^ possession 

puipose y are experts in these 

°'antrf 'and Magisthtes and other Trihu- 
matters, ® j to be familiar witli 

of distillation, and require to 

implements 01 j are uncon- 

be instructed u ^at ers Therefore, 

with tneii uDii _ 


AAA*-* ^ - , 

peoted with their o.. 

that part of the charg f^^ excisable 

But fh®'^'^I'^^'^oLdy knew it better than 
Sderaad Baldeo, because they ha^ 
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originally sold under a license from Govern¬ 
ment, which appears to be, from wdiat 
Mahaleo has tol<.l us, a very profitable 
business. The position is this. The In¬ 
spectors made a sudden raid in this village 
and went, quite early on a September 
morning, to the premises of the accused, 
and searched their house. The fact that 
they searched the house for nearly an hour is 
conclusive to our minds that they had no 
previous information as to anything stored 
there, or as to any excisable articles which 
had been deliberately planted on the accused 
to the knowledge of the Inspectors. They 
had suspicions, otherwise they would not 
have searched, and they were justified, as 
it turns out, in the suspicions which they 
had. Having unsuccessfully searched the 
house, they found a room, adjoining. Now 
if that room had been cut off from the 
residence and could be truly described as 
quite separate and at a distance from the 
house, it might have raised an element of 
doubt in the case. But the room is really 
part of the structure, and connects with the 
house by a door. The door was locked. 
The key was in the possession of Baldeo 
accused. To hold that the owner of the 
house who was in possession of the key, 
did not know what was inside the room, in 
the absence of very strong evidence to the 
contrary, appears to us strange. At any rate 
on the production of the key, this liquor 
and strainer were found inside. The 
Magistrate was wrong in holding that these 
were not in possession of the accused. They 
were, and that threw upon them the onus, 
by s. 71 of the Excise Act, of accounting 
satisfactorily for such possession. There 
is realy no accounting. There is a vague 
suggestion of planting by a rival in trade 
but it is to be observed that, so far as we 
know, the visit of the Inspectors that day 
to the village was a surprise, and it is diffi¬ 
cult to believe that anybody, even a rival 
in trade, would be so rash as to put his 
head, so to speak, in the lion s mouth, and 
go to the spot carrying 3 seers of liquor. 
The first question to be asked him would 
be how. are you in possession of that liquor 
We think this suggestion is somewhat 
far fetched. The other suggestion is that 

the dismissed servant Dwarka had done it 

It is difficult to reconcile this with the facts 

of the case. Dwarka could not have known 

when the Inspectors would visit the village 
The suggestion is that he must have placed 
it there to spite his master days before 
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but there is no reason why he should have 
done so, as Dwarka’s dismissal took place 
that very day. We think it is one of those 
cases in which the accused, having origin¬ 
ally held a license and finding it profit¬ 
able, thought they could put a little extra 
money into their pockets by the mean act 
of profiting themselves by robbing the 
public. If they want to carry on this busi¬ 
ness they must procure a proper license. 
On the other hand, they have already suc¬ 
cessfully defended themselves before the 
Magistrate, and we know that they must 
liave incurred expenditure by being repre¬ 
sented here. We take that into account, 
and while convicting them of the offence 
under s. 60 (a) we think the justice of the 
case will be met by inflicting a fine of 
Rs. 100. We, therefore, allow the appeal 
convict both Mahadee and Baldeo of possess* 
ing excisable articles under s. 60 (a) of the 
E.Kcise Act, and fine each of them the sum 
of Rs. 50. We allow three weeks for pay¬ 
ment. If the amount is not paid within 
that time they must in default of payment 
suffer three weeks’ simple imprisonment, 
z. K. Appeal allowed. 


RANGOON HIGH COURT. 

'JkiMiN.YL Appeal No. 485 of 1924. 

July 3, 1924. 

Present: —Mr. Justice Brown. 
DAWSON AND ANoTHEa— Appellants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure. Code (Act V of 1S98), 8 . 5S0^ 
frial by Magistrate for offence within his jurisdic^ 
tion-—l: acts disclosing offence tHable by Court of 
Session—Procedure—Conviction by Magistrate, whe^ 
tker illegal. 

. facts disclose an offence within the 

jurisdiction of a Magistrate, it is not correct to say 
that he is not empowered by law to try the person 
charged for the offence which is within his juris¬ 
diction, because the facts disclose a more serious 
offence which is beyond his jurisdiction. No doubt, 
It is improper on the part of a Magistrate to 
^f^^tfonally ignore circumstances of aggravation 
which show that an offence beyond bis jurisdiction 
in fact been committed as well as an offence 
witfiin his jurisdiction, but his proceedings would not 
be void. (j). 278. col. 1.] 

Where Magistrate in trying an offender for an 
offence which he is empowered to try discovers that 
there is a prima facie case of an offence triable by the 
wurt of Session, the proper eoturse for the Magi8U*8te 
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to adopt is to commit the case to the Court of Session 
and if he fails to do so his proceedings may have to 
bs set aside but thev cannot be regarded as being 
absolutely void. fp. 277, col. 2.1 
Afir ifo^e AH v. Emperor, 51 lud. Cas. 58; 23 C. W. 
N.1031; 20C.L. J. 132; 21 Or. L. J. 10. LefcAraj v. 
Kmperor, 8 Ind. Oas. 389; 31 P. R 1910 Cr.; 194 P. L. 
R. 1910; 11 Cr. L. J. 639, Queen-Empress v. Gundya, 
13 B, 502; 13 Ind. Jur. 469; 7 lud. Dec. (x. si) 333, 
Kiaj-Bmperor V. Ayi/an, 24 M. 675; 2 Weir 699, Su6- 
I'akmania Ayyar v. King-Emperor, 25 M. 61; 11 M. L. 
J: 233; 3 Bom. L. R. 540; 28 I. A. 257; 5 C. W. N. 866; 
2 Weir 271 & 712; 8 Sar. P. C. J. 160 (P. C.). referred 

Criminal appeal from an order of the 
Western Sub-Divisional Magistrate, Ran¬ 
goon, in Criminal Regular Trial No. 1588 
of 1923. 

Messrs. Vakharia Sind Villa^ for the 

Appellants. 

Mr. JSggar,Government Advocate, for the 
Crown.. 

JUDGMENT.— lu September last the 
first appellant, Dawson, was a Sub-Inspector 
of Police in the Detective Department in 
Rangoon, and the second appellant, Nadan, 
a Police Constable. They have both been 
found guilty of causing hurt to a boy, 
Venkaswamy, and of wrongfully confining 
him for the purpose of extorting a con¬ 
fession from him. Dawson has also been 
found guilty of wrongfully confining the 
boy on a further charge. Dawson has been 
sentenced to three concurrent terms of one 
year’s rigorous imprisonment under the 
provisions of s. 323, 342 and 348 of the 
Indian Penal Code, and Nandan to two 
ODneurrent terms of six months’ rigorous 
imprisonment under ss. 323 and 348. Both 
appellants entirely deny their guilt, and 
a number of legal points have been raised 
on their behalf. The evidence on which 
they have been convicted is to the effect 
that,they caused hurt to the boy for the 
purpose of extorting from him a confession. 
If that evidence is believed then the ap¬ 
pellants are guilty of an offence under the 
provisions of s. 330 of the Indian Penal 
Code. That is an offence .which is triable 
only by a Court of Sessiop, and it is con¬ 
tended that as the Magistrate had no juris¬ 
diction to try an offence under s. 330, his 
whole proceedings must be regarded as 
void. Two authorities have been cited in 
support of this contention. In the case of 
Mir Mozt Aliy. Emperor (1), the evidence 
against certain accused persons if believed 
would have established a charge of rape, 
A Pirat Class Magistrate enquired into the 

_a)54Ind. Oafl.58; 23 0- W. N. 4031; 20 0. L. J. 

133; 21 Or. L. J. 10. ' ^ 



case, and came to the conclusion that the 
stoiy of rape was probably an exaggera¬ 
tion. He accordingly tried the case himself 
and convicted the accused of offences 
under the provisions ois. 354 of the Indian 
Penal Code and of various other minor 
offences. 

It was held tliat the accused ought to 
have been committed to Sessions, and the 
Magistrate was directed to draw up charges 
with regard to the alleged rape and to com¬ 
mit the accused to the Court of Sessions 
for trial. In the case oi Lekhraj v. Em¬ 
peror (2), an accused person had been con¬ 
victed under the provisions of s. 420 and 
468 of the Indian Penal Code by a First Class 
Magistrate for forging a hundi. It was held 
that as a hundi is a valuable security, the 
offence charged really fell under s. 467 
which is only triable by the Court of Ses¬ 
sion. The whole proceedings of the Magis¬ 
trate were set aside as far back as and 
including the charge. 


The view taken was that the fact that the 
)ffence included a minor offence did not 
jive the Magistrate power to deal with the 
:ase. In neither of these cases was it defin- 
tely laid down that the proceedings of the 
Magistrate were void, nor is it easy to see 
low it is possible to take that view. Sec- 
ion 530 of the Cr. P. C., lays down that if 
my Magistrate not being empowered by 
aw ill this behalf tries an offender, Ins 
)roceeding 9 shall be void. In the present 
■ase the Magistrate has tried an offender 
or offences under the provisions of ss. 323, 
142 and 348 of the Indian Penal Code all 
)f which offences he was empowered to try. 
,t maybe that the appellants committed 
i more serious offence punishable under 
he provisions of s. 330. but it was not an 
►ffence under that section which the Magis- 
rate actually did try. If he found that 
here was a prima facie case of causing huit 
n order to extort a confession, then the 
Magistrate’s proper course was obviously to 

commit the case to tlu Court of Session, 
md if it can be shewn that the appellants 
lave soffered any injustice from the pro- 
•edure adopted by the Magistrate the con- 
rictions would have to be set aside. But 
uit IQ a very different thing from the 
frlediugs biing absolutely void l^his 
riew of the law has b^en ta.cen by the 
4wrh Courts of Bombay and Madras in the 


(2) 8 Ind. Cas. 389; 31 P. R. 
J910; 11 Qr. L. J. 639. 


1910 Or.; 194 P. h H 
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ca«es of Queen-Empress y. Gundya (Z) and 
King-Empervv y. Ayyan{4'^ In the latter 
of these cases an accused person had l)een 
convicted by a Magistrate of the First Class 
under the provisions of s. 103, and the 
convictions were set aside by the Sessions 
Judse on the ground that the offence 
disclosed was an offence under s. 195 of 
the Code which was exclusively triable by 
the Court ot Sessions. Their Lordships in 
the course of their judgment on revision 
remarked: “In the present case the Deputy 
Magistrate did not try accused for an 
offence beyond his jurisdiction. He tried 
him for an offence punishable under 
s. 103, Indian Penal Code, i. c., for an 
offence triable by a First Class Magistrate 
and, therefore, within his jurisdiction. His 
proceedings were not void, and the Sessions 
Judge was wrong in treating them as void. 
Where the facts disclose an offence within 
the jurisdiction of the Magistrate it seems 
to \is a complete fallacy to say he is not 
empowered by law to try the pei*son 
charged for the offence which is within his 
jurisdiction because the same facts disclose 
a more serious offence w’hich is l)eyond his 
jurisdiction. He is expressly so empower¬ 
ed. Whether in so doing he adopts a pro¬ 
per course is another question. No doubt 
it is improper on the part of a Magistrate 
to intentionally ignore circumstances of 
aggravation which show that an offence 
beyond his jurisdiction was in fact com¬ 
mitted as well as an offence within his 
jurisdiction, as for instance if a Second 
Class Magistrate should ignore the viol¬ 
ence used in committing theft...{s 379) 
instead of sending the accused before a 
First Class Magistrate to be tried for robbery 
(s. 392). Here the action of the Second Class 
Magistrate would be improper, but his pro¬ 
ceedings w'ould not be void.” 

This is a very lucid and to me very 
convincing exposition of the law . on the 
subject. It has been suggested on behalf 
of the appellants that this decision was 
prior to the ruling of their Lordships of 
the Privy Council in the case of Snbrah- 
mania Ayyar v. Emperor (5). But I 
am unable to see how that ruling is in 
any way pertinent to the point at present 


(3) 13 B. 502; 13 Incl. Jur. 469; 7 Ind. Dec. (k s 

333 ' 

(4) 24 M. 675; 2 Weir 699. 

(5) 25 M. 61; 11M. L. J. 233; 3 Bom. L. R. 540; 28 1 

t' ^ 271 & 712; 8 8ar. P. G 

o, 160 0.)» 


in issue. What their Lordships laid down 
was that a disregard of a clear rule of 
law as to a mode of trial could not be 
regarded as a mere irregularity •which 
could be cured by the provisions of s. 
537 of the Cr. P. C. 

In the present case there is no clear rule 
of law which has been disregarded. I am of 
opinion that the proceedings of the Magis¬ 
trate are not void on this ground * * * 

z. K. Order accordingly. 


MADRAS HIGH COURT. 

CiiUiiNAU Kkvision Case No. 307 of 1924. 

(Criminal Revision Petition No. 258 

OF 1924.) 

November 5,1924. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

V. JANAKIRAMAYYA-Comflainant 

—Petitioner 
versus 

NIMMAGADDA BRAHMAYYA— 

AcCUSEU—R itsrONDENT. 

Limitation .Icf (JX of KfOS), s. o—Criminal App^f^l 
filed out of time—Sufjicient causz to excuse delay, 
absence of—Procedure — Appeal, wrong acceptance of 
— Acquittal — Revision—Interference by High Court. 

A criminal appeal liled after the expiry of the pre¬ 
scribed period of limitation may be admitted if the 
Coxtrt is satisfied thit the appellant had sufficient 
reason for not preferring the appeal within the period 
of limitation. tVhere the Appellate Court is 
satislied that there was sufficient reason to excuse the 
delay, it has no power to extend the period and admit 
the appeal. The proper procedure in such a case 
would be to move the High Court to exercise it 
powers of revision. 

Surla Singh V. Emperor, 59 Ind. Cas. 556; 

22 Cr. L J. 124 and Rehman v. Emperor, 8 . 3 .Ind. Cas. 
499; 5 L. L. J. 477; (1923) A. I. R. (b.) 652; 26 Cr. h. J- 
19, relied on. . 

Where, lipwever, a criminal appeal was i 

admitted out of time, an order of acquittal will not he 
interfered with in revision by the High Court, 
there has been any gross miscarriage of justice whicn 
ought to be remedied. 

Petition, under ss.'1435 and 439 of the 
Cr. P. C., 1898, and s. 107 of the Government 
of India Act, praying the High 
revise the judgment of the Court of the 
Sub-Divisional Magistrate, Bezwada, 
Criminal Appeal No. 58 of 1923, prefeireh 
against that of the Court of the Stationaryi 
Sub-Magistrate in C. O. No. 565 of 1923. 

Mr. V. Su't'yanarayana, for the Petitioner. 

The Publie Prosecutor, for the Crown. 
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ORDER. . _ 

Wallace, J.— The first point raised in 
this petition is whether the lower Appellate 
Court had jurisdiction to admit a criminal 
appeal which was out of time, that Court 
itself finding that the appellant had not 
shown convincing reasons for not presenting 
it in time. The provision of law applicable 
is 8 5 of the Indian Limitation Act, ana 
under that provision the Court cannot 
extend the time unless it is satisfied that 


0 ^ MAUKQ PO TOK. ^^9 

before us the lower Appellate Court was 
not satisfied from the appellant's ailidavit 
that lliere was sulludeiit reason to 
excuse the delay. It had, llierefore, no 
power to extend the period and admit the 
appeal. As pointed out by my learned 
brother, its ]u’oper pr(»ecdure would have 
been to move this (Vuivt to exeiisc its 

powers of revision. 

• )- ■ 7 

2 Petition aismisscLi, 


the appellant had sufficient cause for not 

preferring the appeal a 

Appellate Court was not so satisfied and, 

therefore, had no authority to ef ™ 
period and admit the appeal. Its proper 
procedure would have been to move this 

Court to exercise its powers of 
As to whether we should now 
and reverse the acquittal, it is a ques 
of whether there has been any f 
carriage of justice which ought to be 
medied. I cannot hold that 
such question. The appellant 
convicted of theft for removing earthfiom a 
village site, said to belong to zemtndar of 

South Vallur Estate. The 

an open vacant place, used as a lalme not 

yery obviously in the physical poss^ 

Wone; To say that the site belongs to the 
zcmiTidar as village site, is not th 
thing as saying that the earth in e 

private perquisite, which h® ^an . 

for his own private profit. Iheinte 
cause wrongful loss to the 
contention that wrongful loss has __ 
fact cause! to the^zemindar, has n , 

clearly made out. The matter is 
a civil nature than criminal. 

I would, therefore, refuse to interfere and 

dismiss this petition. ^ .n • 

■ Madhavan Nair, J-'J hat th^ 

petition should be dismissed. ^ ivnita- 
toadd that, in view of s. 5 of 1-^® ■, 

lion Act, it cannot be contended 
Appellate Magistrate has no power to excuse 
the delay and admit the time-twrred cri 
appeal. A criminal, appeal, filed after the 
expiry of the prescribed period of bm 
may be admitted if the Court is satisfie 

the appellant had sufficient reason i 

preferring the appeal within, 1^® /i\ 

limitation, [see Suria Sinff/i v- 

and.iiefcmau v. Emperor (2).] In th 

I ■ ' * 

.af 59 Ind.qa 9 . 55 G-l L. 503 ; 22 Gr,I..y^ ^ ^ 

( 2 )R 3 Iiid. ila 8 . 499 ; 5 L. U J. 47 /; ( 192 ..) A. i. k 

(L.) 062; 8G Or. L, J. 19, 


RANGOON HIGH COURT. 

Civil Misoell.ineous Applkmtiox No. oU 

OF 11)24. 

July 4, 1})24. 

P»'e 5 e 7 if.—Sir Sydney Kobinson, Kt„ 

Chief Justice 

Jn the matter of MALXO PO lOK, a 

Pleader—Accusfi). 

Leaal Practitwnerti .Icfl.Vl/// 

chan,, „/ 

i np,-oUional caaMC ..U.i„atal l,„ Liauunal 
'^‘’rine;fer.'"-i>o st„mls surely f..r a man arresle.! on 

*1 ^ \'h) oftlic PcU'il Code Sind tAkes 

e,;: “l-'o CM-^ain property on his hehulf which suh- 
.tnilv turns oul to h’uv b-en stolen property. 
n of unprob-ssio.ial eon.inct ina.inucl. us he 

ao-siiotact.\s.i 1 l>,,viitioners Act are 

ami where the fa-ts Imve alree.dy 
r/«a.ci-cr trial which has rosulteU 

'Hn principle of -nalrr/,,:* an„.,r 

"'"Sinai miscellaneous case against 
an order of the District Magistrate, 

Myanngmya. wading the pro- 

Criminal Miscellaneous Case 
Yfot 192-1 held hv the District Magis- 
Mvaungmya against Maung Po Tolc 

As ctigeCuler s. 13 if) of the Legal 

who '^^5 oneiic ordered that m 

fhetiew oV the'Honourable Judges the 

proceecli misconceived. In 

PracliLione ^ arrested on a 

standing sLUfy^ t^^O Po Tok was 

iUv of unprofessional conduct and 

not guilty pleader He was not 

^'qn"iu''hi3 pvoiessiontxl c.apacityintak- 

S°An A^'vashe guilty of any cninmal 
Hman , ^ n.i M-oreover; ho ha.s beea 

°'^'*'Juted hytcrfminal Co-nrl of receiving 
Ad rePMnhfs stolen property while the 


m 


Magistrate who tried him on those charges 
also decided that there was insufficient 
efidence to justify a charge of cheating 
with respect to the substitution of the 
diamonds. Proceedings under the Legal 
Piactitioners Act are ^/Masi-criminal and 
where the facts have already formed the 
subject of criminal trial which has result¬ 
ed in an acquittal the, principle of "autre- 
/ois acquit" must apply. 

z. K. Order accordingly. 


ALLAHABAD HIGH COURT, 

Appeal No. 71 of 1925. 
March 5, 1925. 

Present;—Mr. Justice Walsh and 
Jlr. Justice Boys. 

KI'TROO— Accused—Applicant 

versus 

EMPKROR—Opposite Party. 

.InTw Acf (XI i)f 1878), ss. ]9 (f), 25, SO--Criminal 
ProcedurtCode (Act V of ISOS), s. 165—Illegal pos¬ 
session of arms—Search, unlawful—Conviction, whe¬ 
ther justified— Search, powers of, restrictions on— 
Interpretation of statutes. 

On a search being made of the house of the accused 
certain arms and ammunition were found therein. 
The accused was thereupon convicted of an offence 
under s. 19 (/) of the Arms Act. It was found, how¬ 
ever, that the search had not been lawful inasmuch 
as it did not comply with the provisions of ss. 25 and 
30 of the Act: 

Held, that in spite of the search not being lawful, 
there being sufTicient evidence that the accused was 
in unlawful possession of the arms and ammunition 
the conviction was justified, [p. 280, col. 2.] 

Per Walsh, •/.—The words “in the presence of 
some officer specially appointed" in s. 30 of the 
Arms Act mean that there must be at least two 
persons, namely the person making the search and 
the •)ffioer specially appointed within the meaning of 
the section who is present at the search, [p. 281 col 11 
Per Boys.J. -Section 30 of the Anns Act does not 
itself give any power of search to anybody. It is 
confined to a statement that when a search is being 
conducted under the Cr. P. 0. in the case of any 
proceedings instituted in respect of an offence 
punishable under s. 19 (/) of the Arms Act, such 
search is to be conducted in the presence of a 
particular officer. The section merely places certain 
restrictions on such pwers of search as may other¬ 
wise be possessed under the provisions of the Cr P 
C. There is nothing in the Act to limit the powers 
of an Investigating Officer under s. 165 of the Cr P 
C., except the two qualifications introduced by s 30 
by the words “in the case of any proceedings institut- 
ea m respect of an offence punishable under s 19 r/i" 

the intention of restricting all powers of an Inveetb 
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gating officer in making searches for arms where 
there was no known unlawful purpose, [p- 282, col. 1.] 
The s;ime meaning must in the absence of any 
strong reason to the contrary be given to similar 
words in two contiguous sections of the same Act. 

Criminal appeal from an order of the 
Sessions Judge, Knmaiin, dated the 6th 
August 1924. 

Mr. Hamid Hasan, for the Accused. 

The Government Advocate, for the Crown. 

JUDGMENT. 

Walsh, J, —In our view this appeal 
succeeds on the merits, but not upon the 
point of law upon which the Government 
sought by the ajipeal to challenge the deci¬ 
sion of the learned Judge, This miscreant, 
as he appears to be, having the reputation 
of a badmash, likely to he engaged in 
clacoities, was suspected of having arms 
and ammunition in his house. Thereupon 
a patmam, who, by the rules applicable 
to Kumaun, is entitled to exercise 
the powers of a Police Officer, search¬ 
ed his house with witnesses and found 
gun-powder, some dynamite, and a detona¬ 
tor and fuse. He was thereupon convicted 
and sentenced to nine months' rigorous im¬ 
prisonment and a fine of Rs. 50. He appealed 
and took the point that there had been no 
proper search because there had been no 
order under s. 25 of the Arms Act, and 
because the search was not made in the 
presence of an officer specially appointed, 
or by virtue of his office under s. 30. We 
agree with this view for reasons which we 
will state in a moment, but the learned 
Judge overlooked the fact that in spite of 
the search having been made under circum¬ 
stances which rendered it not law’ful, the 
appellant had nonetheless been found guilty 
on perfectly plain evidence of the offence 
with which he w'as charged. In allowing 
the appeal and quashing the conviction the 
learned Sessions Judge—although he did 
not say so by implication—committed him¬ 
self to the further proposition, namely, that 
xvhere the search is illegal, a person cannot 
be convicted even though the evidence 
against him is conclusive. This is o®" 
the law. The point is covered by authority 
particularly in this Court in the case of 
Sayed Ahmed v. Emperor (1), a decision of 
a Single Judge with which we agree. 1“’ 
that case the search was illegal. Cocaine 
was found in the house of the accused and 
he was properly convicted. In this case 

22 Tna. Ciz. 153; 35 A. 575? 11 A. L. J. 935; 15 
Cr. L. J. 19, 
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the • appellant was properly convicted, 
even although for reasons which 1 
am about to give the search was illegal. 
In my view the argument upon which the 
appeal on behalf of Government has been 
based, overlooks the significance of the 
terms “in the course of any proceedings 
instituted.'* I think it better not to specu¬ 
late as to why these words are there, ex- 
ceipt to say that possibly the Legislature 
thought that where an act, like the posses¬ 
sion of arms was equivocal, and might 
be innocent or might be unlawful, that 
question depending on the existence of a 
license, unlimited right of search ought 
not to be confeued on the Police. But 
I-entertain no doubt that their effect is to 
cut down llio general power of search under 
B, 1G5 j>y a Police Officer. The provision 
is applicable where a search is to be made 
under the Or. P. C. in respect of such an 
offence as this, in the course of any proceed¬ 
ings instituted in respect of such offence. 
The ordinary meaning of that language 
is, in the course of any legal proceedings 
Which Ivave already begun. The use of the 
expression “instituting proceedings” in this 
Act is made plain by the preceding section, 

where it is clearly used in reference to the 
commencement of some legal proceeding 
in a Court. That this view is the ordinary 
meining of the English legal terminology 
is supported by the decision in T/jo7’pe v. 
Prieslnall (2). Under these circumstances 
I am clearly of opinion—no proceedings 
have been instituted that the patwari who 
made the search in this case was not legal¬ 
ly authoi'ized to make it. I may add, al¬ 
though it is not necessarj' for our decision, 
that, in my opinion, the words “in the pre¬ 
sence of some ofiBcer specially appointed 
mean that there must be at least two per¬ 
sons, namely, the person making the search, 
and the officer specially appointed within 
the meaning of s. 30 who is present at the 
search. 

' The appeal must, therefore, be allowed 
and the conviction restored, but inasmuch 
as the Government in the special circum¬ 
stances of this case does not press for fur¬ 
ther imprisonment than that already unde^ 
gone, we inflict punishment of one month 
and uphold the fine of Rs. 50. The accused 
having already served one month, need not 

surrender. 

(^Boys, J» —I agree. The first section to 

(1897) 1 Q. B.153; 66L. J. Q. 6.218; 45 W, U. 
223; 60 J. P.821. 


which reference has been made s. 25 
of the Arms Act. I entirely agree with the 
view of Mr. Justice Piggott in the ca.se of 
Babu Ram v. Emperor (3), that that section 
is intended to apply to the particular class 
of cases where there is some unlawful pur¬ 
pose alleged regardless of whether or not 
the person whose house is to be searched 
has a license for the possession of the arms. 
In this case, however, it is not even sug¬ 
gested that any action was taken under 
that section. It is necessary, therefore, to 
look elsewhere for other pow'er of search 
if actually the search is to be justified. It 
is clear that s. 30 of the Arms Act does not 
itself give any power of search to any¬ 
body. It is confined to a statement that 
when a search is being conducted under 
the Cr. P. C. or the Presidency Magistrates 
Act “in the course of any proceedings in¬ 
stituted in respect of an offence punish¬ 
able under s. 19 (/), such search shall be 
conducted in the presence of a particular 
officer " ; it merely places certain restric¬ 
tions on such powers of search as may 
otherwise exist under the provisions of the 
Cr. P. G. We are not concerned with the 
Presidency Magistrates Act and we have, 
therefore, to turn to the Cr. P. C. Sections 
105 and 96 relate to the powers of a Court 
and it is not suggested here that any Court 
conducted or caused to be conducted any 
search. The Crown have, therefore, to fall 
back upon s. 165 of the Cr. P. C. There 
is nothing in the Arms Act to limit the 
powers of an Investigating Officer under s. 
165 except the two qualifications introduc¬ 
ed by s. 30 by the words “in the course of 
any proceedings instituted in respect of 
an offence punishable under s. 19 (//’and 
by the requirement of the presence of a 

particular officer. 

It is clear that in the case to which I 
have already refered [Babu Ram v. Emperor 
(3)] no reference was made to the words 
“in the course of any proceedings institu- 
ed ” 1 should be prepared to hold that 
those words, even if the section stood by 
itself, meant that the officer appointed by 
Government could only search when some 
case had already been instituted in Court. 
It is the ordinary meaning of the langu¬ 
age But we are further confirmed m 
that conclusion, and it is rendered ^ inevit¬ 
able by the use of similar words in s. 

drawn to our attention by Mr. Hamid Hasan 

(3) 47 Ind. Cas. 801; 16 A. L. J. 721; 19 Cr. L. J. 949. 
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on behalf of the accused. The same mean¬ 
ing must, in the absence of any strong 
reason to the contrary and there is no 
such reason, be given to similar words in 
two contiguous sections of the same Act; 
and as to the meaning of the words in s. 
29 it is even more clear that there can be 
no doubt for if a proceeding can be said 
to have been instituted within the mean¬ 
ing of s. 30 as claimed by the Crown when 
nothing has happened beyond a report to 
the Police (in this case the pntwari having 
the powers of a Police Officer) as to the 
suspected possession of arms, that meaning 
must be also given to the words in s. 25 
and would result in holding that section to 
enact that no report must be made of an 
offence under s. 19 (/) witliout the previous 
sanction or the District Magistrate. Further 
it is clear that the language of s. 30 
is analogous to that of the last clause in 
s. lOS.of the Cr. P. C. “no proceedings shall 
be tahen;” in .s. 132 of the same Code” no 
prosecution shall be instituted;” in s. 188 
“any proceedings taken.” I agree with 
Mr. Justice Walsh that it seems likely that 
the words “in the course of any proceed¬ 
ings instituted” were inserted with the 
intention of restricting the powers of an. 
Iiive.stigating Officer in making searches 
for arms where, even particularly wliere, 
there was no known unlawful purpose. 
Such ' restriction does not wholly deprive 
the authorities of power to seirch or to 
cause a search to be made merely because 
there is no known “unlawful purpose” 
bringing the ca.se within s 25 and no 
proceeding already instituted in Court bring¬ 
ing the case within s. 165 of the Or. P. C. 
controlled by s. 30 of the Arms Act. A 
Magistrate acting as a Court could proceed 
under as. 96, 105. This is sufficiently 
clear from the Privy Council case [Clarke 
Y. Brojendra Kishore Roy Chowdhury (4).] 

That is, however, in any case a ques¬ 
tion only of expediency, I agree with 
the order proposed by Mr. Justice Walsh. 

z. K, Appeal allowed. 

(4) 16 Ind. Cas. 501; 39 C. 953; (1912) M. W. N. 760; 
12 M. L. T. 171: 10 A. L. J. 193; 16 C. L. J. 231; 10 C. 
W. N 805; 23 M. L. J. 32; 14 Bom. L. R. 717; 13 Cr. 
L-J.693;39 I. A. 163 (P. 0.). 




NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 201-Bof 1924. 

February 7, 1925. 

Present: —Mr. Baker, J. C. 

SHAMSUDDIN— Accused—Applicant 


versus ^ 

EMPEROR— Opposite Party. 

Criminal Procedure. Code {ActV of IS98'', s. 110 — 
Joint proceedings—Prejudice to accused —Illegality. 

Proceedings under s. 110 of the Cr. P. C. were 
instituted jointly against two brothers who lived 
together and against whom there was evidence of 
joint acts committed by both of them. There was, 
however, some evidence which was relevant to the 
case against one of them but was not relevant to the 
case against the other. An order was made against 
tliem by the Magistrate and was upheld in appeal 
by the Sessions Judge. In dealing with the appeal, 
however, the Sessions Judge distinguished the ev^ 
dence which was relevant to the case of each accused 
from the rest of the evidence and'wrote two separate 
judgments. In revision: 

Held, that as no prejudice had resulted to the 
accused from proceedings having been taken 
them jointly and a» the Sessions Judge had excluded 
from his consideration evidence ^vhich did not apply 
directly to the case of each accused, the joint pro¬ 
ceedings were not illegal, [p. 2e3, o.ol. 1.] 

Angnoo Singh v. Emperor, 71 Ind. Cas. 865; 45 A. 
109; 20 A. L. J. 881; (1923) A. I. R. (A.) 35; 24 Cr. L. J. 


257, distinguished. . 

Criminal revision against an order of 
the Additional Dhtrict and Sessions Judge, 
Yeotmal, dated the 22nd November 1924, 
in Criminal Appeal No. 324 of 1924. 

Mr. M. Y. Sharif, for the Applicant. 

ORDER. —Tliis is an application for 
revision of an order under s. 110, Cr. P. C., 
binding over the applicant for one year on 
his own bond in Rs. 200 with one surety m 
tlie same amount for good behaviour. This 
order was passed by the ■'Sub-Divisional 
Magistrate, Darwha, and was upheld m 
appeal by the Additional Sessions Judge, 
Yeotmal. 

It is contended on behalf of the appli¬ 
cant that the order is vitiated because 
the applicant and his brother were jointly 
tried, and reference is made to a ease oi 
Angnoo Singh v. Emperor (1) which lays 
down that it is not permissible 
proceedings under s. 110 of the Cr. P. ^ 
against several persons jointly, unless su^ 
persons are confederates or pptners w 
against whom all the evidence is equally 
applicable. That was a peculiar case, ^ 
which 12 men were charged together, tne 
case being really a gang case founded on 
hearsay evidence. In the present case tno 


(1) 71 Ind. Cas. 865; 45 A. 109; 20 A. L. J. WP 0^^^) 
A. L R. (A.) 35; 24 Cr. L J. 257 


ISMAIL PANJU V. EMPEROR, 


[881. 0. 1925] 

applicant was cliarged along with his 
brother Nizamuddin. They lived logetiier 
and there is evidence of joint acts com¬ 
mitted by them both. The learned Addi¬ 
tional Sessions Judge has noted in his 
judgment that some of the evidence ap¬ 
plied to one and some to the other brother 
He has distinguished the evidence which 
is against the present applicant and has 

written two separate judgments. 

I do not think that the applicant has 
been prejudiced by the joint trial m the 
circumstances of the present case. In® 
evidence of P. W. No. 12 as to his bemg 
threatened by both brothers v ‘ u 
pounding their cattle, that of P. • No U 
as to both the brothers beating him when 
he asked for payment foT the work done 
and as to both of them putting pressure 
on him to withdraw an application he 
had made against them, and the evidence 
of P W No 15 as to acts of oppiession 
committed by both the '’^others and as to 
an, attempt of assault upon hini bj P* 
sent applicant, are, in my opinion, suthcient 

to uphold the order. ^ 

The question of confusion ot evidence 

has been considered by the A ‘ 

Sessions Judge in his ?® 

case of Nizamuddin and he has ca • 
excluded from his consideration tb<se 
witnesses whose evidence does not diifcnj 
apply to the present applicant, or regaidiii^ 
whom there is any ambiguity. 

I see no reason for interference and du- 

miss the application. . , 

z. K. Applicatton dtsmissed. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeals Nos. 2-B and 4*i5 
, OF. 1925. 

February 7, 1925. 

Present: —Mr. Baker, J. C. 

ISMAIL PANJU AND anotebr—Accused- 

—Appellants 

versus 

EMPEROR— Opposite PARTr. . 

Criminal Procedure Code (Act VoU898), 195 

fl),{c),SS7,47d-Penal Code (Act XLV of i860), ss 
m, 467, 47 J-Forgery of security 

by CottTt—Section not specified, effect of tjjj 
deecribed in s. 465,!’ «cope of-Complamt 
-^Approver-Pardon, validity of—Inducernent off 


to approver, effect o/-KabuUyat. whether valuable 

security. , . i • * 

It is not ncoossavv that a Court making a complaint 

under s. 47h of the Cr. P. C. should state under what 
parti -ular section the offence comp ained of falls, and 
a failure to mention the section does not render the 
complaint or the proceedings taken on it irregular. 

*^^\vht'rra complaint made under s. 476 of the Cr.P. 

C. after nan-ating the facts mention.s sa. 46.i and 1 
of the Indian Penal Code, the complaint must be 

deemed to 0 )ver all forms of ® 

evidence may show to have been comimtted. 

The words “anv offence described in s. 4bJ m 
s 195(1) (cl of the Cr. P. C. must be taken to mean 

all forms of forgery under whatever section they fall. 
^''’AtoJ-.-ii^aMsavaluaWe security within the nnean- 

mgofs.467 of the 

leSal rieht namelv. the right of a tenant to hold the 
laSd. and it is also an acknowledgment by the J^nant 

hat he is legally bound to pay the 
the land in accordance with the conditions of the 

fabidiyat ^retains the ^ 

valuable security, within tlie meaning ^ tbe 

Penal Code, even after the expyy of the period 

s' 33 ronhe“'r P c equires ia that there 

shield'" at^i^l&Uon in 

prTsmtmenmvhieh may extend to ten years, [p. 284, 
“wi?eon'tte'dUe of the tender of '« an 

approt;er P-eedings w.re go.ng on_^_^a„amst 
accused under „ .e.. is perfectly legal and 

accused, [p. 28o, „ confession 

and the “J jn ap^ inadmissible merely because 

?t’drsro"t‘some inducement wars offered to the 
approver to give evidence. I « M ^v’otin Chundra 

369; 4Shome 

l“k 232 ; 4 °nd Pec. (n. b.) 300, relied on. 

!r.” intiXS^ X”- >»«' 

T IT" P 0{l7tl(L K. B., 

‘tLVmgNT;"™: >>■-r 

jUpGMi^ same and they may be 
appeals The appellant Ismail 

dealt under s. 467-109, 

Tpnnl Code of abetment of forgery 
security by the Sessions Judge, 
of a valuables rigorous im- 

Amraoti, and ^ 

prisonment Yeshwant 

Hapujfwas convicted at the same trial oi 


forgery of a valuable . security under s. 
4t>7, Indian Penal Code, and sentenced 
to rigorous imprisonment for 18 months. 

The facts of this case are that Ismail 
Pan]u had obtained a usufructuary mort¬ 
gage from Raoji and was in possession of 
the mortgaged land, which he let out to a 
tenant called Mohana. The mortgage was 
in 1920: subsequently the mortgagor died 
and in 1923 his sons brought a suit for 
redemption against the mortgagee contend¬ 
ing that the mortgage was paid off out 
of the profits of the mortgaged property. 
The prosecution case is that the mort¬ 
gagee Ismail Panju with the object of 
showing that a considerable sum was due 
under the mortgage got five kabuliyats 
forged, showing a less rent than he had 
actually realized, induced the tenant Mohana 
to make his thumb-impressions on them, 
and got them attested by some witnesses 
who are at present under trial by the 
Sessions Court, Amraoti. The kabxdiyats 
were written by the appellant Yeshwant 
Bapuji at the instigation of Ismail Panju, 
and these two persons have been convicted 
of forgery and abetment of forgery. 
Mohana was originally charged along with 
them, but a pardon was tendered to him 
and he became an approver and has given 
evidence for the Crown. The proceedings 
were instituted by the Subordinate Judge 
in whose Court the alleged forged kabii- 
liyats were filed by Ismail Panju, the de¬ 
fendant. The Subordinate Judge being 
of opinion that the kabuliyats were forged 
took proceeding against Ismail Panju, 
Yeshwant Bapuji, Mohana and the attesting 
witnesses under s. 476, Cr. P. C. Several 
points of law have been raised in this appeal 
which I will deal with before proceeding 
to the facts. 

The first point raised is that the com¬ 
plaint made by the Subordinate Judge 
refers only to offences under ss. 463 and 
471, Indian Penal Code, that, therefore, 
the Magistrate was incompetent to try the 
accused under s. 467, Indian Penal Code, 
and that consequently the offences under 
ss. 463 and 471 not being exclusively tri¬ 
able by the Court of Sessions and not 
being punishable with imprisonment, 
which may extend to ten years, do not fall 
under s. 337, Cr. P C., and, therefore, no 
pardon could be granted to Mohana and his 
evidence is inadmissible. 

It is to be observed that the proceed¬ 
ings taken by the Subordinate Judge were 
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under s. 476, Cr. P. C., and para. 2, of that 
section lays down that on a comnlaint 
made by a Court under s. 47G a "Mag strata 
shall thereupon proceed according t law, 
and as if upon complaint made. . : . under 
s. 200." It is not really necessary that 
the Court making a complaint should 
state under what section the offence falls, 
but even if it be so, it would be ap; arent 
that there is nothing irregular in tho pre¬ 
sent proceedings. The Subordinate Judge 
after narrating the facts has mentioned 
s. 463. Indian Penal Code, along yitb f’. 471. 

It is contended that s. 463 being merely 
the section which defines forgery, the com¬ 
plaint must be taken to be under s. 465, 
Indip Penal Code, punishable ,with a 
maximum of two years' rigorous impiison- 
ment, and the Magistrate could not convict 
the accused under s. 467, nor is the ofsnee, 
described under s.465, one of the offences for 
which pardon may be tendered. 

Section 195 (l}(c), Cr. P. G., is the section 
which governs the case and it la)^s down 
that no Court shall take cognizance of 
any offence described in s. 463 or punish¬ 
able Under ss. 471, 475 or 476 of the same 
Code, when such offence has been com¬ 
mitted by a party to any proceeding in any 
Court in respect of a document produced 
or given in evidence in such proceeding, 
except with the previous sanction, or on the 
complaint, of such Court or of some other 
Court to which such Court is subordinate. 

It will be seen that this section does not 
expressly mention the aggravated offences 
of forgery described in ss. 466 and 46^. and 
Ibe words "any offence described in s. 
463" must be taken to mean all forms of 
forgpy under whatever section they fall. 
Section 463 merely defines forgery as mak¬ 
ing a false document with intent to cause 
damage or injury, or with intent to commit 
fraud, etc. Section 464 describes what a 
false documpt is. Section 195 (1) (c), in 
my opinion, is clearly designed to cover all 
forms of forgery. In the present case we 
have a complaint by the Court of an offence 
described in s. 463, which is all that the 
law requires, and the Magistrate was per¬ 
fectly justified in trying the accused and 
convicting them of forgery of the descrip¬ 
tion which pe evidence showed to have 
been committed. This disposes of the 
first argument. 

As regards the second argument regard¬ 
ing the validity of the pardon given to 

Mohana, all that s, 337, Cr, P. 0., requires 
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is that there should be an investigation 
in progress regarding an offence triable 
exclusively by the High Court or Court of 
Session or an offence punishable with im¬ 
prisonment which may extend to ten years. 
The Sessions Judge has shown that at the 
date of the pardon to Mohana proceedings 
were going on against the accused under 
s. 467^^ Indian Penal Code, which is punish¬ 
able with 10 years’ imprisonment, and 
under s. 471, which is punishable accord¬ 
ing to the nature of the forgery committed. 
The pardon is perfectly legal and the ap¬ 
prover was a competent witness against the 
accused. 

It has been argued that the evidence 
shows that some inducement was offered 
to Mohana to give evidence, but neces¬ 
sarily in every case where an accused is 
made an approver it must be ascertain¬ 
ed whether he is willing to tell the truth 
or not. No analogy exists between the 
case of a confession obtained from an ac¬ 
cused person by any inducement and the 
case of an approver. If it were so, practi¬ 
cally all approvers’ evidence would be in- 
admis-sible. There is authority on this 
point, viz.t In the matter of the petition 
of A’obiTi Chundra Eanikya (1). There 
is, therefore, no illegality in the trial. 

It is next contended that the kahuliyats 
were not valuable securities, and that the 
offence does not amount to forgery, even 
assuming that they were all written at 
the same time. There can be no doubt 
that a kabuliyat is a valuable security, 
becauie it creates a legal right, namely 
the right of a tenant to hold the land, 
and it is also an acknowledgment by the 
tenant that he is legally bound to pay the 
rent and to hold the land in accordance 
with the conditions of the kabuliyat. 

It has been contended that as the period 
for which these kabuliyats extend has 
passed aw'ay, they are spent documents 
&nd no longer valuable securities. The 
learned Sessions Judge has pointed out 
that in the case of some of them at any 
rate they are not barred by limitation and 
that a suit for rent based on them would 
still lie. Apart from this I am of opinion 
that they could still be used, if genuine, 
to show the lessor’s right to possession 
and the contract of tenancy during these 
years between him and tlie lessee, and 
that they must be considered to be, or 

„ (1) 8 0. 560 at p. 568; 10 0. L. P. 369; 4 Shome L. E. 
232; 4 hid. Deo. (k. s.) 360. 
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purport to be, valuable securities. In any 
case this point is not of much importance 
since the period of imprisonment, to which 
the accused have been sentenced, is not in 
excess of that which could be passed under 
s. 405, Indian Penal Code, which refers to 
simple forgery. 

It lias been further contended tliat as¬ 
suming the facts alleged by the prosecu¬ 
tion to be true, there is no forgery. There 
cannot be slightest doubt that if these 
kahuliyats were all written at one and the 
same time in 1923 after the institution of 
the redemption suit, -whereas tliey purport 
to have been written and executed in the 
years 1918-19 to 1922-23, they were pre¬ 
pared with the intention of causing it to 
be believed that they were executed at a 
time at -which they were not really execut¬ 
ed. The dishonest intention is clear from 
the fact that they w’ere so prepared with 
the object of showdng that a less amount 
of rent was paid during these years and, 
therefore, a larger sum was due on the 
mortgage. This is both dishonest and 
fraudulent, dishonest because it was done 
with the object of causing wrongful gain 
to the mortgagee or wrongful loss to the 
mortgagor and fraudulent as they were pi-e- 
pared with intent to defraud the mortgagor 
and incidentally the Court. Hence it is quite 
clear that if they were prepared, as the pro¬ 
secution states, there can be no doubt that 
they fall -within the definition of forged 
documents under s. 464, Indian Penal 
Code. 

Turning to the merits, there is not really 
much to be said and the learned Counsel 
for the appellanto have said very little 
about them, relying mainly on the points of 
law. It is, of course, an axiom that the 
evidence of an accomplice requires corrobo¬ 
ration, but in the present case we have very 
substantial corroboration of the evidence of 
Mohana from the appearance of the docu¬ 
ments, for se-'" ral of them appear to have 
been written at the same time and with the 
same pen and the same ink, and what is 
practically conclusive is that the kabuliyats 
for the year« 1919 and 1921 are written on 
the corresjj' .ding halves of the same sheet 
of paper, which is proved by the fact that the 
indentation on the margin of one-half ex¬ 
actly corresponds with that on the other, 
showing that these are the two halves of the 
same sheet, which has been torn in halves. 

As the Sessions Judge has pointed out, it 
is practically impossible that two kabuliyats 
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■writtea at an interval of two yeai 
be written on the corresponding 
the same sheet of paper. 

The learned Sessions Judge has further 
considered the other manuscript Ixabulimts 
and i)y experiment shown that the water¬ 
marks correspond, showing that all these 
kabuliyats were written at one and the same 
time on sheets of paper which were torn in 
halves for the purpose. This strongly cor¬ 
roborates the evidence of Mohana that all 
these kabuliyats were written at the same 
time and his thumb-impressions obtained 
on them by the appellant Ismail Panjn. 

Further it appears from Mohana’s state¬ 
ment and from the peri-patraks that the 
rent mentioned in the kabuliyats is less than 
the rent -which he really paid. There is 
further evidence, whicli the Sessions Judge 
has discussed and whicli has not been at all 
shaken in the argument in appeal that the 
printed form of A:a(>ub‘^ais used in the last 
of the series was not in the possession of 
Ismail Panju at the dale which the kabvli’ 
yat purports to bear. 

So far as the merits are concerned I have 
not the slightest hesitation in holding 
that the findings of the Sessions Judge are 
right, that these kabuliyats are forgeries, and 
that they were forged under the instruc¬ 
tions of the appellant Ismail Punjii for the 
purpose of being used in the redemption suit 
with the object of showing that less rent 
than was actually the case was received from 
the land and, therefore, the mortgage was 
not paid off. The learned Counsel on behalf 
of the appellant Yeshwant Bapuji now 
admits that his client wrote these kahuliyatSy 
but he contends that he did so innocently, 
and as the lessor and the lessee were both 
present and the lessee raised no objection to 
execution, he had DO idea that a fraud was 
being committed and that as Mohana was ad¬ 
mittedly the lessee of the land during the 
years in question Yeshwant was merely 
recording what had actually taken place 
and no offence has been committed. I do not 
think this argument can be accepted. If 
Yeshwant had been a school boy, or a person 
unaccustomed to writing documents, it 
might perhaps be contended that he was 
deceived by the lessor and the lessee, but he 
is a petition-writer, whose business it is to 
write documents. It would necessarily 
occur to him that there was something 
highly suspicious in 5 kabuliyats being 
written and executed simultaneously and 

wxte-dated to the preceding years, Mohana 
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slated at one place that Yeshw’ant was 
present at the time wnen Ismail Punju dis 
cussed the matter and mentioned the pur¬ 
pose for which he required him to execute 
lhe.se kabuliyats. But even if reliance is not 
placed on this statement, 1 do not think the 
Sessions Judge was "wrong in holding that 
Yeshwant was privy to the plot. He would 
necessarily have asked why these kabuliyats 
were ante-dated. Inasmuch as the lessee was 
willing to execute them, there was apparent¬ 
ly no dispute between the lessor and the 
lessee and the natural presumption would 
be that the kabuliyats were fabricated foran 
illegal purpose, i do not see any reason to 
differ from the view of the learned Sessions 
Judge on this pointeither. 

In view of the seriousness of the case the 
sentences appear tome to be lenient, but this 
may be due to some doubt as to whether the 
conviction under s 407 would stand. The 
convictions and sentences are confirmed and 
the appeals dismissed. 

z K. Appeal dismissed. 


LAHORE HIGH COURT. 

CuiiiiN’AL Appe.al No. 1('2 of 1925. 

March 30, 1925. 

Present: —Justice Sir Henry Scott-Smith, 
Kt., and Mr. Justice Zafar Ali. 

GHULAM JILANI-Gonvict— 

Appeli.a.nt 

versus 

EMPEROR— Rsspon'dbnt. 

Penal Code (Act XLV of 1800), ss. 300, 302,325- 
Death caused by single blow delivered suddenly— 
der—Grievous hurt. , 

Deceased and his friend gave a healing to the 
accused. All three were young men of about W 
years of age. The following day the accused sa' 
the deceased xmexpcctcdly and forthwith formed to® 
design of hitting him in return for the beating whicH 
he had received on the previous day. He thereupon 
struck the deceased a violent blow on the back 9 
the head with a hockey slick which he had in h 
hand at the time. After striking this blow the accus¬ 
ed ran away and the deceased walked on 
30 paces and then sat down on the ground. He wa 
taken home and became unconscious after about 
an hour and died on the following morning as j 
result of internal bleeding and a clot of blood on 
surface of the brain: j 

Held, that under the circumstances of the case a 
having regard to the conduct of the accused, it . 
not be safely inferred that the bodily injury wn 
he intended to inflict was sufficient in the onim / 

course of nature to cause death and that the 
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•waa guilty not of jthe offence of murder but of an 
offence under s. 325 of the Penal Code. 

Appeal fi'om an order of the Additional 

Sessions Judge, Shahpur, dated the 5th 

January 1925. 

Mr. M. Sleem, for the Appellant. 

Mr, K. C. Soni, for the Government Advo¬ 
cate, for the Respondent. 

JUDGMENT.— This is an appeal from 
an order of the Additional Sessions Judge 
Shahpur, convicting Ghulam Jilani of 
the murder of Mahbub Alam and sentenc¬ 
ing him to transportation for life. 

The facts are fully stated in the judg¬ 
ment of the learned Sessions Judge and 
■we need not repeat them at length. In 
brief it appears that on the previous day 
Mahbub Alam and his friend one Afzal 
had beaten GhulaiA Jilani and on the day 
of the occurrence the latter, as he was 
returning from the thana where he had 
been looking at some recently arrested 
dacoits, saw Mahbub Alam walking in front 
of him, ran after him and after challenging 
him and asking him if he would come 
again into his mohalla and on Mahbu 
Alam replying that he would, struck him 
a violent blow on the back of the head 
with a hockey slick which he had in his 
hand at the tinie. After striking tim this 
blow Ghulam Jilani ran away Mahbub 
Alam walked on for some 30 pa^s and 
then sat down on the ground. He was 
taken home andibecame unconscious alter 
about half an hoifr. He died on the fo low¬ 
ing morning. The medical ^If^dence e i 
that he had two injuries on the head whi^ch 
might be the ..result of one blow and that 
this caused internal bleeding and a clot of 
blood on the surface of the brain, ini 
caused death. The skull itself was n 

fractured, the medical witness saying that 

the blow was not strong enough at tne 

age of the deceased to fracture his bOne 

because the skull was compressible at this 
age. It should be noted that the deceased s 
age was about 18 years and the ^8® . 

accused is the same. The learned Sessions 
Judge was of opinion that the offence 
murder and that it fell withm , 

thirdly and fouthly of 
Code. In our opinion s. 300 M 

no application to the Present case. Ih g 

the blow on the head was violent y given 
it cannot be said that the aPPel^^nt who 
gave it knew that it was so nnimnent y 
dangerous that it must m all probability 

pause death or such bodily injury as i 


likely to cause death. Section 300 thirdly 
is as follows: — 

“If it is done with the intention of causing 
bodily injury to any person and the bodily 
injury intended to be inllicted is sufficient 
in the ordinary course of nature to cause 
death." 

Having regard to the fact that the ap¬ 
pellant struck only one blow which did not 
fell Mahbub Alam to the ground, and 
that then he ran away, we do not think 
it can safely be inferred that the bodily 
injury which he intended to inflict was 
sufficient in the ordinary course of nature 
to cause death. The case is somewhat 
similar to that reported in Sardar Khan 
Jarid Khan y. Emperor {[), where also one 
violent blow was struck on the back of a 
man's head, and the Judges held that the 
case fell within the second part of s. 304. 
Indian Penal Code, and sentenced the ac¬ 
cused to five years’ rigorous imprisonment. 
In the present case there is no ground for 
supposing that the appellant after his 
game of hockey set out with the object 
of seeking out Mahbub Alam and chastis¬ 
ing him. It appears that he saw him un¬ 
expectedly and forthwith formed the design 
of hitting him in return for the beating 
which he had received on the previous 
dav He struck only one blow and haying 
regard to the fact that he then desisted 
and that it did not fell Mahbub Alam to 
the ground, we do not think it would he 
safe to hold that he intended to do more 
than cause grievous hurt to Mahbub 

^'we, therefore, accept the appeal and 
alter the conviction to one under s. 3-D, 
Indian Penal Code, and bearing in mind 
the fact that the appellant s age is only 18, 
we sentence him to three years rigorous 

imprisonment. Appeal accepted. 

(li 36 Ind, Cas. 578; 41 B. 27; 18 Bom. L. K. 793; 
17 Cr. L. J. 530. 
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Criminal Revision No. 775 of 1924. 
December 3, 19^4. 

Present .—Mr. Justice loung. 

C. G. SIRCAR—Petitioner 

versus 

irMPEROR—P esfondbnt. 
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Rape, charge of -Appeal ■ Coinicti'jn for ahduciion. 
whether ju.^/iv.ed~Ac-iiiittal in respect i‘f charge of 
rajir Rerisimi Ac‘iui'tal, ivhcther can he set aside 
and r'>ni i''tion suhsiituted. 


Sect 1*11 423 uf the Cr. P. C. empon'ors. an Appellate 
(.’•'urt to reverse iaf« r alia the Hndiii'' and to order 
the aceused ti> he re-lried by a Court t)f ociinietcnt 
juris lietion or to l)e committed for trial. It does not 
empower an Appellate Court to try the accused per¬ 
son itself. 

It is not competent to an Appellate Court to alter 
a charge under s. 37G of the Penal Code to c>ne under 
s. 3t>6 of the (.'ode, inasmuch as the charge under the 
latter section involves diflerent elements and different 
questions of fact from a charge under s. 376. 

Accused was charged with an offence under s. 376 
and was convicted. On api)eal the Sessions Judge 
set aside the conviction under s. 376 and proceeded 
to frame a charge under s. 366 of the Penal Code 
and called upon the accused to jdead to the oharg , 
e.^amined him upon it and allowed him to call 
witnesses in defence. As a result of the trial the 
accused was convicted of an offence under s. 360 of 
the Penal Code; 

Held, (li that the Sessions Judge had no jurisdiction 
to try the accused as an Appellate Court, without any 
commitment having been made to it ; 

that the conviction of the accused by the 
Sessions Judge under s, 360 of the Penal Code was, 
therefore, illegal; 

<3' that in revision the High Court had no juris¬ 
diction to convert the acquittal with regard to the 
charge under s. 376 of the Penal Code into a conviction 
and to convict the accused of that offence. 


Criminal revision from an order of the 
Sessions Judge, Pegu, in Criminal Appeal 
No. 334 of 1924. 

Mr. Vakhariay for the Petitioner. 

Mr. Gaunt (Assistant Government Advo¬ 
cate), for the Crown. 

JUDGMENT.— This is an application 
to revise the order of the Sessions Judge, 
Pegu, who sitting in appeal from a convic¬ 
tion by the Third Additional Special Power 
Magistrate, Pegu on a charge of rape under 
8 . 376, Indian Penal Code, held that ti 
charge of rape had no application by reas* 
of the fact that the girl was over twelve 
and that the act could not be said to have 
been done without her consent or against 
her will and proceeded to frame a fresh 
charge under s. 366 against the petitioner of 
kidnapping a woman that she might be forc¬ 
ed or seduced to illicit intercourse. To this 
charge he called on the applicant to plead 
and examined him upon it and allowed 
him to call one witness in defence. It 
seems to me that in so trying the case him¬ 
self the learned Judge exceeded the powers 
conferred on an Appeal Court by 5 . 423, 
This section empowers him inter alia to 
reverse the finding and order the accused 
to be re-tried by a Court of competent juris¬ 
diction or committed for trial. 
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A charge under s. 366 is triable by a 
Court of Session only, under s. 193, only 
on commitment. Therefore the learned 
Judge should, after setting aside the 
conviction, have ordered the petitioner 
to be committed for trial when he 
would have been tried before a Court 
of Session with the aid of Assessor^ 
If.he had not tried him but simply al¬ 
tered the finding and maintained the sen¬ 
tence, there is abundant authority for hold¬ 
ing that such alteration is not permissible, 
wliere its effect would be to convict the 
accused on his appeal of a charge to which 
lie had never pleaded, and which involved 
different elements and different questions 
of fact from those involved in the charge 
to which he had pleaded. ■ Thus, in Em¬ 
peror v. Sakharam Ganu (1), an exactly 
parallel case, where the Sessions Court had 
set aside a conviction for rape on the 
ground of consent and the Sessions Judge 
had, without trying the case himself, merely 
altered the charge and convicted the accused 
under s. 366, it was held that it was in¬ 
competent for a Judge in appeal, lo 
alter a charge unders. 376, Indian Penal 
Code, to one under s. 366 of the Code, be¬ 
cause a charge under the latter section 
involves different elements and different 
questions of fact from a charge under s. 376. 
In the trial as held there was no evidence 
that the girl was under the care and in 
the keeping of her m'other or any one. 
Her mother was called and said that she 
was a beggar residing at Kayan and mere¬ 
ly produced her daughter's horoscope, but 
the daughter said she war a beg^r 
but residing at Pazundaung. 

.ion, tJierefore, under s. 366 cannot ^ t 
-ny event. The Assistant Government Ad¬ 
vocate without attempting to defend the 
procedure of the learned Sesr.:ons Judge 
asked me to restore the conviction for rape, 
but that would be to convert an acquittal 
order into one of conviction without an 
appeal having been preferred from such 
acquittal, a course forbidden by s. 439, 
sub-cls. (4) and (5). The acquittal order 
must stand unless and until Government 
appeals against it when it can be consider¬ 
ed. The rest of the order must be set aside 
and the accused discharged and I express 
no opinion as to further proceedings being 
taken under s. 366 for kidnapping or abduc- 

z. K. Order set asidst 

tl} 8 Bum. h. R. 120; 3 Cr. h. J. 240. ^ 
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LAHORE HIGH COURT. 

Second Civil Appeal No. .‘iUOl of i9*21. 

May 19, 1925. 

Present: —Mr. Justice Abdul Raoof. 
MAQSUDAN LAI.— Plaintiff- 

Appellant 

VC VSltS 

RAM CHANDER-RAM RICHHPAL- 

Dbfen'dants—Respon dents 
Beiiami traii«acH<>n —Burden «•/ jtruof 
—Rebuttal. 

Where one pei*son pays the price for the purchase 
of certain property but the iustrumi'iit of saU* ia 
obtained in the name of another, tlu* presuini>tion U 
that the person paying the price is the owner of the 
property purchased and that the person in wlioso 
name the sale-deed is obtained oeciipies the position 
of a trustee only. The prosuniption. liow.-ver, is 

rebuttable but it is for the person in \yhose name t he 

sale-deed stands or for persons claiming through hini 
to establish that the intention of the person who p-aid 
the purchase-money was to Ijeuelit the person in 
whose name the sale-deed was obtained and tli.it, 
therefore, the transaction is in the nature of an 
advancement, [p. 289, col. 2; p. 290, col. l.J 
Case-law referred to. 

Second appeal against an order of Hie 
District Judge, Karnal, dated the 2!)tli 
August 1924, reversing that of the Sui)- 
Judge, Fourth Class, Jhajjar, dated the 

11th February 1924. 

Mr. Shamair Chand, for the Appellant 
Lala Jagan Nath Agarwaly for the Re¬ 
spondent. 

JUDGMENT.— The facts giving rise 
to this second appeal may be summarised 
as below;—A shop was purchased on the 
17th of May 1897 in the name of Ram 
Richhpal nephew of the plaintiff Maqsudan 
-LM. On the 4th of October 1920 Ram 
Richhpal executed a mortgage in favojir 
of Ram Chunder defendant whereupon the 
present suit was instituted by Maqsudan 
Lai for a declaration that Ram Richhpal 
was only B,benamidai\ that the real owner 
of the house was the plaintiff Imnseli 
and that the mortgage in favour of Ram 

_4. Viio iiifol'pRt. Ihe 


produced evidence iu sui^port of liis con¬ 
tention. Tlic 'rrial Court, liowever, found 
that the ])lainlilf had failed to estaljlish Ids 
allegation. It, however, appeared that in 
the year 1912 a nuntgago had been exe¬ 
cuted j' intly both by Maqsudan Lai and 
Ram Uiulilipal in favour of .Murli Dhar. 
Tlie Trial Oourt relying upon that cireuni- 
stance held that the sliop in dispute be¬ 
longed half and half to ilacisudan Lai and 
Ram Richhpal and made a declaration to 
that effect. 

Roth inirlies ai^pealed. The lower_ Ap¬ 
pellate tVmrt after a consideration of the 
evidence on tlie record came to the con¬ 
clusion that the luirdiase-money had been 
paid by the plaintiff hut was of the opinion 
that “merely that fact did not conslilutc 
the transaction to he Itenaiiii." 'J’he learned 
Judge appears lo have been under the 
impression that there is some kind of 
presumi)tion that where a imi-chase is made 
in favour of a relation it is intended to be 
for the beneiit of that relation. This view 
is clearly opposed to the view taken by 
their Lordships of the Privy Council in 
several cases, see for example, Oopcchrist 
(iii'^ain V (losti 'ni (1), J/iui/ric 

i'zhar Mi v. Ikbcc R/'"./;. 

( 2 \ Bi(asKtinw(iry. Desroj lianjit bingli 

(.’R and Kcraick y. htnvick [-i). 

'I'he rule deduced from these rulings 
is lliat where one person jurys the price 
and the instrument of sale is obtained m 
the name of another, the iiresumption is 
that the iKuson paying the price is the 
owiiei- and I lie person in whose name the 
sale is oldainod oecupies the position ot a 
trustee onlv. The view taken by the 
learned Judge ol the Court below, theie- 
fm-e, appears to be wrong upon this pre- 

The'presumptiou. however is rebuttable 
_ A it I'c contended by Mr. Jagan Nath on 


Chander did not affect his interest, ihe 
suit was resisted upon various grounds 
and the following issues were framed, 
namely, (1) Is the sale-deed in favour oi 
defendant No. 1 benami? (2) If Issue No. i 
is proved in favour of the plaintiff Avhat is 
the effect of the mortgage executed by 
Ram Richhpal in favour of Ram Chandei. 
and (3) To what relief is the plaintiff 
entitled? ., , 

One of the questions lo be considcieu 
was as to who had actually 
purchase-money. The plaintiff alleged 
that the price had been paid by him ana 

19 


: the questions lo be consWered 

.money. The plaintiff . alleged ^ ^' 3 ^ ^P. C.y ’ 


nncl it is contended by Mr. Jagan i\au\ on 
n,p other side with reference to the ni inga 
relied upon by the lower Appellate Court 

lhat under such circumstances a presump¬ 
tion of advancement arises and it 13 to be 
iiTM I \ VV t w K. p. C-4(); 1 Sar, P. C. J» 

^1915) MA' . M. W. N. 7.18; .19 M. L. J. 

'r V'l -17 1 \ 275; 32 0. L. J. 190; 2 

20(;;28ft .l>- h W 1 . . . Bom.UK. 
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presumed in this case that Maqsudan ijul 
intended to benefit Ram Riclihpal and 
liad advanced the money to him for the 
purchase of the shop. These (piestions 
are to l)e decided in the light of the rul- 
ingsof the Privy Council, mentioned above. 
The initial presumption being in favour of 
the plaintiff Maqsudan Lai it lies upon the 
mortgagee from Ram Richh|ial to prove 
that in this particular case that presump¬ 
tion ^yas rebutted because Maqsudan Labs 
intention to benetit his nephew and adopt¬ 
ed son was made out. 

I accept this appeal and setting aside 
the question of the lower Aj) lellale Court 
upon the preliminary point im icated above 
remand the case under (). Xld, r. 23, to be 
disposed of according to law. One of the 
issues which will require consideration and 
decision by the lower Appellate Court will 
he whether the plaintilf .Maqsudan Lai is 
estopped from advancing the claim having 
regard to the fact that Ram Riclihpal was 
allowed to remain in possession as osten¬ 
sible owner and the mortgage was taken 
from him in the bona fide belief that he 
was the owner of the house. Tliis rule is 
clearly indicated in s. -11 of the Transfer 
of Property Act (IV of 1882). Costs uill 
abide the result. 

2 -K. Appeal accepud. 


ALLAHABAD HIGH COURT, 

Letters Patent Appeal No. 123 of 192-1 

March 13, 1925. 

Pre5e??t;“Sir Grimwood, Mears, Kt., 
Chief Justice, and Mr. Justice Pigcolt 
RAM PRASAD SINGH-Plaintiff— ‘ 

Appellant 

versus 


NI5PAL SINGH and another—Defendants 

—Respondents. 

Aora Tevuncy Art (IJ nf s. 22~Hiitilu Lau— 
\Ud<>u~-MoTtf,af,e Ly wuhu- MeU^aoce ml in t.v.$- 

seshinv—Kr-pioj.Tielufy tenancy, uhdhei- created _ 

i:'uirendeT—JIcir8 of widoiv, vhether (ntitUd to c-ect 
woriyagee. *' 

A Hindu widow who was ahfoluto (.'wr.<r certain 
proierty mortgaged ihenfpuiy andiut the n orl- 
gageo into pcBseesicn of the projerty. The mort¬ 
gagee neither received any rent frcm'the rrcitganor 
ne>r did he pay any rent to her. On the death ed U,e 
widow her heirs, who were the nearest icver.«it r.ers of 
her deceased husband, ejected the mortgatte from i 1 ,a 

property. He thereupon brought a tuit to recover 
pcgeesBion of the mortgaged property : 


t». NEPAL SINGH. [881. C. 1925] 

Held. li that a-ssiiniing tliat an ex-proprietary 
tenancy in favour of the widow had come into exist¬ 
ence fnan the date of the mortgage it must be taken 
to have li ‘1 11 J-unendered by her to the only person, 
w!;.. ((.uld i.c treated as the land-liolder, namely, the 
ll:"|-l-;a^.oc ; [p. 291, col. l.J 

- lhai if any ex-proprietary tenancy did con- 
liuta iij. to the date of the death of the widow it 
did n-I devolve on lier heirs under s. 22 of the Agra 
1( nancy Act, and must be taken to have escheated in 
favoiirof tlie jilaintitY who was the land-holder; [iiid.] 

'•> that, Iherefore. tlie idaiulitY's suit must be 
<herc.«l. [i/n’d.] 

Tolui Misir V. Muneshar Koeri, 81 Ind. Cas. 115; 22 
A-L.J. m: (1924) A. I. It. (A.) 737; L. K. 5 A. 167 
Pew, followed. 

Letters Patent Appeal against a judgment 
and decree of Mr. Justice Neave, dated the 
91 h May 1924. 

Mr. 5. P. Sinha, for the Appellant. 

Mr. jS'. D. ^inha, for the Respondents. 


o uKjvncsiS I , 


which the plaintilf sought recovery of posses¬ 
sion as the usufructuary mortgagee of cer¬ 
tain plots mortgaged to him under a deed of 
November 12th, 1914. The mortgage was 
effected by a Hindu widow'of the name of 
Mv-''air,mat Gaura, but it has been found as 
a fact that she was the absolute owner of 
the property mortgaged. She purported to 
moitgage with possession three specified 
plots of land. She put the plaintiff into 
possession and he remained in possession 
lor six years. He neither received any rent 
from Gaura and still less did he 

pay any rent to her. On the lady's death 
the defendants who are her heirs being the 
nearest reversioners of her late husband 
succeeded in ejecting the plaintiff. Hence 
the present suit. Jt was dismissed by the 
rust Couit but a decree for recovery of 
pos.^ession was given by the learned Sub- 
oiclinate Judge in a carefully reasoned 
judgn.eiit with which we find ourselves in 
substantial agrec-ment. A learned Judge 
of thi.<5 Court in second appeal has revers- 
, decision and restored the decree of 
the Imi&I Couit cn the strength of certain 
reported caKs lefeiredto in (he judgment 
^^der apjieal, dealing with the rights 
of the moitgsgee in resject of ex-proprie¬ 
tary 1.elding v\hich has come into existence 
fiom (he date of (be rroitgage by operation 
(f law’. Iheie has been quoted to ns in 
sigineiit the case of Tolai Misir v. 
^in7.e^},or Kceti tl) which is sutslantially 
en ell 1< ujs with the esse tow before us and 
is (ntiitly in the plaintiff’s favour. With 

. Cus. US; 22 A. L.J. 463; (1924) A. LB. 

737; L R A. 167 Rev. 
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regard to the rulings relieil upon by tiie 
learned Judge of this Court in the present 
case we are content to say that they are all 
distinguishable on the facts. We do not 
desire to stand committed to the cpinioii 
that an ex-proprielary tenancy in favour of 
Musammat Gaura necessarily came into 
existence from the date of^ the mortgage 
in the present case but if it did it was 
certainly surrendered by her to the only 
person who could be treated as the land¬ 
holder, supposing an ex-proprietary tenancy 
to have come into existence, that is, the 
plaintiff-mortgagee. Moreover, if anyex-pio- 
prietary tenancy did continue up to the 
date of Musammat Gauras death, itcei- 
tainly did not devolve on the present de¬ 
fendants (rides. 22 of the Local tenancy 
Act) and it must be held to have escheat¬ 
ed in favour of the land-holdeiMhat is lo 
say, in favour of the present plaintiii. e 
have no doubt that in this case tlie low ei 
Appellate Court was right in holding that 
the plaintiff was entitled lo succeed lu Ins 
claim for possession. We allow this appea 
and setting aside the decree of the learn¬ 
ed Single Judge of this Court, restore that 
of the lower Appellate Court. The plaintiu 
is entitled to his costs of both healings 

in this Court. , ,, , 

2 ^ Appeal alloived. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneoue Civil Appeal Mo. JJ 

OF 1924. 

December 18, 1924. 

Present: —Mr. Baker, J. C., and 
Mr. Prideaux, A. J. C. 

BENGAL NAGPUR RAILWAY Co., 

& EAST INDIAN RAILAVAI Co.— 
Defendants Nos. 1-2— Appellants 

versus 

Sheikh DILLIT and another-Plaintifps 

andKALKA SIMLA RAILM Al — 
Defendant No. 3—Respondents 

Carrioffc of goods-Risk Note, Vf® % 

complete package," meaning 

—Uability of Railway Compantj-l nreasonable delay 

in deliveHng consignment — Damages, whether 

claimed. , 

The expression “loss of a complete package 
ISote, Form H. means the loss of both cohering and 
joDtents and there can bo no loss of a comp 


packagrif tlie Company delivors tlic ba^s in wliiuh 
were paekeil even ihough they are emi'l\. 

[p. L>!i:5.ool, M 

/)(L.vi,/nj V. lii-n.i.d Sonyiir n'fdintii .\ 

No. (Ill of lllir., *hi‘o a LhMh Maivh lOb, < Iv. No, fi.) 
of iPin dated Sepl.-mher followed. 

luu-il'hidiiin Ibiihntu Co. v, Mtknnhi Ig' Ind. 

CVs. 67;l; ll C. 'lie., l'.> C. L .1.1 Uh 1'.' ( . U . N. .lo, 
}U>mb<tu .t- (\r.lr<il India Railinui O-m/niN// 

V. .{mbalal NVira/Nu/. > Imliau Railway Crm-S h\ 

Kali {hi.-i.\lullivk v. Ka-sl Indian liadwoy ( .. , 1(1 Iml, 
Cas C. W. N. f'l.L • ml Madra.-^ d-NoifZ/Koit 

yiahrottii liaiiiray ComiHiny 

Mattai i^abba LN.o, Iiid, h’as.^ ‘ ^ 

M \V \ 1!IS 11 L. .’I'' M. 1> d, -S M. L. 

.1. ty ii. 7;'. L T. lil^; 4 I u . R- L'O; S As|l M. ( - 

l(l(>, ili.-stinjiiiish' •!. 

Loss eaused to a eousi.irm'r <'wnio I" uurcasoiiahU. 
dolav ..n the part of ihe Railway ('oinpany m deliver¬ 
ing the goods eonsigned to i( for earnage ami not ly 
reason of any loss, dcstruelmn. or .lol-noral.on -■ Iho 
goods Ihem.selves, is not eovi ivi hy the terms o K ..h 
Note Form 11 ami the Company is iml i.ioteelcd h\ tin. 
terms of the Risk Note from liahihly lor such loss. 

[p. Ihlll, ooi. 1.1 I V- I • * 

Appeal against anor.lci ol llic I 
Judge, Nagpur, dated the Nth ^lay 1J_-1, m 
C’ivil Appeal Xo. -10 of 192-1. 

ORDER. 

Baker, J. C,-[0dobcy l-’A. 

''I'his case raises an important point oi 
law as to whether the expression ‘doss 
of a complete consignment or of one or 
more complete packages forming part of 
rconsignment” in the Risk Note, means 
the complete rlis-appearance of the Pacliage 
or '.vill apply to the dis-appearance of the 

“The'plaintilTs sued the Raihvay Compa¬ 
nies for damages for the loss of a number 
^ sacks of potatoes, the empty sacks 
being delivered to the phiinUffs minus the 
laments Thev also claimed damages for 
deb t in delivery, by vhich the potatoes 
in some other sacks were damaged 

The First Court, Second Subonlinate 

A IhP decision and remanded the 

reversed the de isiOe 

cmntv ba-s minus their contents were 

dehveiecl « therefore, if the loss 

due to ‘wilful neglect on the part of 
rompanies' servants, the Companies were 

sss....... 

this order. 
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The point is one of iinportanee and 
there are directly conllicting rulings of the 
various High Courts on the subject. The 
High Court of Calcutta has held in Eat^i 
Indian Railiran Co. v. XiiL-anta Eotf (\) 
that where a number of tins containing 
oil were consigned to the defendant. Rail¬ 
way Company under Risk-Note, and the 
tins were delivered to the consignee, but tlie 
contents of some of the tins were missing, 
there was no loss of any complete i)ackage 
and, therefore, the Railway Company could 
no be liable. This case follows the Bom¬ 
bay High Court case of the Bomh(nj Barodn 
S Central Indian Railiray Company v. 
Amhalal Seiraldal (2). 

On the other hand, it was held in 
the Madras Southern Mahrotla Railnay 
Company, Limited Madras y. M<ittai Suhba 
Rao (3t that it cannot be said that there 
is no loss if the outer cover which encloses 
a parcel is delivered, whatev’er may 
happen to the contents, and that the term 
‘doss'* would include cases where the 
article consigned is lost to the consignor 
as such article or has lost its identitv as 
such. 

The point is important and is one of 
some difficulty. It is also a i)oint which 
is liable to arise freriuently, and in the 
circumstances I think it might well be 
decided by a Bench. I, therefore, refer 
the case to a Bench fora decision of the 
point whether the expression ‘doss of a 
complete consignment or of one or more 
complete jiackages forming part of a con¬ 
signment” occurring in the Risk Note 
includes the loss of the contents of a 
package. 

The question of the rightof the plaintiffs 
to claim damages for delay may be consider¬ 
ed at the same time. 

Mr. J. C. Ghosh, for the Appellants. 

Messrs. M. li. Bobde and P. Lobo, for 
the Respondents. 

OPINION. —The facts of this case are 
set out in the Order of Reference. The ques¬ 
tion referred to the decision of the Bench 
is whether the expression ‘doss of a com¬ 
plete consignment or of one or more com¬ 
plete packages forming part of a consign¬ 
ment” includes the loss of the contents of 
a package. 


(1) 22 Ind. Cas. 679; 41 C. 576; 19 C. L. J. 142 ; i 
W. N. 95. 

(2) (1909) Indian. Railway Cases 48 

(3) 55 Ind Oas. 754; 43 If- 617; (1920) M W V 
U U W. 358; 38 il. L. J. 3.i0; 28 M. U T. 40.' 


A further question referred is as to 
the right of the plaintiff's to claim damages 
for delay ill delivery. 

\Vc are not here concerned with the 
loss of a complete consignment but only 
with the ([uestion of whether the loss of 
the, contents of a bag of potatoes, the bag 
itself lieing delivered empty, amounts 
to the loss of a complete package as stated 
in the Risk-Note. 

On this point the views of the High 
Courts are, as stated in the Order of Refer¬ 
ence, contlicting. The Calcutta High 
Courts has on several occasions held that 
where the case or outer covering of the 
I)ackagc was delivered, there was no 
loss of a complete iiackage. In Eastlndian 
Jiaihcay Co. v. Xilkanta Roy (1) the con¬ 
signment was of tins of oil, some of which 
were delivered empty. It was held that 
there was no loss of complete packages 
when such material portions of the pack¬ 
ages as the tins were delivered. That 
case follows the decision of the Bombay 
High Court in Bombay, Baroda d Cen¬ 
tral India Railway Company v. Ambalal 
Sewaklal (2) where some of the cans in 
a consignment of ghee were found empty. 
A number of cases are quoted at the 
.end of the judgment in East Indian 
Railway Co. v. Nilkanta Roy (1). We 
liave referred to them but all of them are 
under the old form of Risk Note, which 
exempted the Railway Company from all 
forms of loss whatever and hence are not 
applicable to thepresent case which is under 
the new form of Risk-Note. 

Another case in point is Kali DasMulUck 
V, East Indian Railway Co. (4) in which the 
Calcutta High Court held that the words 
“package” means both that which ispack- 
ed and that in which it is packed, its cover¬ 
ing or receptacle. 

The only cases to the contrary is that 
relied on by the lower Appellate Court, 
Madras cG Southern Mahraita Railntay 
Company, Limited, Madras v. Mattai Subba 
Rao CS) in which it was held that it cannot 
be said that there is no loss if the outer 
cover which encloses a parcel is delivered, 
whatever may happen to the contents. In 
case it was also held that "loss” means loss 
to the consignor as such article, or that 
the article has lost its identity as such. 
This case is based on Asfdr& Co. v. Blun- 
dell (5). That, however, w’as a case of Marine 

(l) 40 Ind. Cas. 626; 21 C. W. N. 815. « 

(5) (1896) 1 Q. B. 123; 65 L. J. Q. B. 338; 73 L. T, 
648; 44 W. R. 130; 8 Asp. M. 0.106. 
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Insurance, and not a Railway case. 

The question then is whether we should 
follow the view of the Calcutta and Bom¬ 
bay High Courts, or the view of the Madras 
High Court. 

No doubt, it seems unreasonable to hold 
that there has been no loss when the con¬ 
tents of a package are abstracted and no¬ 
thing is left, but the worthless outer cover¬ 
ing, the bag for instance, not the grain with¬ 
in it, as the Madras High Court says. That 
point, however, was considered in the case 
just quoted. Kali Das Mulliclc v. East 
Indian Railway Co. (4) where it is stated 
that it does prima facie seem to be 
hard that the Railway Company can avoid 
responsibility in such a case by producing 
empty tins-but the Court held that in view 
of the meaning of the word “package" that 
could not be helped. 

It is argued on behalf of the respond¬ 
ents that if this view is pushed toit^extreme 
limits, the Railway Company can avoid res¬ 
ponsibility by producing the smallest frag¬ 
ment of the original package, even the 
string with which it is tied, or the label 
attached to it. If, however, we. take ex¬ 
treme case, it is possible to take an almost 
equally extreme case on the other side, 
e. g., if a man sends clothes by train packed 
in a valuable suit case or portmanteau 
and the clothes are abstracted and the 
portmanteau delivered empty, could it 
be said that there had been loss of a com¬ 
plete consignment ? VVe think, not. In 
these circumstances it would appear that 
if we adopt the view of the Madras High 
Court, that view might have to be modifi¬ 
ed according to the value of the outer 
covering, which would be an undesirable 

result. 

In these circumstances, although we 
were at first inclined to take the same 
view as the Madras High Court, we think 
there are difficulties iu doing so, and as 
the balance of authority is the other way and 
this Court has so far followed the view of 
the Calcutta High Court see Dasadin v. 
Agent, Bengal Nagpur Raihcny, (Second 
Appeal No. 611 of 1916 decided on 29th 
March 1917.) and Civil Revision No 69 of 
1916, decided on 28th September 1916), I feel 
constrained to follow the view of the Bom¬ 
bay and Calcutta High Courts that^the ex¬ 
pression “loss of a complete package” means 
the loss of both covering and contents, 
and, therefore, as the Railway Company 
in the present case delivered all the bags 


though some of tliem were empty, there 
was no loss of a complete “package” 

The question is whether the Rail- 
w.ay Compitiv are protected by the 
Risk-Note from a claim for damages arising 
from delay in delivery. Although on the 
view taken on tlie Jir.st point the Risk 
Note will protect them from any damage 
to the contents of the consignment, the 
question of damages caused by a fall in the 
market price is dilTerent. 

f)a this i.KoinI we liave direct authority 
in A’u.s-/ India Rtiilir.iy Canipany v. Gopi 
Krishna Kashi Prasad ((5) where it was held 
that when a loss was caused to the con¬ 
signor owing to unreasonable delay on 
the part of the Railway Company in 
delivering them and not by reason of any 
loss, destruction or deterioration of the 
goods themselves, the Company was not 
protected from liability under the Risk- 
Note. In that case the goods were delayed 
five months and arrived too late for the 
marriage for which they were retjuired. 
That case distingnishesSccreMri/ of State v. 
Firm Jiican and Abdullah (7) in whichgoods 
themselves were damaged by delay in tran¬ 
sit audit was held that tlie owner could 
not recover damnges under Risk Note Form 

B. The same view was taken by Kinkhede, 

A J. C., in Second Appeal No. 315 of 1922 
East Indian Railway Company v. Muradali 
(8) decided on 11th December 1923 where 
there was a delay of some months, which 
was held not to be covered by the Risk 

Note. 

It will appear, therefore, that if owing 
to the delay, damage wai suffered by the 
plaintiffs independently of any deteriora¬ 
tion of the goods themselves, this will not 
be covered by the Risk-Note. 

It has been contended in the present case 
that there was delay in delivery, result- 

inc^ in loss, as the goods were not carried 

by° the shortest route, and reference is 

made to Vali Mahomed Hamad r. G. I. F. 

Railway (9). 

The question of whether there was any 
unreasonable delay or not or wbether any 
damage was suffered by the plauitills, m 
consequence of a fall in the market price 


7 InJ cai. 1016; 15 A. 5.H; 21 A. L. J. 188; 

OO'j; 15 A. 380; (19231 A. I. R. (A.' 

37 Ind. Cas 366; 21 Bom. L. d, olO, (192J A, 1, 

\ -ri Ad U 
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of polatof?, was not gone into at all in the 
First C\aiit, where the suit is dismissed 
on the gioniid that the Company nas 
protected under the Kisk-Xote. tin recon¬ 
sidering the case ahove (juoted, we aie of 

oi'inic'ii. 

il) That tl>e plainlilTs cannot claim 
dama^res fi>r tlio loss of the contents of 
some^^of the hags hccause there has 

been no loss of a complete package; 

<2)that thev cannot claim damages except 
those caused' by delay in delivery independ¬ 
ently of any deterioration in the goods 
themselves, i. o., damages due to a fall in 
prices; 

and Cb that the case must go liack 
to the First Cnurt for trial cu the ([ueslion 
whether there was delay in delivery result¬ 
ing in loss to the plaintilTs owing to a fall 
in the market jirice and, if so, to what 
damages the j)laintilTs are entitled on that 
account. 

We direct accordingly. Costs to follow 
the resiill. 

0 . R. i). Order direclbj. 

z. K. 


ALLAHABAD HIGH COURT. 

Second Civil Aperal No. 1070 of 1923. 

March 25, 1925. 

F7*c.se?d.'—^Ir. Justice Stuart. 

SIT/l'AN AND ANOTHER—Plaintiffs— 

Appellants 

versus 

HARDHIYAN— Defendant—Respondent. 

Civil Pi'occdi'.rc Code (Act of lOOS), s. 09, 
0 XXXIJ,r-3 (!t)—Minor defendant—Gnai'diav ad 
litem appointed hi/ Court—yotk-c to minor, absence of, 
effect of—Irrefjiilaritif—Decree, whether bindinr) on 
minor. 

Defendant, who was a mort^ragee, brought a suit to 
enforce the mortgage against tlie plaintifls, sons of the 
mortgagor, who were minors at the date of the in¬ 
stitution of the suit. He named tlie plaintiffs’ mother 
as their guardian ad litem. A notice was served on 
the mother personally but she paid no attention to it 
and the defendant then applied for the appointment of 
the Court .Va2i7-as guardian ad litem oi the minors, 
and the Court proceeded to appoint the X'azir guardian 
ad litem, but no fresh notice was served cither upon 
the minors or upon their mother. The Sazir tried to 
communieate with the mother but she gave him no 
lielp in the matter and the suit was eventually decreed. 
The mortgaged property was sold in execution cf the 
decree and was purchased by the defendant. On one 
of the plaintills attaining majority they instituted a 


HARDHfYAN. 
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suit to set aside the sale on the ground that they had 
not been properly represented in the mortgage suit: 

IIlI.I, .1, I bat ’t!ie failure to issue the notice requir¬ 
ed by sul»-r. t4> of r. 3 of 0. XXXII of the C. P. ^ 
was a mere irregnhirity which was covered by s. yJ 
of the C. P. C . and lliat no prejudice having been 
caused to tlie I'laintitfs, it did not affect the validity of 
the decree or tlie sale which took place thereunder; 
[p. 2!l5. col. 2.] 

(2i that inasinucli as effective defence to the mort¬ 
gage suit couM have been put up by the Court Naz^ 
who wa.s appointed guardian od litem of the plaintiffs 
in the mortgage suit the decree and the sale ^ylucll 
took place thereunder w’ere binding upon the minors. 
[ibid.\ . 

Second appeal from a decree of the Dis¬ 
trict Judge, Saharanpur, dated the 18th 
April 1923. 

Mr. Nehal Chand, for the Appellants. 

Dr. K. N. Katjii, for the Respondent, 

JUDGMENT.— The facts in the suit 
under which this appeal arises, aft‘ord_ a 
good illustration of the difficulty to which 
a person may be put when he is endeavour¬ 
ing to enforce a document which he 
holds against the heirs of a deceased exe¬ 
cutant. 


The plaintiffs’ father Surja had trans¬ 
ferred property on more than one occasion. 
In 1897 he executed a mortgage in favour 
of a certain Bakhshi. In 1900 he executed 
a usufructuary mortgage of the same pro¬ 
perty in favour of Hardhian, the present 
defendant-respondent. It is not clear hoW 
the mortgage of 1897 was satisfied, but it ap¬ 
parently was satisfied, for we hear no more 

of Bakhshi. Surja, although he executed 
the deed of usufructuary mortgage, did not 
give up the possession of the property, 
executed another deed in 1905 by whicn 
bis retention of possession was regularis¬ 
ed and by which he mortgaged his equity 
of redemption under the deed of 1905 m 

security for the re-payment of the rc”*',. ^ 
upon the property, the satisfaction of wnicn 
formed the consideration of the deed o 
1905 It will thus be seen that he 
ed the deed of 1905 in payment of amoun 
that were actually due to him by way 
rent and that, l.ad he not fxecutea 
that deed, he would have been liable 
ejectment from the property in respect 
which he had already jjed 

usufructuary mortgage. Surja then a 
and Hardhian instituted a suit i 

deed against the present 
lants, who are Surja’s sons and who were 
minors. It is Hardhian to whom I 


iiiiuuib. lb Jb naranian iti - vi-in 

ed as the plainlifT who has had Iroub 
obtaining satisfaction of the amount 
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on his deed after the death of the exe¬ 
cutant. 

When he instituted his suit in 1909 he 
nominated the defendant’s mother as their 
guardian ad litem. As far as I can gather, 
she was the most suitable person to be 
nominated for that position and tliere does 
not appear to have been any body else who 
could have been nominated. A notice was 
served on her personally to which she did 
not pay the slightest attention. It appears 
to me that the plaintiff knew no other rela¬ 
tion or friend who could be appointed 
guardian ad litem. Then the plaintiff came 
to the Court to appoint the Nazir of the 
Court as guardian ad litem. It is jialpable 
that a Nazir of Judge’s Court is not usually 
a very suitable person to appoint as a 
guardian ad litem of aminorbut the ques¬ 
tion which the few Courts appear to have 
tackled in the past is what has the plaint¬ 
iff to do when the person who ought to be 
guardian ad litem refuses to accept the 
responsibility without an.v reason at all ? 
The plaintiff has, in these circumstances, 
to seek the assistance of an officer of a 

Court. , , , 

He applied that the Nazir should be so 
appointed and the Court proceeded to 
appoint iheNazir. Unfortunately overlook¬ 
ing the provision ofO. XXXII r. 3 cl. 4., 
it omitted to serve a fresh notice upon 
the minors and a fresh notice upon their 
mother. It is almost certain that, had a 
fresh notice been served on the mother she 
would have treated it as she treated the 
previous notice and paid no attention 
to it. But the omission was made and 
undoubtedly an irregularity was committed. 

I have examined the record of the pre¬ 
vious case and am satisfied that the Aa^r 
did not in any way neglect his duties He 
appears to have endeavoured to get into 
touch with the mother of these minors who 
refused to have any communication with 
him. He could receive no information of 
any sort or kind. On the face of 
mortgage-deed of 1909 w’as a good deed 
actually executed by the minors’ father and 
was executed for binding consideration. 
On the face of it it would appear thattlie 
consideration had been taken for 
necessity. That is how the Nazir would 
ordinarily have read it. When the mother 
of the minora refused to come near hirn 
give him any information he could hardly 
be blamed for taking the position that 
there was no defence to the suit. He did 


qtjladrao. 
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not defend it ■accordingly and a decree 
was passed against the minors. In execu¬ 
tion of this decree the property was pur- 
ch^ised by Hardhian, the [treseiit defendant- 
respt)ndent, without aiqjarently the slight¬ 
est objection on the part of of any 'per¬ 
son repivsenting the minors. 

Several years after the sale J^ad taken 
]>lace (the minors) one of whom has attained 
majority, instituted the ])resent suit to set 
aside the sale of the properly to Hardhian, 
which took place in execution of the pre¬ 
vious decree, d’he learned District Judge 
has dismissed the suit holding that although 
an irregularity had been committed, it^\as 
an irregulai'ilV which is covered by iiresent 
s. 99 of the C. P.C., (corresponding to old 
s. 578 of the old (.''ode} and that it did 
not affect the matter because no prejudice 
had been caused by the irregularity to 
the present plaintiff’. This view appears to 
be in complete accord with the principles 
laid down by their Lordships in the Privy 
Council in Walian v. Banke Behan Pershad 
Singh {V). Ido not consider that the pre¬ 
sent appellants were prejudiced in any 
wav by the appointment of the iSazir as 
their guardian ad litem without notice to 
the effect that his name has been proposed 
bein" served on their mother or themselves. 
Froin what 1 have seen of the case I am 
under the impression that no effective 
defence could have been put in, and that 
the guardian ad/i/cTT?, had he contested the 
case would have merely involved his wards 
in unnecessary expense. I, therefore, dismiss 

this appeal with costs on the higher scale. 

Appeal dt.vnissed. 

m -10 I A at p. 189; .‘tO C. 1021: 7 C, W. N. 77-1; 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal Na91 of 1J24. 
February 7, 192,). 

Present:— Mr. Baker, J. C. 
DAULAT AND OTHERS— Defendants 

—Appellants 
versus 

GULABKAO and others—Plaintiffs - 

Respondents. _ 

^ (TXof IS72). s. in—Undue infuenee, 

u.kTJmoL)s to-hclLJnp of,m.Ur and want, 
•Uj/ictAer undue infiuence. 



DAIjLAT V. OULABRAO. 


[88 I. 0.1S25] 


Tn nr.'lf-r t-- n ''asc of \nnhie inlluenof* it is 

ni'f MV-iiiili fM Mv'-.v tii-it ( no I'Arty was in a)‘''‘iii.in 
t" 'j'-iiiih.i!" tlf ' ih'-i- ll nui-it iils'"* t>e ost;il>lislie<l 
til" 1 ••T' '!! in a. {.."iii -n -'f 'l'iniinati''ii lias nst-il 
tii'i‘ an nulair a<lvunta.i:'‘ fia'liiiii- 

s^if rifvl ' ' is i , a Hi-.- injiiiylo tlir ivlyinj; 

tij- ii Li- .I’ltli'.j'ity 'ai'l. p, n-l ‘J. 

!‘ ■ •<.({ V k'on'i'ii’i.’i ('ll- "ij liul. Cas. 117 ; 

-i:; M. 1 ., .i, ill., is A. -i. 

Ml; I'.'-ii M \v N :M' 1’ L. U 1* (’. ro>; l'*.> 
11 . 1 " 1 . i: i.'M’.ni I, 'r.i’o. i: i am; i '7 M. i.. 

'1 . Llf. r . L.lL.V.r'l. 


Tla- IlV-r" fa '-1 tiiat 
f-want ' f thr i-tlirr 
I'l' "111* r -•■.•i'l-ii''’-'*. ti» 


• iin- party t-'' a tiari»aofi..n 
is iM>l >niHi-ient. in tlia al»s<-in‘c 
sh'>\v tliaf iiii'ln ■ iiilhi' n' " was 


' '/.I 

Ap])etil agiiinst a <iecroe of tlie District 
Judge, NairiHir, (Itited the Istli Seplcmltcr 
ill Civil Appeal Xu 1(H) of 

Mr. IJ. T. M>nhji{hin(r(i, for llie Ap|>c-l- 
lants. 

Mr. .U. Gupta, for the Respondents. 

JUDGMENT.—Tlie only iinestiuu that 
arises in this appeal is whether the mort- 
gaL"e-deed in suit i.s void fur ninltie in- 
jluence. 


The facts are set forlli in the judgments 
of the Cuurt.s below. The mortgage in suit 
was passed to I'uyotfa debt due by the 
defendants to one Sardar Khan and on a 
previous bond. Cnder the mortgage in 
suit Us. 1,000 was payable by the mort¬ 
gagees to Sardar Khan, and the Courts be¬ 
low liave found that it was paiil. 

It is contended that the defendant Xo. 2 
was a servant of the plaintilfs, that defend¬ 
ants Xos. 1 and 1) are his brothers, that de- 
fendantsare also tenants in the village, of 
which the jdaintifTs are Matguzars, and 
that undue inlluence was used to induce 
them to enter into an unconscionable 
bargain. 

The learned Pleader for the appellants 
relies on Kashi Nath Ray v. Raja Dai-ga 
Prasad Singh (1) and Kaviawali v. iJig- 
bijai Singh, (2). The latter of these cases 
is that of a deed executed by a pardanishin 
lady, relinquishing her right of succession 
to a share in the estate substantially with¬ 
out consideration, and will haveno applica¬ 
tion to the facts of the present case. 


It is to be observed that the defendants 
Nos. 2 and 3 did not make any appearance 
and defendant No. 1 made a vague plead¬ 
ing of undue influence in his written state¬ 
ment without giving any of the details 


(1) 38 Ind. Cas. 235; 1 P. L. J. 601: 2 l\ 1, W .ii^. 



whicli are required to be given by 0. VI, 
r. 4, of the C.P. C. 

The main contention of the appellants as 
to the unconscionable nature of the bargain 
is that under no circumstances does 
the debt due by them to Sardar Khan 
amount to Us. l.ofx). Their contention is that 
the accounts were not explained to them, 
but it has to be admitted that if stipula¬ 
tions as to compound interest in Sardar 
Khan's bond were enforced, the debt would 
amount to about Us. 2,000, 

The original plea of the defendant No. 
1 was a denial of the consideration which 
lias been held proved. The most salient 
feature in this case is that there is no evi¬ 
dence tliat the plaintiffs derived any undue 
benefit from the bargain. If anybody 
derived any benefit it was Sadar Khan, 
and there is no allegation or proof of any 
collusion between the plaintiffs and Sardar 
Klian. 

Relying on the Piivy Council judgment 
in Pi)Osathurai v. Kannappa Chettiar (3j, 
on whicli the lower Appellate Court has 
relied, which lays down that where it has 
been shown that one party was in a posi¬ 
tion to dominate the other, it must also 
be established that the person in a position 
of domination has used that position to 
obtain unfair advantage for himself, and 
so to cau.'^c injury to the person relying 
upon his authority or aid, I find that 
there is no evidence that (he plaintiffs 
obtained any unfair advantage for them¬ 
selves, or even that Sardar Khan obtain¬ 
ed any unfair advantage. 


Tlie defendant No. 1 lias made inconsist¬ 
ent statements, at one time admitting the 
execution and denying consideration, and 
in his furtiier pleadings denying even the 
execution. Roth the execution and con¬ 
sideration have been held proved. 


I agree with the lower Appellate Court 
in holding tliat the mere fact that defend¬ 
ant No 2 was a seivant of (he plaintilf^'i 
is not sufficient in the alsence of other 

evidence to show that undue influence was 

used, nor have any particulais of ti>® 
alleged undue influence been given. There 
is nothing (o ehow that theie was any 

collusion between theplainliffs and fc'aidar 

Khan and, as I have already said, the ad- 


rj) oSInd. Cas. •i47; 43M. 540; 58^.1. J- 
L. U. 453; 18 A. h. J. 344; ('lf.20) V. W. N. 317; 2 I • 
P. L. R. (P.C.) 02; 22 Rem. L. R. 538; 13 Bur L. T- 
28; 47 I. A. 1; 27 W. L. T. 316 (P C). 
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vantage, if any, was obtained by Sardar 
Khan and not by the plaintiffs. 

In these circumstances the view of the 
lower Appellate Court appears to me to be 
correct and the appeal will be dismissetl 
with costs. 

Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal Xo. 332 of 1925. 

March 6, 1925. 

Present: —Mr. Justice Kanhaiva Lai and 

Mr. Justice Lindsay. 

8 ARJU PRASAD— Defrndan r—A ppellant 

V€7*SHS 

BHAGWATI PARSAD-Plaintiff- 

Respondent. 

Government of India !9W,(0<.i’ JiXn'n. T, o. h>}), 
9.80~Local Legislature, power of, to repeal laws 
passed by itself — Agi'ii Pre-emption .Irf 
ss. 12 —.4^a Pre-emption {Amendment ) .Ic/ {Vlll of 
192S) — Pre-emption— Custom, proof o/--\Vajili->il-niz. 
entry in — Classes of pre-emptors, u'kethcr successively 

entitled. 

Under 8. 80, siib-s. 1 of tlie Government of India 
Act the Local Legislature of any Province has powor. 
subject to the provisions of tiie Act, to make hnvs 
for the peace and good government of the territories 
for the time being constituting that Prorinc" and 
this power includes the power to amend and alter, or. 
if necessary, repeal laws previou.sly enacted by that 
Local Legislature, [p. 298, col. 1.] 

The Agra Pre-emption (Amendment) Act of 1923 
was not ultra vires of the U. P. Legislature. [i6/d.] 
Under s. 5 of the Agra Pre-emption Act a right of 
pre-emption is to be deemed to exist in mahals in 
respect of which any wajib-ul-arz, and not necessarily 
the latest wajib-ul-arz, prepared prior to the com¬ 
mencement of the Act, records a custom of pre¬ 
emption. [p. 297, col. 2.] 

Section 12 of the Agra Pre-emption Act lays down 
the classes of persons who aro successively entitled 
to exercise the right of pre-emption, [p. 298, col. 1.] 

Second appeal from a decree of the 
Additional Subordinate Judge, Gorakhpur, 
dated the 20th November 1924, 

Dr. M. L. Agarwala, for the Appellant. 
JUDGMENT.— This appeal is up for 
admission under 0. XLI, r. 11 and from the 
date of the sale which took place in 
November 1923, it appears that the law 
to be applied is that contained in the Agra 
Tre-emption Act XI of 1922. 

Two wajih-ul-araiz were filed in the case, 
one of the year 1833 and the other of 
I860, and Dr. Agarwala who appears for 
the vendee-appellant informs us that the 


uujiu-ui-iu . ic-hu contains no provision 
for pre-emption. He, therefore, refers us 
to the lan-uage of s. 5 of llie Agra Pre¬ 
emption Act. XI of 1922, as it stood 
before it was altered by the amending 
Act, Act \ 111 ol ll'23. According to the 
former state of things s. 5 laid down that 
a light of pre-emption should be deemed 
to exist only in mahals or villages in res¬ 
pect of whicli llie u'ajib-ul-ap:: prepared 
jn-ior to the commencement of this Act 
recorded a ciiotoni, contract or (h^claration 
etc. 


On tlie language of this section as it 
stood it necessarily followed that the U'ajib- 
vl-arz to be considered was the last one 
])repared prior to the commencement of the 
Act. The amending Act, Act Mil of 1923, 
liowevcr, altered tlie language and laid 
down that tlie riglit was to be deemed to 
exi.st in mahab'< in respect of which any 
icajib-iil-arz prepared prior to the commen¬ 
cement of the Act records a custom, etc., 
and it is to be observed that this Act Avas 
given retrospective effect so as to apply 
from the date on which the Agra Pre- 
emiUion Act came into force, that is to say, 
from tiie 17th of February 1923. 

As the Act now stands, therefore, it 
seems quite clear that in the case with 
wliicli we are concerned the Court below 
was entitled to refer to the Wajib-til-arz 
of 1833 which admittedly contains a record 
of the custom of pre-emption. 

Dr. Agarwala, however, has argued that 
the amending Act, Act 5HII of 1923, was 
ultra vires of the Local Legislature, and in 
this connection he refers to s. 80 (a) sub-s. 2 
of the Government of India Act. Sub-s. 2 
of the section just mentioned, gives au¬ 
thority to a i..ocal Legislature to repeal or 
alter, as to its own Province, any law made 
eilher before or after the commencement 
of the Government of India Act by any 
authority in British India other than that 
Local Legislature. 

From the words “other than that Local 
Legislature” Dr. Agarwala desires us to 
infer that no Local Legislature can, by 
reason of tiiese words, repeal or alter any 
enactment of its own. 

We do not think that s. 80 (a) sub-s. 2 is 
to be construed in this sense. Without 
sub- 9 . 2 no Local Legislature Avould have 
authority to repeal or alter, as to its own 
Pi'ovince, any enactment made by the 
Legislature of any other Province, and it 
was for that express purpose tliat powe 
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was given under sub-s. 2. But under s. 80 
sub-s. 1 ve rind that the Lovat Legislature 
of any Province has power, subject to the 
provisions of the Act, to make laws for the 
peace and good government of the terri¬ 
tories for the time being constituting that 
Province, and we have no doubt whatever 
that the power to make laws for peace 
and good government, includes the power 
to amend and alter or, if necessary, repeal 
laws previously enacted by that Local 
Legislature. We cannot, therefore, accept 
the argument that the amending Act, Act 
Vllt of 1023 was ultra virefi of the Legisla¬ 
ture of these Provinces. 

The only other cpiestion which is raised 
is with regard to prefen-nce. The conten¬ 
tion for the vendee-appellant is that the 
pre-emptor in this case had no l)eiter right 
to pre-emption than he had. 

Section 12 lays down the cla.sses of per¬ 
sons who are successively entitled to exer¬ 
cise the right of pre-emption. The second 
class consists of co-sharers in the sub¬ 
division of the mahal in which the pro¬ 
perty is situated. 

In the present case the pre-emptor and 
the vendor are co sharers in /v/mfa No. 21. 
The vendee is a co-sharer in another khata 
and is also a joint sharer in a third khata 
which we understand to he a joint khata 
relating to shamlat lands. 

It is clear to our minds, therefore, that 
the pre-emptor is a person who falls with¬ 
in class 2 and that the vpdee, whatever 
class he falls in must he in some class be¬ 
low class 2 and that being so, we think that 
the plaintiff, as a person in class 2, has the 
belter right. It has been sought to he 
argued that these classes only lay down 
an order of preference when the sale has 
been to a stranger, but we do not think 
that is the meaning of the section and we 
have interpreted it already in a different 
sense. We think that s. 12 lays down an 
order of preference by which any person 
in class 1 is entitled to pre-empt as against 
any person in arv of the other classes, 
namely, classes 2, 3, 4 and 5. We dismiss 
the appeal under 0. XLI, r. 11, C. P. C. 

Z, K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1174 of 1923. 

March 26, 1925. 

Present: —Mr, Justice Sulaiman. 
n. B. ABHAINANDAN PRASAD— 
Plaintiff—Appellant 
versus 

BHAGWAN DATT PATHAK and 


another—Defendants—Respondents. 

A'jnt Ti’noucjf Act (Hof s. Uio — Co-sharers 

— Soft' of i,r<>pcrfif with arrears of profits—Pre¬ 
emption - Suit torecover arrears, whether maintainable 
■ .1 uris'liction of liercnuc Co}irt. 

Where Iwrt yn'iiperties juv sold under a eale-deed 
one of which is rapiihle of pre-emption and the other 
is not, and the property capable of pre-emption is 
pre-empted the vendee cannot lose his rights m 
the property which was not capable of pre-emption 
and that property must he deemed to remain vested 
in him. It is immaterial whether the pre-emptor 
p!u<l the whole oj- only a ))art of the total consideration 
ft)r tlie.sah*. [p. col. J,] 

Arrears of prolits which have accrued due already 
are capable of being sold but are not capable of being 
pre-empted. [i6id.] 

An a.ssignec of arrears of profits is entitled to 
to recover those jirolits in the Uevenue Court, [p- 30U, 
col. 1.] , 

Second appeal from a decree of the DiS' 
trict Judge, Gorakhpur, dated the 29th of 
March 1923. 

Mr. Sankar Saran, for the Appellant. 

Mr. G. Aqarivala, for the Respondents. 


JUDGMENT.— This is a plaintiffs 
appeal arising out of a suit for arrears oi 
profits. The position has arisen in a curious 
way. On the 15th of January 1920 one 

RamSamujh executed a sale-deed in favour 

of tho plaintiff Rai Bahadur Abhainandan 
Prasad under which he sold a certain share 
in village together with the arrears o 
profits in respect of sir and khudkashtl^^^ 
due from the co-sharers on account of tn 
previous years 1324, 1325 and 1326 
for a total sum of Rs. 1,000. A suit lo 
pre-emption was brought by the 
defendants with regard to the share^ so 
and was ultimately decreed. The 
ment in the pre-emption suit is not on t 
file but it is admitted that the 
pre-emption was with regard to the 
and it was on payment of the full consi 


ation of Rs. 1.000. 


tsuit 


The plaintiff instituted the present 
in the Revenue Court claiming 
profits against the co-sharers. The CO 
of first instance granted the 
decree but on appeal the learned 
Judge has dismissed the suit. In the .r ' 
(k)urt a point was raised that the P*®* j 
being a legal practitioner had puren 
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an actionable claim, but that objection 
was overruled by that Court and the matter 
was not pressed any further, nor has that 
point been argued before me in this appeal. 

The main ground on which the learned 
Judge dismissed the suit was that under 
the pre-emption decree the whole of the 
sale consideration which had been advanced 
by Rai Bahadur Abhainandan Prasad had 
been paid back to him by the pre-emptors 
who happen to be the present contesting 
defendants Nos. 1 and 2, and the payment 
"must have the etfect of destroying any 
rights which the plaintiff obtained under 
that decree". The learned Judge thought 
that inasmuch as there remained no coii’ 
sideration for the transfer of the arrears of 
profits that right no longer existed. 

I am unable to agree with the view taken 

by the learned Judge. If two properties are 
sold under a sale-deed one of which is 
capable of pre emption and the other is not 
and the property capable of pre-emption is 
pre-empted the vendee cannot lose his 
rights in the property which was not cap¬ 
able of pre-emption. That property must 
be deemed to remain vested in the vendee. 
It is immaterial whether the plaintilfdid 
pay the whole or only a part of the total 
sale consideration. It would have been 
open to the plaintiff to ask the Court to 
apportion the consideration and reduce the 
amount in view of the fact that part of the 
properly sold was not being pre-empted, 
but if for some reason or other a pre-emp- 
tor omitted to doso and submitted to a decree 
for pre-emption of a part of the property 
on payment of the whole amount, that 
could not destroy the rights of the vendee 
in the properly which had not and could 
not have been pre-empted. It follows, 
therefore, that if the arrears of profits were 
capable of being sold separately and were 
not capable of being pre-empted and have 
not been pre-empted, then they remain 
vested in the vendee quite irrespective of 
the fact that the vendee has received back 
the entire consideration which he had 
originally paid for the sale. The eiTect of 
the decree for pre-emption cannot he said 
to destroy his rights in the. arrears of pro¬ 
fits which also he had purchased, 

I can find no law under which arrears 
of profits which have accrued due already 
are not capable of beiug sold. As a .matter 
of fact there is considerable authority for 
the view that such arrears are saleable. 

The main question however to consider 



in this case is whether the assignee of such 
arrears can maintain a suit in Revenue 
CoJirt for those profits altliough he has no 
longer any interest loft in the property 
itself. This ([ueslion is certainly of con¬ 
siderable dilliculty and curiously enough 
there appears to be no reported case under 
the new Tenancy Act which has decided 
this ponit, at least none has been brought 
to my notice l)y Counsel on either side. 

It cannot be denied that under the old 
Rent Act tliere was some divergence of 
opinion between the Board of Revenue on 
tlie one liand and the Allahabad High 
Court on the other. Altliough the rulings 
in either Court were not absolutely una¬ 
nimous yet it may be said broadly that the 
Board of Revenue inclined to the view tliat 
assignees of rent or iirofits can maintain a 
suit in tlie Revenue Court because such 
suits were suits for rents or profits and 
came exclu.sively within the jurisdiction of 
the Revenue Court. On the other liand 
the Allahabad High Court took a strict 
view of the sections of the Rent Act and 
held that assignees of such lease or profits 
were neither land-liolders nor co-sliarers 
within the meaning of those sections and 
that their remedy, therefore, lay only in the 
Civil Court. 


The learned Vakil for the respondents 
has drawn my attention to the cases collect¬ 
ed by Dr. Agarwala under s. 102 in his 
learned Commentary-on the Tenancy Act 
and has pointed out that the learned author 
is inclined to favour the view taken by the 
High Court in the earlier cases. But the 
author has had to note that as regards suits 
brought by assigns of arrears of rent there 
is a Tuling of a Single Judge of this Court 
reported as Kanhai Ram v. Sukh Deo (1) 
laying down that a suit was cognisable by 
the Revenue Court only, and not following 
the cases of the ' Allahabad High Court 
under tlie old Rent Act. Cases of assigns 
of rent liowever may be distinguishable 
I)ecause s. 102 does not specifically use tlie 
word "liindlord or co-sharers" whereas s. Ifi5 
expressly contains the words "co-sharer." 

But even as regards the old Act there 
was a passage in the judgment of the 
learned Chief Justice in the Full Bench 
case of Lekhraj Singh v. Rai Singh (2) to 
the effect that there was nothing m the 
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l^ent A'^t, so far n*< it related to suits for 
arrears of rent, to iieli'-ate that fho seelion 
applif*'! onlv ahere the person sninr: was 
the i)er>ou who wa.*' the laii'l-hohler or 
landl'ir-l atth>^ time wlieii thererit became 
due, nor was there anythiri^ in the section 
to indicate that t!ie P'.tsou to bo sued in a 
suit foi' arrears of rent must necessarily be 
the person who occupied the position of 
tenant at the time when the rent, the 
arrears of which were sued for. became 
due. Knox. J .. at paire !0I* al.'<«* referred to 
a number of cases where the*Itevenue 
Court had l^eeu licld to liave jurisdiction 
where a rent-decree had l*ecn purcha'^ed 
from the landlord and the purclic-ier of tie- 
decree found it necessary to conjiniii* the 
litigation in the Revenue t’ourt or where 
a ahaicr in posst'ssioti of his share at the 
time of his suit wa.sallowiMl to claim in the 
Revenue Court the pj-olits of his share for 
a previous period during which lie was not 
in possession. 

The present Tenancy Act, however, has 
a new section, s. Uill, corresponding to 
which there was no section in iheold Act. 
It seems to me that this section was ex¬ 
pressly ad<led in or<ler to juit an end to this 
apparent contliet of o{)inion. Ruder the 
new section tlie word ‘•co*sharer” in (.'h. XI 
includes also ‘‘the heirs. legal representa¬ 
tives, executors, administrators and n.ssigns 
of such person”. fm'te it would seem 

that an assign of a co-sharer would be 
entitled to maintain a suit for settlement 
of account and his share of the protils under 
s. 1G;3. 

The point which has been pres.sed before 
me very strongly is that tliough an assign 
of the property of a co-sliarer has a right 
to maintain a suit for profits a more assign 
of arrears of profits has no such right. 
The contention is that the person who is 
suing must have not only acciuireil the 
arrears of profits but must have also acquir¬ 
ed the share in the village itself before he 
can be called an assign of the co sharer 
within the meaning of Ch. XI. Aftercare¬ 
ful consideration of the various sections I 
have come to the conclusion that this con¬ 
tention cannot be upheld. 

If an assign of a co-sharer is suing for 
profits which have accrued since the assign¬ 
ment then he is not suing as an assign of 
a co-sharer at all but he is suing as a co- 
sharer himself forth© profits which have 
accrued during the time when he is a 

♦page of 14 A.—^ 
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share holder. On the other hand a suit fof 
prolils by an assign of a co-sharer must of 
neces.sity relate to arrears of profits for the 
periud during which the assignor was the 
co-sliaier and the assignee was not, and 
whic h profits have been transferred to the 
assignee. This position must be conceded. 

It is, however, further contended on be¬ 
half of the respondents that there is a dis¬ 
tinction between the case where there has 
l»cen an assignment of profits as well as the 
property and the case wliere there has been 
an assignment of profits only. It is argued 
that in the former case the arrears of pro- 
lits go with the property and, therefore, the 
assign©!' may liave aright to sue for them 
but it is urged that a mere a.ssignee of 
profits must bring a suit in the Civil Court 
ami not in the Revenue Court. On princi¬ 
ple I am unable to see anv such distinction. 
In the present case if no suit for pre-emp¬ 
tion had at all been brought it would be 
difiicult to contend tliat Rai Bahadur 
Abhainandan Prasad would not have been 
entitled to maintain a suit for arrears of 
profits against the other co-sharers in the 
Revenue (Xiurt in respect of the years prior 
to his assignment. He would have been 
suing for a period when he was not a co- 
sharer at all. Nevertheless liis suit was 
bound to have been decreed. Does it make 
any difierence tliat subsequent to his assign 
ment he has lost the property, though not 
the profits, by virtue of the pre emption 
decree? In my opinion his right to sue 
for tlie profits has not been lost at all, nor 
lias the fii'um where he can maintain such 
a suit been altered. 

Tlie learned Judge has said that this 
was the only point argued before him. I 
have already come to the conclusion that 
the view taken liy him on this point was 
wrong. I accordingly allow the appeal and 
setting aside the decree! f the lower Appel¬ 
late C^ourt restore that of the Court of first 
instance with costs in all Courts including 
in this Court fees on the higher scale. 

5i. K. Appeal allowed. 
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LAHORE HIGH COURT. 

FULL BENCH, 

Civil Revision Petition Nc. G13 of 1921. 

June 5, 1925. 

Present;—Sir Shadi Lai, Kr., Cliief Justice, 
Mr. Justice Broadway and Mr. Justice 

Abdul Raoof. 

RAM GRAND— Plaintiff—Petitioner 

VCvsus 

OHHUNUN MAL— Defendant— 

Respondent. 

Evidence Act{1 of 1S72), s. (’nvcgistcrcil docu¬ 
ment—Execution proved or admitted -Coiisiderafion - 
Burden of proof. 

Where an unregistered document, sucli as a IkuuI, 
receipt or an entry in an account book, the execu¬ 
tion of which is admitted or proved, contains an 
admission or recital of the payment of ('onsideratimi, 
the onus lies on the person executing tli? document 
to prove that he did not receive the consideration, 
and not on the opposite party to prove payment of 
the consideration, [p. 305, coi 2.] 

Case-law referred to. 

Bct Shadi Lai, C. J. —If .1 sues B for money due 
on a document such as a bond, a receijd or an entry 

an account-book, the burden of iJioving the 
existence of facts upon which the legal lial>ilily of li 
depends lies on A. When .-1 has proved the execution 
of the document by B either by producing evidence 
or by an admission made by the latter, and the docu¬ 
ment contains an acknowledgment of tlie receipt of 
wnsideration it is the duty of B to show that what 
he himself admitted in the doe.ument to be true wa.s, 
w a matter of fact, false, and that he did not receive 
the consideration, [p. 306, col. 1.] 

Petition, under s. 25, Act IX of 1587, for 
revision of the decree of the Judge, Small 
Cause Court, Delhi, dated the 29th July 
1924. • 

, ARGUMENTS. 

Mr. Shamair Chand (with him Mr. 
Zafrulla Khan andLalas Amar Nath Chona 
and Gohind Ram Khanna), for the Peti¬ 
tioner.—Where an unregistered document 
such as a bond, a receipt or an entry in an 
account-book, the execution of which is 
admitted or proved contains an admission 
or recital of the payment of consideration, 
the onus lies on the person executing the 
document to prove that he did not receive 
the consideration. Section 102, illustration 
fa) of the Evidence Act is a clear authority 
for this view. Section 92, proviso (1) of the 
Evidence Act allows fraud, illegality, want 
or failure of consideration to be proved. 
This obviously means that fraud or want of 
consideration is to be proved by the party 
who would fail if no evidence were given. 

Wazir Singh v. Jai Gopa l (1) which is 
supposed to lay down the law in this Pro¬ 
vince is really no authority. In that case 

(1) 17 P. R. 1888. 


the suit was based on a registered docu¬ 
ment and the observations in regard to 
unregistered documents were merely obiter. 
Tliat ruling is not based on correct legal 
principles and is contrary to the view of 
all the High Courts. 

For Calcutta authorities see Manick Lall 
Baboi) V. Ram Dass Mozoomdar (2), Foolee 
Bibee v. Bassiruddij Mirdba (3), Kalicharan 
Bose v. vLaur ('hand Das (-1), Riighoonatli 
Doss V. Luchmee Narain Singh (5) and 
Kurnfoo} K->ocry. Rajkalee Kooer {()). 

For Madras ruling see Sivaramaiyar v. 
Samu Aiyar (7). 

For A\llahaba<l see Rajeswari Kuar v. 
Rai Bal I\ rishan (t?), Mahabir Prasad Rai 
V. Bishati Dayal (9), Makiind v. Bnhori Lai 
(10), Behari Lai v. Makhdum Bakhsh (11). 

For Bombay see Davlala v. Ganesh Shaslri 
( 12 ). 

For Privy Council see Chowdry Deby 
Persad v. Chowdry Doulut Singh (13). 

For Ondh seeLachhman Prasad v. Hardeo 
Bakhsh(U). 

The admission shifts the onus see Vir 
Singh v. Harnatn Singh (15), Chandra 
Kunwar v. Chaudhri Narpat Singh (16). 
Gludam Sarwar Khan v. Mohammad All 
Khali (17). 

If the admission is contained in the entry 
itself the onus must be on the ])erson exe¬ 
cuting the document. The Punjab view 
being merely obiter and being opposed to 
the views of all the High Courts and the 
Privy Council is not good law. 

Mr. Sunder Das, for the Respondent.—No 
doubt all the High Courts have held that 
the onus in such cases is on the person exe- 


( 2 ) 10 \v. R. 132; 1 B. L. R. A. C. 92; 1 Ind. Dec. 

R- f*' 15- ■* 

(4) 41 lud. Cas. 44. 

(.5) 10 \V. R. 407. 

,0) 17 W. R. 439 at p. 140. 

(7) 1M. H. C. R 447. . - . . 

(8) 9 A. 713: 14 I. A. 142; 5 Sar. P. C. J. 80; a lud. 

ec. ^s.s.)912 (P.C.). 

}lof'3 *A. 824^ A. N.dSHl^ 86; 6 Ind. Jur. 321; 2 

"ains '15 A. 191; 11 A. L. J. 221. 

4 B 295; 5Ind. Jur. 150; 2 Ind. Dec. Is.8.) <03. 
13) 3 M I. A. 347; 6 W. R. P. C. 55; 1 Suth. P. C. J. 
61: 1 Sar. P. C. J. 288; 18 E. R. 531. 

Il4) 37 lud. Cas. 31; 3 0. L. J. 17.J. 

5 56 lud. Cas. 191; 1 L. 137; 135 P. L. R. 1920. 

6 A 184; 9 Bom. L. R. 267; 2 M. L. T. 109; 17 
I.^L. J 103: 5 C. h. J. 115; 11 C. W. N. 321; 4 A. L. J. 

°a7%5 Iud. Cas. 398; 8 0. L. J. 609; (1922) A. I.R. 
0.) 98. 
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cuting the document but the Punjab view 
since 1888 has consistently been to the con¬ 
trary, sec Wasir Shuih- v. Jai (iopal (1), 
Xclci U'Hii V. k'husin liom (IS), Rul'ia Sin(ih 
V. Tunia Mai {\\h, Barkat I'llah v. Muham¬ 
mad Ilayat All Khan ( 20 ;. 

People in this Province being ignorant 
the rule followed here shmdd continue. 
The principle of stare ilecisis is in my 
favour. No change should be made. 

^Ir. Shamair Chand in reply. The 
Punjab rulings have followed the rule laid 
down in Wazir Singh wJaiGopal (1). If 
that ruling is not sound then the other 
rulings cannot im])rove the position of the 
res])ondeiits. The rule laid down in 
Singh v. dai Gopal A) merely obiter and 
is opposed to the authority of all the High 
Courts and the Privy Council. The prin¬ 
ciple of stare decisis applies to substantive 
rights so that vested rights may not be 
interfered with. It does not apply to mere 
rules of procedure. Rules relating to the 
law of evidence deal with procedure and 
not with substantive rights. If the Court 
finds that the rule enunciated in Wazir 
Singh v. Jai Gopal (Ij is unsound, it should 
not persist in error, Ignorance in the Punjab 
is not greater than ignorance otlier 
Provinces; besides ignorance has nothing 
to do with the question of onus which is 
based on the provisions of the Evidence 
Act. The onus in such a case must be on 
the j)artv executing the document 

JUDGMENT OF THE FULL 

BENCH. 

Raoof, J—(May 2S, 102.'))—The cir¬ 
cumstances under which this Reference to a 
Full Bench was made and the question 
which we have to answer are stated in the 
following Order of Reference by the learned 
Chief Justice:— 

On the 1st September 1921 the defend¬ 
ant Ohhunun Mai made an entry in the 
account-book of the plaintiff Ram Chand 
by which he acknowledged the receipt of 
Rs. 300 in cash. The plaintiff has now 
brought an action for the recovery of the 
principal and interest, but the defendant,' 
while admitting the execution of the entrv 
denies the receipt of consideration. 

The learned Judge of the Small Cause 
Court has placed the onus of proving con- 

(18) 51 Ind. Cas. 579; 39 P. L. R. 1919; 14 P W R 
1919. 

(19) 60 Ind. Cas. 730; 4 L. L. J. 73; (1922) A. 1. R. 

(20) 84 Ind. Cas. 866; 6 L. L. J. 542; (1925) AIR 

(L.) 272. ’ ^ ^ 


sideration on the plaintiff, and, after hold¬ 
ing that the onus has not been discharged, 
he has dismissed the suit. Mr. Shamair 
Chand for the plaintiff contends that the 
onus has been wrongly placed, and that 
it was the duty of the defendant to prove 
that the admission of payment contained in 
the entrj" was wrong and that he did not 
receive consideration. Now, the judgment 
of the Punjab Chief Court in }Vazir Singh 
V. Jai Gopal (1) supports the view taken 
by the lower Court, but the correctness of 
that judgment has been impeached, and 
there can be no doubt that there are 
several judgments of the High Courts 
to the effect that, when, a document con¬ 
tains an admission or a recital that the 
person executing the document has received 
consideration, the onus is on him to prove 
that the admission or recital is incorrect 
and that he did not receive consideration. 
These judgments are collected at pages 814 
to 81C of Sarkar's Commentary on the 
Indian Evidence Act and need not be 
examined at present. 

The question of onus in case.s of this kind 
is one of considerable importance and re¬ 
quires an authoritative (decision by this 
Court. 

Accordingly I refer the following ques¬ 
tion to a Full Bench:— 

“Where an unregistered doument, such as 
a bond, a receipt or an entry in an account- 
book, the execution of -which is admitted 
or proved, contains an admission or recital 
of the payment of the consideration, does 
the onus lie ou the person executing the 
document to prove that he did not receive 
the consideration, or on the opposite party 
to prove the payment of the consideration?” 

In the case of Wazir Singh v. Jai Gopal 
fl) it was held that “in suits to enforce a 
bond, the execution of or consideration for 
which is denied by the defendant, the 
general rule is that, as the plaintiff has to 
prove his case, the proof of the payment of 
-the consideration lies upon the p'arty whp 
asserts it, that is to say, upon the plaintiff - 
The facts of the reported case were shortly 
these:- The defendant in that case had exe¬ 
cuted a mortgage-deed on the 13th July 
1872 which was registered in favour of the 
plaintiff’s father, whereby he had mort¬ 
gaged a certain property in consideration of 
Ks. 500 and had agreed to pay Rs. 40 
annually to the mortgagee in lieu of pro¬ 
fits, stipulating at the same time that in 
case of default in payment the mortgagee 
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would be entitled to take possession of the 
mortgaged property. The mortgagee hav¬ 
ing died a suit was brought by his sons to 
enforce the condition with regard to pos¬ 
session. The defendant denied both tlie exe¬ 
cution of the deed and the receipt of con¬ 
sideration. The execution of the deed by 
the defendant was proved in the opinion of 
both the lower Courts. They, liowevei*, 
differed as to the onus of proof relating to 
consideration. The Divisional Judge being 
of opinion that as the receipt of the con¬ 
sideration was admitted in the deed the 
onus of proving non-receipt of the same 
was on the defendant which he had failed 
to discharge. Differing from the decision 
of the First Court lie gave the plaiiiiilTs a 
decree. A further appeal was preferred to 
the Chief Court and the decision of the 
Divisional Judge as to* the onus of proof 
was challenged. The learned Judges of the 
Chief Court upheld tlie decision of tlie Divi¬ 
sional Judge particularly on tlie ground 
thus stated in their judgment: — 

“Remembering also that the acknowledg¬ 
ment of receipt of consideration in bonds 
and deeds is generally inserted in this 
country before any actual payment of con¬ 
sideration takes place, and is merely intend¬ 
ed to be formal, the simple existence of sucli 
an acknowledgment would not affect tlie 
application of the general rule to which we 
have referred. But where the acknowledg¬ 
ment is of a more formal character, made 
and recorded, for instance, in pursuance of 
an Act of the Legislature, such as the Regis¬ 
tration Act, the presumption ought to be 
in favour of the truth of such a public 
declaration. This presumption, however, 
is not conclusive, and may be rebutted. 
It merely serves to shift the onus of proof 
to the party who denies the truth of tlie 
acknowled gment. ’ ’ 

The case before the learned Judges being 
of a registered deed it was not necessary in 
that case to decide the general question 
raised in the present case. They, however, 
thought it fit to lay down a general rule 
affecting cases of unregistered documents 
also and stated the rule in the following 

words:— 

“We start, of course, with the elementary 
principle that a plaintiff has to prove his 
cage, and, therefore, speaking generally, the 
proof of the payment of Ihe consideration 
lies upon the party who asserts it, that is, 
to say upon the plaintiff, when he sues to 
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enforce a lioml. the execution of or con¬ 
sideration for which is denied.” 

As it was nol necesearv in that case to 
decide the general question the onus so 
broadly expressed was obviouslv obiter and 
could have no binding effect. 

The general rule as lo burden of proof is 
thus stated in s. 102 of the Indian Evidence 
Act:-- 

“Tlio burden of proof in a suit or pro¬ 
ceeding lies on t!iat person who would fail 
if no evidence at all were given on either 
side.” 

Tims in a case where the execution of a 
document is eitiier admitted or proved and 
Avhicli contains an acknowledgment of 
receipt of consideration tiie executant of 
tlie deed denying receipt of consideration 
would fail if no evidence were given on 
either side. In the case of iMahabir Prasad 
R(ti V. Hishan Dayal (9) the facts were as 
follows 

d’Jie plaintiff brought a suit upon a mort¬ 
gage-bond. The bond, as usual, recited 
that the consideration tlierefor had been 
received by the mortgagors. But in the 
suit the executants, though tliey admitted 
execution of the bond, denied receipt of the 
consideration. The Court of first instance 
held that the burden of proving want of 
consideration was on the executants, and 
that they had failed to discharge it, and 
accordingly gave a decree in the plaintiff’s 
favour. On appeal by the defendants the 
lower Appellate Court reversed tlie decree 
of the Munsif and dismissed the plaintiff’s 
suit, liolding that as the defendants all 
along denied receipt of consideration, it 
was for the defendants to prove that con¬ 
sideration had passed. An appeal was pre¬ 
ferred to the High Court and it came up 
for decision before a Single Judge who up¬ 
held the decision of the lower Appellate 
Court on the grounds thus stated:— 

“Ordinarily tlie rule is that when execu¬ 
tion of a document and receipt of consider¬ 
ation has been admitted at registration, 
the burden of proving non-receipt of con¬ 
sideration falls upon the party who makes 
such allegation. Here, however, the case is 
somewhat different. The defendants before 
the Registering tUficer acknowledged, no 
doubt, that they had executed the bond, and 
they still admit that such is the case; but 
before the Registering Officer they broad¬ 
ly and unmistakeably stated that the 
obligee of the bond had not paid them the 
consideration money. I think this fact 
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takes the ease out of the general rule, and 
that in view of this denial of receipt of 
consideration when the bond was being 
reizisteved. the burden of proving; that as a 
matter of fact consideration had jmssed lies 
on the ])laintiir.'’ 

This decision of the Single Judge was 
reversed l)y a Division Bench in Letters 
Patent Appeal. Tiie reason fur the deci¬ 
sion of the Division Bench is thus summed 
up hi the headnote.— 

“Where execution of a bond is admitted 
and the bond contains an admission that 
consideration has passed, it is for the exe¬ 
cutant to get rid of the admission which 
he has made in the bond.” 

In the case of Foohc lUI>ec v. llnssirudfhj 
Mirdha (3) on a reference to a Full Bench 
the following judgment was delivered by 
the Hondile Sir I^arnes Peacock, Kt.. Chief 
Justice, on behalf of all the Judges: — 

‘Tn these two cases, tlie defendants admit 
in the bonds that they received llie con¬ 
sideration. Tliose admissions are evidence 
against them, though not- conclusive. If 
they dispute the consideration, tlie onus 
lies' upon them to show that the recitals 
in the bonds which they have executed are 
not correct.” 

In tlie case oi Babba v. Situ Rain (21) 
a suit for sale upon a mortgage was brought 
and the mortgagors, though admitting the 
execution of the bond, denied receipt of 
consideration. Richards, 0. J., and Tud- 
ball, J., thus stated the rule as to the burden 
of proof:— 

“Where a mortgage-d®ed is proved to 
have been executed and the document con¬ 
tains an acknowledgment of the receipt of 
the consideration, this is strong prima facie 
evidence that the consideration has been 
actually received, and is evidence not only 
against the mortgagors but also against 
persons claiming under them subsequent 
to the date of the mortgage. The pre¬ 
sumption of course can be rebutted.” 

The mortgage-deed in that case no doubt 
was a registered document, but the decision 
of the learned Judges was given on general 
ground without any reference to the fact 
of registration. 

In the case of Rajeswari Knar v. Rai Bal 
Kishan (8), a suit was brought upon a mort¬ 
gage-bond for recovery of principal and 
interest. The execution of the bond was not 
disputed, nor the Ij^ility to pay Rs. 13,000 

(21) 25 Ind. Cas. 426; 36 A. 478; 12 A. L. J. 606. 


out of the total amount of Rs. 20,000 ad 
mitted in bond to have been previously 
due with iuterest thereon, but the de- 
fendent's contention was that the remain¬ 
ing .‘^um of Rs. 7,000 had not been receiv¬ 
ed! Their Lordships of the Privy Council 
made the following observation^ in the 
course of their judgment at page 718*:— 
“The plaintiff relied upon the bond 
which was executed by his debtor, and 
imles.-' that bond is displaced there is no 
answer to the action,” 

In the case of Sivaromaiyar v. Samu 
Aiynr (7) a reference was made to_ the 
High Court for an expression of opimon 
on the ([uestion of burden of proof. The 
(luestion submitted was: “Whether, in a suit 
to recover on a bond, the burden of prov¬ 
ing partial failure of consideration lay 
upon the defendant or upon the plaintifl 
and the following opinion was expressed:— 
“It was for the i)laintiff to prove the 

amount of the debt in respect of which he 

sued. This, so far as Jus case was concern¬ 
ed, he did sulliciently in the first instance 
by" proof of the execution of the bond. It 
was for the defendant to give evidence m 
answer, if he could, that the amount was 
less than the sum claimed by the plainufl. 
and, in the absence of any such proof, the 
Judge rightly gave judgment for the 


plaintiff.” ^ 

It is clear frem this decision that wmere ^ 
bond contains a recital acknowledgino 
ceipt of consideration the plaintiff 
the requirements of the onus of proof r 

simplj’ producing the bond containing a 
mission as to the receipt of consideration. 

In the case of Manicic Lall Baboo 
Das Mozoomdar (2) plaintiff sued * 

ant upon a bond which recited the la 
of due consideration having been . . 
tlie time of execution, f^ofondant adini 
ed the execution of bond but ^ 
consideration had not been paid. The fol 
ing decision Avas given by a Division , 
of the Calcutta High Court. “We are oi 

opinion that when the defendant in his . - 

staled that the money had been . ■ 

by him, and when he, in his written s 
ment, admitted that the bond was ex 
ed by him, it was upon him to p , 
that the facts stated by him in ^ 

were really dilferent from what they . 
recited and stated to be. This is an 
nary rule of law, and according to ^ ^ 

think that the dp msinn of th e loweiy^ E^ 

•Pago of 9 A.—[A’d.] 
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late Court, which threw ttie entire buraeii 
of proof on the plaintilf when it ought 
to have been on tlie defendant, ought to 

to be reversed.” ^ ,-,11 

In the caseof Kurufool kooer v. /vay/oj/a' 

Kooer (G) Markby. J.. stated the rule 

pointed out in the order o£ remand 

the defendant admitted the ^ 

the bond which recited that the con^ideia 
tion had passed and it, there ore, became 
the duty of the defendant. 1 she nv nUili¬ 
ed that the consideration did not pa^^, t 
establish her allegation in some way oi 

°*rthe caseof Kalichamn Basaky Amar 
Chanel Das (4) the facts are thus stated 

the head-note:— , ovomit- 

“In a suit upon a mortgage-deed 

ed by the dafendant. which contained a 

definite admission that 

recited in it has been received m casn, 

the defendant in his 

set forth that the consideration for the 
deed was not a sum paid cash 
admission of the defendant as t ^^l^ ‘^ 
partner and agent in a business and that 

the deed was in fact a security bo ui. , 
WoodUe J., gave the followmg decision 

in which Mookerjee, J., ^S^ced . , , . 

“The onus was on the defendant Jo 

prove that the bond which he s 0 ^ 
contained a recital which was not in 

cordance with the facts. Qhastri 

In the case oi Davlata v. Ganesh bfiastu 

(12) the facts were as follows : 

"G held a decree against 
fled it out of Court, and obtained a ^cemp 
from G to the effect that it sati^sfied^ 

Notwithstanding thi^ G _ 
decree and recovered the * ^Ogaded 
thi’ough the Court, although ^ ^ 
satisfaction in the execution 

and produced the j t,ie money 

a suit against G lor reiunu rpreint 

received by G and produced 
in support of his claim. 


r>05 


It was held “that the statement conUij 

ed in the receipt passed hy catisfied, 
effect that the decree had ^cen *. | 

was sufficient to shift ‘he burden of J.oJ 

to the defendant to show tha 

correct statement" A'uiin'ar v. 

ctJti mrpat 

20 


and at page PH* inadethe following oliserva- 

tion • 1 

‘•Td'^ learn'd Chief dusLice in liis ,|udg- 

meiit i)oints out that the l.urdeu of prov- 
iii*^ that the aloption relied upon took 
plin-e rests on the defemlant. That is un¬ 
doubtedly so. Imtit isdillii-nlt to cmiceive 
how slie (Muld, as against Mukand Singh 

nnme /brie at all cvents--discharge that 

bnnleii more effectually than by [.roving us 
solemn statement umler hand ami seal that 
it did take place. Tlie proof ol tins 
admission sliifts the burden. >?c*aase as 
against the party making it.as baron laike 

savs in Slaftt'ric v. Pooleii {22).-— 

‘What a party himseU admits to be tnio 

mav reasonably be presumed to be so. ^o 
doubt, in a case such as this, where the 

defendant is not a parly to ‘ ^ 

th-.re is, therefore, no estoppel, the paity 
making the a'.lmission may give evidence 
to rebut this presumption, but unless and 

until that is satisfactorily done he fact 

admitted must be taken to be established. 

Oil general princitiles, tlierefore. Ibeio 
can be no doubt as to the true rule to be 

nnnlied to such a case. 

Mv answer, therefore, to the question lo- 

ferred to the Full Bench is tint under the 
circumslauces referred to ui the ciucstiou 
the burden of proof lies ou 
eKecuting the document to pio\e tliat he 
dif not receive the consideration. 

Mr SuudarDas for the respondent has 
relied upon the foltou'ing cases of tins 

r ! n-t in which the l>arden of proof under 
similar circumstances was laid upon tlie 

/Inm v Klnishi Rom (18), huUa 
Lnailal (19) and Vllah v. 

Uahaminad Hayat Ali khnn i^ I 

n'he reason for this IS ob\ ions, ine lule 

1 'A ^inivn in the case of H aziy Siuffh v. 
Tonal (1) was generally accepted as 

1 a erju^e^ apparently, followed 
fhe reco-nised rule without raising any 
^ JLn In my opinion we should not 

V oni- decision to be affected by these 

1 nh 19 1 must hold with all due respect 
ralino=> J q Judges who decided the 

’nf fo " Si iiff/ry J<u Gopal (1) that 

tUMi decision in "respect of unreg.stei^d 

ohiter and moreover did not 

SSi. 5”.«» 

...... 1 tr \\T irj. 


• ‘'an — 7-ii 1 -i 
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Mr. vSundar Das has also relied upon 
the case of (hidian Clictlt v. Wtrapim 
Chetti (23'. There are certain ohservntions 
which support his contention, but the 
consensus of opinion of the dilYerent Hi^h 
Courts on the point is in favour of the 
contention put forwared by Mr. Shamair 
Chand, the learned Advocate, for the peti¬ 
tioner. 

Mr. Sundar Das has also relied upon the 
case of Chiragh Din v. Bhagu'an Du.-f (2tl. 
The decision in that case does not lay 
down any general rule and is based upon 
the special facts of that case. 

ShadiLal,C. J,~{Junc y.'CJ).—I 
have peinised the judgment prepared by 
Mr. Justice Abdul Uaoof and concur in the 
conclusion reached by him. ]f A sues 
for money due on a document, such as a 
bond, a receipt or an entry in an account- 
book. the burden of i)roving the existence 
of facts, upon which the legal liability of 
B depends, lies on A. When A has proved 
the execution of the document by B either 
by producing evidence or by an admis¬ 
sion made by the latter, and the document 
contains an acknowledgment of the receipt 
of consideration, it is the duty of B to show 
that what he himself admitted in tiie docu¬ 
ment to be true was, as u matter of fact, 
false and that he did not receive the con¬ 
sideration. 

This rule, which is founded upon princi¬ 
ples of natural reason, is also deducible 
from 8. 102 of the Indian Evidence Act. 
The test prescribed by that section is 
simple. The burden rests upon the ])arty 
■who would fail, if no evidence at all, or no 
more evidence, as the case may be, were 
given on either side. Let us apply tliis 
test to the case set out in the order of re¬ 
ference. The document, on which the claim 
is based is admitted, or proved, to have been 
executed by the defendant, and it contains 
an admission by him that he has received 
consideration. If neither party produced 
evidence, the Court must decide the ease in 
favour of the plaintiff, as the execution of 
the document is established and the dec¬ 
laration therein as to payment of considera¬ 
tion is not proved to be "false. 

Illustration (6) to s. 102 is apposite here 
That illustration is as follo-vvsA sues B 
for money due on a bond. The execution 
of the bond is admitted, but B says that 
It was obtained by fraud, -n-hich A denies. 

(23) 26 Ind. Cas. 899; 28 M. L. J. 92 

32 Ind. Cos, 40; 100 P. R. PJIS; i89 P. W. R. 1915. 
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If no evidence were given on either side, 
A would succeed as the bond is not dis¬ 
puted and the fraud is not proved. There¬ 
fore, the burden of proof is on B." In the 

illustration the person executing the bond 

seek.s to avoid his liability by alleging 
fraud, but the same principle would apply 

if want or failure of consideration is plead¬ 
ed in order to invalidate the document. 

The general test laid down by the Legis¬ 
lature in -s. 102 for determining the onus 
prohandi in a suit may, therefore, be 
invoked as an authority for the rule that 
when a person denies the receipt of the 
consideration mentioned in a document exe- 

him, the onus rests upon him to 
sliow that, in making the admission in 
respect of consideration, he was mistaken 
or was not telling the truth. This rule has 
also been repeatedly affirmed by the Courts 
both in England and in India. In the 
case of Rajeswari Kuary. Rai Balfcrishan 
(o) the defendant admitting the execution 
of the bond pleaded non-receipt of a part 
of the consideration acknowledged in the 
document, and their Lordships of the Privy 
Council while adjudicating upon this plea, 

stated the law succinctly in the following 
words 

Ihe plaintiff relied upon the bond 
which lyns executed by his debtor, and 
unless that bond is displaced there is no 
answer to the action." 

numerous judgments of the 
High Courts in India which enunciate the 
same proposition, but, as most of them have 
already been considered by my learned 
colleague, I deem it unnecessary to go over 
the same ground, and propose only to 
discuss the principle upon which they are 
founded. I must, however, refer to the 
judgment of a Division Bench of the 
lunjab Chief Court in Wazir Singh v. Jai 
Lropal {]) which has been assumed to be 
an authority for the contrary rule. Now, it 
18 beyond dispute that that judgment dealt 
with a claim on a registered mortgage-deed, 
and the only question before the learned 
J iidges was whether the onus rested upon 
the person who denied the truth of the ad¬ 
mission made by him in the deed. This 
question they answered in the affirmative 
but they also made some observations as 
to the onus of proving consideration in 
lespect of an unregistered bond. The 
learned Judges expressed the view that an 
acknowledgment of consideration in a docu¬ 
ment of that description does not affect 
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the general rule that it is tlie duty of the 
pei-son seeking to recover money upon the 
strength of the document to prove the 
payment of the consideration. Now, it is 
quite clear that these observations W3re no 
more than mere obiter dicta, and cannot 
have the force of a pronouncement whicli is 
necessary for the determination of a case. 

Nor is there any valid reason in principle 
for drawing a distinction between an ad¬ 
mission in a registered deed and that con¬ 
tained in an unregistered document, in so 
far as the question of onus probandi is 
concerned. In both cases the person deny¬ 
ing the consideration is confronted with 
his own admission, and it is for him to 
prove that it was falsely made. It is the 
self-hai*ming evidence supplied by his own 
admission, and not the nature of the docu¬ 
ment embodying it, which determines the 
allocation of the burden of proof. 1 he 
quantum of evidence required to discharge 
the onus may vary with the character of 
the document, but, in so far as the initial 
onus is concerned, there is nothing either 
in principle or in Statute Law which wouM 
distinguish one case from the other. I lie 
test laid down by s. lOJ of the Indian 
Evidence Act equally apidies to both tlie 
cases,, and the executant of the document 
would fail in either case, if he does not 
produce evidence to get rid of his own 
admission. 

Universal experience testifies that, as men 
consult their own interest, and seek tlieir 
own advantage, whatever they say or admit 
against their interest or advantage ma\, 
with tolerable safety, be taken to be true 
as against them, at least until the contraij 
appears, (Best on Evidence, s. 51J,. As 
observed by Baron Parke in Slnttcric v. 
Poolei/ (22). “What a party himself admits 
to be true maj' reasonably be presumed 
to be so"; and it is clearly his duty to 
rebut the presumption arising from the 
self-harming evidence supplied by him. My 
answer, therefore, to the question referrea 
to the Full Bench is that where an iinreps- 
tered document, the execution of which is 
admitted or proved, contains an admission 
or recital of the payment of the considera¬ 
tion, the onus lies on the person executing 

the document to prove that he did not 
receive the consideration. t 

Broadway, J.— (Jwnc t 

agree. ,. . 

z. K, Answered accordingly. 


PRIVY COUNCIL. 

Vl’l’EAL FROM THE .MaDKAS Huill CoUliT. 

■\l;ircli 21. P.)25. 

Present: — Wronbury, Lord 
IMiillimore and Lord Uarson. 

HOPE IMU’DIIOMMI-' and LOMI’ANV 

— P L.vlNriFFi—Ain’ELLAKTS 

versus 

ll.VMKL AND UDULKV, Ltd.— 

Defen 1‘AN'TS—Kesfon dents. 

rriiuiiuil fiiiil Auvut .i.'O.’i;/ os rrinripal 

v.ninU third portirs ord sei'l:iii<i to uiahr ('•'./(sW'-.sv./ 
roiit I nd'-10 oil II. rioht to Piinvipol. I lohil tt n . 

\v<Mv a linn nf nuncliants (.tarryini; mi 
nivim-^.sal Ma.jras as I'xrorlcrs vt j^'roumlmUs and 
filler c.niiitry piailn.-.', P.-f.-ndaiils won- mor-'liauls 
n Lomlon will) wi-iv inU-vmodiarios fnr the |ilaonii? 

.f the iilainlilYs’ im-n liandi/c at l-airopiMii C’ontinoiUal 
lorlsosia-dallv Marsoillo.s. In ansu. r to a U-U-Aoain 
i-o:u tho del'emlants in IVtnl.m- l!)l(i plainlilYs a-rood 

o (U■^.l.aloh thno iuiiuln-d ions of gnmndnut koinols 

,f a iiavlioular Jnan.i at a i-avlionlar iTU-e <.u the 
iMial lonns. Tin- lott.T of a^ooi.lau.-e ^t-dc-Mliat 
•oimnission wonid tu-paid as anan-od. [Vn-m ants 
a,Id tlio -oo.U on th.dr own a.roniit to ono O ol 
\larseilles tlironiili a linn N. I’laintitYs look ui> sjiacc 

n;‘:r:.;.nain vos^olfoi-tlw dospatoli of tlio p-is - 

hi* (o.wnuncnl n'.ioisitionod tlio vos.sol D-i W M 
rnn-posos and tin- plaintilYs .In not snooood in pro- 
'nriiii; anv otlior tonnayo and failod ov(-nluall\ o 
d-snaloli tiu' jr*)ods. C took pi'oooodinys holmo llu- 
Ti-ilmnal of (.‘oinnu ivo at Mai>oillos to locovrr (lama^o.s 
from .s’ foi- nonaiolivory of the ^oods 1 laintil s 
wiTo informed of those in-occodings Ly llw detondaut:. 
in "onoral terms only and sui>pose( that ine pio- 
m-dinU wero either apaiust themselves y.r aga n,. 

Uic lUnulants as tl.eir aRents and Iwhevin.LC that 

l;:Pl,!o t«rMovent...! 1,0,,. fuimih., 

‘ . t'Ux- fnrrc iiKiicurc <rave inslnielions for this 

.2 an.l wl.... i. rai..-<l bof,„. the 

{lettuce f tl,(*v furnished i.ni'ors and 

i f wliiol. llH- defondants l.ad 

' t.^ed Tiic dofeiioe failed in the Appollato. 

Ml,' U'huin-S ,ve,c hy the 

Coin t also cind the amount wliieh (1 liad recovered 
defemianU t fJ,iV udiioh the defendants were liable, 
fio.n -in ,lic(.,,v{M0(l llial in elYe<‘(inp: tlie 

l,' „l ac-t -d ,rs i., ieeil.als And had -sengl.t to n.ake n 
t^hei|.s-,-;.nd^ ab..ve ... 

;hr'!d,?i'niiiv” .-eintdiated all ''liahilil.v in fespect of 
aMtat the .dationahip hottveen the plaintifts 

ti,e"S;'b ...e .,iainti.a; b, 30, 

!i . when the defendants s..usht to 

(Ji that th ^ I'folit on the t,ans.aelion, tlicy 

make , ,,, claim anv indoimiity as agents 

becannpl.sent llod t’hov claim as a link in 

!r’“ haiil'of b veis and sidlors i.‘i respeel of damages 
the 'hain of !>';>«» buver. because there was 

no°e'onUaHy ttde bdween the plaintitts a.td them- 

selves; of the plaintilTs in helping the 

. to uT orli-d the defence of force majeure 

defendants to F uinuunt to ratiiicuUou 
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of tlif flrffinlanf.'' ai'tir>n and lln' jdaintiff.^ wor.-* not 
cnnstqiieiitly liable fc r the amor.nt whieh a !;a«l if- 
enveit^d fri'in ami for the I'ayment "f wliirh dt-feud- 
ants had became liable to iS. jp. Td 1, (-(‘I, 2.J 

Mr. B. Raiiccs, fortlie Appellant. 

Messrs. Alcxcmder Kichon and //. 
O'Hagon, for the Respondent. 

JUDGMENT. 

Lord Phillimore.—Tlie appellants 
Avho are the plaintitTs constitute a French 
firm of merchants carrying on business at 
Madras as exporters of ground nuts, castor 
seeds and other country produce. 

The respondents, the defendant Com¬ 
pany, are merchants in London who, from 
August, 1913, down to the date of the pre¬ 
sent suit, were intermediaries for the 
placing of the appellants' merchandise at 
European Continental ports, especially’ 
Marseilles. 

The suit was brought for the price of a 
cargo of castor seeds sold by the appellants 
to the respondents. The respondents set 
up certain defences to some of the items 
in the appellants' claim, but th^re was no 
answer to the bulk of it, and their real 
ground for refusing to pay was that they 

had a counter-claim against the appellants 

for a larger amount in respect of the non¬ 
delivery of a cargo of groundnuts, which 
should have been despatched in December, 
191G, or January, 1917, to Marseilles. 

It was this counter-claim that formed 
and forms the real matter in dispute. The 
Trial Judge decided against the counter¬ 
claim, but the High Court at Madras in 
its appellate jurisdiction reversed this de¬ 
cision and grave judgment for the counter¬ 
claim—hence the present appeal. 

The_ particular transaction over which 
the dispute arose began by a telegram of 
the 12th October 1916, despatched by the 
respondents to the following effect:— 

“ Immediate reply bid ordinary three 
hundred December-January 59. 

Hamel." 

The expansion of this telegram is to be 
found in a paragraph of a letter of the same 
date, which reads as follows:— 

“ We are much obliged for your offer of 
100 tons of ordinary at F. 59'50, for De- 
cember-January shipment, c.i./. Marseille, 
which offer we put before our friends, but 
regret to say that we have not been able 
to place at your price. On the other 
hand, we have succeeded in getting a 
counter-offer tbut for 300 tons, instead of 
100) at F. 59, which we are cabling you 


to-niglit and hope you will be able to 
accept. If you can do so and can offer 
us further quantities at the same price, 
wo think we could place them or machine- 
decorticated kernels at Fs. 2 more." 

The telegram in response was not pro¬ 
duced at the trial, but there is no doubt that 
it was an acceptance dated the 14th, and on 
the same day the appellants wrote to the 
respondents as follows:— 


'■ In accordance with the cables exchang¬ 
ed between ii.s, we beg to confirm the fol¬ 
lowing sale:— 

Quantity ~'S00 tons (three hundred tons 
only). 

Quality.—Groundnut kernels ordinary, 
usual quality. 

Brand.—H. P. 

Price at Frs. 59 per 100 kilos, (franca 
fifty’-nine only). 

C.I.F. per steamer from Kernels Ports 
to Marseilles. 

Shipment. —December and or January, 
1916, and 1917. 

Buyer .— 

Payynent.—As usunl 

Terms. —As usual. 

Commission. —As arranged." 

This letter was upon a printed form with 
such words as " quantity, quality, etc.," 
printed with spaces to be filled up 
y/riting. What is especially to be noticed 
is that as against the word “buyer." there 
is a blank and against the word “com* 
mission," the words “as arranged." The 
respondents on the 18th despatched the 
following note:— 

"Contract (Purchase) Note No. 028. 

Article. —Coromandel kernels new crop. 

Quantity. —300 (three hundred) 
packed in bags. 

Quality. —As stipulated in Ref. 031. 

Price —Fes. 59 (francs fifty-nine), 

1 per cent, per 100 kilos., cost, 
freight and insurance, including War 

risk, Marseilles. 

Shipment. —From Coromandel Coast 

during December 1916 and or Janu¬ 
ary 1917. 

Payinent. —As arranged. 

Te7*?n5.-Marseilles C. Contract 1909. 

Your telegram of 14th October 1916. 

Our telegram of 12th October 1916." 

in compliance with this arrangement* 
the appllants took up space on the 
Seapool ; and if they could have kept 
this they would have been able to ship t® 

Marseilles in accordance with the contiact* 
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But, it being in the middle of the War, the 
Government requisitioned the Ncupau/, 
and the appellants did not succeed in 
procuring any other ship and failed to 
Bend the cargo forward. 

The goods were the subject of a sale 
made on the 16th October by the respond¬ 
ents through a firm of Sydney Harvey and 
Oo., of London at 61 francs per 100 kilos 
to the ultimate buyer, one Gravier, of 
Marseilles. Gravier took proceedings before 
the Tribunal of Commerce at Marseilles to 
recover damasres from Sydney Harvey and 
Co. for non-delivery. 

The appellants were informed of these 
proceedings by the respondents, but in 
general terras only, and supposed that they 
were proceedings either against themselves 
or against the respondents as their agents, 
and believing that they had a good defence 
under French Law, namely, that they had 
been prevented from fulfilling this con¬ 
tract by force majeiire, gave instructions 
for this defence to be raised ; and. when it 
failed before the Tribunal of hrsi instance, 
they furnished papers and documents for 
the appeal which the respondentshad already 
started to the Cour d’Appel at Aix. The 
defence of/orce majeure failed also in that 
Court, and the appellants were required 
by the respondents to pay the amount which 
Gravier had recovered from Sydney Harvey 
and Co., and for which the respondents 
were liable. 

* This is the outline of the action which 
' was taken with regard to the proceedings 
' in Prance, but it will be necessary for 

their Lordships to go into rather more 

* detail later on in this judgment. 

Till a late date the appellants were 
under the impression that the respondents 
^ had acted as their agents in the transaction 
S* and would make no profit out of it except 

a commission of 1 per cent., which would 
he deducted from the price of 59 francs 

per 100 kilos. But in fact the respondents 

'f had acted as principals, re-selling the stall 
at a price of 61 francs per 100 kilos, to 
Gravier through Sydney Harvey and Co, 
who were in form the sellers to him, but 
were to have 1 percent, commission ; the 
result being that the respondt^nts passed 
on their 1 per cent, commission which 
^ the appellants were going to allow them 
to Sydney Harvey and Co., and took for 
- themselves a profit of 2 francs per 160 

^ Ittlos. by their bargain with Gravier. 

i When the appellants found this out, they 


repudiated all liability; and, if the respond¬ 
ents were ivall>’ agents, this repudiation 
was no (lonbt right, for, if they were 
agents, they wore making an undisclosed 
prolit and had n > aulh >rity to sell as 
priu'-ipals and, t herefiuv. could not claim 
intleainity a-? agents from the appellants 
their principals; neither could they claim 
as a link in a chain of buyers and sellers 
for the damages rcooverod l>y the ultimate 
buyer, because there was no contract of 
sale between the appellautsaiul themselves, 
Hence the main contest in t he case has 
been ui)on th ‘ question whether the res¬ 
pondents were entitled to treat themselve.s 
as buyers and sell for whatever iirolit 
they could get, or whether tliey were 
agents. 

'’Both Courts in India have held that they 
were agents; but tlie Appellate Court has 
considered that the appellants neverthe¬ 
less fail, because they ]-atilied and accept¬ 
ed the transaction. A consideration of 
this point will come later in their Lord- 

ships'judgment. _ 

Notwithstanding the view taken by 
both Courts ill India, the respondents have 
insisted, as they had a right to do, in an 
elaborate and useful argument, that m 
the legal sense of the word they were not 

agents'^but principals. 

There is great force in the observations 
which were made to their Lordships upon 
the extension which modern business has 
o^iven to the terms -‘agent’' and “agency.” 

fn many trades-parlicnlarly, for instance, 
in the motor-car trade—the so-called 
a^ent is merely a favoured and favouring 
buyer, one who under an over-nding con¬ 
tract undertakes to do his best to find a 
market for the manufacturer’s stock, who 
is given some special advantages, such as 

a special discount or preference m comply- 

ino- with his orders; but who m each parti- 
cidar contract acts as a buyer from the 
mamifactuier and sells at whatever price 
he can get. unless-as is sometimes he 
oase-he is by a special provision in the 

overridingcoAtract forbidden to sell too 

cheaply 0 ? require<l not to spoil the market 

bv asking too much. i.i *- • fi 

It wourd be (luite possible that, m the 

nresentcase, the position of the respond¬ 
ents though freiiuently described by both 
^art es as that of agents, was, notvvith- 
ntanding, merely that of agents according 

phmse, To tha? they would be entitled to 
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treat them^elve.^ as buyers from the appel¬ 
lants anJ to sell at the best price they 
cunhj "et in which ease any damages which 
they w.'iild have to jiay to tlie buyers 
loau themselves on a<*coiint of the non- 
.1 livery of the cargo would be damages 
which they in their turn C(nild recover as 
damacres from the appellants. 

lly virtue of a clause in one of the carlior 
documents, which will be mmlioned shortly 
and whi'-h is in conformity with the usual 
practice in produce markets where tliere 
is a chain of sellers and buyer.s, the 
damages as ascertained between the last 
buyer and seller would probably without 
further litigation form the measure of the 
damages to be recovered all ahuig the 
chain. 

Accepting these submissions from the 
respondents, their Lordships must now 
proceed to analyse the documents which 
constitute this contract, and for this pur- 
pf)se they are prepared to accept the res¬ 
pondents* submission that attention must 
not Ije limited to the four or five docu¬ 
ments which constitute the contract No. 62G, 
but that the initial letters by which the 
business Ijet ween the appellants and respond¬ 
ents was originally started must also be 
considered. 

In the first letter, August 2i)t]i, 1913, 
the respondents, after mentioning the 
.source of tlieir introduction, write as fol¬ 
lows : — 

“ We understand you are largely interest¬ 
ed in the export of groundnuts, both 
undecorticated and decorticated, and, fur¬ 
ther, that you are not represented in our 
market. . . . 

“ We are desirous of taking up the busi¬ 
ness as selling agents, and would be pleas¬ 
ed to hear whether you feel inclined to 
negotiate sales through us. 

“ We are selling fair quantities of Chinese 
and Bombay groundnut kernels, and we 
are, therefore, in touch with the best 
buyers. 

“ We would be interested in other articles 
exported from Madras, as Seeds, Ricemeal, 
Tanned Skins (Sheep and Goat) and Cow 
Hides. 

" Terms.— We would open the usual D/P 
credit, through a first-class Bank, ytu 
drawing on us at 90 d/s 95 per cent, against 
c.i.f. sales, and 80 per cent, against value of 
consignments, less freight, and, in the latter 
case, our selling commission of U per 
cent. 


“ We are agreeable to providing our own 
remuneration on c.i.f. transactions or, if 
preferred, we would do the selling for a 
commission of I', per cent., each side pay¬ 
ing their own cable and incidental 
expenses. Balances pro or con to be settled 
by 3 d/s drafts. ‘ . 

The respondents replied on September 
18th as follows 

“ We thank you for your offer to be mir 
agents for groundnuts, both decorticated 
and undecorticated ; oil cakes; castor seeds 
and other Indian produce and seeds, and 
accept your proposals on the terms gifen 
below against each respective article. 


* 


“ We shall now go to detail the principal 
terms and conditions for different articles we 
can offer you. 

'‘Groundnuts.—This is alwa 3 ^s done on the 
fair average quality, and we accept your 
drawing terms of bill at 90 cl^s for 95 per 
cent, against c.i f. or c.f. sales with usual 
D P credits, as it is customary to pay 
freight on delivered weight we shall deduct 
the same in our invoice also. . . • 

Then oil cakes and castor seeds are men' 
tioned, and the letter proceeds:— 

“ For all these articles we would prefer to 
deal with you as principal to principal on 
c.i.f. or c.f. basis, as the case may be, 
you fix your own remunerations, each party 
paying their own cable and incidental eX“ 
penses. Balance of account to be adjuste 
pro and con b\' 3 d/s draft, as we accept o 
do luisine.ss witli you, and to meet you 
wishes we cable you as ])er copy enclose . 
and trust we shall soon hear from you wi 
a view to business.” 

There appears to be a letter of the o 
September which has not been ’ 

and then the respondents wrote again .. 
I9th September, the material parts or t 
letter being as follows:— . - 

“ We were pleased to receive your y®? 
day’s cable notifying that you had • 
us full particulars respecting the 
ness proposed in our letter of the 
instant. . . .-(j 

“ We now await same with 
trust it will not be long before some mu 

ly satisfactory business result betwee 
* * * * 

"‘Conditions of sale :— , «Jniit 

For groundnuts in shell and ..igg 

kernels would be the voU. 

terras, which are doubtless ^ , 

Olh<»r artiolps would usually D© * * 


t 
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“If desired,.we will send you/)r() forma 
contracts. 

“It is, of course, understood that, in tlie 
event of allowances for inferiority of quality, 
damages, late shipment or non-fullilment 
of contract, same would be refunded l\v 
you on receipt of oflicial award, should an 
amicable settlement be impossible. Kindly 

confirm. . . . 

“Prices mentioned are net. 

^'Consignments.—We shall be interested 
to hear whether you can secure any parcels 
of Tanned Skins (Goat and Sheep) and 
Tanned Hides (Buffalo and Gow"), W ool, 
Aloe Fibre, etc., etc., to send to our care for 


sale. 

“The outlets are quite familiar to us. . . . 
Then comes a letter from the appellants 
to the respondents of the lOth October : 

“ We thank you for your favour of the ISth 
ultimo, contents of which we have perused 
with interest." 

“ Terms.—Those enumerated appear to be 

in order." 

Then terms as to castorseed are mention- 

“ Prices.—Your proposal that these should 
be c.i.i. ore. and /. nett is acceptable to us. 


“We would like to draw your attention 
to the fact that very often buyers will not 
bid full prices for cabling, they reserving 
a margin to protect themselves in the event 
of values weakening pending receipt of 
reply. We hope, therefore, that, should 
orders prove to be at impracticable prices, 
you will not ignore same, but respond, 
wherever possible, with best counter-offei. 

“We would also ask you to support us 

with as many offers as possible. 
find it impossible to offer, we would advise 
quotations. These will enable us to keep 
buyers posted and help us to secure oideis 

for cabling. ..." . 

* * * * 


There is also a letter from the appellants 
to the respondents of the Kitli October con¬ 
taining the words— 

“We of course agree that allowance.s, 
if any, imposed for inferiority of quaht>, 
damages, late shipment, or other causes, 
will be refunded by us on receipt of award, 
should an amicable settlement be impos¬ 
sible.” 

It is not necessary to mention any other 

documents at this stage. 

Business began to be done, but it appears 
from a letter from the respondents of the 


li?th December that as a rule the prices 
asked were too high ; and when the docu¬ 
ments ill respect of another contract No. 
-124 came to the knowledge of tlie respond¬ 
ent.^, they discovered the reason why the 
prices had rub d so high, and in their letter 
of 12th December they expressed themselves 
as follows:— 

Contract So. 121.—For the 200 ground¬ 
nut kernels, i’. and /. Marseilles, at 15, 
February Man'll sliipment, we notice you 
provide 1 jici’ cent, commission for us. M e 
had been under the impression, until receipt 
of the Contract Note referred to above, that 
prices were net. as jiroposed in your letter 
of IStii September and conlirmed in ours of 
10th October last. 

“ We have doubtless lost a good deal of 
business, as the difference in your and our 
prices has, on several occasions, represented 
the 1 per cent, commission. In order to 
avoid anv misunderstanding in future, we 
have asked you to reserve us 1 per cent, 
commission on all transactions, and no 
doubt our request will have your attention. 

“Subject to your approval, we purpose 
the 1 per cent, commission on Contract 
No. 424 shall be divided between us, in 
view of the fact that we both had to cut our 
margin of profit in order to put the business 

through." ^ ^ i .1 • 

On the 12th December, the day that this 

letter was written, there is a telegram which 
is significant as to the general business rela¬ 
tions of the parties ; 

“ 25 tons. 

“ Please offer. 

“ Groundnuts in shell, Marseilles. 

“ 100 tons January/February. 

“ Read price niiilway. 

“l2/31d.c. andf. 

“ Groundnuts in shell, i^Iarseilles. 

“ 100 tons l^ebruary/March. 

“ Read price iiii<lway. 

“l2/3?!d. c. and f. 

“ Groundnuts in shell, Marseilles. 

“ 100 tons March^April. 

“ Read price midway. 

“ 12/3ld. c. and f. 

“ The whole order to be executed or not 

at all. . . 

“ Please look after our commission. 

“ 1 per cent. 

“In future." • *. 

During all this time, letters owing to the 

War were much delayed in tiansiC That 
of December 12th was answered on the dlat 
December 1913:— 



IIorE PRrDHOMME CO. V. HAMEL S: HORLEY LO. [S8 I. 0. 1925] 


.M2 

''ContiVhV Xo. 121.—We note yonr ve- 
niark'^ ainl are sorry to learn of the niis- 
undeistainlin", wiii-’-h doubtless stood in 
the v.Mv cf business. We note you are 
agreeable tit forego half of the coniruission 
on the lir-'l Iransaction, uad in futare it is 
airreed tliat all our olYers Avill include a 
oominission for your ircc'dselves of 1 per 
cent." 

Now, turnin" to the fir-t letter, that of 
Ausrust 21)th. l'.n:h it may be observetl that 
c. i. i. sales are to be cases where the re- 
spcaidents had already found a purchaser, 
and consian)uent sales where they are to 
take their ohance of iindiu" one. 

The paracrraph beginning " We are agree¬ 
able" may lie open to two constructions ; but 
their Tj irdships are of opinion that it refers to 
c.i.y. traiisacti'iiis only and olYers two alter¬ 
natives in the case of c././. transactions, 
vh .:—We will provide onr own remunera¬ 
tion—which means we will buy from you 
and get what profit we can from our 
buyers ; or, we will treat ounselves asagents 
and sell for you on a commission of 1' per 
cent. It does not refer to consignment sales. 
The answer of the 18th September is to the, 
effect that the appellants would prefer to 
deal as principal to principal, and let the 
respondents fix their own remuneration. 

So far the documents, it is contended, 
appear to point to a relation of seller and 
buyer. Ibit. notwithstanding, for some 
reason which is not explained, it is clear 
that the appellants were providing for a 
1 per cent, commission, which would be an 
agency commission for the re.spondents, 
and that, when the discovery was made, the 
respondents accepted the arrangement, so 
that the appellants would naturally believe 
that tlie respondents were selling at the 
price quoted by the appellants, taking their 
1 per cent, out of the purchase-money and 
remitting the rest. 

Why the appellants had allowed them 1 
percent, only instead of 1] per cent., and 
why the respondents were agreeable to 
accept this in future, is not explained. It 
may be that, as sales were hanging fire, the 
respondents were content with the smaller 
commission, just as they proposed to divide 
the 1 per cent, commission on contract 
No. 424. 

As a result, however, in their Lordships’ 
opinion, the documents antecedent to the 
particular contract in question support the 
general relation as being one of agency in 


the legal sense of the term and not one of 
sale and purchase. 

It was suggested on behalf of the respond¬ 
ents that the 1 per cent, was to be consider¬ 
ed as in the nature of a discount or special 
favour to the respondents as agents in the 
modern commercial sense only, leaving them 
still to make a profit as sellers. But, 
admitting that this would be a possible 
theory, their Lordships can find no trace 
of anything in the correspondence which 
would give it a foundation in fact. 

Their Lordships now come to the con- 
siderati')n of the particular contract. The 
letter of the Hlli October 1916, from the 
appellants gives the price as francs 59, and 
under the head of the terms “commission 
tlie words “ as arranged." The document of 
the 18th October 191G called "contract 
(purchase) note " gives the price as francs 59, 
less 1 per cent, per 100 kilos. That 1 per 
cent, is unquestionably the respondents 
commission. The printed word "buyer 
in the appellants' letter of the 14th October 
191tl, is followed by a blank. It is common 
ground that the appellants did not at that 
lime know to whom the respondents^ had 
sold, though, in fact, the respondents’con¬ 
tract with Sydney Harvey and Co. had been 
made on the 16th. These facts all point to 
"agency." . 

Counsel for the respondents drew their 
Lordships* attention to the contract for the 
sale of castor seeds, in which a similar form 
was filled up with the names of the respond¬ 
ents as buyers and a blank after the word 
commission; and he suggested that this 
was the real nature of the business, and 
that, if other contract notes had been print¬ 
ed in the record, they would he found to 
take the same shape; but if words mean 
anything, the distinction between the con¬ 
tract note in the case now under discussion 
and the castor seeds case and possibly 
others, shows that some business was done 
on one set of terms and other upon others. 
It is to be noticed that, in the castor seeds 
case, the price was not c.i/., hui f o.h. 

In the correspondence in this case as it 

was up to the last moment the respondents 

spoke of themselves as agents. Even after 
the appellants had seen a copy of the award 
of the Tribunal of Commerce and noticed 
that Gravier had bought at an increased 
price, the respondents still w’role that they 
had acted as agents for the cpp^l^^^^®' 
They did so as late as the 2nd Decern be 
1918, and it was not till the appellants on 


[88 1. C. 1925] HOPE PPUDHOMME A CO. V. HAMEL HOHLEY LE. 

theTtli December took the point that, as We may say that this is the 

agents, the respondents were not entitled 

to make secret profits, that they setup the 

case that they had always dealt as principals 

and not agents. i ^ 

Their Lordships agree with both the 

Courts below that the respondents were in 
the strict sense agents, and that, unless 
they can show that the appellants, with 
knowledge of what they had done, adopted 
and ratified it. they have no case. 

The Appellate Court thought they had 
so ratified it. Their Lordships hud this 
very difficult to understand. hat motive 
could the appellants possibly have for 
adopting a contract which, at the time 
they are supposed to have so done, meant 

a certain loss. ^ . 

First of all it is necessary to ascertain 

when the appellants got to know the facts. 

The Chief Justice relies on a letler oj 
the respondents of the 22iul March 191^ 
which, it is said, if carefully looked into 
would show that there was a chain ot 
buyers and sellers, and that there were 
buyers in London who in tlieir turn weie 
sellers at Marseilles, from which the appell¬ 
ants should have learnt that they weie 
not and could not be directly paities to 
the proceedings before the Tribunal o 
Commerce. , , , 

It may be that they should have under¬ 
stood this and should have remembered it 
when they wrote the later letters. But 
this knowledge would not inform them 
that the respondents had acted as 
pals and were making a profit. 
information only came out bit by bit , tne 

sequence is as follows :— ^ , 

On the 13th February, 1918, the respond¬ 
ents wrote to the appellants and sent 
them a copy , of the award of the 
of Commerce, which was dated the 22nd 
January. When this was received by the ap¬ 
pellants does not precisely appear, but the 
first comment upon it is in a letter of the 
16th April, in which they write as follows. 

“ SS. ‘ SeapooV 

“ We thank you for your remarks and 
for the copy of the arbitration award m 

this connection. . ^ 

“ On perusing the award, w'e are in t 
first place struck with the fact that we aie 
no party to the proceedings, winch are 
held in connection with Mr. Jules Graviei 
and Sydney Harvey and Co., Avho, we 
presume, were buyers from you of the 
300 tons relating to our contract No 020 . 
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we may ya\' uiai uii> i? first and 

oiilv information we have received to he 
effect that the arbitration proceedings were 
not between Mr. Jules (iravier and your 
goodselve.'^, for we were all along under the 
impression that jMr. Gravier had luought 
his claim against you ; in fact, it was 
w’ith this idea that we addressed him w’lth 
a request that matter be settled out 01 Court. 
As the parcel was sold hy you to l\lessis. 
Svdnev llarvcv and (\i., and as they resold 
the lot at a profit of Frs. 2,. theirs is merely 
a contindent liability withwhich we ha\e 

reallv no concern. ... 

“ We therefore take it that, had tlie 

arbitration proceedings i)een held as be- 
tween Mr. Gravier and ourselves or } on 
as our agents, tlie arbitrators would have 

been in dutvbonndtogive dueeonsideration 

to the facts wlii.-h preclnded the sliipment 
of the lot sold, and th.at under such 
stances we would have been fully e^onei 
ated from all blame and responsibdity in 

**'"\Ve arc,!iowever, (piite ready and willing 
to "ive-Messrs. Sydeny Harvey and Co. 
eve?v assistance we can to enable tlrem 
to iHit their case successfully, and 
this 'end in view we beg to enclosecertihed 
documents connected wiUi the case as pei 
details below, but, as we ha''e^^ad 5 staled 
Me.ssrs Svdney Harvey and Co. s dispute 
with Mr. Jules Gravier is a contingent 

liability and we are no party ^™®29th 

The respondents wrote back on the .tain 

May 

“ 'Seapool.' 

.k'l'.s r;ti‘ S"- 

HMvey\nd Co., asking them to post them 

'°."Cafd1ng hv^iat" about the 

proceedingstagn • Htco" we 

at the —ficement. 

sorry if we ^tVoatle would have 

“ ‘’1 to vou through ourselves as 

reverted had Mr Gravier taken 

proceedings . ^^vouldhaveclaimed 

th"i^?oss bah from you, and it is usual in 
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cases of this sort for there to he one case 
for tlie whole transaction. 

“ Rejranling what you write about the 
profit of 2 franrs. this i.^ not a profit made 

i)v Me.'Sis. Svdnev Haivev and Co., wlio 

» % « « 

merelv acted as brokers. 

“We added the 2 francs to your tiirure 
in order to cover our expenses for Finance. 
Commission, etc., and to leavea small prolit 
for ourselves as the 1 per cent, which you 
allow us we had to pay Messrs. Sydney 
Harvey and Co. as tlieir brokera^'c. 

“ We hope that, with tlie documents in 
hand, the lawyer in Marseilles vrill be 
successful in the appeal, and we will advise 
you in due course of the result.” 

Tlie critical letter in answer is that from 
the appellants of the l-sth July; — 

“ N5. ‘ Sc(tp<'nl' 

“ We note carefullv vour remarks on the 
position. Ke"ai'ding tlie dilTercnce Frs. 21, 
this had nfJhing to do with ns. for we are 
dealing with you as agents, and we do not 
think it fair to onrselvc.s that yon yourselves 
should have appointed another medium 
to handle tliis hnsiness. However, we 
await result.s of the appeal, when we shall 
revert to this subject.” 

The t^'hief Justice thinks that this is a 
letter “ urging ” the respondents “ to go on 
with the appeal "and accepting the position. 
Their Lordshi]i3 do not find anything in 
it about urging an appeal. They consider 
that it is a reasonalile letter, meaning 
this; “You have done something that you 
ought not to liave done; it may he, 
however, that on this particular occasion 
it will do ns no harm, for we trust that 
the French Court of Appeal will accept the 
defence of fon-c iiwjeure ; so w’e will wait 
till that appeal is heard, and then w’e 
will take up the wliole matter with yon.” 
This they subsequently did by desiring to 
know whether the respondents had not on 
other occasions taken a secret profit to 
w’hich they were not entitled. 

It is said that they iirgjed an appeal. 
That w'as in their letter of the 31st May, 
written before disclosure, w’hen they 
approved of the measures -which, as they 
were informed, had been taken to institute 
an appeal. As the respondents kept waiting 
to them that they were liable, what more 
natural than that the appellants should get 
every ground of defence against Gravier’s 
claim put forward ? 

Coutts-Trotter, J., thinks that their letter 
of December 7th showed that they elected 


to abide by the contract; but their Lordships 
take an opposite viewy The appellants 
were protesting against the decision of the 
French Court of Appeal, refusing to agree 
to tlie resi^ondents’ offer to accept a rather 
smaller sum in settlement, taking the point 
that the respondents must have mismanaged 
tlie case to bring about such a result, and 
further plainly saying that the respondents 
as their agents were not entitled to make 
secret profits ; and there the matter ends. 

'Pheir Lordships can find nothing to lead 
them to suppose that the appellants did 
sucli an absurd and purposeless thing as 
to ratify this action of their agents, w’hen 
they already knew of its disastrous results. 

Their Lordships will humbly advise 
Mis Majesty that this apjjeal should be 
allowed, and tlie judgment of the Court of 
first instance he restored wdth costs here 
and below. 

z. K. Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Saiider.^iov, Lee and Co. 

Solicitors for the Respondent:—Messrs. 
Donald, McMillan and Mott. 


RANGOON HIGH COURT. 

Seco.nd Civil Appeals Nos. 323 and 324 

OF 1923. 

December 18, 1924. 

Present: —Mr. Justice Maung Gyi. 

ABDUL RAHIM-Plaintiff 
—Appellant 
versus 

MAHOMED CASSIM and otbebs— 

Defendants—Respondents. .. 

Appeal, second Cousiniciinn of dncnvtent * 

— of law- Ltavfr Bi'ima Town and \ ulagf 

Lauds Act (IV of IS08), s. J,J, Jhdes framid wndcr, 
4. LI, Ml—Permit ffranted by village headma 
effect of, whether question of law. , . v 

The question of the effect of a deedjym 
can be treated ns a document of title or embodies 
contract or is the foundation of the suit is a question 
of law and can be censidered in second appeal. 

The plaintiff’s title was based on a permit 
to his predecessor-in-title bv the village _ 

under r. 4 of the Rules framed under the Lowe 
Burma Town and Village Lands Act: - ,i,e 

Held, that the question of the legal effect 
permit was a question of law and could be gone m 
in second appeal. _. 

Appeal against the judgment of the Di 
trict Court. Pegu, in Civil Appeals Nos. o 
and 40 of 1923. 
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Mr. for the Appellant. 

Mr. Halkar, for the Respondents. 
JUDGMENT. —These two Appeals 
Nos. 323 and 324 of 1923 have been heard 
together. They are second appeals with 
concurrent findings by the lower Courts. 
The plaintifi'-appellant claims that the main 
portion of the land in dispute as well as the 
land measuring 3 feet by 79 feet running 
parallel with a line of Kokko trees form¬ 
ing site No. 1257 was bought by liim from 
one Law Ke under a registered-deed of 
sale, Ex. D, dated 2nd May, 1921. 4'he 

1st respondent-defendant claims the land 
in dispute which is village laml under 
two registered sale-deeds, Exs. 2 and 3, 
dated respectively the IGth ^lay. 19 l 2 and 
20th August 1922. hbxhibit 2 was execut¬ 
ed by Ma Shin Khin and her brother, 
Maung Ba Kyaw, and Ex. 3 by Shwe Tha 
and his wife Ma Sa Tin, owners of site 
No. 1258. Shwe Tha states that 3 feet 
by 79 feet of the land in dispute forms 
part of his land which he sold to the 1st 
defendant-respondent under Ex. 3. 8hin 
Khin and her brother Ba, Kyaw. state that 
the land conveyed under Ex. D, site No. 
1257 w'as laiurinherited by them through 
their parents. Shwe Thas land, site No. 
1258, adjoins site No. 1,257. Plaintiff alleges 
that the boundary between the two sites 
is marked by a line of Kokko trees planted 
by Shw'e Tha many years ago. Shwe 
Tha, however, states that the line of 
Kokko trees w'as 3 feet wdthin his boun¬ 
dary. The facts of the case have been gone 
into in the judgments of the lower Courts. 
It must be noted that the two respondents 
became the wife of the 1st respondent a 
month after the execution of Ex. 2 and oicl 
respondent is 1st respondents brother-in- 
law. The plaintiff-appellant’s story is that 
Law Ke, who executed the sale-deed said 
he was the sole owner of the suit land, as 
he had obtained the site from the headman 
of the village. Maung Kun (P. W- Eo. o) 
under a permit. Ex. 0. The whole 
lion turns on what the legal effect of Ex. b 
is. Exhibit 0 is a permit in printed form 
duly filled up by the village headman, 
Maung Kun, under r. 4 of the Rules undei 
the Lower Burma Town and ^ illage Lands 
Act, 1898. The boundaries of the site are 
given and the permit is dated 30th March, 
1914. That this permit was given in due 
form and under the rules required by the 
Act of 1898 was not challenged. It must 
be held, therefore, that the permit was 
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given hy the headman of the village after 
fultilliiig the iO(piirenieiits under r. 43, 
i. i., demarcation of the site and public 
notice of aiq)llcation. The lower Courts 
have held that Kx. C is valueless unless 
the book of counterfoils is i)roduced in evi¬ 
dence. 1 do not see wliy Headman, Maung 
Kun, 8tli prosecution witness gave evidence 
that he issued the ])ennit, Ex. C. It was 
for the respondents to challenge this and 
to call upon him to produce the hook of 
counterfoils. Rule 14 runs as under;-- 

* the headman shall issue to 
the ai)i>licants a license in such form as 
mav he prescribed under s. -12 of the Act 
* 

Both Advocates rely upon Rajah Mahund 
Del) V. dopi Sath Sahii Cl) decided by a 
ilench of the Calcutta High Court. The 
learned Advocate for the respondents con¬ 
tends tluU a second appeal will not lie. It 
was held in that case that unless there is 
a question of the legal effect of a deed 
wliich may be treated as a document of 
title or embodies a contract, or is the 
foundation of the suit, a second appeal 
does not lie. 1 hold that the legal effect 
of the document, Ex. C, is a question of 
law. As to the strip of land on the north 
side measuring 3 feet by 79 feet which 1st re¬ 
spondent claims as his hy right of purchase 
from 4th and 5th respondents, Maung Shwe 
Tha and Ma Saw Tin, Maung Ba Oho, the 
revenue surveyor (P. W. No. 2) who filed a 
revised map of the site and Maung Kun 
(P W No. 8), the headman who demarcated 
Law ke's site, state that the Kokko trees 
planted by Shwe Tha formed the boundary 
line of his site, 1 hold that the respond¬ 
ents have encroached upon Law Kes 
original site No. 125/ on the north side 
to The extent of 3 feet by 79 feet and that the 
land in dispute is the property of the 
appellant who derived it from Law Ke. 
Both appeals are allowed with costs through- 

j. Appeala allou'ed. 

(li 25 Ind. Ciis. 266; 21 C. I-. J- -15. 
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Pyc-'ient.—'Slv. Justice Kawcott. 

The IXDIAX HOTKLS (.’OMPAXV, 

Ltd..—Pl\in’iifi's 

VC 

PHIROZ SORABJI, Contractor 

— DEFliNDANT. 

Bombay U-:nt War li'’sirir'.'h>nx) .P-; (II 
s. Jfl)h -Tr-insfer nf l^ro/t-rty .Pf > IV of IssJ}. 
s. in ') - lia.^t mcnts Art (of h-sji, s. jj - Lease aail 
/icpii'v. ilislinrtiiin helivecn -lii'jlil f* use stalls aiiil 
cnhicles in mews on payiu'iit, nature of "Premises," 
U'hnt arc. 

If i.s essential fo iht' cnritiun nf tfnan<‘y nf a 
f'oriuiro'il h<.‘r.‘'lifiim‘-nt that tin* t'^aaiit slimlil liavp 
the right to the exclusiw possession of tin* preinis/s. 
A grant un'ler whieli tlie grant''c* takes only tin* right 
to use tlc' pr«-inises witliont exi-lusivo |>os5e>»j.in 
operates as a lio'nsi- aivl ivii as a |i- iso. l p. .'JIT, ooi. L*.J 

The ordinary ca.se of a h-ase of ijinnovcahio pro¬ 
perly is one where a delined piei'c of l,in<l or a 
defined biiilding or part of a building is transferred 
to the le.ssee. and tliere can be no valid lease of an 
area the jjosition of which varies from time to lime, 
[p. ;n8. col 1.] 

The Boml)ay Ibmt iWar Restrictions! Act of 1018 is 
an encroachment upon the ordinary proj'crty owner's 
right to freedom of contra'“t ami mu>t, therefore, be 
strictly construed, [p. 32t), col. 1,1 

The definition of ‘'premises” in s.’i ili i/>) of the 
Bombay Kent tWar Re.strictions! Act of 1!)18 o.xcludcs 
the ca.se of a single cubicle reserverl not fos‘ the 
occupation of a human lieing but for the occupation 
of a chattel, c. (j., a motor-car, at any rate, in the 
absence of some document or relialile oral evidence 
showing that the agreement between tlie parties wa.s 
otherwise, and provided that tic* owner of the jne- 
misc.s exercises a general right of control ov(rr the 
premises, [i/dd.] 

PlaintilT.s were the owners of certain mews which 
provided stabling accomnvalatii.m for horses installs 
and loose boxes and also a'vommodation for car¬ 
riages which were kei>t on oiien spaces, no detinite 
space being allotted to any parlh-ular carriage, the 
carriages Ijeing plac<‘d a.s they happened to come in 
on any particular day. In addition accommodation 
was j>rovided for motor-cars in single cubicles and 
also in cubicles accommodating more cars than one 
and in open spaces. In the oi>en spaces no particu¬ 
lar space was allotted to any particular <‘ar, nor was 
any particular space reserved in the larger cubicles 
for particular cars. The key of the larger cubicles 
was kept by a supervisor employed by the plaintilTs 
and the keys of single cubicles were kept by the re¬ 
spective chauffeurs of the oars garaged in the cubicles. 
Defendant kept a horse in one of the stalls and a 
carriage on the open space provided for carriages in 
the building. He also kept three cars, one on llie 
open space, the second in one of the bigger cubicles 
and the third in a single cubicle. He made certain 
payments in respect of the use of the stall, open 
spaces and cubicles. The plaintiffs exorcised general 
control over the premises and carried out the neces¬ 
sary repairs, etc.: 

Held, fl) that the right acquired by the defendaul 
on payment to the use of the stall, open spaces and 
cubicles was in the nature of a license and did not 


create the relAfi''nship of landlord and tenant be¬ 
tween the plaintifYs and the defendant; fp. 319, col. 1.] 
that the stall, open .sjijees and cubicles did not 
fall within the tlelinition of “premises” contained in 
s. 2(li. i/») of ilie Boml)ay Rent (War Restrictions) 
Act of IPl.s and c.'nsequently the Act was not appli¬ 
cable to (hem. [p. 320, col. 1,] 

Mr. Campbell {with liim Mr. Strangman). 
for the Plaintiffs. 

Mr. Mulla, for the Defendant. 


JUDGMENT. —The plaintiffs, the 
Indian Hotels Co., Ltd., are the ow'ners of 
the^ immoveahle property known as the 
“Wellington Mews.” This eonsists of a 
ground floor and one upper floor and is 
used as a mews and motor garage. The 
ground lloor provides stabling accommoda¬ 
tion for about one hundred and ninety 
horses in stalls and Ioo.se boxes shown in 
blue in the Plan. It also i>rovides accom¬ 
modation for al'out one hundred and fifty 
carriages, which are kept on open spaces 
shown in pink in the Plan. 

Tlie evidence of the pliintiffs’ representa¬ 
tive, Dr. Vakharia, which is not disputed, 
is that no definite space is allotted to any 
particular carriage, but that carriages are 
placed as they hajipen to come in, so that 
they are not invariably on the same spot 
but change their position from time to 
time. 

Then, on the ground fljor, there are 
nine single cubicles or lock up rooms, each 
of which is able to contain one motor car. 
These are shown in green in the Plan. Each 
cubicle has a door with a lock, the key 
of which is sup))lied to the chauffeur of the 
car kept inside. The upper floor is entire¬ 
ly used for motor-cars. About eighty cars 
are accommodated on the open spaces, 
which are shown brown on the Plan; and 
the same rule applies to the position of 
cars on these open spaces as I have men¬ 
tioned in the case of the carriages on the 
ground lloor. Then there are seven 
cubicles sliown in yellow in the Plan, each 
of which accommodates more than one 
car varying in number from four to ten 
cars. The key of each of these cubicles 
is kept by a supervisor employed by the 
plaintiffs; and hero, again, no particular 
portion of the cubicle is allotted to a par¬ 
ticular car, but the cars kept inside take 
up their position as they happen to come 
in. ^ Then there are about forty single 
cubicles for cars, shown in green in the 
Plan. Each of these contains one car. 
The chauffeur has the key as in the case 
of single cubicles on the ground floor. 
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The defendant has, since February ll)*20, 
kept a horse in a stall on the ground tloor 
and a carriage on the open space there. 

He has also three cars, one of which is 
kept on the open space on the upper tloor, 
the second is kept in one of tlie bigger 
cubicles shown in yellow in the Plan, and 
the third car has been kept in the same 
single cubicle throughout. 

The question between the parties is whe¬ 
ther their relationship is that of landloi'd 
and tenant, or merely of licensor and 
licensee. 

The defendant pleads that the former is 
the relationship; the plaintilTs say it is the 
latter. 

From the correspondence, Ex. A to the 
plaint, it appears that in 1920 the Rent 
Controller in Bombay took action under 
the Bombay Rent (War Restrictions) Act 
(No. II of i918) and fixed standard rents 
in respect of the accommodation provided 
by the Mews. The plaintiffs sent out a 
circular in October 1920 saying that they 
were advised that the action of the Con¬ 
troller was ultra vil'ea and contrary to law. 
They, therefore, proposed to have his deci¬ 
sion set aside by filing an action for the 
purpose. The present suit is a test case 

■which raises this point. 

The figures given in the plaint are not 
disputed. The plaintiffs claim to be entitled 
to charge the defendant for one horse and 
carriage Rs. 18 a month as against Rs. 14-5-0 
fixed as standard rent; for one car in the 
open space Rs. 25 as against Rs. lf'-8 0; and 
for each of the other two cars Rs 30 as 
against Rs. 22. The difference for the 
months of August 1920 to Janu^ary 1921 
amounts to the sum of Rs. 137-2-0 and 
the plaintiffs claim to recover this from the 
defendant, and also ask for declaratory and 
consequential reliefs. 

The substantial facts alleged by the 
plaintiffs and deposed to by Dr. Vakhana 
are not disputed; but the contention raised 
by the defendant is that he is a tenant of 
the plaintiffs, and, that, therefore, the pre¬ 
mises, in question are preniises to which 
the Bombay Rent Act applies under the 
definition contained in s. 2, sub s. (1), cl.(o), 
of that Act. 

The issues raised are:— 

(1) . Whether the premises in suit are 
premises as defined by the Bombay Rent 
Act? 

(2) . Whether the relation between the 
plaintiffs and the defendant is that of 
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licensor and lieonsee. as alleged by the 
plaintitYs, or that of landlord and tenant, as 
alleged by the defendant? 

1 3). Whether any actual space of the 
ground tloor or upper lloor of the preniises 
was exclusively reserved for the defend¬ 
ant? 

(D. Whether payments made by the de¬ 
fendant for the s]iaces actually occupied by 
him an* “rent" within the meaning of the 
Bombay Rent Act? 

(5). Whether the plaintiffs are entitled to 
claim from tlie defendant the sums of 
Rs. 18, Rs. 25 and Rs. 30 mentioned in the 
plaint? 

The case really turns upon wlu^ther the 
agreement between the parties is one of 
lease or merely of license. Tliis follows 
from the definition of “premises" in the 
Bombay Rent Act. to which I have already 
referred. That definition says that “pre- 
mise.s" means any building or part of a 
building let separately for any purpose 
whatever including any land let therewith. 
And, therefore, to constitute such premises 
the part of the Wellington Mews, for which 
the defendant pays, must have been let to 
him. 

Now, the ordinary distinction between a 
lease and a license is laid down as follows 
in Halsbury’s Laws of England, Vol. XVIIT, 
page 337, Art. 770:— 

“It is essential to the creation of a ten¬ 
ancy of a corporeal hereditament that the 
tenant should have the right to the ex¬ 
clusive possession of the premises. A grant 
under which the grantee takes only the 
right to use the premises without exclusive 
possession operates as a license, and not 

as a lease." . , , 

The test, therefore, is whether there 

is a right to exclusive possession. In 
India we must, of course, first refer to the 
statutory definitions of lease and license. 
That of lease is contained in s. 105 of the 
Transfer of Properly Act, under which a 
lease of immoveable property is a transfer 
of a right to enjoy such property, etc. A 
license is defined in s. 52 of the Indian 
Easements Act, viz. “Where one person 
errants to another, or to a definite number 
of other persons, a right to do, or continue 
to do in or upon the immoveable property 

of the grantor, something which would, in 

the absence of such right, be unlawful, 
and such right does not amount to an 
easement or an interest in the property, the 
right is called a license." 
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Having regard to these definitions there 
is no substantial difi’erence between tlie 
Indian and the English Law on the sub¬ 
ject. The words “right to enjoy" in s. 105 
of the Transfer of Property Act, when 
read with the rights of the lessee laid 
down in s. lOS of the same Act, clearly 
show that there should also be a right to 
exclusive possession to constitute a lease 
under the Transfer of Property Act. There¬ 
fore, I take it that the test of exclusive 
possession is the main one to be applied in 
deciding this case. 

I first take up the case of the defendant's 
carriage and car which are kept not in the 
separate cubicle but on the open spaces I 
have mentioned. In regard to these, Mr. 
Wadia for the defendant contends that 
though the particular portion of space 
that is occupied by his client’s car and 
carriage from time to time varies, yet he 
does have exclusive possession of some 
portion of this area, and the fact that that 
portion varies is immaterial. The ordinary 
case of alease of immoveable property is, of 
course, one where a defined piece of land or 
a defined building, or part of a building, is 
transferred to the lessee; and having regard 
to tl e rights of a lessee, which are specified 
in s. 108 of the Transfer of Property Act, 
in particular the rights to growing crops 
and to put up structures, it seems difficult 
to say that there could be a valid lease 
not of a definite area of immoveable pro¬ 
perty but of an area the position of which 
varies from time to time. On the other 
hand, it may be said that “immoveable 
property" (as defined in the General 
Clauses Act) includes not only land but 
benefits to arise ou 1 of the land so that 
there can be a lease of the benefit of keep¬ 
ing chattels, sucli as a car and a carriage, 
within certain specified limits, although 
the place occupied by the chattels might 
vary from time to time. That would cor¬ 
respond to a lease of an incorporeal here¬ 
ditament such as is referred to in Halsbury s 
Laws of England, Vol. XVIII, page 340, 
Art. 774. A careful conveyancer might, no 
doubt,draw out an agreement which would 
constitute such a lease, although the par¬ 
ticular portion of space occupied varied in 
the same manner as it does in this case. 
Consequently I am not prepared to say 
that there cannot be a lease of that descrip¬ 
tion, hut at the same time it seems obvious 
that the burden of showing that there has 
been such a lease in a case of this kind 


lies upon the lessee, and ordinarily the 
law takes it that a case of that kind is not 
one of a demise, but that of license. I 
think there is clear authority for this 
afforded by the case of London and North 
Wcitcni Railicay Co., v. Buckmaster (1). 
That was a case of rating; but it is perti¬ 
nent to the present point, because the 
(piestion whether a person is to be rated or 
not in England raises the question of 
exclusive occupation in the same way that 
it arises in the distinction betw'een a lease 
and a license. In that particular case the 
plaintifis, the Railway Company, ^vere rated 
in respect of certain lines of raihvay and 
certain stables. The facts as regards the 
lines of railway w'ill be found at pages 72* 
and 73* of the report as follow's, omitting 
immaterial matter:— 

“The twelve lines of rails and sidings... 
w'cre and are... used exclusively for the 
reception of trucks and the storage of coal, 
stone, etc., belonging, not to the plaintiffs, 
but to various coal-owners and merchants, 
and to a stone merchant. In these trucks 
are brought coals from collieries connected 
with the plaintiffs' system of railways...The 
space appropriated to one coal-owner, when 
not fully occupied by him, is appropriated 
by the servants of the plaintiffs to other 
coal-owners." 

It is, therefore, a case somewhat similar 
to the present case, where no car-owner 
can say any definite space is allotted to 
him alone. The stables ■were also used 
by coal-owners under a certain agreement 
in writing. In the judgment of Blackburn 
J., he says (page 78)*:— 

“The occupier of any property is the 
person who has the sole and exclusive 
po.'^session of it, and he is the person who 
ought to berated. Whenever the o^vner oi 
property demises it to another giving him 
the exclusive possession and occupation, 
so as to make him tenant of it, it is the 
tenant who should be rated and not the 
landlord. In this case, however, I do not 
think what was done did amount to a 
demise of any portion of this property, hut 
merely to a giving of a license to have 
the easement and use of it, analogous to 
the case of a lodger. The more importan 
part of the case consists of the lines of rmis 
and portions of property adjoining wbicn 

(1) (1875) 10 Q. B. 70 and 144; 4-1 L. J. M. C. 180; 
33 L. T. 329; 24 W. K. 10. 


♦Pages of (1875) 10 Q. 
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are part of the company's premises, and it 
appears that it has been the practice of the 
company to let them out to coal-owners and 
stone merchants to store their coals and 
their stone on particular spots there. It 
does not appear from the case that tliere 
is the slightest ground for saying that 
these spots are irrevocably appropriated 
to the particular persons; on the contrary,^ 
it appears when one spot is not occupied' 
by a particular person, and his coals (»r . 
goods are not there, that the company’s 
servants move the boundaries and allow 
another to occupy tlie spot. Therefore 
there is no pretence for saying that there 
is any more than an easement, and on that 
partof the case the plaintiiTs fail." 

The word “easement" is, of course, liere 
used not in its strict sense but in the 
sense of a license. There was an appeal 
from that decision, in which the two otlier 
Judges concurred; and this is reported in 
the same Volume at page 441.* This ai)peal 
was heard by a Bench of six Judges, who 
were equally divided in regard to the 
question of the stables, which I need not 
go into here, but who were unanimously of 
opinion, on hearing the appellants’ Counsel 
only, that so far as related to the lines of 
railway, the plaintiffs were liable to be 
rated (page 445*). Therefore, the argument 
in Blackburn, J.’s judgment was unanimous¬ 
ly approved. 

Following that view, I hold that, so far 
as the open spaces are concerned, in the 
absence of any documentary or reliable 
evidence to the contrary, it must in the 
circumstances be taken that the defendant 
had a license simplj^ to keep his carriage 
and car on such open spaces; and, there¬ 
fore, the relationship is not one of landlord 
and tenant. 

I may here refer to Mr. Wadia’s con¬ 
tention that the nature of the case was such 
that exclusive possession could not be 
given. I do not think that is true. It 
would be possible for the plaintiffs, if they 
were so minded, to mark out by whitewash 
or otherwise, particular strips or spaces 
and to number them and definitely assign 
them to each particular car or carriage. 

1 next take the other extreme, viz., the 
case of a car being kept in the same single 
cubicle, of which the chauffeur had the 
key. Here, at tot sight it certainly does 
seem that there is clear ground for saying 
that the defendant has a right to exclu- 

"^agee of (187^l07Qri3;^[B(i.] 


rally Die symbol of this. 1 was at first 
inclined to take that view, but further 
consideration lias altered my opinion. There 
is this important point to be liorne in 
mind Diat the mere fact that tlie defen¬ 
dant lias had the exclusive use of this 
particular cubicle for two years and that 
it was the intention of the parties that 
no one else should use that cubicle so 
long ns the defendant kept his car on the 
juemises, is not in law sufficient to show 
that the agreement was a demise or a 
lease and not a license. As authority for 
this, I think perliaps tlie most relevant 
case is that of Watkins v. Ocerseers of 
Milton Nc.vt Gravesend {'2). This is another 
rating case. Tlie conservators of the 
Thames were owners of the soil and bed 
of tlie river, and of moorings fixed to the 
soil' of tlie river. W. used the moorings 
to moor his hulk, as a floating coal depot, 
under a document in writing. It was held 
that the document was not a demise but 
only granted to ir. a license to use the 
moorings, and that he was, therefore, not 
the occupier, and not liable to be rated. 
I need not go into the terms of the par¬ 
ticular document in that case. What I 
wisli to refer to is the portion of the 
judgment of Blackburn, J., at pages 356 and 
357.* After giving his opinion that prima 
facie the agreement would not be a demise, 
but merely a license, he goes on as follows:— 
“Againk that contention it is said the 
appellant has the sole and exclusive pos¬ 
session of the moorings. It seems, during 
live years, the appellant has been the sole 
person who has used them, and I think 
if any rival hulk were moored there it 
would have been contrary to what the 
parties intended, but it does not from this 
follow that the appellant is liable to be 
rated as the sole occupier. There may be 
a grant of many easements which are con- 
vej'ed solely to one person, and yet do not 
confer any occupation, such as a way leave 
to carry coals from a colliery to the seashore; 
an important right confined to that col- 
lierv alone; that does not make the person 
who has the sole use of a private way 
over the land rateable; or in tlie more 
familiar case of a lodger, who has the sole 
ri^ht to the use of certain rooms in a 
house, he is' not made by that means 
rateable if the agreement is that the tenant 
(2) (1868) 3 Q. B. 350; 37 L. J. M. C 73; 18 L. T. 

GOl": 17 W. R- __ 

♦Pages of (1868j 3 B.— 
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of tlie house shaU retain the possession, 
as in the general case of a lodging he does, 
for the ]mrpose of looking after the manage¬ 
ment of it; the lodger is merely the in¬ 
mate.” 

And the case of the lodger there referred 
to is certainly a very striking one. 1 he 
lodger has, we will say, a separate room 
to himself. He has the key of tliat room, 
and yet in the case where the lodging house 
keeper retains the general control of the 
house, he is not a tenant but is merely a 
licensee. And that j)articular aspect of the 
law is recognised also in the delinition of 
‘premises' in the Bombay Rent Act. I'or 
it concludes by saying that the expression 
does not include a room in an hotel or 
boarding house. The law in regard to 
the case of a lodger is summarised in 
Halsbury's Laws of England, Vol. XVllI, 
page Art 772;— 

“A lodger who has no separate apart¬ 
ment, is oidy a licensee, and, even though 
he has a separate apartment, lie has not 
in law an exclusive occupation, and is, 
therefore, in the position of a licensee, if the 
landlord retains the general control and 
dominion of the house, including the part 
occupied by the lodger.” The Rent Act of 
191b is an encroachment upon tlie ordinary 
property—owner s right to freedom of con¬ 
tract, and, therefore, it is an enactment 
which must be strictly construed, I, tliere- 
fore, think that if, as is plainly shown, the 
delinition of “premises” excludes the cases 
of lodger, to which 1 have referred it must 
also be taken to exclude the analogous case 
of asingle cubicle reserved not for the occu¬ 
pation of a human being but for the occupa¬ 
tion of a chattel, viz., a motor-car, at any 
rate, in the absence of some document or 
reliable oral evidence, showing that the 
agreement between the parties was other¬ 
wise, and provided of course that the 
owner of the premises does exercise a gene¬ 
ral right of control such as I have referred 
to. In this particular case there is no docu¬ 
ment or other evidence, which would rebut 
the presumption that, I think, arises. And 
another thing that favours the plaintiffs’ 
case is that it is not suggested that any 
body else but the plaintiff is liable to exe¬ 
cute repairs of the premises. That is a 
circumstance, which is of some imporlauce 
in a case of this kind, for, as was said by 
Blackburn, J., in the judgment that 1 last 
referred to, prima facie the person who 
repairs is the person in possession (see page 


35(1j* So that where you get such a posi¬ 
tion. it favours the relationship of licensor 
and licensee, rather than that of landlord 
and tenant. Therefore, on the facts of this 
case, I think that the law favours the 
plaintiffs contention. 

It is, no doubt, true that the form of 
the bill used by the plaintiffs, Ex. B, men¬ 
tions the word ‘rent’ in regard to the 
cltarges for stalls for horses, carriages or 
motor-cars. But that is at most an admis¬ 
sion which is not conclusive. It is, also, 
natural that the word ‘rent’ should be used 


under such circumstances, and there are 
many cases where the same expression 
been used in the agreement between the 
parties and where, notwithstanding that, it 
lias been held that the relationship be¬ 
tween them under tlie document Avas mer^ 
ly that of licensor and licensee. Two such 
cases are; Wilson v. Tavernor (3) and Taylor 
v. ColdweJl (4). Therefore, in my opinion, 
Ex. B does not affect the view 1 take. 

Tiien, there are the two interraediaM 
cases first of the defendant’s horse, whicn 
is kept in a stall or loose box, and secondly, 
of the car, that is kept in one of the bigger 

cubicles. In the firstofthe.se cases, there 
is no basis for saying that there is exclusive 
possession from such symbols as ^ 

and key; and Dr. Vakliaria deposes tna, 

as a matter of fact, the defendant’s 
was shifted from the stall it *10 

another. On the other hand, he , 
that that is rarely done, and it is 
that that should he the case for the syce 
charge of the horse would be - 

keep his things in the stall for Kroomi & 
the horse, etc, and would, therefore, gcu® 
ly go to the same stall. In the second ca * 
the key of the cubicle did not remain ^ 
the defendant’s chauffeur but 
supervisor, and the spaces the car 
vary. It is obvious that if the 
succeed as to the single cubicle, fnese ^ 
cases must fall with that. Therefor , 
think that in all the cases that arise, 
plaintiffs’ contention is correct. . 

I may perhaps add that I cert ^ 
sympathise with the defendant, and ^ 
have been glad if I could_ have jjas 

contrary decision for I believe 
been considerable profiteering 
to motor garages in Bombay. B^ut -i g 

(3) (1901) 1 Ch. 568; 70 L. J. Ch. 263; W L. 1- 5 ., 

(4» (1803) 3 B. & S. 826; 32 L. J. Q- ?73 

356;11W. R 726; 122 E. R. 309; 129 R. R- 
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come to the conclusion that the law is with 
the plaintiffs. 

There must, therefore, he a decree for the 
plaintiffs in terms of prayers («) and {(>) 
of the plaint. 

In regard to prayer (e). I am not dis¬ 
posed to declare that the idaintiffs were 
entitled to demand from the defendant 
“such consideration as they think tit per 
month in respect of the premises in the 
‘■occupation of the defendant." That is, in 
my opinion, far too wide. But there will 
be a declaration that the plaintitYs are 
■entitled to demand from the defendant 
at the monthly rates of Rs. 18, Rs. 26 and 
Rs. 30 mentioned in the plaint and to 
continue to demand such payments till 
such time as the license is legally revoked 
or surrendered, or other terms as agreed 
upon by the parties. 

The defendant must also pay the ]daint- 
iffs the sum of Rs. 137-2-0 plus the differ¬ 
ence between the rates actually paid and 
the rates I have referred to in prayer (c) 
from February 1, 1921, till March 31, 
■1922. 

Interest on judgment at six per cent, per 
annum. 

The plaintiffs do not pray for costs, so I 
pass no order as to costs. 

z. K. Sxlit decreed. 


LAHORE HIGH COURT. 

First Civil Appeal No. (583 of 1920. 

May 6, 1925. 

' Present: —Mr. Justice Broadway 

and Mr. Justice Fforde. 

Nau'ttb AHMAD YAR KHAN—Defendant 

—Appellant 

versus 

8. K. BOSE —Plaintiff and GODAR 
Ram—Defendant—Respondents. ^ 

' Civil Procedure Code {Act V of I90S), O. XXI, r. 
^^^Attackmtnt of immoveable pr^operty — 

Laud paying revenue to Govemiment^ what is —AoUce 
a^xed in office of Collector, effect of. 

When the law lays down a delinite procedure for 
the doing of an act whicli is purely Bymbolical I hat 
procedure must be strictly followed and any omission 
tbyein must be regarded as material, [p. J122, -d 
Khub Ram v. Surat^ 39 Ind. Cas. 753; 20 1. K. 
1917; 2? P. L. R. 1917,; 22 P. W. R. 1917, followed. 

Under r. 54 of 0. XXI, of the 0. P. C., it is necessary 
when immoveable property is attached that an 
order should be made prohibiting the judgment- 
clehtor from transferriug or charging the property m 
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any Wiiv jukI |ici‘.sons from taking any l>oao!it 

from such traii.sl\‘r m’clinrgo. This ojilor sliniihl In- 
in'oolaimod at .snuic |i|ac*o on or ndjaci'iit to such 
prop'.Tty by lirat of dinin <jr()thi.T riisloniary iiuul.'. 
and a copy tin* oidi-r may he allixcd {)u a coii- 
spii-n-nis part of the inoperty and then on a e(msj)ii‘n- 
ons jiart of the ('.airt-lfouse and also, where the 
property is land paying rovetiuo to the Ciovi'inmeul. 
in tlKM‘lii'‘e of tlie ('•ileetor of the Distriel in whieli 
the land is situate. l‘'ai!ure to eoinplv with anv of 
tlie provisions of the i ide would render tlie attueii- 
metU ilh'gal and of no elieel. |p. .'i22, col. l.J 

W’hejv jirojierty s mghl to he atta<‘heil in <“.\ectilion 
of a <leeiv«‘ is a Imvise standing on u site which i.s 
assessed to lanil levemie, the pi’<>perly is land priyin.g 
reveiuu' to tlie tioverninent within the nuMuing of 
r. .‘)1 of 0. XXI of tin* r. P. C., and in sneli a ease it 
is necessary to have tie* notice eanteniplateu hy the 
rule tixed in tlu* ollie * of the ('olleetor of the Distriel 
in which tin* jirojierty is .situate, jp. .■122, col. 2.] 

!Vr/'7i>n/e, •/. The meaning of tlio word “land” 
unless othcrwi.sf* controlled hy the context ini-hulcs 
cvervthing which is above nr himeuth the surface. 

Ill O. XXI. r. jl of the C. P. 0.. tlie term “land” is 
not deelaivii to he used in any special or rostrieled 
sense and accordingly it must he pi'esumed that it 
la>ars its ordinary meaning. It, tlierefor<‘, comprises 
not only the sitt' on which a house stands lint also 
the liuilding whi<-h has been erected upon that site. 

[ibid.] 

First appeal from a decree of the Senior 
Subordinate Judge, Montgomery, dated 
the 13tli January 1920. 

Mr. Abdul Rashid and jMaulvi G/itdatJi 
Mohi-U(l-d\n, for the Appellant. 

Mr. Shomair Chaud, Lala Ja<jan Nath 
Agarwal, l/Aas Ilaiyopal and Rata ('hand 
Manchanda, for the Respondents. 

JUDGMENT. 

Broadway, J.— Nawab Ahmad Tar 
Khan obtained a decree on the 22nd March 
1911 a<^ainst Godar Ram and Jagan Nath 
for a sum of Rs. 5,209-15-6. The suit had 
been instituted on the 30th January 1911 
and on that date an application had been 
filed for the attachment before judgment, 

of certain immoveable property, situated iii 

Pak Pattan. Attachment was ordered and 
was apparently carried out under the 
provisions of 0 XXXVIH, r. 5. The decree- 
holder took no steps to execute his decree 
or to bring the property attached before 
iud^^ment to sale, until 1915 when an 
effoid was made to bring tlie property to 
sale. One Mr. S. K. Bose Hied an objec¬ 
tion to the sale claiming that the house 
sought to be sold was part of certain 
property which had been mortgaged to 
him for Rs. 10,000 by Godar Ram, the 
mortgage having been effected on the 2nd 
February 1915. Mr. Boses objection 

having been overruled he instituted a suit 

asking for a declaration that the house m 
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question could only be sold subject to his 
niorgtage charge thereon. The mortgage 
was effected, so far as the properly in suit 
is concerned, both on the house and tlie 
site on which the house stood. It should 
also be mentioned that one Kai Bahadur 
Jaikishen Das had taken the same property 
on mortgage on the 4th April 1913 and 
that Mr. Bose had redeemed that mortgage. 
The plaintiff’s suit having been decreed 
Xawab Ahmad Yar Khan has come up to 
this Court in appeal. 

It is admitted that, if the attachment 
w^as a valid and subsisting one at the 
date of the mortgage in Mr. Bose’s favour, 
Mr. Bose is out of Court, having regard 
to the provisions of s. 64 of the C. P. C. 
The question, therefore, for decision is 
whether there was a valid and subsisting 
attachment on the date of the mortgage. 
Various points have been urged but it is 
not necessary to discuss all of them inas¬ 
much as the first question, namely, whether 
this property, which was attached, had 
been legally attached in accordance Avith 
the provisions of 0. XXI, r. 54, practically 
concludes the matter. Under r. 54 it is 
necessary Avhen immoveable property is 
attached that an order should be^ made 
prohibiting the judgment-debtor' from 
transferring or charging the property in 
anj’ Avay, and all persons from taking any 
benefit from such transfer or charge. This 
order should be proclaimed at some place 
on or adjacent to such property by beat 
of drum or other customary mode, and 
a copy of the order should be affixed on 
a conspicuous part of the property and 
then on a conspicuous part of the Court¬ 
house, and also, where the property is 
land paying revenue to the Government 
in the office of the Collector of the 
District in which the land is situate. It 
is in evidence that the order required by 
this rule was passed, that it was promul¬ 
gated, that a proclamation was made by 
beat of dimm, and that a copy of the 
order was affixed on a conspicuous part 
of the Court-house at Multan. A copy of 
this order was not affixed in the office of 
the Collector of the District, i. e., Mont¬ 
gomery. 

It has been urged that, having regard 
to the provisions of ss. 4 and 141 of {he 
Land Revenue Act it was necessary for 
the notice to be affixed in the Collector’s 
office. On the other hand, for the appel¬ 
lant it has been urged that the propwt.y 


is not "land" Avithin the meaning of the 
Land Revenue Act and, therefore, it was 
not necessary to have the notice put up 
in the Collector’s office. Rule 54 is of 
general application and specifically states 
that Avhere property is land paying revenue 
to the Government notice should be affixed 
in the Collector’s office. It is also in 
evidence that in the presemt case the site 
on which the house stands is assessed to 
land revenue. Therefore, the property sought 
to be sold is clearly land paying revenue 
to the Government and, therefore, in my 
judgment, it Avas essential to have this 
notice affixed in the office of the Collector 
of Montgomery. The attachment, therefore, 
must be regarded as illegal and s. 64 of 
the C. P. C., does not affect the mortgage 
in Mr. Bose’s favour. 

As pointed out in Khub Ram v. Surat (1), 
Avhen the laAv lays down a definite procedure 
for the doing of an act Avhicli is purely 
symbolical that procedure must be strictly 
folloAA'ed and any omission therein must, 
therefore, be regarded as material. The 
omission to affix the notice in the Col¬ 
lector’s office Avas, therefore, material, 
and I AA'ould dismiss this appeal with 
costs. 

Fforde, J,—I agree. The short point for 
determination in this case is A\ffiether the 
immoveable property which has been alleged 
to have been attached comes within the ex¬ 
pression “land paying revenue to Govern¬ 
ment." The meaning of the word “land" 
unless otherAA'ise controlled by the context in¬ 
cludes everything Avhich is above or beneath 
the surface. Under O. XXI, r. 54 the 
term “ laud ’’ is not declared to be used 
in any special or restricted sense and 
accordingly we must presume that it beam 
its ordinary meaning. Accordingly 
comprises not only the site which has been 
mortgaged but the building which has 
been erected upon that site. It admittedly 
pays revenue to Government. Therefore, 
as the order of attachment has not been 
affixed in the office of the Collector of the 
District in which the land is situate, namelyi 
in the office of the Collector at Montgoniery» 
the provisions of 0. XXI, r. 54, have 
not been strictly complied with and the 
attachment is accordingly invalid. 

I agree that this appeal should be dismiss¬ 
ed Avith costs. 

Appeal dismissed. 

753; 20 P. R 1917; 26 P. L. 

1917; 22 P, W. R. 1917, 
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PATNA HIGH COURT. 

Civil Revision No. 264 of 1‘J24. 
November 14, 1924. 

Prese7i(;—Sir Dawson Miller, Kt., Chief 
Justice, andJustice Sir B. K. Mullick, Kt. 
RA.DHAKISHUN CHAMARIA— 

Petitioner 

versus 

ZALIM SINGH— Opposite Party. 

Civil Procedure Code {Act \ of PJ(fS), O. XXXl \ , 
rr. i, 4 — Mortgage suit -Decree, f>>rm of -Interest 
pendente Ute and future interest, directi>ni to pay 
Construction of judgment—Future interest, meuninj 

Under rr. 2 and-I of O. XXXI\ of the C. P. C,, 
where in a suit for sale the plaiutiiY sucoeeUs the 
Court must pass a decree either ordering an account 
to be taken of what will be due to the plaiutift for 
principal and interest on the mortgage and for his 
costs, if any, awarded to him upto the expiry of the 
days of grace, or must pass a decree decUinng the 
amount so due and the decree must furtlier direct that 
in default of payment within the period of grace the 
mortgaged property be sold and the proceeds, Aftei 
defraying expenses of the sale, applied in payment of 
what is declared due to the plaintiff togethci ui ‘ 
subsequent costs. Under these mles the Court has 
power to direct not only payment of iheprincipa 
and interest on the mortgage upto the expiry of the 
days of grace but also payment of sul>seqiu*nl 
interest, that is to say, interest up to the date when 
the property is sold and the claim realized. l_p. - , 

cols.i&2.i . 

In a mortgage suit the plaintiff is eatitlei 

interest at the bond rate from the date of the suit 

tUl the date fixed for payment unless 9io Court to 

any special reason thinks fit to reduce the in e c 

during this period. On default the dccree-lioldei 

is entitled to the Court rate of interest ^ 

date fixed for payment till the dale of a 

realization, [p. 326, col. 1.] , ,i. .* „„ 

In a mortgage suit the plaintift claimed « 

account bo prepared of the principal 2 \ 

interest due under the mortgage-bond and « « 

mortgage decree be passed for a certain sum . 

costs and fnture interest till tire day of re“ .rat mi 
at the rate of interest entered in the bond. 1 he su^ 
was decreed and the judgment concluded as foil • 

“Hence it is ordered that the suit be . 

costs. Defendants to pay up the decretal amount 

within six months. In default the mortgaged p 
will be sold subject to the encumbrance m^J^tionec 
above. As the interest has swelled to an ^b^o* "laj 
amount I do not allow future interest on the hoiia 
rate. Interest at 6 per cent, per auiuiin from this 
date till the date of payment: . . 

ifcM, ( 1 ) that the expression “future interest n 

the judgment meant interest from the date 
deoros tnd that the trords “date of , 

the date of actual realization so that the 
judgment was that interest at the rate ’ 

per annum liad been awarded from the da e ^ 
decree till the date of actual realization; cots. 

& 21 

(2) that an order for the payment of 
between the date of the suit and 
was implied in the opening words 
portion of the judgment which meant lha . . . 
as laid in the plaint w'as decreed with 
to the reduction of the rate of interest as specineu 

lathe judgmeut, [p. 326, col. 2.] 


Apjje:il against ail order of the Subordi¬ 
nate Judge, Patna, dated tlie 2nd iMay 
1924. 

Messrs. II. hn^im, M. Prasad and D. C. 
for the Petitioner. 

Mr. .V. C. Siiihi, for the Oi'posite Party. 

JUDGMENT. 

Miller, C. J. Tins is an application in 
revision asking to set aside an order of the 
Subordinate Jud.u'c of i^atna, dated tlie 2nd 
May 1921. The iietitioner is the decree- 
liolder in a mortgage suit. The opposite 
parlv, Zalim Singh, isoneof live defend¬ 
ants in tlie suit who repre.sent the original 
mortgagor. They did not defend the suit 
and judgment was pronounced against 
them ex^parte. Tliere were two other_ de¬ 
fendants who were interested in part of the 
mortgaged property and who appeared and 
claimed certain priorities with respect to 
that propertv. Having failed in their de¬ 
fence as to one of the properties they 
appealed to the High Court wliere they 
were successful. The decree with regard 
to that portion of the property was ac¬ 
cordingly moJilied but in other respects it 
was aTlirmed. The amount found cine 
under the preliminary decree not liaving 
been paid within the period of grace 
allowed, the final decree was passed on 
14th September 1921 and the mortgapd 
property was ordered to be sold. When 
the petitioner proceeded to obtain executioii 
of his decree the opposite party applied 
to the Subordinate Judge for amendment 
of both the preliminary and final decrees 
partly on the ground of clerical or arith¬ 
metical mistakes in the decrees and par ly 
on the ground that the deciees did 
not carry out the directions in the judg¬ 
ment Three points were taken before 

fbe Subordinate Judge, (1) that owing 
a miscalculation in the schedule 
to the plaint an excessive amount of in¬ 
terest had been claimed and that this 
mistake had been reproduced in the decree 
wUh the result that the total balance claim¬ 
ed as due for principal and interest 
.b the date of tlie suit was more than 
Uie jaintiff was entitled to, ( 2 ) that interest 
mndentc Lite had been awarded by he 
K ae, whereas there was no ordei to that 
effect in the judgment, and (3) that interest 
fi nei cent, upon the amount found due 
had been awarded by the decree from the 

expiry o£ the <lays of grace until i-eahza- 
tfon whereas on the true construction of 
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the judgment no such interest had been 
allowed. 

ith regard to the first point it is 
admitted hy Mr. Hasan Imam on behalf of 
the petitioner tliat an arithmetical mistake 
has crept into the preliminary decree but 
has pointed out that although in the item 
in cpiestion one year's interest has been 
calculated in excess of that due, in the next 
item one year's interest too little has been 
calculated and that there are other slight 
mistakes elsewhere. In these circumstances 
the parties have agreed that the decree 
shall be amended by making a proper 
calculation which has been done. In the 
result it is agreed that the balance due 
to the ])laintiff for principal and interest 
at the date of the institution of the suit 
is Rs. 12,603-8-5 instead of Rs. 14,451 as 
stated in the plaint and in the decree. 
The costs will also be reduced proportion¬ 
ately. 

With regard to the second and third 
points it becomes necessary to consider what 
directions w’ere given in the judgment and 
whether the decrees as drawn up properly 
represent the effect of the judgment pro¬ 
nounced. First it is necessary to bear in 
mind that the plaintiff in his plaint claimed 
that an account be prepared of the princi¬ 
pal amount and interest due under the 
mortgage bond and that a mortgage-decree 
be passed for Rs. 14,451. besides costs and 
future interest till the day of realization 
at the rate of interest entered in the l)ond. 
The material part of the judgment in which 
the plaintiff's suit -was decreed is as fol¬ 
lows;— 

“Hence it is ordered that the suit he 
decreed with costs. There will be an ex 
parte decree against the absent defendants. 
Defendants to pay up the decretal amount 
within six months. In default the mort¬ 
gaged property will be sold subject to the 
incumbrance mentioned above. As the 
interest has swelled to an abnormal amount 
I do not allow future interest at the 
bond rate. Interest at 6 per cent, per annum 
from this date till the date of payment." 
The preliminary decree as drawn * up in 
pursuance of that judgment was, in so 
far as it is material, as follow’s:— 

“It is ordered and decreed that the suit 
be decreed ■with costs and that e.r parte 
decree be passed as against the absent 
defendants, that the absent defendants 
should pay the decretal amount within six 
months and that in case of non-payment 


the mortgaged properties entered in 8ch. 2 
be sold at auction and as the interest has 
accumulated to a very great amount so 
future interest has not been awarded at 
the rate entered in the bond. Future in¬ 
terest may be calculated from this day 
to the date of realization at the rate of 6 
per cent, per annum, and as per bond 
Rs. 3,467 may he a^varded to the plaintiff as 
pendente lite interest and that the sum of 
Rs. 1,247-2-6 be paid by the defendants 
to the plaintiff on account of the costs of 
this suit with interest thereon at the rate 
of 6 per cent, per annum from the date 
to the date of realization," The pendente 
lite interest mentioned in the decree is in¬ 
terest at the bond rate from the institu¬ 
tion of the suit to the date of the decree. 
The final decree passed in September 
1921, after reciting that the decretal amount 
has not been paid within the period 
of grace and ordering the mortgaged pro¬ 
perties to be sold and the money brought 
into Court, further orders “that the plaint¬ 
iff do get Rs. 19,165-2-6 payable under 
the said preliminary decree with Rs. 25-7-3 
as costs in this case as detailed below 
and also interest upto the date of re¬ 
alization at the rate of 6 per cent, men¬ 
tioned in the aforesaid decree and the costs 
including costs of this application be 
given to the plaintiff." It was contended 
that interest at the bond rate between the 
date of the institution of the suit and 
the date of the decree ought not tohave 
been allowed in the decree as there was 

no specific direction in the judgment that 
any interest for that period should he 
awarded. It was further contended that 
although the judgment allowed interest at 
6 per cent, per annum from the date thereof 
until the date of payment this must he 
taken to mean interest only upto the 
date ordered for payment, that is np ^ 
the expiry of days of grace, and that the 
preliminary decree and the final decree 
were both inaccurate in allowing interest 
at 6 per cent, from the date ordered 
payment upto the date of actual reali¬ 
zation. The learned Subordinate Jndg© 
considered that his predecessor by whoin 

the judgment had been delivered had not 
allowed any interest pendente lite &nd 
this ought not to have been awarded ^ 
the decree. He also considered 
learned Judge in using the words “dat 
of payment" meant not date of realiza^i^ 
but the date fixed for payment that J® 
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when the days of grace expired, and order¬ 
ed the decrees to be amended according¬ 
ly. He relied upon the case of Tikait Krish- 
naPrasad V. Surendra Mohan Kundii {D, 
for the proposition “that such words as 
“date of payment" or “date of realization" 
used in a preliminary decree in a mort¬ 
gage suit as the termination of the period 
for which interest is awarded must mean 
the date ordered for payment. The learned 
Judge does not appear, however, to have 
considered how this restricted meaning 
came to be applietl to such expressions in 
a preliminai’y decree in a mortgage suit 
nor does he appear to have considere<l 
the effect of the provisions of O- XXXIV of 
the 0. P. C., which superseded the pro¬ 
visions of ss. 86 to 90 of the Transfer of Pro¬ 
perty Act and which laid down rules to 
be followed by the Court in drawing up 
mortgage decrees. According to the law 
in force when these sections of the 
Transfer of Property Act were applicable it 
was provided with regard to mortgage 
suits that in a suit for sale if the plaint¬ 
iff succeeds the Court shall pass a decree 
to the effect mentioned in the first and 
second paragraphs of s. 86 and also order¬ 
ing that in default of the defendantpaying 
as therein mentioned the mortgaged pro¬ 
perty or a sufficient part thereof should 
he sold and applied in payment of the 
amount found due. Now s. 86 shows the, 
nature of the decree which the Court shall 
pass if the plaintiff succeeds and provides 
that such decree shall order that an 
account be taken of what will be due to 
the plaintiff for principal and interest on 
the mortgage and for his costs of the suit, 
if any, awarded to him on the day fixed 
for payment or declaring the amount so 
due at the dale of such decree and nothing 
is said about any future interest after 
the period of grace has expired. The 
Court may have had discretion in award¬ 
ing interest after the expiry of the days 
of grace hut it is clear from the section 
that unless a special order was made to 
that effect in the judgment such interest 
^uld not he awarded by the decree. Order 
XXXIV of the C. P. C., rr. 2 and 4 show 
nature of the preliminary decree which 
must now be passed. Under those rules 
where in a suit for sale the plaintiff suc¬ 
ceeds the Court shall pass a decree either 
ordering an account to be taken of what 

(1) 58 lad. Cas, 323; 5 P. L. J. 598; 2 P, h. T. 78, 


will be due to the plaintiff for principal 
and interest on the mortgage and for 
his costs, if any, awarded to him upto 
the expiry of the days of grace or must 
pass a decree declaring the amount so 
due and further the decree must direct 
that in default of payment within the 
period of grace the mortgaged property 
be sold and the proceeds after defraying 
expenses of the sale applied in payment 
of what is declared due to the plaintiff 
as aforesaid together with subsequent 
costs. Tile reason why the Courts held 
under the old law tliat directions in the 
preliminary decree awarding interest up¬ 
to the date of realization or the date of 
payment must be taken to mean upto the 
(lay fixed for payment was because the 
sections of the Transfer of Property Act 
directed that the decree should award 
interest only upto that date.^ Under the 
present law, however, O. XXXIV, rr. 2 and 
4 provide that the decree shall direct not 
only payment of the principal and interest 
on‘the'mortgage upto the expiry of the 
days of grace hut also payment of sub¬ 
sequent interest, that is to say interest up¬ 
to the date when the property is sold and 
the claim realized. In the present case 
the judgment ordered that the suit be 
decreed with costs and had it ended there 
that would, in my opinion, have been 
sufficient to enable a decree to be drawn 
up awarding the plaintiff’ the amount 
found due for principal and interest at 
the bond rate upto the expiry of the days 
of «-race. AVith regard to future interest 
after that date the matter lies m the 
discretion of the Court although it is usual 
to allow interest until actual realization 
at 6 per cent, but in the absence of 
anv express direction such interest would 
not be entered in the decree. In the 
present instance the learned Judge, exercis¬ 
ing his discretion refused by his judgment 
to allow interest at the bond rate between 
the date of his decree and the expiry of the. 
days of grace and ordered m erest only at 6 
percent per annum from the date of his 
decree till the date of payment. He was 
clearly entitled under the rules to order 
iuterli at 6 per cent, from the expiry of the 
daW "race until actual payment and m 
S" the expression ‘^day of payment" I 
have'no doubt that he meant what he said 
intended that interest should run at 6 
per cLt. until the date of actual payment 

■ a^d not merely, as would be presumed 
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iinrler tlic oM law. upto the day fixed for 
payment. Willi regard to the interest 
whirh has been refened to as interest 
pcnd'jifi: life that is between the date of 
institution of the suit and the date of the 
decree, the plaintiff having- succeeded in the 
the suit wa.s entitled to interest at the bond 
rate ami. in my opinion, the decree in such 
circumstances was properly diawn up allow- 
inir such interest even without any special 
order to that cdTeot in the judirment. It 
mav even be (huibted whether under the 
rules as they now stand the learned Judge 
was entitled to reduce the rate of interest 
Ijetweeii the date of the decree and the expiry 
of the days of irrace from the rate stipulated 
in the bond to six per cent, as he did. but as 
no ([lU'Stion was raised about this on behalf 
of the plaintiff either by a))peal or otherwise 
the matter is not one with which we are 
concerned. In my opinion except as to the 
lirst ])oint which has now been agreed 
Ix-tweeii the pai tii ‘3 the learneil Judge was 
wrong in amonding tluMp'orec. 

The question was raised whether we were 
entitled under our powers of rivision or 
otherwise to interfere with the order of the 
learned Subordinate Judge. The learned 
Jmlge in acting as he did purported to act 
under ss. lal to 153 of the C. P. C. If he was 
entitlefi uuderthose sectionstosetthe matter 
wrong it seems tome that we are ecpially 
under the same sections to set it 
right7T*Ww order of the learned Ju<lge will be 
set aside the decrees as originally drawn 
will be re.store^i subject to the correction of 
the mistakes in i^<ilculation of the amount 
due at the date of j^ptitution of the suit. 
The petitioner is ^-.ntitlcxl to his eosts 
here and before the 

Mullick, J. I agiee.^' jj. jg ggttled 
that in a mortgage suit\^ plaintiff is 
entitled to interest at the “ 
the date of the suit UU the fixed for 

payment unless the (..ourt foT j. special 
reason thinks fit to ieduce interest 

during this period. It is also, tjjat 

on defualt the decree-holdei is* entitled to 
the Court rate of interest frojjn date 
fixed for payment till the date oi? actual reali¬ 
zation. In the present case we Uq hound, if 
possible, to construe the J^i^^lgiUient of the 
20th April 1916 on the assumption that the 
Court intended to compl>’^itn tHjg 2 ^nd 
therefore, I think it would be j 

that the expression ‘ future mteiJ^gj.- the 

udgment mean interest from t(jg 


the decree and that the words “date of pay¬ 
ment" mean the date of actual realization. 

With regard to interest between the date 
of the suit and the date of the judgment, 
it is true that there is no express order; but 
I think the order is implied in the opening 
words of the judgment which are “hence it 
is ordered that the suit be decreed with 
costs.” This means that the suit as laid in 
the plaint is decreed with costs. If the 
judgment had ended there, the plaintiff 
would have been entitled to charge interest 
and comi)Ound interest till the date of 
actual realization; })at the judgment pro¬ 
ceeds to restrict the claim in regard to 
interest by the subsequent directions which 
liave been noticed above. Whether the 
Court was right in reducing the interest 
from the date of the judgment till the date 
fixed for payment is a point which has not 
been argued before us. All that we are 
called upon to decide i.s whether the Court 
intended to give interest pendcr,ie Jite at the 
bond rate, and I think tlie answer is in the 
affirmative. The final decree, therefore, 
allowing interest at the bond rate up to the 
date of the judgment and at 6 per cent, from 
the date of the judgment till the date fixed 
for payment is in full conformity with the 
judgment. Similarly with regard to in¬ 
terest at 6 per cent, from the date fixed for 
payment till the date of actual realization 
there is no variance betw'een the judgment 
and the decree. 

z. K. Petition aUowed. 


LAHORE HIGH COURT. 

Miscellaneous Second CivilAppealNo.4/^ 

OF 1925. 

June 11,1925. 

Present: —Mr. Justice Zafar Ali. 

SHAH MUHAMMAD— Decree-Holdbb 

— Appellant 
versus 

MUHAMMAD ROSHAN KHAN- 
Judgment-Debtor—Respondent. 

Appeal—Execution of decree —Forum 
determination of—Limitation Act (IX of 1908), *• 
Appeal, delay in filing—Review, period f 

applying for, whether can be excluded— Extension j 

time. A‘ aa 13 

The course of appeal in execution 
determined by the value of the suit and not ny 
value of the subject-matter of any dispute that 
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arise for settlement in the course of execvition pro- 

^^S^tchander Bose \\ Saraswati Ikhi, U C. 210. 
SOL J 3S0, Umrao Bakhsh v. \ur Muhammad 
KAin.‘72Ind. Cas. 732; (1023) A. I. U. (L-l 01*.; Kl 1 

W. R. 1923, relied on. ^ 

The time spent in prosecuting a well-founded appli¬ 
cation for review slunild be excluded in couipuling 
the period of limitation provided for an aj.peal 
oKainst the order of which review was sought. 

%rij Indar Singh v. A.'u «s/ii Knai 

45 0.^33 M. U -J R 

592; 126 P. W. R. lilH: lo L. J, m •: 9 ■ 

866; 3 P. L. W. 313; 26 C\ V v''’'"co ^ i- p r 
( 1917) M.W. N- 811; 22 C. W. N. 169; 1-. I . L. b 

1917; 44 I. A. 218 (P. 0.). followed. 


Second appeal from an order of the 
Senior Subordinate Judge, 1* ust Clas?>, 

. Amhala, dated the 2nd October 1921, reveis- 
ing that of the Suhordmate .Imlge Tluicl 
Class, Ambala, ilated the oth May 19.4 
Mr. Shaviair ChantI, for the APPellant 
Chaudhri Ghulam Uuhammad, foi the 
Respondent. 

JUDGMENT.—The two questions in¬ 
volved in this second appeal aie . ( j 
whether the lower Appellate Court had 

jurisdiction to hear the appeal, and it not 

(2) whether the time spent in the prosecu¬ 
tion of the application for review of judg¬ 
ment of that Court should be excluded m 
computing the period of limitation foi pr - 
ferring this second appeal to this Ooxirt 
The appeal to the lower Appellate Court 
was against an order made in the execution 
proceedings of a decree that had een 
passed in a Small Cause suit exceeding 
Rs. 500 in value, hut the order related to 
a dispute with regard to a sum of Ks. lyu 

only. The person aggrieved by that order 

was one of the two judgment-debtors and he 
lodged the appeal in the Court of the Sen or 
Su^rdinate Judge. The d^cree-holdei^ 
objected as stated in the appbcation s 
sequently filed for review of judgment that 
the appeal lay to the District 
value of the suit exceeded Rs. 500. Ihe 

Senior Subordinate Judge, however, heaid 
and accepted the appeal and reverse 
order of the Executing Court. ' 

holder then applied for review of 
on the ground that the Senior 
Judge hadno jurisdiction. , That officei 
dismissed this application holding 
appeal lay to him as the amount in disp 
was Rs. 190 only though ihe value of the 
suit exceeded Rs. 500. This view of the 

Senior Subordinate Jndge was erroneou 

because the course of appeal is ^ 

by the value of the suit and not by tn 


value of the subject-matter of a dispute 
that may ari.se for settlement in the course 
of the execution of the decree. One of the 
rulings that may be cited on this point is 
Sarat Chunder Ros*?. v. Sarasu'nti Debi (1) 
which was followed in ( nivao Bakhsh v. 
Nur Muhammad Khaii i2,i. Tlie application 
for review was, therefore, well-founded and 
the time spent in luosecuting the same 
should be excluded in computing the period 
of limitation as held by their Lordships of 
the Privy Council in Brij Jndar Singh v. 
Kanshi liam (3i. 1, therefore, find on both 

the questions in favour of the decree-holder- 
appellant and accepting his appeal set aside 
the or<ler of the Senior Subordinate Judge 
and direct him to return the memorandum 
of appeal for jiresentation to the proper 
Court. The respondent will pay the decree- 
holder s costs in this Court as well as in 
the Court of the Senior Subordinate Judge. 

2 K Appeal accepted. 


w ^ r’- mLf A. 

169;127P L.R. 1917; H I. A. 218 (P. C.). 


PRIVY COUNCIL. 

Appeal from the M.\dras High Court. 

May 22. 1925. 

Presenf.—Lord Sumner, Lord Blanesburgh 

Sir John Edge, Mr. Ameer Ah and Lord 

Salvesen. 

SURA LAKSHMIAH CHETTY and 

OTHERS—Appellants 
versus 

KOTHANDARAMA PILLAI— 

Respondent. . 

Upnami tran$aciion-Purchase by husband m name 

J“rrL..p,ior, -UaMam oral. 

wAelAermnte 

nertvui in name of his wife unexplained by 

Se^ "roof or adn.ij^^ed fact. ™-',^=S‘''inter:s'‘t 

pro^rtr’"* ^ It h>^I^:and, , although the 
mthe prop.rt) The rule of the law 

ostensible tid^ J' purchase by a husband m 

l^lfnris to bo « n pnrohase for the 

SSement of the wife does not apply tn India. 

'■’’it'Mntt belaid down as a proposition of law that an 
It cannoi ut. ^ may not be proved in 

'’‘’‘‘indfarcMe hut ft would he unwise of a Judge to 
“ot^Tn a dTsputed Indian case upon oral endenoe 
tf^there had^een an ante-nuptial agreemant which 
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’.voul'l ill fn'-l lie n iviArrli.^i' if-ttlement unless Ihero 
WAS r‘nntem('"irini''''ns wriit'Mi <'vifl«'iiee to cnrrobornte 
tli’-iir.il ovi'i'-'in-'-, p. .“.‘Ki, .mI. ' 2 .' 

Al'i'Ool ficrn :i jud^zment and decree of the 
M;idras lligli Court, dated the loth August 

\'y2’2. 

Messrs. L. f)c Gnnjthcr, K. C., and E. 
}i<ukc>:, for the Api ellants. 

Mr. K. r. L. Namsimham, for the Re¬ 
spondent. 

JUDGMENT. 

Sir John Edge.—This is an ap]>eal 
from a decree, dated the loth August, U)22, 

of the High Court of .Madras, whicdi revers¬ 
ed a decree, dated the 31st August, 1921, 
of the same C’ourt made in its Ordinary 
Original (.’ivil Jurisdiction, Avhich had dis¬ 
missed the suit. 

The suit in which this a])peal has arisen 
was brought in the High Court of Madras 
on the 19th November, 1918, by the plaint¬ 
iff, a minor, liy liis next friend, against 
the Olfieial Assignee of ^ladras and three 
monev-lenders. One of the monev-lenders 
died, and Ids legal representative was 
brought on the record as a defendant. The 
plaintilf is the respondent in this appeal. 

Tiie plaintitf is the son of V. S. Chooka- 
lingam Pillai, a Hindu of the Villala caste, 
by his wife, Lakshmi Ammal, who died 
before the suit was brought. The plaintiff 
is the. sole heir of his late mother, and he 
claims the proiierty to which the suit re¬ 
lates as her heir. On the 30th Septembor 
1918, the plaintiff’s father, Chockalingam, 
was adjudged insolvent by the High Court 
of Madras under the Presidency Towns 
Insolvency Act III of 1909. 'J’he |)laint- 
iff claims in his suit, with other reliefs, 
a declaration that a piece of land with 
a dwelling-house and buildings there¬ 
on, being Nos. 4 and 5, Nainiappa Naick 
Street, are his exclusive property as the 
heir of his mother, and that his father, 
Chockalingam, had no beneficial or other 
interest in those properties, which could 
liave vested in the Official Assignee or have 
been asigned by him in mortgage. Nos. 4 
and 5, Nainiappa Naick Street will, in this 
judgment, be referred to as the property in 
question. 

The land and buildings then thereon were 
purchased by Chockalingam on the 12th 
Alay, 1909, and by the sale-deed were con¬ 
veyed by the vendors to Lakshmi, who had 
been married to Chockalingam some years 
previously. The question upon the answer 
to ■which this suit depends is whether 
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Chockalingam had purchased that property 
in 1909 for his wife Lakshmi in perform¬ 
ance of an antenuptial agreement alleged 
to have been made by him to settle a house 
upon her, or whether the purchase was 
made in her name as benamidar ior Chocka¬ 
lingam. There can be no doubt now that 
a purchase in India by a native of India 
of property in India in the name of his 
wife unexplained by other proved or ad- 
mitte<l facts is to be regarded as a henami 
transaction by which the beneficial interest 
in the property is in the husband, although 
the ostensible title is in the wife. The 
rule of the Law of England that such a 
purchase by a husband in England is to be 
assumed to be a purchase for the advance¬ 
ment of the wife does not apply in India. 
See Gopeekrist Gosain v. Gungapersaud 
Gosain (1), Moulvie Sayyiid Uzhur Ali v. 
Bebee Ultaf Fatima (2) diTid Bilas Kunwar 
V. Desraj Ranjit Singh (3). If the plaintiff 
failed to prove that antenuptial agreement 
and that it was in performance of it that 
the property in question was purchased 
by Chockalingam in Lakshmi’s name, his 
suit fails. 

Chockalingam has not^been called by 
either side to give evidence in the suU, 
and his absence from the witness-box has 
not been satisfactorily explained. 

The facts, so far as they can be ascer¬ 
tained by their Lordships from the record, 
are as followsChockalingam and Vinaya- 
theertha Pillai, who died in 1898 or in 
1899, were trading as pea merchants in 
])artnersliip at G, Mint Street, in Madras. 
When that partnership commenced their 
Lordships do not know. It does not appear 
what the interest of the partners respec^ 
lively was in the house, 6, Mint Street, or 
in the partnership. But 6, Mint Street was 
the property of the partnership. Vinaya-r 
theertha left surviving him two young 
children, a son Vadivelu, who w’as living 
when the w'itnesses were giving their evi: 
dence in the suit, and a daughter Lakshnu 
and his mother Kathayee, who gave evL 
dence in this suit. After Vinayatheertha 
died his mother Kathayee carried on the 
family business in partnership with Chocka- 

(1) 6 M. I. A. 53; 4 W. K. P. C. 46; 1 Sar. P.O. 

493; 19 t). K. 20. 

(2) 13 M. I. A. 232: 13 W. R. P. 0. 1; 4 B. L. R. P- 
C. 1; 2 Sar. P. C. J. 522- 20 E. R. 538. 

(.3) 30 Ind. Cas 299; 42 I. A. 202; 19 C. N. I20<; 

29 M. L. J 335; 2 L. W. 830; 18 M. L. T. 248; 13 A. J. 

J. 991: 17 Bom. L R. 1006; 37 A. 557; 22 C. U 
(1915J M. AV. N. 757 (P. 0.). 
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lingam at 6, Mint Street, and Kathayoe 
and the two young children of Vinaya- 
theertha continued to live in that house to¬ 
gether with Cliockalingain. Chockalingani 
married Lakshmi, according to the plaint 
in or about 1907, or, according to the 
evidence of witnesses who were relations 
of Lakhshmi, in 1909. At the time of tlte 
marriage Chockalingani had two wives liv¬ 
ing, one of wliom was living with him, 
and he also had a son living. According 
to the evidence of Kathayee and two rela¬ 
tions of Lakshmi, if it may he credited, 
when Chockalingani asked for Lakshmi in 
marriage, Kathayee, acting on the advice 
of relations, said to him that slie would 
give him Lakshmi in marriage if he would 
make a provision for her, hut not otlierwise, 
and asked him what provision he lyould 
make for Lakshmi, and he said that, it the 
Mint Street house were sold, another house 
might be purcliased and be given to Lak- 
shmi. Thereupon she, Kathnyce, gave 
Lakshmi to Chockalingam in marriage. 
That was the antenuptial agreement which 
is alleged by the plaintiff to have been 
made. A Raihvay Company was negotiat¬ 
ing for the purchase of the Mint Street 
house, and purchased it for the price of 
Rs.‘10,315-8-0 from Chockalingam and Ka¬ 
thayee and paid the price to them. It is to 
be presumed that the money then paid by 
the Railway Company to Kathayee was, or 
part of it was, received by her for and on 
behalf of her grandson Vadivelu, who does 
not appear to have had any other person to 
look after his interests. 

In 1904 Chockalingam had purchased, 
apparently with his own money, houses 
Nos. 12 and 13, Memorial Hall Street, in 
Madras, and he, in 1909, mortgaged those 
houses for Rs. 9,000, and their Lordships 
consider it probable that Chocklingam, on 
the 12th May, 1909, had other property 
apart from his interest in the pea dealing 
partnership and in the Mint Street house, 
and there is no reason shown why all the 
purchase-money of the property in question 
was not Chockalingam’s own money. Cer¬ 
tainly none of it is shown to have been 

Lakshmi’s. 

Mr. Justice Phillips, who tried the suit, 
did not believe the evidence that there had 
been an antenuptial agreement, and he 
found that the purchase of the property in 
question on the 12th May, 1909, in the name 
cf Lakshmi was a benami transaction and 
that she was merely benaviidar for her 


husband Chockalingam. Mr. Justice 
Pliillips in his judgment made a statement 
with which their Lnrdships agree. He 
said : — 

“ We do not know what really happen¬ 
ed to Vinayatlieertha’s property when he 
died or what share he had in the business 
or whether really he did leave any property 
which was undisposed of at the date of 
Lakshmi’s marriage. There is no evidence 

about these facts on either side though the 

plaintiff’s family ought to know all that can 
be known about this.” 

It will de remembered that Vinayatheertlia 
had died in 1898 or in 1899, and the 
lu'operty in question was purchased in May, 
1909. Mr. Justice Phillips rightly found 
as to the money which was invested in the 
imrchase of the ]u-operty in question that 
if the purchase-money did not belong to 
Chockalingam it did not belong to Lakshmi 
but belonged to her brother Vadivelu. 
Mr. Justice Phillips l)y his decree dismissed 
the suit From that decree the plaintiff 
appealed under the Letters Patent. 

The appeal under the Letters Patent was 
lieard by Sir W. S. Scliwabe, C. J., and 
Mr. Justice Wallace. The Chief Justice 
stated in his judgment .-—that “the ques¬ 
tion to be decided is whether a pur¬ 
chase of property by one Chockalinga, 
an insolvent, in tlie name of hi s wife, 
Lakshmi, was a settlement on her 
marriage or was a benami transaction, she 
being henamidar for him. The evidence 
called was all one way, namely, that the 
property was purchased out of funds belong¬ 
ing 6/11 (six-elevenths) to Chockalinga and 
5/11 (five-elevenths) to Lakshmi’s infant 
brother Vadivelu, as the heir to his father, 
formerly a partner of Chockalinga.” 

If there was such evidence as to the res¬ 
pective shares of Chockalingam and Vadi¬ 
velu, the attention of their Lordships has 
not been drawn to it, and if there had been 
such evidence it would not show that 
Lakshmi had acquired a beneficial title to 
the property. Vadivelu was a minor on 
the 12th May. 1909, and could not make 
a present of' his property to his sLster, 
Lakshmi. Mr. Justice \yanace agreed with 
the judgment of the Chief Justice. 

Thev accepted the evidence that the 
alle'^ed antenuptial agreement had been 
and gave the plaintiff the decree 
which he claimed. From their decree this 
appeal has been brought. 
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It would, no doubt, have been prudent 
on the part of Kathayee and Lakshmis 
relations to have insisted before Lakhmi 
was driven in marriage to Chockalingam, 
who was an old man with two wives and 
a son living, that he should agree to settle 
some property on her. It is obvious to 
their Lordships that Lakshmi had no 
property of her own. IShe was not the heir 
to any property and could have had no 
expectations of succeeding to any property. 
Possibly, ('hockalingam may have been 
asked to promise to make a .settlement on 
Lakshmi, but the question is : Did he 
agree U) do so? It appears to their Lord- 
ships that most probably the stor> of this 
alleged agreement to make a settlement 
was first thought of after Chockalingam's 
insolvency in order to save for the plaintiff 
some part of the property of the insolvent. 
The property in tpiestion was purchased 
in May 1909, and Lakshmi lived until 
1912 and if Chockalingam had agreed to 
settle the property in question there was 
plenty of time in which he could liave 
executed a proper deed of settlement upon 
her. 

In their Lordships’ opinion it would be 
unwise to accept as proved such an oral 
agreement as is alleged on the part of the 
plaintiff except on the clearest and most 
satisfactory evidence of credible witnesses, 
and after giving the most careful considera¬ 
tion to the evidence in this suit their 
Lordships agree with Mr. Justice Phillips 
and find that Chockalingam did not agree 
to make any settlement upon Lakshmi and 
that she had no beneficial interest in llie 
property in (luestion and was a mere bena- 
midar for Chockalingam. 

If it were necessary in this case to ascer¬ 
tain bv evidence whether her position was 
that of a beneficial owner of the pro])erty 
in (luestion and not that of a mere hena- 
midar for Chockalingam, the transaction 
which will now be referred to would be 
material evidence. See Ram Naraiti v. 
Muhammad Hadi (4) and the cases already 
cited. The property in question was pur¬ 
chased on the I2ih May 19U9. On the 25th 
July, 1909, Chockalingam and Lakshmi 
jointly gave what was apparently treated 
as an equitable mortgage to S. Krishna- 
Bwam Ayyangar of the property Avhich had 
been purchased on the 12th May 1909, in 
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her name, which they stated was “in our 
possession and enjoyment." On the 30th 
March, 1910, Chockalingam and Lakshmi 
jointly granted a lease of the property in 
question to Sirakalai Pillai. On the 4th 
December, 1912, Lakshmi died. On the 
18th March, 1914, Chockalingam on his 
representation that he “is in possession _ of 
and is entitled to" the property in question 
obtained in the Registration Department 
the Collector’s certificate. On the 2l8t 
Kebruary, 1918, Chockalingam mortgaged 
the property in question to C. Vythialingam 
Pillai and in the deed of mortgage it was 
slated that he had purchased the propertjj 
in question out of his own self-acquired 
earnings and was absolutely entitled to it. 
As to these transactions by Chockalingam 
after the 12th May. 1909, it is only fair to 
the plaintiff to bear in mind that his mother 
Avas, until she died, under the influenceof 
her husband Chockalingam, and seems to 
have had no independent advice, and that 
the plaintiif Avas a minor of tender years 
Avithout anyone, except his great grand¬ 
mother, an aged Avoman, to protect the 
interest, if any, Avhich he may have had. 
But those transactions show ho\y Chocka- 

lingam dealt Avith the property in question. 

Their Lordships do not decide that an 
antenuptial agreement may not be 

proved in an Indian case, but they conside 

that it AA^ould bs unwise of a Judge to ac 
in a disputed Indian case upon oral evi' 
dence that there had been an antenuptii 
agreement, Avhich AA'Ould in effect 
marriage settlement, unless there 
temporaneous Avritten evidence to corroo 
rate the oral evidence. In this case the 
Avas no such evidence. , tr-- 

Their Lordships will humbly 
^ilajesty that this appeal should be j. 

Avith costs and the decree appealed 
should be set aside Avith costs and 
decree of Mr. Justice Phillips be 

z. K Appeal allof f- 

Solicitors for the Appellants: We 
Jossdyn and Elwes. - tj c 

Solicitor for the Respondent:— Wr. 

L. Polak, 


(4) 26 I. A. 38; 26 C. 227; 3 C. tV. N. llli; 7 Sar. P. 
C. J. 425; 13 Ind. Dec. (n. s.) 794 (P. C.). 
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RANGOON HIGH COURT. 

Miscellaneous Civil Appeal No. 122 

OF 1921 

December 22, 1924. 

Present : —Mr. Justice Carr and 
Mr. Justice Maung Gyi. 

BOWDENS Ltd.—Appellants 

l’C?*SU 

The BRITISH PLILMHING and 
SANITARY ENGINEERING Co.. Ltd- 

Respondents. 

C(mpanies Act {VII of UiJ-Pnrale Com¬ 

pany having two Directora Wiutling up - Ojj«* Director 
reprtsenting creditor company—Debtor compony, whe¬ 
ther can be represented bij other Dirccicr -Appeal 
filed by other Director, whetlu'} competent. 

A private CoRipiiny consisted of two share-holders 
who were also the Directors of the Company. One of 
the Directors was the govei'nin^i Director of anotlier 
Company which was the creditor of the former Com¬ 
pany and which liled a petition for tlie win<ling up 
of the former Company. The other Director of the 
Company filed an appeal ag.iinst that order: 

Held, (1) that tlie Company could he represented 
only by its Directors anti that there being only two 
of them and one of them being tlio governing Direc¬ 
tor of the petitioning Company was incompetent to 
represent the debtor Company which was consequently 
to be represented by the other Director alone; [p. 332, 
col, 1.] 

(2) that it was, therefore, competent to the other 
Director to file an appeal against the order for wind- 
■ ing up. [ibid.] 

Miscellaneous appeal from an order of 
the Original Side of the High Court, in 
0. M, No. 114 of 1924. 

Mr. Keithy for the Respondent. 

ORDER. 

Maung^ Gyi, J.—The question at 
present is whether on the pleadings an 
appeal lies. In other words, can Miss. 
Bowden appeal as Bowdens Limited? In 
answering this question, we are confined 
solely to the evidence on the record. Bowdens 
Limited is a private Limited Company, 
now in liquidation, with a paid-up capital 
of Rs. 38,000, and consisting of two share¬ 
holders, viz., Mr. G. S. Clark and Miss. 
Bowden and two Directors who are the 
same two share-holders. Miss. Bowden con¬ 
tributed Rs. 8,000 and Mr. Clark the 
balance. From the time of its coming into 
actual existence Bowdens Limited have 
not complied with the requirements of the 
Indian Companies Act. No share certificates 
have been allotted: no share register kept : 
no statutory meetings held: no balance 
sheet struck: in fact, the business was 
carried on as if it were that of a private 
partnership. Miss. Bowden was not only a 
Director but was the Manager of the Com¬ 


pany which carried on a business in 
millinery and ladies’ and children’s outfits 
and garments. Mr. Clark, the other Director, 
financed the Company and kept the Com¬ 
pany’s books. Mr. Clark states that one 
meeting was held on the lOtli April, 1924, 
and Miss. Bowden contends that that 
meeting was null and void as it was not 
convened according to law, or to the 
provisions of the Articles of Association 
of the Company. It is not necessary to 
decide this at present. The undisputed 
facts are : —(ii that the Memorandum of 
As.sociation was signed only by Mr. G. S. 
Clark and Miss. Bowden ; (ii) that they 
are the two Directors wlio liold office until 
they resign or are removed by the Com¬ 
pany in general meeting. Neither Director 
has resigned nor been removed by the 
Company in general meeting: {ni) tliat 
no general meeting has ever been lield ; 
lir) that the meeting of the 10th April, 
1924 was only a meeting of Directors under 
Art. 92 of the Article.s of Association and 
not a general meeting; (i’j that there is 
no resolution in writing signed by all the 
Directors of any kind as required under 
Art. 96; {vi] that the Company owes money 
either to Mr. G. S. Clark or to the British 
Plumbing and Sanitary Engineering Com¬ 
pany, Limited, of which Mr. Clark is the 
governing Director ; {vii) that there are 
contracts between the Company and either 
Mr. Clark or the British Plumbing and 
Sanitary Engineering Company, Limited ; 
(viii) that Mr. Clark is interested either 
personally or as governing Director of the 
British Plumbing and Sanitary Engineer¬ 
ing Company, Limited, in the aforesaid 
contracts ; and (br) that under Art. 85 
of the Articles of Association he cannot 
vote. This is equivalent to s. 91-B of 
the Indian Companies Act which has been 
repealed so far as regards private Com¬ 
panies by Act XLH of 1920. But as its 
terms are included in the Articles drawn 
up in 1922, it is binding on the Company. 
On the 15th May, 1924, the British Plumb- 
in*' and Sanitary Engineering Company, 
Limited, filed a petition on the Original 
Side of this Court under s. 162 (5) and 
(6) of the Indian Companies Act of 1913 
for the winding up of Bowdens, Limited. 
A liquidator was appointed by the Court, 
and on the 4th August, 1924, order was 
passed for the winding up of the Company. 
Miss Bowden, as Bowdens, Limited, 
appeals on the Appellate Side from that 
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order in Civil Misrellaneoiis No. 114 
of 1924. Mr. Keith for the respond¬ 
ents contends that an appeal does not lie 
as Miss. Howden is not the Company, that 
she is merelv a share-holder and that she 
appeared as a share-holder on the Original 
Side. He further contends that he alone 
represents the Company, that he has been 
retained by Messrs. Clark and Saigol who 
own thirtv thousand out of the thirtv-eight 
thousand shares. There is no proof before 
us that Lieutenant Colonel Saigol owns any 
of the shares in the Company and his claim 
need not be considered now. Mr. (’lark 
must be considered as holding thirty thou¬ 
sand shares, and, therefore, has a control¬ 
ling majority. Hut as no general meeting 
or ordinary meeting of the Company has 
been held, the question of the preponder¬ 
ance of shares does not arise. The 
only meeting that was ever held was one 
of the Directors, and as Mr. Clark was not 
entitled to vote \inder the Articles of As.so- 
ciation on questions where’ he as a 
Director had an interest, I hold that Mis.s. 
Bowden should be regarded as represent¬ 
ing the Company. It would be inequit¬ 
able to do otherwise. Had the respondents 
been independent petitioning creditors, 
this question may have been decided other¬ 
wise. Under Art. 99, sub-s. 8 and 18, the 
Directors have power to bring and defend 
actions and two make the Directors. As 
one Director here has no right to vote, 
the only other Director who can appear 
for the Company is Miss. Howden. 1 hold 
that the appeal lies. 

Carr, J.—I agree with my learned 
brother that Miss. Howden is entitled to 
represent Bowdens Limited in this appeal. 
The (Company can be represented onlyby 
its Directors. There are only two of these. 
One of them, Mr. Clark, is a govern¬ 
ing Director of the petitioning creditor 
Company and represents it in these pro¬ 
ceedings. Clearly, therefore, he is disquali¬ 
fied from representing also the respondent 
debtor Company. Miss. Bowden is thus 
the only Director who can act for Bowdens 
Limited, and I hold that she can so act 
alone. It is contended that in the Court 
below she appeared only for herself and 
not for the Company. The facts here are 
not quite clear but I think that this point 
is unimportant. If Miss. Bowden did not 
represent the Company in the lower Court 
it was not represented at alLand the pro¬ 
ceedings against it were ex parte. But that 
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does not debar the Company now from 
appeal. 

z. K. Order accordingly. 


PATNA HIGH COURT. 

Appeal FKOii Original Order No. 82 

OF 1924. 

April If), 1925. 

Present .-—Justice Sir B. K. Mullick, Kt., 
Mr. Justice Ross and Mr. Justice 
Kulwant Sahay. 

MOHIT NARAIN JHA-Judgment-Debtor 

—Appellant 

versus 

THAKAN JHA and others—Decree- 


Holders—Respondents. 

Civil Procedure Co<le (Act V of 1908), s. II, 0. 
XXI. r. tiS—Execution of decree- Sale proclamation 
-Order settling particulars- Appeal, whether lies'- 
Res judicata— Construction of document — Mortgage — 
Agreement by lessee of mortgaged property to give tip 
possession in case propey'ty icus purchased by mortgagee, 
effect of. ' . • 

In cases where tlie principle of res judicata is 
applicable it is the final order which operates as a 
bar, and not the reasons given for the final order, 
[p. 335. col. 1.] 

An order of an Execution Court determining any 
of t lie particulars to be stated in the sale proclama¬ 
tion under 0. XXI, r, GO of the C. P. C. is not a final 
order and the parties are at liberty to re-open the 
c(ue.stion in a subsequent proceeding. Such an. order 
does not opciate as res judicata in a subsequent pro¬ 


ceeding. [p. 3.34, col. 2.] 

An order refusing to notify a lease in a sale pr^ 
clamation is an order under 0. XXI, r. 66, of the 
C. P. C., and is not appealable, [p. 335, col. 1.] 

Certain properties comprised in a mortgage-deed 
were held in lease by the appellant for a term or 
years which gave him the option of renewal for 
another term of years. The lessee executed an agree¬ 
ment in favour of the mortgagee by which he agreed 
to waive his right of renewal and to relinquish pos¬ 
session of the property which the mortgagee might 
himself purchase either by private sale or at a 
in execution for payment of the mortgage-debt, ihe 
mortgagee instituted a suit to enforce the mortgage 
and the appellant was made a party to that suit and 
obtained a decree whicli directed that the appellant 
would be bound to give up possession of the propel ty 
leased to him if the mortgagee liiinself purchase 
any of the properties comprised in the mortgage: 

Held, (1) that the agx'eement executed by tn 
appellant had the effect of enlarging the seimniy 
and must be taken to have been for the benefit o 
the mortgagee and his heirs and representatives an 
was not merely a personal agreement to enure m 
the benefit of the mortgagee himself only; [p- ’ 

. -r the 

(2) that tlie effect of the agreement was that ii , 
mortgagee purchased the property the lessee j 
give up possession but that if an outsider or a 
person purchased, then the lessee would not give np 
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possession; what was contemplated was the case of the 
mortgagee becoming the auction-purchaser in con¬ 
tradistinction to a third person piu*chasing the pro¬ 
perty. [p. 335, col. 2; p. 33G, col. 1.) 

{3j that consequently tlie covenant contained in tlio 
agreement was for the benelit of the decree-holder, 
whoever he might be, at the time of the executioil 
of the decree, and not merely for tlie benefit of the 
mortgagee personally, [p. 336, col. 1.] 

Appeal from an order of tlte Subordinate 
Judge, Darbhanga, dated the 6th April, 
1924. 

Messrs. K.P.Jayasical and L. K. Jha, for 
the Appellant. 

Messrs. Mui'ari Prasad and Anirudhji 
Barman, for the Respondents. 

JUDGMENT. 

Kulwant Sahay, J.— This is an 

appeal by one of the judgment-debtors, 
Mohitnarain Jha, against an order of the 
Subordinate Judge of Darbhanga, dated 
the 5th of April 1924, rejecting his applica¬ 
tion of objection to the execution proceed¬ 
ing. The decree under execution was 
passed on the basis of a mortgage-bond exe¬ 
cuted by one Shibnath Jha on the 27th 
of September 1916 in favour of Musannnat 
Debdhira Dai mortgaging certain properties. 
Three of those properties were held in lease 
by the present appellant under a thica patta 
dated the 7th January 19J5executed by Shib¬ 
nath Jha for a term of seven years from 
1322 to 1328 F. S. The patta provided that, 
after the expriy of the lease in 1328, the 
lessee was to continue in possession for 
another term of seven years from 1329 to 
1335 on the same jama and conditions as 
the original lease; and that the lessor 
•waa to execute a fresh patta for the subse¬ 
quent period. It appears that the mortgagee 
Debdhira Dai objected to advance the 
loan and to take the mortgage unless the 
lessee agreed to give up possession of the 
leasehold properties after 1328, in case 
she had to purchase any of those proper¬ 
ties either by a private conveyance or in 
execution of a mortgage-decreefor the satis¬ 
faction of the mortgage-debt. The lessor 
induced the lessee to agree to this term 
and accordingly on the same day on which 
the mortgage was executed, namely, the 
27th September 1916, the lessee executed 
an ekramama in favour of the mortgagee 
Musammat Debdhira Dai by which he agreed 
to waive his thica right and to relinquish 
possession of the property which the mort¬ 
gagee might purchase either by private sale 
or at a sale- in execution for payment of 
themortgage-debt. The mortgagee institut- 
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ed a suit to enforce the mortgage and, in 
this suit, the lessee, who is the present ap¬ 
pellant, was made a party and was the de¬ 
fendant Xo. 8. 

One of the issues raised in the mortgage 
suit was issue No. 2 which ran thus; "is 
the ekramama dated the 27th of September 
1916 binding on defendant Xo. 8 and has 
plaintiff any cause of action against him? 
Tlie learned Subordinate Judge held that 
according to the terms of the e/iTfu-nama of 
1916, the defendant Xo. 8 s lease would be 
subject to the plaintiff's mortgage if the 
dues of the plaintiff' be not paid by the 
executant till 1328. lie further held that 
the defendant was bound to give up posses¬ 
sion of the property if the plaintiff purchas¬ 
ed any of the mortgaged properties, and 
the usual mortgage-decree was made in 
which it was directed that the defendant 
Xo. 8 would be bound to give up posses¬ 
sion after 1328 if the plaintiff herself pur¬ 
chased any of the properties. Debdhira 
Dai executed this decree in Execution Case 
Xo. 166 of 1922. An application was filed 
by the present appellant praying that a note 
be made in the sale proclamation that the 
mortgaged property shall be sold subject 
to his lease, and that after the decree-holder 
purchased the properties, the applicant shall 
give up possession thereof after 1328. 

The learned Subordinate Judge refused 
this application by his order dated the 
26th of August 1922. The reason given for 
refusing this application was that the lease 
had expired in 1328 and that, therefore, the 
lessee had no right to continue in posses¬ 
sion, the application for making the note 
in the sale proclamation having been filed 
in the year 1329, that is after the expiry of 
the lease. This execution case was, how¬ 
ever, ultimately dismissed. 

The original decree-holder thereafter 
assignedher decree to thepresentrespondent, 
Thakan Jha. The present execution which 
is Execution Case No. 283 of 1923 has been 
taken out by the assignee and the appellant 
filed an objection to the execution in which 
he objected to competence of the assignee 
to take out execution on the ground that 
he was merely a farzidar for Kamlnath 
Jha, judgment-debtor. He also prayed that 
in case the assignee was held entitled t 
proceed with the execution, a note might 
be made in the sale proclamation that 
the properties advertised for sale shall 
be sold subject to his prior lease 
which extends up to 1335. The learned 



MOHIT NARAIM JHA V. THAKAN JHA. 


[ 881 . 0 . 192 ^] 


Subordinate Judge has rejected the 
objection of the appellant on finding 
that the assignee was not the for 

Kamlnath Jha and that the application for 
making a note in the sale proclamation was 
barred by res judicata on account of 
the ])reviou3 order of the Subordinate 
Judge in the execution case of Deb- 
dhira Dai, dated tiie 26th of August 
1922 mentioned above. He has further held 
that on a true interpretation of the ckrar- 
nama in favour of tlie original decree-holder 
the assignee was entitled to take the benetit 
thereof, and that the agreement contain¬ 
ed in the elcrarnama was not a personal 
agreement with Debdhira Dai as was con¬ 
tended by appellant. Against this order 
the appellant has come up on appeal to this 
Court. 

The first point taken by the learned 
Counsel for the appellant is that the 
assignee was a farzidar for Kamlnath 
Jha, one of the judgment-debtors and, 
therefore, he was not entitled to exe¬ 
cute the decree. The learned Subordi¬ 
nate Judge has discussed the evidence 
and has come to the conclusion that it has 
not been satisfactorily established that the 
assignee was farzidar for Kamlnath Jha. 
On a consideration of the evidence which 
has been placed before us, 1 am of opinion 
that the learned Subordinate Judge was 
right in his conclusion on this point. 

The learned Counsel has referred to the 
evidence on behalf of the assignee and has 
argued that this evidence is not sufficient to 
show that he was a real purchaser, but it 
■was for the appellant to prove conclusively 
that the assignee was a.furzidar forthe judg- 
ment-bebtor. The evidence on his behalf is 
not at all satisfactory to prove the farzi cha¬ 
racter of the assignment and this ground of 
the appellant must fail. 

The second ground taken by the learned 
Counsel for the appellant is that the Sub¬ 
ordinate Judge was wrong in holding that 
the present application, in ao far as it asked 
a note to be made in the sale proclamation 
about the properties being subject to the 
appellant’s lease, was barred by res judicata. 
This contention appears to be sound. 
The application made by the present 
appellant in the previous execution case 
was that his lease might be notified in the 
sale proclamation. hJow this was an appli¬ 
cation in connection with the drawing up of 
the sale proclamation as provided by 0. 
. XXI| r. 66 of the 0. P. C. The Court exe¬ 


cuting the decree is required to state certain 
particulars in the sale proclamation and in 
order to state those particulars it is some¬ 
times necessary that the Court should hold 
a summary enquiry. The sale proclamation 
has to be drawn up under 0. XXI, r. 66 
of the Code after noti -e to the decree-holder 
and the judgment-debtor and both parties 
are entitled to apply to the Court 
asking it to state such particular in the sale 
proclamation as they think proper. When 
there is a difference between the decree- 
holder and the judgment-debtor as regards 
any of the particulars to be stated in the 
sale proclamation, the Court has to make a 
summary enquiry and passorders after such 
enquiry. One of the particulars to be stated 
in the sale proclamation is as regards the 
encumbrance to which the property sought 
to be sold is liable. Another particular to 
be stated therein, as provided by clause (e)i 
sub-r. (2; r. 66, is everything which the 
Court considers, material for a purchaser 
to know in order to judge of the nature 
and value of the property. Under this 
head the matter, which is usually enquired 
into by the Court, is as regards the valua¬ 
tion of the property and evidence is generally 
given under cl. (4j of the rule in order 
to enable the Court to state those particular. 
It has been held that the order of the 
Court determining any of the particulars 
to be stated in the sale proclamation under 
O. XXI, r. 66 is not a final order and the 
parties are at liberty to re-open the same 
question in a subsequent proceeding such 
as proceedings relating to setting aside 
the sale under 0. XXI, r. 90 of the C. 
C. P. .The order of the Court in previous 
execution case of the original decree-holder 
dated the 26th of August, 1922, was, 
fore, not a final order but an interlocutory 
order after a summary; enquiry and it cai^ 
not be held that such an order woul 
operate as res judicata in a subsequent prO" 
ceeding. Moreover the objection 
the previous occasion was that the lease nas 
expired in 1328 F. S. and was not subsistem 
at the time the previous execution ^as 
taken out. The objection in the 
case is that the present decree-holder, w 
is the assignee of the decree-holder, ° 
entitled to the benefit of the ekrarnam 

which was a personal agreement with tn 
original mortgagee decree-holder, 
doubt there was a summary decision m 
previous execution case that the lease n 

expired in 1328, but that was only a rea® 
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given for disallowing the prayer of the 
judgment-debtor to notify the lease in the 
sale proclamation. It is the final order 
which operates as a bar incases where the 
principle of n's jvdicaia is applicable. 
The reasons given for the final order 
cannot operate as a bar. In a sub¬ 
sequent proceeding between the heirs 
of the original lessor and tlie lessee it 
has been determined by this Court that 
the lease did not expire in 1328, but would 
expire in 1335. No doubt the present decree- 
holder or his predecessor was not a party 
to the proceeding in which that decision 
was come to ; but I am of opinion that it 
is still open to the lessee, the present 
appellant, to raise that question in the 
presence of the present decree-holder. I 
am, therefore, of opinion that the learned 
Subordinate Judge was wrong in holding 
that the present application of the appel¬ 
lant was barred by res judicata. 

It has, however, been contended by the 
learned Vakil for the respondent that if 
the order in the previous execution case 
be held merely to be an order under O. 
XXI, r. 66 of the Code and not an order 
under a. 47, then the present order under 
appeal, so far as it disallows the appellant's 
prayer to notify the lease in the sale 
proclamation, is also an order under 0. 
XXI, r. 66 of the Code and is, therefore, 
not appealable. This objection of the 
respondent appears to be sound. The order 
of the learned Subordinate Judge, in so 
far as it refuses to notify the lease in 
the sale proclamation, is really an order 
under 0. XXI, r. 66 and is, therefore, 
not appealable ; and the present appeal, 
in so far as this part of the order is con¬ 
cerned, is incompetent. 

The question, however, as regards the 
interpretation of the ekrarnama was raised 
in the Court below and decided by it, 
it has also been raised before us and has 
]>ecn fully argued on both sides. I think 
it, therefore, desirable to express my opinion 
regards the interpretation thereof. It 
baa been contended on behalf of the appel¬ 
lant that the agreement contained in the 
ekrarnama was an agreement entered into 
J^th the mortgagee Musammat Debdhira 
Dai personally, and her heirs or represen¬ 
tatives are not entitled to take the benefit 
thereof. Reference is made to the terms 
of the ekrarnama and to the absence of 
^uy expression showing that it was the 
Intention of the parties that their heirs or 
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representatives of the original mortgagee 
could enforce the terms of the e/i:?’a?*?iama. 

I have read the ekrarnama carefully and 
I have considered the circumstances under 
wliioh itwas executed ; and I am of opinion 
that the intention of the parties was that 
not only the mortgagee Musammat Deb- 
dliira Dai personally was to take advantage 
of the terms thereof, but that her heirs and 
assignees and legal representatives were 
also entitled to the benefit thereof. It is to be 
noted that the terms of this ekrarnamawere 
settled before the mortgage was executed 
although the actual execution of the 
ekrarnama took place after the execution 
of the mortgage-bond. There is a recital 
in the ekrarnama that the lessor Babu 
Shibnath Jha was in need of money but 
the money-lender raised the objection that 
in the event of non-payment of the debt 
up till 1328 if she (the mahajan) be under 
the necessity of getting a kohala executed 
in respect of the mortgaged property or 
purchasing at an auction-sale any of sthe 
vwnzas held in lease by the lessee, she 
would be put to loss if the lessee con¬ 
tinued to hold possession after 1328. The 
ekrarnama was, therefore, executed at the 
request of Babu Shibnath Jha for the 
satisfaction of the mahajan, the money¬ 
lender. It was a part of the terms of the 
mortgage and to my mind it seems clear 
that the mortgage was executed with the 
stipulation that in case the mortgagee 
purchased the property the lessee would 
give up possession after 1328. I see no 
reason, to hold that this was a personal 
agreement to enure for the benefit of 
afusammat Debdhira Dai personally and not 
of her heirs and representatives. It had 
the effect of enlarging the security and 
must be taken to be for the benefit of 
the mortgagee and her heirs and represen¬ 
tatives. , , , _ 

Stress is laid by the learned Counsel for 

the appellant to the expression contained 
in the ekrarnama to the effect that if 
the said mahajan herself purchased any 
of the leasehold properties then the lessee 
would give up possession after 1328; and 
it is contended that the expression "herself 
shows that it was intended that Musam^ 
mat Debdhira Dai alone could take ad¬ 
vantage of this ekrarnama. In my opinion 
this contention is not sound. What wm 
intended to be expressed was that if the 
mortgagee purchased then the lessee would 
give up possession ; if an outsider or a 
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third pei’son purchased, then the lessee 
would not give up possession. What was 
contemplated was the case of the mortgagee 
hecoming the auction-jturchaser in contra¬ 
distinction to a third person purchasing the 
property. 

It is next argued that there was no 
intention that this covenant should run with 
the land ; and it is pointed out that it 
was stipulated in the ekrarnama that if 
the mortgagee purchased one, two or all 
the three tuoucus and obtained delivery of 
possession thereof, the condition as regards 
relinquishment by the lessee shall hold good 
in respect of the one. two or three mouzas 
which the mortgagee might purchase and 
not of the other mouza or aieusas which 
she might not purchase. I am unable to 
see any force in this contention. Ihis term 
in the ekrarnama is in no way in conllict 
with the previous terms thereof and does 
not show that the covenant was not to run 
with the land. It only emphasises the 
fact that no one except the mortgagee was 
to get the benefit of the agreement ; and 
that if the mortgagee purchased only one 
or two out of the threes leasehold properties, 
then she would be entitled to take possession 
of only that one or those two properties. 
Reference has been made by the learned 
Counsel for the appellant to s. 6, cl. (d) 
of the Transfer of Property Act which 
provides that an interest in property restrict¬ 
ed in its enjoyment to the owner personally 
cannot be transferred by him ; and it is 
argued that the assignment, in so far as 
the terms of the ekrarnama are con¬ 
cerned, is bad in law. This would be so 
only if it be held that the covenant in 
the ekrarnama was a personal agreement 
with Musammat Debdhira Dai. Once it is 
found that it was not a personal covenant, 
s. 6, cl. (d) of the Transfer of Pro¬ 
perty Act can have no application to 
the present case. 

I am, therefore, of opinion that the learned 
Subordinate Judge was right in holding 
that the covenant in the ekrarnama was 
for the benefit of the decree-holder, whoever 
he might be, at the time of the execu¬ 
tion of the decree. I would, however, 
dismiss this appeal, in so far as 
the question of the iarzi character 
of the assignment is concerned against 
the appellant .on the merits, and in so 
far as the appellant’s application to notify 
the lease in the sale proclamation is con¬ 
cerned, on the ground that no appeal lies 


against this portion of the order. The 
appellant ought to pay the costs of this 
appeal. 

Mullick, J.— I agree. 

Ross, J. —I agree that the appeal so 
far as it questions the right of the respon¬ 
dent to execute the decree on the ground 
that he is a farzidar of one of the judg¬ 
ment-debtors should be dismissed; and 
I also agree that no a))peal lies against the 
decision of the Subordinate Judge refusing 
to notify the appellant’s lease in the sale 
proclamation. The appeal should, therefore, 
be dismissed with costs. 

z. K. Appeal dismissed. 


RANGOON HIGH COURT. 

Special Civil Appeal No. 48 of 1924. 
January 16, 1925. 

Present: —Mr. Justice Heald and 
Mr. Justice Chari. 

L. B. LALHIA and another— 
Appellants 
versus 

B. M. BHARADWAJ A—Respondent. 

Promissori/ note, b’idt on—Oval agreement that 
amount shall not be payable till certain accounts 
have been gone into—ICvidence, whether admissiblt— 
Evidence .Icf (/ of 1872), s. tf2. 

Plaiiitif? sued defendants on a promissory-not®- 
Defendants admitted execution of the note hut 
pleaded that \inder an oral agreement which 
subsequently embodied in a written instrument, the 
amount of the pro-note was not payable until the 
accounts of a certain partnership, for the business of 
which plaintiff had provided the money, had hwn 
settled. The Trial Oourt.held that the written in¬ 
strument which was signed some days after the 
promissory-note had been executed, could not have 
retrospective effect and that defendants could not be 
allowed to prove that the amount was given for ® 
partnership account as laid down in the written 
instrument: , 

Held, that the linding w'as not sufficient to exclude 
evidence to prove the oral agreement alleged by the 
defendants which had been entered into prior to the 
written instrument, subject, however, to the adiwssi- 
bility of such evidence having regard to the provisions 
of s. 92 of the Evidence Act. [p. 337, col. 1.] 

Appeal against an order of the 
Cause Court, Rangoon. 

Mr. Bose, for the Appellants. 

Mr. N. C. Sen, for the Respondent. 

JUDGMENT.—Respondent sued ap¬ 
pellants on a promissory-note. Appell^^® 
admitted execution of the note but pleadeOr 
inter alia, that under an oral agreement 
which was subsequently embodied m * 
written instrument, the amount was not 
payable until the accounts of a certaxfl 
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partnership, for the business of which res¬ 
pondent provided the money had been 
settled. The learned Judge in the lower 
Court found that the written instrument, 
which was signed some days after the pro- 
miasory-note had been executetl, could not 
have retrospective effect, and that appel¬ 
lants could not be allowed to prove that the 
amount was given for a partnership account 
as laid down in that agreement. That ffnd- 
ing did not, in our opinion, warrant the 
exclusion of evidence in the oral agreement 
which was alleged to have been made some 
time before the written instrument came 
into existence and should have been in 
similar terms, and, therefore, we set aside 
the learned Judge’s order, which amounted 
to a refusal to allow appellants to offer 
evidence of the oral agreement which they 
alleged, and the decree which was finally 
passed as a result of that order, and we 
remand the case for disposal in the light 
of this order. We express no opinion on 
the question whether or not the oral agree¬ 
ment, which appellants wish to offer, exclud¬ 
ed on other grounds, e. f/., on the ground 
that is inadmissible under s. 92 of the 
Evidence Act, since that question does not 
arise in this appeal. The costs in this appeal 
will be costs in the suit. 

4 

z. K. Order accordingly. 


PRIVY COUNCIL. 

Appeal FROM the Calcutta High Court. 

March 27,1925. 

Present :—Lord Shaw, Lord Carson 
Lord Blanesburgh, Sir John Edge 
and Mr. Ameer Ali. 

PROBHUDAS— Appellant 


versus 

GANIDADA— Respondent 

Tarif Act (VIII of 18HI s. U)- Tan.ft 
went) Act iiV of WW), s. 3 f 

value,” ' distinction hctioecn —C/ionyc in tftM.// > 
whether entitles buyer to claim deduction. 

Tariff value and its taxation is total y 
horn duties and their levying. The forme i i. ■ 
matter, of intelligent anticipation based JjPoa J 
knowledge of price variations as is available, 
the tariff value has been anticipated contracts a e 
made; and when the duty is not changed tbesc co i- 
traotB take stock of the position with complete awu 
racy and there is no occasion in reason lor any 

22 
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subsequoni re-:uljustiii-lit ns between buyer iiud 
seller, lint dnliis are in n dilTerent i»ositii)ii. I’beir 
rate remains ilu* subject nf (btvernmeiit and a<biiinis' 
tnilive aetioii. The parties wliu make forwar<l coii- 
traetsare not apj>rised of such eliaiijjes, but have to 
wait for budget aiui'’nneenieiits. It is in this 1 illor 
easi* that s. lu of the'rarili Act eomes in to (Iceland 
that a ehaiigo in the iluty l>y decrease, the duty 
having Iteeii imiHi.seil hetwoeii the making of the 
eontra<‘t and the delivery of the goods, may be the 
gronml of a elaim l*y the Imyer. [p. .‘io!!, <‘ol. 1] 

A change of duty amounts to a change in the 
rate of duty ami not a eiiange in the tola! amount 
t»f tiu* duty broiiglit almut by a change in tarill 
values. Wliere thei(' is no cliange in tlie rat.* of 
dvity, the contention I hat a change in tarill values is 
constrttclively a ehange in the duty is without tusti- 
lieatiosi, and d«H's not entitle a buyer to claim a 
deduction und<*r s. Id of the Q'arilT Act. 

Mr. ir. Wallach, for the Appellfint. 

Sir G. Lotvndes, K. C., and Mr. E. B. 
Raikes, for tlie Respondent. 


JUDGMENT. 

Lord Shaw,— The Courts below 
agreed. Tlie question whicli arises has re¬ 
ference to the taxation upon sugar and 
the point involved is represented to be 
of very gre.it general importance to all 
mercantile communities in India which 
deal with that article. 

Their Lordships are satisfied that botli 
the Courts below have come to a just con¬ 
clusion. , . , 1 

From the documents produced with the 

stated case it is clear that the subject of 
sugar taxation, and particularly the me¬ 
thods of its imposition, have been for sorne 
time a matter of concern to the dealers in 
the article and of communication Avitli the 
Government of India. 

It is to be noted that in 1911 a letter was 
addressed by the Under Secretary to the 
Indian Government Department of Com¬ 
merce and Industry to tlie Secretary of the 
Bengal Chamber of Commerce at Calcutta. 
The'^letter noted previous correspondence 
and in particular that it had been repre¬ 
sented by the Karachi Chamber of Com¬ 
merce supported by the Bengal and Bom¬ 
bay Chambers of Commerce that recon¬ 
sideration should be given to the then 
existing system. “It was represented says 
Mr Irwins letter, “that, in the opinion of 
the Bengal Chamber of Commerce, the 
present system of fixing the tanif valua¬ 
tion of sugar, under which meichants 
have to make forward contracts in igno¬ 
rance of the tariff* value, was unsatisfactory, 
and that there was a strong and unanimous 
feeling amongst importers that the present 
system should be changsd. 
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This le-viest was acceded to. It was in¬ 
timated tlii.t the (lovernment of India had 
decid^di to lix the taritf valuation of pupar 
on tli'.^ avL-rage j'liceofone year from 1st 
Octoher to 30tli September. It was added 
that tli»^ necessary instructions would be 
issued to the Director-General of Commer¬ 
cial Intelligence to ]Hiblish as early as 
possible a statement giving tlie informa¬ 
tion already available for the current year. 
In result, accordingly, monthly statements 
of average ralue per maund were issued 
and published in the Gazette and the 
detinite Government value of sugar struck 
on tlh' average-prices calculated ou the 
monthly returns as there described was 
to be iixed and otlicially intimated. 

On the ^Ist October. I!)22.'the supple¬ 
ment to the DV/'c/tc ('f India contained the 
notification, the etTcci of which is in (pjeH- 
tion in this case. If notified that “returns 
have been ncc^ived ficnn October, 1921. 
and the average value of Java 23 
Dutch iStamiard and above for the 12 
months Octol-er, l‘J21, to September, 1!)22, 
is notified below." The average nett value 
per cwt. is staled as Ks. 10 annas -1. 
There is then added the following;— 

“The tarilT valuation of sugar for each 
calendar year is fixed cn the average nett 
market price ruling during the previous 12 
months (Lciiig 8»il(nl(j'. die above 
statistics are published in order to enable 
merchants to cleteimiiie the probable tariff 
valuation of the next calendar year.” 

From that dale forward accordingly 
merchants were notified of the probable 
tariff valuation, and the object aimed at 
by the Chamber of Commerce in provid¬ 
ing the convenience to merchants in mak¬ 
ing forward contracts was thus secured. 
There had been great variations of prices 
and the intimated tariff valuation of 
Rs. 16 annas 4 was a reduction by Rs. 10 
from its former figure of Rs. 26 annas 
4. By a notification dated l'3rd December, 
1922, issued by the Government of India 
the reduction—which had thus been in 
October anticipated as probable—took 
place; the tariff valuation of imported 
sugar was reduced as stated with effect 
from the 1st January, 1923. It was ad¬ 
mitted in the High Court by Counsel for 
the appellant that the appellant must have 
had information of the notification of 
the previous October, and it seems out of 
the question to suggest that the contracts 
^or sugar made in the succeeding Decem¬ 


ber were not made by both well-knowU 
merchants in view of that published fact. 

These contracts were made on the 15th 
and 18th December, 1922, the former for 
237', tons of white Java sugar and the latter 
for 225 tons of the same article, the goods 
to be delivered ex-godo\vn SS Calcutta. 
The goods arrived in January under the 
first contract, and in January, February 
and ^fa^ch under the second, and they 
were settled and paid for between the 
parties. A question possible in the case 
was as to whether the transactions were 
not thereby definitely closed; but the 
point has not been raised in view of the 
importance of the other matter now to be 
alluded to. 

The buyer claims, in this litigation, 
a right to deduct, as against the seller, 
from the prices paid by him, the equiva¬ 
lent of a decrease of duty. The Govern¬ 
ment duty as snch has not been decreased 
but the buyer claims that it has construc¬ 
tively been decreased because, as the duty 
was fixed upon the basis of a tariff valua¬ 
tion and that tariff valuation has been 
reduced, therefore—such is the argument- 
lie must take the same duty applied to a 
smaller tariff valuation, and so construc¬ 
tively reckon that there is a decreased 
duty upon the goods sold. 

Their Lordships agree with the Coii'rts 

below in holding that there is no justifica¬ 
tion for such an operation. 

The contention depends upon the pro¬ 
visions of s. 10 of the Indian Tariff Act 
Vlll of 1894. The material part thereof, 
as amended by subsequent Acts, is as 
follows:— 

“In the event of any duty of customs . . «• 
on any article being . . . decreased. . .after 
the making of any contract for the sale 
of such article...duty paid where duty was 

chargeable at that time— 

* ♦ * ♦ ♦ 


(b) if such decrease...BO takes effect that 
the decreased duty only...is paid the pur¬ 
chaser may deduct so much from tba 
contract price as will be equivalent to 
decrease of duty...and he shall not be 
to pay or be sued, for, or in respect, 
such deduction.” 

So far in regard to “duty." 

With regard to the other topic 
tariff valuation, that is dealt with by.tn 
Indian Tariff Amendment Act IV of 
in the follnwing terms:— 

“3. ^2) The Governor-General in Ooi 


as to 
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may, by notification in the Ga^et/c •>/ 
l’7idia, fix, for the purpose of levying tiie 
said duties, tariff values of any articles 
enumerated, either specifically or under 
general headings in the said schedules as 
chargeable with duty ad valorem and may 
alter any tariff values for the time being 
in force." 

These citations are made in order to show 
that the tariff values and their taxation 
are, of course, totally different from the 
duties and their levying. The former is 
inatter of intelligent anticipation, based 
upon such knowledge of pries variations 
as was available, and the desire for this 
knowledge was acquiesced in by the Govern¬ 
ment of India for the convenience of merch¬ 
ants. Their Lordships do not doubt that 
that convenience occurred in the present 
instance. .The tariff value basis being 
thus anticipated, contracts are made; and, 
when the duty is not changed, these con- 
triacts take stock of the position with com¬ 
plete accuracy and there is no occasion in 
reason for any subsequent re-adjustment 
as between buyer and seller. But “duties" 
are in a different position. Their rate 
remains the subject of Government and 
administrative action. The parties who 
pwke .forward contracts are not apprised 
oisucTi ctianges, but have to wait for budget 
announcements. It is in this latter case 
that the Indian Act comes in to declare 
(to k^eep the case in hand) that a change 
in the duty by decrease, the duty having 
been imposed between the making of the 
contract and the delivery of the goods, may 
be the ground of a claim by the buyer. 

A. change of duty means a change in the 
rate of duty. Their Lordships are of 
opinion that, there having been no change 
whatsoever, in the rate of duty in the 
present ease, the contention that a change 
of tariff ^values of sugar is constructively 
a change in the sugar duty is without 
justification. The rate of duty was not 
reduced But suppose—to test the matter— 
suppose that the rate of duty had been 
reduced, and that the tariff values h d also 
been reduced, the buyer Avould, then, be 
claiming two different reductions, one in 
respect of actual duty and a second in 
^pec't of a constructively reckoned duty. 
The :^ct could not mean that. To bring 
tu tariff, values into the question of in¬ 
crease, or reduction of sugar duties, is to 
Atroduceau improper and confusing ele¬ 


ment into the construction of the taxing 
Act. 

Their Lordships will humbly advise 
His Majesty that the appeal should be dis¬ 
allowed with costs. 

z. K. A))peal 

Solicitors for the Appellant:—Messrs. 
kin, Ford A Chester. 

Solicitors for the Uespoiideiit.s:—Mes>r.s. 
T. L. Wilson cO Co. 


. RANGOON HIGH COURT, 

Civil Revision Nos. 153 and 151 ok llLM. 

January 21, 1925. 

Present: —Mr. Justice Carr and 
Mr. Justice Brown. 

E. E. DAWOODJl AND Son—Defknd.wts 

—Petitioners 
versus 

H. C. SHERMAN-Pl.untikk 
— Respondfat. 

Civil Prove liiiy (Aft 1 of l')OS), bvh. 

?.), m—Arbilnitiou in pvnilinrj it - A war,I 
)ojectioiis~<)pp»rltinil!i ti> prodnev evidcuev, failureJ.> 
jive, e^ect of- l)evrvi: jm.'isvil on awanl, viliditj/ oi 
Appeal, whether lie.'i. 

Where diii'inj? the pendoaoy of a suit tlie inalh r 
:n dispute is referred to arbitrati<»n arul an award is 
:Tiade and objections are liled to the award, the 
Court must give an opportunity to the objector 
oroduce evidence in support of his objections. Wher.- 
i decree is passed upon the award without giving 
3 uch opportunity to the objector the decree is Jiablc 
:o be set aside on appeal, [p. 340, col. 1. j 

Revision against a decree of the Small 
Cause Court, Rangoon, in C. R. Nos. 134fi of 
1923, 1337 of 1923, 736 of 1924 and M65 of 

1923 

Ur.Ormiston (with him Mr. Ilalkar),ior 

the Appellants. 

Mr.' N. N. Sen (with him Mr. Moore), for 
the Respondent. 

JUDGMENT.— These four cases arise 
3 utoffour suits of a similar nature in the 
Rangoon Small Cause Court. During the 
pendency of the suits the questions at issue 
in all of them were by consent of parties re¬ 
ferred to an arbitrator. When the arbitrator 
filed his award the defendants, present 
applicants, and Pleaders, filed objections to 
the award, and prayed that it should be set 
aside. Some of the objections referred to 
the merits of the award and with those 1 do 
not at present propose to deal. Others of 
the objections were direct charges of inih 

conduct on the part of the arbitrator, 
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as, if established, would clearly entitle the 
defendants to have the award set aside 
under cl. 15 (1) of the Second Schedule to 
the C. P. C. No reply to these allegations 
was filed either by the plaintiff or by the 
arbitrator. The learned Judge merely fixed 
the case “for hearing.” On the date 
fixed Counsel were heard and the judgment 
was reserved, no date being fixed. The 
judgment was delivered seven days later 
when the learned Judge disallowed the 
objections and gave decrees in accordance 
with the award. In his judgment he said : 
“ At the close of the Trial the Court pointed 
out to the Pleaders that they had neither 
produced evidence nor filed an affidavit to 
support the objections and that they could 
use their discretion in the matter as the 
judgment had been reserved. Yet they 
have not taken any steps up to date. As 
already said, it is for the objectors to 
prove their case first.” The last proposition 
is unimpeachable. As for the rest of this 
quotation I would say that it does not show 
that the matter was disposed of in a satis- 
factor>' manner. If the learned Judge 
thought that the objectors should have an 
opportunity of producing evidence in sup¬ 
port of their objections he should have 
definitely given such an opportunity. In¬ 
deed in the first instance the proper course 
would have been to frame issues on the 
allegations of misconduct and to fix a date 
for the trial of such issue. And it would 
have been much more satisfactory had the 
Judge recorded what he told the Pleaders 
on the date of hearing in the diary for that' 
date instead of having it unrecorded until 
he wrote his judgment. At the same time 
it must be said that it was very clearly the 
duty of the objector to substantiate the 
allegations of misconduct and that he and 
his Pleader should have known that this 
could only be done by producing evidence 
of the facts alleged. In spite of this, how¬ 
ever, I think that the fault was mainly with 
the Court and that the parties did not have 
such an opportunity of being heard as to 
the validity of the award as they should 
have had. The question whether an appeal 
lies in this case was not raised by the re¬ 
spondent but we have heard parties on it. 
Mr. Ormiston forthe appellants contends that 
the appeal lies under s. 24 of the Rangoon 
Small Cause Courts Act, whether an appeal 
would' lie under the 0. P. U. or not. I do 
not think it necessary to come to a decision 
on this contention since I have satisfied 


myself from authorities that in the circum¬ 
stances in this case an appeal will lie under 
the Code. In. Maharajah Joymungul Singh 
Bahadoor w. Mohun Ram Marwaree (1) the 
Privy Council held that the High Court had 
properly set aside the decree on the award 
which had been passed before the expiry 
of the time allowed for an application to 
set aside the award. In Ibrahim Ali v. 
Mohsin Ali {2} a Full Bench of the Allahabad 
High Court held that an appeal would 
similarly lie where the Court had passed 
a decree without considering such an appli¬ 
cation. I think that this is a reasonable 
view and that in the present case the Court 
did not properly consider the objection. 
I would, therefore, allow all these appeals 
and applications and remand all four suits 
to the lower Court for decision after due 
hearing of the application to set aside the 
award. I would direct that the costs of each 
appeal (other than the Court-fees paid on 
the appeals and applications) be costs in 
the suit following the result. The appellant 
will be granted the refund under _s. 13i 
Court Fees Act, of the Court-fees paid on 
two appeals. 

z. K. Appeals allowed. 

(1) 2.3 W. R. 429; 3 Sar. P. C. J. 493 (P. C.) appeal 

from 15 W. R. 37. . 

(2) 18 A. 422; A. W. N. (1896) 137; 8 Ind. Dec. (N.al 
987 (F. B.). 


PATNA HIGH COURT. 

First Civil Appeal No. 44 op 1922. 
April 21, 1925. 

Present: —Mr. Justice Das and 
Mr. Justice Adami. 

GAURI SHANKAR and another- 

Plaintipfs—Appellants 
versus 


BAHADUR SINGH and othbrs— 

Defendants—Respondents. 

Mortgage—Prior and subsequent mortgag€ts—D(^ 
obtained by subse<pient mortgagee subject to 4^ 
nwrtgagc—Subsequent decree obtained by 
gagee — Auetion-purchasers—Priority — Prio)’ 
paid o-ff by subsequent mortgagee, efeet o/— 
of parties. . 

The question whether a mortgage wluch has w 
paid off is to be considered as extinguished T 
alive for the benefit of the person who makes 
payment, is a question of intention; but every o . 
presumed to intend that which is manifestly wr 

benefit, [p. 342, col 2.] . 
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Certain propertv was mortgaged to II and the same 
property along with some other property was sul)se- 
quently mortgaged to P. Later on the property com¬ 
prised in the second mortgage-deed was mortgaged 
to N along with some other property and a portion of 
the consideration was left with *V to enable him to 
pay off H. H was not paid hy A’ and consequently 
i ns tituted a suit to enforoe his security against the 
mortgagors. In this suit /’ was also impleaded as a 
defendant. In the meantime P had also instituted 
a suit to enforce his mortgage and ohtained a 
deoreesubject to the prior mortgage of II. In execu¬ 
tion cd this decree the property was sold and pur¬ 
chased hy the plaintiffs. In the suit instituted by //. 
the heirs of //after his death assigned the security 
in favour of the defendant for valuable consideration. 
Defendant obtained a preliminary decree which gave 
P the right to redeem his mortgage. P did not choose 
to exercise his right of redemption and a final decree 
was passed in favour of the defendant who bri»ught 
the property to sale and jmrcliased it liimself. There¬ 
upon the plaintiffs brought a suit fora declanition 
that they were entitled to priority over the defendant: 

Held, that the plaintiffs having pureliased the pr<> 

K with complete notice of the prior mortgage in 
r of H, they could not claim priority over the 
defendant who was the representative of //. [p. 312, 

coL 1.] 

Appeal against a decision of the Sub¬ 
ordinate Judge, First Court, Patna, dated the 
28th November 1921. 

Messrs. N, C. Sinha, N. C. Ghoshs G. P. 
Das and Miss. S. B. Hazra, for the Appel¬ 
lants. 

Messrs. Sultan Ahmad, Kailaspati, S. 
Dayal and Sarjoo Prasad, for the Respond¬ 
ents. 

JUDGMENT. 

DaS) J. —It is somewhat difficult to 
understand the nature of the suit which 
has given rise to this appeal; but the object 
seems to be to obtain a declaration that the 
second mortgagee or the person who now 
represents the interest of the second mort¬ 
gagee is entitled to priority over the first 
mortgagee. 

In order to understand the point which 
has been argued before us by the plaintiffs, 
who are the appellants in this Court, it is 
necessary to remember the following tran¬ 
sactions. 

On the 9th June, 1902, defendants 
Nos. 11—16, who will henceforth be referred 
to, as the mortgagors, mortgaged an S-annas 
share of a certain mokarrari proper to 
Harbans Narain Singh represented in this 
action by defendants Nos. 7—10. On the 
29lh September, 1902, the mortgagors 
mortgaged 16-annas of the same property 
to Rai Bahadur Harihar Prasad Singh 
cited as defendant No. 5 in this action. 

On the 23rd December, 1907, the mort¬ 
gagors borrowed Bs. 71,000 from Bam 
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Narain Singh, represented in this action by 
defendants Nos. 2—4 and gave a usufructu¬ 
ary mortgage of the entire IG annas of the 
mokarrari property as well as otlier pro¬ 
perty to him. This u.sufructiiary mortgage 
was executed in order to enable the mort¬ 
gagee to ])ay off, amongst otliers, Harbans 
Narain Singh. A large portion of the con¬ 
sideration money was left with Ram Narain 
Singh to enable him to pay off Harbans 
Narain. It appears that Harbans Narain 
was not paid by Ram Narain and on the 
Util June, 1909 Harbans Narain instituted 
a suit, being Suit No. 27 of 1909, against the 
mortgagors, to enforce the security of the 
9th June, 1902 a.s against them. He took the 
precaution of joining Rai Bahadur Harihar 
Prasad Singli as a party defendant in his 
action. This suit, as I have said, was in¬ 
stituted on the 11th June, 1909; but it 
appears that Rai Bahadur Harihar Prasad 
Singh himself instituted a suit to enforce 
his security of the 29th September, 1902 
sometime in 1904 and on the 4th February, 
1905 he obtained the usual mortgage-decree 
subject to the prior mortga ge of Harbans 
Narain Singh. He took out execution pro¬ 
ceedings and in due couisf' the property 
was put up for sale and on the 17th Sep¬ 
tember, 1917, the plaintiffs purchased the 
property at that sale. Meanwhile, as I have 
said, Harbans Narain instituted his suit to 
enforce the security of the 9th June, 1902, 
and, as I have said, he cited Rai Bahadur 
Harihar Prasad Singh as a party defend¬ 
ant in his suit. On the 2nd July, 1912, the 
heirs of Harbans Narain Singh, cited as 
defendants Nos. 7-10 in this action, assigned 
the security of the 9th June, 1902 to Bahadur 
Singh for valuable consideration. Bahadur 
Singh is the first defendant in this action 
and'^is contesting the claim of the plaintiffs. 
Bahadur Singh applied for substitution and 
in due course was substituted in the record 
of Suit No. 27 of 1909 as plaintiff in the 
place of Harbans Narain Singh. On the 
7th June, 1919, Bahadur Singh obtained a 
preliminary decree which gave Rai Bahadur 
Harihar Prasad Singh the right to redeem 
his mortgage. It will be remembered that, 
although the Rai Bahadur had obtained 
his decree on the 4th February, 1905, the 
nrooertv had not passed to the plaintiffs 
until the 17th September, 1017. The Rai 
Bahadurs decree was subject to the prior 
security created in favour of Harbans 
Narain Singh, and it might be pointed out 
that he did not choose to exercise hife right 
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of redemption in Suit No. 27 of 1909. The 
final decree in Suit Xo. 27 of 1909 was 
passed on the 8th Xovember, 1918. Exe¬ 
cution proceedings followed, and in due 
course the mortgaged properties were put 
up for sale and were purchased by Bahadur 
Sinuh on the 21st August, 1920. 

The case of the plaintiffs is that Bahadur 
Singli is the benamidar of Ram Narain 
Singh and that the deed of assignment was 
a fraud upon Rai Bahadur Harihar Prasad 
Singh and that itoperated as an extinguish¬ 
ment of the prior mortgage of the 9th 
dune, 1002. The learned Subordinate 
Judge has come to the conclusion that 
Bahadur Singh is the benamidar of Ram 
Xarain Singh. I will assume, though I do 
not decide, that the finding of the learned 
Subordinate Judge on this point is right; 
but even then, I do not see how it is pos¬ 
sible for the plaintiffs to succeed in the 
action. The decree of Rai Bahadur Harihar 
Prasad Singh expressly provided that the 
sale to be held in las suit should be subject 
to the mortgage lien of defendants Nos. 15— 
14, the prior mortgagees. The ])laintiffs pur¬ 
chased tlie mortgaged ja-operty at the sale 
lield in execution of the decree obtained 
by the Rai Bahadur and the sale proclama¬ 
tion itself recited I!ari)ans Narain Singh’s 
mortgage, and it stated that, having regard 
to the prior incumbrances, the decree- 
holder fixed Re. 1 to be the value of the 
I)ropei ty. There is no doubt whatever that 
the plaintiffs purchased the property with 
comidelc notice of the prior mortgage in 
favour of Harbans Narain Singh and it is 
difficult to understand on what principle 
they should claim to have priority over.the 
principal defendant. 

Mr. Naresh Chandra Sinha contends that 
the effect of Ram Narain Singh taking an 
assignment of the mortgage on the 2nd 
July, 1912 was that an additional burden 
was placed on him. His first contention is 
that, liad Ram Narain Singh carried out 
his bargain with the mortgagors and dis¬ 
charged the mortgage of the 9th June, 1902, 
Rai Bahadur Harihar Prasad would naturally 
have stepped into the position of the first 
mortgagee. With this contention I am 
unable to agree. Ram Narain Singh would 
undoubtedly have been entitled to be subro¬ 
gated to the securities held by Harbans 
Narain Singh had he paid off Harbans 
Narain Singh out of the money advanced 
by him on the 23rd December 1907 to the 
mortgagors. It is quite true that the question 
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whether the mortgage which is paid off is 
to be considered as extinguished or 
alive for the benefit of the person^ w£o. 
makes the payment, is a question of inten¬ 
tion; but, as has been pointed out, eveiy 
one is presumed to intend that wbitfh is 
manifestly for his benefit. Now, what are 
the surrounding circumstances? On the 
23rd December 1907, when Ram Narain 
Singh took a mortgage of the property,, 
there were two outstanding mortgages, one 
of the 9th June 1902, the other of the 29th 
September 1902. It cannot for a moment 
be contended that Ram Narain Singh was 
not aware of the mortgage of the 29th Sep¬ 
tember, 1902, for his mortgage bond gave 
him an opportunity to pay off Rai Bahadur 
Harihar Prasad Singh for his own proteft-, 
tion. Now, if that be so, clearly it was 
to his manifest advantage to keep on foot 
the security of the 9th June 1902 and not 
to extinguish it. I quite agree that, if it 
could be shown that Ram Narain Singh was 
not aware of any other mortgage except that 
of the 9th June 1902, it could be argued 
w’ith some show of reasoning that there 
would be no object in Ram Narain keeping 
alive the security of the 9th June I90^i 
since there was no other intermediate secur¬ 
ity to imperil his security; but obviously 
that is not the position in this case. It was 
for him to discharge the mortgage bond of 
the 9th June 1902. Having discharged 
that mortgage bond, clearly he would_ have 
been entitled to keep alive the security of 
the 9th June, 1902 for his own benefit. 

And a perusal of the mortgage bond exe¬ 
cuted by the mortgagors in favour of Rani 
Narain Singh supports this conclusion. 
That mortgage bond provides that 
Narain Singh should discharge the security 
of the 9th June 1902 and “on taking back 
the bonds they should keep them with 
themselves and should make them over to 
us along with this deed.” 


“Now, there was no object in preseiwing 
the mortgage bond of the 9th June ISO* 
if the intention was to extinguish 
security of that date. Clearly the intention 
of the parties w'as that on discharging 
mortgage bond of Harbans Narain 
others. Ram Narain Singh should step 
the shoes of Harbans Narain and bold th® 
mortgage of the 9th June 1902 as a sbielfl 
against the mortgage bonds that might ha^® 
been executed by the mortgagors sub^ 

quent to the 9th June 1902, In my opinion 
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the^e is no doubt whatever that, had Ran\ 

I^araiu Singh carried out his undertaking, 
the plaintife would have been in no better 
position than that which they occupy to¬ 
day. 

It is next contended that Ram Narain 
Singh should have paid off Harbans Narain 
Singh on or about the 23rd of December 
1907 and that the effect of not paying off 
Harbans Narain Singh has been to throw 
ap additional burden upon the plaintiffs. 

I do not see how this question arises. The 
argument is founded upon the fact that on 
the 23rd December 1907 Harbans Narain 
was entitled to receive Rs. 16,064-15-6 from 
the mortgagors and that the amount swelled 
to a very large sum of money when Bahadur 
Singh ultimately obtained his final decree 
as against the mortgagois. The question 
that arises from the failure of Ram Narain 
Singh to pay off the mortgage on or about 
t)ie 23rd December, 1907, is a question bet¬ 
ween Ram Nai'ain Singh and the mort¬ 
gagors. It may be that Harihar Prasad, if 
he had claimed the right to redeem, might 
have'asked the Court to open the accounts 
tis Ijietween the mortgagors and Harbans 
N^in Singh in order to enable the Court 
to determine the terms upon which he 
Should be allowed to redeem the mortgage. 

The question is put in this form by Mr. 

Naresh Chandra Sinha, had Rani Narain 
Singh paid off Harbans Narain Singh, the 
burden upon Harihar Prasad Singh would 
not have exceeded thesumof Rs. 16,064-15-6. 

Ram Narain Singh did not pay off Har- 
hans Narain Singh, but, in fraud both of 
the mortgagors and of Harihar Prasad 
Singh, took an assignment of the security 
frojoi the heirs of Harbans on the 2ncl July 
19l9. No doubt the usufructuary mortgage 
h6nd of the 23r(l December 1907 provided 
thAt parbans Narain Singh should be paid 
off at once. As I have said, the delay in 
paying off Harbans Narain Singh is a ques¬ 
tion as' between Ram Narain Singh and 
the mortgagors; but I am quite willing to 
Concede that had Rai Bahadur Harihar 
Prasad Singh claimed the right to redeem 
the property he might have asked the Court 
to place him in the position which he would 
havp occupied had Ram Narain Singh 
carried out his bargain; but Rai Bahadur 
Harihar Prasad Singh never claimed the 
fight to redeem the mortgage. In my 
ppifiipa the question does not fall to he con- 
^id.ered since Harihar Prasad Singh never 
oWiaed.thp right to redeem and since his 


right to redeem is. by virtue of the decree 
in suit No. 27 of 1909. gone forever. 

The position is a very simple one and may 
be re-stated The jilaintiffs cannot claim 
to he in a better )‘osition than that which 
they would have occuiiied had Ram Narain 
Singh carried out his bargain. If Ram 
Narain Singh had cariip<l out bis bargain 
he would have been entitled to ci.fon'e the 
security of the 9th June, 1902. It makes no 
difference to the plaintiffs whether that secu¬ 
rity is enforced by Harbans Narain Singh 
orbyR‘1*^^^ arain' Singh. Harihar Prasad 
Singh had an opportunity to redeem the 
prior mortgage at any time he chose and it 
can make no diffcren<*e cither to him or to 
the plaintiffs who have purchased the pro¬ 
perty at the execution sale iield pursuant to 
the decree obtained by Harihar Prasad 
Narain Singh whether tlie security of the 
9th June i902, is enforced by Harbans 
Narain Singh or by Ram Narain Singh. In 
my opinion the question whether Bahadur 
Singh is the hcnamidar of Ram Narain 
Singh has nothing whatever to do with the 
question. 

In the next place, it seems to me that the 
assignment taken by Ram Narain Singh in 
the name of Bahadur Singh on the 2nd 
June 1912 was a mode of performing his 
oblio-ation under llie mortgage bond of the 
9 Ird December 1 07. There is of course the 
question of delay in performing his obliga¬ 
tion As I have said that question could 
have been raided either by the mortgagors 
or bv Harihar Prasad Singh had he claimed 
the ri^^ht lo redeem; but, the question no 
longer arises. In my opinion the decree 
uacsedbv the learned Subordinate Judge 
is ri-ht'and must be affirmed. I would 
disinfss this appeal with costs payable to 
the respondents Nos. 1 to 4. 

Adami, J.-I , 

„ ,, Appeal cusmissm. 

PRIVY COUNCIL, 

Appeal from the Nagpur Judicial 
Commissioner's Court. 

April 28, 1925. 

PrP^ent—hord Philliniore, Lord Carson, 
Lord Blanesburgh, Sir John Edge, 
and Mr. Ameer Ali. 

HARIGIRKISANGIR GOS.^VIand 
another— A PPE L L.A N TS 
xernus 

ANAND BHARTHI VISHNU BHARTHI 

GOSAVI— Respondent. 

Hindu Law-Bomhay School-Birar, law appliaabl^ 
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ni-r:invbf\ri inr fipi-hcnUf dispositions, but the plaintiff failed 

.i,( IX ..f Opinion of the Second District Judge 

}‘.’0^ I, An. i!,i ' before whom the case came on remand, to 

'/ .- (ifsar.* a fnitemity uitliin the Sudra prove his title toinhei'it and his suit was, 

i-i'iv, '1 la y ail- iii-'ii rii 'i as'-aiics haviiiir certiuii of therefore dismissed 

tlf ' ii'-l'-iii.'' aii'l i>fa<-ti<'(s I’f ;isocli<*s necessarilv /\ « ’ i * i.u^ .. 4 . 

ni .Uii ..i hv Ih- iJ nf „u,niiir- .n.l it.s o,.ns,.qu™.vs. „ (‘Ppeal to the Coui't of the Judicial 
ivxl ' pt »fiu* n- \]v‘\v ]*nrJifuiHr customs nppiy tiuy Comniission6r of the Central Provinces, this 
are ::''\'- rDi <1 I'vih^' ii^nal law as tn Hindus Avhich decision was reversed, and the decree was 
m th l'i. vni' ''. Mi' i.ir is th. as the Hiiidti given in favour of the plaintiff. 

Ltw HI tl'i ri> -.Dl.-nt'V of Il>. .. 14 , col. 1 . rriL* 1 • • • I.* J I..— 4 .v.a 

I’lniniitT . lauu. d ..‘stwcccd to one d as Ids a.inplwi This decision IS nmv questioned by the 

s .n'.n till-til!. LD.ii.ui thtit lu-luid been adopt,-I by ./'x present appeal, and it is also contended tnat 

wid'-w aft--r -I ■< death imder an authority fioin./ the plaintiff's suit was barred by limitation. 

I, I i«tiu.il.vj.f (Ihnrhari o.«,, i., „n.l ii ivas xhe plaintiff deduced title as follows 

.■..v,n..nv f..r i« i,,... .p,.ni„te,l tl,.. disripl,! ..f,/, ihn't ^ne Zingai Bharti had tiTO sons Ram 
after tiie <iate of th,- ceremony lie lived in the family Knslma and Jairam and Jairam died in 
of •/ and bore a name showing that he hehmsed to it the life-time of Zingai* Bharti, leaving no 
tind had iiotluuK to do with his natural family ami also jt ^yas asserted by plaintiff that after 

sonof./ I.v .r.< t.rother and after his death hv the Jaiiam s death his widow—With he con- 

hitter s wi-hov : cuiTcnce of Ziiigar Bharti—adopted Vishnu 

//<:/</, that under the circiim-itancfs plaintiff musi be who was the plaintiff's father, as a son to 

■leeinedt,, have been a.iopted i>y./-.^wid<.was Jaivam. This adoption was disputed hy 

‘‘ zT.arMwo smis-i'and ./died during Hw life- the appellants and upon itsexistence and 

lime of hi^ fjiilieraiul H separated fnan validity or othorwisp, the Case inainly turns. 

lliebilher. 1 ‘luintilT was adopt,-d by the widow of./ All the parties are Gkavhari GoSiviSt a 

under an null, .rily frnm . 1 . .Uier /;> deailL his fraternity Within the Suilm caste. G!/iar6ari 

ohtaine<l possession of kh pronertv and con- i i i i wi t* \ l 

filmed to lie in possession of it for over 20 velars. She rneniis house-holdei and tlic literal transl 

made various alienations and after her death plaintiff tion of the tWO W’ords is "house-holdef 
brouulu a suit to rocover li's estate as ids nearest ascetics”—that is, they are married ascetics 

'"V/V;"'Ml'",h , ... having certain of the customs aud practices 

in ostuto tlie plaint ill ought to In to succeeded to the j)ro- ciscetics necessarily modified by the lac 

j^erty as surviving co-parcener and tliat in tint case marriage and its consec[uences. Except SO iftr 
if widow ongiit not to have taken possessinn (if the as their particular customs apply they are 

.... '“V;" "O'governed bv tlie usual law as to Hindus, 

liavc acquired for herself and fur her alienees a title ®i* r • xl- • r> • ii. 

byadvers-po.ssessum ; [p. .146. ooi. 2.J which 111 this Province, Berar, IS the same 

' t 2 i that as/i'. was not j,)iut in estate with the plaint- as the Hindu Law in the Presidency ot 

ill./is widow torik possession of his properly fora Bombay. See Buhvant Rao V. Baji Rao (l)> 

widow's interest and It was not till her death that the u-milrl Ti-inP^r tbot in tbi'c QPct there 

plaintiff's title aeerned and that, therefore, limitation ^\OUlCl appear that 111 Sect U c 

bc/^an to run from tlie date of death of R's widow. be direct inheritance, by the ulSClP 

[ihul.j {chela) to his preceptor {guru). If 

Messrs./I. iU. Dunne and 5. Hj/a?n, for the took place without adoption it may be that 
Appellant. it would confer upon the disciple no right 

Messrs. G.R. Lowndes and E. B. Raikes, of inheritance to tlie collaterals of his guru- 
for the Respondent. This is a point, however, which it will no*' 

be necessary for their Lordships to decide, 
JUDGMENT. because it seems clear that this peculiar 

Lord Phillimore. —The plaintiff-res- form of inheritance does not preclude the 
pondent in the present appeal sued the ordinary Hindu partice of adoption with 
present appellants and other parties to re- its usual consequences, x^doption in the 
cover various properties of which the only usual sense, however, may as some wit- 
one now in dispute is included in thelzara nesses suggest be of recent introduction 
of Naigaon. He claimed title as the rever- as a practice in this sect, 
gioner to the estate of one Ram Krishna In the course of the case there has been 
and alleged that these properties had been a good deal of confusion of the two differ- 

(jisposed of to the appellants by Sita, the , 

widow of Ram Krishna, without legal neces- (L 57 Ind. Cas. 545; 47 I. A. 21i; 39 M. b. 
«Uv (19204 M. W. N. 483; 22 Bom. L. 1}- 

In the course of proceedings it was es- 6r”b6V\b,.b87’V N. 243 ; 

that there was no legal necessity 48 c. 30 (P. c.). • • * » 
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it matters—the initiation of a chela and he had been adopted or not. Sita in 
le adoption of a son; but for the purposes 1891 when she wished to discharge her 
'the present decision their Lordships attorney Govinda Bharti and to appoint 
IsiimA that the nlaintitf will onlv succeed Vishnu in his place described Vishnu as 


ent matters—the initiation of a chela and 
the adoption of a son; but for the purposes 
of the present decision their Lordships 
assume that the plaintiff will only succeed 
if he proves that his father was adopted. 

This suit was begun on the 3rd August, 
1910, and, as it will speedily appear the 
adoption if it ever took place was a long 
time previous. Vishnu was about 22 yeai*s 
old in 1882 and is said to havo been 
three or four years old when he was 
adopted. This would put the adoption 
about 1864. Zingar died in 1869 or 1870. 
Ram Krishna died in 1885. Sita, his widow 
survived him for 20 years, dying in 1904 
The result is that, though oral evidence 
was given at the trial it was given by 
persons of advanced age, whose memory as 
I'egardsold matters which did not much con¬ 
cern them, is not altogethertobereliedupon. 

In 1877 Ram Krishna, as patel of a vil¬ 
lage, executed a power-of-attorney or par- 
wana appointing Vishnu his deputy and des¬ 
cribing him as son of Jairam. in 1882 some 
questions were raised as to the position 
of Vishnu in the family, and Ram Krishna 
claimed to cancel the power-of-attorney. 
On that occasion Ram Krishna said that 
Jairam had got Vishnu shaved as his chela 
or, as he states it in another document 
Vishnu had been shaved in his brother s 
name. He proceeds, however, to say that 
the further ceremony of bija hom h^“ 
not taken place that adoption as such does 
not take place in his sect and that \ 
had not been adopted. On the other hand, 
in a genealogical tree which he filed, he 
placed Vishnu in the position which would 
be occupied by the son of Jairam, qualify¬ 
ing him, however as a chela. 

Vishuu gave evidence in support of his 
claim and called witnesses. He also made 
the point that Ram Krishna had gone out 
of the family having been himself 
in adoption to his uncle Mana which Kam 
Krishna denied. . . 

In the end, the Deputy Commissioner 
said that, as Ram Krishna was the real son of 
Zingar, the patelfci should be recorded in Ram 
Krishna’s name, and that, if Vishnu was the 
proper heir he should get his rights estab¬ 
lished in the Civil Court. This he failed 
to do. Ram Krishna appears to have re¬ 
mained in undisturbed possession, 
succeeded by his widow, Sita. In 1886 the 
plaintiff claimed the patelki of a village 
against Sita, but failed. On that occasmn 
Sita said that she did not know whether 


having been adopted by her husband’s 
brother Jairam. 

In 1898 Vishnu brought a suit against 
her and some alienees from her, She then 
gave evidence and explained her previous 
statements saying that she had not said that 
he was the adopted son, but that he was 
a chela ; that she did not know the cere- 
monv of adoption I)ut shaving the head 
was not part of the ceremony. The suit 
which Vishnu brought against Sita ^ and 
her alienees was dismissed because in it 
he claimed as the adopted son of a mem¬ 
ber of an undivided family, in which case 
he should as surviving co-parcener, ^ have 
succeeded on the death of Ram Kiishna, 
and yet he treated Sita as lawfully in pos¬ 
session and only claimed as reversioner. 
Further, if the family was undivided, Sita 
by that’ date had been so long in adverse 
possession that the suit was time barred. 

The ceremonies for the creation of a full 
disciple are, apparently, two. the initial 
shaving and the subsequent ceremonj pei- 
formed after the lapse of a period of years, 
of bija hom. The ordinary ceremony of 
adoption is the giving and taking, and in' 

the case where the adoptive father is dead . 
this is evidence by placing the child on the 
lap of the widow. This ceremony could not 
be performed after the death of the widow 
and the adoptive grandfather Zingar— 
though he might concur with the widow— 
could not of himself make an adoption to 

^*The plaintiff's case \yas that the full 
ceremonies for making his father a disciple 
and the proper ceremony for adoption while 

the widow was alive, place. 

The defendants admitted that the cere¬ 
mony of shaving had taken place, but deni¬ 
ed that the further ceremony of Mja hom 

t A L^rnccuTTed denied that there had 
been any adoption and said that the widow 
was already dead. All these points were 

in controversy in the present case. 

There was a further controversy as to the 
factf which in the end was not determined 
r^arties appear to have thought that 
There coriW hTno adoption in a family 
where there were males, unless indeed with 
Ihe consent of them all. On t^is supposi- 
;• plaintiff endeavoured to make out 

S Ram Krishna had been adopted into 
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the family of his uncle Mana and no 
longer remained in the original family. 
But Ram Krishna had insisted that he had 
not been adopted by his uncle, though he 
had received benefits from him and as a 
kind of grateful recognition signed himself 
with the name of his uncle’s family. As 
however, this Board in the case of Yadao v. 
Namdeo (2) has decided that the consent 
of the other males is not necessary, for this 
part of the case the question of the possible 
adoption of Ram Krishna need not be con¬ 
sidered. 

The oral evidence given on the several 
previous occasions and upon the hearing 
of the present suit was conflicting. The 
plaintiff's witnesses deposed to the fact that 
Vishnu was shaved that he was adopted by 
being placed in the lap of the widow of 
Jairam and that the ceremonyof6ija /lomwas 
afterwards performed. Witness for the de¬ 
fendants, while admitting the ceremony of 
shaving, denied that there had been ’ the 
further ceremony of bija horn and said that 
the widow of Jairam was not living and 
could not, therefore, have taken part in the 
ceremony of adoption. It was, however, 
agreed that from the date of the ceremony 
of shaving Vishnu lived in his new family 
and bore a name showing that he belong¬ 
ed to it and had nothing to do with his 
former family, which, indeed, came from a 
different sub-division of the sect of Ghar- 
bai'i Gosavis. It was also proved that be¬ 
fore the date of Vishnu's initiation. Ram 
Krishna had separated in estate from his 
father Zingar. 

In these circumstances, their Lordships 
agree with the decision of the Judicial Com¬ 
missioner and that of the First District 
Judge who tried the case before remand, 
that the proper presumption is that Vishnu 
who had been styled on occasicins both by 
Ram Krishna and by Sita as the son of 
Jairam, and who had lived as if he were 
such a son all his life, must be deemed to 
have been validly adopted. 

For this purpose it is not necessary for 
their Lordships to determine whether 
initiation means adoption or whether in this 
B^ct the ceremony of initiation is a neces¬ 
sary factor in an adoption. These questions 
of custoip which are questions of fact need 
not be concluded by the present decision, 

m 64 hid. Cas. 536; 48 I. A. 513; 17 N. L. R. 145* 
30 M.L T. -SS; 26 C. W. N. 39.S; 42 M. L. J. 219- 
15 L. W. 565; 20 A. L. J. 481; 24 Bom. li R 609' 

AS 0. I; {im) A. I R. (P. C,) 216 (P. 0.). 


which is simply that upon the evidence i|i 
the present case it ought to be presumed 
that whatever was necessary was done. 

Now, with regard to the point taken that 
the plaintiff's suit was barred by limita¬ 
tion it is contended that Ram Krishna had 
usurped upon Vishnu and had acquired 
a title by adverse possession against him. 
But the plaintiff deduces title from Ram 
Krishna himself on the ground that he as, 
the adopted son of the brother is the latter’s 
nearest male heir. If Ram Krishna and 
Vishnu had been joint in estate Vishnu 
ought to have succeeded to the property 
now in dispute as surviving co parcener, 
and in that case Sita, the widow, ought not 
to have taken po.ssession and having taken 
possession she would have acquired for 
herself and for the present appellants as 
her alienees a title by adverse possession. 
But it has already been stated that Ram 
Krishna was not joint in estate with 
Vishnu and, therefore, Sita as his widow 
rightly took possession of Ram Krishna's 
property for her widow’s interest and_ it 
was not till her death that the plaint¬ 
iff’s title accrued and thus the suit was 
brought within time. 

There is one remaining point to he noted. 
If Ram Krishna had been adopted intu 
the family of Mana and thereby removed 
out of his own family Vishnu would no,t 
be his nephew, and the plaintiff, when he 
sought to prove this adoption, was lo some 
extent injuring his own cause by making 
his relationship more remote. But there 
is no finding upon this point and none 
seems to have been asked for and as Man^ 
was brother to Zingar it may well he thaj 
even if Ram Krishna is to be considered 
Mana’sson nevertheless the plaintiff would 
be the nearest heir. In these circumstances 
their Lordships think .that the judgment 
of the Assistant Judicial Commissmnfil 
■was right and they will humbly advwe 

His Majesty that the appeal should he ai6" 

missed with costs. 

z. K. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Barrow, Uogers & Nevill. 

Solicitors for the Respondent:— Messr^. 

T. L. Wilson <fe Co. 
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SUBHAS* ALT V. IMAMI BESUM. 



PRIVY COUNCIL. 

Appeal from thh Nagf jr Judicial 
CoMMissioN’Eu's Court. 

May 25, 1925. 

Present:—Lord Shaw, Lord BlanesV)urgh, 
Sir John Edge and Mr Ameer Ali. 

Mir SUBHAM ALI— Appellant 

ve rsus 

IMAMI BEGUM and otuers— 

Respondents. 

Inam—Berar Inam Rules, appUcabilitu of—CoH’ 
Struction of graut — Gmut to certuin person and Ins 
mate descendants, e.rtt*nt of -Female descenilanis, 
wh&ther entitled to share —5iat to recover share of 
income and for declaration of title. - Snl'sequcnt sni'f 
for partition--ReA judicata—Cuit Proeednre Code 

{Act V of WOS), s. ll. 

The Berar laam Rules lay down the conditions 
'Jfhich are usually to nccoinpany an /nam giant, but 
they contain nothing to prevent (.lovernincnt from 
altering or modifying any of the conditions in the 
case of any particular grant. here the riglit of 
inheritance is by the Inam certiliyate conlined to a 
particular class of descendants, whicli in its exclusion 
of another class of descendants from enjoyment is 
in terms unambiguous, there is no reason why the 
grant in these terms should not have enect. [p. <>»•, 

col. 2.] ... 

Where an Inam is gmnted to a person and his 
male descendants, the grant eannot be construed as 
meaning that it shall be continued to the male and 
female descendants of that person so long as theie 
is no failure of male descendants. The only grant 
ineiicha case is to the male descendants themselves 
and the word “to” can have no other than it.s ordi¬ 
nary meaning attributed to it. It cannot b: treated 
as meaning “during the exi.stenoe of »>r “pending 
the failure." and even if the word were capable <>£ 
being so extended a geueral grant could not in such 
a case be evolved from the words of tli^ grant m 
terms sufficiently wide to include female descendants 
within its scope, [p. 310, cols. 1 A: 2.] 

An Inam was granted to a certain person and his 
male descendants. After the death of one of the 
holders of the Inam who died leaving only female 
issue, the Inam was entered in the name of anotlier 
male descendant of the original graute.“. The dau¬ 
ghters of the last holder of the Inam thereupon 
brought a suit against the present holder foi a 
declaration that as the heirs of the last holder, thej 
had got a certain share in the grant and that they 
were- entitled to a certain .share of the profits tliereot. 
They were given a deevee for the share of the prolits 
claimed and a declaration was made in Iheir fa\our 
that thev were the OAvners of a certain share of tne 
Inam villages in dispute. After the death of the judg¬ 
ment-debtor the Inam was entered in the name of ms 
son. The plaintiffs then brmight a suit for parUtion 
and separate possession of their share m the inam. 
estate; . , . 

Held, (1) that so far as the plaintiffs claim to 
partition was concerned the matter ^vas not res judicata 
between the parties inasmuch as the previous suit 
related only to a claim for profits and a declaration 

mid a claim for partition if made in the previous suit 

might have been negatived even on the interpretation 
of the grant which was adopted in that suit; [p. 
col. 2.] 

(2) that th© ancecssioa ©t defendant to the 


Inam on the death of his father did not involve a 
re-grant of the Inam to liim by the Government, 
It l»enig merely a eonfinuuiice of the grant to 
liim in aocordanee wiili its original declared terma 
and tliai lie held tla* e.state liurdened with the ob¬ 
ligation of reeognizing the rights of the plaintiffs 
to the sliare of ineome dc.'lared by the decree in the 
previous suit. [p. .‘{50, cols. \& 2.j 

Cousolitlatecl appeals from an order of 
the Court of the Xagpur Judicial Com¬ 
missioner’s Court. 


Messrs. L. De Gruyther, K. C.,and J. M. 
Parikh, for the Appellant. 

Sir G. R. Lowndes, K. C., and Mr. E. B. 
Raikes, for the Respondents. 


JUDGMENT. 

Lord Blanesburgh.— The suit out of 
which these appeals arise was brought by 
the plaintiffs for partition and separate 
possession of their shares in an Inam 
estate or jagir in Berar, and for payment of 
their due proportions of Hie income for the 
three years immediately preceding the 
institution of the suit in February 1916. 
The estate now comprises the whole of the 
two villages of Barini und Dhotra, and three 
fields in the village of Ganuhpur in the 
Murtizapur talu(f of the Akola District. 
The original appellant, Mir Subhan Ali, the 
present certificate-holder and in sole pos¬ 
session of the/«am, was the principal de¬ 
fendant. 

The trial took place before the Additional 
District Judge at Akola. He, by his 
decree, dated the 2nd April 19J8, allowed 
the plaintiffs’ claims in full. On appeal, 
the Court of the Judicial Commissioner, 
Central Provinces, Berar Jurisdiction, by a 
decree of the 5th April 1921, dismissed the 
suit so far as it was one for partition and se¬ 
parate possession of the Inam, but approved 
the judgment of the Court below in respect 
of the plaintiffs’ claim to income. With 
the decree of the Judicial Commissioners 
both parties are dissatisfied, and in the 
present appeal and cross-appeal now con- 
.solidated, the plaintiffs, who were cross¬ 
appellants, ask that the decree of the Ad¬ 
ditional District Judge should be restored, 
while the defendant, Mir Subhan Ali, the 
original appellant, asks that the plaintiffs 
entire claim should be rejected and their 
suit dismissed. 

The fundamental question at issue is one 
of construction, namely, whether the benei ■ 
ficial interest in the Inam granted to a com* • 
mon ancestor of the parties and continued 

by the British Government in 186b passes 
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under the terms of the grant then made to 
all the heirs of-the grantees according to 
Shia Muhammadan Law or whether that 
interest devolves upon male descendants 
only. There is, however, a further ques¬ 
tion, namely, how far the rights of the 
parties, whatever otherwise on construction 
they might have been held to he, are now 
regulated by a decree said to be binding 
upon the defendant. Mir 8ubhan Ali. and 
made by the Judicial Commissioners in a 
suit brought by the ]>laintiffs against, inter 
aha, the father and predecessor-in-estate of 
that defendant. 

The facts of the case are not free from 
complexity, but they have been set forth 
at length and with perfect accuracy in the 
judgment of the Additional Judicial Com¬ 
missioners. Their Lordships accordingly 
will re-state them only so far as is necessary 
to explain the conclusions at wliich, on the 
whole matter,they have themselves arrived. 

Lands now represented by the estate in 
question had, from the end of the eight¬ 
eenth century, been held under mnnuds 
from the Government of H. H. the Nizam 
by a succession of holders in direct male 
descent in a Shia Muhammadan family to 
which all the parties to these proceedings 
belong. The Extra-Assistant Commission¬ 
er who, in 1864, inquired into the origin of 
the grant and the claims of the then holders 
reported that the grant was valid and that 
its enjoyment had been long and uninter¬ 
rupted. 

“It is not hereditary according to the 
terms of the .sunnud.f, but practically the 
grant has been enjoyed by four successive 
incumbents during the space of more than 
70 years and has assumed that right in a 
liberal point of view. I think the grant 
should be confirmed and continued to the 
present claimant and his descendants 
male.” 

These proposals of the Extra-Assistant 
Commissioner were supported both by the 
Deputy Commissioner and by the Com¬ 
missioner, and to give effect to them the 
Resident recommended that theestate should 

“be continued to the present holder and 
his male descendants in perpetuity.” 

On the 3rd December 1866, this recom¬ 
mendation of the Resident was sanctioned 
l«y the Government of India, and an Inam 
certificate was issued, stating that the 

gTant-^ne for personal maintenance—was 


[881. 0.1925} 

“to be continued rent free in perpetuity 
to present holder and his male descend¬ 
ants.” 

The “claimant" and "present holder” so 
referred to was one Mimawar Ali, the father 
.of the plaintiffs. To him the Inam certi¬ 
ficate was issued, and the fundamental 
question between the parties already re¬ 
ferred to depends upon the true construc¬ 
tion of these words in it. 

And yet not (juite so. For if, as has 
apparently been assumed in the copious 
stream of litigation which the grant has 
originated, an agnatic line of male descent 
is for one purpose or another thereby pre¬ 
scribed, then on a strict interpretation the 
grant has long since determined, inasmuch 
as Munawar Ali died in July 1896 leaving 
three daughters only—the plaintiffs and 
another—and no son. 

But, as might well be supposed, none of 
the parties contend for this result. Nor 
has it, in fact, eventuated. It had been 
brought to the notice of the Extra-Assist¬ 
ant Commissioner in the course of his 
inquiry that Amjad Ali, the second son of 
the previous holder, Muzhar Ali, and a 
half-brother of Munawar Ali, was in receipt 
of half the income of the estate by a title 
which Munawar Ali, the “ claimant ” or 
“holder” made no effort to displace. In 
the original cerificate his position was 
ignored, possibly by inadvertence. In I871i 
however, the omission was recognised and re¬ 
certified and in that year Amjad All’s namfi 
was by Government, entered in the cerdli- 
cateas sharer in the estate with Munawar Ah. 
The effect, it has been assumed, is that the 
grant must be construed as if made 
to Munawar Ali and Amjad Ali and their 
male descendants in perpetuity, or, as ® 
more compendious statement leading i“ 
the state of this family to the same result, 
as if made at an earlier dale to Muzhar 
Ali and his male descendants in perpetuity* 
The true meaning of these words or their 
equivalent, therefore, is the fundamental 
question in the suit. 

Amjad Ali died in 1880, and his son, 
Khairat Ali, was without objection, shown 
in his place on the certificate as a sharer 
along with Munawar Ali. The latter, ^ 
has already been said, died in 1896, ^ 
the lifetime of Khairat Ali. Of the three 
daughters whom he left, two are the present 
plaintiffs. The third, Aziz Begam marriea 
Khairat Ali as his second wife.-As Munawar 

Ali left no son, Khairat Ali was enter®® 
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as the sole certificate holder in resiiect of 
the whole estate. This was objected to by 
the present plaintiffs and by their mother, 
Moghli Begam, Munawar Ali’s widow, who 
survived him. They appealed to the Com¬ 
missioner against the order that Khairat 
Ali was to be sole certificate-holder. Their 
claim was, that while the grant according 
to its terms was only to endure so long as 
the grantees male line survived, the estate 
during the subsistence of the grant was 
to be enjoyed beneficially by all the heirs of 
the grantee, including females, according 
to Shia Muhammadan Law. The Commis¬ 
sioner refused to take this view^ of the 
grant, and he dismissed the ladies’ appeal 
on the ground that women could not 
succeed to the Inam, which was to be con¬ 
tinued to male descendants only. Khairat 
Ali died in 1914, and his eldest son by his 
first wife, Subhan Ali the present defend¬ 
ant, was indue course, entered in the le- 
gister as certificate-holder. His appoint¬ 
ment as such was once more opposed, as 
Khairat’s had been, by Imami Begum, one 
of the present plaintiffs. Her opposition 
was again overruled. The Inam was to be 
continued to male descendants 

The construction placed by the Revenue 
Courts upon the grant has, therefore, been 
uniform. But the plaintiffs in the present 
suit contend that it is erroneous, and tii y 
rely both as a res judicata and 
merits upon decisions of the Civil Courts 
in which their own view of the grant has 
been accepted. Their Lordships niay icre 
BO far anticipate as to announce that tne 
plea of res judicata will not avail 
plaintiffs to the full extent of their claims 
in these proceedings. This fundamental 
question of construction must, tnereior , 
be decided. It is convenient to proceed at 

once to its consideration. 

Upon it their Lordships feel no doubt that 

the meaning attributed to the words in qu 
tion by the Revenue Courts and by tne 
learned Additional Judicial Cominissioners 
in the present suit is correct. As it seemed 
. to the Judicial Commissioners, so it seems 
to them, impossible to hold that an 
that an estate shall “be continued to 
male decendants” of a certain person 
means that it shall be continued to tne 

male and female descendants 

80 long as there is no failure of male aes- 

cendants. It was sought in 
■ before the Board to treat the estate contei- 

red as being analogous to a base lee in 


English Law. Such analogies dre rarely 
helpful and very frequently they are mis- 


leading. But here the suggested analogy 
is non-existent. A base fee is a grant in 
terms general, its limitation in point of 
duration being due only to the fact that 
the grantor was possessed of no estate 
enabling him to extend the grant, however, 
generafits terms, for any period subse¬ 
quent to the extinction of his own issue. But 
here there is no grant at all in general 
terms. The only grant is to the male de¬ 
scendants themselves—a very limited ex¬ 
pression—and the word “to can have no 
other than its ordinary meaning attributed 
to it. Itcannot be treated as meaning “during 
the existence of” or “pending the failure of,” 
and even if the word were capable of being 
so extended, their Lordships would still 
have difficulty in seeing how, from the 
words, a general grant could anywhere be 
evolved in terms sufficiently wide to include 
female descendants within its scope. 

The learned Trial Judge found such a 
"rant by holding that the certificate here 
was governed by what are knoun as the 
Berar Inam Rules, and particularly by No. 
V of these rules, and that the grant must 
within that rule be treated as having been 
made in favour of “direct lineal heirs and 
undivided brothers”—an expression which 
would include females. Their Lordships 
a^reewith the Additional Judicial Com¬ 
missioners in thinking that the learned 
Additional District Judge erred in attribut¬ 
ing to these rules an operation universal 

and unqualified. The rules, it is time, lay 

down the conditions which are usually to 
accompany an Inam grant, but they con¬ 
tain nothing to prevent Government from 
altering or modifying any of the conditions 
in the case of any particular grant. And 

where as in the present case, the right of 
inheritance is by the certificate confined to 
a particular class of descendants which m 

its exclusion of all females from enjoyment 

rin terms unambiguous, there is no reason 
known to their Lordships why the grant in 
these terms should not have effect. As re¬ 
gards decisions upon the meaning of other 
Irants cited in argument, their Lordships 
feed only eay that no authority was brought 
?o their Ltice which leads them to qualify 
the effect which they attribute to the words 

of grant in the present case. 

So far, therefore, the claim of the plaint- 

iffsVwbetber for partition or for a share of 


350 


SL’BHAN ALT V. IMAMl BEGUM. 


the profits of the estate, is not established. 
But the bearing and effect upontheseclaims 
of decrees in previous suits brouglit by the 
plaintiff's in the Civil Court remains to be 
considered. These are four in number. It 
will, however, suffice to deal in any detail 
with one of them only—namely, the Civil 
Suit.No. 137 of 1904, filed in tlie Court of 
the CivilJudge of Amraoti by the present 
plaintiffs against Khairal Ali, and lus three 
children by Aziz Begam. The claim there 
made was for a share of profits of the estate 
for 1903-4 and for "a declaration that as 
heirs of Munawar and his widow, Moghli 
Bogam, they got a half share in the jatjir, 
and that they are entitled to the use of 
fruit and fodder from the villages.” 

The judgment awarded the plaintiffs a 
decree for the share of the profits claimed 
and declared that "the plaintiffs have 109- 
144 of half-share of the jagir villages in 
dispute." This decree was affirmed in 
appeal and second appeal. 

“The entr>*," says the AdditionalJudicial 
Commissioner in his judgment on the second 
appeal, “ regulates the duration of the 
grant but not the enjoyment of it as be¬ 
tween the heirs of the grantee, and the in¬ 
heritance devolves under the ordinary law 
in force in the family. No authorities to 
the contrary have been cited." 

In the later suits this view was also 
taken. In the second and third the plaint¬ 
iff's share of profits for the years 1901-5 to 
1909-10 were claimed and awarded against 
Khairat Ali: in the fourth and last suit, 
brought against all the children and widow 
of Khairat Ali after his death in 1914, the 
claimwas for a shareoftheincome of 1911-12, 
and a decree for such share was made 
against the defendants to the extent of the 
assets of Khairat Ali in their hands. 

Now it was not disputed by the defend¬ 
ant before the Board that the decision in 
Civil Suit No. 137 of 1904 was binding as 
between the parties to it and their repre¬ 
sentatives in interest to the extent that 
the plaintiffs are entitled during life to the 
there define Ishie of annual income, but 
itwas contended that the defendant, Subhan 
Ali, does not claim through Khairat Ali, so 
that the decree is not binding upon him. 
Their Lordships concur with the learned 
Additional Judicial Commissioners in 
rejecting this contention. The succession 
of the defendant to the inam did not 

^volve a re-grant by Government. It was 
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merely a continuance of the grant to him in 
accordance with its originally declared 
terms. He holds the estate burdened with 
the obligation of recognising the rights of 
the plaintiffs to the share of income declar¬ 
ed by the decree in the suit of 1904. 

But no further. In that suit partition 
was not asked for, and their Lordships 
prefer in these aj)peals to deal with the 
question of partition as one which was not 
there decided because it was not raised. 
There are grounds on which a decree of 
partition might have been refused to the 
plaintiffs even by a Court which inter¬ 
preted the grant as did the Additional 
Judicial Commissioners in that suit. In 
their judgment accordingly lliere can be 
no question of res judicata in the plaintiffs' 
favour so far as their claim to partition 
is concerned, and on the view which their 
Lordships take of the grant that claim 
cannot, as has already been stated, be main¬ 
tained. 

Their Lordships in tlie circumstances can 
feel no surprise that Khairat Ali resisted 
all claims of the plaintiffs to a share of the 
income of the estate and was unwilling to 
accept for subseqtient years the principle 
of the decree in the suit of 1904. But it is 
right that that position should now, without 
further question, be accepted, and that the 
plaintiffs should not have imposed upon 
them the burden of instituting successive 
suits to establish a claim which, as between 
the parties, is no longeropeii to discussion. 

Iheir Lordships accordingly think that 
there should be added to the decree appeal¬ 
ed from a declaration that by virtue of the 
decree in the Civil Suit No. 137 of 1904, 
each of the plaintiffs is during her life aod 
as against the defendant and his successors- 
in-interest in the property in dispute entitl¬ 
ed to 109-288 of half-share of the income 
thereof, and liberty should be reserved 
after each year to apply to have the amount 
of such income determined by further pro- 
ceedings in the suit and declared in a fur¬ 
ther decree. 

With that addition to the decree, inserted 
to spare the parties unnecessary expense, 
their Lordships are of opinion that the 
decree appealed from should be affirmed 
and both appeals dismissed. 

Their Lordshipe will humbly advise Bis 
Majesty accordingly. 

There will be no order as to the costs of 

these appeals except that in accordance witn 
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the order in Council of the 30th May 1924, 
granting to the plaintiffs special leave to 
cross-appeal, the costs of the defendant of 
that application must be paid by those 
cross-appellants. 

2 . K. Appeal dismissed. 

Solicitors for the Appellant;—Mr. E. 
Dalgado. 

Solicitors for the Respondents: -Messrs. 
T. L. Wilson cC- Co. 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 

March 3,1925. 

Present.-—Lord Wrenbury, Lord 
Phillimore and Lord Carson. 

N. S. P. K. L. PALANIAPPA 
CHETTIAR, siNua deceased (now 

kEPKESENTEl) BV N. S. P. K. L. 

KOLANDAIVELU CHETTIAR}— 
Defendant—Appellant 
versus 

K. V. KATHIRESAN CHETTIAR 

and others—P uiNTIFFS—RESPONDENTS. 
Pleadings and proof- Suit to recover damages for 
breach of contract—Agent, authority of, .denial of-- 
Bur^n of proof — Appeal—Question of fact—Inal 

Court, conclusions of, value of. 

PUiutiff brought a suit to recover a certain sum 
ty way of damages resuming from the re-sale of ce^am 
^bods alleged to hate been sold by the plamtifl to 
the defendant through a certain broker, delivery ot 
which had been improperly refused by the defendant. 
Defendant denied that the broker bad any autlionly 
from him to enter into the contract. The only evi 
denoe produced by the plaintiff in respect of nis 
case was his own allegation that the broker liaa 
entered into the contract on behalf of the defendant, 
and had signed his Broker’s Bpok on behalf of the 
defendant and that the transaction had been entered 
in the ^y book and Ledger of the plaintiff to the 
defendant’s debit. The broker was examined as a 
defence witness and stated that he had no authority 
from the defendant to enter into the contract and 
tlmt the defendant did not ratify the purcha.se of 
the goods. The defendant in his evidence also denied 
that he had ever given authority to the broker loi 
entering into the contract. The suit was dismis^d 
by the Trial Court but was decreed on appeal. Un 
appeal to His Majesty in Council: 

Held, that it was the duty of the plamtiff to 
the contract on the basis of which he sought to 
recover damages and that the proof of the contrac 
necessitated proof of authority given to the 
and that even if the evidence upon this or t e 

defendant and the broker were eliminated, there was 
fltiU an utter absence of evidence of any authority on 
the part of the broker to enter ifito the contract on 
behalf of the defendant and that consequ^tly plaint¬ 
iffs suit was liable to be disiaiflsed. [p. 352, col. 
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Where tho question involved is one of fact the 
conclusion arrived al by the Trial Judge who ha.s 
had the advantage of seeing the witnesses examined 
and cross-examiui'd, should not be interfered with 
by the Appellate Court, [dod.] 

Mr. K. Broivn, for the Appellant. 

Mr. Narasimliam, for the Respondents. 

JUDGMENT. 

Lord Carson.—The plaintiff (respond¬ 
ent) was a merchant in Madras, who in 1918 
was carrying on business in piecegoods. 
He brought the present suit against the 
defendant, since deceased, and now re¬ 
presented by the appellant, to recover 
Rs. 13,384 damages resulting from the 
re-sale of goods alleged to have been sold by 
him to the defendant, and the delivery of 
which had been, as was alleged, improperly 
refused by the defendant. 

The plaintiff’s case was that, on the 27th 
August 1918, the defendant, through a 
broker named Ramakrishna, agreed to pur¬ 
chase from liim 20 cases of saides for 
Rs. 29,910. and subsequently refused to 
accept delivery of, or pay for, such goods 
and entirely repudiated the alleged con¬ 
tract. There is no dispute that, on the 
date in question, the said broker did purport 
to purchase these goods from the plaintiff 
on behalf of the defendant and with his 
authority. The contract was signed by the 
said broker as being on behalf of the defend¬ 
ant in the plaintiff’s contract book. The 
defendant, however, denied that the broker 
had any authority from him to enter'into 
such a contract, and the question to be 
determined is purely one of fact, viz., “ had 
he or had he not such authority?” 

The case was tried before Mr. Justice 
Phillips in the High Court of Judicature 
at Madras (Original Side), and he came to 
the conclusion, on the evidence in the case, 
that the defendant had not entered into 
the contract and had not authorised the 
broker to enter into such contract on his 
behalf. The only evidence produced by the 
plaintiff was his own allegation that the 
broker had entered into such contract on 
behalf of the defendant and signed his 
broker s book on behalf of the defendant, 
and proved that th© transaction had 
been entered in the day book and ledger to 
the defendant’s debit. The broker was not 
called as witness on behalf of the plaint¬ 
iff although a subpoena had been taken 
out for his examination, but he was sub¬ 
sea uently examined as a witness for the 

detence ^ He stated that he had ng authority 
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from tlie defendant and that the defendant 
did not ratify the purchase afterwards. 

The defendant, in his evidence, also 
denied that he had ever given authority for 
entering into the contract, and the learned 
Trial Judge, while raising some criticism 
\ipon a portion of his evidence, says that, 
on the whole, he impressed him favourably 
when in the box, and that he was inclined 
to attach a certain amount of weight to his 
oral denial of the contract. He also stated 
that, whilst he was not prepared to accept 
the broker’s (Ramakrishna's) evidence in 
toto, he was prepared to accept it in so far 
he says that he had not the defendants 
authority to purchase, and he, therefore, 
held that the plaintiff had failed to prove 
his case. 

The plaintiff appealed to the High Court 
of Judicature at Madras (Appellate Side). 
That Court reversed the decision of Mr. 
Justice Phillips, and hence the present 
appeal. The Appellate Court refused to 
give any credence to the evidence of the 
broker saying that his evidence showed 
that he was a person of no character at ail, 
and that not the slightest realiance could 
be placed upon his evidence. They made 
no reference to the denials of the defendant. 
It had been, however, alleged by the plaint¬ 
iff that immediately after the signing of the 
book by the broker he had sent an invoice 
or patti to the defendant, and both Courts 
appear to have decided that the defendant 
had refused to accept such patti. There was 
a subsequent meeting to discuss the situa¬ 
tion that had arisen by reason of the 
defendant’s refusal to accept the goods, at 
which the plaintiff, the defendant, the 
broker, one Veerapa Chettiarand one Visva- 
natha Aiyar were proved to have been 
present, and it is not disputed that the patti 
was produced upon that occasion and com¬ 
ment was made as to the fact of its having 
had no date, and it was alleged that, after 
this meeting, the patti remained in the 
possession of the defendant. Upon these 
facta the Court of Appeal decided that "the 
only conclusion which we can draw from 
the evidence is that, as a result of this 
interview, the defendant retained the patti, 
and we would go further and say that the 
proper inference is that he accepted the 
patti." It would appear as if the Appellate 
Court were of opinion that the fact of the 
patti remaining in the possession of the 
defendant proved, in some way or other. 


the existence of the contract, which had 
always been hitherto repudiated. Assuming 
that the defendant did on the occasion men¬ 
tioned retain the patti, their Lordships can 
find no evidence to support the decision 
that such retention was either an admission 
of the contract or the creation of a new con¬ 
tract so as to justify the inference drawn 
by the Appellate Court, and they are unable 
to concur in the reasoning or the decision 
come to by the Court of Appeal. It appears 
to their Lordships that the Court of Appeal 
has not sufficiently considered—that it was 
the duty of the plaintiff to prove the 
contract, which in the present case neces¬ 
sitated proof of authority given to the 
broker, and that, even if the evidence upon 
this point of the defendant and the broker 
were eliminated, there would be still an 
utter absence of evidence of any authority 
on the part of the broker to enter into the 
contract. 

Their Lordships are also of opinion that 
the Court of Appeal, in disregarding the 
evidence of the defendant and the broker 
on the question of authority, did not 
sufficiently bear in mind the fact that the 
learned Trial Judge, who believed both 
the said witnesses, had the advantage of 
seeing them examined and cross-examined. 
In the circumstances, therefore, their Lord- 
ships are of opinion that this appeal should 
be allowed with costs and that the judg¬ 
ment of Mr. Justice Phillips of the 26th 
day of March 1920 should be restored, 
and they will humbly advise His Majesty 
accordingly. 

z. K. 

Appeal allowed.. 

Solicitors for the Appellant:—Messrs. T. 
L. Wilson & Co. 

Solicitor for the Respondents:—Mr. H. 
Polak. 
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LAHORE HIGH COURT. 

Criminal Revision No. (i of iy 25 . 

Februnry 24 , 1925 . 

Present :—Justice Sir Henry Scolt- 

Smith, Kt. 

KEHR SINGH— Accused- 
Petitioner 
versus 

EMPEROR— Respondent. 

Penal Code (^Ict XLV of ISuO), s. Jl 'f-licciiviuo 

gt'atification to help owner to recover stolen propertii 
Gratification received by thief himself- Ojtencc. 

Section 215 of the I’enal Code is not inlen.le<l to 
apply to the actual tliief but to a person who take.^ 
gratification on account of helping? the tnvnor to 
recover stolen property without at the sjime tune nsin^; 
all the means in his favour to cause the oll'ender ti» be 
apprehended and convicted of the oflence. 

Petition, under s. 439, Cr. P. 0., for revi¬ 
sion of an order of the Sessions Juiip:e, 
Amritsar, dated the 31st December 19-4» 
affirming that of the Magistrate, hirst 
Class, Amritsar, dated the 15lh Septemuer 
1924. 

Lala Rama Nand, for the Petitioner. 
Kanwar Dalip Singh, Government Advo¬ 
cate, for the Respondent. 

JUDGMENT.— This is an application 
for revision of the order of the Sessions 
Judge of Amritsar who dismissed the 
appeal of Kehr Singh, who was convicted 
by a Magistrate of the First Class, undei 
8. 215 of the Indian Penal Code. 

The evidence for the prosecution is to 
the effect that the she-buffalo of Kala Singh 
was stolen while grazing outside the 
village by Kehr Singh petitioner 'yj®* 
the following day, took Rs. 100 as bhtinga 
and promised to return the stolen animal 
after eight daj's. As he failed to do this 
a report was made to the Police more than 
two months afterwards and he was eventual¬ 
ly challenged and convicted under s. 21 d as 

aforesaid. , i /i. • 

The evidence as to the actual theft is 
that of a little boy Charagh. This evidence 
was believed by the learned Magistrate but, 
in spite of this no charge was fiab^^d 
against the petitioner under s. 379, Indian 
Penal Code. The learned Sessions Judge 
also says in his judgment that there is 
clear evidence that the buffalo was actually 
stolen. This shows that he also believed 
the evidence of the boy Charagh. Queen- 
Empress V. Mohammad Ali (1) is cited as an 
authority for the proposition that e. 215 is 
not intended to apply to the actual Iniei 

(1) 23 A. 81. 
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but In someone who takes any giatilicalion 
on acconiit of helping the owner to recover 
the stolen proiierty without at the same 
time using all the means in his power to 
cause the'off’ender to be apprehended and 
convicted of the offence.^ This decision was 
followed iii/?> i'c \(dli 1 errulhcvan (2)andl 
entirely agree with it. It is obvious from 
section itself that the person who takes a 
gratification is other tluin the actual offen¬ 
der with regard to whom he should use all 
means in his power to get him apprchoiuled 

and convicted. 

It is clear from the judgment of tlie 
Magistrate that lie believed Kehr to 

be ^Ihe thief. If this was so he should have 
charged him with tlieft and not, witb an 
offence under section 215, Indian Penal 

OocIb. 

I therefore, am of opinion tliat the con¬ 
viction under s. 215 cannot stand. Kehr 
Singh should have been charged with the 
actual theft if there was sufficient evidence 
to make out apWma facie case against hum 
If not he should have been discharged. 1 
allow'the revision, set aside the conviction 

and sentence, acquit Kehr 

that he be forthwith set at liberty. 

, Revision alloiccd. 

Z. K. 


L>} 24lnd. Cas. y5l; 15 Cr. L. J. -171; 26 M. L. J- 


SOS. 


NAGPUR JUDICIAL COMMIS- 
SIGNER’S COURT. 

CuiMiNAE Ai’feal No. /a 01* 

June 18, 1924. 

Pvcsc^^t! —Baker, J. 
and Mr. Kotwal, A. J. 0. 

CHUNILAL—Accused—Appellant 

versus 

FMPEROR—Respondent. 

Mirder-^Voiah of occused 
Act (I or deceased to Pohee con- 

^er^il^'^nJaU show.ny moiue for attaeL, adnuss^bU- 

«ci was iu by 

bebalf of hy eiiip o>c . J (ipmunfled the keys 

a rival 1 nnd .m the la.tey's 

of the property fu m t assaultetl hy tlu* 

ren,saUo dehver up 1^ a report of the incident 
accusech The de ^ the deceased 

t\fst«w!«f \viu; «‘ki£0 id died as the tesuU o£ 
the wound: 
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/M’/, ti:;u ilii- l.y the «lc<'oa>cd to lli<' 

I''ll'-y i.t t!i-:,ill hill, i.v the :i,-c-.is (| -aithc 

,hyiu -.lo.-. li, ui,;, ji,,. 

I" [■•'>^'•>>1-11 In-.ivMl.h- ill -vifl.-iN-c un-h r s yj 

'•! 1 ..f th- i'vi.h i;.-, Ai-t. i> ■ 

A-.-uy d Uh,, la-.v y.,n:l, . f 17 . r Is v.-ars ..f 

■jv,.- v.-jtli n.. rKi.viwiu-r . { t|„. woiM slahr,,-.! the 
«' a kjuf* wui], y iinkn(»\vu s 

>\Ui\ his : 

//’./■/ that thr a-H-nsed was Lrnilly « f inunler hut 
'lat iiii-hr the eiivinnstiUK-^>s the sVnteiiee . ftrans- 
|. .rtath.ii fnr Ilf.. w.Mihl luu t tlic ends . f ju..tiee and 
that It was ii-.t neees>ary In pass the sentt nee nf death 
Iipnii him. ||) ;;ad, enl. 1,] 

Ciiminal afipeal against an order of the 

Sesston.s Judge, Xajirptir, dated the lolh 
April 1!)24. 

Mr. I . A. lUrldcar, for Ihe Appellant. 

Mr. P. Lobft, for ('rowii. 

In this case the accused 
Miumlal Halwai has lieeii convicted l.y the 

T J. T^" l~i ^'hgpur, tinder s.’;i02, 
^dian I’enal Corh-*, (,f the murder of f,ne 

Bapii .\\\at i hy .‘'taldjfigliini in the stt^mach 
^Tith a kniiL* and has been sentenced to 
dealli. 

Many of ilie facts in lliis case aie aJ- 
nutted. A large (lorlion of the judgment 
of the learned t^< ssi<)iis Judge is taken up 
l^^■itll the histoiy of the disputes between two 
widows out of which the present case arose. 
It is not necessary to go into all tiiese 
details. Admittedly onebheoram Palil, who 
owned Ki-annas sliare in iVo?^^a Pardi and 
4-annas sliaie in Movza Bhagi i\Ialiari 
lahsii Ramtek, died without issue, leaving 
two widows, Saraswati and Bhagirathi 
There were disputes between the widows as 
to the possession of the property and Saras¬ 
wati attempted to take possession of the 
property at Bhagi Mahari by force. For 
that purpose she engaged the assistance of 
some hadmashes from Nagpur, and the pre¬ 
sent accused, who is a lad of about 17 or 18 
accompanied lier parly to Bhagi Mahari- 
iie himself ‘ ays he went in the capacity of a 
cook Bhagirathi’s 7n«^'/i/car. Mahadeo,‘lives 
at 1 ardi, and the house of Sheoram Patil at 
Bhagi Maliaj'i was in charge of Bapu Awari 
on behalf of Bhagirathi. On Saraswati and 
her party demanding the keys Bapu refused 
to give them up, and it appears that he was 
struck by the accused. Ultimately he gave 
lip the keys. The following morning an 
altercation is alleged to have taken place 
between Bapu and the accused, in the 
course of which the accused stabbed Bapu 
in the stomach with a knife, causing his 
death. 

There is no evidence as to the actual 

circumstances of the murder, but it is not 


[881 0 . 192 ^ 

disputed that there was an attempt by Saras¬ 
wati and her parly to take possession hy 
force cf the piopei ty at Bhagi Mahari end 
that Bapu who was in the service of Bhagi¬ 
rathi was stabbed. It seems probable that 
he was stabbed by some member of Saras¬ 
wati s party. Before dealing with the 
evidence it may be observed that the present 
accused was not only a stranger in the vil¬ 
lage but also the youngest and most in¬ 
significant member of the parly of Saras¬ 
wati, and, therefore, it seems unlikely that 
Bhagirathi’s party would accuse him falsely 
of the murder if it were really committed 
by some other more influential man. It 
might, of course, be argued that the accused 
is being sacrificed in order to save somebody 
of greater infiiience, but this would not he 
supported by Bhagirathi’s party. 

The only witnesses who give direct evi¬ 
dence against the accused are P. W. No. 1, 
Mahadeo mukhttar of Bhagirathi, P. W. 
No. -1, La.xman also in the service cf 
Bhagirathi, and P. AV. No. H, Bajirao Bhat. 
Ueutain witnesses from the village weie also 
called. l)ut they do not altogether support 
the pro.seciition, probably from fear of the 
accused’s parly. 

Ihcrelie.s been a good dfal of argument 
on I lie subject of Vithal Prasad, P. W. No. lO 
V ith tlie object of showing that he had gone 
to the village on behalf of Bhagirathi. Th® 
learned Sessions Judge has discussed this 
(luestion at very greatlength. Vithal Prasad 
liad very shortly before this occurrence 
been Saraswati’s manager. He appears to 
be a man of dangerous character. It is 
sought on behalf of the defence to show that 
he was in the service of Bhagirathi at Ihe 
lime of this occurrence because he directly 

contradicts the evidence of the prosecution 

witnesses as regards the accused and tells 
much the same story as Kisan Mhali, P. 

No. 12 ,who admittedly is one of the parO' 
of Saraswati. We do not think it is neces- 
saiy to add much to what the learned Ses¬ 
sions Judge has said on the subject. In the 
first place it is extremely improbable that 
Mahadeo, the mukhtea^' of Bhagirathi, would 

apply for assistance against Saraswati to a 

person who, on his own admission, has been 
in charge of Saiaswati’s interests up to a 
few days before these occurrences. It hss 
also been pointed out by the learned Sessions 
Judge, that it was only on the morning on 
31st October 1923 that possession was taken 
by force of the property at Bhagi Mahan 
by Saraswati’s party, and there was not 
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for Mahadeo to communicate with his 
Pleader Mr. Desbpande at Nagpur in onter 
to engage the services of \ ithal Prasad. 
Vithal Prasad says that Mr.^ Deshpande 
came to him in the morning of 31st October 
1923, whereas Mr. Deshpande and Mahadeo 

altogether deriying having engaged Villial 
Prasad. The news of the forcible possession 
could not have reached Nagpur by that 
nioroiing. We cannot rely on the word of 
Vithal Prasad against that of Mr. Deshpande 
and Mahadeo. The principal fact on which 
the defence relies is the withdrawal of two 
prosecution cases by Mahadeo agaiiust ^ ithal 
Prasad. There were two cases pending, one 
under s. 352 and the other under s. 19 d of the 
Or. P. 0. against Vithal Prasad. The case 
under s. 352 was dismissed for non-appear¬ 
ance of Mahadeo. the reason being that the 
hearing of the case coincided with these 
events atBhagi Mahari, and Mahadeo wascon- 
sequently unable to leave the village. 1 he 
explanation for the withdrawal of the othei 
case is that a compromise was effected wuli 
Vithal Prasad. The explanation is not alto¬ 
gether a satifactorv, but there is no^ reason 
to suppose that the finding of the bessions 
Judge that Vithal Prasad came to the village 
on behalf of Saraswati is wrong. He himselt 
has admitted that he slept and took his food, 
with Nane Tembhekar, a leading member 
of Saraswati's party. It has been suggested 
that the leaders of these two opposite tac- 
tions simply made a show of opposition in 
order to earn their fees, but as Sarasuati 
herself and Mahadeo, the mukhtcar of 
girath-b were both in the village their res¬ 
pective parties would hardly have fratei- 
nised under their very eyes. We have no 
doubt that the view of the learned bessions 
Judge, is correct and that y ithal Prasa , 
who in the Mushafari book is described as 
“manager" had come there on behalf o 
his former employer Saraswati. Even, how¬ 
ever, if his view is wrong and Vithal 1 rasad 
has been engaged specially by Bhagirathi, 
he is not a person on whose word reliance 
could be placed, so that his statement should 
be preferred to those of the other witnesses, 
and as the learned Judge, has pointed out he 
is contradicted by the panchnama which 
he himself wrote and which give.s the 
of the accused as the person who stabbe 

The story of the witnesses, P. Ws. Nos. 1,4 
and 6, is that on the morning of ihe ist 
November last while the respective parties 
Vere endeavouring to settle the matter in 


the Baila’ of Sheoram l^atil, the accust'cl 
Avent out willi n lota iu his hand and after 
sometime reUinied running with a blood¬ 
stained knife in his hand, saying that he 
had stabl>ed Bapu, and he was shortly after¬ 
wards followed hy Bapu who had a punctur¬ 
ed wound in his side and stated that he 
had been stabbed by the accused. The 
accused then ran to the Bada ol Anand Kao, 
who is a relative of Saraswati. Bai)u s 
Avound was bandaged but he died. Im¬ 
mediately after this oeeurrence a report was 
made to the Police Station at Parseoni, and 
it is to be observed that the name of the 
accused occurs in this report as the person 
who stabbed Bapu. This report was wrilten 
bA* Rajaram, P \V. No. 3, and Avas taken l)y 
Amrita Kotwar, P. W. No. 2, to the Police 
Station. The aceuseds name was thus 
known from the verv first as having stablied 
Bapu, and RajariTn says that he got the 
name from the Kohvar, though the lattei 
denies this and says that he did not know 
the name but only knew that Bapu had been 
stabbed by a Palielwan from Nagpur. 

None of the prosecution Avitnessesj.ro- 
fesses to have been an eye-witness, yi-' 
not know the circnmstani'ea under winch Uio 
accused stabbed Bapu, but the presumi)tion 
is that thev are connected with the dispute 
about possession of the Bada iu the couisc 
of which the accused had struck Bapu tlie 
day before. We agree witli the bessions 
Judge in holding that the report made by 

Bapu regarding the taking ol possession to 
the Police is admissible under s. 3., cl. 1) 

of the Evidence Act, and although lie did 
not mention the name of the assailant 
which he did not know he pointed out the 
accused as having struck him to Mahadeo 
mukhtear on his arrival. 

The storv told by Vithal Prasad and 
Kisan Mhaii,P. W. No.- 12, who is one of 
Q Lwflti’q uartv that the accused came 
S" and'saAlie had been assaulted by 
a certain person does not appear to be tiue 

luhough'the ,-itnesses rom the village cb 

Sofof the Akhar to Sheoram's 

I, with a lota in his left hand and a 
bada with a 

‘^fi afterwards with a wound in his ribs, 
admits in cross-examination that 

the knife was blood-stained. 
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Kisan Dhimar, P. AV. Xo. Vi, saw the boy 
running froin the direction of Aklrir to¬ 
wards Sheoram's hada with a knife in his 
hand and states that he was shortly after¬ 
wards followed by Bapu who was crying 
that he was dying. Both these witnesses 
have resiled from their statements before 
the Committing Magistrate. The knife was 
reco\ered from the bath room in Anandrao's 
house by the Sub-Inspector on the in¬ 
formation given by the Kisan Mhali tP- 

\V. No. 12), although Kisan now attempts to 
deny this. 

The whole of the evidence has been 
exhaustively discussed by the learned Ses¬ 
sions Judge. Ihe knife has been identified 
by a number of witnesses as the one which 
the accused was carrying and it has been 
found by the Imperial Serologist to be 
stdincd \Nitli liuniciii Jii thcs6 cir* 

cumstances e haA'c no reason for disagree- 
with the view taken by the learned 
Bessions Judge who has discussed the whole 
of the evidence in detail. I'he accused 
himself has admitted that when Bapu 
came to the bada of Sheoram after he 

had been stabbed, accused ran to Anandrao’s 
house. 

The suggestion that Bapu Avas killed by 
one of his own party because he had given 
up the keys disposed of by the fact that 
Bapu made a complaint to the Police that 
he had been compelled to hand over the 
keys. If the party of Bhagiralhi, that is 
to say Mahadeo mvkhtear, Avanted to "et 
up a false case, he Avould have selected 
some more important person and not this 
boy as the assailant of Bapu and would 
have deposed or got men to depose that 
the incident occurred in their presence 
whereas no witnesses were called to say 
that they actually saw Bapu being stabbed 
and we are entirely in the dark as to how 
he incident occurred. In all probability, 
the learned Judge thinks it Avas connected 
with the assault on Bapu by the accused on 
the previous day. 

In these circumstances there are no 
grounds for differing from the view of the 
learned Sessions Judge that the offence of 
murder is proved against the accused, but 
^7 tliat his age is given as 

17 or 18, that we do not know thecircums- 
tances Avhicli led him to stab Bapu and 
that the Sessions Judge himself finds the 
accused to he a raw youth Avith no exneri 
ence of the Avorld we are of opinion that 
the sentence of death passed upon him 
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should be reduced to one of transportation 
for life and we reduce it accordingly. 

Sentence altered. 


LAHORE HIGH COURT. 

Criminal Appeal No. 957 op 1924. 

December 13, 1924. 

Present 'Mr. Justice Zafar Ali. 
KANJIT SINGH Tajavar—Accused 

Appellant 

VCV$US 

EMPEROR —Respondent. 

Peval Code {Act XLV of JSOO). s. }2J,-A~Evidenc6 
Act (I of JS7Ji, s. y/4, JUus. [f)—Exciting disafec- 
tio7i towards (joierniiient—Pnblicalion of pamphlet-' 
Authorship, pi'oof of~y,’amc appearing on title page, 
whether suiHcient. 

Jn the ;j|jsenoe of any other evidence the mere fact 

taut tht* title of a jianipijlet bears a certain namo 
ui>t justify iJie conclusion tliat a person bearing 
that name, and nobody else, could be the author and 
j>ublisher of the pamphlet. The prosecution must 
j)rove liv evidence that the accused is the author or 
publiaUer of the pamphlet, [p. 357, col. 1.] 

Cjinunal appeal from an order of the 
Magistrate, First Class, Amritsar, dated the 
12th Se])tember 1924. 

Mr. G. S. Salariya, for the Appellant. 

Mr. C. II. Carden Noad, Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT. —This is an appeal from 
a conviction and sentence under s. 124'A of 

the Indian Penal Code. The charge against 
the appellant is that he is the author and 
publisher of a poem in guinnukhi styled 
Kale te Gore de sawal jowab” which, 
brings into hatred or contempt or excites 
disaffection towards the Government es¬ 
tablished by law in British India. Being 

a non-co operator he did not defend him' 

self and did not state whether he was thC' 
author or publisher of the book or not. 
The question Avhether he was, was disposed 
of by the Magistrate thus :— 

The name of the author Bhai Ranjit 
oingh TajAvar accused is printed on the 
title page of the booklet and it is clear 
proof of the fact that he alone is the author 
and publisher of the said pamphlcL 
Ihere is no rebuttal on this point and! 
decide the question against the accused. 

It is contended in this Court that the 
appellant was not the author and published 
of the pamphlet and that there, is no 
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dence on tho record to show that he was. 
Mr. Noad, who appears for the Crown, 
admits, that there is no evidence on this 
point but refei*s to illustration (/) to s. Il l 
of the Evidence Act according to wliich 
the Court may presume that the common 
course of business has been followed in 
particular cases, and he urges that it should 
be presumed in the present case that 
the appellant was the author and publisher 
of the poem. This presumption could be 
made if there were anything to show that 
the accused had no namesake or that liis 
name could not have been adopted by any 
other person. In the absence of all evi¬ 
dence, the mere fact that the title page 
of pamphlet bears his name does not 
justify the conclusion that he and nobody 
else could be the author and pui)li3her 
thereof. This being so there is no evi¬ 
dence on the record to attribute the author¬ 
ship of the book to him. 

I, therefore, accept the appeal, set aside 
the conviction and sentence and order that 
the appellant be released from Jail forth¬ 
with. 

z. K. Appeal accepted. 


of the petition of Gohi)id Prasad {V, the 
olTence of criminal trespass has not been 
made out. 

It has been argued that, as a matter 
of fact, the decision arrived at by the 
Magistrate on the evidence of the case was 
to llie elTect that the applicant had been 
turned out of the house and that the pos¬ 
session of it had been made over to the com¬ 
plainant who liad, afterwards, been forcibly 
ousted by tlie applicant. If those were 
the real jfacts then obviously the conviction 
would be rigid, l>ut I do not think tliat 
tlie First Court really meant tliat, what it 
said was that "the dakhalnama is a deci¬ 
sive proof that tlie complainant was put 
in possession of the house and tiiat the 
accused, Kewal, was ousted hy an order of 
the Court." Tlie dakhalnama apparently 
only gave formal possession of the house 
and actual physical possession was not 
given, as would appear from the findings 
of the learned Sessions Judge. On those 
findings, having regard to the ruling of 
this Court, which is binding on me, I must 
hold that the otYence is not proved. 

I accordiuglj’ allow the application and 
acquit the applicant of the offence charged 
and direct that the line, if paid, be re¬ 


funded. . , 

2 ^ Application allowed. 

(ij 2 A. 4C5; 1 Ind. Dec. (x. s.) 8GG. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 643 of 1924. 

December 17, 1924. 

Present :—Mr. Justice Ryves. 

KEWAL— Accused—Applicant 

versus 

TUPAIL AHMAD— Opposite Party. 

Penal Code (Act XLV of 1800), s. 1 , 1 , 8 —Criminal 
trupass —Formal possession delivered in execution of 
decree —Actual possession remaining loith accused 

vjfince. 

Where formal possession of a house is delivered to 
a decrei-holder under a dakkalnami, the judgment- 
debtor remainiug in actual physical possession of the 
house, the latter cannot be said to be guilty of au 
offeniii} Under s. 448 of the. Penal Code. 

In the nidtter of the petition of Gobind Prasad, . A. 
465; 1 Ind. Dec. (n. s.) 8G6, followed. 

. Criminal revision against an order of the 
Sessions Judge, Meerut. 

Mr. Hamid Hasan, for the Applicant. 

. The Assistant Government Advocate, for 
ths Cjrpwn. 

JUDGMEtiT*—On the facts as they 
appear in the judgment of the learned 
Judge it seems to me that, having regard 
to tne decision, of this Court In the matter 


MADRAS HIGH COURT. 

Appb.vl against Order No. 116 of 1924. 

November 6, 1924. 

Present:— Uv. Justice Wallace and 
Mr Justice Madhavan Nair. 

L. PATTABl CHETTY— Plaintiff 

—Appellant 
versus 


GOPALA CHETTY and others— 

PPENDANTS Nos. 2 AND 3-RESPONDENTS. ^ 
iminal Procedure Code (Act V of l 8 US\, ss. l'j-),l,J) 

[ Laanction to prosecute granted before amend- 
o) Code -Lapsiii'i of sanction-Procedure — 
ri.u- Court po-oer of, to make complaint 

1715 \’nf ihp (h- V C . does not empower a 
rior'coma t. do wint a subordimUe Court had 

here before the amendment of tlie Cr. P. a a 
rdinate Court granted sanction for the pro- 
Sn of a person in respect of an offence mentioned 
195 of the Code, but the Mnct.on lapsed owiag 
,e subsequent amen'-lmcat of the Code . 
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If'Ll. th'i^ reneiy of th? co;Tiplainant wist") 

siib‘rJinate CourL to make a complaint under 
til • arii^n'I-^'l s. t7i‘. uf th'C>l“ and not t>m''vc a 
"iui Court under s. ITG-A of the C)de to niake 
a I .’nplaint. 

Appeal against an order of the District 
Court, Coimbatore, in 0. P. No. 90 of 
dated the 7th February 192!:, (0. P. 
No. 2 of 1923 on the file of the Court of 
the District Miinsif, G )bichettipalayain). 

Mr. K. Xarasimha Iyer, for the Appel¬ 
lant. 

Mes.'is. Krishna Aryaand Veeraraghavalu, 
for th'^ Itespondents. 

JUDGMENT.—We think that the 
District Judge’s order is without jurisdic¬ 
tion. lie had jurisdiction to interfere 
under s. dlG-A of the Cr. P. C., and file a 
comjdaint only in two contingencies (a) that 
the District Munsif had not made a com¬ 
plaint under s. 470; ih) that he had rejected 
an application to make a complaint. Con¬ 
tingency does not apply obviously. As 
to contingency (a) the Ilistrict Munsif had, 
no doubt, not made a complaint under s. 
470. Put when he passed his sanction 
order, lie had no power or jurisdiction to 
make such a complaint which must be a 
complaint under the amended s. 470, since 
that section was not then in force. We 
cannot hold that s. 470-A was ever intend¬ 
ed to ai)f)ly to a case of a Court not invok¬ 
ing a power whicdi it had never power to 
invoke. 

d'he lower Court's order is, therefore, 
without jurisdiction and is, therefore, set 
aside. It is open to respondents to proceed, 
as they should have done, when the sanc¬ 
tion order lapsed hy the passing of the 
amended Cr. lb C., by moving the District 
Munsif s Court to make a complaint. 

V. N V. Order set aside. 

z. K. 


ALLAHABAD HIGH COURT. 

(’kiminal Appeal No. 250 of lOi'S. 

May 4, 1925. 

Present: —Mr. Justice Banerji. 

RAM OIIARAN DAS— Appellant 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V oi lSd8), ss. 1,76, 
i,76B~'Oifence which appears to have been committed/' 
meaning of—Order directing complaint to he made— 
Appeal—Appellate Court, power of. 


The intention of the Legislature is that in cases oi 
appeals under s. 47G-B of the Cr. P. C. the Appellate 
Court should rc-consider the entire matter on the 
merits, and while allowing reasonable weight to the 
opinion of the Court below should nevertheless re¬ 
consider the question of the propriety of the order 
apjtealed against upon a complete review of the entire 
facts. If the Appellate Court is not satisfied that 
a prima facie case lias been made out the order 
appealed against must be set aside, [p. 358, col. 2,] 

The words ‘'offence whicli appears to have been 
committed" in s. 47G of the Cr. P. C. mem that the 
facts befciie tlie Co\irt unless rebutted show that an 
offence has been committed, [p. 358, col. 2; p. 359, col. 
1 ] 

Criminal appeal from an order of the 
Sessions Judge, Mainpuri, dated the 27th 


of February 1925. 

Mr. Hazari Lai Kapoor, for the Appel¬ 
lant. 

The Assistant Government Advocate, for 
the C’rown. 

JUDGMENT.—This is an appeal under 
s. 476-B of the Cr. P. C. against an order of 
the District Judge of Mainpuri directing 
the appellant to be prosecuted under s. 193 
of tlie Indian Penal Code in respect of cer¬ 
tain false statements. The first point to con¬ 
sider in this case is what are the duties 
of an Appellate Court in cases in which an 
order is made by the lower Court direct¬ 
ing the prosecution of any one. Section 
470-Bhasbeen enacted by ActXVJIIof 1923, 
and the same Act has omitted original sub- 
s. 6 of s. 195, wliich gave the Appellate 
Court power of reviewing an order granting 
sanction or an Older by a Court instituting 
a complaint. Chapter XXXI of the Cr. P- 
C. lays down the ordinary procedure and 
powers relating to appeals against con¬ 
victions or acquittals. Section 476 B em¬ 
powers the Appellate Court in appeal to 
direct the withdrawal of the complaint, or 
in cases where the First Court has refused 
to complain may itself make a com¬ 
plaint. I am of opinion that the Legislature 
intended that the Appellate Court m 
cases of appeals under s. 476-B of the Cr. 
P. C. should re-consider the entire matter 
on the merits, and while allowing reaso^ 
able weight to the opinion of the Court 

below, should nevertheless re consider Bie 

question of the propriety of the oraer 
appealed against upon a complete review 
of the entire facts. If the Appellate Court 

is not satisfied that a pWma/acic case nas 

been made out, the. order appealed agmnst 
must be set aside. The words “offence wbicii 
appears to have been committed” seem to mfl 
to have been used by the Legislature 
mean that the facts before the Court ufl* 
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less rebutted show that an offence has been 
committed. 

Now coming to the facts of the case, 
on the 18th of October 11)21, one Shiain 
Lai brought a suit for recovery of Rs. 131 
on a bond dated the 18th of April 1920 
in the Court of the Munsif of Shikohabad. 
The munsarhn of the Munsif's Court in the 
ordinary course of business reported that 
the bond on which the suit was based had 
the words ''"chhah mah" after the words 
"efc sal" and that the former words appeared 
to be written in a different ink. He further 
reported if one year was the stipulated 
period, the suit was not within time. On 
the office report being brought to the notice 
of the learned Pleader for the plaintiff, he 
made a statement which appears to me 
not to contest the viunsarim's report. Ihe 
Munsif directed the plaintiff to appear be¬ 
fore him personally on the 25th of Octobei'. 
On the 21th of October a compromise was 
filed in Court in which it was stated tliat 
the defendant had paid the entire money 
sued upon, and the plaintiff admitted 
having received the money from tl\e de¬ 
fendant, and the plaintiff did not claim 
his costs. On the 25th of October tins 
application was verified by both parties. 
It appears that the Munsif was very sur¬ 
prised that the defendant, who had con¬ 
tradicted the original loan on the loth of 
April 1920 should have at once satisfied 
the plaintiff’s claim after the plaint had 

been filed. ^ . 

The Munsif held an enquiiy into the 

question of whether the bond in suit was 
for one year, or whether the words ‘ chhan 
mah" had been interpolated. After taking 
down the statement of the present api>v l- 
lant Raran Chan Das on the 3lst of October 
1921, he recorded the statements of ohiam 
Lit, Kharagjit, marginal witness, and the 
defendant Randhira Chamar, and passed 
an order under s. 176 of the w I • » 

and made a complaint against Shiapfi Lai 
to the District Magistrate of Mainpuri. An 
appeal was filed by Shiam Lai before the 
District Judge under s. 476-B of the 
Or. P. C. The learned Judge allowed the 
appeal of Shiam Lai and directed notice 
to issue to the petitioner Ram Charan Das 
to show cause why he shouhl not be pio- 
secuted under s. 193 of the Indian leual 
Code for having falsely stated outhe oLt 
oc October 1921 that the words 
mah" were not written by him, and t ia 
the time for re-paymeut in the bond was 


only one year and not one year si.v months. 
On the 27th of Februarv 1925 the learned 

V 

Judge passed an onler in the following 
terms:—“In pursuance of the notice issued 
by the Court ag-iiust R:im Charan Das he 
put inappearanc'e through a Counsel. I have 
lieared the learned Advocate for Ram 
Charan Das but I see no good grounds 
why the prosecution of ilam Ciiaran Das 
under s. 193 of tlie Indian Penal Code 
should not be ordered There is a strong 
priina facie case to prove that he made 
liie following false statement before the 
j\Iansif of 8hikohal)ad on olst of October 
1921 knowing tliat the statement made by 
him was false and not true.’’ lie then 
set out the false averments and directed 
that the appellant l)e j)rosecated under 
R. 193 of the Indian Penal Code, and he 
further directed that, the case Vte sent to 
the District -Magistrate of -Mainpuri for 
trial. It is against this order that an appeal 
has been filed. As no reasons are given 
to enable me on appeal to decade whether a 
prim<i facie case has been made out, I have 
examined the record of the case against 
Shiam Lai. 

Tlie learned Judge in liis order ot the 
3rd of Februarv 1925 in the* api)eal of 
Shiam Lai said “I think the view taken 
bv the viunsavini of the Munsifs Court 
and the learned -Munsif him.self is erro¬ 
neous I see absolutely no .liffercnce in 
the ink of tiie words "eh sil" and the 
words '-c.hhah mah", and I wonder how 
it was that the munsarini came to report 
that the words "chhalnnah" wore in differ¬ 
ent ink 1 hav*^ examined the document 
in ciu^sdon and I am unable to agree with 
tlie view taken by the learned Judge. 
The words "chhah mah" are not only written 
indifferent ink but the angle at which the 
lines forming the words ‘ (-/i/m/i mah are 
written is dilferent from that of the whole of 
the rest of the docninent. The learned Assis- 
tint Government Advocate who also exa¬ 
mined the document was unab e to say 
tliat the ink with wlueh the words Mali 
mah" was written was the same as the rest 
of the document. An exmiimatmn of the 
do'-nment was made wit.i the help of a 
niwerful magnif.ving glass. 1 am ot upi- 
n on that the view taken hy the learned 
Unnsit about the doenni’ut wes correct. 
I hive also examined the otner evidence 
in the case, and I cannot und rstand how 
Khara.'jit, an illiterate pm-.t m, could have 
ideatifiicl the bond, and could have re- 
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membf-TOil the r-xAct period forwhiclithe 
loan \va^ given. 1 am not impressed by 
the evi'len<*e of Ruidhira C'hamar as it 
seems t'> me siuprising that he waited for 
siurh a length of time to re-pay the bond, 
and a ibw davs after the suit was institut¬ 


ed, he sati.'lied it out of Court. 

The result is that no ease has i)een made 
I'Ut for the |irusecutioii of Uam (fharan 
l)a.s the aiijicllant. 1 allow his appeal ami 
set asi'ie tlie order of the District Judge 
dated the 27lh of February V.Vlo direct¬ 
ing tlie t)rosecatioii of the appellant under 
s. l!K>oFth'‘ Indian Penal (’ode aid direct 
liini tn wilhdraw tin' complaint. 

y.. K, A)>])e<il uUohyaK 


MADRAS HIGH COURT. 

December 8, 1924. 

Present :—Sir Victor Murray Coutts- 
Trotter, Kt., Cliief Justice, 

Mr. Justice Beasley and Mr. Justice 
Srinivasa Ivensar. 

Inthematterof G. NARASIMHACHARIAH 
n. A., n. L., HIGir COURT VAKIL, 
KUMBAKONAM. 

Lfrjnl inar.titi'inerf! .Ic^ (Will nf JS70)^ .<?./? - 
Professional misc('n(luct — Misnpprofiriation of elient'.'s 
moneii- Puninh ment. 

A Vaki! vas n-tainfd by two persons one <>f whom 
was a ij’isha huly anU tlio nlhcr an old man. 'I’liev 
w<‘re tiie ]«laintirfs in a suit in wliicli there stoorl a 
eertain sum to their credit in (Innil. The \’jikil drew 
the money out of Court, Imt failetl to j»ay the amount 
t<i the clients on the ostensil)lc ground that he could 
mil interview the ladyaufl that the old man couhl not 
give a valid diseharge. The same Vakil was handed 
a eertain sum of money hy amilherelienl, a defendant, 
with instnietions to admit the plaintiff's claim to 
that extent and to deposit the amount in Court. 
The \’akil misappropriated the amovinl and without 
the client’s knowledge obtained adjournment after 
adjournment of the case and ultimately confessed 
judgment for the whole amount of the plaintiff's 
claim; 

Held, (1) that a man guilty of two such grossly 
dishonest and improper actions could not safely he 
allowed to he entrusted with the interests and monies 
of future clients; [p. 361, cols. 2.] 

(2) that the cases were of such gravity that in justic 3 
to the public and the profession, the High Court could 
do no less than order that the A'akil be stmek off the 
rolls. [i6id.] 


Case referred for the orders of the High 
Court by the District Judge, West Tanjore, 
in his letter, dated the 18th September 
1924, in the matter of a High Court Vakil, 
practising at Kumbakonam. 


Mr. K. S. Krishnansami Iyengar, iov the 
Vakil. 

The Advocate-General, for the Reference. 

JUDGMENT. -In this case a High 
Court Vakil practising at Kumbakonam 
has had three charges made against him 
in relation to his professional conduct 
which have been sent up to this Court by 
the District J udge, West Tanjore. 

We think that the third charge, which 
admittedly has not been perfectly investigat¬ 
ed, is one in which it would not be possible 
to say with certainty that a case of profes¬ 
sional misconduct has been proved. 

There remain two other charges the facts 
of which have been fully investigated and 
reported upon by tlie learned District 
Judge and, as his findings of fact are not 
controverted, I will shoiTly summarise what 
they are. In the first case the Vakil was 
retained by two persons one of whom was a 
gosha lady and tlie otlier was an old man. 

They were the plaintiffs in a suit in 
Avhich there stood to their credit in Court 
a sum of Ks. 1,218, and it is not disputed 
that the Vakil drew that money out of 
Court. It was, of course, his duty to pay 
it over to his clients, and the only answer 
he has is that he could not interview 
the (josha lady and that he did not know 
that the other litigant could give him a 
valid discharge, it is a poor excuse, be¬ 
cause there can be no doubt that the 
man in the case could have got the gosha 
lady, who was not gosha to him, to exe¬ 
cute a proper discharge. But a yet easier 
course was open to the Vakil; if he was 
in that position, he could have paid back 
that money, wliich he had taken out, into 
Court and stated his reasons for doing so; 
and, indeed, so long ago as the 29th of 
August the District Munsif reported to 
the District Judge that he had in fact 
directed the Vakil, if he was bona 
embarrassed about getting a proper dis¬ 
charge, to put the money back into Court 
where it would be received. That is the 
first charge. It involved the loss to the 
clients of a substantial sum of money. 

The next charge relates to a much graver 
matter. In that case the Vakil appeared 
on^ behalf of the defendant in a mortgage 
suit. The defendant's attitude was that, 
although something was due, it was a great 
deal less than what was claimed in the 
suit. It is unnecessary to go into the 
details of that defence but it broadly 
came to Ihis, that, owing to the refusal 
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of the plaintiffs to take his money at a 
time when he was willing to pay it, they 
had iiitiated the claim by claiming in¬ 
terest throughout a long period when 
they could have had the money but would 
not take it. In these circumstances, the 
client’s instructions to the Vakil were to 
admit that Rs. 7G0 odd was due, and he 
handed that sum to him with instructions 
to deposit it in Court. The Vakil did 
not deposit it in Court, nor did he dis¬ 
claim liability formally for the balance of 
the plaintiff’s claim. He tried to get adjourn¬ 
ment after adjournment, doubtless with¬ 
out informing his client of it; and finally 
on the day of hearing, when he couhl 
obtain no further adjournments and no 
longer put oft' the evil day, he confessed 
judgment for the whole amount due. The 
client instructed somebody else who, on 

the whole matter being gone into, persuad¬ 
ed the learned Judge that the client had 
been deceived, and the learned Judge 
very properly on review restored the case 
to the list for trial on the merits. But 
the Vakil into whose conduct we are ex¬ 
amining did not refund the money and 
the best he could do was to pass to the 
defendant a promissory-note for the money 
with interest as from the date when it 
was deposited with him. His defence to 
that charge was that he was given the 
money on condition that it should only 
be paid over to anybody if he could 
a final settlement with the other side foi 
a sum not exceeding the funds in his 
hands. It seems quite clear from the 
record and from the subsequent attitude 
of the Vakil that he made noserious attempt 
whatever to effect a settlement with the 
other side. They had a Vakil in charge 
of their case whom he does not pretend, 
in the evidence that he gave, that he 
approached in any way. But he throws 
out vague suggestions that he made some 
proposals to settle with the other side 
directly with the clients. It hardly con¬ 
forms.to the best standard of professional 

conduct that he should try to go behind 

the back of the professional man on the 

other side with whom he ought to have 
dealt; However, let that pass. He now 
practically admits that he misappropnatea 
the money but pleads that he got in o 
very serious financial trouble owing to 
expenses of a marriage in his family ana 
owing to his having made himself surely loi 
a friend who failed to discharge the pun- 


cipal liability and involved him in a debt 
of some U.s. 20,000. So he says. Tliat he 
was embarrassed tlieve can be no doubt, 
because the learned Judge lias forwarded 
with tlie ])apers. and ([uite properly for¬ 
warded, for our consideration a large num¬ 
ber of judgments and execution proceedings 
taken against this Vakil. 

In these circumstances, what is to be 
done? Hehas had tlie wisdom to abandon 
the untrue statements of self-justification 
which lie i»ut forward before the District 
Judg(‘. If llie <iuestion was merely one of 
the amount of punishment to be meted out 
to him were he standing \i\ a criminal 
dock, tliat attitude would undoubtedly 
commend itself to the (Jourt. But we have 
not only to consider the interests of the 
Vakil even should we believe that his 
repentance is sincere and that his present 
intention is that he will give no cause for 
further complaint about his conduct, but 
we have to consider the public in a matter 
of tliis kind and we have also to consider 
the legal profession generally. How can 
we sav that a man, who has been guilty of 
two such gi'ossly dishonest and improper 
actions as these, can safely be entrusted 
with the interests and monies of future 
clients. We cannot. Were we to suspend 
him, we should mark our sense of disap¬ 
proval of such conduct by a suspension 
so long that it would be practically equival¬ 
ent to debarring him from ever efficiently 
practising again and also we should prevent 
him from doing what we hope he will en¬ 
deavour to do, namely ,to put his affairs in 
order and earn his livelihood in some other 
walk of life. These cases are of such 
gravity that we feel that, in justice to the 
pul)licand the profession, we can do no 
less in this case than order that the Vakil 
be struck off the rolls. The sentence of the 
Court will he tliat G. Narasimhachari, 
High Court Vakil, be struck off the rolls 


ol this Court. 

V. N. V. 


Vakil struck off the rolls. 


Z. K. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Mis 'tiLi.AM: Petition Xo. 77 of 1924. 

Xovember 10, 1921. 

Present:—Me. KoUval, J. C\ 
X.VTHL'SING- A' CL’sed—PE ruTONER 


versus 

EMPEROP-OFF.>sirE Party. 
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T'-'ii iln ill tli-r-'Aii U '”1 l)\-till* (’inrt. Il makes no 
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'i'“i'A initif i-is-'if a [’"lire Oili.-r. When an 
a'-'H 'l pors'll oliji'. is t'j ill-’ invseno* of a Police 
().'ti ■ Mj' ('til''!’ p'T.'^'ll til'- .Mairi-^h-iit - lias to decide 
\c;i'-iii-r ihc a.-.-us •d'.'^ f'Mr of [l|•l•jn■lice to Ids case is 
V ■ i' 'U il>l ■, 0"nsi<l 'i iii‘.: lilt' i:iti lli;;,'ncc and siiscepti- 
I'iliti'-s of til- class t'l v.-iii'-h li* li.'lon^s and not 
111 •I'.-ly nil tlicr Ids j<r-'S'nc* is conveni -nt or lielpful 
'iii't or th- pros •'•mion. In lli.* case of a 
j'-rsoii int/Tcst -I in lli- j>rosectition, sik'Ii as a I'olice 
O.li • r. odicr ih.in liie I’los 'cutini; O.licer, even ndiere 
th • (’'iirt ifs'df do-s n-'l S'-‘ sullicient reason to order 
tint In shall not ri-m dn in th-<'ourt-ronn. it may put 
it l I that o|- to th- Pros'cvitiiiK OlHc-r xvhetlier in view 
i f th * a •••usi.' i s ohjfction In will withdraw or be 
advis 'd t i withdraw fiom th- (.Nmrt-room. 

It is n )l advisihh- that a l’>>lic.- OlHcer interested in 
a '• as - pro” lin‘4 licfoiv a .Magistrate should receive 
-pti I'lal tr-:itin-nt as asnit outlie as sn*‘h 

tr -i!'in:it is iMl-ulat-d to lire *d s ispieion in tin* mind 
ofth'a ' "is'l as to ilia indepciidonce of the Magis- 
1 rat-. 


Ap|)UcaUoii for revision of an order of 
the Pir.vt (Mass Ma.^iblraLe, lloshungabad. 

Mr, '/. Sen, for the Petitioner. 

ORDER.—Ido not think thatany cogent 
ground for transferring the case at this 
stage has been made out. At the same 
time it may be pointed out to the Magis¬ 
trate, with reference to his remark 
in his explanation to the District 
Magistrate that there is no law or ruling 
under which the Police OHicers whose 
presence was objected to could be excluded 
from the Court, that s. 352, Or. P. C., gives 
power to the Court of ordering that any 
particular person shall not remain in the 
room used by the Court. It makes no 
exceptions in the case of a Police Officer. 
The Magistrate has not merely to think 
of the help any Police Officer may be able 
to give him or the prosecution; but has 
also to consider ths susceptibilities of the 
accused and the elfect which the presence 
of the Police Officer is likely to produce 
in the minds (f the accused and witnesses. 
When an accused person objects to the 
presence of a Police Officer of other person 
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the Magistrate has to decide whether the 
accused’s fear of prejudice to his case is 
reasonable, considering the iutelligence 
and su.sceptibilities of the class to which 
he belongs and not merely whether the 
presence is convenient or helpful to the 
Court or the prosetfution. In the case of a 
person interested in the prosecution such 
as a Police Officer other than the Prosecu¬ 
ting Officer even where the Court itself 
does not see sufficient reason to order that 
lie shall not remain in the Court-room, it 
may put it to that or the Prosecting Officer 
whether in view of the accused’s objection 
he will withdraw or be advised to withdraw 
from the Court-room. In any case it is 
not advisable that a Police Officer inter¬ 
ested in the case proceeding before the 
Magistrate should receive exceptional treat¬ 
ment as a seat on the dais, as it is cal¬ 
culated to breed suspicion in the minds 
of the accused as to the independence of the 
Magistrate. The application is dismissed, 
z. K. Application dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 141 uf 1925. 

April 14,1925. 

Present;—Mr. Justice Boys and 
Mr. Justice Banerji. 

BUDIIAN— Accused—Applicant 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V of 180S), ss. UO, 
112—Security proceedings—Preliminary order, 

—Being me^er of gang of dacoits, whether ground 
for proceeding—Evidence of mibstantive offence, 
ther admissible—Acquittal on previous charge— 
deuce relating to previous charge, whether can be taken 
into consideration. 

A Magistrate who issues an order under s. 112 of the 
Cr. P. C. must be careful to see that the order that he 
is issuing is in the terms of the section which he pro* 
poses to apply, [p. 363, col. 2.] . . . 

Being a member of a common gang of dacoits is no 
a ground for proceeding against a person under s. lA 
of the Cr. P. C. [ibid] , 

Where proceedings are taken against a person una* 
s. 110 of the Cr. P. 0. on the ground of his 
habitual robber, evidence that bad characters ossem 
ble at his house is entirely irrelevent unless it ^ 
dence showing that the bad characters were 
or that the assembly was for the purpose of 
and not, for instance, merely for the purpose of gani 
ing. [i6id.) • 

There is no warrant for the proposition that « 
dence which might possibly form the basis of a cna^ 
of a.substantive offeace is necessarily to be exciuoe 
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in procesdmga under s. 110 and cannot form tlie basis 
of an order under s. 112 and a limling under vS. 118 of 
the Cr. P. 0. [p. 314. cai. 2.] 

The fact that a person against whom proceedings 
are being taken under s. lid of the Cr. P. C. was 
acquitted of a charge brought against him of a sub¬ 
stantive offence does not entitle him to have all evi¬ 
dence excluded of the inoident whicli fonnod the 
subject of the previous trial. It is entirely a question 
of the value to bo attached to tlxe acquittal. If he was 
acquitted on tlie ground that the case was totally false 
against him no Magistrate or.Judge would think <'£ 
taking the case into consideration against him. (hi 
the other hand if he was only given the benclit of the 
doubt there is no reason why tlie incitlent should not 
be put in evidence and giv(-n whatever value it might 
be worth. The fact of nequitial may dimini.'^h and 
even destroy wholly the value of the evid**nee, but 
does not vender it inaclmissible. [p. 3(53. col. l.J 

Criminal revision from an order of tlie 
Sessions Judge, IBulandsliahr, dated the 
31st January 1925. 

Dr. M. L. Agnrwala, for the Applicant. 

The Assistant Government Advocate, for 

the Crown. . ... 

JUDGMENT.— This is a case in which 

security has been taken from three per¬ 
sons under s. 110 of theCr. P. C. One of 
them Budhan has applied to tliis Coiiit 
in revision. He together with the othcis 
received a copy of an order under s. IH 
of which the following are the material 
terms: “are members of a common gang of 
dacoits, and that you are dacoits and house 
breakers and thieves i^y habit and you 
jointly commit olTencos". The Magistiate 
found* in the following terms at the end 
of his judgmenl:-“l. therefore, conlirm the 
notice given to tlie accused and order tliem 
each to execute a bond, etc., etc. . As he 
took security for three years the ca-sc 
went up to the Sessions Judge_ who con¬ 
firmed his order. The application foi 
revision made hy Budlian in tins bouit 
came before Mr. Justice Stuart, in Uie 
first of the grounds reliance was jilacea 
upon a ruling of this Court in. 
of Ram Prasad v. Emperor (1). Mr. Justice 
Stuart referred the case to a Bench becaiivse 
he did not agree with the proposition laicl 
down in that case. The. argument bei()ie 
ns has been directed to two jioinls. (U 
that in view of the ruling to which we have 
just referred the order of the Magistrate 
could not be sustained, and (2; that eli¬ 
minating the evidence of association as a 
member of a gang of dacoits, there was n() 
sufficient evidence remaining to supp(>rt 
the order of the Magistrate. Much of public 
time and money would be saved in these 

(1) 86 Ind, Gas. 282; 23 A. L. J. 18; ]‘- R- G A. 45 
Or.; 11925) A. 1. R. (A.) 250; 26 Or. L. J. 746. 


cases if the Magistrate who issues an order 
under s. 112 were to be careful to see 
tir.st that the Older that he is issuing is 
in the terms of the section wliich he pro- 
pose.s to apply. We have (pioted above 
the order un<ier s. 112 wliich the Magis¬ 
trate issued, lie there gives tlie accused 
notice that they are charged with being 
members of a common gang of dacoits. 
A reference to s. HO of the Code will show 
that no such phrase occurs in it from 
Vjeginning to end. Ho goes on to say 
“and that you are xlacoits.” The word 
“dacoit” similarly does not occur any¬ 
where in the section. The second error 
is, however, of less importance than the 
first, but it would have been desiralile to 
avoid both. Finally we note that the 
Sessions Judge in his order of the 31st 
of January 1925 says: “Apart from this 
positive evidence there is general evidence 
of his (Budhans; being a habitual robber 
and that bad characters assemble at his 
house.” Section llOdoes of course make men¬ 
tion of a habitual robber, but there is no 
such charge permitted by s. 110 as that 
based on having liad characters assemble 
at voiir house, and evidence, whether there 
be‘much or little, to that ellect is ah- 
«:olutelv irrelevant unless it is e\idence, 
'ami is found to be evicleiire, showing 
that the bad chaiacters were robbers, or 
that the assembly was for the purpose of 
robherv, ami not p. merely for the pur¬ 
pose of gambling. We Imd, therefore, 
{hit we nTust eliminate entirely from the 
notice to the accused, and from the findings 
of the Magistrate and the judge against 
him the irrelevant matter to which Me 

have referred. Before leaving this qiies- 
,ion we may refer to the. judgment o 
Mr Justice Mukerji in the case of Ixam 
Trasad v. E,npcror , U h- 'vlncli reteren a 
hns already been made. IhaL case is 
inUrelv di.itingishable from the. present. 

case the ‘o ''f 

- '{h J Sna ' th!{l 

the\- were habitual dacoits and belonged 
to the dangerous gang of Dhani 
Kishen dicoits". The chaise 
habitual dacoits was cleaily 
parcel of the charge that 

r h.™ .1- 

23 a. Li. j. - ] 


and Ham 
of being 
part aud 
they be- 
of Dhani 
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charge comes \vithin the terms of s. 110, 
and we should, therefore, have been entirely 
in agreement with the learned Judirein 
setting aside the order for security in 
that case. That case has, however, been 
pressed n^on us, and we have little 
doubt that it was so pressed upiai }.Ir. 
Justice Stuart who referred this ease to 
a Bench as authority for a much wider 
proposition, namely, that evidence indicat¬ 
ing the commission of a substantive 
offence punishable under the Indian Penal 
Code or oilier Act dealing with substan¬ 
tive offem^es is inadmissible in proceedings 
under s. 110. We do not think that such 
a proposition can pr^ssibly be supported. 
The case which we have just mentioned 
does not even purport to go so far. It 
dealt with a state of facts whicli did not 
come within s. 110 of the Cr. P. ('. and did 
fall within s. 100 of the Indian Penal 
Code. It is tnre that .Mr. Justice Mukerji 
used the words ‘’being a member of a 
gang of dacoits is a definite offence de¬ 
fined and punishable under the Indian 
Penal Code and it was for that reason 
that under the ireveiitive sections action 
could not he taken for having committed 
a specific offence”; but it is clear from 
his preceding remarks that he was only 
suggesting an explanation, a suggestion 
with which we agree, of why the Legisla¬ 
ture had thought it unnecessary to insert 
in s. 110 any provision relating to associ¬ 
ation with a gang of dacoits and was very 
far from holding that the fact that evi¬ 
dence points to the commission of a 
substantive offence ])unishable as such 
renders it inadmissible in a ca?e under 
B. 110 of the Cr. P. C. The latter proposi¬ 
tion is on a wholly different footing from 
that which Mr. Justice Mukerji was ap¬ 
proving. It is quite impossible to hold, 
and there is no justification in the terms 
of 8. 110 for holding, that because there 
is some evidence that a substantive offence 
has been committed, that evidence cannot 
form part of the evidence upon which an 
order under ss. 110 and 118 can he based. 
We need only take a particular case. If 
a witness comes into Court and says that 
the general repute of is that he is an 
habitual thief that evidence is clearly ad¬ 
missible. Is the evidence of the witness to be 
ruled out because in cross-exarainatiou he 
Bays: “my reason for saying this, amongst 
other things, is that I am certain that he 
is the man I saw stealing my property 
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and I have heard from many persons that 
he is believed to l)e the man who stole 
the property of B, (.\ D&ndEon various 
dates". His evidence is clearly directed 
to a specific substantive offence punish¬ 
able as such, but it is quite clear 
that if he has no other evidence to sup¬ 
port him, it would be futile to institute 
a substantive case. Yet there could hardly 
be better evidence to show the real reason 
why the accused had earned the general 
reputation of being a habitual thief. We 
hold, therefore, that it is impossible to ac¬ 
cept the proposition that evidence going 
to show that a substantive offence had 
been committed, or in other words evidence 
which might possibly form the basis of 
a charge of a substantive offence, is ne¬ 
cessarily to be excluded in proceedings 
under s. 110, and cannot form the basis 
of an order under s. 112 and a finding 
under s. 118. 

After eliminating, then, that portion of 
the notice which charges the accused with 
being a member of a gang of dacoits, we 
have remaining a notice which charged 
him with being an habitual thief and 
robber, and we have to consider whether 
there is any evidence on tlie record which 
could reasonably and properly in the exer¬ 
cise of judicial discretion he believed 
by the Magistrate and Judge as establish¬ 
ing that charge. Without weighing our¬ 
selves the exact value of the evidence, 
which we think we are not entitled to 
do in revision except in exceptional cases, 
we find that there is ample evidence upon 
which the lower Courts could, in the 
exercise of their judicial discretion, come 
to the opinion that the accused was an 
habitual robber and thief. It is unneces- 
ary for us to detail all the evidence to 
which the Magistrate and the Sessions 
Judge referred. There is some of it which 

is clearly wholly irrelevant to the chargCi 
either as it was made in the order under 
s. 112, or in the form to which we have 
amended it. It is quite irrelevant that 
the accused was a gambler. The fact that 
he gathered bad characters at his house 
does not go far enough to be in itself 
relevant. It would have been necessary 
to show that these bad characters were 
robbers, or were gathered there for the 
purpose of robbery or theft. In the 
absence of such evidence, they might 
very well have been gathered there fo^ 
the purpose of gambling. After 
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ing this and other evidence which is 
wholly irrelevant to the charge, we think 
there is ample grounds to justify the 
order. The only further criticism as to 
the admissibility of some of this evi¬ 
dence which we need particularly note 
is the suggestion that because the accused 
had been acquitted in two of the numer¬ 
ous cases put in evidence against him, 
no evidence of the allegations made in 
those cases against him was admissilile. 
We cannot agree to the general i)roi)osi- 
tion that the fact that he lias been aciiuitted 
entitled the accused to have all evidence 
excluded of the incident which formed 
the subject of his trial. It is entirely a 
question of the value of that acquittal. 
It is perfectly certain that if he 
was acquitted on the ground that 
the case was totally false against him, 
no Magistrate or Judge would think 
of taking it into consideration against 
him. On the other hand, if he was only 
given the benefit of the doubt there is no 
reason whj'^ the incident should not be 
put in evidence and given whatever value 
it might be worth. As this argument 
was pressed upon us, we may give a simple 
illustration. A is charged with haying 
committed dacoity. The evidence against 
him is based on that of two approvers with 
a certain amount of corroboration. The 
accused or his friendsliribe the approvers to 
resile from their statements. The result is 
that the balance of the evidence is sufficient 
to raise a suspicion against him, but not 
sufficient to justify finding him guilty. Sub¬ 
sequently tile approvers are put on their 
trial, and at that trial conclusive evidence 
is forthcoming that the accused and his 
friends bribed them to resile. Could any 
body reasonably say that the evidence of 
the fact that he had lieen suspected 
and charged with having committed 
a dacoity ought to he excluded in pro¬ 
ceedings under section 110? We hold, 
therefore, that the fact that an accused 
person has been acquitted of a particular 
charge may diminish, will diminish in 
many cases and may even destroy wholly 
the value of the evidence, but does not 
render it inadmissible. We may add that 
Mr. Justice Mukerji has since seen the 
view that we have expressed above in 
regard to the case reported as Ram Prasad 
y. Emperor (1) and entirely concurs in our 
interpretation of his judgment therein. For 
the reasons we have given we see no reason 
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to interfere with the order of the Magis¬ 
trate, ami the application is dismissed, 
z. K. Application dismissed. 


LAHORE HIGH COURT. 

Criminai. Afpi-ai. No. 1091 or 1924. 

February 25. 1925. 

Present: — Sir Shadi Lai, Kt., Chief 
flustice, and Mr. Justice Zafar Ali. 

GFLAB AND ANOTHER—Convicts 

—Appellants 
re rsiis 

hlA 1P10 R ( ) R — K li: s p 0 N D F. N T . 

/V»(H C<iM (.Iff XLV of n. -l'ij--Diath cau.-icd 
hf! Iiutrint hhnv toj ime ucctisi:it —Sci.'i>ii't (ti'cuai^d 
iwt not lakiii ',1 jnirt in <i.-!soiill -- Miirder -Sentence. 

(/ aiul C’ two lirotlier.s i)rocec'''le<l to the liouse of 
the clo'-oMSOil, the former armed with a hatchet 

and the latter withasliek. On arriving'at the house 
of the <leceased (i crave a blow on the neck of tlie 
deceased with thehateliet a.s the result of which the 
latter dio<l. C did not use Ins stick but stood near 
while (! attacked the deceased; 

y/e/d, that both (/’and C were guilty of tlie olfence 
of murder and that while (I fully deserved the 
punishment of dealli. C who appeared to be acting 
under the inlluence of his brother and had inllioled 
noinjurv upon tlie deeca-sed, should be sentenced 
only to transportation for life. 

Appeal from an order of the Sessions 
Judge, Rawalpindi, dated the 19th November 

1924. 

Sayad MohsanShah, for the Appellant. 

Mr. Des Raj Satchney, Public Prosecutor, 
for tlie Respondent. 

JUDGMENT.— On the night of the 
23rcl.24th September 1924, Fazal lllahi, a 
Mochi of the village Charah in the District 
of RiTwaljiindi, was assaulted with a hatchet, 
wliile he was sleeping in the courtyard of 
his house. The medical witness, who con¬ 
ducted the post mortem examination, found 
an incised wound on the neck of the de¬ 
ceased; and declared that death was due 
to shock and hamiorrhage. The Sessions 
Judge of Rawalpindi has convicted the 
Qppgllfints, Giilab and Chanu, who are 
brothers of the murder; and has sentenced 
them under s. 302, Indian Penal Code, to 

death each. , t n f 

Now Musammat hazal Jan, the wife of 

the deceased, who was sleeping on the 

ni^ht in question on a charpoy close to 

that of her husband, deposes that she woke- 

upon hearing her hushauds cry and saw 

Gulab and Chanu at the head and foot 
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re5j^‘->-!ively cf his hpj. Slie raiseil an 
a! nn; aii-1 tliL- ruli'i'ils t^iok to their Ik*-!;-. 
lior ou'<-ry ut(tar:c<l to the si'‘it lier ncigli- 
h.'Ui'-', aiiti she at once tohl them that she 

t.'iiann ami (iuiah hy her hns- 
h.iMifs !'- ‘l ami lint hoih of them liO'l ]nn 
away. One of tlnMiei^liln-uis, ShallSa\vai‘, 
Ih \V. Xm. I, v.’ho was sleej'ing in his coui-l- 
y;\;-l at a lU.-tanee of 1 or 5 paces from liie 
ilecfa.'^e'l’s chdrjHjy, conllrms the stati-ment 
of Mus.nniniit Kaz il Jan that .-he inune'li- 
ately iiifnrnm<l him c-f wliat she hah .-een 
ami he further heposes that he Jiimself -aw 
Iv.a) persons innijiiiii^ jiwny from the direc¬ 
tion of the (Iccea.sed's cluirpi'ii. More<.vcr. 
we have tlie evidence cf Kluida Hakhsli, Ih 


AV. Xo. 0. to the 
moriiiny fiulah 


:liect that on the enVning 
came to him and disclos¬ 


ed the fad that he had killed Kazil Illalii, 


and that his 


hr.'.ther Chann liad also lie-m 


impli'’atcd in the munler. (Inlah expres¬ 
sed his de>i;e to scek ihe li(dp and advice 
of Ihdia lur Ali. I'lvifxndur. hut was told hy 
the witness Miat the /cad milar had gone to 
Knliula a:id vas not in the village. 


Oil the 28l]i of Seidcmher the pii>:oner 
(diaiiu took tic* ihvc.-li,gating party to a 
Held close to his house ami disinterred 


tiierefrom a hatchet (m ^\hi(•^. the Imperial 
Serologist discovered trai-csof hnmauhlocd. 
(lulah in the confession made by him to 
the (Committing Magistrate on tlie 2ml of 
October, admitted that he had inllicted a 
wound on the neck of the deceased wiili a 
hatchet, hut he tried to make out tliat he 
did not intend to use the sharp end of llie 
hatchet. His brother Chanu also admitted 
that he had accompanied Gulab to the 
place where the deceased was sleeping, and 
that lie himsc-lf was armed with a stick. 
He, however, exidained that he did not 
strike the deceased with the weapon but was 
merely standing at a distance of 30 or 40 
paces from his bed. Both llie prisoners 
resiled from these confessions when they 
were examined again on the 28lh of 
October, and attributed them to Police 
pressure. To this explanation they adhered 
liefore the Sessions Judge. 

The motive for the murder is given by 
the deceaseds father-in-law, Pira, who is 
collateral of the prisoners. Pira has no 
male issue, and his only daughter j\hisam- 
mat Fazal Jan was married to the deceased 
about five years ago. It appears that about 
two years before the incident in question he 
married a yo\mg woman Musammat Barkat 
Jan by name, and that she contracted an 


illicit iniimacy with Gulab. About five 
moiith.'^ hefore the murder Pira sent for 
Jii.-? son-in-law. and asked liim to live with 
liim ill his village CJiarah. This action of 
Pira excited the suspicion cf Gulab and 
(Jlianu. who thought that Pira might gift 
his property to his son-in-law, and thereby 
deprive them of the inheritance. Further, 
there is ample evidence on the record that 
I'.iz d lllahi was an impediment to Gulab 
c'j.ntinuing his amorous relations with Mti- 
.s'oanao/ Barkat Jan. with the result that 
there were constant quarrels between Gulab 
and the deceased Fazil Illahi. Indeed, the 
himbanlnr oi the village had to intervene 
and asked Fazal Illahi to go and live in 
Dhok Mohra about a quarter of a mile from 
the village, and Gulab migrated to another 
(Ihnk about a mile from Cliarah. 

Then' can he no doubt that there ivas 
hitter enmity bctwi'en the deceased on the 
one side and Gulab on the other, and that 
('haiiu naiurally si<led with his brother 
Gulab. 'I'he (|ue,-tion, however, is whether 
tile cvidt.'nce on tlie record establishes the 
guilt of the pri-oners. Now, the evidence 
of Fazal Jan, whi-h has been summarised 
above, shows that Gnlah indicted Ihe fatal 
blow and that (.'lianu iseipially guilty of 
the murder. Her tc-stiiuony leceivessuppoit 
from Ihe evidence of Kliuda Bakbsh and 
Shah Sawar, and is further strengthened by 
the confessions made by both the accused 

before the Committing Magistrate. On this 
material we have no hesitation in holding 
that both the appellants have been rightly 
convicted cf murder, and there can be no 
doubt that Gulab fully deserves the pun¬ 
ishment of death. 

As regards Clianu, it is admitted by the 
learned Counsel for the Crown that this 
prisoner did not iiillict any injury upon 
the deceased ; and it appears that he vas 
acting under the influence of his brother 
Gulab, when he accompanied the latter . 
to the house of Fazal Illahi. In th^^® 
circumstances the learned Counsel cen- 
cedes that ihe extreme penalty of the law ■, 
should not be exacted in his case. We accord- , 
ingly accept the appeal of Chanu so far as 
to reducethescntenceof dealhto one of trans* 
portation for life. 

AVe confirm the sentence of death in¬ 
flicted on Gulab and dismiss his app^^h 

2 . K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Criminal Reference No. 86 of 1925. 

March 4, 1925. 

Present :—Mr. Justice Stuart. 
RAMZAN— Applicant 
I'ersiis 

The MUNICIPAL BOARD, BKXARES— 

Opposite Party. 

V. P. Municipalities Act {II of Wh)), ss. 1S5,S(>7 — 
Building erected without sanction—Notice to demolish, 
failure to comply with —Offence- Notice, proof of— 
Contitming fine, legality of. 

In a proseciition in respect of an oilenee under 
8.307 of the U. T. Municipalities Act, where the 
charge against the accused is that he has failed to 
comply with a notice by the Municipality to demolish 
a building erected by him without obtaining per¬ 
mission from the Municipality, the ir.erc verbal 
assertion of the servants of the Municipalitj’ that 
the notice was issued, ^yithout producing the notice 
cannot be regarded as sufficient proof that the notice 

was 80 issued. . . « . 

A sentence imposing a continuing fine m_ respect 
of an offence under e. 307 read with s. 185 of the 
U.P. Municipalities Act is illegal. ^ 

Amir Hasan Khan v. Emperor, 16 Ind. Cas. loO; lb 
A. L. J. 527; 19 Cr. h. <1. 694; 40 A. 569, followed. 

Criminal jeference made hy the District 
Magistrate, Benares, dated the 14th Janu¬ 
ary 1925. 

REFERRING ORDER.— This is an 
application for revision of an order of the 
Joint Magistrate, Benares, convicting Rpph* 
cant under ss. 185, 307 of the Municipalities 
Act. Prom the record it appears that in 
April 1923 Ramzan applicant built a wall 
without first obtaining permission froiM the 
Municipal Board. This, which is an onence 
under s. 185 of the Act, has not been serious¬ 
ly disputed. . . , 

It is further alleged that on the 15tli 
April 1923 he was served with a notice to 
demolish the wall within three daj’s. On 
the 18th of April an officer of the Municipal 
Board, finding that this has not been com¬ 
plied with went to the spot to demolish 
the wall but was not allowed to do so by 
the applicant. The lower Court has found 
this offence under s. 307 of the Act proved. 
For the first offence the applicaiU has been 

convicted and I think rightly. 

Rs. 50 is not severe having regard to tne 
narrowness of the gali where the wall '' as 
constructed. The second charge has also 
resulted in a conviction but I find tna 

the notice has not been properly • 

It is not on the record as it should have 
been and the mere verbal assertion of a ^r- 
vant of the Board that such a nas 

been issued cannot be regarded as sumcien 

proof that it was so issued, 


Finally tin' latter pari of the ( nii- 

tains the words ''Failure to comply (with 
the order to deni'dish tlu‘ wallj will as 
from Deeemi i-r Isl involve a eonlinuing 
tine of I\s. jier diem." If this is to 1 e 
treateil as an order imp-osiim’ fiich a lino 
it is illegal atid has hmui held so 1)\- most 
of the liiirh ('ourts. Tlie Allahaltad ruling 
is containe<l in the ordeis i^n.'^M'd in .hair 
Hiisaii Khan w Ihnitcror \ \). j f, it is to 1 <• 
treated as a warning, it was iiiinr< e.-^aiy 
and unde.«iral>le to speeils' tin- anaaint 
which c<»uhl (udy he deeideil when a second 
))rosocution had Icen siun’essfid 1, thme- 
fore. f(»r'vai'(l the record to the Hmi hie ilieh 
Court with a recommendation that the con¬ 
viction under s. 30/ ol the ^lunieipalilics 
Act be ({Hashed and that tin* v i'rds refei- 
ring to a continuing line be deU led fn m 
tlie order. Tlie iceoid is forwarded umh r 
s. 438 of the C'r. \\ ('. with tlie exphiiuiticu 
of tlie lower (\*urt. 

JUDGMENT.—I agioe with Ihe vitw 
taken i\v the Itained Miigi^liTdt'. 

The conviction under s. 30/, Municipahli^s 
Act is quashed and the words rcferiing to 
a continuing fine are deleted fr-m (he 
order. 

y Coj/f ictioii tiuosJinL 

(i) 46 Inch Cus. i:U; 16 A L. J.5i7; 19 Cr. L. J, 
604.40 A. 569. 


LAHORE HIGH COURT. 

Criminal Rkvision No. 216 of 1925. 

, March 30, 1925. 

PresentMl'. Justice Martineaii. 
attar SINGH— Convict—P ivTiTiuNHu 

versus 

EMPEROR—REspoNimNT. 

Criminal Law Amcndineut Act (A 71 of 100 $), ss. U>, 
17 /M (->\~.Exhortatwii to form unlawful ti.s.svcHaion 
-Promoting meeting of unlawful a.s.-^octalwn xvhnt 
axnounts to-Authority of accused to act on behalf 

of unlawful association, proof of. 

The offence of promoting or nssiMipf? ni promoting 
*1 meetiu" of an unlawful associiitiun imi)lies that 
the association is already in existence. A person who 
Tuprelv ur"es the foinnng of an nssoeiatK 11 cannot 

be said to promote or a.'^sist in promotmg a meeting 

of that asseciation. when tlm ass.a-mtion /t.^elf had 
not come into oxisicnee, w.lh.o the nunninB of 
s 17 (2)of the Criminnl Low .tiiKnchiunt Act. 

A certain ass^rcialion iiml all '•jnl ias orsnmzcrl 
bj. it or affiliated to it Imd been declared l.y ihe 
Government to be nnlnwfnl nrsena ions rvitli.n Die 
meaning of s. lb of the Crtini.ml l-nw Amendment 
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Act. Accused addi'cs.st'vl a meeting in which lie 
e.'chortCMl tliosc in'csriit to organise themscdves int‘> 
jathns and to pr"ceed to certain j>laces in tlie nain-* 
of the unlawful asaoeiation. Accu.sed gave out tliat 
he was acting .-n htdialf of the associati-ui hut 
there was no proof that he had heen autliorized 
hv tlw association to act on its hehalf ■ 

Held. I’ that even if a juthu liad been formed 
in response to flu- apj>eal of the accused it wouhl 
not liavo l)een an unlawful association unless it 
was organized by or atliliated to llie jiarticular unlaw¬ 
ful association which hud been so deelared by 
Government and tliat in the absence of evidenee 
that the accu.sed was authorized by that unlawful 
association to act on its behalf it could not be said 
that any jutha so formed was organized by or 
atliliated to that association ; 

(:i) that by urging his hearers to form tlieinselvcs 
into jndia.-i it <‘ould not lie said that the accused 
had jiromoted or assisted in promoting a meeting of 
the jathas which had not come into i-.xi.stence within 
the meaning of s. 17 [2) of tiie Criminal I.aw Amend¬ 
ment Act ; 

(3) that in the absence of evidiuice tliat tiic 
accused was acting on behalf or under tlie authority of 
llie unlawful association the accu.sed couhl not be said 
to.have <-oinmitted an otYenco under sub-s. (li of s. 17 of 
the Criminal Law Amendment Act. 

Petition, under s. 43y, Cr. P. for revi¬ 
sion ol an order of the Sessions Judge, 
Rawalpindi, dated the (ith December 1921. 

Mr. Khazan Singk Suri, for the Peti¬ 
tioner. 

Kanwar Dalip Singh, Government Advo¬ 
cate, for the Resi)ondent. 

JUDGMENT, —The petitioner Attar 
Singh has been convicted of an offence 
under s. 17 (2) of the Criminal Law 
Amendment Act, the finding being that in 
a political diwan at Guiar Khan lie ex¬ 
horted the Sikhs present to organize them¬ 
selves into jathas and to proceed to Jaito 
and Bhai Pheru in the name of tlie Shiro- 
mani Gurdwara Parbandhak Committee. 

That Committee and all ''jathas" organiz¬ 
ed by it or affiliated to it were by a Govern¬ 
ment Notification of the 12th October 1923, 
declared to be unlawful associations, and 
it is argued on behalf of the Crown that 
the petitioner, by his exhortation to the 
persons present in the diwan to organize 
themselves into jathas in the name of 
Shiromani Gurdwara Parbandhak Com¬ 
mittee, promoted or assisted in promoting 
a meeting of an unlawful association. 

I do not agree with the argument. In 
the first ^ place, even if a jatha had been 
formed in response to the petitioners 
appeal, it would not have heen an unlaw¬ 
ful association unless it was organized by 
or affiliated to the Shiromani Gurdwara 
Parbandhak Committee. It would there¬ 
fore, be necessary for the prosecution 


to prove that the petitioner was authorized 
by the Shiromani Gurdwara Parbandhak 
Committee to organize jathas and of this 
there is no proof on the record for such 
authorization would not he proved by the 
mere fact of the petitioner giving out that 
he was acting on behalf of the Committee. 

In the second place the offence of pro¬ 
moting or assisting in promoting a meet¬ 
ing of an unlawful association implies 
tliat the association is already in existence. 
I grant that a thing not already existing 
may be promoted, but the offence con¬ 
sists in promoting, or assisting in promot¬ 
ing, not an unlawful association, but a 
meeting of such an association, and it 
seems to me that the association must 
exist before a meeting of it can be promot¬ 
ed. It cannot be said that the petitioner, 
by urging his hearers to form themselves 
into "jathas" promoted or assisted in pro¬ 
moting meetings of the ''jathas" when 
"jathai" themselves had not.'come into exist¬ 
ence. He is not, therefore, guiltv of an 
offence under s. 17 (2) of the Criminal Law 
Amendment Act. 

Itis then argued that he assisted the opera¬ 
tions of the Shiromani Gurdwara Parban¬ 
dhak Committee, and, therefore, committed 
an offence under sub s. (1) of s. 17. He 
has, liowever, not been charged with such 
an offence, and I think he cannot be said 
to have assisted the operations of the 
Shiromani Gurdwara Parbandhak Com-^ 
mittee by urging the people to form jathai 
when there is no proof that he was acting 
on behalf or under the authority of the 
Committee. 

There is a further finding that the 
petitioner is a member of the Shiromani 
Gurdwara Parbandhak Committee, but this 
is not supported by evidence, as the two 
witnesses who speak of his being a mem¬ 
ber have no personal knowledge of the 
matter and their statements are based on 
hearsay or surmise. 

I accept the application for revision set 
aside the conviction and sentence and nc' 
quit the petitioner. 

2- K. Revision accepUd, 
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[BsT. O’ TXRI’-UALX r)i^I-l^‘S^RH^^01iA NATH MITRA. 

GAL-CUTTA HIGH COURT. 

Appeal from Original Decree No. Dl 
OF- 1924 AND Appeal from Order 
No. OF 19*21. 

December 18, 1921. 

PreseHt:—Justice Sir Hugh \Valmsley,J Kt., 
and Mr. Justice B.B: Ohose, 

Sviviati TARU BALA DASl 

IN'HBR OWN RIGHT AND AS AD.MINISTRATKI-N‘ 

TO THE ESTATE OF LATE CHAUU 

CHANDRA MITRA— Defendant 
. —Appellant 

versus 

SURENDRA NATH MITRA 
•- AND THE MINOK SATYASAiNTI MITUA 

HY HIS GUARDIAN AND ANOTHER 
Plaintiffs—Respondents. 

Ciwl Procedure Code (.let 1 of iUDii). (). ' AA-yi* 
r. 7-Compromise of mil Minor and major 
Uave'not obtained—Adult parties, udicther adertea 

Pardanashin lady-Ratification ‘ of . 

Agenty, proof of—Counsel and client -( cJHFro/zn^c oj 

suit—English rule, application of. 

■ Order XXXII, r. 7 i2) contemplates the case of a 

Riinoronone. side ranged against adults 

as regards the matter of compromise of a suit, it eaii 
have no reference to the effect of any ooinpron.i^e 
between adults although a minor may be a paitj to 

the suit. fp. 372, col. 1.] > 

question of the effect of the cmnpromjse 
betwee^adults must be governed by the general !u\n 
and not by O. XXXII, r. 7(2). OrP.C. \ibtd \ 

Where a deed is executed by a pardanashinAda}, 
there must be evidence of clear understanding by her 
of what liabilities she is taking and what is being 

**Smilariy.^m'lhe case of the 
action entered into by the : agent of a 
lady, it must be proved that she had full kno^^Ud<,c 

of the facts. Ii>- 374, col 2.1 . . 

Any person seeking to bind a P<irdanashin hdy 
thei-actof her agent must give strict-proof of such 

it'ihe as to the -thonty. of » 

Counsel to compromise-a suit without 
client, apart ' from being of _ doubtful ^ven m 

England, should not be applied 

in Uie where people; may never luue hemd 

of the practice, [p. 371, col. l-l ’ -o’. 

■ Neale S’. Gordon Lennox. (1902) A. C. P- 

n L. J. K. B. 939; 87 L. T, 41; 51 W. R. 140; hb J. I, 

757; relied on. ■ - • ^ . 

Appeal ' against ■ a decree of fhe^ Sub¬ 
ordinate Judge, Second Court, Hoognly, 
dated the 31st March 1924. 
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and accounts. Due is from an order uiuk-r 
r. 3 of O. XXIII of the C. P. C. that a roiu- 
promise be recorded, and the other appeal 
i.s from tiie dciaec passed in acciu’danoc 
with tlie compromise. The iu‘ 0 ]a-rties lt> 
be partitioned were valued at ovei' 1(> 
lacs of rupees and the claim for aceounls 
was valued at U.s. 10,IK'U. I'lie I'aities 
formed a joint Hindu family governed J-y 
the Bengal Scliool of Hindu Lia'. 1 he 
following genealogical table will show the 

position of the partie.s. 

ISHAX CHANDRA, 
ilu'd ITth Jaiuiiii-y l'.)U0. 


Lalbf'Imry, 
(lied 2Slli 
l''el)i'n:uy D'Ol 
Piiriil .'’^iiiidari 

lOu'ka l.al. 
pl.'iiutiff 
N,i 


I 

Chai-n, 

ilird I'M I; 
Aia’il P.)la - 
'I'.'iriilial.!. 
dif.'iKlaiil 




Soui'cudra. 
idaintilY 
No. 1. 


$ * * 

8atya S^aiili,- 
minor, jilaiiiliU 
No. ‘ 2 . 


( 


( 


Uaidyiinalh. 

died April 
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. Air; B. L. Miner, Sir P C. MiWenBabus 
Hemmdra Chandra Sen and Surendra Nath 

Bose, for the Appellant. ■ ■ , 

Messrs. Langford James, S. C. Bofc, Babus 
Ajit Ghuse and ^^ando-LaiBanerje^,- ioi 
the Respondents. 

JUDGMENT. 

Ghose, J.— These two appeals by the 
defendant arise out of a suit for partition 


Sourendra i.s guardian fur lus iniuur 
brother Satva Santi. Khoka Lai wa.s a niiiiur 
till February 1922 and hi.s mollier Panil 
Sundari was appointed guardian of lus 
person and property during his innionty 
imder the Guardians and Yard.s Act,. 
Tarubala took out Letters of Admiiustr.a- 
tion of the estate of her liusbaml with 
the copy of his Will annexed after Ins 
death and it is stated that she is entitled 
to the properties left by Charn as heir of 
■her son Baidya Nath who had succeeded 
to the estate of his father. She has how¬ 
ever been described as administratrix of 
the estate of her deceased husband in the 
plaint. All the persons lived in the 
family dwelling house at Hooglily till 
March 1923. It is alleged that .since the 
death of Badya Nath disagreements began 
to'aVise between Tarubala and the other 
■ kmbers of the family winch eventually 
became so acute that Tarubala found it 
tmnnkble to dwell in the house at liughly 

aMt compelled to leave it on 21st 

March 1923 and take shelter in the house 
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of iIk- father of her son-in-law. After 
leavinj^ the family house the defendant de¬ 
manded ])artiiion or the family properties 
and accounts from the plaintiffs through 
her attorney. Some correspondence passed 
between the attorneys of the plaintiffs 
and the defendant to which it is unneces¬ 
sary to reler here. The plaintiffs antici¬ 
pating the defendant filed the present suit 
in the bourt of the Subordinate Judge at 
Hughly on the 12th April 1923. It appears 
that Jilen Roy, father of the son-in-law 
of the defendant,who is said to be a wealthy 
man, has been financing the defendant and 
acting in all matters in connection with 
the case on her behalf. There was no dis¬ 
pute between the parties as to the shares. 
But the dispute was whether certain pro¬ 
perties belonged to the joint family and 
■whether the joint family was liable for 
certain debts alleged to have been incurred 
by Charu. There was also serious contro¬ 
versy about the liability to render accounts 
by the different parties. One of the matters 
in dispute was whether certain properties 
described in schedule ‘j/a’ attached to the 
plaint, belonged exclusively to Charu or 
not. 1 need only refer to item No. 1 here 

which is a colliery called Ranidih-colliery’ 

Plaintiffs allege that this along with other 
properties in schedule 'ga' was Charu s ex¬ 
clusive property. It appears that it was 
heavily mortgaged when it was acquired 
and the equity of redemption at the time 
of the suit seems to be of very small 
value. Defendant alleges that it is joint 
family properly. This involves the question 
as to how the purchase-money for the 
property should be debited in accounting 
as It was paid by Charu out of the common 
till, and who would be liable to discharge 
the incumbrance on that property. 

The defendant made an application for 
the appointment of a Receiver on various 
allegations on the 4lh of June 1923. This 
was strenuously opposed by the plaintiffs. 
In the proceedings relating to the appoint¬ 
ment of a Receiver four matters of dispute 
emerged as of primary importance. (1) The 
question of Ranidih Colliery already re¬ 
ferred to : (2) a decree of Janaki Nath Roy 
against Charu and Sourendra for about a 
lac and fifty thousand lupees ; (3) a claim 
by Hari Mohan Ghose for about fifty 
thousand rupees for which a suit is now 
pending on the Original Side of this 
Court : and (4) a sum of Rs. 50,000 ob- 

tai&ed on an insurance policy on Charu s 


life, which sum was deposited in the com- 
mt n fund of the joint family. The dis¬ 
pute with regard to items (2) and (3) 
was whether these debts are payable by the 
joint family or by the defendant alone as 
representing the estate of Charu, and with 
regard to the 4th item, whether tlie de¬ 
fendant was entitled to get the money. 
Mr. N. N. Sircar, a Barrister and an Ad¬ 
vocate of this Court of considerable ex¬ 
perience, was instructed on behalf of the 
lady to conduct her case with regard to 
the appointment of a Receiver. JitenRoy 
and his son Anath, the son-in-law of the 
lady, were instructing Mr. Sircar on her 
behalf. Attempts were made by the rela¬ 
tions of the parties to bring about a settle¬ 
ment. One such attempt made in July 
1923 by Rai Mahendra Chandra Mitra 
Bahadur, the brother of Ishan Chandra 
Mitra failed Another gentleman Mr. S. M. 
Bose, Barrister-at-law, a relation of the 
parties, approached Mr. Sircar with a view 
to settlement It appears that by their 
efforts certain terms were arranged under 
which the plaintiffs agreed to pay Rs. 5,72,500 
to the lady in certain instalments on cer¬ 
tain conditions, and the lady was to give 
up all claims to the properties. Apparently 
the lady did not agree to the instalments 
and the rate of interest proposed. In one 
of his letters to Anath Mr. Sirkar wrote 
to him about the authority of Counsel to 
compromise a case and said, “My client 
in the case is a parda nashin lady incap¬ 
able of judging for herself.So far as I 

am concerned, I have no desire to force a 
settlement which is unacceptable to client 
bull certainly reserve to myself the right 
to retire from the case.” This was on tha 
28th August 1923. Q'he case, however, was 
not settled and it appears from Mr. Sir¬ 
car’s letter to Jiten Roy of the 29th August 
that he was preparing himself for arguing 
the case in Court. The hearing of the 
matter of the appointment of a Receiver 
had commenced on the 18th August and 
partly heard on the 25th August. The 
arguments were resumed on ihe 1st Septem* 
her and continued till the 3rd. The order 
in the order-sheet of that date concludes 
thus; “He (Counsel for Ihe plaintiffNo. 

3) has not quite finished when there has 
been a talk of compromise and the case is 
adjourned to 5th September 1923 for fur* 
ther hearing.” What happened on tbs 3id 
September may he taken from the judg* 

fflent of the Subordinate Judge as 
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is no dispute about those facts before us. 
He says: “ On this date the plaintiff's 
Counsel Mr. S. R. Das finished his argu¬ 
ments and then has sent a slip of paper 
containing certain terms of compromise 
from the Court verandah to Mr. Sarkar 
who was inside the Court room. As will 
be seen later on, those terms were dis¬ 
cussed and accepted on both sides with 
some modifications and then embodied in 
the memorandum, Ex. I, which was 
signed by the defence Counsel, Mr. Sarkar, 
and also by the plaintiff No. 1 for himself 
and the minor plaintiff except the plaintiff' 
No. 3 Khoka Lai, as he was absent from 
Court that day. The terms were signed 
by Khoka Lai on the 4th September 1923 
in the afternoon." Later on, in his judg¬ 
ment he refers to the evidence of Mr. 
Sircar and proceeds thus: " From Mr. 
Sircar’s evidence it is clear that the modifi¬ 
cations suggested by Mr. Roy were then 
discussed with him by Messrs. Sircar and 
Das and ultimately the terms were settled 
and embodied in the memorandum 
signed without any objection on any side. 
On the 5th September the order of the 
Court on a petition filed by the defendant 
was thus: “ Defendant has filed a petition 
consented to by the plaintiffs praying for 
time for amicable settlement of the suit. 
Ordered.-—That the suit be adjourned to 
the 15th September 1923 for further hear¬ 
ing. Parties do file the petition of com¬ 
promise on that date." It is apparent that 
it was not the case of either party on that 
date that the suit had already been com¬ 
promised. The order of the 7th September 
also shows that neither party asserted that 
the suit had already been compromised. 
Issues in the suit had not yet been setUed. 
The order of the Court of the 10th Sep¬ 
tember is also relevant, which runs thus: 
“ Plaintiffs pray for a week’s time for 
settlement of issues on the score that there 
has been a talk of compromise between 
the parties. Ordered —That the suit be ad¬ 
journed to 15th September 1923 for settle¬ 
ment of issues. Parties do settle the issues 
on that date if the proposal for amicable 
settlement falls through." On the 15th 
September defendant filed a petition pray¬ 
ing for a date being fixed for the hearing 
of her application for the appointment of 
a tteceiver alleging that the proposal 
for compromise had not been finally 
settled. On that date plaintiffs filed a 

Jpeti'tion alleging that the terms had been 


settled and signed by the plaintiffs and 
Counsel for defendant as mentioned above. 
They filed a nopy of the memorandum of 
the terms signed by Mr. Sircar and the 
plaintiffs and prayed that the compromise 
be recorded under 0. XXIII, r. 3 of the 
0. P. C. The defendant raised various ob¬ 
jections which were overruled by the Sub¬ 
ordinate Judge and he ordered the com¬ 
promise to be recorded and passed a pre¬ 
liminary decree in accordance with the 
compromise so far as it related to the suit. 
The defendant appeals both against that 
order and the decree. Before dealing with 
the matters in controversy before us, I 
should refer to the observation of the Sub¬ 
ordinate Judge as to the application of the 
rule in England regarding the authority of 
Counsel to compromise a case without 
reference to his client. Pie appears to have 
held that the common law rule in England 
is applicable to this case, and he refers to 
the cases of Strauss v. Francis (1) and 
Matthews v. Munster (2). This is con¬ 
tested by the appellant. Even if this 
case exactly came under the rule in those 
cases I should be extremely reluctant to 
hold unless compelled to do so by any bind¬ 
ing authority, that a rule of practice in 
England which has its root in different 
traditions and environments should be 
applied in this country, particularly in the 
mufassil where people never heard of any 
such practice. Moreover, there are two 
lines of cases in England as has been point¬ 
ed out by Bankes, L. J., in Shepherd v. 
Robinson (3). 1 should rather follow, where- 

ever possible, the dictuTn of Lord Halsbury, 
L 0 in Neale v. Gordon Lennox (4), where 
his Lordship said : "The Court is asked 
for its assistance when this order is p.sked 
to be made and enforced that the trial of 
the cause should not go on; and to suggest 
to me that a Court of Justice isso far bound 
bv the unauthorised act of learned Counsel 
that it is deprived of its general authority 
over justice between the parties is, to^ my 
mind the most extraordinary proposition 
that i ever heard.” I need hardly say any¬ 
thing further on the point as learned Coun¬ 
sel for the respondents in his careful argu- 

nRRfi^ 1 0 B 379; 6 B. & fe- 365; 35 L. J. Q. B^ 

n^8.) 486; U L. T, 326; 14 W. R. 634^ 

(2) BSfiV) 20 Q. ^ 141; 57 L. J. Q. B. 49; 57 L. T, 

as «■ 

at p 469; U L. J. K. B. 939; 87 

L. T. 41: 51 'V. B. 140; 66 J. P. (5i, 
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ment did not rely upnn the general author¬ 
ity of Counsel to compromise a case. 

I shall now deal with the other grounds 
urged on behalf of the appellants and it 
would be convenient to take them in the 
inverse order of the argument of the learned 
Counsel. The first is that the agreement or 
compromise is not ’lawful' as mentioned in 
0. XXlll, r. 3 of the C. P. C. as no leave of 
the Court to enter into the compromise 
was obtained under 0. XXXII, r.7 of the 
Code by the next friend of the minor plaint¬ 
iff. The argument istwo-fold, (1) that on 
the terms of sub-r. (2) of r.7, 0. XXXIt 
the agreement is voidable by the defend¬ 
ant as against the adult plaintiffs, as it 
provides that such agreement shall be 
voidable against all parties other than the 
minor. I cannot accept this argument as 
it seems to me clear that that sub-rule 
contemplates the case of a minor on one 
side ranged against adults on the other, as 
regards the matter of compromise, and that 
it can have no reference as to the effect of 
any compromise between adults, although 
a minor may be a party to the suit. The 
question as between adults must be govern¬ 
ed by the general law and not by this 
sub-rule. Secondly, it is said, that the 
compromise was entered into by the next 
friend of the minor against the imperative, 
provision of sub-r. (1) of r. 7 and. therefore, 
it was not ’lawful’. But sul)-r. (2) lays down 
■what should be the effect of a breach of 
the provision of sub-r. (1) and I do not, 
think that the agreement can on that 
ground be set aside as not being lawful. 
1 should state here that application was 
made by the next friend of the minor-plaint¬ 
iff for leave of the Court to compromise on 
the terms set out, on the 12th January 
1924 during the course of the argument in 
the Court below,and that Court sanctioned 
the compromise on behalf of the minor 
by the order under appeal. In my opin¬ 
ion this ground urged by the appellant 
fails. 

The second point taken is that the com¬ 
promise is too vague and uncertain to be 
carried into effect and should not, there¬ 
fore, be recorded. If the terms of an agree¬ 
ment are intelligible, and the agreement 
is binding between the parties it cannot 
be avoided by one of the parties on the 
ground that he does not understand Avhe- 
thfer a particular matter isincluded in those 
terms or not. It is urged that the four 
matters in dispute already stated have 


not been provided for, as to who should ■ 
pay the encumbrance on the colliery and 
who should be liable to pay the debts. 
due to Janaki Nath Roy and HariMohan 
Ghose and what would become of the, 
money received on Charu’s life insurance 
policy. In answer it is urged on behalf 
of the respondents that the clauses of 
the agreement are quite clear, because, 
those who take shares in an encumbered 
property must pay the encumbrance accord¬ 
ing to their shares and the liability to pay , 
debts is provided for by cl. 2 of the agree-, 
ment. If the debts referred to are shown, 
in the books of the estate the plaintiffs 
must pay them. Charu's insurance money 
is similarly provided for by cl. 3 as 
coming within, the term “deposits". The 
appellant argues that she never under¬ 
stood the matter to be so. This however, 
is relevant with reference to the question, 
of ratification which I shall deal with, 
later on. But it cannot be said that the 
terms are unintelligible on that ground. 
In my opinion the contention of the res-, 
pendents should be accepted as sound 
that the terms of the agreement areqot 
vague or indefinite. 

1 now come to the next two important 
questions: Whether Jilen Roy had au-, 
thority to agree to the compromise on 
behalf of the defendant, and if not, did 
the defendant ratify the agreement and 
is, Ihetefore, bound by it. It seems to me 
that it cannot be doubted on the evidence 
that Jiten Roy did agree to the com¬ 
promise and there was uiscussion between 
him and Mr. Sarcar as to the terms be¬ 
fore Mr. Sircar accepted them. It is immfi" 
terial to consider what led Jiten Roy 
agree to those terms. We have to decide 
whether the lady is bound by his acts. 
The Subordinate Judge says: “Mr. 

Roy was all in all in respect tothelitiga^ 
tion throughout and he is so even at the 
present moment. So Mr. Jiten Boy bad 
full authority to compromise and the 
Counsel engaged by him was equipped 

with authority to enter into a compromise . 

It sterns to me there is a confusion of 
ideas here. It is true that Jiten Bov 
was doing everything in the matter of 
conducting the litigation for the lady. A 
pardanashin lady in the situation ot tb®. 
defendant must find some body toadv*®®® 
her money for her litigation and to act 
for her generally, but it would be d^®" 
trous to the interests of pardanashin Jadie® 
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if we were to hold i\\^t o.ta(lbirkay' or a 
financier is authorised on behalf of a 
pardanashin to compromise a suit on any 
terms he thinks fit and thereby bind the 
lady. There is in this case no direct evi¬ 
dence of Jiten Roys authority and there 
was no communication from the lady to 
her Counsel. The defendant as well as 
Jiten Roy swear as to the absence of any 
such authority. The Subordinate Jud£?e 
disbelieves them, but that cannot Jestab- 
lish the positive fact of the existence of 
authority, which must be proved. The 
learned Counsel for the respondents sup¬ 
ports the conclusion of the lower Court 
somewhat in this way: "Jiten had been 
doing everything for the lady; there was 
a talk of compromise on what has been 
called the 'cash basis'; Jiten had been 
doing everything in that connection and 
the lady was prepared to compromise on 
the ‘cash basis' if t,he tenns had been 
accepted by the plaintiffs. Therefore Jiten 
had authority to compromise on certain 
terms, and it may be inferred from his 
conduct and other circumstances that 
Jiten had authority to compromise on 
other terms”. I am unable to hold that 
such an inference can be legitimately 
drawn. An agent authorised to do a 
certain act cannot be held to be authoris¬ 
ed to do another act in connection with 
the same business. It is quite true that 
Jiten was in a position to induce the 
lady to accept any terms he considered 
proper, but the decision must ultimately 
be hers. This was also realised by Mr. 
Sircar when he wrote to Anath Roy that 
his client being a pardanashin lady was 
not in a position to judge for herselh 1 
am of opinion that Jiten Roy had no author-, 
ity to’ consent to the compromise on be¬ 
half of the lady and that his acts cannot 
bind her. Any person seeking to bind a 
pardanashin by the act of her agent must- 
give strict proof of such agency and there 
is no such proof in this case. Azeezoontssa 
V. Baqur Khan (5). Appellant’s Counsel 
also relies upon the case of Saratkumari 
Daai v. Amulyadhan Kundu (6) while the 
respondents rely on Bhut Nath Strjar v. Ram 
Lall Sircar (7). No caqe can be on authority 

. (5) 17 W. R. 393; 10 ;B. L. p. 205; 3,Sar. P. C. J. 100 

%? 7‘l Ind*' Gas. 632; 37 C- L.' J SOk,. 

C1923) A. 1. R. (P. 0.) 13; 32 M. L. T. 13/: 27 C. . N. 
0 29; 25 Bom. L R. 518; (1923) M. W. 393. 
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as to the facts of another case which must 
be decided on the evidence in each case; 
but it is instructive that in Snrat- 
kiimari's case ((>) tlieir Lordships of the 
Privy Council referred to the cases of 
Tacoordetn Tewarn v. Nnwab Syed AH 
Hosse'ni Khan (8) and Shambali Koeri 
V. Jago Bibi fi)) laying down the prin¬ 
ciples by which the Courts are to be 
guided in dealing with transactions by 
pardanashin ladies, as applicable to the 
case of a compromise by a lady. The 
last case as well as the case of Sudisht Lai 
V. Skeobarat Kocr (lU) wliich it followed, 
deal with transactions by agents of parda- 
nashins. The cases on the subject are 
numerous and the principles are clearly 
laid down, but the.v are sometimes lost 
sight of. Even where a deed is executed 
by a pardanashin lady herself there must 
be evidence of clear understanding by 
her of what liabilities she is taking and 
what is being given to her. Annoda Mohini 
Roy Chowdhry v. Bhuban Mohini Debi (I I). 
This should be borne in mind in connection 
with the question of ratification by the 
lady which I am next proceeding to deal 

with. The appellant argues that the ques¬ 
tion of ratification could not be raised by 
the respondents as this was never alleged 
in their petitions in the lower Court but 
was only started during the course of 
their argument in that Court. I will assume 
tliat the .question might be raised. There 
is no direct, evidence of any ratification 
by the lady. During the course of her 
examination she was not asked a single 
question on the point. But it is urged 
that the statements of Jiten Roy and 
Anath to Mr. Bircar prove beyond doubt 
that the lady, had ratified the transaction; 
and that is also supported by the con¬ 
duct of the lady. The facts are these: 
Jiten Roy enquired of Mr. Sircar more 
than once on the 4th September through 
the telephone, whether Khoka Lai, plain^ 
iff No 3 agreed to the terms and said 
that tiie’terms were very satisfactory and 
Khoka Lai would “cry off Jiten also told 
him that the lady wanted Rs. 1,500 a 
month instead of Rs. 750 during the pen- 

(8i 1 I. A. 192; 21 W. R. 310; 13 B. h. R. 427; 3 Sar. 

29'rA‘l27 it p. 1.11; 20 0. 740; 6 C. W. N. 682; 

^'Sr7?l8‘atiK^! K.480; It M. U 

. J. 164; 9 Bora; L.'R. 386; 7 gar. P. 0. J. 819 (P. C). 

# 



f 




TARr BALA fcASI V. SURfiXDRA NATH MITRA, [88 I. C. 1925] 


denc 3 ’ the partition proceedings as pro¬ 
vided in cl. 7 of the memorandum of agree¬ 
ment. Mr. Sircar suceeded in inducing 
Ivhoka Lai and the other plaintiffs to con¬ 
sent to pay Rs 1,400 a month and certain 
other terms of that clause were modified 
and put down in writing. Mr. Sircar 
then read out to Jiten the whole of the 
contents of the paper by telephone. Anath 
also sawMr. vSircar on the 4thand Mr. Sircar 
asked him whether his mother-in-law has 
satisfied with the terms particularly about 
cL 5 relating to the Hooghly house. Mr. 
Sircar says, “I understood from him that 
there was no question of his mother-in-law 
or her party being dissatisfied but he told 
(me) that he was sure Khokalal would not 
sign it.” Whether the wish of the Roys was 
the reasonfor the thought is not certain, but 
they deny having made all these statements. 
They have been disbelieved by the Subor¬ 
dinate Judge and there can be no doubt 
that they made those statements to Mr. 
Sarcar. But to hold on the statements of 
such unreliable persons that the lady rati¬ 
fied the transaction would, in my opinion, 
be erroneous. They did not apparently 
give any straightforward answer to Mr. 
Sarcar that the lady had consented to the 
compromise and the conduct of the Roys 
ill this matter was tortuous. There is evi¬ 
dence that on the 4th Anath saw. under 
instructions from his father, a Vakil of this 
Court and also a Barrister-at-Law with the 
object of getting out of the compromise, 
as they were under the belief that Counsel 
had authority to compromise a suit on any 
terms he thought fit. On the 6th it was 
clear that ^ Mr. Sircar understood that there 
was a desire to get out of the agreement on 
the part of the defendant. Another fact 
should be mentioned. The lady was given 
a Beiigali translation of the memorandum 
by Anath on the evening of the 3rd Sep¬ 
tember. It is clear that she read it then. 
It is urged that it must be taken that she 
ratified the transaction since she did not 
raise any objection to the terms except with 
regard _ to the monthly payment of Rs. 750. 
Assuming that it was she who wanted more 
money the question is whether she under¬ 
stood all the terms and whether they were 
explained to her clearly. Did she under¬ 
stand whether she would have to pay the 
debt.s of JankiNath Roy and Hari Mohan 
Ghose from her own share ? Was she told 
whether those debts were shown in the 
books of the estate or not ? We are inform¬ 


ed that these are .still matters in contro¬ 
versy. There is no evidence that she con¬ 
sented to the compromise with full 
knowledge of all these facts and full know¬ 
ledge is essential on the question of rati¬ 
fication. Similarly it is difficult to say 
whether she understood that the life insu¬ 
rance money of Charu was given up, because 
in cl. 2 the word “deposits” has been mixed 
up with several other matters placed before 
and after it. I cannot, therefore, hold that 

there was anv ratification bv the defendant 

« « 

of the proposed agreement. Further, there 
w’as no communication of any ratification 
by the lady to the plaintiffs before she re¬ 
pudiated the transaction. It is clear that 
the plaintiffs themselves represented to the 
Court on the lOth September 1923 that 
there had been a talk of compromise and 
never said before the 15th September that 
there had been a completed agreement to 
settle. Nothing had happened between the 
10th and the 15th which altered the situa¬ 
tion. There is, therefore, neither any direct 
evidence of ratification nor can any inference 
be drawn from the evidence that the lady 
did ratify the transaction with full know¬ 
ledge of the facts and the effect of it. 
There cannot be any doubt that Mr. Sircar 
acted as he did under the belief, on the 
materials placed before him, that he was 
acting in the best interest of his client. 
But much as we may desire that this liti¬ 
gation should be compromised and feel that' 
it would be advantageous to the lady to 
settle it, I do not think, we can force her 
to accept the terms which she does not like. 
It is regrettable that the advisere of the 
parties did not take the ordinary precau¬ 
tions which must be taken while dealing 
with pardanashins. 

On these grounds I am of opinion that 
the order of the lower Court and the decree' 
based on the compromise must be set aside 
and the case remitted to that Court to he 
heard from the stage it had reached on the 
3rd September 1923. 

As all this was brought about by the 
acts of her Counsel and her advisers I think 
the defendant should pay the costs of the 
proceedings in the Court below as ordered 
by that Court but the defendants win 
recover her costs in this ^ourt from the 
respondents. The hearing fee will be In 
gold mokurs in both the appeals. The 
of the supplementarj^ paper- book incuijfen 
by the defendant are not recoverable by her. 
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Let the records be sent down to the Court 
below at once. 

Walmsley, J.— I agiee. 

H. Appeal allowed', 

Case remanded. 
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MADRAS HIGH COURT. 

Second Civil Appeai, No. 795 of 1921. 

March 4. 1925. 

Present:^'Sh\ Justice Krishnan. 
MUTHUSWAMI NAIDU and another— 
Plaintiffs—Appellants 
versus 

RAYULU NAIDY— Defendant- 

Respondent. 

Civil Procedure Code ^ lOOS), s. 93— 

Panition—Property set aside for feeding the poor— 
Trust, whether created—Property alienated l>y trustee 
—Suit to recover possession of property from transferee, 
whether maintainable—Procedure. 

On a partition taking place between the members 
of a joint family certain property was set apart for 
vanabhojanam dharmam and it was provided »n the 
partition deed that they should remain with one .U for 
the purpose of carrying out the object of the charitj. 
M mortgaged the property set apart for charity and 
the mortgagee brought a suit on his mortgage an 
purchased the property himself in execution of 

the decree. Plaintiffs who were parties to the par¬ 
tition deed brought a suit to recover possession of the 
endowed property on the ground that the mortgage 
by U and the subsequent sale were not binding on the 

charity: . 

Held, (1) that the properties having been set apart 

for vanabhojanam dharamam,i. e.,toT the 

of the poor, they constituted a public chanty. Lp. o< , 

°°f2U‘lat M was the trustee of the endowed properties; 

[ibid.] , r 

(8) that if M had mismanaged the trust he was liable 

to be removed by the Court in a suit properly framea 
for that purpose under s. 92 of the C. I - 0. but 
until he was so removed the plaintiffs had no 
standi to sue to recover possession of the property. 

Second appeal against a decr^ of the 

Court of the Subordinate Judge, Tnchino- 

poly, in A. S. No. 96 of 1920 (A. S. No.547 
of 1919, District Court), preferred against 
that of the Court of the District Miinsif. 
Srirangam, in 0. S. No. 140 of 1918- 
Mr. T. Narasimha Iyengar, for the Ap¬ 
pellants. _ , 

Mr. V. S. Seshachariar, for the Respond- 

JUDGMENT.— In this case the suit 
was for possession of a land set apart 
for charities at the time when partition 
was eSected between the plaintius aua the 


other members oC their joint family. Tlin 
partition deed is evidenced by Ex. A, which 
says that 46 cents of land are set apart 
for vanabhojanam charities paying an 
assessment of Re. 1-3. It says in another 
portion of the document, that D. .schedule 
properties, which are the properties set 
apart for vanabhojanam charities shall 
remain with Muthukrishna Naidu for 
vanabhojanam Dharmam to he celebrated 
in the month of Karthagai. The pro¬ 
perties were being managed for the^ pur¬ 
poses of charity by iluthukrishna Naidu, 
who is the jiaternal uncle of the plainli^s. 
He mortgaged this and other properties 
to the defendant for a certain sum of 
money. The defendant brought a suit on 
that 'mortgage and got the property sold 
ia Court-auction and purchased it himself 
with the leave of the Court. Tiie plaintilYs 
now sue to recover the ])roperty for the 
performance of the charity claiming that 
the mortgage and the subsequent sale are 
not binding on the property, the property 
having been dedicated to charity. I'he 
District Munsif gave a decree as sned for 
but the Subordinate Judge on appeal has 
dismissed the suit holding that so long as 
Muthukirshna Naidu and his sons are nhve 
the plaintiffs have no cause of action for 
the recoverv of the possession of the pro¬ 
perty and that plaintiffs must l)ringasuit 
under s. 92of the C. P. 0 to recover posses¬ 
sion after removing Muthukrishna Naidu, 
from the trusteeship and to liave a new 
trustee appointed and to recover the pro- 
uertv for the new trustee to manage it. 
It is argued before me that the reasons 
given bv the Subordinate Judge are not 
right, the first contention of the appel¬ 
lants’ learned Vakil is that under Ex. A 
under which the properties are set apart 
for charity, Muthukrishna Naidu has no 
been made the sole trustee but all that 
his been done is that he is to manage 
the charity on behalf of all members of 
the family entitled to the property me ud- 
ng the plaintiffs; in other words Muthu- 
krfshna was merely acting as a ^^lanager and 
Qc trustee* he was to manage on behalf 
oftS members of the family who had 
? ‘A A imrlpr Ex A, for the purpose of 

on the charity and that when 
MShukrishna Naidu's management became 

Muinu^ tie open to 

injurious members of the charity, 

a de the Muthukrishna Naidu s 
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themselves, T am nnt satisfied that this 
view vE the provision in Ex. A is correct. 
I think Ex. A makes Muthukrishna Naidii 
the iMistee fur tlie charity and that l)ei'ore 
tli'‘ iiEiiitirfs can interfere and sue for 
l>(,s~r~-iuii of charity property, they must 
properly and legally remove Muthukrishna 
from the trusteeship. The charity being 

which was admitted to mean, 
accurding to tlie LSiiltordinate Judge, .the 
Icediiiy' of tlie poor, is a public charity: 
and iVciim a imblic charity, to which a 
trustee had l>een appointed under Ex. A, 
I do not see liow the plaintiiTs.cau set aside 
that management, at tlieir will and pleasure, 
and take ut)on the manageinenl themselves. 
Whether it be on tlie ground tliat 
IMuthukrishna lias mismanaged’ the charities, 
or on the ground that he had become insol¬ 
vent, eiihei- of which may he a good ground, 
for reniiiviiig liim, 1 ttiink he cannot be 
ignored by the ]daintitis; but he must be 
formally remove by (Vmrt and for that 
purpo.se a suit under s. 92, C. P. Ok, is 
necessary and this suit as brought is, there¬ 
fore, not sustainable. 

It was argued before me by the learned 
Vakil for tlie respondent that the object of 
the trust which is stated to be vanabliO' 
jnnam (Jharmavi in the month of Karthigai 
is too vague and, therefore, the trust itself 
should beheld not to have been properly 
constituted, lie relied upon Sarat .Chandra 
(Ihofie V. Cratap Chandra Ghosc (1) and 
Unnehordns Vandravandes v. Parratibai 
(2}. 1 do not tliink these cases really apply 
because here we have got a definite object, 
namely, feeding the poor. I think that it 
is a proper and good charity. If it were 
a mere endowment for "dkarmam" in 
general, the words used in the Privy 
Council case above cited, it would mean 
any kind of charity without any definiteness 
whatever or if property is dedicated to 
numerous kinds of charities as was the case 
m Sarai Chandra Chose v. Pratap Chandra 
(Piosc (1) it being left to the trusttee, to 
do what he thought fit in the matter the 
dedication should be set aside as being 
too vague and the charity is not properly 
constituted; but here the charity is vanabho- 
janani. I think it is definite enough to 
constitute a proper charity. Thougfi 
I am not inclined to agree with the respond¬ 
ent’s contention in this matter, I think 

(l)211nd.Cas. 194:40 0.252. 

i2) 23 U. 785; 1 Bom. L. R. (507; 3 C. W. N 021; 2(51. 
A;'71; 7 Sar. P. C. J 543; 12 Indj Dec. (n,s.)- 485. (PvC.j 


the objection that the suit as fi'amed is 
not sustainable must be upheld, , and the 
second appeal must be dismissed with de¬ 
fendants' costs. . . . ' . 

V. N. V. , Appeal dismissed. 

z. K. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

App'ucation'for Revision No.'Sl ‘of 1925. 

May IT, 1925. 

Pre.«enf:—Mr. Simpson, A. J.C. ■■ 
SHTVX SEWAK— Defendant- 

Appucant 

versus- 


JANGLI— Plaintiff—Opposite Party. 

Civil Prncediur Code (Act V of IPOS), 0. XX,r. Jt 
Jiid'jment of CoMvf. of Small Cavi^cs, contents of-^ 
lie.o.^ou.-i, ii'hethev must be {]iven. 

•V Court of Sniiill C^uisos need not in its judgement 
give reasons for its decision anrl need not give even 8 
concise sUtement of the case. It is enough if the point 
for determination is stated and a decision is given 
thereon. . 

Revision against an order of the Munsif. 
Rahraich, dated the 2Gth February 1925. 

Mr. IVast Ha^rni, for the Applicant. 

Mr. Ra j Bahadur, for the Respondeut. 

ORDER.— This is a Civil Court revi¬ 
sion. The first ground is that the j.udg- 
ment of the Small Cause Court Ju(lge is 
no judgment in law within the meaning or 
0. XX, r. 4, C. P. C. 0. XX, runs as fol¬ 
lows :— 

‘T. Judgments of a Court of Sm^l 
Causes need not contain more . than th® 
points for determination and the decision 
thereon. 


2. Judgments of other Courts shall con¬ 
tain a concLse statement of the cass,^ t“® 
points for determination, the decision 
thereon, and the reasons for' such deci- 
sion."” 

It is clear from the. ■ language of tn® 
Statute that a Court, of . Small Causes neea 

not give reasons for its decision and^neea 

not give even a concise statement of tli® 
case. The judgment objected to runs.as 
follows: . j » 

“This is a suit on a bond, t(ie defendan 
denies it. Theonly issue is:—• .. , 

Is the bond in suit genuine ? I 
issue for the plaintiff. The claim is decre 
in,full with casts.. 0.*XX, r. 1, C. P. C- 

• It is ' certainly ' short ibut . it comp .. 

witlr the law.I. There orjly one, 
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for determination. That is stated and 
the decision is given. The second gi-uuad is 
that the Court failed to give the real point 
ior determination but Counsel has jiut 
informed me what the real point was. 
The pleadings do not disclose any point 
except one given in the judgment.* The 
third point is that the Court acted wrongly 
.and without jurisdiction in throwing out 
the written statement put in by tlie de- 
fendant-applicaut and not keeping that 
on the record, and the fourth is that the 
Court acted without jurisdiction iu return¬ 
ing to the applicant his application dated 
26th February 1925 without passing any 
orders thereon. 'I'liese points are uoi sup¬ 
ported by any atlidavit, and it was not 
explained to me what the substance of 
them is.- It was the first ground on which 
stress Avas laid and I was referred to cei- 
.tain decisions which were supposed to mean 
that a Judge of Small Cause Court is 
really required by law to do what O. XX. 
r. 4 expressly sets out that he need not 
do. If any of these decisions bear this 
interpretation, 1 am unable to agree with 
them. No decision was referred to which 
is binding upon me. The apidicalion is 
dismissed with costs. 

• z. K. Application dismissed. 
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the 'lVnan<-y .\i [. Tlioroforo, ri ODVf-nnnt in a 

kdlmliiini I'X' Ciilnl 111,' passing of |li<; sriid Ai'l, 

providing' lor < uliaiK’- mviil. d' rent on f.xce.'.s lands 
licin.i;- ilisi’ov.'i'rd in any fiilnro siirvov, dons■'not 
m'^ativo llir ri-la ..f ilic Ian.Hurd to .-laini eiiliancii- 
inenl un.li-r .s. ;',(i ..f Jli-j Art. \ 

Tl\r niuanini;' allaulu-d lo n j.artii'iilar woixl in u 
■paiii.'iilar [.lac* i^, a .|iu'stiun of fart and a lindlng 
tlioix-.tn oa.nuol ln‘ .•liallcn^'ud in .sccoinbapp-.al. [p. 378 , 

'■“I- l.J 

Appeal agaiii.st a decree of the Sjjecial 
Judge. Tippeiah, dated tlie 8th Se|)tem- 
.her 1921, modifying that of the Assistant 
Settlement Ollicer, Chaiulpur, dtited the 
“til June 1920. 

i 

Air. Mi)hcndra Xath Ron and Jlabu 
I ’poidni Knmnr R<ni, for tlie Appellants. , 

Sir I’rorasli Chandra .\Iitlcr and 11111)0 
Kiralal I'IniLrcd'a rtti/, for the Respondents. 

JUDGMENT. 

Suhrawardy, J.— Tl.ese appeals are 
by the tenants against the decrees of the 
S|)eciai Judge of Tipperali from which the 
appeals we have just disposed of, namely, 
S. A. Xos. 2277 to 2280 of 1921, arose. It is 
argued on behalf of the tenant.s that ceidain 
tenancies which were recorded in the Re¬ 
cord ofRigIdsas raiyiti holdings and which 
the learned S)*eeial Judge lias found to be 
so, ought to have been recorded as tenures. 
The kabuliyats in tlie.se cases are described 
as sarasai i jimbadari kabuliyals. The whole 
argument of the learned Advocate for the 
appellant centres round the meaning of the 
,word ' jimbadari.' We have been referred 
'to the definition of tlie word’ 
in Wilson’s Glossary where it isstated that 


CALCUTTA HIGH COURT. 

Appeals prom Appellate -Decrkes 
Nos. 287 TO 295 of 1922. 

' February 4, 1925. ' 

■ Fmenf;—Mr. Justice Suhrawardy and ‘ 

Mr. Justice Cuming. 

BASANTA KUMAR KAPALI 

AND OTHERS— Defendants — 
Appellants 
versus 

8ATINDRA MOHUN TAGORE 

AND OTHERS — PLAINTIFFS —RESPONDENTS. 
(Construction of document- One continijcncy mention- 
i’d—Other contingencies, ' whether excluded—Landlord 
,Unant—Enhancement of rent —Bengal Tenancy 
^9^ (VII of 1SS5), s. .iO Second appeal— Particular 
coTwfntciion of—Question of fact. 

■ giiether mention of one oiitiae^ency in a document 
■excludes, all other conting.^nvies ia a question to be 
MOtennined with reference to ths particular eircum- 
of each case. [p. 378, col 2:] 

' -rhe right to claim enhancement of rent from n 
tenant on the ground of a rise in the price of staple 
iood crops was iirst given to the landlord by 30 of 


in Eastern Bengal it means a tenure ,or an 
under-tenure ; and we are asked to hold 
that the tenancies created under these kahiu 
/(//ats were all tenures. I’liere is no doubt 
that in one part of Eastern Bengal, namely, 
in the District of Backerganj or in portions 
of that district the expression ^jimbadari' 
ordinarily means a tenure; but it does not 
follow therefrom that the same meaning is 
to be given to this word in every part of 
Bengal. The word ‘ri7rt?)iaMs an Arabic 
word meaning charge or custody and zimma- 
dars were created by zemindars who took 
.upon themselves the charge of paying the 
Government revenue payable by the zemin¬ 
dar Gradually the meaning of this word 
extended and included various sorts of 
tenancies. Whatever the meaning of this 
expression may be in other places the learn¬ 
ed Special Judge of Tipperah is of opinion 
that ill that disLiicl no definite meaning 
can be assigned to this word. It is also 
ai^nificaut that these tenancies which; aze 
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f]6scrilj6il ;A 5 ^ jiitihcidfiT'i in, the kahuHynt-^ 
were recorded by the bettlement Officer of 
the District in the Record of Rights ^ 
raiydti holdings. It is expected that the 
Setilement Officer was conversant with the 
rneaning attached to the word in the locality. 
In these circumstances the learned Judge 
seems to be perfectly justihed m holding 
that, so far as the District of Tipperah is 
concerned, the word ' ji?nbadari' has not 
been assigned any delinite meaning and is 
of doubtful import. I am of opinion that 
the question as to whether a particular 
word bears a particular meaning in a parti¬ 
cular place is a question more of fact than 
of law. In the view that no help as to the 
character of the tenancy is to be derived 
from the word ‘jimbadar' the learned 
Judge proceeded to examine the documents 
themselves and the conduct of the parties 
aince the creation of the tenancies to as¬ 
certain the manner in which the lands were 
used by the tenants. Considering all these 
circumstances he has arrived at the con¬ 
clusion that the tenancies were raiyati 
tenancies. We think that it is a conclusion 
of fact and it ought not to be disturbed in 
second appeal. The documents themselves 
give sufficient indication as to the nature 
of these tenancies. Therein it is mentioned 
that the tenants will not be entitled to cut 
trees, excavate tanks or to build permanent 
structures on the lands. These restrictions 
are inconsistent with the permanent nature 
of a tenure. Then again, conceding that 
the word ‘ jimbadari' meant a tenure, the 
Judge as a judge of fact was within his 
rights in not attaching undue importance 
to a single expression but enquiring into 
the real nature of the interest on a con¬ 
sideration of the entire record. The result 
of this enquiry must be taken to be a find¬ 
ing on a question of fact. 

The next point taken on behalf of the 
appellants is that on a consideration of the 
kahuliyat it ought to have been held that 
the jama of these tenancies were fixed and 
not liable to enhancement. This argu¬ 
ment is divided into two heads. In the 
first place it is argued that the kabiiliyat 
shows that the rent is not liable to be 
enhanced. This contention is based upon 
the fact that the document nowhere states 
that the rent should be enhanced except 
upon a future survey. There is, however, 
no stipulation in the document that the 
rent cannot be enhanced in any other way. 
in this conoectiop. it may be profitable to 
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enquire into the meaning ^ of the words 
‘ sarasari jiunbadari' describing the tenancy 
created by the kahuliyat ‘Sarasan’ again 
is the word which has caused great 
trouble to the Assistant Settlement 
Officer. He has launched into a philo¬ 
logical research deriving it from the 
Bengali word 'shor to move. ^ It is a 
Persian word meaning ‘ordinary’^ and it 
has acquired several other significances. 
In common parlance, it is used in the sense 
of rough, average or without any meticulous 
regard to details. For instance, sarr/san 
account or measurement means a rough 
account or measurement. The use of this 
word in this connection shows that it is an 
ordinary jimbadari tenancy which means 
that no particular incident such as 
of rent is attached to the tenancy. The 
kahuliyat does not give any indication that 
the rent is to be fixed for ever. It is, how¬ 
ever, argued that because there is a covenant 
in the kahuliyat that if at the time of any 
future survey any excess area is discovered 
the tenant should be liable to pay enhanced 
rent on the different kinds of land, it indi¬ 
cates that the only mode of enhancement 
was fixed by the contract and, therefore, the 
landlord is not entitled to claim enhance¬ 
ment under s. 30, Bengal Tenancy Act, for 
rise in the price of staple food-crops. Ih® 
answer to this is that at the time when the 
document was executed, the Bengal Tenancy 
Act did not come into operation and th 
landlord had not acquired the right o 
enhancing rent under s. 30, Bengal Tenancy 
Act. Whether mention of one contingency 
excludes all other contingencies is a qne ' 
tion to be determined with reference 
particular circumstances of each case, fh 
condition is an ordinary term pnt 
most contracts of that date when only c 
mode of enhancement of rent was open 
the landlord. . 

The next branch of this argument is tn 
the lease created by the kahuliyat v>aspu . 

a confirmatory lease as the tenancy 
from before and, therefore, the presumP , 
under s. 50, Bengal Tenancy Act, j 
apply to these tenancies. It 
by the Assistant Settlement Officer 
the defendants did not prove that the 
remained unchanged since the Terma ^ 
Settlement and that it was not the de 
ant s case that the tenancies existed a 
time of the Permanent Settlement, -gjl 
in some of these fca6uh‘i/ats there has ; 
some increase froip the original 
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in all of them the expression used is 
‘settled/ indicating that the rent was settled 
at a certain figure. The use of the word 
settled shows that there was some variation 
of rent at any rate, the rent fixed by the 
kabuHyat did not exist from the time of the 
Permanent Settlement. The learned Judge 
on these considerations has held that the 
tenants have failed to rebut the presump¬ 
tion of correctness in favour of the Record 
of Rights. We do not think that in these 
circumstances we should be justified in 
interfering with the findings of the Court 
of Appeal below. 

These appeals are accordingly dismissed 
with costs one gold moliur each. 

Cuming, J.—I only propose to add a 
few words to the judgment which has just 
been delivered bv mv learned brother. Mr. 
Roys argument is as to what meaning 
should be attaciied to the word 'jimbadari' 
The learned Advocate contends that the 
word 'jimbadar' has been wrongly constru¬ 
ed by the lower Appellate Court and he 
contends thxt the expression ' jimbadari' 
means a tenure-holding and that the Judge 
has wrongly held it to mean a raiyati holding. 
The meaning attached to a particular word 
in a particular District is a pure question 
of fact. Therefore, the finding of the learned 
Judge as to the meaning of the word 'jimba- 
dari’is purely a question of fact and can¬ 
not be challenged in second appeal. 

N. H. Appeals dismissed. 


OUDH JUDICIAL COMMIS- 
SIGNER’S COURT. 

Second Civil Appeals No. lOy and 110 

OP 1924. 

January 21, 1925. 

Present;—Mr. Dalai, A. J. C. 

GUR PRASAD— Plaintiff- 

Appellant 

versus 

LALMAN and others—Defendants 
_ —Respondents. 

CivU Procedure Code {Act V of 1908), 0. XXI, r. 9S 
a*ecution of decree—Sale—Agreement to set aside 
and refund -purchase-money—Suit to recover pur- 
onase-money, maintainability of—Construction of docu- 
’’^^j'^Compromise—Intention of parties. 

Alter a sale in execution of a decree an agreement 
was entered into between the auction-purchaser, the 
tt^evee-holder and the judgment-debtor whereby it was 
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agreed that possession of two-thirds of llie properlv 
sold should be returned to the judgment-debtor and 
that the auction-purchaser should withdraw from the 
Court two-thirds of the purchase-money deposited by 
him. In the meantime, however, another decree- 
holder had attached and withdrawn a portion of the 
money which hatl been deposited by the auclion-pui- 
ehaser in Court. The auction-purchaser brought a 
suit to recover two-thirds of the purchase-money on 
the basis of the agreeiaent : 

Held, (Ij that the plaintitT'.s suit being ba.sed upon a 
contract arrived at between the parties after the e.xecu- 
tion sale had been conlirmed was not barred by virtue 
of the provisions of r. of 0. XXI of the C. • 
[p. 380, col. l.J 

that the intention of the com))romise arrived at 
between the parties was that two-thirds of the pur¬ 
chase-money paid by the auction-purchaser should be 
refunded to him and that the judgment-debtor was, 
therefore, liable to refund that amoimf to the auction- 
purchaser and to make uj) the deliriency caused In’ 
the attachment and removal of a portion of the pin- 
chase-money l)y another decree-holder of the judgment- 
debtor. [p. 380, col. 2.j 

In construing a compromise the intention of the 
parties should l)e enquired into and not what may 
appear on the face of the compromise which may lane 
been i>repared by some Pleader’s clerk of small know¬ 
ledge and little education, [p. 380, col. 1.] 

Second appeal from a judgment and 
decree of the Subordinate Judge, Kheri, 
dated the 23rd January 1924, reversing that 
of the Munsif, Kheri, dated the 22nd 
September 1923. 

Mr. Ishu'ari Prasad, for the Appellant. 

Messrs. Rani BharoseLaI,H. K. Ghosh and 
Raj Narain Shukla, for the Respondents. 

JUDGMENT.— The plaintiff, Gur 
Prasad, a purchaser at auction-sale held 
in execution of a decree by a Court, sued 
for the recovery of -Jrds of the money 
Rs. 110 deposited by him in Court at the 
time of the sale. The sale was confirmed 
on 3rd April 1923. Lalman defendant to 
the present suit was decree-holder and the 
judgment-debtors were Raghu Nandan and 
others, defendants Nos. 2 to 5. After the 
sale was confirmed defendants Nos. 6 and 7 
Jaswant and Baijnath sued for possession 
of frds of the grove by title paramount. 
The defendant No. 8 is one Gur Narain, 
another decree-holder of defendants Nos. 2 
to 5, who obtained rateable distribution and 
removed Rs. 54-5-4 out of the money deposit¬ 
ed by the plaintiff. 

To the suit brought by Jaswant and 
Baijnath defendants Nos. 6 and 7 Gur 
Narain was not a party. The suit was 
compromised and it was agreed between 
the plaintiff, the decree-holder Lalman and 
the judgment-debtors, defendants Nos. 2 
to 5 that the plaintiffs of that suit shall 
receive possession of frds of the grove, 
that Lalman shall receive ird of the money 
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deposited by the plaintif? of the present 
suit Gur Prasad and tliat the l)alaiice of the 
monev shall he removed hv Gur Prasad. 

ft • 

Tlie Trial ('ourt exempted GnrXaraiii l)ut 
'>as5ed a decree for Gals of the balance 
eft after «le<liictini( K.s. 51 odd out of 
Rs, ll'j, 'riiis decree was passed against 
L liman. 

Gil a:)])ealthe learned Subordinate Judge 
of the lower A[)pellate Court was of opinion 
that the plaintilT wa^ entitled to recover 
;;rds of Ks. IK) but in his opinion the 
suit was barred under the provisions of 
0. XXl. r. 03. lie referred to a jiulgment 
of a learned Judge of this Court reported as 
U'lm y. Ramii'tl Sinijk (1) wliere it 

was held tliat return of money from Court 
may be obtained uu«ler (). XXI, r. IJ3 ami 
that no separate suit lay. Hoth Lalman 
and Gur Prasad had ajifiealed to the lower 
Appellate Court; Lalmaii’s appeal was 
decreed and Gur Prasad’s dismissed. 

Two second appeals were instituted In* 
Gur Prasad plaintilT in this Court. 

I am of opinion that the fact.s of this 
case are distinguishable from tho.se of the ■ 
ruling cited by the lower Ai>i)ellate Court. - 
In the present c.ise tliere was a fresh con¬ 
tract between Lalman, the defendants Nos. 2 
to 5 and the plaintilT, and the plaintilT can 
sue on the basis of that contract. The 
plaintiff agreerl to give ii[) -rds of the 
grove on the defendants Nos. 2 to 5 promis¬ 
ing to refund to him ijnls of the deposit 
ofR.s. 110. Defendants Nos. 2 to 5 are not 
represented here and proceedings have 
been taken against them ex jHirfe. The 
Iparned Counsel, who appeared for Lalman, 
pointed out to tiie Court that tlie defend¬ 
ants Nos. 2 to 5 can. take shelter behind 
the expre.ss term of the contract that the 
money was to be removed from Court. In 
my opinion the intention of the parties 
should be imiuired into and not what may 
appear on the face of a compromise like the 
one between the parties which must have 
been prepared by some Pleader’s clerk of 
small knowledge and little education. I 
hold that' Gur Prasad consented to make 
over possession of ^rds of the grove to 
Jas\vantand Baijnalh on defendants Nos. 2 
to 5, the judgment-debtors, promising to 
refund Jfds of the sale price paid by the. 
plaintiff. According to tlie compromise. 
Lalmin was to receive -^rd of that amoun-t 

and he has removed that amount. 

• • 

; K') 51 Ind. Cas. 95; 22 0. C. 6 O. L. J. 160. 


For these reasons I am of opinion that a 
suit can lie against Lalman and the de¬ 
fendants Nos. 2 to 5, who were parties to 
the compromise, which substituted a new 
contract between the parties. Gur Narain 
was no party to that compromise and cannot 
beheld liable to refund by a separate suit 
the money which he had withdrawn from 
Court. The appeal must fail against Gur 
Naraiii. 

I think that it must fail against Lalman 
also because Lalman has done nothing 
beyond what was contracted for under the 
compromise. 

As against defendants Nos. 2 to 5 the 
appeal must succeed. They are liable to 
pay to the plaintilT Rs. 73-5-3. It has been 
intimated to me that Rs. J9-8 are still lying 
in tlie Kxecuting Court, so the equitable 
plan would be to grant a decree for the 
balance and direct tlie plaintiff to remove 
Rs. iy-8 from Court. 

I set aside the decree of the lower Appel-, 
late Court so far as defendants Nos. 2 to 5, 
Raghunandan, Baldeo and Ram, Chandra 
and Bhagwan minors under the guardian¬ 
ship of Raghunandan, are concerned ana 
pass a, decree against them for Rs. 53-13 3 
with proportionate costs of all the Courts. 1 
further direct that the plaintiff shall be 
entitled to recover the sum of Rs. 19-8 lyin© 
n deposit with the E.xecuting Court. , , 

Lalman shall bear his own costs of this. 
Court while Gur Narain shall receive his 
costs of this Court from the plaintiff. 

If this sum of Ks. 19-8 has been removed 
from the Pbxecuting Court either by Lalman 
or by defendants Nos. 2 to 5, the plaintitt 
shall be entitled to a further decree for that 
amount recoverable either from Lalman or 
from defendants Nos. 2 to 5 which everoi 

these parties removed the deposit.^ 

z. K. 'Decree set aside. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 544 to 53^ 

OF 1923. 

September 19, 1924. 

Presenf;—Mr. Justice Devadoss. 
APPASWAMI MOITHAI RAO— 

—Appellant 
versus 

GOPALASWAMY CHETTY andothbus 

DeFI{NDANTS--RbSPONDBNTS. jv. . 

Madras Estates Land *4.01 (I of 190S), s-yJ •' 



fcSS'i/C.'l^]l APPASWAMI.MOiTHAl- RAO 

Landlm'd and tc?iani—Kasavarga^ir tenant in Tanjorc 
District, hotise-site occupied ^{/---‘TaguUi," ulicthcr 
rent—Swit to recover "pagndi' - Jurisdiction of 
Hevtnue Court. 

In the absence of a finding tliat a lK>usc’-sile oocupi- 
ed by a kasavargam temint in the Taujuie l>istriot was 
originally raiyati land or was once used for agricultural 
purposes, a payment made by tlie tenant to the 
landlol'd in respect of the house which is known as 
“popt/di" is not “rent” within the meaning of s. 3 (U> 
the Madras Estates Land Act, and a suit by the 
landlord for the recovery of such “pngudi" is not 
maiiitainable in the Kevenue Courts. [i>. 3^1, col. 2.j 
• The mere fact that the tenants have been paying' 
illegal cesses or tliat the landlord was able to exact 
something from the tenants for a number of years 
would not give to the landlord the right to collect sucli 
cesses, [p. 382, col. 2.} 

Second appeals against the decrees ol the 
District Court, West Tanjore, in A. 8. 
Nos. 658, 659, 733 to 735 of 1920 and 80 to 
83 of 1921, preferred against the decree of 
the Court of the Deputy Collector, Ktim- 
hakonam, in Summary Suits Nos. 8, 16, 9 to 
12, 14, 15, 17, 13, 19 and 18 of 1919 respec¬ 
tively. 

Mr. E. Vinayaka Rao, for the Appellant. 
Mr. A. C. Sampath Iyengar, for the Ke- 
spondents. 

, JUDGMENT.— The simple ciuestion 
in these second appeals is whether the 
plaintiff is entitled to get the pagudi from 
the defendants. Various contentions were 
raised in the Courts below. The District 
Judge found that the plaintiff was a land¬ 
holder within the meaning of that word as 
used in the Estates Land Act. Granting 
that the plaintiff is a land-holder, the ques¬ 
tion is whether he is entitled to get pagudi 
from the defendants. 

The contention on behalf of the appel¬ 
lant is that the defendants are kasavargam 
tenants and, therefore, they are bound to 
pay the pagudi to the plaintiff. In the first 
place the tenure known as kasavargam 
tepure has not been the subject of any de- 
ciBion. The incidents of such a tenure are not 
known though Sadasiva Iyer, J., in Naina 
Pillai Marakayar v. Rawanathan Chettiar 
thinks that kasavargam tenants are 
tenants newly introduced into a village by 
the land-holder for cultivation purposes on 
condition that they would give up their 
■duelling sites to the land-holder when they 
ceased to do cultivation. With due respect 
to the learned Judge I'am unable to accept 
this as the incident of kasavargam tenure. 

The plaintiff relies upon a paimaish 
JfiOOunt in which the word kasavargam is 

Cit lu 

il) 41 Ind, Cae. 788; 33 M. L. J. 84. 


, GOPALA^WAJrY UITCri’Y.. JlSl 

used, lhat would not decide the point for 
the land in dispute Avas occuiiied for several 
generations as liouse .site. 1 am informed 
that there are TdU Iiouses in this village 
ami all of them seem to b('on the same 
kind of tenure as the defemJaiits in the 
present suit. Whatever may he the nature 
of the kasavargam tenure lije i.]Uestioii is 
whetiier the plaintiff eaiitled to get 
pagudi from the defendants. The Deputy 
Collector wiin tried the case thought that 
kasavargam tenure meant service tenurc- 
and the services having been dispensed 
with the land-holder is entitled to money 
rent. There is no evidence as to the nature 
of the services and as to iiow long they weni 
performed and when they ceased. There is 
no warrant for tlie assumption that money 
rent was imposed in lieu of services. Mr. 
■\'iuakaya Kao relied upon E.x. Fas supporting 
his contention. Exhibit F is an agreement; 
entered into between some of the persons 
who owmed houses on the village site and the 
land-holder It is suggested by Mr. Vina- 
kaya Rao that all persons who owned houses 
ill the village were parties to the document. 
Granting that that was so, this document 
cannot be relied upon.for tlie purpose of 
enforcing the present claim. Liider that 
document tlie house-liolders undertook to 
pay a number of cesses or honorary pay¬ 
ments to the landlord. Under the jireseiit 
Estates Land Act such cesses and voluntr 
aiy payments could not be enforced as 
rent. Apart from that the question is 
whether pagudi can be called rent. Rent 
is defined in the Estates Land Act as wliat 
is lawfully payable in money or in kind or 
in both to a landlord for the use or occupa^ 
lion of land in his estate for the puri^ose of 
agriculture and in other words whatever is 
payable on account of the use and enjoyr 
ment of land taken for cultivation. There 
is no evidence that these house sites were 
ever agricultural land. Mr. Vinakaya 
rRao’s argument is, it must have been dry or 
.punjah land and persons who owned houses 
must have built them on such dry land. 
There is no evidence that the sites of 
■ houses were raiayti land or were used for 
purposes of agriculture. The onus is upon 
the land-holder to prove that his land was 
a mii/ati land and that it was afterwards 
converted into house sites. 

Much reliance is placed upon tlie pre¬ 
sumption which the Courts have to raise 
under s. 23 and under s. 185. In the case 
of s. 28 ’ that presumption will arise only 
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when there is a dispute whether the land is 
raiyati land orwasteland; in the case of s. 158 
the presumption would arise when the con¬ 
test is whether the land is private land or 
raiyati land. A raiyati land does not include 
tank beds, threshing floors, cattle stands, 
village sites etc. Here we And there are a 
number of houses in the village. It is 
necessary to prove that the people built on 
land which was used for agricultural pur¬ 
poses before the plaintiff could claim rent 
from them. Reliance is naturally placed 
on the fact that the backyards are used for 
the purpose of raising kitchen vegetables 
and plantains etc. Anyone who is acquaint¬ 
ed with the habits of the people of this 
Presidency would know that plantain leaf 
is a necessary thing and every backyard 
however small, always has a few plantain 
trees and a few cocoanut trees. The raising 
of kitchen vegetables or planting a few 
plantain trees or cocoanut palms would not 
convert a nathem or a house site or a back¬ 
yard of the houses. It is quite clear that 
the owners of the houses were weavers and 
the back-yards were used for weaving pur¬ 
poses and these people have been there for 
several generations and the backyards 
having been so used for all those years, the 
onus is heavy upon the plaintiff to make 
out that the backyards were not used for 
any other purpose than for the purpose of 
spreading the loom on them. Mr. Vinakaya 
Rao wanted to rely upon the decisions in 
several cases to which the plaintiff and some 
of the defendants as well as some of the 
people who owned houses were parties. 
But those decisions do not stand in the way 
of the defendants raising their present 
contention. As I have already observed the 
Estates Land Act makes only rent recover¬ 
able from a tenant and so long as what is 
claimed is not rent, it does not matter whe¬ 
ther they have been paying pagudi for a 
number of years or not. It has been held 
in several cases that the mere fact that the 
tenants were paying illegal cesses or that 
a landlord was able to exact something from 
the tenants for a number of years, would 
not give a right to the landlord to 
collect them. Whatever may be the 
right of the landlord against the de¬ 
fendants, certainly what he now claims 
is not rent and the District Judge was per¬ 
fectly right in holding that the Revenue 
Court had no jurisdiction to entertain the 
suit for the enforcement of pagudi. I 
thiok the District Judge ought to have 


returned the plaints to be presented to the 
proper Court. Evidently the plaintiff did 
not ask for the return of the plaints and 
the fault is entirely on him. I think, in 
the circumstances, the proper order would 
be to direct, that the plaints be returned 
to the plaintiff for presentation to the 
proper Court, but inasmuch as all this 
litigation has been the result of the plaint¬ 
iff filing a suit in the Revenue Court and 
carrying it on appeal to the District Court 
and here, I think he is bound to pay the 
defendants the costs incurred by them in 
all the suits in all the Courts up till now. 
Vakil’s fee Rs. 300. 

V. N. V. Plaints returned to. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 196 of 1924. 

March 26, 1925. 

Present;—Mr. Daniels, J. C. 

DAN BAHADUR SINGH—Plaintiff- 

Appellant 

versus 

SAHEB DAYAL and others—Defendants 

—Respondents. 

V. P. Land Revenue Act (HI of 1901 ), 3 . 233 
Partition—Khewat recording separate khatas 
definite shares and also shamlat khata, construction V 
— Presumption—Suit to disturb partition, maintotnr 
ability of. 

Where a partition khewat records two separate 
with definite shares and a third khata which 
described as shamlat of the two former the 
always be construed as meaning, unless the ^ontiW 
is stated, that the shares of the parties in the . 
khata are in the same proportion as the shares wiu 
they hold in severalty. If evidence is adnussibl® 
all to rebut this construction very strong eviae» 
would be necessary, [p. 383, col. 2.] finflUv 

When, however, the partition has once been ^ 
completed and confirmed, such jl^tnrb 

admissible and a suit the object of which is di® . 
the allotment of the land in the final partition ^ ^ 
maintainable as being obnoxious to the proy*®;*®. 
s. 233 (k) of the U. P. Land Revenue Act. _ 

Second appeal under s. 100, 0. Y. ^ 
against a decree of the Subordinap 
Judge, Sultanpur, dated the 
1924, reversing that of the Munsif, Sult^ 
pur, dated the 12th November 1923. ^ 

Mr. Bisheshwar Nath^ for the ApP"^ 
lant. 

Mr. A. P. 6’en, .for the Respondents, 
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JUDGMENT, —This litigation arises 
mdireotly out of a partition which took 
place in the year 1910. By a previous 
partition two pattis Rana Singh and Gunian 
Singh had been formed and certain land 
w&s shamlat to the two pattis in definite 
proportions. Bir Sahai, the predecessor-in- 
interest of the plaintiff, was a co-sharer 
to the extent of a half in patti Rana 
Singh. At the partition of 1910 a patti 
named after Bir Sahai was formed. In 
that parti were several kkatas. Of these we 
are only concerned with Khata No. 3 
belonging to Bir Sahai, area 22 hic/has 13 
hiswas. 

Khata No. 4 belonging to Sahib Dayal 
etc., defendants, area 11 bighas, 14 biswas 
and Khata No. 5, shamlat of khatas Nos. 3 
and 4. Area 17 bighas, 13 bisrvas, 10 biswansis. 

. The plaintiff’s case is that by calculating 
the separate share which his predecessor 
owned prior to 1910 and adding to it the 
share which he held in the s/iam/uf patti, 
the total comes to 40 bighas, 9 biswas. In 
1910 he was allotted a separate khata of 
22 bighas, 13 biswas and is entitled to the 
balance of 17 bighas, 9 biswas out of the 
shamlat. The defendant on the other 
hand owned altogether 11 bighas, 17 biswas, 

10 biswansis. He got a separate khata of 

11 bighas 14 biswas. Therefore, only 3 
biswas, 10 biswansis, or in round numbers 
4 biswas remained to him in the shamlat 
khata and the lemainder belonged to the 
plaintiff. The learned Munsif decreed his 
suit. The learned Subordinate Judge has 
dismissed it. He holds on the evidence 
that the plaintiff has failed to establish 
his allegations as to the disposal of the 
shamlat land shown in the khetvat of 1314 F. 
or to establish his right to the amount 
which he claims in the partition of 1910. 
He is not prepared to rely on a paper 
called the fard hissakashi to show that 
part of the defendant’s shamlat was trans¬ 
ferred to Mahadeo Prasad. This is a 
finding of fact based on evidence. The 
only error of law alleged is where the 
learned Subordinate Judge goes on to say 
that he is not satisfied of the correctness 
of the respective shares of shamlat re¬ 
corded in the khewat of 1314 F. There is 
of cpurse a presumption under s. 44 of 
the Land Revenue Act of the correctness 
of this entry. This error however does 
not effect the Subordinate Judge's conclu¬ 
sion. The plaintiff has brought his case 
pn an erroneous assumption. He assumes 


that there iis a hiatus in the partition 
khcicat of 1910, and that the khewat is silent 
as to the shares which the parties respec¬ 
tively held in ihe shamlat. This is by no 
means the case. Where a partition khewat 
records two separate khatas with definite 
share and a third khata wlucli is describ¬ 
ed as shamlat of the two former, the 
khewat will always be construed as mean¬ 
ing, unless the contrary is stated, that the 
shares of the parties in the shamlat khata 
are in the same proportion as the shares 
which they held in severalty. If evidence 
were admissible at all to rebut this con¬ 
struction very strong evidence would be 
necessary. It appears tome however that 
when the partition has once been finally 
completed and confirmed, such evidence 
is not admissible, that the appellant is 
really trying to disturb the allotment of 
land by a partition, and that the respond¬ 
ent is right in contending that his suit 
is obnoxious under the provisions of 
s. 233 (h) of the Land Revenue Act. On 
all these grounds I dismiss the appeal with 
costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Appeal No. 78 of 1925. 

April 22, 1925. 

Present: —Mr. Justice Stuart and 
Mr. Justice Bovs. 

Firm KALLU MAL-DHAKKAN LAL— 

Plai.vtiff—Appellant 
versus 

Firm BHAWANI DASS-REKHAB DAS 
—Defendant—Respondent. 

Evidence Act {1 o/ JS7J), s. d^—Book of account, 
entries in, con-oboration of—SuiTounding circum¬ 
stances, whether may be refem-ed to. 

Section 34 of the Evidence Act does not limit in 
any way the nature of the material upon which the 
Court may rely to support the entries in a book of 
account. Such material may be in the shape of 
temporary vouchers, receipts or other documentary 
evidence. It might take the shape of sworn oral 
testimony. It is open to a Court to arrive at a 
finding as to the genuineness of a book of account 
by reference to the circumstances surrounding the 
transactions entered therein and the circumstancea 
surrounding the existence of the account book, 
[p. 384, col. 2.] . 

Second appeal against a decree of the 
District Judge, Bulandshahr, dated the 13th 
of December 1924. 

Dr. N. C. Vaish, for the Appellant, 
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KALLU MAL-DHAKKAM LAL V. BSAWANI DAdS-REKHAB DAS.- t. C. -1925] 

JUDGMENT.—This is a ease in which states that the statements in a book of 
the plaintih (obtained a |■•l■eli^]iIlal•y decree account “shall not be alone sufficient 
f'T reiiiiiiioii of a>'eonnts from the defend- evidence to charge any peisoji with lia- 
anfs who v\-cre commission ai'ents. The bility". It <l()es not limit in any way at all 
Altinsii ivlL'iied llie qiic-sti''!] of tile accounts tiie nature of the material upon which the 
to a Commissioner. Ilis order referrinc: the ('ourt may rely to support the statements in 
case was not exactly in terms of O. XX, the hooks of account. Such material may 
r. 17 of the C. Ih C. biit we may take take the shape of contemporary vouchers, 
it for the present imrposes that it was an receipts or other documentary evidence.'It 
or'Ier intended lo be niuler tliat rule. In might take the shape of sworn oral testi- 
view of our opinion on otlicr points, we do mony. It is not suggested in this case that 

not de^'idc this and it is not necessary for there was any documentary evidenceheyond 

us to do So. He ordere'.l that account books the other books of account. We have not 
should be tiled in Court and "ave the Com- thought it necessary to consider how far 
missioner authority to conv‘:;idertlioseaccount those other books ofaccountsmightormight 
books. Twedve account liooks were tiled and not in themselves, though subsequent in 
subsequently (luring the proceedings before date, support the sauda baiii. The point 
the Comlnissionerfonrfurther account l)Ooks is at least arguable. We are left in doubt 
were tiled, tlie last of whicli to be tiled is as to whether there Avas or was not any oral 
what is known as a Ixtln" or a evidence in support of the sauda bahi.' It 

" transaction account boolc". It is in regard is alleged on behalf of the appellant—there¬ 
to the acceptance of \hh sauda bahi in spondent is not represented here—that therfe 

evidence that a ; ccond appeal has been filed was no such oral evidence. Allthat we have 

in this Court. Tlui .Munsif arrived at a been able tolind is the documentin the form 

determination of the amount due liolding of an application filing the sauda hahi, 
the 5c/ef/u 6u/a to be of no value. The lower apparently at the instance of the Commis- 
Appellale Court arrived at a diti'erent deter- sioner l)ecause we find a hint of its existence 
mination holding the iuada/;u/u to be reli- in (he last words of the deposition of the 
al)le. It has seldom been our fortune to read a viuv.im.- The learned District Judge has 
nuire painstaking and callable judgment referred to the possibility of corroboration 
than that of tlie lower Apiiellate Court. The by oral evidence but has not referred toany 
learned Dintlict .Judge has gone intoevery specific oral evidence given in this case; 

single point Avifh the most commendable but he has referred in detail to many of the 

thoroughness. U is olijected liefore us that circumstances surrounding the transactions 
the sauda bahi was not admissible in between the plaintiff and the defendants 
evidence liecanse it was not supported by and the circumstances surrounding the 
any other evidence and, therefore, could not, existence of this sauda bahi and from ftj't 

in view of the provisions of s. 34 of the these circumstances it is clear lhathe accept' 

Evidence Act, be relied upon as the sole ed the genuineness of the sauda 
evidence of the transactions to Avhich it Therein nothing in s. 34 to limit or define 
purported to testify. The first question the material which the Court may rely upoii 

which arose on this jioint was, Avas therein as corroborating the account books. ”5 
fact nothing before the Commissioner and think, therefore, that the learned Judge was 
theMuiisifto support the sauda bahi so as justified in relying upon these accouH 
to render it inadmissible in vieAv* of the books and we may add that he Avas fully 
terms of s. 347 ? A second question AA'hich justified in fact. Under these circumstances 

might arise is, do the terms of O. XX, there is no need to consider the second qu^ 

r. 17 override the provisions of s. 347? The tion that might have arisen astoAvbethw 
learned Judge stated this latter question at O. XX. r. 17, C. P. C. supersedes the tenns 
page 12 of his original judgment but he ditl of s. 34 of the Kwidcnce Act. Accepting, 
not decide it nor do Ave find it necessary to do therefore, the findings of the learned JimS® 

go; for Ave find that there has, in fact, been 'as good in- laAv we dismiss this appeal under 

no breach of the provisions of s. 34 of the O. XLI, r. 11,’C.‘P. C. 

Evidence Act. The learned District Judge ' 2 . k. • ’ Appeal dismissed, 

has dealt with this matter at page 13 of his 
judgment. The nature of the material 
required to support a bahi is not set forth 
in 8. 34 of the Evidence Act; that only 



[8d I. C. 1925] BHAGWANI KUNWAR I'. MOHAN SINCIT. 

PRIVY COUNCIL. 


385 


Appeal from the Allauahvi) High Corur. 

May 7. 

Present: —Loi-d AllHoson, Lord 
CarsoH. and Sir John Ivlc?. 
Musammnt ISHAGWANl KUNWAR 

AND ANOTHER—Defendants—Appellanis 

versus 

MOHAN SINGH and otiiei;s—Plaintiffs— 

Respondents. 

Hindu Laiv—’htint family—Scixiration - Prcsitni}- 
jj’ojj —Burden of jivonf—Ucvcniif /xi/k rv. ilefiiiilioii of 
shares ni. effect of- Widow of joii t nu mlwr allowed io 
remain i'h possei^sion in lien <'>/ maintf nanee, enert of. 

Given a joint HincUi family dio jnc.snm|«fion is. 
until the continrv is provotl, lint tlic family con¬ 
tinues joint. That’ presiunpli >n is pn-uliaiiy st rons: in 
the ca'se of tlie sons of one f.itiuT. A person \vh-> 
alleges that the innabor.s of a joint Ilimlu family 
have separated must prove, unless it i.s admiited, tln.t 
there Avas a separation at some laalerial time. ip. .;M». 
col. 1.] 

A definition of sliares in revenue and village pai«ei > 
by itself affords a vcrysligiit indicniion of an netnal 
separation in a Hindu family and is insutliei-nl to 
prove, contrary to the presumption of law, that no’ 
family to whicli the entries refer had separated. []>. 

C0I.2.J , , - - . 

A widow of a sunless prominent momher of a joint 
Hindu family is sometimes allowed In- the family I" 

occupy possession of some of the family s land for lier 

life for her maintenance, [p. r»S(l. col. 2.] 

Appeal from the decree of the Allahahad 
High Court, dated the 18th March 1920. re¬ 
versing that of the Suhordinate Judge, 
Cawnpore, dated the 30th November lOKi. 

Messrs. L. De Gruytlier and J. M. Fcivikli^ 

for the Appellants. ^ 

Messrs. George Lowndes and W . u allacli, 

for the Respondents. 

JUDGMENT. 

Sip John Edge.—This is an appeal by 
defendants from a decree, dated the I8th 
March 1920, of the High Court at AllaliaKad. 
which reversed a decree, dated the t.0th 
November, 1916, of the Subordinate Judge 
of Cawnpore, by which the suit had been 

dismissed. 

The suit in which this appeal has anseii 
is a suit in which the plaintiffs claimed a 
decree for the proprietary possession of an 
eight-anna share in each of the villages of 
Auria (Auria Tikra) and Aurangpur Oah- 
dewa and certain fractional shares in four 
other zemindari villages in the Cawnpore 
District by dispossession of the defendants, 
who were in possession and denied the 
title of the plaintiffs. The Subordinate 


parlies were llindiis of the Tliaknr Gaiir 
caste and weic .-nbirct to the law of the 
.Mitaksliara. 'I 'lo following pedigree will 
sidliciently show Inuv 1 lie parlies were 
related, hut their I.ivrdsldps do not know 
wliieh of the orolheis kladho Singli and 
liira Singlt, o)' 1 f the brothers Diwau Singh 
and Haliadur Sinch, was the elder:— 
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The =nit was bvoneht on the 12th Novem¬ 
ber 191-1. in the Courtof the Subordniate 
Jud^e of Cawnpore after the death of: 

Kanehan Knnwav M Len the 


Judge dismissed the suit; the High Court 

on appeal gave the plaintiffs the decree for ^a i h about 

the possession which they claimed. Ihe bUjeais^i o 
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/B years of age. As Diwan Singh wa.s not 
a party to the suit, although his son 
Pancham Singh was a plaintiff, their Lor<l- 
ships have assumed that Diwan Sini?h was 
then dead. TJie most material question in 
the suit is whether Gulab Singh was, when 
he died, joint with, or separate from, his 
cousins Diwan Singh. Bahadur Singh’ and 
Xiwaz Singh. 

Padiim Singh and his sons Madho Singh 
and Hira Singh admittedly had constituted 
a joint Hindu family. Padum Singh died 
before his sons, and at his deatlb iladlio 
Singh and Hira Singh were joint. It is 
well-established law that those who allege 
that the members of a joint Hindu family 
had separated must ])rove, unless it is 
admitted, that there was a separation at 
some material ti;:ie. That material time in 
this case must have been before the death 
of Gulab Singh. Hira Singh had died in 
)8(i2, and Madlio Singh had died in 18(17. 
Gulab Singh died sunless in ]88(). Tlie 
case of the plaintiffs was, and is, that Gulab 
Singh was until he died a member of the 
joint family, which, until he died, consisted 

of the then living male descendants in the 

male line of Padum Singh. The case of 
the defendants-appellants, is tliat JJaclho 
Singh and Hira Singh had separated, and 
consequently that Gulab Singh was separate 
from his cousins Diwan Singh. Bahadur 
Singh and Niwaz Singh. It happened in 
181)(i or in 1898 that the then members of 
the joint family separated. That separa¬ 
tion did not take place at a material lime 
60 far as this suit is concerned, but tlie 
learned Subordinate Judge incorrectly held 
that the separation in 1896 or 1898 shifted 

the burden of proof, and that it was for 
the plaintiffs to prove that Gulab Sin^rh 
was joint when he died in 1886. How far 
that misunderstanding of the law affected 
the Subordinate Judge in his consideration 
of the evidence in this suit, it is impossible 
to say, but he found on the evidence that 
Gulab Singh was separate at the time of 
his death The High Court found on the 
evidence that Gulab Singh was, when he 
died, a member of the joint family. 

Their Lordships will later express the 
conclusion at which they have arrived as 
to whether there had or had not been a 
separation before Gulab Singh died, but 
before doing so they will refer to another 
question which must be considered al 

the conclusions at 
v^hich the Courts below were in agiecment 
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on that subject. Their Lordships will now 
briefly state what that other question is. 

The property in question in this suit 
came into the possession of Kanchan 
Kunwar siiortly after the death of her 
husband Gulab Singh. The question which 
their Lordships will first consider is how 
and in what right did Kanchan Kunwar 
obtain and hold possession. That property 
had been enteied in the revenue and village 
t>apers in the name of (Julab Singh, and 
Kanchan Kunwar, as his widow claimed to 
be entitled to the possession of it. That 
claim could not be maintained unless 
Gulab Singh had died as a separated Hindu. 
Tlnit claim by Kanchan Kunwar was, in 
fact, made, and she got possession, but, 
according to the case of the plaintiffs, she 
was allowed by Diwan Singh, Bahadur 
Singh and Niwaz Singh, who were then of 
age, to take possession under an agreement 
of compromise made between her and 
them, by wiiich she was allowed possession 
of the property for her life for her mainte¬ 
nance, and not as property of which she had 
any right to the possession. 

Gulab Singh was older than his cousins 
Diwan Singli, Bahadur Singh and Niv.'az 
Singh, and after Hira Singh and Madho 
Singh had died he was the head of the 
family, and appears to have acted generally 
as the family manager, and some villages, 
whicdi were purchased after the death of 
Jladho Singh with the income of the 
ancestral villages of tlie family, were pur- 
chased in tlie name of Gulab Singh. During 
(jiilab Singii’s lifetime his wife Kanchan 
Klin war must have occupied a position of 
some importance in the family, and after 
her husband’s death she doubtless wished 
to manage her own affairs independently 

of any interference by her husband’s rela¬ 
tions. 

It has not been asserted in argument 
before their Lordships in this case, or, £0 
^r as they are aware, in any case before the 
Board, and they believe that it could not 
with truth be asserttd before an Indian 
Court, that a \vidow of a sonless promi¬ 
nent member of a Hindu joint family is 
never allowed by the family to occupy po®" 
session of some of the family’s land for 
her life for her maintenance. Their Lord- 
ships find that Kanchan Kunwar obtained 
possession of the lands in question under 
that agreement of compromise for her Hf® 
for her maintenance, and not in any right 
of hers as Gulab Singh’s widow, The agr®®" 
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ment of compromise was an oral agreement, 
hut there is documentary evidence which 
is only consistent with such an agreement, 
and to some of that documentary evidence 
reference will now be made. 

During Gulab Singh’s lifetime his name 
had been entered in the revenue papers as 
that of the owner in possession of shares 
in some villages, and the names of Ids 
cousins, Diwan Singh, Bahadur Singh and 
Niwaz Singh, had been entered in the 
revenue papers as the names of the owners 
in possession of shares in the same or other 
villages. Wlien Gtilab Singh died it was 
necessary that application for mutation of 
names should be made to the revenue 
authority of each village in tlie revenue 
papers of which his name had l)een en¬ 
tered as the owner of a share or sliares. 
Such applications are made by or on behalf 
of the person or persons claiming to be 
entitled to the share or shares of the de¬ 
ceased share-holder, and when opposed an 
inquiry is held bj’ an official of the Revenue 
Authoiity. 

An application for mutation of names 
was made on Gulab Singh's death in tlie 
case of each village in w'hich his name was 
entered in the revenue papers as the holder 
of a share. Those applications were made 
by Diwan Singh, Bahadur Singh and Niwaz 
Singh, and as Kanchan Kunwar was known 
to be a claimant for mutation of name, 
her deposition was taken. Their Lordships 
will now refer, by way of illustration, to 
what happened in the case of the village 
of Aurangpur Gahdewa, in respect of wliich 
the name of Gulab Singh was entered in 
the Settlement Khewat of 1873 as the owner 

of an eight-anna share. 

“No. 741c.— Application of Bahadur 

Singh, etc. 

" Name of village— Aurangpur Galidewa, 
pargana Bilhaur. Head—mutation on the 
ground of succession. 

‘‘Substance.—Application for expunge¬ 
ment of the name of Gulab Singh, deceased, 
and entry of the names of Bahadur bingh, 
Diwan Singh and Newaz Singh, cousins, 
in respect of an 8-anna zemindart shaie 
under s. 97, Act No. XIX of 1873. 

"Showbth:— . 

“That Gulab Singh, zemindar of an 
8 -anna share in village Aurangpur Gahdewa, 
pargana Bilhaur, died on the 7th of Aghan 
Sudi, Samhat 1942. These three cousins. 
Bahadur Singh, Niwaz Singh and 
Singh, are the heirs in possession of the 


properly of t he <loeeased in Ofiual shares. 
He has left no issue besides these apf^Iicanls. 
It is, tlierefoiv. prayed that tlie name of the 
deceased may tie removed from, and those 
of tliese heirs entered in the j^ublic records. 

“Pei iTioNiiUs;— Bahadur Singh, Diwan 
Singh and Niwaz Singli, lieirs of Gulab 
Singh, zcniiiKlar of village Aurangpur 
Gahdewa, yur/unu Bilhaur. Dated the 12lli 


Kidiruarv 1887. 

4 

“ Filed by Diwan Singh and written by 

Ram Naravan. 

« 

“(Sd.i Diwa.n Singh, in autograph. 

“ This application was made to-day by 
Diwan Singh. 

“ Held.—Let the Registrar Kanuiigo lirst 
make a n’port as to the oorreetness of the 
share. 12tli February 1887. 

“ Signature of Naib-Talisildar.” 

The application is in the vernacular, d'he 
term wliieh has been translated as “ heirs ” 
must mean not lieirs in the English 
acceptation of the term luit the persons who 
claimed as surviving co-sliarers of Gulab 
Singh to have their names entered. 

On the Itli April, 1887, Kanchan Kunwar 
made her deposition before the Kanuiigo. 
So far as is material it was as follows : — 

“ Gulab Singh, my husband, the zemindar 
of Maiiza Aurangpur Gahdewa, pargana 
Bilhaur, died a natural deatli, four months 


ago. The deceased left no son. Regarding 
the entry of name in respect of the property 
left by the deceased husband, some points 
have been agreed to be settled between 
Diwan Singh, Bahadur Singh and Niwaz 
Singli and me. For the Settlement of the 
same 1 have sent for Jagannath Singh, 
my son-in-law, from il/au.:a Katra, district 
Banda. On his arrival, the points will be 
settled mutually in a week and then my 
general-attorney, Roshan Lai, will present 
himself and will make statement about the 
mutation of names in this case. So long as 
the points are not settled mutually, 1 can¬ 
not make any statement about the entry 
of name in respect of the property of the 

deceased.” 

Subsequently xl/wsamwat Kanchan Kun¬ 
war made another deposition in the presence 
of the Kanungo in relation to entering the 
names in resiiect of Aurangpur Gahdewa. 
which, as translated, was, so far as is 
material, as follows: 

“ The points which were to be settled be¬ 
tween Diwan Singh and others and me 
have all been settled and, under the mutual 
agreement, the entire property left by my 
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deceased husl)ar.d in Mituza Auian^^[)iir 
Gahdewa, />un/.(aa IJilhaur, has been allot¬ 
ted to me and put iu my pn.ssessi-.*n. 
d'i - r !'ov, i!i- name of the deceased may he 

{ iuy name entered in respect 

9 I di- t. proj-erty !c-ft 'oy the decea-cd 
in ihe •. : ■. i'Lye. biwan h-inch, llaliadnr 
8 iiig:.;iy. > ;waz Singii, the lieiis of the 
deceasc<i, Im-,e no connection with the 
propmly iin lie said village in my lifetime. 

“ Signatiiie of Kanungo.” 

_The wools *■ Diwan Singh, Rahaditr 
Singh and Xiwaz Singh, the lieirs of the 
deceased, liave no connection with tlie 
property in the said village in my lifetime" 
can only mean that Kanchan Kunwar was 
allowed to be in i>ossession for her life for 
her maintenance. The learned Judges of 

the High Court in their j'lidgment observed 

in reference to that depo.sition of Kanchan 
Kunwar:— 

"It may be remembered that tliore is 
always a reluctance among ineml)ers of a 
Hindu family to confer on female members 

an absolute interest in propertv belonging' 

to their liusbands or fathers, ‘and had ft 
been intended that Kanchan Kunwar was 
to baAo tin absolute interest in the j)i‘operty 

to he recorded in her name, 
ould have Ijeen distincllv slated 
-.c )silions not only ..f Kanchan 
Kunv.ar herself, but also of the male 
members of the family wliose statements 
were also recorded in the mutation proceed- 

are. therefore, unalJe lo hold 
that Kanchan Kunwar accjuired an al>sohile 
interest under the compromise whicli was 
effected after the death of Gulab Singh." 

Mxisainmaf Kanchan got possession oif the 
shaies in the villages in questhui under 
that agree inent of compronjise and shenever 
had anv dher right or title to them, and 
sh. COM..! not under the circumstances 
obtain against the co-sharers of the joint 
family any title by prescription. It has 
however, been suggested in this appeal 
that she had acquired a title by prescrip- 

she acted in accordance 
witn that agreement of compromise or con- 
trary to U, is immaterial; she had no other 
title to the villages in question and could 
grant or convey no title of any hind to 
the villages which would be elTective for 
any purpose beyond the term of her own 

, Mwsammai Kanchan Kunwar, as arrears 
by her depcsition of the 4th Apii! Igsr 
■wished to consult her son-in-law, Jagannath 
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Singh, i.m the subject of the agreement o 
coiiipjomise. As will now appear, her son- 
iu law. Jagannath Singh, who was a 
defcmlant in this suit and is now dead, 
[mt is l ejtiesenled by his son Sheorakham 
Singh, mn.^t have had with his wife 
Bliagwani Kunwar, who was Kanchan 
Kiinwar's daughter, much inlluence over 
Kanchan Kunwar. On the i2th May, 1892, 
MasiniDnat Kanchan Kunwar bv a deed 
purpoi ted to give the eight-anna share iti 
the village Auria to her daughter Bhagwani 
Kunwar. In that deed Miisammat Kanchan 
Kunwar asserted that on the death of Gulab 
Singli slie had entered into proprietary 
possession of the eight-anna share, and 
that on her death her daughter " would 
succeed to the whole of the estate of my 
husband Gulab Singh under the Hindu 
Law.” 

^Their Lordships may here observe that 
Kanchan Kunwar, in a written statement 
which she had filed in Court on the 26th 
Janu iry, 1888, in a suit in which she was 
a defendant, had alleged that " the property 
of Oulah Singh deceased was taken by 
Bahadur Singh, Diwan Singh and Niwaz 
Singh, and tliey became liable for the 
entire amount payable and forcollection 
of lilt- oulslanding debts, while this defend¬ 
ant gol for her maintenance the shares 
in Ihe zemindari property specified at the 
foot. In these circumstances the defendant 
and I lie shares specified at the foot should 

be exempted.” At the foot of her written 

statement she specified the shares in the 
six villages in question in this suit, including 
the eight anna share in Mauza Auria. 

On the Unii August, i8'J2, Musammat 
Kanclian Kunwar executed a deed of 
mortgage in favour of her son-in-la'^> 
Jagannath >^ingh, by which she purported 
to mortgage all the rest of the property 

of which she had been allowed under the 

agreement of compromise to take posses¬ 
sion for her life for her maintenance. In 
that deed she asserted that all the properties 
she was mortgaging " are up to this time 
o^yned and po.-'sessed by me as proprietor 
without the participation of anyone else, 
and I have no co-sharer or co*parcene 
therein.” On that mortgage Jagannatn 

Singh brought a suit for foreclosure on 

the 14th FebruarjN 1907, against A/wsaminfl 
Kanchan Kunwar, and on the 7th Mar^i 
2907, obtained a decree for foreclosure. Dn 
the 15th November, 1907, that decree for 
foreclosure was made absolute. Their 
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ships have no hesitation in finding that the 
deed of gift of the 12th May, 1892, the 
mortgage of the 12th August,1892, and the 
suit for foreclosure of the 1-Uh February, 1907, 
were all collusive and fraudulent, and were 
intended to make evidence that Musiimniat 
Kanchan Kunwar had held the laiuls in 
dispute as absolutely her own with as 
complete a right to dispose of them as a 
Hindu separated childless man might have 
to dispose of his self-acquired property. 
Musammat Kanchan Kunwar, her daughter 
and her son-in-law must have known per¬ 
fectly well that she had no right to make 
the deed of gift or the mortgage. 

As their Lordships Imve already men¬ 
tioned, the Subordinate Judge in his judg¬ 
ment, which was delivered on the .‘10th 
November 1910, found that Oiilal> Singli 
was separate at the time of his dealli, 
and the High Court found on apy)eal that 
there had been no separation. Oulab Singh 
had died twenty-eight years before the 
suit was instituted, and on the question 
whether the family had been joint or 
separate in 1886 each Court had to rely 
mainly on such documentary evidence as 
had been produced. It appears to tlieir 
Lordships from the judgment of the Sub¬ 
ordinate Judge tliat he had been mucli 
influenced in finding that Oulab Singli 
was separate when he Hied from the fact 
that Bahadur Singh and Niwaz Singh had not 
given evidence in the suit. He must liave 
forgotten that it had been proved on the 
15th March, 1916, by Mohan Singh that 
his father Bahadur Singh was 79 or 80 
years old, and was quite helpless or unable 
to give evidence, and that his uncle Niwaz 
Singh was 76 or 77 years old, and that 
his. tongue was paralysed and he was 
unable to speak or make a statement. 
The Subordinate Judge was also very 
much influenced in his finding by the fact 
that the day-books, also referred to as cash¬ 
books, which contained the family accounts 
had only been produced, and that the ledgers 
which had been kept by the family had not 
been produced, and he obviously did not 
accept as reliable, the evidence as to what 
had become of the ledgers. The explanation 
of the non-production of the ledgers was 
given by Mohan Singh, who, when he gave 
his evidence, was 49 years old and could 
not have been more than 17 years old 
when Gulab Singh died. This is how 
Mohan Singh explained why the ledgers 
had not been produced:— 


“I have not filed the ledgers of all the 
day-books liled by me inasmuch as they 
are not wUli 1 brought them to file 

them in the (\mrt at Cawnj)ore. The 
said ledger was k'^pt in tlie house of Man- 
munno 1> il)U and Iv iraa Dabii. Maninunno 
ll ibu is elder and K uan Baiui is vouiiger. 
I used to keep all my luggage and papers 
in a room of those veiy persons, i. e., 
Manmunno Bal)u and Karan Babii. The 
house of ^lanmunno Habu and Karan 
Babu fell down owing to lieavy rain this 

rear in the month of Bhadon and con- 

% 

sequently those ledgers got buri'^d under 
the same house. Tiiose ledgers were kept 
in two dxistnf!.' 1 did not make a search 
for them in my house. The ledgers which 
got buried were kept by me in the room 
of Manmunno Babu and Karan Bal)u in 
1901. The aecount-books and the papers 
which were filed by me in the case in¬ 
stituted in 1904 and taken back from the 
Court were kojit liy me in that very liouse 
of Manmunno Babu three or four years 
ago. The papers which were filed by me 
in the case instituted in 1901 were the same 
papers as were taken out of I he room 
of Manmunno Babu and filed inlh'' 

I did not file the ledgers in this 
cause they had become rottej . .v.i 
quently tlie witness stated:) Whi u tliccase 
was instituted they were not rotten. Now 
this year in the month of Bhudon and 
Kunwar when the house fell down on 
account of heavy rain they were rotten,’’ 
That is not an impossible e:cplaiiation 
and it may be true. The High Court con¬ 
sidered Molian Singh’s explanation as far 
from satisfactory, but Sir Grimwood Mears, 
0. J. and Mr. justice Banerji, whoheaid 
the appeal in the High Court, stated in 
their judgment that “the absence of the 
ledgers does not, in our opinion, detract 
from the value of the entries iiithecash- 
books to which we have referred.’’ The 
learned Counsel wlio argued this appeal 
on behalf of the appellants commented 
stron^'ly on the non-production of the led- 
(rers.lind contended that if they had been 
produced tliey would have shown that 
the family had separated. What the led¬ 
gers would have shown if they had been 
produced their Lordships do not know, 
but the entries in the Lmily cash-books 
which were put in evidence are clear and 

unambiguous, and point to the onl}^ legiti¬ 
mate conclusion tliat the accounts were 
the accounts of a joint family. 
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The main Jeontention of the learned 
Counsel for the appellants was that the 
entries of the names of the owners in 
possession "f the shares in the villages 
whicd; were made at the Settlement of 
'hould 1)0 regarded as conclusive on 
the question as to whether (Julah Singh, 
Dewaii Singii. Bahadur Singh and Xiwaz 
Singh were joint or separate, and at great 
length he drew their l-ordships'attention 
to these entries. From those entries 
it appears that at the Settlement 
of 1873 Gulah Singh was the owner in 
possession or shaiesin certain villages, hut 
whether it may Ijc inferred from those 
entries or from any of them that he was 
the separate or sole owner of any of the 
shares is quite another matter. Their 
Lordships will now give some examples 
from village k}iew>ttsoi tlie Settlement of 
1S73 to show how the names of co-sharers 
were entered as tlie owners of shares. In 
doing so they will omit particulars which 
are immaterial. In the Settlement Khewat 
of Mauza Aurangpur (Jahdewa of 1873 
the entry 13 “Name of lambanlar, Gulab 
Singli; names of co-sharers. Gulab Singh, 
son of Madho Singli, Tliakur Oaur. yotra 
Bhardiiaj, resident of Baranpur Kanjri, 
pargana sheorajpur: amount of share, 
8-annas ; remarks, this is owned by a 
single man." The entry in the Settlement 
Kheu'at of 1873 of Mauza Baranpur Kanjri 
is “Names of sliarers , Gulab Singh, son 
of Madho Singh, half, and Bahadur Singh, 
Dewan Singh and Niwaz Singh, sons "of 
Hira Singh in eqnalshares and bracket¬ 
ed opposite that particular entry is “ ^rd 
. . . . " The entry in the Settlement 
Kheivat of 1873 ofMauza Baranpuris “Names 
of co-sharers, Gulab Singh, son of Madho 
Singh, caste Thakur Gaur, resident of 
Baranpur Kanjri, 10 pies, 1 fif, 7 kirans, 2 
jauSy 4 tunds, 9 dants, and Bahadur Singh 
Dewan Singh and Niwaz Singh, sons 
of Hira Singh, caste and residence 
as aforesaid, 5 pies, 4 fifs," and as to the 
“5/mm/at," of the mauza the entry is 
. . Gulab Singh, the amount of the 
ancestral share being 5 pies, 4 fifs, and 
Diwan Singh, Bahadur Singh and Niwaz 
Singh, in equal shares, 5 pies, 4 fifs 
. . ." The entry in the Settlement Khe¬ 
wat of 1873 of Siurajpur is “Names 

of 'lamhardars,' Gulab Singh and Ram 
Sahai 'lambardar; names of co-sharers 
Gulab Singh, son of Madho Singh, caste 
and residence as mentioned above, 11 pies 
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8 yf/.5, 0 kiranis, 7 ja^^s, 2 tunds and 5 
dant.% Bahadur Singh, Diwan Singh and 
Niwaz Singh, sons of Hira Singh, caste 
and residence as aforesaid, in equal shares, 
5 pies and 4 fifs. . . The entry in 
the Settlement Khewat of 1873 of Mauza 
Mau is “Name of lambardar, Sheo Oharan 
Lai and Niwaz Singh, Iambardars\ Names 
of co-sharers, Niwaz Singh, Bahadur pSingh 
and Dewan Singh, sons of Hira Singh, caste 
Thakur Oaur, fiotra' Bharduaj; residents of 
Baranpur Kanjri, pargana Sheorajpur, in 

eqnalshares, 5 annas,-I pies." Ramarks. 

Niwaz Singh lives jointly with his two 
brotliers. No adjustment of account is 
made. . . Their Lordships do not 
draw from the above entries or from any 
other similar entries which were made in 


the Revenue Settlementof 1873to which they 
were referred l)y the learned Counsel any 
inference that Gulab Singh had separated 
from his cousins Diwan Singh, Bahadur 
Singh and Niwaz Singli, or that there 
had been any separation in the joint family. 
But if the learned Oounsel's prolonged 
argument on the entries was in any way 
sound, Gulab Singh must have separated 
from his cousins before the Settlement of 
1873 w’as held. 


In Nageshar Bakhsh Singh v. Ganesha 

(1) , in an appeal from Oudh, in which the 
learned Counsel already referred to had 
argued tlie case for the appellant then be¬ 
fore the Board, it was in that case decided 

by the Board that a definition of shares 
in revenue and village papers, by itself, 
alTords a very slight indication of an actual 
separation in a Hindu family, and is 
insufficient to prove, contrary to the pr^' 
sumption of law, that the family to which 
the entries refer had separated. In the 
judgment delivered in that case by the 
Board, llie Board referred with approx®* 
to^ a judgment of Birdwood, J., of the 
High Court at Bombay, in Bhagojiv. Bap^)^ 

(2) that “at the hearing the lower Appsb 
late Court should have its attention direct¬ 
ed to the ruling in Fotma V. Dai'ya Sako 

(3) in which it was held that the Collectors 
book is kept for purposes of revenue and 
not for purposes of title. The fact of ^ 
person’s name being entered in the Col* 


fl) 50 Ind. Cas. .106; 471. A. 57; 7 0. L. J. } J" 
L. U. (P. 0.) 37; 38M. h. J. .521; 23 0. C. 1: f It 

. 532; 22 Bom. L. R. 595; 28 M. L. T. 5; 42 A. 368; I* 


]> 

J 

L. W. 622 (P. C ). 

(2) 13 B. 75; 7 Ind. Dec. (K. 8.) .51 

(3) lOB.H. a R. 187. 




[881. 0.1925] 


BH.VaWAKl KTNWaR V. MOHAN’ SIN’OK. 



lector's book as occupant of land does 
not necessarily of itself establish that 
person’s title to defeat the title of any 
other person.” The same observation ap¬ 
pears to their Lordships to apply to en¬ 
tries of the names of persoii.s in Settle¬ 
ment khewats as the names of co-sliarers 
in a inauza. 

Immediately following the quotation in 
reference to the judgment of Rirdwond.J., 
the Board in the case of Negcuhar Bukh.'ih 
Singh v, Ganesha ^1) at page 70* said: 
“The Board refer in particular to the 
judgment of Sir John Edge in Gajeuday 
Singh V. Sardar Singh (4 ). In their opinion 
the statements of principle now to be quoted 
are of significance and are souml as applied 
not only in Allahabad, but in India as a 
whole. The main proposition is, of course, 
widely familiar—namely, that 'given ^ a 
joint Hindu family—the presumption is, 
until the contrary is proved, that the 
family continues joint. That presumption 
is peculiarly strong in tliecaseof the sons 
of one father.’ The learned Judge further 
refers to “experience of the manner in which 
names of Hindus are entered not uncom¬ 
monly in revenue and village papers in 
respect of shares”; and the Board sees no 
reason to differ from, but approves of, 
his pronouncement to tlie following effect: 
‘A definition of shares in revenue and 
village papers affords, by itself, but a 
very slight indication of an actual ^ se¬ 
paration in a Hindu family, and certainly 
in no case that has ever come before us 
could we have regarded such a definition 
of shares standing alone as sufficient evi¬ 
dence upon which to find, contrary to the 
presumption in law as to jointure, that the 
family to w^hich such definition referred 

had separated,’” 

This Board cannot read Act XIX of 
1873, the North-Western Provinces Land- 
Revenue Act, 1873, which applied to the 
Settlement of 1873, as making the defini¬ 
tion 6f the shares of co-sharers in a Settle¬ 
ment khewat conclusive of a separation 
in a joint Hindu family. 

If an actual partition of the joint family 
property by Madho Singh and Hira Singh, 
or by Gulab Singh and his cousins Diwan 
Singh, Bahadur Singh and Niwaz Singh, 
had been proved, it would be evidence 
that they had altered their title to it as 

, (4) 18 A. 176 at pp. 179, 180; A. W. N. (18%) 23; 8 
Ind.Dec.{N.a.)824. _ 
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joint owners and had become separate 
owners; ljul a mere delinition of shares 
in revemu* and village papers, unless it 
was proved that such delinition of shares 
was with a view to a then partition, 
would not. in their Lordships' opinion, 
l)y itS(‘lf l.)e conclusive evidence even that 
an actual partition was tlien intended. 

The attention of their Lordships has been 
drawn to the mailers from which tlic 
Siibonlinale ,1 mlue ami the High Court 
drew dilTerent conclusions on the question 
whether (lulah Singh had died as sepaiate 
from his cousins Diwan Singh. Bahadur 
Singh and Niwa/. Singh, and they agree 
with the lligli Court and its reasons for 
finding.that there had not been any separa¬ 
tion. Those i-easons with which their 
Lordships agree are ejutomised l)y the 
High Court in theconcluding paragraph 
of the High Court judgment, and are as 
follows:— 

"l^pon a consideration of the case as a 
whole and of the evidence which' has 
been adduced by the parties, we have 
come to the conclusion that all the indicia 
of a joint Hindu family are present in 
this case. There' was first of all the nucleus 
of joint ancestral property which belonged 
to Padam Singh. There is next the pre¬ 
sumption of Hindu Law that the sons of 
Padam Singh, who originally must have 
been joint, continued to be joint so long 
as they lived, until the contrary was 
shown.' No evidence has been given to 
prove that they ever separated or that- 
after their death a separation took ])lace 
between Gulab Singh and the sons of 
Hira Singh. ^Ve have then the facts that 
property was acquired sometimes in the 
name of one member and sometimes in 
the name of another; that debts incurred 
in the name of one member were discharg¬ 
ed by another; that debts were incurred 
and mortgages were taken in the names of 
members of both branches jointly; that a 
common account was kept relatingto the in¬ 
come and expenditure of the family; that in 
these accounts the expenses of funerals 
and of religious and other ceremonies 
connected with different members of the 
family were jointly entered; that there 
were common servants who made collec¬ 
tions and otherwise served all the members 
of both branches; that the affairs of the 
family were looked after by the different 
members, whether the property stood m 
the name of any particular member or not 
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and that there is nothiiio; t<'. prove that, an 
actual s^parati-M ever took place In view* 
of ,il! ihe>- cii. om -t.once-^ vre ai'e unahle 
t > hold tint t! lair.dy a s^-parate 

ihniiiv ;iMd t I c T-n* v.dih the conclusion 
'•i tin (’'n.irt h 1 r,7. hi our opinion it 
lri.~ O'.'ll >atC', esl.alilislied that 

tiie fainiiv [ ■ sons of Padam Sin^di 
v'_a^ a joint landiy at the time of (Julal) 
Sinirh s dealli, .-o tin! upon the death of 
(Iiilah Siiiyh's vddow the property in dis¬ 
pute passed to tin' appellants, the surviving 
male inemhers of the familv. ' 

The appellants in the High Coitrt were 
the plaintiffs. 

'Pheir Lordsliips will hutnhlv advise His 
Majesty that this apj-eal should be dis¬ 
missed with costs. 

Appeal (lifinissed. 

Solicitor for the Appellants:—Mr // 

PoJak. ■ ' 

Solicitors for the liespondents:—Mr. 

Graict. 


MADRAS HIGH COURT. 

Second Civil Appeal No 58C of 1022. 

Nnveml)er .'h ]!)24. 

Prcfient :—'Slr. Ju.«tice Devado.ss. 
LAKSHMIXARA^ ANA Id HR —Plaintiff 

—Appellant 
versus 

PACKIRT CHJ*:TTIAR and otiieils- 

DeFENDANTS XuS. 2, 4 to 7—Rt:SPONDENTS. 

Prnctirr Tni.tt j>rr,i)<>r(y-renimnent -.Voji- 

paymcnl of rent-Siiil for tccorsnf on (/round of 
forfeitiiri' Ai>iirnl-Plea of incnUdity uf 'kase, ivhe- 
tlirr can he raked,. 

WtHTe in a suit hy a trust('»‘ to recover j)ossession 
of trust jjropc-rly from a lessee on tlie pround of 
forfi-ilnre owin" to non-payment of rent the Trial 
Court liiifl.s aKainst the forfeiture, it is not open to 
the plaintiff in appeal to rely upon the invalidity of 
the lease on account of its permanent character. Such 
a plea otiKht to be specilically put in itrsue, so as to 
enable the defendant to raise the appropriate pleas in 
defence. 

Appeal against the decree of the Court 
tie Subordinate Judge of Negapatam, 
in A. S. No. 55 of 1921, preferred against 
that of the Court of the District Munsif 
of Tiruturaipundi, in 0. S. No. 251 of 1919. 

Mr. V. Sandaresa Iyer, for the Appellant. 

Mr. iS. Muthiah Mtidaliar, ior\ the Re¬ 
spondents. j 

JUDGMENT.—It is alleged d,n behalf 
oi the appellant that the lease /bein" a 
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permanent lease, it is invalid and that 
the plaintiff is entitled to recover posses¬ 
sion of the property from the defendants. 
It is al-so alieg.^d tliat the Subordinate 
Judge was not justilied in finding that the 
lease was granted for necessity, and, there- 
ioie, it is binding on the Inist. J’iie plaint- 
ilf brought the suit for recovery of posses¬ 
sion of the plaint land on the ground that 
the lessee tailed to pay rent and, therefore, he 
forfeited the lease. Botli the Courts hai'e 
found against the forfeiture. The conten¬ 
tion of tlie defendants ivas that the plaint- 
ill purposely refused to receive the rent 
in order to set up a case of non-payment of 
rent. On the pleadingsin thecase the judg¬ 
ments of the lower Courts are correct. But 
it is urged before me that a permanent 
lease of trust property by a trustee is 
invalid and, therefore, the ])laintiif is en¬ 
titled to recover possession of the same. 
If this point had been specifically put in 
issue, the defendants would have been 
able to show either necessity or some other 
ground which would have been a good 
defence to the plaintill's suit. Tlie plaintiff 
did notclioose to rest his case on the ground 
of the invalidity of the lease but rested his 
case solely on the ground of the alleged 
failure of the defendants lo'^ay rents. If 
such a case had licen put forward, the de¬ 
fendants would have had an oppoitunity of 
meeting it. When it was raised in appeal 
before tlie Subordinate Judge he found 
the lease to be good on the ground of 
necessity. If the plaintiff was entitled to 
raise that contention in appeal, then no 
doubt the Subonlinatc Judge Avas entitled 
to lind on Mie facts that the lease AA'as bind¬ 
ing upon the trust. But I do not think 
that the iilaintitf ought to have been al¬ 
lowed to raise this confention in appeal 
as the matter did not rest merely upon a 
bare question of law but upon facts. A 
permanent lease under ceitain circum¬ 
stances may be for the benefit of the institu¬ 
tion; and it cannot be said that a trustee 
who acts for the benefit of the institution 
acts beyond his powers and the trust 
is not bound. Again it may be that the 
present trustee may have ratified the act 
of his predecessor b}’ receiving rent or 
by doing any other act; it may be a ques¬ 
tion whether he should be allowed to re¬ 
cover possession from the lessee after hav¬ 
ing accepted rent from him for a number 
of years. Another question Avould uD® 
arise Avhether in the case of land which is 
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absolutely of no use to the trust and wliicli 
by the labour and capital by the lcs^c^' 
has been itnproved, it is o]'en to the trus¬ 
tee to ask for possession of the property 
without paying for the value of improve¬ 
ments solely on the ground that the lease 
is a permanent lease and the grjiiit of such 
lease was beyond the powers of tlie tru.scee. 
These are questions which liave to be cf'ii- 
sidered when a trustee sues for possession for 
land by the trustee on the ground of the 
invalidity of a permanent lease. 

The judgment of the Subordinate Judge 
is correct and 1 do not think there is 
anv ground to interfere in second appeal. 
The Second Appeal fails and is dismissed 
with costs. 

V. N. V. Appeal dismissed. 

Z. K. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 103 of lyil. 

May 11, 1955. 

Present: —Mr, Justice Sulaiinaii fiud 
Mr. Justice Daniels. 

Mnsaynmat GANGA DI'A I and another 

—Avction-Purchaseus—Appellant.s 

versus 

RAM PRASAD and others—Decree- 

Holders—Respondents. 

Civil Procedure Code {.lei I” <>f lOOS), s. 
Execution of dccreeSole of property ui cxces-^ ot 
that m'^ved to be sold, legality of—Application to set 
aside sale, nature of — Appeal, u'hetlier lies. 

An application ’ by a jiulsnient-deblor Hint sm 
auction-sale should be set aside on the ground that tlie 
Bale had taken place in contravention of the decree an<l 
that the property sold was in excess of thtU ordcied 
to be sold falls within the purview of -1/ of the 
C. P. U., and an order setting aside the sale on 

such an application is open to appeal. u 

A Bale of property in excess of that directed to be 
sold under the decree is absolutely illegal. 

First appeal from an order of the 
Subordinate Judge of Farrukhabad, dated 
the 25th February 1924. 

Mr. Gulzari Lai, for the Appellants. 

Dr. M. L. Agarwala, for the Respondents. 

JUDGMENT.—This is an appeal from 
an order directing a sale to he _ set aside. 
Under the mortgage decree, which was in 
execution, theproperty mortgaged consisted 
of a one-third share in 12 bisivas and odd 
in the village in dispute. Tnis share was 
situated in a certain patti, but in the sale 
proclamation the share advertised for sale 


ponnammal 



was stated to be 7 hiswas 13 hiswansis sliare 
ill tliat palti, and then the area and the 
revenue of tJie entire were given. The 
sale was aceordinuly completed of the 7 
bistros 13 bisinm.’ii.'i share in that polli. 
The jiuigineiii-duhtor applied to the ('min 
for sed'ijg a>i(le tiie .sale on (lie 
that the (icereedi*! not direct llie side 
so large a share. 'I'liis aiiplieutiiai has hei n 
allowed and the entire sale set asi^le. 

A preliminaiy objection is taken u- l.e 
api^eal that this was not an appliritiru 
under O. AXI, r. 90, but was under 
s. 151 of the (’ode and, therefore, no a]ii'cal 
lies. We, however, think that the application 
must lie treated to lie one under s. (7 
of the 0. P. C. becau.se the sale had t'ikeu 
place in contravention of the decree and 
the property sold was in excess of that 
ordered to be sold. Under such circum¬ 
stances an appeal would lie. 

It cannot be disputed that the sale of 4 
hi.'iU'ds and odd share alone could have been 
ordered, and not of the 7 bistvas 13 bls- 
wansis. Tliat 1 icing so, the sale of the sliare 
ine.Ncessof 1 bistros and odd was absolutelv 


illegal. 

Mr. Gulzari Lai, the learned Counsel, for 
the appellants lia^^ lu-operly olieivd to pay 
the whole of the sale price for i ne-ihiid of 
12 hisivas o I I whicli could h ive been 
properly sold and whicli lie says liis 
clients are willing to retain. Un ier these 
circumstances we allow the appeal in j^art 
and modifying the order of tlie Court 
below direct that tlie sale lie confirmed with 
regard to one-tliird of 12 bistros and odd 
only on payment of the amount fetched at 
the auction-sale and that the sale with 
regard to the remainder be set aside. We 
direct the parties to bear their own costs 
of this appeal. 

2 It. Appeal alloired. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1G70 of 1922. 

November 14, 1924. 

present:— 'Sir. Justice Venkatasubba Rao. 
SUBBIAH MOOPANA R— Plaintiff— 

Appellant 

i’er.9M5 


PONNAMMAL and others—Dbfendants— 

Respondents. 


Constmetion of document Settlement deedSeitle’ 
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ment on .^etthr and ath^r.^^PrahUdliou nrna.<;t dim; 

irithnut r.oirurrenrc of all -I'Jslal. - 

Afimalvm 1.,/ of ,aie i(r,n. ralidifii or. 

A.l-‘l of s.-ftl-nPiit provitM -.M.r-s-If;inv mother 
aiM uit^ shall jointly onjoy the un'l->rm •ntiomal pn.- 

^ "lit' r)f us sintK- shall he 

'alKl. If nn alienation IS to hr mmir. it sinll )> • .joiic 
by us thir ■ I .-ether, an-l if it is ina'I • without the 
c uiYiit of all the three, it .shall not l)e v.iUrl. Mv heirs 
shall rnjoy abs .lately after lifetiiu Th.‘ settlor 
alienat.-d ,,i„M.f th • properties nimtiom-.i in the deed 
in favour of ih;- j.lamtiir. In a suit In* the alienee h.r 
I' tssession : 

II-1’, l.tliat the w..r.|s‘-mv heirs" could not he 

"'■Iistrued as words of li„,ilaii.,n. undllial the |„dr.s ' 

1 "kasyrumeo--, ivm-iindrr liaviny h--„ rreated in 
their favour; 

'Ih that the settlor who had onlv a joint interest in 
the properties nemtioned in the deed aloii" with his 
wife and mother was not entitled to alienalo one 

spemtie Item of prop Tty ami that tlm plaintiiTs suit 
must, therefore, fail, 

Second appeal against the decree of the 
Court of the Suboidinate Judge of Tin- 
nevelly, in A. S. No. 15 of l!1:>2tA. S. No. 
85'J of 19^1, on the file of tlie District (’ourt, 
linnevelly), preferred against that of 
the Court of the District Miinsif of Tiimevel- 
ly. in (). S. No. 20t>of 1920. 

Mr. iv. S. Sanhara Iyer, for the Appel¬ 
lant. 

Mr. T. L. Vcnhatarama Iyer, for the 
Respondents. 

JUDGMENT. —The first defendant 
was a dissolute young man. His relations, 
finding that he was wasting Ids } ropertv 
got him to execute the deed, dated tlie ITtli 
July 1919. It, deals witli seven items of 
immoveable property and is tlescribed as a 
deed of settlement The question to be 
decided in this appeal i.s, what is the true 
construction of this instrument ? In m}^ 
opinion, it creates a joint interest in the 
first defendant, his mother and his wife 
for then- lives with a remainder in favour 
of the first defendant s heirs. The words 
are these :— 

^ Myself, my mother and wife shall 
jointly enjoy the undermentioned proper- 

alienation by one of us singly 
shall be valid. If an alienation is to be 
made, it shall be done bj us three together 

^11 iL }y inade, without the consent of 
all the three, it shall not be valid. My 

heirs j?hall enjoy absolutely after our life¬ 
time. 

I cannot construe the words ‘ mv IipIvq ’ 
as words of limitation. The heir.s are 
intended to take as grantees and, in mv 
opinion, there is a remainder given under 
Ihe instrument to tlie heirs of filsJ 
defendant. The document is not very 
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happily Avoided and although there is a 
recital tiiat one of the objects of getting 
this document executed Avas to provide for 
the debts binding upon the first defendant, 
there is in fact no clause, Avhich deals 
Avith the debts mentioned at the foot of 
the document. Hut I do not think it is 
necessary to pursue this matter further. 

Two months after the execution of this 
deed of settlement, the first defendant 
purported to sell to the plaintiffs one of 
the seven items comprised in it. The lower 
Court has lield that tlie plaintiff purchased 
the property, with the knoAvledge of the 
previous document and with the object of 
rendering its jirovisions ineffective. But 
the point that lias to be determined is 
this, if the first defendant had only an 
interest conjointly along Avith his mother 
and his Avife, in all the seA'en items of 
property, specified in the deed of settlement, 
can he convey any interest to the plaintiff, 
in one specific item, out of the 7 items, in 
virtue of the sale-deed, executed in favour 
of the plaintiff? I am clearly of the 
opinion that the plaintiff cannot claim 
that lie has become the purchaser of the 
specific item conA'eyed to him. It has been 
contended by the learned Vakil for the 
appellant that it may be open to the 

plaintiff, to file a suit for partition against 
tiie mother and the Avife of the first defend¬ 
ant and urge that, as a matter of equity, 
the specific item of property, with which 
Ave are concerned, should be allotted to the 
share of the first defendant. It is not 
necessary to decide this question, for the 

disposal of this appeal. Another question, 

Avhieh has been raised, is whether the 
restraint upon alienation is such as fad* 
Avithin s. 10 of the Transfer of Property 
Act. Ill my opinion, it is not necessary 
to decide this question either. I propose 
to say nothing in regard to what the plaint¬ 
iff may be able to urge, if he files a suit 
for partition. In the view I have taken, 

that the first defendant is not competent 
to transfer one specific item of the seven 
items of the property, the second appeal 
fails and is dismissed Avith costs. 

V. N. A*. Appeal dismissed. 

z. K. 
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PATNA HIGH COURT. 

Appeals Nos. 691, 1299, 1030 and 11 U 

TO 1152 OF 1923. 

March 30, 1925. 

Present: —Justice Sir B. K. Mullick, Kt., 
and Mr. Justice Ross. 

Babu GONDA SINGH an d anotheu 
—Plaintiffs—Appellants 

versus 

JITAN MAHTO and others—Defendants 

—Respondents. 

Bengal Tenancy Act (VIII of g. u7 Land¬ 
lord and hohliivj Arnars nf rent 

Interest, whether can be claimed Dahiyak, claim /or 
—Finding that dahiyak i.s not illegal ccss—Appeal, 
second — Finding, whether can be challenged. 

An entry iii the Record of Rights (lescrihetJ tlic 
landlord's claiat on account of dahiyak nnnhwob. 
The lower Appellate Court looked at the zemindari 
collection papers for many year.sand came t.* con¬ 
clusion that the charge on account of dahiyak was iu»t 
an illegal cess within the meaning of the Bengal 
Tenancy Act : 

Held.*that the finding of the lower Appellate ( ourt 
was one of fact based on eviilence and <*ould not he 

challenged in second appeal. .... 

Wherein the case of a 6/iao// holdings there is no 
evidence that the rent is payable quarterly, interc.st 
under s. 67 of the Bengal Tenancy Act is not charge¬ 
able on arrears of rent. 

Appeal from a decision of the Additional 
District Judge, Patna, dated the 23rd April 
1923, modifying that of the Munsif, Patna, 
dated the 2lst December 1921. 

Messrs. jS. M. Mullick and Jalgohind 

Prasad Sinha, for the Appellants. 

Mr. Bimala Charan Sinha, for the Re¬ 
spondents. 

JUDGMENT. 

Mullick, J.— The first question m the 
case is whether dahiyak is to be allowed to 
the plaintiffs. This has been viewed by 
the Munsif as an abwab. Tlie Additional 
District Judge, however, in appeal finds 
that it is not an abwab but that it is a part 
of the hdkrfii share of the bhaoli vent. He 
holds that the share of the malik, instead of 
being 20 seers, is 22.V seers and he disagrees 
with the entry in" the Record of Rights 
which classes the claim on account of 
dahiyak as an abwab. The learned Judge, 
however, does not in terms say that the Re¬ 
cord of Rights is rebutted; but on reading 
his judgment it is clear that what he means 
is that the presumption attaching to the 
Record of Rights had l->een rebutted and 
that the charge on account of dahiyak is 
not an illegal cess within the meaning of 
the Bengal Tenancy Act. 

It is contended that the learned Judge 
had no evidence before him for coming to 


this finding; i)ut it appears that he looked 
at the zemiinhtri collection papers for 
many years and came to the conclusion that 
the zemindar had been realizing at the rate 
of 221 seers and not at the rate of 20 seers 
in the maund. 1 tliink there was evidence 


before the horned Judge and that his hnd- 
ing in regard to dahiijak cannot be chal¬ 
lenged in second appeal. 

The ne.Kt point is whether the learned 
Judge’s finding as to the years in which 
sugar-cane was grown and as to the raiyats 
by whom it was grown is supported by evi¬ 
dence. On behalf of the landlords, who are 
the appellants before us, it is contended 
that tlie learned Judge has made a case of 
hisown and has acted quite regardless of the 
evidence before him. Hut it appears that 
although there was evidence given by the 
plaintiffs with regard to sugar-cane having 
been grown by the tenants, Baiju, Etwari 
and Bedu for more than one year the 
learned Judge did not rely upon that evi¬ 
dence but went upon the admission of tlie 
tenant Nanhku who said that he liad grown 
sugar-cane for one year only. In the cir¬ 
cumstances we cannot say that there was 
no evidence for the finding that sugar-cane 
was grorni only in the year 1325 h . 6. 

The third point is that the learned Judge 
should have given either interest or dam¬ 
ages. Now the holdings being 6/moU and 
there being no evidence that rent was pay¬ 
able quarterly, interest under s. (>7 of the 
Bengal Tenancy Act was not chargeable. 
Interest might have been claimable under 
the Interest Act, but the claim is not put 

under that enactment. 

Then as regards the claim for damages, 
the learned Judge had a discretion in the 
matter and the question cannot be agitated 


in second appeal. i 

The result, therefore, is that the only 

point in which the learned Judge’s decree 

will be varied is as to the hakmi share 

which will be calculated in the proportion 

of 9 to 7, that is to say 22.* seers m the 

maund. The appeals are, therefore decreed 

in this modified form with costs. Hearing- 

fee will be Rs. 16 in each case. 

Ross, J.—1 agree. , „ 7 

„ ,, Appeal allowed. 


PTTAM !,AL V. 

ALLAHABAD HIGH COURT. 

Civil. KbvisioN Xo. 170 OF \024. 

M-.iv 7 , 11 ) 25 . 

4 

Prc.sY/?/.-—Mr. Jusiif'e Sulniman and 
Mr. Uaniels 

Lola l‘rrA;\[ LAL —Pi.aixth-f- 

Appi.k .wj- 

rciv/rv 

BALM AX'r SlX’dll—D kfcxiunt— 

OppOSITF I’.M’.TY. 

firil I’rncdllire <'nle \' nt ,v. 

JpiVc'c 'lisiiii.-t.iiil f,jr ,l^'. 

f'Uilt, I'Vri't Ilf I >1 cr, I- h.r m.i'iiit'ii, .•■tfiX.N'Afrli)7‘ 

Court . !<"irf r nf . /•< oiui ?»-/ ilr - cr .' i \ 

\Vh‘MV‘ !in npji.'al di.'tni.-s'-il in <Iif;ui]t. fluMC is no 
fiecrf-.-of tlip ApiJL-llate Court in wliicli ilic flocifH'of 
tlif Trial Court morfre.s. In a rase 1 ho Trial 

Court is not dojirived of jmi.sdirii..ii t,, amend tho 
deor'O. 

A ('onrt is not hound to amend a dcoroe under 
s, of tlie C, i’. C.. and wli.-rr a Cmirt arts under 
the erroneous ini))r".ssion that it rannoi i-ofuse an 
api'liraiion for anvndment wliirh has hem made toil, 
it fails to apply its miml !<> the ease rorrectly and arts 
u'ith material irrejrnlarity in lie- e.xereise of its juris¬ 
diction. ina.smurh as it fails to e.xercise any di.srre- 
lionatall. 

I’er IhinifilK, •/. --\\ ie.-n a <lerree for money has heen 
linally sati.sHed and disrharir-d. tlie (.'■>urt is r'a/u’lai- 
and ran no lonp r enl.-rtain an apidi -aiion h>r 
amendment of the decree under s. 1 .j 2 of llie C’. I*. 


Civil revision from an order of the Siib- 
ordinnte Judge, Budaun, dated the 2()th of 
Julv B)2-l. 

4 4 

Mr. XT B. Astlinna, for the Applicant. 

Mr. P. L. Baneyji, for the Oi)])o.site I’arty. 

JUDGMENT. 

Sulstimari) J.—Tltis is an application 
in revision from an order amending a 
decree. zV mortgage-decree for sale was 
passed by 11.e Court below which was 
appealed again.st to this Court. The 
question of the liability to pay costs was 
raised in apiteal but the appeal was dis¬ 
missed for want of prosecution. Tlie 
judgment-debtors satisfied the decree in 
full, and the case was struck off. Three 
years afterwards the respondent Balwant 
Singh applied to the Court below to 
have the decree amended on the ground 
that it was not in strict accordance with 
the judgment. The learned Subordinate 
Judge, who disposed of this application, felt 
himself compelled to grant the application 
because he imagined that he had no discre¬ 
tion to refuse it. He clearly says: "I think, 
however, that that course is not open to me.’’ 
He would liave dismissed tlie application 
had he thouglit that he had any discretion 
in the matter for he distinctly remarks “ I 
may, howe\er, note in passing the circum- 
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stances which would have made it peculiarly 
desirable to exercise one’s discretion against 
the applicant in this case if one had the 
power to do so." Having thought himself 
compelled to grant the application, he has 
ordered that the decree should be amended. 

One of the points raised on behalf of the 
applicant is that the Court below had no 
jurisdiction to amend the decree because 
the matter had been brought up in appeal 
ami was disposed of by the Appellate Court. 
1 iiiscontention is, in my opinion, not sound 
because there was no decree passed on 
appeal but merely an order dismissing the 
appeal for default. There isthu.s no decree 
of tlie Appellate Court in whicli the idrst 
Courts decree had merged. Jt cannot,how¬ 
ever, be doubted tliat under s. 152 of the 
C-B- C. the Court had power, under the 
l>eculiar circumstances of this case, to refuse 
the application if it felt inclined to do so. 
The Court was not bound to grant the 
application. 1 have already referred to the 
fact that the Court would Jiave dismissed 
the a])plication if it Jiad felt that it had 
power to do so. Under these circumstances 
tlie Court below has not applied its mind 
to the case correctly, and has acted with 
material irregularity in tlie exercise of its 
juii.sdiption because it has not exercised 
its discretion at all. I would allow the 
revi.'^ion and setting aside the order of the 
Court below, dismiss Balwant Singh’s 
apj)lieation for amendment of Ihe decree 
with costs. 

Daniels, J,—I concur. I would be 
prepared to go a step further and hold 
that wlien a decree for money had been 
iinally satisfied and discharged, the Court 
is functus officio and can no longer entertain 
an application for amendment under s. 
152 of the C. P. C. 

By the Count.—The application for 
revision is allowed and the order of the 
Court below is set aside and Balwant 
Singh s application is dismissed with costs 
in both Courts including in this Court fees 
on the higher scale. 

Z- K. Revision allowed. 
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PATNA HIGH COURT. 

Civil Appeal No. 8v^ op 1922. 

Apririll, 1925. 

Pi'esent: —Mr. Justice Das and 
]\lr. Justice Atlanii. 

AGHOUI KOKRl and oiheks— 

Appellants 
re rsun 

B. KISHUNDEO NARAYAX 

MAHTA AND OTHEkS —Kespoxdents. 

ImiuI Acquisition .li-f (I of ss. Lon<l- 

lord and tcjiant—Occupancy lamis, acqnisitioii oj 
Apportionment of compcnsiifiou LcimU'-nl, irlicllicr 
entitled to share in comf-ensation. 

Whei“e t)CCiipaiK‘y Inml.s iir<? ci.nipnlst'rily iic«|uii(*«l 
tlie landlord is entitled to a share of tlie eomi)en.siUii‘n 
if there is no cvistom of transferaiulity of tin- 
without the consent of the lanclloi'tl, »>i' if at the tim<- 
of the acquisition the himilord had tlie riplit to eiihanee 
the rent of the holding within years of the date of 
the acquisition, although it would he dillieult to assess 
the money ^^^Iue of the eompensatiiui to whieii the 
landlord maybe entitled. 

Appeal from a decision of tlie District 
Judge, Darbhanga, dated the IGtli January 

1922. 

Mr. Janak Kishorc, for the Appellants. 

Messrs. iS\ M, Mnllick, S. N. Bose, Uoi 
Guru Saran Prasad and T. A'. Sahay, for 
the Respondents. 


JUDGMENT. 

Adami, J.—This appeal arises out of an 
acquisition of certain lands for the expan¬ 
sion of the Agricultural Farm at Pusa. 
The Deputy Collector, in respect of the 
occupancy lands, awarded full compensa¬ 
tion to tenants. The landlords made a 
reference against this decision to the 
District Judge and the result was that 
the District Judge found that out of the 
compensation paid to the occupancy raujats 
one-fourth should he paid to the landlords 

on the ground chiefly that occupancy hold¬ 
ings were not transferable without the 
consent of the landlords and on the ground 
that the landlord was entitled to compensa¬ 
tion by reason of his right of reversion and 
right to enhance the rents. , 

Mr. Janak Kishore, on behalf of 72 of the 
tenants only, raises this question before^ us, 
namely, wheth'er the landlords were entitled 

to receive this 25 per cent, out of the com¬ 
pensation awarded to the tenants. 

Now, the Land Acquisition Deputy 
Collector in his note of reference stated 
that the village note mentioned that the 
holdings were transferable without the 
landlord’s consent and that there was no 
©vidence adduced to show that salami vas 
payable on transfer by the raiyats. ine 


learned Ibstiift Judge has conic to a 
liiuling in the opposite direction. He 
states that, the village note does not siijiport 
the custom of tninsfcral'ility witliout the 
landlord'.s eon^oni and that it has been the 
custom to pay sahinii of 25 per cent, on 
transfer ('f an occupancy holding. For us 
to be al)le to decide this appeal, it is neces¬ 
sary to have before us good evidence lioth 
as to the custom of transferability and as 
to the payment oi stilami. Such evidence 
is not on the record. Tlie village note 
even is not before u.s altliongh both Courts 
have referred to it. We have looked at 
the evidence and it is scanty, and is in- 
sulbcient to show to our satisfaction whe¬ 
ther there is the custom of tran.sferability or 
not. 

For a right dccisiim of lids question, 
wliethcr any amount sliould be taken out 
of the compen.^alioii awarded to the tenants 
to be paid to tlie landlords it is necessary 
to decide whether the cinstom of transfer- 
abilitv exists, it is also necessary to find 
out whether the landlords had at the time 
of the acquisition the right to enhance the 
rent within 20 years of that date; and we 
must send hack this case in order that full 
evidence may be taken to enable a decision 
on these points. It has to he remembered 
that if there is no custom of transferability 
without tlie consent of the landlords, the 
landlords will be entitled to some com¬ 
pensation for the right this implies, and 
at the time the restriction is detrimental 
to the tenant’s claim to full compensation. 
If on the other hand, there is a right of 
Iransferabilitv without the consent of the 
landlord, the landlord will not be entitled 
to a share in the compensation. 

q’hen as to the question of enhancement, 
if within the next 20 years, the landlord 
could have enhanced the rent, as shown by 
Maclean, C. J., in Hie case ot Bhupati Roy 
Chou'dhury v. Secretary of State (1), the 
landlord would be entitled to some amount 
of compensation, although, as pointed out 
bv the learned Chief Justice, it will be 
difficult to estimate the money value of that 
compensation. 

Let therefore, the case be sent back to 

the" District Judge in order that the follow¬ 
ing two issues may be decided;— 

( 1 ) Whether a custom of transferability 
without the consent of the landlord exists 
in the village, and 

(1) 5 C. L. J. 662. 
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(2) hether the landlord had accruing to 
liim within the next 20years the right to 
enhance the rent under the Benijal Tenancv 
Act? 

After taking evidence on these issues and 
coming to a llnding. the District Judge will 
return his finding to this Court. The 
parties will be at liberty to adduce such 
evidence as may be necessary to prove their 
respective cases. The rinding should be 
returned to this Court within two months 
from the date of the receipt of the record. 

Costs will abide the result of the appeal. 

Das, J.— 1 agree. 

z. K. CuA'c remanded. 


ALLAHABAD HIGH COURT. 

SiicoNi) Civil Appeals Nos. 1474 and 

llOG OF 1923. 

March (>, 1925. 

Present;—Mr. Justice Mukeiji. 
Lala PARBHU LAD— Plaintiff— 

Appellant 


rersus 


CHATTER AND OTHERS— Defendants— 

Kespondbnts. 

Hegi^tration. whether notice~.\!ortgagc~~Sub~mort~ 
gage, registration of—Sotice to tnorlgagor. 

A r(><?istrution of a subsequent transaction alTectinff 

immoveable prui>(‘r(y \a do notice to persons who 
were parties to earlier transactions atTectinff such 
propert.v. 

Tilakdhari Ltd V. Khedan Lai, 57 Ind. Cas 465 -18 
C. 1; 39 M. 1>. J. 243; (1920) M. W. N. 591; 2 V ? L 
R. (P C\) 139; 22 Bom. L. R. 1310; 18 A. L. J. 1074:' 25 
C. W. N, 49: 28 M. h. J. 224; 47 I. A. 239; 32 C L. J 
479; 13 L. W. IGl; 2 P. L. T. 101 (P. 0.). followed 

A niortRagor eannot, therefore, be held to have been 
affected with notice of a sub-mortgage e.xeculed bj* the 
mortgagee merely by reason of the registration of the 
bUD-mortgage. 

Second appeal from a decree of the Dis¬ 
trict Judge, Agra, dated the llth of August 


Mr. K. P. Asthana, for the Appellant. 

Dr. M. L. Aqarwala, for the Respondents. 

appeal and Appeal 
Ho, 1106 of 1923 arise out of similar facts. 
It appears that certain persons executed an 
usufructuary mortgage in favour of three 
persons Badam, Uday Ram and Charanji 
Mai. ^ Badam made a mortgage to the 
plaintiff-appellant in the present apiieal and 
Uday Ram and Chiranji Mai executed a 
simple mortgage in favour of the appellant 
jn the other appeal Among the properties 


mortgaged was the interest of the mort¬ 
gagors as usufructuary mortgagees. The 
plaintiffs brought their respective suits to 
recovei- money and c’aimed the right to 
bring to sale the mortgagee interest of 
Badam in one suit and Uday Ram and Chi- 
ranji Mai lathe other. The mortgagors of 
these mainly contended that they had 
satisfied the usufructuary mortgage and 
redeemed the property and that, therefore 
there was nothing to be sold. 

Both the Courts found against the plaint¬ 
iff's. They held, inter alia, that the origi¬ 
nal mortgagors liad no notice of transfer of 
the mortgagee rights and were, therefore, not 
bound to pay the money to the present 
plaintilfs-appellants instead of to their 
original mortgagees. 

Two points have been taken in the memo- 
rauduni of appeal. The first is that regist- 
lalion is notice. This point has been fully 
and finally settled by the case of Tilakdkari 
Lai Khedan Lai (1), by their Lordships of 
the Privy Council, who held that a regist¬ 
ration of subsequent transactions was no 
notice to persons who Avere parties to earlier 
transactions. Jn the case before their Lord- 
ships of the Privy Council it Avas urged 
that a prior mortgagee should be charged 
Avith the notice of a subsequent registered 
transfer. Their Lordships repelled the 
argument. On the same principle it cannot 

be said that the original mortgagors Avould 

have notice of the transfer in favour of the 
respective plaintiffs merely by reason of the 
fact that the transfers in their favour Avere 
registered. This argument, therefore, fails. 

The second argument was that, on the 
facts as found by the Court below, a notice 
in laAv Avas established. The point is really 
a question of fact and the finding of the 
Judge beloAv should be conclusive. The 
learned Counsel, however,'read out the judg¬ 
ment of the learned Appellate Judge and 1 
am satisfied that he has not misapplied any 
rule of law or has not drawn any improper 
conclusion from the facts before him. The 
direct evidence of transfer consisted of a 
letter sent by post which was received back 
Avith the AA'ord Tefused’ marked on R- 
There is no evidence, to show that the letter 
had ever been tendered to the origin^ 
mortgagoi-s or that they had written the 

(1) 57 Ind. Cas. 465; 48 C. 1; 39 M. U J. 243; (19^) 

M. W. N. 591; 2 U. P. L. R. fP. C.) 139; 22 Bom. L-«• 
1319; 18 A. L. J. 1074; 25 C. W. N. 49; 28 M- L- J- 
47 I. A. 239; 32 0. L. J. 479; 13 L. W. 161; 2 P. h. 

101 \Ji\ C.). 
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Avord‘refused.’ The next item of direot 
evidence was an application to the Sub- 
Kegistrar presented on the day the deed of 
redemption was registered asking him not 
to register the deed. Tlie Judge finds that 
it was not proved that the application hail 
been presented before the deed was actually 
registered. Evidently the learned Judge 
means that the application may have been 
presented after the executant had appeared 
and acknowledged the execution of the docu¬ 
ment. The finding, therefore, was a legiti¬ 
mate finding from the facts proved. 

The appeals fail and the present one is 
dismissed with costs which will include 
Counsel's fees in this Court on the higher 
scale. 

z. K. Appeal dismissed. 


PATNA HIGH COURT. 

CiTiL Appeal No. (59 of 1922. 

June 27, 1924. 

Present .-—Mr. Justice Das 
and Mr. Justice Ross. 

LACHMI PRASAD TEWARI and others 
—Defendants—Appellants 

versus 

BABUNANDAN SINGH and others— 
Plaintiffs—Respondents. 

ConstTTiction of document—Ambiijuity—Sunyundinti 
circumstances, whether can be considered—Finding of 
fact — Appeal, second. 

Where a document is ambiguous, the Court is 
entitled for the purpose of construing the document to 
look into the surrounding facts and its conclusion upcm 
those facts would be a Hnding of fact binding in 
second appeal. 

A sale certificate described the property sold as 
annas out of 16 annas in ilfoara T appertaining to 
taluk mahal B, Pergana G, touzi No. 1G85 etc. 

Held, that the certificate meant what it said, namely, 
that under it 2 annas out of 16 annas in Mouza T had 
passed to the purchaser and that it was not open to the 
construction that what was purchased was 2 annas in 
the residuary share No. 1685, and that consequently 
there was no ambiguity in the sale certificate which 
entitled the Court to look into the surrounding facts 
for the purpose of construing the sale certificate. 

Appeal from a decision of the Subordinate 
Judge, MuzafTerpur, dated the 8th April 
1921,confirming that of th e Munsif, Muzufi’er- 
pur, dated the 17th June 1920. 

Mr. Saroshi Charan Milter, for the Appel¬ 
lants. 

Messrs. L. N. Singh and B. N. Mitter, 
for the Respondents. 


JUDGMENT. 

Das, J. -'riie (piestion in this appeal 
turns ui)on the construction of a sale certi¬ 
ficate (I'lx. K\ if the learned Subordinate 
Judge is liglit in his view that the docu¬ 
ment is ambiguous, llien lie was entitled 
to look into the surrounding facts and 
his conclusion upon those facts would be 
binding on us in second appeal. The 
first question, therefore, is, is the Subordi¬ 
nate Judge right in taking the view tluit 
there is some ambiguity in the document? 

'I'he material portion of the sale certi- 
ticate is in this term:—“2 annas 3 kauris 
1 dant and 10 rains out of 10 annas in 
Mtiu:a Telya Chapra appertaining to taluka 
mahal Rishunpnr, Perijana Gadasaiid, Touzi 
No. 11)85, claka 'I'hana and Sub-registry 
Paru area of which is 32 acres and 30 poles, 
jama of the entire mahal, Rs. 941-11-8, 
jama of the share to be sold is Rs. 25-2-0 
under register of 1228 F. S. in which the 
jama of every village is separately re¬ 
corded.” The only (piestion is, what was 
it that was purchased by Narsingh Tewari 
represented in this action by the defend¬ 
ants first party, the appellants in this Court. 
The defendants contended that what was 
purchased by Narsingh Tiwari was 2 annas 
3 kauris odd out of 10 annas in Telya 
Chapra. The contention of the opposite 
side is that this document is ambiguous, 
for it is open to the construction that what 
was purchased by Narsingh Tewari was 2 
annas ^kauris etc., in the residuary share 
No. 1085. The contention of the respon¬ 
dents found favour with the Court below 
and the learned Judge went into extrinsic 
evidence and came to the conclusion that 
what was purchased by Narsingh Tewari 
was 2 annas 3 kauris etc., in Mouza Telya, 
separate account No. 3 I am unable to 
concur in this view. There is, in my 
opinion, no ambiguity whatever in the sale 
certificate. The error in the judgment of 
the learned Subordinate Judge consists 
in thinking that what was purchased by 
Narsingh Tewari was 2 annas 3 kcuiris odd 
in the*^residuaiy account No. 1G85; but 
this is not what the sale ceitificate says. 
In my opintioii the sale certificate means 
what it savs, namely, that under it 2 annas 
3 kauris odd out of 10 annas in Mouza 
Telya passed to the defendants first party. 
It is conceded that if this view be correct 
then the plaintiffs’ suit must fail. 

I would allow this appeal, set aside the 
judgment and decree passed by the Courts 
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below au'l biriniss the V’lainliffs' suit with 
co.'ts ill all tlie C"iirls. 

Ross, J.— 1 a^ace. 

- i:. Ai'i'Cal alloitxil 


CALCUTTA HIGH COURT. 

Oi'.iGiSAL Civil Srir No. s-_>(i ov l'.)25. 

Maa-h 20. 1925. 

r/v.vMi/;—Mr. Justice (\ C. (Ihose. 
ROIUXDRA NATU Dl’TT- 

Plaintiff 


re rsvs 


ABDCb AHAD cV: (’o.—D lff.nd.vnt, 

[>rnc>'dur.> iAct V "i XXXVU. 

r. I - Id’ui'mi'-n .let <IX of /, 


SrU i-.i n-'jodnul'’ in.-itrumrnt /-roct./rro — 

.1 'iin-'wjH of iMf--/.I»nLjO'nf. 

Aili'-li-.» of Soil. I t>j llio l.itiulttlion Act of IftOS is 
not iiiiplicaLU* to suits uii'Jer O. XXXVIl of tin- 
C !’. Ip. inl.col. 1. 

.Mr. l\(-. for the Plauitiir. 

JUDGMENT.—tn this matter a point 
of some novelty has ari.sen. Mr. P. C. Pasu, 
Counsel on Ijeiialf of Kobimlra Xath Dutt, 
applies for admission of the plaint under 
0. XKXVII oftheC.P.C., the suit heina; one 
purportini; to be laid under O. XXXVJl 
of the C. P. C. 


Tlie cause of action has arisen on non- 
I»ayment of principal and interest due on a 
promissory note executed by the defend¬ 
ant so far back as the 29th July 1022. 
Tlie executant of the iiromissory note under¬ 
took to re-pay the principal with interest at 
the rate of 12 per cent, per annum on de¬ 
mand. The Master, before whom the 
plaint was presented in the lirst instance, 
refused to admit it as a plaint niider 0. 
XXXVlI, on the ground that the suit lias 
not been brought within six months from 
the dale when the debt became due and 
payable and he accordingly held that the 
plaint would not be admitted. As I under¬ 
stand the matter, the Master raised no 
objection to the admission of the plaint as 
a suit brought in the ordinary manner on 
a negotiable instrument, the period of 
limitation in respect of which is three 
years. 

Mr. Basu urges that the suit should be 
treated as one under 0. XXXVlI of the C. 
P. C., and he argues in the following man¬ 
ner. He says that under Art. 5 of the 


Limitation Act of 1877 the period of limita¬ 
tion ill respect of suits under Ch. XXXIX 
of the (A P C., 1882 (which corresponds to 
O. XXXVIl of the C. P. CM was six months 
from Ihr dr.te on ivhicdi the debt became 
»!ue and juiyable but that there lias been 
u material alteration in the language of 
Art. 5 of the jnesent Limitation Act and 
fhat the elTect of the alteration is that the 
period of six months ])resciibed therein is 
applicable noiv only to suits instituted 
under the summary ])iocedure referred to 
ill s. 128 (2) {/) of liie iiresent C. P. C., and 
cannot, be made applicable to suits under 
O. XXXATl. In otlier words, Mr. Basu's 
contention is that the period of limitation 
under the old Limitation Act in respect 
of suits coming wiiliiu the category of 
suits refcni'd to under 0. XXX5 11, of the 
(’ode has lue.v been done away with and at 
])resent there being no othsr Article in the 
Limitation Act specially ajiplicable to suits 
under 0. XXXVIl, suits under 0. XXXVlI 
must now lie taken to be covered by the 
ordinary iieriod of limitation, a period j 
of three years. As I have said the iioint is j 
of Considerable novelty and although the I 
Jjimitation Act was passed at the same time I 
a.s the present C. (A, and although j 
as far as 1 am aware it has never been sug- I 
gestc-d ni) to the present moment that the I 
limitation in resjject of suits under y- I 
XXXVIl cf the 0. P. C-, is other than six I 
months it is clearly incumbent upon me I 
examine Mr. Basil's centention having I 
regard to the changes made in the Liniita' I 

tion Act. I 

Section 128 of the C. P. C., which relates 
to rules which may be made by the Hig I 
Courts in respect of matters therein s 
forth occurs in Part X of the Code and t I 
first section in that Part, r?>., s. I 

that “the rules in the First Schedule shau 

have oifect as if enacted in the bociy I 
this Code until annulled or p w’ I 
accordance with the provisions of .-Ja I 
It would, therefore, seem to I 

'facie that the rules made under s. 1* . I 

tlie C. P. C., could only refer 1° jg J 
ments of the First Schedule to the ' I 
and in particular to rules in I 

certain matter^; therein set forth. B "'' jg | 
seem tu follow further that rules , I 

under s. 12S (2) (/) of the C. P-L., 2 I 

have reference to suits referred to m * I 
of 0. XXXVIl, in respect of I 

for summary procedure have been 1 

by the Legislature itself and in resp I 


(48-t 6. opPiouti ASSiflNiE, Madras v. 

which no rules have been made by the 
High Courts under the rule-making power 
vested in them. That being so, in my 
opinion, subject to what may be urged by 
the defendant when he appears in this suit, 
Art. 5 of the present Limitation Act cannot 
r^er to suits under O. XXXVII of the C. P. 
C. It seems to me, however, that it was 
the intention of the Legislature when they 
amended Art. 5 of the Limitation Act to 
prescribe a period of limitation of six 
months to all summary suits but that the 
intention of the Legislature has not been 
expressed in clear and apt words in Art. 

5 of the present Limitation Act, with the 
result that strictly speaking and subject 
to what I hear further in the course of 
this suit, suits under O. XXXVII are not 
now governed by Art. 5 of the present 
Limitation Act. I am, therefore, compelled 
to say that I have no other alternative 
but to admit this plaint under 0. XXXVII 
of the C.P. C. The plaint will, therefore, 
be admitted. I think the matter requires 
serious consideration by the Legislature and 
I have been just now informed that the 
matter is awaiting consideration by the 

Legislature. 

The plaintiff must pay his own costs of 
this application. 

z, K. Applicat-ion granted. 


BASDDEVaDOSS BADRINARATANA D038. 401 

Appeal from the judgment of Mr. Justice 
Ramesam, dated the 19th February 1923, 
passed in the e.xercise of Insolvency Juris¬ 
diction of the High Court, in Insolvency 
Petition No. 82 of 1921. 

The Advocate-General, for the Appellant. 

Messrs. Nugent Grant and K. S. Narayana 
Iyengar, for the Respondent. 

JUDGMENT. 

Coutts-Trotter, C. J. —I am of the 

same opinion and have had doubts in this 
case but the argument that concludes the 
matter to my mind is the fact which is 
known to everyone familiar with these 
matters, viz., that, in many case.s, the piece 
of paper which we call a patta is the only 
document that a raiyat holds in respect of 
his land, and that to say he cannot effect a 
valid equitable mortgage of that piece of 
paper, would be in effect to say that he 
could not equitably mortgage his land at 
all—a result which I cannot believe to have 
been the desire of or contemplated by, the 
framers of the Transfer of Property Act. 
I would rather wish to guard myself against 
the suggestion of my learned brother that, 
where a Statute gives a definition for an 
instrument that definition can be controlled 
by the understanding of the common people 
with regard to it, but I do not think that 
the decision of this case turns on that. 


MADRAS HIGH COURT. 

Original Side Appeal No. 53 of 1923. 
November 26,1924. 

Present :—Sir Victor Murray Coutts- 
Trotter, Chief Justice, and Mr. Justice 

Srinivasa Iyengar. 

The OFFICIAL ASSIGNEE of MADRAS 

—Appellant 

versus ^ . 

BA8UDEVAD0SS BADRINARAYANA 
DOSS—Respondent. 

Transfer of Property Act (IV of ISS2), s. oJ 
fSquilabU mortgage^ creation of—Intention of parties 
—Patta relating to land in muffassil, whether docu- 

of title. . , 

Wliat ia requisite for the creation of an equitable 
mortgage is, first, an intention to create a security 
and, secondly, such intention evidenced by a 
which can be described as a document of title. Ip. , 

“ 1 - 1-1 . » j 

. A patta in respect of land situated in the 
is a document by deposit of which in the Oity oi 
Madras an. equitable mortgage over the property w 
which the patta prelates can be validly createa. 

[P. 402, col. 2.1 


Finailv, I have to say this. As this is a 
subject-matter with which I am very un¬ 
familiar, I should require very grave reason 
indeed to dissent from the opinion of two 
of my colleagues to whom the subject is 
familiar and who are acquainted with the 
land tenures cf this Presidency in a way 
in which I cannot pretend to be 

I, therefore, agree in the result. 

Srinivasa Iyengar, J-rT^e only 
point raised and argued in this appea is 
whether a pa«a in respect of land in the 
nofussil of the Presidency is such a docu¬ 
ment as by deposit of which in the City 
Sdras an equitable mortgage over the 
property can be said to be validly cieated. 
The contention is that a patta is not a title- 
deed or a document of title relating to pro- 
Sy and that, therefore, the deposit of a 
^ Pflnnot serve to create an equitable 

mortgage over the property It is true that 

.Tn has been held in various cases not 
a patta . 

j,°ad th% teSbeen raised or had to be 
decided with respect to a patta being a 
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titlc-d^sd 01 cl docuincut of title for purposes 
of the creation of a mortgage by a mere 
deposit. It is quite true that a potto is 
not a title-deed m all senses of that expres¬ 
sion or for all purposes but at the same 
time it is clear that what is requisite for 
the creation of an equitable mortgage is 
hrstlv, an intention to create a security and 
secondly, such intention evidenced by a 
document which can be described as a 
document of title. There is no question 
here in this case about the intention. Is 
then a patta in respect of land a document 
with respect to property such as would be 
sufficient by being deposited, to evidence 
the required intention? It must vary ac¬ 
cording 1 0 the conditions of the country, and 
the consciousness on the part of the mem¬ 
bers of the community. In England it has 
been held that all the material documents 
of title need not be deposited and that a 
complete title need not be shown by tlie 
deeds deposited to the depositor’s interest 
in the estate. [Ex parte Whctherell (1)] 
In that case Lord Chancellor Eldon ivas 
inclined to hold that that would be taken 
to be a sufficient deposit which could be 
taken upon looking at the instilments to 
amount to evidence that the estate was 
meant to be security. Thus in the absence 
of title-deeds a receipt for puichase-n onev 
containing the terms of an agreement for 
sale rvas deemed sufficient, [(foodirin v 
Waghorn (2).] In the case of copyholds 
copies of Court-rolls and in the case of 
leaseholds land an office copy of the 
registered lease, have been held to suffice 
In Ireland a map of the property washy 
deposit held to create an equitable mort- 

So far as 

South India is concerned, there is no doubt 

as"a "do"c“umenrof uffo""! ufe^the ""‘'f 
“documents of title" and not “title-deed" 

Wause it may be that there is some plau^ 
blfe distinction between the two expres¬ 
sions I have no hesitation in holding that 

a patta has always been regarded by people 
m this coimtry as a document of 

toTtle Th/^® if not »lso 

patta appears to have been a “lease” but 
It has always been used to indicate ndiat is 
called occupancy right, that is, whether it 
be under a landlord who is a or 

U) (1805) U Ves. Jun. 398; 32 E. R lui 

(2) (1835) 4 L, J. (N. 8.) Ch. 172’ 4 i'k p * one 
^ (1809)1 Ir, B.W; lOIr.L. tui8’ 
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under the Government as suzerain occu¬ 
pancy right, which is reallyrecognizedto be 
practically proprietary right in the soil. Hav- 
ing regard to tliis meaning that the expres¬ 
sion patta has acquired among the land¬ 
owning classes, it will lead to serious results 
if it should be held that a patta is not such 
a document of title as by depositing which 
an equitable mortgage could not be created. 
As a matter of fact, I am not at all sure 
wliether in respect of a very large percent¬ 
age of propert}' in the country there arS' 
any documents of title at all other than’ 
pottos. 

I, therefore, liold that the learned Judge 
■was right in holding that a patta was such 
a document as by depositing which an 
equitable mortgage could be created. The 
appeal, therefore, fails and is dismissed 
with costs on the Original Side scale. 

Appeal dismissed. 

z. K. 


RANGOON HIGH COURT. 

First Civil Appeal No. 43 of 192i 
February 27, 1925. 

Present;—Mr. Justice Heald and 
Mr. Justice Chari. 

MAUNG 1^0 NYUN— Appellant 

versus 

MA SAW TIN—Respoxde.n'T. 

Buddhist Law, Burmese—Divorce on ground of 
desertion-- E<]hqI wives — Partition—Wife 
divorce., share of. 

Detendaot s wife quarrelled with him and left hini. A 
few months later he asked for the plaintiff in marrisg®» 
representing falsely that he had divorced his first wife 
He married the idaintiff end tcok her to live rfUb 
him in his mother’s house where he had lived with in® , 
first wife. Subsequently he left the plaintiff and wOTj 
to live with his first wife. Plaintiff thereupon brought 
a suit for divorce on the gi*ound of desertion and for 
partition and pcsscssion of the property of the 
marriage: 

field, ri) that the plaintiff and the first wife of 
the defendant weie wives on an equal footiug- 

that the plaintiff was not a “lessei* wife”; 
col. 2.1 

(2) that the defendant deserted the plaintiff 
that the plaijitiff was, therefore, entitled to dirorW 
on the ground of desertion and to partition w>a 
possession of Iwo-thirds of the immoveable prppoW 
and two-thirds of the jointly acquired proRWv* 
having regard to the fact that the defendants nie** 
wife was alive, [p. 403, col. 2; p. 404, col. 1.] 

First appeal against a decree of ^ * 

triet Court, Myaungmya, in G. R. No. 2? w 
1923. 
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Mr. Hay, for the Appellant. 

Mr, Ml/a Bw, for the Respondent. 
JUDGMENT. —The parties are hus¬ 
band and wife, and respondent, the wife, 
sued appellant, the husband for divorce on 
the ground of desertion and for partition 
and possession of the property of the 
marriage. Appellant said that respondent 
was merely a “lesser wife” and that he 
never deserted her, but on the contrary she 
deserted him. He also alleged that being 
a “lesser wife ” she was not entitled to get 
any property on divorce. The Court found 
that appellant had married another wife 
before he married respondent, that that 
woman quarrelled with him and left him, 
that a few months later appellant asked for 
respondent in marriage, saying falsely that 
he had divorced his earlier wife, that he 
married respondent and took her to live 
with him in his mother’s house where he 
had lived wdth the earlier wife, that soon 
after his mother’s death over three years 
ago he left respondent and went to live 
with the earlier wife, and that, amounted to 
desertion and entitled respondent to divorce. 
As for the partition of property the learned 
Judge held that the two wives were on 
equal footing and had equal rights under 
the Burmese Buddhist Law of divorce, 
and under that law' the party in fault was 
hound to forfeit the whole of the property, 
that the other wife's interests must never¬ 
theless be protected, that the other wife s 
interest in the husband's property would he 
one*third, that respondent also would be 
entitled in her own light to one-lhird of 
the property acquired by appellant after 
his marriage with her, that respondent if 
she were the sole wife would have been 
entitled to all the husband’s property, but 
that because there was another wife it wou ld 
be inequitable to give her all the husband s 
share after deducting the shares of the two 
wives, but would be fair to give half the 
husband’s share to respondent and 
the other half for the husband and the other 
wife. On this basis respondent would have 
been entitled to considerably more than she 
claimed, but as she claimed only one-Uiir<l 
of the lands and house and one-sixth of 
the rents and profits, the learned Judge gave 
her a decree for divorce and for partition 
0-nd possession of a one-third share of the 
house and landsand Rs. 3,362 as representing 
one-sixth of the rents and profits. Appellant 
appeals on the grounds that respondent was 

pot entitled to a divorce, that she was prov* 


ed to liave been a “lesser wife ” and !ha(, 

tliereforc, if she wa.s entitled to divuna* she 

was not entitled to partition, that if she 

was entitled (o partition .she was not 

entitled to any share of tliepropertie.'.wliicli 

he already possessed at tlie time wiien he 

married her or of tljose which lie inherited 

after lie married her, and that she could 

notin anv ease be entitled to anv share of 
% % 

the rents and profits. We see no reason to 
disagree with the lower Court's finding on 
the evidence that appellant deserted re¬ 
spondent and that, that desertion entitled 
respondent to divorce. We see no reason 
either to disagree with the lower Court’s 
finding that respondent and tlie first wife 
were wives on an eiiual footing, and no 
authority has been produced to show that 
the second of tw'o wives who are on an 
equal footing is not entitled to any pro¬ 
perty if she divorces her husband, It is 
admitted that the Burmese Buddhist Law- 
Books do not lay down any rule for partition 
on the divorce of the husband by one of 
two or more wnves of equal status and that 
there is no case in law on the subject. It 
is, therefore, necessary to decide the matter 
in accordance with the principles of justice, 
e([uity and good conscience, having regard 
of course to the general rules of Burmese 
Buddhist Law so far as those rules can be 
applied. On a divorce by mutual consent 
or as by mutual consent, there would be no 
objection to partition, but if the second 
wife were entitled to divorce for the hus¬ 
band’s misconduct, there is a divorce with 
forfeiture of all the husband's property ; then 
the first wife might seem to be prejudiced 
if she were left with the hushand and 
entirely divested of all interest in any pro¬ 
perty, since it is contrary to the principles 
of Burmese Buddhist Law that neither of 
a married (*ouple should be able to obtain 
partition of the property of the marriage 
otherwise than on divorce, and that w’ould 
clearly be the effect of allowing the second 
wife to take all the husband’s interest in 
the properly. In this case although le*^ 
spondent claimed divorce for appellant s 
misconduct sl.e di.l not claim the whole o 
liis interest in the property. hut she did 
claim was one-third of tlie immoveable 
property and one-sixth of the property 
ointly acquired during the marriage with 
her. As we have found that appellant 
deserted respondent and that she was, 
therefore, entitled to divorce with possession 
of all the husband’s interest in the property, 
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respondent would, on the above basis, be 
entitled to two-thirds of the immoveable 
property and to two-thirds of the jointly 
acquired property. She has, however, claim¬ 
ed only one-third of the former and one- 
sixth of the latter and she has been given 
a decree in accordance with her claim. For 
the reasons which we have given, we see 
no reason to believe that that decree was 
wrong or that appellant has been in any 
way prejudiced by it. We, therefore, dis¬ 
miss his appeal with costs, 
z. K. Appeal disviissed. 


CALCUTTA HIGH COURT. 

Civil Revision No. 10 of 1924. 

January 26, 1925. 

P>-e5ent;—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Mukerji 
NIRMAL KUMAR SINGH NOWLAKSHA 

—Applicant 

versus 

The SECRETARY of STATE for 
INDIA IN COUNCIL— Rgspondbnt. 

Income Tax Act (XI of 1022), ss. 22, 22—Return 
filed by assessee not accepted—Assessme/it—Xotice to 
ansessee to produce evidence in support of retmm, 
absence of, effect of—Waiver—Prejudice to assessee. 

Per Greaves, ./.—If an Income Tax Officer is not 
satisfied with the return submitted by an assessee he 
is bound to serve on the assessee the notice specified 
in sub-s. (2) of s. 23 of the Incrome Tax Act, but such 
notice may be taken to have been waived by the 
assessee where before the assessment takes place he 
produces all the evidence within his possession in 
support of the return and does not specifically 
demand that h further opportunity should be given 
to him to produce any further evidence, [p. 405, cols. 1 
& 2.J 

It is a sufficient compliance with the provisions of 
8ub-8. (2) of 8. 23 of the Income Tax Act on the 
l)art of an Income Tax Officer either to give notice 
to the assessee to attend or notice to produce evidence 
in general terms. The sub-section does not impose 
upon him any obligation to specify the points upon 
which evidence should be given. Ip. 405, col. 2.) 

Per Mukerji, J.—The law intends that there should 
be two opportunities given to an assessee for the 
purpop of supporting the return which he has sub¬ 
mitted. Under s. 22 of the Income Tax Act he is 
given an opportunity to submit such accounts or 
documents as the Income Tax Officer may reouire 
When a return is submitted under that section the 
Income Tax Officer may proceed to deal with the 
matter on the basis of the return and may not require 
the assessee to produce any further material Hp 
may. as required by sub-.?. (4) of that ssetion call 
upon the assessee to produce or cause to be produopH 
auch accounts or documents as the Income Tax 
Officer may require. Under sub-s. (2) of a a# 

Act the law gives the assessee s further oj^rt^ty 


Secretary of state for india, [8S t 6. 

of producing any evidence on wliich the assessee 
may rely in support of the return. Under that section 
when the Income Tax Officer has reason to believe 
that tlie return made under s. 22 is incorrect or 
incomplete he is bound to serve upon the person who 
made the return a notice requiring him on a day 
therein specified either to attend at the Income Tax 
Officer's office or produce or cause to be produced any 
evidence on which he may rely in support of his 
return. The intention of the law clearly is that if 
the Income Tax Officer makes up his mind not to 
assess the income on the basis of the return upon 
the groimd that the return is incorrect or incomplete, 
the assessee is entitled to know the position and to 
have an opportunity of producing evidence in order 
to support the retium. [p. 40H. ad. 2; p. 407, col. 1.] 

Ordinarily a notice issued under sub-s. (2) of s. 23 
of the Income Tax Act should contain the points upon 
which the assessee has to produce evidence, [p. 407, 
col. I.] 

An assessee at the time of submitting his return 
produced along with it his evidence in support there¬ 
of. namely, his accounts. The accounts were examined 
for two days and then an assessment was made but 
not on the basis of the accounts. The assessee did not 
give the Income Tax Officer to understand that he 
had any further evidence in support of his return. 
No notice was, therefore, issued to the assessee under 
sub-s. (2) of s. 23 of the Licome Tax Act before the 
assessment was made: 

Held, per Greaves, J .—That under the circum¬ 
stances of the case the notice under sub-s. (2) of s. 23 
of the Income Tax Act must be taken to have been 
waived by the assessee; [p. 405, col. 2.J 

Per j.Uufccr;i, J".—(1) that the failure of theassessee 
to produce any further evidence at the time of sub¬ 
mitting his return could not be construed as a waiver 
on his part to have a notice issued on him under 
8ub-8. (2^ of 8. 23 of the Income Tax Act; [p. 407, col. 2.] 

(2) that the provisions of sub-s. (2) of s. 23 were 
maiidatoiy and that non-compliance with them had 
prejudiced the assessee and he was entitled toan 
opportunity to produce any further evidence which 
he might desire to produce in support of his retuiu 
[ibid.] 

Reference made by the Commissioner, 

Income Tax, Bengal, under s. 66 (3) of the 
Indian Income Tax Act. 

Babus Turk Chandra Chakravarty and 
Prafulla Chandra Chakravarty, for the 
Applicant. 

BabuSiSurendra Nath Guha andM. Nurud- 
din Ahmed, for the Government. 

JUDGMENT. 

Greaves, J.— This is aReferencemade 

to us by the Commissioner of Income Tax 
in accordance with a previous direction ot 
this Court. The respondent was calied 
upon by the Income Tax Officer of Mnr* 
shidabad to fonvard a return under the 
provisions ofs. 22 of Act XI of 1922. Con¬ 
siderable delay occurred in furnishing the 
return and extensions of time were granted 
on several occasions. Ultimately, on the 
11th October the return w’as filed wd 
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far as I have been able to ascertain this 
return which ^Yas filed by the gomasthas or 
servants of the respondeat was examin¬ 
ed on the 12th and the 13th of October in 
the presence of the gomasthas. On the 
13th of October an assessment was made 
\ipoa the respondent. It appears that 
the respondent’s return of the profits 
of his six btisinesses was accepted, but that 
the Income Tax Ollicer refused to accept 
the deductions which the respondent 
sought to make in respect of the expenses 
of his business and made a percentage 
deduction from the profits to represent the 
legitimate deductions for expenditure in¬ 
curred and we are told that this percent¬ 
age was calculated without any relation to 
the actual facts of the expenditure incurred. 
An appeal was presented against the as¬ 
sessment to the Assistant Commissioner of 
Income Tax of the Burdwan Range and 
he upheld the assessment and the Com¬ 
missioner refused to make a reference. 
An application was accordingly made to 
this Court and the Commissioner was 
directed to make the reference which is 
now before us. It is now necessary to 
turn to the provisions of the Act. Section 
23 of the Income Tax Act provides that if 
the Income Tax Officer has reason to believe 
that the return made under s. 22 is incorrect 
or incomplete he shall serve on the person 
who made the return a notice requiring 
him on a day specified therein either to 
attend at the office of the Income Tax 
Officer or produce or cause to be produced 
at the office any evidence on which the 
assesses relies in support of the return. 
Sub-s. (3) provides that on the date 
specified in the notice the Income Tax 
Officer after hearing such evidence as the 
assesses may produce and any other evi¬ 
dence which he may require on specified 
points shall by an order in writing assess 
and determine the sum payable on the 
basis of such assessment. Sub-s. (4) provides 
for cases in which there is a failure to 
make a return under s. 22 or failure to com¬ 
ply with the notice issued under sub-s. 
(4) of s. 22. The sub-section further deals 
with a failure to comply with all the 
terms of a notice issued under snb-s. (2) of 
8. 23. There is no doubt that if the Income 
Tax Officer is not satisfied with the return 
he is bound to serve the notice specified 
in 8ub-s. (2). In the present case not such 
notice was served, but I think that the 
notice was waived. The return was made 


in person, a.s I have already stated, on 
the 11th of October and it was examined 
on the 12th and the 13th of October in 
the presence of the servants of the assesseo. 

I cannot conceive that there was not com 
siderable discussion at any rate with regard 
to the items which were disallowed and 
it must be that arguments were urged and 
reasons adduced by the servants of the 
assessee as to what items of expenditure 
should have been allowed. Apparently, no 
application was made by the servants of 
the assessee to adduce any farther evi¬ 
dence, oral or documentary, with regard 
to the items disallowed and the only con¬ 
clusion which I can draw is that no other 
evidence was available and [that after the 
interview on the 12th and the 13th when 
the accounts were examined all matters 
were urged by the servants of the assessee 
which could have been urged against the 
disallowance. It has been urged before ua 
that there is some obligation on the 
Income Tax Officer to serve a notice indicat¬ 
ing the points on which evidence should 
be produced. I do not find any such in¬ 
dication in s. 23. It is true that under 
sub-s. (3) it is open to the Income Tax 
Officer, if he so desires, to require evidence 
to be produced on specified points but he 
is not bound to specify any point on which 
evidence is required, and ,in my opinion, it 
is a sufficient compliance with the pro¬ 
visions of the section on his part either to 
give notice to attend or notice to produce 
evidence in general terms and in my view 
the reference to “all the terms of notice 
in sub-s. (4) means all the terms of the 
notice directed to specified points if the 
Income Tax Officer thinks fit to specify any 
special points on which he requires evi¬ 
dence But as I have already stated, X 
do not think that the section imposes upon 
him any obligation to directly specify the 
joints upon which evidence should be 
aiven. In my view, in the present case 
although no notice was served under sub-s. 
(2) of 8 23 as required by the Act this was 
Uived and I think that the seiwants of 
the assessee were fully aware of all the 
matters in the return which were ques¬ 
tioned by the Income Tax Officer and that 
they should not now be given any further 
opportunity of adducing evidence whwh 
they did not ash or desire to ^duce either 
on the 12th or the l3th of October. But 

my learned brother takes a different view 

and as I do not think tha^ I'his is a ques-; 
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counts wore also submitted in support of 
the return and also that the accounts were 
examined prior to the assessment for two 
days. The question under these circumstan¬ 
ces is whether, after all this, it was neces¬ 
sary toGjive the assessee a further opportunity 

under the provisions of s. 23, sub-s. (2) 
to adduce any evidence in support of the 
return. The Commissioner seems to suggest 
the object of issuing a notice under sub-s. 
(4) of s. 22 is practically the same as 
that of issuiuir a notice under sub-s. (2)bf 
s 23. In this, however, I am unable to 
agree. Reading ss. 22 and 23 of the Act, 
it seems to me clear that the law intends 
that there should be two opportunities 
given to the assessee for the purpose of 
supporting the return which he has sub¬ 
mitted. Under s. 22 of the Act, he is 
given anopportunity to submit such accounts 
or documents as the Income Tax Officer 
may require. When a return is submitted 
under that section the Income Tax Officer 
may proceed to deal with the matter on 
the basis of the return and may not require 
the assessee to produce any further material 
or he niay, as required by sub-s. (4) of 
that section, call upon him to produce or 
cause to be produced such accounts or 
documents as the Income Tax Officer may 
require. Under s. 23, sub-s. (2), the law 
gives the assessee a further opportunity of 
producing any evidence on which the 

assessee may rely in support of the return. 
It is true that for two days in the presence 
of the assessee’s officer the accounts were 
examined by the Income Tax Officer. At 
the end of those two days the proceed¬ 
ings, in ray opinion, came lo a stage at 
which s. 23, sub-s. ( 1 ) could be availed of 
if the Income Tax Officer was satisfied that 
the return made under s. 22 was correct 
and complete, but not beyond that stage 
at all. After the examination of fhe 
accounts for two days during which presum¬ 
ably the assessee’s officer had an oppor¬ 
tunity of explaining the accounts to the 
Income Tax Officer, and I may take « 
also of producing such evidence as he coul 
produce in order to show that the ret^ 
was correct and complete, the Income 
Officer had to determine whether besbou 
proceed under the first puragr^aph of * 

If he was of opinion that the return ^ 
correct and complete he could ass^ “J® 
income of the assessee on the basis -- 
return. Evidently, the Income Tax Om^ 
was not of opinion that the telum ^ 


40fi 

tion upon which there .should be a refer¬ 
ence to a Third -Tiidgc and, as I understand, 
he thinks that the assessee should have a 
further opportunity of adducing evidence 
with regard to tho items which were dis¬ 
allowed. 1 do not think that I should stand 

in the wav. 

% 

The result will be that this judgment and 
that of my lirotlier Mukerji will be for¬ 
warded to the Commissioner in accordance 
with the provisions of s. 60, sub-s (5i 
m order that, he may dispose of the case 
in conformity with the judgment. 

Mukerji, J, -Ihis is a Reference made 

by tlie Commissioner of Income I'ax under 

the provisions of s. (id, sub-s. (3) of the 

Income Tax Act, XI of 1922. The Reference 

has been made in pursuance of an order 

passed by this Court, on the 28tli Vuc^nst 

192-1, in Civil Rule No. 478 of 1924 The 

circumstances under which the order was 

passed by this Court and the facts out of 

whicli the Reference arises have been 

set out in detail in the judgment just 

delivered by my learned brother and it 

^ylll not be necessary for me to re-capitulate 
them. 

The Commissioner of Income Tax states 
in his reference that in the present case no 
notice under s. 23, sub-s. (2) was issued on 
the assessee because the assessee at the 
time of submitting his return produced 
along V ith It his evidence in support thereof 
namely, his accounts. He states that the 
accounts ^yere produced and examined for 
two days before the assessment was made- 
lie further states that the assessee did not 
give the income Tax Officer to understand 
that he had any further evidence in sup- 
poit ot his return. He accordingly is of 
opinion that although there may have been 
a technical non-compliance with the pro- 
visions of s. 23, sub-s. (2), the issue of a 
notice was superfluous and that the pro- 
cedure followed by the Income Tax Officer 
though not in strict accordance with the 
provisions of the section, was not, under 
the circumstances of the case, either un 
reasonable or inequitable; and in that view 
of the matter he recommends that Rip 
assessment should not beheld to have been 

, It is conceded that so far as the provi¬ 
sions of s. 22 of the Income Tax Act 
are concerned they have been duly com 

said, in the letter of ItefereVce 
return was duly submittedTd that Ic! 
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correct or complete and, therefore, he did 
not think fit to proceed under sub-s. (1) 
of a. 23. When became to be of that opin- 
ioBt ke should have proceeded under sub- 
8. (2) of that section. The law provides 
that under those circumstances, before 
proceeding to make an assessment in 
accordance with his own judgment under 
the provisions of sub-s. (4) of s. 23, he 
should give the assesses an opportunity 
of producing further evidence. Pnder s. 
23, sub-s. (2) when the Income Tax Officer 
has reason to believe that the return 
made under s. 22 is incorrect or incom¬ 
plete he is bound to serve upon the person 
who made the return a notice requiring 
him on a day therein specified either to 
attend at the Income Tax (!)fficer's olTice 
or produce or cause to be produced any 
evidence on which such person may rely 
■in support of his return. Under sub-s 
(3) of that section, if such evidence is 
produced, the Income Tax Officer after 
^rearing such evidence as may be produced, 
-attid such other evidence as he may require, 
on specified points, shall assess the income 
of the asaessee. Under sub-s. (4) of s. 23 
■if ^here is a failure to comply with all 
^he terms of notice issued under sub-s. 
'(2) 6f 8. 23 the Income Tax Officer shall 
Wblke the assessment to the best of his juds:- 
^ent. The intention of the law clearly 
is that if the Income Tax Officer makes 
tip his mind not to assess the income on 
■the basis of the return upon the ground 
that the return is not correct or complete 
the Hssessee is entitled to know the position 
and to have an opportunity of producing 
evidence in order to support the return. 

A further question arises as to what 
should be the terms of a notice issued under 
BuVs. (2) of 23. The wording of the 
subjection is to the effect that the notice 
issued under that sub-section should require 
the asaessee either to attend at the Income 
Tax Officer’s office or to produce or cause 
to he produced any evidence on which such 
person may rely in support to the return. 
That sub-section standing by itself would 
seem to indicate that a general notice call¬ 
ing upon the assessee to appear or to 
produce evidence or cause it to be produced 
is suffioient. On a perusal of sub ss. (3) 
and (4) of S. 23, however, it seems to me 
that ordinarily the notice that is to be 
issued under sub-s. (2) should contain 
the points upon which the a*»sessee has to 
produce evidence, if he thinks fit, for 


under snb-s. (3) the expression “on specified 

points ” appears to be governed not only 

by the word “ required " l)ut also by the 

word “ produced " appenriug in tiiat sub- 

.section ; and in sulvs. (i) dealing with 

the qiie.stioii of failure to comply with the 

terms of notiee issued under s. 23, sub- 

s. (2), the L'^gislature speaks of failure 

to co-nply with “ all the terms ” of the 

notice under that sub-section. Moreover, 

it seems to me, to be only fair that if an 

opportunity is to be given to an assessee 

to produce evidence in order to show that 

the return sulunittecl bv him is correct and 

% 

complete he should be told, if possible, 
specifically, what the ]>oints are upon whicli 
sucli evidence is to be produced. In the 
present case it is conceded that no notice 
at all was served upon tlie assessee under 
the provisions of sub s. (2; of s. 23. I 
am not prepared to hold tliat because the 
assessee’s officer was present at the office 
of the Income Tax Officer for two days 
at an earlier stage, there was a proper or 
substantial compliance with the provisions 
of the law ; and with the utmost deference 
to the opinion of my learned brother, I 
am unable to hold that the failure of the 
assessee to produce any further evidence 
at that stage, can be construed as a waiver 
on his part to have a notice is^^ued on him 
under sub-s. (2) of s. 23. The further 
opportunity, which the law allows the 
assessee by reason of the provisions of 
sub-s. (2)' of s. 23, he has not had in the 
present case; and I am, therefore, of 
opinion that the non-compli-mce with the 
terms of that sub-section, which is admitted 
on all hands, has prejudiced the assessee. 

Apart from all this the provisions of sub- 
s. (2) of s. 23, to my mind, are mandatory, 
and no appeal in respect of an assessment 
made under sub-s. (4) of that section lies 
to the Assistant Commissioner. Undersuch 
circumstances there is no reason why the 
mandatory provisions of an enactment in 
a Taxing Statute like the Income Tax Act 
should not be strictly observed in the matter 
of making an assessment under its pro¬ 
visions. 

I therefore, think that our answer to the 
Reference that has been submitted to us 
should be that the provisions of s 23. sub- 
s (2) not having been complied with the 
asses'sment made has been invalidated 
and should be set a=iideand madeover again 
in due compliance with the law. 

, K Order set aside. 




ALLAHABAD HIGH COURT. 

Second Civil xVppeal Xo. 1057 of 1923. 

March 6,1925. 

Present Justice Sulaiman. 

Musamrnat NUR BIBIand others 
—Defen'dan'ts—Appellants 

versus 

Sheikh ALI AHMAD— Plaintiff — 

Respondent. 

^^luhammadan Law-Divorce—Deed of divorce not 
signed \n praence of wife, validity of—Single pro- 
iioinicemeut. whether iirevocable—Acknowledgment of 
divorce ohtnined hy compxiUion, whether binding. 

I ndcr the Mulumimadim Law a deed of divorce is 
nut defective merely liecause it is not signed in the 
pj-esonce of the wife. [p. 408, col. 2; p. 409, col. 1.1 

Ua; Biheey.AzmutAli. 8 \V. R. 23. followed. 

When the language of a deed of divorce clearly 
indicates that the intention is to make an irrevocable 
divorce, it is not necessary that the deed should con¬ 
tain three pronouncements of divorce, [p. 409, col. 1.1 

A deerl containing an acknowledgment of a divorce 
having taken place, as distinct from a pronouncement 
of the divorce itself, obtained under compulsion is not 
binding on the husband. Such an acknowledgment is 
wholly ineffective if it is proved that it was in fact 
untnie. [ibid.] 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Jaunpur, dated the 6th 
of April 1923. 

Mr. Majid Ali, for the Appellants. 

Mr. Mushtaq Ahmady for the Respond¬ 
ent. 

JUDGMENT.— This is a defendants 
appeal arising out of a suit for restitution 
of conjugal rights. The plaintiff’s case 
was that the defendant No. 1 was his 
legally wedded wife, that he had come to 
the house of her father when on the 6th of 
June 1922 her father and brothers forcibly 
under a threat of injurj^ to his person 
and life made him sign a document pur¬ 
porting to be a deed of divorce, that ac¬ 
cordingly no valid divorce was pronounced 
by him and that even if there was a divorce 
it was a revocable one and he revoked it 
jy^^^^gistered notices on the 17th of June 

The contesting defendant No, 1 in her 
written statement denied that there had 
])een any coercion or compulsion and plead¬ 
ed that a valid divorce had been pronounc¬ 
ed and that it was an irrevocable one. 

The Court of first instance although 
nnding that some moral force might have 

been used in obtaining the document came 

to the conclusion that even if it was 
obtained under compulsion it was valid 
It thought that a valid and iXocable 

divorce had been pronounced, and accord- 
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ingly dismissed the suit. On appeal the 
lower Appellate Court has come to a con¬ 
trary conclusion. It has found that the de¬ 
fendants Nos. 2 to 5 had prepared a plot 
to^ secure a deed of divorce and every¬ 
thing was ready from before, that they took 
the plaintiff to the house of one Abdul 
Rahim who appears to be a hadmask of 
Benares that there were some 5 or 10 men 
sitting with lathis, and that there the<^ 
plaintiff was forced to execute the deed,of 
divorce. It found that the plaintiff had 
been forced to sign the document. As to 
whether there had been an oral pronounce¬ 
ment by the plaintiff it came to the con¬ 
clusion^ that the story of the defendants 
was quite false. It believed that the plaint¬ 
iff did not utter the word of divorce orally. 

It accordingly decreed the claim. 

The defendants have come up in appeal 
and on their behalf it is urged that even 
if the document had been obtained under 
compulsion it effected a valid divorce. On 
the other hand the replies on behalf of the 
respondent are (1) that a divorce obtained 
by coercion is revocable; (2) that the deed 
not having been executed in the presence 
of the wife was inoperative; (3) that the 

document contains only one pronouncement 

and not three, and the divorce on this 
ground also was revocable and (4) that it 

did not amount to a pronouncement of 
divorce at all but a mere acknowledgment 

that a divorce had been effected and as a 
mere acknowledgment it is invalid. 

It is true that the majority of the Hanifi 
jurists have taken an extremely narrow 
view that a divorce pronounced under 
compulsion also is effective, though the opin¬ 
ion is by no means absolutely unanimo^^- 
The Shafai lawyers, on the other hand, hold 
such a divorce to be altogether invalid, m 
view of the opinion which I have formed 
on the terms of the document itself it ^ 
unnecessary for me to consider whether 
by the opinion that the divorce under 
compulsion is effective, it is meant that it 
is wholly valid and irrevocable, or whs* 
ther that though it is not null and void 
yet it is revocable. Nor is it necessary 
consider whether the vievv of the Hanm I 
lawyers is against public policy as has I 

suggested by some commentators. The 1 
question of revocation also, therefore, doefl I 
not arise. I 

The deed, however, is not defective mere- I 

ly because it; w^s qqt signed in I 
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sence of the wife vide the case of Waj Bibee 
V. Azmut Ali (1). 

The objection that the deed does riot 
contain three pronouncements of divorce is 
also of no avail to the plaintiff. It is true 
that the lower Appellate Court has found 
that the word ‘three’ in it is a subsequent 
interpolation. But when the language of 
the document clearly indicates that the 
intention was to make an irrevocable 
divorce it is not necessary that the triple 
form should be used. 

The plea of divorce, however, falls to 
the ground because of the finding that 
the plaintiff did not pronounce the divorce 
orally but merely signed the deed Ex. A. 
The operative portion of it may be translat¬ 
ed as follows:—‘‘While in full possession 
of my senses and having divorced my wife 
Musammat Nur Bibi in the presence of 
several persons, I declare and put it down 
in writing etcetra etcetra." The language 
of the document makes it clear that 
the divorce had taken place before the 
document was signed and the document 
itself contains a declaration that such 
divorce has been effected. The finding of 
the lower Appellate Court is that the 
signature on this deed was obtained under 
compulsion. All that is proved then is 
that under compulsion the husband ac¬ 
knowledged that he had already divorced 
his wife. This is quite a different thing 
from actually pronouncing the divorce it¬ 
self. 

On the question as to whether an ac¬ 
knowledgment of a divorce as distinct 
from the pronouncement of the divorce 
itself obtained under compulsion is bind¬ 
ing on the husband, there is a perfect un¬ 
animity of opinion even among the Hanifi 
lawyers. Such an acknowledgment is whol¬ 
ly ineffective if it is proved that it was in 
fact untrue. 

It follows that the view of the lower 
Appellate Court that no valid divorce has 
in the eye of the law taken place was 

correct. 

In view however of the strained relations 
between the parties I would direct under 
0. XXI, r. 33 (1), C. P. 0., that the decree 
against the wife shall not be executed 
by her detention in prison. It will be open 
to the plaintiff to take any other step 
that may be allowed to him by law. The 
injunction against the other defendants 
will, of course, hold good. With the above 


remarks the appeal is dismissed with 
costs including in this Court fees on the 
higher scale. 

Z- K. Appeal dismissed. 


MADRAS HIGH COURT. 

Original Side Appeal No. 36 of 1924. 

November 21, 1924. 

Prcse?it;—Justice Sir Victor Murray Coutts- 
Trotter and Mr. Justice Srinivasa Iyengar 

M. P. P. S.T. PALANIAPPA CHETTIAK 
AND OTHERS—Defendants—Appellants 

versus 

S. N. SUBRAMANIA CHETTIAR 

AND ANOTHER—Applicants—Respondents. 

Citnl Procedure Code (Acf V of WOS), 0. XXI, r. 16 
—ICxecution of decree- Assigumeut in writing — 
Transferee, who is—Third person, whether can claim 
to be the real transferee—Bemmi transaction~Pro- 

cedure. 

The “transferee" referred to in 0. XXI, r. 16 of the 
C. P. C., is the transferee named as such in the assign¬ 
ment in writing, [p. 410, col. 2.] 

Where there has been a transfer of a decree to a 
particular person under an instrument in writing, 
another person is not entitled to come to the Court and 
say that the transferee mentioned in the instrument is 
a mere tenamidar for himself and that he is the real 
owmer of the benefit .‘secured by the transfer, [itj'd.] 

Tlie rule of law that where a person's name appears 
on the face of the record as judgment-creditor and 
execution of the decree is sought by a transferee of tlie 
decree, the decree cannot be executed unless it comes 
within the words of 0. XXI, r. 10 of the C. P. C., and 
there has been an assignment in his favour either in 
writing or by operation of law, is no ground for hold¬ 
ing that a person otherwise a stranger to the Court 
can come forward and allege that the decree does not 
belong to the transferee and that the latter is a 
btnamidar for himself, [p. 410, col. 1,] 

Manikkam v. Talayya, 21 M. 388; 8 M. L. J. 48; 7 
Ind. Dec. (n. s.) 631, not followed. 

Abdul Kareem v. Ckukhun, 5 C. L, J. 253, dissented 
from. 

The scheme of the Code is that the transferee of a 
decree by assignment in writing or by operation of 
law merely files his application for execution of the 
decree setting out either in it or in an affidavit which 
he files in support thei’eof that he is tlie transferee 
either by operation of law or by any particular instru¬ 
ment in writing, and thereupon the Court orders 
execution or rejects the application, [p. 410, col. 1.] 

Appeal from an order of Mr, Justice 
Kumaraswarai Sastri. dated the 2nd of April 
1924, and passed in the exercise of the 
Original Civil Jurisdiction of this Court in 
C. S. No. 98 of 1911. 

Messrs. K. Rajah Iyer and V. Ramasami 
Iyer, for the Appellants. 

Mr. E. Vinayaka Rao, for the Respond¬ 
ents. 

JUDGMENT. 

Coutts-Trottep, C. J.—The rule of 
law that, where a person’s name appears 
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on the face of the record as judgment- 
creditor and execution of the decree is 
sought by a transferee of the decree, the 
decree cannot be executed unless it comes 
within the words of 0. XXI, r. l(i, of the 
C. P. C. and there has been an assign¬ 
ment in his favour either in writing or by 
operation of law seems to me to be no 
ground for holding that a person, other 
wise a stranger to the Court can come, 
forward and allege that the decree was not 
his (the transferee's) and that he was a 
benamidar for himself. The learned Judge 
probably felt himself hound l)y Mnnikkam 
V. Tntayya (1) but I entertain no doubt 
whatever that that case was wrongly decided 
and was an unwarranted departure from 
and an extension of the words of the 
Statute. I accorrlingly come to the conclu¬ 
sion that this appeal must lie allowed witn 
costs in this Court as well as in the Court 
below. 

I may add that the circumstances of the 
case, which was allowed to crawl on, to the 
very last day of a long period of limita¬ 
tion, are extremely suspicious. Hut all that 
we are concerned with is the simple point 
of law. I ought to add, I think, that it 
follows from this expression of opinion 
that we must also dissent from the decision 
reported as/IMu/ Kareem v.Chukhun (2). 

Srinivasa lyengrar, J.—I agree 
that the appeal should he allowed with 
costs. The petitioner applied in tlie Ori¬ 
ginal Side not only for execution of the 
decree under 0. XXI, r. 16, but also by an 
independent Judge’s summons for l>ring- 
ing his name on the record as a transferee 
decree-holder. There is no provision, in 
the Procedure Code, for any such applica¬ 
tion. I am not at all sure whether, what is 
called “bringing on the record the trans¬ 
feree decree-holder” is not really a survival 
irom times, previous to the Procedure Code. 
The scheme of the Code is tliat the trans¬ 
feree by assignment in writing or by 
operation of law merely files his applica¬ 
tion for execution of the decree setting out 
either in it or in an affidavit he has filed 
in support thereof. That he is the trans¬ 
feree either by operation of law or by any 
particular instrument in writing and there¬ 
upon the Court orders the application for 
execution or rejects it. Therefore, we must 
treat the present application really as an 
application under 0. XXI, r. 16. The 

(1) 21 M. 388; 8 M. L. 48; 7 Ind. Dec. (\. s.) 631. 

(2) 5 C. L. R. 253. 


contention of the respondent is that he 
was entitled to such execution because he 
was the real owner under the transfer 
e.xecuted to R. iM. M. iSubramania Chetly, 
who was his agent and who had obtaioed 
an instrument in writing, transferring the 
decree to his name. If the case of the 
petitioner were that tlie transfer was ob¬ 
tained by the agent in his name but in 
the vilasaniot the firm of which he was the 
agent, then there could have been no ob¬ 
jection whatever,to execution being granted 
on the application of the petitioner, because 
the appearance of the vilasam in the name 
of the transferee, would really be to the 
firm, or person bearing the vilasam even 
apart from its serving to secure the benefit 
of the transfer to the firm represented by 
the vilasam. But in this case, the transfer 
was to the agent personally. The question, 
therefore, is whether, if there has been a 
transfer to a particular person under an 
instrument in writing, any other person 
is entitled, to come to the Court and say 
that that transferee was a mere benamidar 
and that he. the applicant, is the real 
owner of the benefits secured by the transfer* 
It seems to me that 0. XXI, r. 16. 
fectly clear on the point. It speaks of the 
decree being transferred by assignment m 
writing, or by operation of law and prO' 
vides that in such cases the transferee 
may apply for execution. When the 
speaks of "an assignment in writing an 
“the transferee” the proper construction 
the words would necessitate our hoIdiUo 
that the transferee referred to is the 
feree named as such in the assignment i 
writing. To hold otherwise would be d 
to give proper effect to the words or t 
Htatute. The learned Vakil for the 
ent has drawn our attention to 
V. Tatayya (1). We are constrained to no 
that it is a wrong decision. I am n 
able to understand what the learned yU ^ 
who delivered the main judgment j 
case could have meant when 
to the word “representative” in s. 244 nt 

old Procedure Code, as 

real owner, under the transfer of a d® * 

If such a person was the representa ^ 
of the decree-holder or his transferee, 
it follows that, under the express 
s. 244, he could have no right of -jg 

suit, but in another sentence in the 
judgment the learned Judge speaks 

remedies being open to such a person, ^ 
is the real owner under the transfer 
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decree, namely, one by way of applica¬ 
tion to the Executing Court and another 
by way of separate suit, wliich is obviously 
opposed to s. 2-11, C. P. 0. However, that 
may be, we have no hesitation in holding 
that that case was wrongly decided. It 
is also clear that the Cb P. C. ditl not really 
intend to prevent bcmimidars coming 
in and making application to the Court 
on the general basis of the law relating 
to benami transactions. In s. 6G of the 
Code express provision is made for Courts 
not recognising the benami character of 
purchases, made at execution sales heUl 
by Court. We have also no douht what¬ 
ever that the express terms of 0. XXI, 
r. 16, exclude any such contention. The 
earlier case referred to in argument, Abdul 
JCareem v. Snkkan (2), having proceeded on 
the same basis as that of the judgment 
in Manikkam v. Tatatjija (1) should also 
be held to liave been wrongly decided and 
we, therefore, refuse to follow it. It would 
lead to very serious consequences if we 
should allow the law of bemami to have 
any operation with regard to suits and 
proceedings and records of Court, and if 
only on that ground, it would be desirable 
to disallow any such contention. We are, 
however, fortified in that view by the 
actual terms of the Statute, and tljerfore, 
if follows that the applicant for execution 
in this case was wrongly granted execu¬ 
tion of the decree. 

This appeal should be allowed, and the 
respondent's petition for execution, as well 
as that for bringing himself on the record 
as transferee decree-holder, should be <lis- 
missed with costs. 

V. N. V. 

z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 595 of 1923. 

March 19, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Boys. 

Musamniat GHUMNA and another— 
Defendants—Appellants 
versus 

’^liAM CHANDRA RAO and another— 

Plaintiffs and Musammat PARBHA^V ATI 

and another—Defendants —Respondent*. 
Contract Act (IX of 187:), s. 2S~-TTan9fer of 


hnmoveahlc properly in consideration of future illicit 
interciiiirse. irhether roid -Immoral condition attacked 
til <)itt, ej/ect oi- -Voidahlc transfer, whether can be 
aroidcil by surce.<.-tor of Iransfi ror. 

In lIuM-nso of n voi(lal)le transfer of immoveable 
jtroperly. it is op<'n to the heirs of the transferor to 
ch’.itn that thei-i' was m* al)s«iliite transfer of the pro- 
pertv in favour of tUo transferee hut onl\' a tpialihed 
transfer j.nhj«*et to the ri^dit of tlie tninsferor to 
avoid it if he ehose tt> ilo so, and they can elaim the 
proptM'ty hy avoidin;^ tlio deed of transfer which could 
have l)cen av<dded hy llndr jnvdeee.s.sor. 412. eol. 1,] 

Wliere tile consideration for tlie transfer of immove- 
ahle properly is future illicit eonneelion lietween tilt- 
transferor aiid the transferee, the eonsideration is 
both immora.l and opposed to j)uhlie policy and the 
transfer is void al> initio. | p. 412, col. 2.| 

There is a distiuetiim iietweeii an iinnuwal con¬ 
sideration for a fjift and an immoral eondition which 
is snhseipiently attached to (lie S'ifl. If the eonsidera- 
lion is it.self immoral tlie transfer falls to the pfronnd. 
On the other hand if a snhsccpient condition is tried 
1 i> he attached toa perfectly valid gift then the con¬ 
dition Iving immoral i.s void, hut the gift remains 
nnaffeelctl. [p. ll.'l.eol. 1.] 

fuiHi V, lif'la, (> A. .’ll.’) at ]•. .‘>21; 111. A. 44; 

I i> (' .1 i*i:t :? Ind. Dec ix. s ) 072 (P. t\). 


disiingui.-he(l, 

Tlia.-ii Mi'tlnikannu v. Sliiinmugavclii /h/fai. 28 M, 
4i:i; If) .M. L. .1- 280, relied on. 

Second appeal from a decree of the Dis¬ 
trict Judge, Benares, dated the 31st January 


1923. 

Dr. S. M Sen, for the Appellants. 

Sir Dr. Tcj Bahadur Sapru, Messrs. L. 
Baueritand Gadadhar Prasad, for the Re¬ 
spondents. 

JUDGMENT.— This is an appeal by 
defendants Nos. 4 and 5 who are transferees 
pendente lite arising out of a suit brought 
by the plaintiffs as the heirs of one Rama 
Kant for possession of a house by avoidance 
of a deed of gift, dated the 21st of Novem¬ 
ber 1921. The plaintiffs claimed that the 
deed of gift had been obtained by fraud and 
was also void as being for an immoral and 
illegal consideration. They further alleged 
that their father Moreshwar Rao who would 
have been the heir to the deceased Rama 
Kant had become a sanyasi and, therefore, 
must be treated as civilly .dead and the 
plaintiffs were the real heirs. The claim 
was contested by the transferees and the 
plaintiffs’ right to maintain the suit or'to 
challeii"e the relation was disputed. 

Both°the Courts below have given the 


iilaintiffs a decree. 

‘ The facts as found are as follows 
Rama Kant deceased became infatuated 
with Musammat Prabhawati, defendant 
■NTn ^ who is at present uiidergoinga sen- 
tence of transportation for life. She and 
Gobind defendant No, 1. (who has Since 
been handed and who was passing as her 
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hus'bancl) along with another person entered 
into a conspiracy to obtain the house by 
way of gift from Rama Kant and then to 
murderhim. In order to obtain their object, 
they got a deed of gift executed by him 
and assured him that Musammat Prabhawati 
would live with him and in fact they 
executed a contemporaneous agreement 
under which it was agreed that they all 
would live and mess together and no one 
would be able to dispose of his or her pro¬ 
perty in the lifetime of the other and that 
after Gobind Rao's death, if the two other 
persons disagreed or separated, they would 
have certain specific shares in the property 
and that if any two died the third would be 
the complete owner. The deed of gift and 
the agreement were registered on the 25th 
of November 1921, and within a month of 
their registration Rama Kant was murdered 
by the donees. The donees and the other 
conspirator were put upon their trial and 
convicted. While the criminal case was 
pending the present plaintiffs instituted the 
suit, and it was during the pendency of the 
suit that the donees purported to make a 
gift of this house to the two persons whom 
the present appellants represent. 

The plaintiffs' right to maintain the suit 
in view of the fact that their father has 
become a sanyasi has not been challenged 
in second appeal. 

The main point urged before us is that 
the Courts below were wrong in holding 
that the said gift can be avoided by the 
present plaintiffs. The contention before 
U8 has been that the gift, if voidable, could 
only have been avoided by the deceased 
Rama Kant, if he exercised his option 
during his lifetime, and that if for any 
reason he failed to exercise such option that 
right did not survive to his heirs the present 
plaintiffs. 

We are quite unable to accept this con¬ 
tention. It is not quite correct to say that 
the right of exercising such an option is 
like a personal contract which does not 
survive to the heirs of the promissor. The 
right is given to the promissor under 
Statute. Furthermore, a deed of gift 
is more than a mere contract. It is a con¬ 
veyance. The present plaintiffs can claim 
that there was no absolute t'ansfer of 
the property at all but it was a qualified 
transfer, i.e., subject to the right of the 
transferor to avoid it if he chose to do so. 
The plaintiffs, therefore, can claim the pro^ 
party by avoiding the deed of gift which 


could have been avoided by their predeces¬ 
sor. There does not seem to be any valid 
ground for saying that the right does not 
survive to the present plaintiffs. This is 
specially so in the case where the donees 
themselves have prevented the transferor* 
by murdering him, from exercising his 
right of option. It seems to us that the 
plaintiffs can claim the property and ignore 
the gift because it was not absolutely bind¬ 
ing on Rama Kant provided of course they 
come within the period of limitation as they 
have done in this case. 


In analogous cases it has been held that 
in case where an immediate reversioner who 
has a right to avoid an alienation made by 
a Hindu widow without legal necessity, 
dies before he exercised his option, his 
heir can maintain a suit, vide Sarju Prasad 
Rout V. Mangal Singh (1) decided by a Bench 
of which one of us was a member. In 
the case of Muhammad Muzammil-vUah 
Khan v. Mithu Lai (2) a Full Bench of 
Court held that even a transferee of joint 
family property can avoid an alienation 
which was voidable on the ground of want 
of legal necessity. On principle, therefore, 
there seems to be no good ground fof 
holding that the present plaintiffs as ban's 
of Rama Kant cannot avoid the gift 
was voidable at the option of Rama Knnt 
merely because Rama Kant was murderea 
before he could avoid it. The view taken 
by the Court below was, therefore, correct 
We would go further and hold that m 
this case on the findings of the lower 
pellate Court the deed of gift ■was not only 
voidable but was void ah initio. The 
ed District Judge has found that in 
donor made a gift of the property to 
husband and 'wife on condition that n 
should have physical enjoyment of in 
latter. The consideration for the * 

therefore was the future illicit 
between the donor and Musammat Pn/nn 
wati. Such an agreement was 
both immoral and opposed to PJ 
policy within the meaning of s. 23 ol t 
Indian Contract Act. Accordingly y 
altogether unlawful. Being 
could not be a valid consideration for 

deed of gift at all The result, therefore, 

that the deed was not only voidable 

was absolutely void from the very t^a 

and it was not even necessary fo^ ^ 

A 20l 

(1) 87 Ind. Cas. 294; 23 A. L. J. 254; L. B- 6 
Civ.;(1925)A. I. R. (A.) 339. 

(2) 11 lad. Cas. 220; 8 A. L. J. 901; 33 A, ‘W, 
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tCant to have it avoided by a suit. He 
could have merely ignored it. In this view 
of the matter the question whether such a 
right survived to the present plaintiffs, the 
heirs, does not arise. 

The learned Advocate for the appellants 
has contended that the condition that Rama 
Kant should have the physical enjoyment 
of Musammat Parbhawati was in itself void 
but the gift would not be void. He has 
strongly relied on a remark in the judg¬ 
ment of their Lordships of the Privy Council 
in the case of Ram Samp v. Bela (3) where 
their Lordships said that an immoral con¬ 
dition attached to a gift would be void 
itself but the gift itself would not be so. 
But the facts of that case were quite 
different. There, as their Lordships found, 
the gift as originally made was absolutely 
unconditional and was complete at the time 
when the actual transfer took place, but 
the parties subsequently tried to import 
into the gift a condition which was immoral. 
That is why their Lordships spoke of a 
condition being attached to the gift. It is 
obvious that there is a clear distinction 
between an immoral consideration for a 


.E. I. RY. CO. 

CALCUTTA HIGH COURT. 

Original Civil Suit No. 222 of 1923. 

January 2, 1925. 

Present:—Mr. Justice Page 
ASKARAN CHOUT.MAL-Plaintiff 

I'c ys u s 

The E. I. RY. CO.— Defendant. 

Civil Procedure Ctidc (Act V of PJOS), 0. XXllI 
d—Counscl, iruditions and privileges of- Counsel 
authority of, to compromise suit—Comprumise out of 
Court, whether binding on client—Recording of com¬ 
promise—Duty of Court. 

The sanctity of contracts would be greatly im¬ 
perilled if a Court were to permit a person 'acting 
under no mistake of fact and no misapprehension as 
to his capacity to contract and who to all intents and 
appearances had entered into a contract, subsequentlv 
to resile therefrom by unf<dding a mental reservation 
of the existence of wliich no mention had been made at 
the time when tlie contract was entered into. To 
hold such a person to tlie agreement wliich he had 
made is merely to apply the common law principle 
that a person’s intention is to be ascertained from his 
acts, and the Court is not concerned to enquire what 
the uncommunicated mental processes may have been 
which at the material time were exercising his mind 
[p. 414. col. 2.] 

The rights, privileges and obligations of an Advocate 
of the Calcutta High Court are. and since its 
foundation have been, the same as those of Counsel 
entitled to practise in what is now the High Court of 
Justice in England, [p. 415, col, 2.] 


gift, and an immoral condition which is 
subsequently attached to a gift. If the 
consideration itself is immoral, the transfer 
falls to the ground. On the other hand if a 
subsequent condition is tried to be attached 
to a perfectly valid gift, then the condition, 
if immoral, is void, but the gift remains 
unaffected. That a transfer in consideration 
for future immoral connection is vitiated, 
18 fully borne out by authority, vide the 
case of Thasi Muthukannu v. Shunmugavelu 
Pillai (4j. 

On the findings, therefore, the transfer 
was for an immoral and illegal consideration 
and was absolutely void and was not bind¬ 
ing either on Rama Kant or his heirs, the 

present plaintiffs. 

, The appeal must be dismissed with costs 
including in this Court fees on the higher 
scale. 


z. K. Appeal dismissed 

(3) 6 A. 313 at p. 321; 111. A. 44; 4 Sar. P. C. J. 493; 
d lad. Dec. (n. s.) 672 (P. C.). 

W28 M.413; 15 M. L. J.286. 


The authority of an Advocate remains the same 
whether he appears as Counsel in the High Court or 
in Courts subordinate thereto. When Counsel appear 
in Courts other than the High Court they carry with 
them the traditions and privileges of their profession 
and the sanctions of their high calling, [p. 416, col. 
1 -] 

An Advocate of the High Court in the course of 
conducting a case is clothed with authority to com* 
promise a suit in which he has been retained as Counsel. 
A compi-omise enteivd into by Counsel would be valid 
and binding upon the parties even although it had 
been effected contrary to the express intentions of the 
client, unless the prohibition has previously been com* 
municated to the other side. Such a compromise 
should in a proper case be recorded in the manner 
prescribed in r. 3 of 0. XXIII of the C. P. C. [p. 417, 
col. 2.] 

In considering whether such a settlement has been 
arrived at as would justify the Court in passing a 
decree under 0. XXIII, r. 3 of the C. P. C,, the 
question as to which the Court has to be satislied is 
not whether the order was a final order or a perfected 
order but whether it was an agreed order. But a 
litigant is not entitled exdebito justitiez to an order 
under tjie rule or to a decree in a suit brought to 
eirforce a compromise effected by Counsel merely 
because the Court is satisfied that Counsel in bringing 
about the settlement possessed authority as Counsel 
in that behalf, [p. 418, col. l.J 


Whether or not the Court is satisfied that a suit has 
been adjusted by an authority, agreement or com¬ 
promise which the Court is bound to enforce must 
depend upon the circumstances of each case. [p. 419, 

col. 1.1 * y, 1 1 . . . 

The apparent authority of Counsel who is retained to 

conduct a suit to bind his client by his admissions 

and acts is restricted to acts and admissions in Qouvb 
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and such acts and admissiiais out of Court do not bin(l 
the client unless in fact they are authorized hy the 
client or by his nsjenl duly authorized in that bi-half. 
The nature nf the duty which an Advocate accepts by 
undertaking to aj»pear for a client indicates that he is 
clothed with autliority to bind his client only when 
he is in fact entraced in the actual inanaj^ement of 
the suit, [p, no, cul- '2.] 

A compromise etTected by Counsel out of Court and 
not assented to by the client is only binding upon the 
client if it was cxpres.sly authorized or is subse(|ucutly 

t ti e \ 1 c 1 1 ei^ t 1 \ his agent authorized in 

that behalf, \ihid.] 

Mr. A. X. Chaudhiiri, for the Plaintiff. 

Mr. Langford James, for the Defendant. 

JUDGMENT.-This motion raises a 
tiuestion of general interest and imi)ortance 
relating to the authority of Counsel to 
compromise a suit. The material facts are 
simple and can readily be ascertained. 
The suit out of which this motion arises 
was brought to recover a sum of Rs.3,117-13 
as damages for the iioii-delivery.of a con¬ 
signment of ghee which the defendant 
Company had accepted for transportation. 
.On the 11th November 1924 the suit was 
in the list for hearing, but was adjourned 
by consent. (Jn the 2Uth or 21st November 
Mr. A. K. Roy, Counsel for the piaintilT 
and Mr. S. K. Gupta, Counsel for the defend¬ 
ant, in the presence of Mr. Sushi! Sen. 
Solicitor for the plaintiff, held a meeting 
in the Bar Library for the purpose of 
negotiating a settlement of the suit. Mr. 
Gupta suggested that the claim should be 
settled for Rs. 1,500. Mr. Roy asked for 
Ra. 2,000, and eventually it was agreed 
that a decree should be passed for 
Rs. 1,750 in full settlement of the plaintifi's 
claim and costs. On the 24th November 
Mr. Sen requested Mr. Gupta to move the 
Court that the terms of the setllement be 
recorded and a decree passed in accord¬ 
ance therewith. Mr. Gupta expressed his 
willingness to do so. Late in the after¬ 
noon on the 24th November, however, 
Messrs. Morgan & Co., Solicitors for the 
defendant Company, received a letter from 
the defendant refusing to agree to a setlle¬ 
ment, and expressing a desire that the 
suit should be fought out. On the 25th 
November Mr. Gupta informed Mr. Sen 
in Court that the defendant was not will¬ 
ing to accept the proposed tej-ms of settle¬ 
ment. On the 3rd December the plaintiff 
launched this motion that the settlement 
be recorded, and a decree passed in accord¬ 
ance therewith. I am satisfied on the 
affidavits—indeed it is not disputed—that 


Mr. Gupta agreed to the above terms of 
settlement ^vith Mr. Roy. Mr. Satish 
(’handra Bose, an assistant in Messrs. 
Morgan A Co.’s office, however, stated in 
an affidavit (para. 5) that “Mr. Gupta 
suggested Rs. 1,500, Mr. Roy suggested' 
Rs. 2.U00 ; then Mr. Sushil Sen suggested 
Rs. 1,750, upon which Mr. Gupta kept quiet, 
Mr. Gupta did not exclude the possibility 
of the matter being re-opened should 
clients think otherwise, but he did not 
make it clear, but as is usual in such 
matters there Avas always a mental reser- 
servation of reference to clients.” On the 
27th November 1924 Messrs. Morgan & 
Co. writing to Messrs. Dutt & Sen, Solici¬ 
tors for the plaintiff, stated that “ it was 
no doubt tacitly agreed between Counsel 
that the suit should he settled on the 
terms mentioned but there was always a 
reservation of reference to clients.” Ad¬ 
mittedly, Mr. Gupta did not communicate 
eillier to Mr. Roy or to Mr. Sen the 
" mental leservation " which Mr. S. C, 
Bose stated was in ^Ir. Gupta’s mind. 
On the contrary Mr. Gupta appeared to 

be giving his consent unreservedly to the 

proposed settlement, and, in my opinion, 
the sanctity of contracts would be greatly 
imperilled if the Court were to permit a 
person, acting under no mistake of fact 
and no misapprehension as to his capacity 
to contract, and who to all intents and ap¬ 
pearances had entered into a contract, sub- 

se([uently^ to resile therefrom by unfolding 
a mental reservation of the existence of 
which no mention had been made at^ the 
time Avhen the contract was entered into. 

To hold such a person to the agreement 
which he had made is merel}' to apply Ibo 
common law 'principle that a person's in¬ 
tention is to be ascertained from his actSi 
and the Court is not concerned to enquiro 
what the uncommunicated mental 
cesses may have been which at the mat^ 
rial time ■were exercising his mind. I hold, 
therefore, that on the 2l6t Novemb^ 
Counsel, purporting to act on hehalf 
the parties, agreed to settle the suit. 

upon the evidence I am further of opinio® 
that the parties did not thereafter_ agro^ 

to treat the compromise so entered into as 

cancelled or at an end. The question 
which I have to determine is whether tn 
above agreement to settle the suit is ' 
binding upon the parties. Now I nm .,J 

satisfied—indeed the plaintifi’doesnot con- 4 

tend to the contrary—that the defendanl J 
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Company neither expressly authorised nor 
subsequently ratified tlie said agreement. 
If it had done so the question of the ex¬ 
tent of Coimsel’s authority would not have 
arisen,for the authority of Hr. Gupt and 
Koy to enter into the agreement would 
in that event have been derived from the 
mandate which they had received from tlie 
parties, and the fact that they happened 
to be Counsel would have been imma- 
terial._ I, have, therefore, to consider whe¬ 
ther in the above circumstances Mr. Koy 
and Mr. Gupta as Counsel were clothed 
with authority to bind their clients by the 
compromise which they effected. In this 
judgment when using Ihe term “Counsel" 
I intend to refer in India to Advocates 
entitled to practise on the Original Side 
of the High Court, and I must not be 
tali.en to refer to Vakils or Attorneys, for 
with respect to their authority and 
status different considerations arise. Now, 
the position of Counsel who are retained 
to act in a cause on behalf of clients is 
not always understood. It is of the utmost 
importance, however, to the community at 
large, as well as to the legal profession, 
that the relation of Counsel to their clients 
should be fully appreciated; the more so, 
inasmuch as “the.old order changeth giving 
plaoe to new," and the roll of Advocates 
entitled to practise on the Original Side 
of the High Court, which heitiierto has 
been confined to persons entitled to prac¬ 
tise as Barristers in England and Ireland, 
or as rhembers of the Faculty of Advocates 
m Scotland, has been enlarged so as to 
include under certain conditions Vakils 
and Attorneys who have not necessarily 
received any legal training in Great Britain 
or Ireland. It is essential, therefore, that 
the Vakils and Attorneys so admitted who 
are^ bound in all respects to confirm to the 
practice obtaining, and are subject to the 
same obligations and rules of professional 
^iquette as Advocates, practising, on the 
Original Side of the Court, should be 
under no misapprehension as to the rights 
and obligations which attached to them 
as Advocates of the High Court. Moreover, 
since the hearing of this motion my learned 
brother Bepin BeharyGhose, J., sitting with 
Walmsley, j,, on the Appellate Side of the 
Oourt, in First Appeal No. 94 of 1924 and 
Mipllaneous Appeal No. 136 of 1924, [Taru 
Bala Dasi v. Surendra Nath Ultra (1)] 
passed the following observations: “Before 
88 lad. Oae. 369; 41 0. L. J. 213; 29 0. W. N. 507. 


dealing with the matters in controversy 
before us, 1 siiould refer to the observa¬ 
tion of the Sul>ordina(e Judge as to the 
application of the rule in hhigland regard¬ 
ing the authority of Counsel to compro¬ 
mise a case without reference to his client. 
He appears to have held that the common 
law rule in England is a|)plicabie to this 
case, and he refers totlieca.-es oi Strauss 
v. Francis (2) and Matlieu-s v. Munster (3). 
This is contested by the appellant. Even 
if this case exactly came under the rule 
in those cases, 1 should be extremely re¬ 
luctant to hold unless compelled to do so 
by any binding authority, tliat a rule of 
practice in England which has its roots 
in different traditions and environments 
should be applied in this country, parti¬ 
cularly in the ino;^iisils where people never 
heard of any such practice." After citing 
a pas.sage from the judgment of Lord 
lialsbuiy, L. C., in Neale v. Gordon Len- 
niox (4) to which I shall heieafter have 
occasion to refer, His Lordship added “I 
need hardly say anything furthei on the 
point as learned Counsel for the respond¬ 
ent ill his careful argument did not 
vel\- upon the general authority of Counsel 
to compromise the case.” Now, the above 
observations are obiter dicta, for in that 
case their Lordships held that in fact no 
concluded or valid agreement had been 
effected, but so opposite is the view which 
B. B. Ghose, J., expressed to the question 
which I have to determine on this motion 
that I feel constrained to express my opi¬ 
nion as to whether it is correct. With 
great respect I am unable to subscribe to 
the doctrine that the status of an Advocate 
of the Calcutta High Court differs from that 
of a Barrister in England. I apprehend 
that the rights, privileges and obligations 
of an Advocate of the Calcutta High Court 
are, and since its foundation have been, 
the same as those of Counsel entitled to 
practise in what is now the High Court of 
Justice in England. The traditions and 
environments in which Counsel in England 
carry on their practice to the honour of 
their profession long ago -were implanted 
in India, and have ever been tJie pride and 
mainstay of the Advocates of the Calcutta 


92 «« 36 W. R. Aiu, tr. X , 

(4) (1902J A. C. 465 at p. 469; 71 L. J. K. B. 939; 87 
h.T. 41; 51 W. K. UU: 66 J. P. 757. 
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any suggestion that in the future Advocates 
■will not foster and maintain the traditions 
■^'hich liitherto have obtained in the Cal¬ 
cutta High Court, and I should disasso¬ 
ciate myself from any attempt which might 
be made to detract from the privileges 
of Counsel, or to limit the authority which 
attaches to Advocates of the High Court. 
In my opinion, the authority of Advocates 
remains the same whether they appear as 
Counsel in the High Court or in Courts 
subordinate thereto. The rights and obliga¬ 
tions of Counsel, in my judgment, do not 
vary according to the Court in which they 
happen to be appearing, for the authority 
of Counsel is derived not from the fact 
that they are appearing in any particular 
Court, but from the status which they ac- 
quire on being admitted to the roll of 
Advocates. I am of opinion that where 
Counsel appear in Courts other than the 
High Court they carry with them the 
traditions and privileges of their profes¬ 
sion, and the sanctions of their high call¬ 
ing. Now, it is not unfrequently asserted 
that the relation of a client to his Counsel 
is that of a principal to an agent. In 
truth the relationship is of a very different 
nature. The authority of Counsel is not in 
any sense incidental to a contract into which 
he has entered with his client. “Barristers," 
wrote Sir William Blackstone, (Commen¬ 
taries Vol. 3 p. 27) “may take upon them the 
protection and defence of any suitors whe¬ 
ther plaintiff or defendant, who are, there¬ 
fore, called their clients like dependants 
upon the ancient Roman orators. Those 
indeed practised gratis, for honour 
merely, or at most for the sake of gaining 
influence; and so likewise it is established 
with us that a Counsel can maintain no 
action for his fees, which are given not 
as locatio vel conductio but as quiddam 
honorarium ; not as a salary or hire, but 
as a mere gratuity which a Counsellor 
cannot demand without doing wrong to 
his reputation." In CoUedge v. Horn (5) 
Chief Justice Best said: “ I cannot allow 
that the Counsel is the agent of the party." 
In Swinfen v. Lord Chelmsford (6) Chief 
Baron Pollock observed “ We are all of 
opinion that an Advocate at the English 
Bar, accepting a brief in the usual way, 
undertakes a duty, but does not enter 

(5) (1825) SBing 119 at p. 121; 10 Moore 431; 3 L. J. 
(0. 8.) C. P. 181; 28 R. R. 606; 130 E. R. 459. 

(6) (1860) 5 H. & N. 890 at p. 920; 29 L. J. Ex. 382; 
6 Jur. (N. 8.) 1035; 2 L. T. 406; 8 W. R. 545; 157 E. R 
U36i 120 R. R. 873. 


into any contract or promise, express, or 
implied. Cases may indeed, occur, where, 
on an express promise (if he made one) he 
would be liable in assumpsit; but we think 
a Barrister is to be considered, not as 
making a contract with his client,, but as 
taking upon himself an office or duty in 
the proper discharge of which not merely 
the client, but the Court in which the 
duty is to be performed, and the public 
at large, have an interest." And later— 
“ The conduct and control of the cause 
are necessarily left to Counsel. If a party 
desires to retain the po'wer of directing 
Counsel how the suit shall be conducted, 
he must agree with some Counsel willing 
so to bind himself. A Counsel is not 
subject to an action for calling or not call¬ 
ing a particular witness, or for putting or 
omitting to put a particular question or 
for honestly taking a view of the case 
which may turn out to be quite erroneous. 
If he were so liable, Counsel would perform 
their duties under the peril of an action by 
every disappointed and angry client." 

Again—" I think it right to express my 
own opinion, that provided that an Advo¬ 
cate acts honestly, with a view to the 
interests of his client, he is not responsible 
at all in an action. It seems admitted on 
all hands that he is not responsible for 
ignorance of law, or any mistake in fact, 
or for being less eloquent or less wtute 
than he was expected to be. According to 
my view of the law a Barrister, acting with 
perfect good faith and with a single view 

to the interests of his client, is not respon¬ 
sible for any mistake or indiscretion or error 
of judgment of any sort." In Strauss^’ 
Francis (2), Mr. Justice Blackburn, as he 
then was, statedhis view of the ruleinmem^ 
Table words : “ Mr. Kenealy has ventured 

to suggest that the retainer of Counsel ^ 
a cause simply implies the exercise of hij 
power of argument and eloquence. But 
Counsel have far higher attributes, name¬ 
ly, the exercise of judgment and discretion 
on emergencies arising in the conduct o 
a cause, and a client is guided in his 
selection of Counsel by his reputation lO 
honour, skill, and discretion. Few Cou.use » 

I hope, would accept a brief on the u®' 
worthy terms that he is simply to be tn 
mouthpiece of his client. Counsel, ther^ 
fore, being ordinarily retained to conduct 
cause without any limitation, the 
authority with which he is clothed when ^ 

appears to conduct the cause is 
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everything which, in the exercise ol' his 
discretion, he may think best for tlio 
interests of his client in the ooiiduct of 
the cause: and if within the limits of this 
apparent authority he enters into an agree¬ 
ment with the opposite Counsel as to 
the cause, on every principle this 

agreement should be licKl bind¬ 

ing." "No Counsel," added Alellor, J , 
"certainly no Counsel who valueshis charac¬ 
ter, would condescend to accept a brief in 
a cause on the terms which the plaintilY's 
Counsel seems to suggest, ri~., without 
being allowed any discretion as to the 
mode of conducting tlie cause. And if a 
client were to attempt thus to fett(‘r Counsi-l, 
the only course is to return the brief." In 
llutchhison v. Stci)hens (7) Lord Langdale. 
M. R., remarked: "With respect t'* Ihr 
task, which I may be considered to liave 
imposed upon Counsel, I wish to observe 
that it arises from the contidence winch 
long experience induces me to repose in 
them, and from a sense which I entertain 
of the truly honourable and important 
services which they constantly iierform as 
ministers of justice, acting in aid of the 
Judge before whom they practise. Xo 
Counsel supposes himself to be the mere 
advocate or agent of his client to gain a 
victory, if he can, on a particular occasion. 
The zeal and the arguments of every Coun¬ 
sel, knowing what is due to himself and 
: his honourable profession, are qualitied not 
only by considerations affecting his own 
character as a man of honour, experience 
and learning, but also by considerations 
affecting the general interest of justice 
It is to these considerations that I 
apply myself; and I am far from 
thinking that any Counsel wlio attends 
here will knowingly violate or silently 
permit to be violated, any established rule 
of the Court, to promote the purposes of 
any client or refuse to afford me the assist¬ 
ance whichl ask in these cases." In Mathews 
V. Afunsfe?* (3) Lord Lasher laid down the 
rule as follows;—"This stale of things 
.raises the question of the relationship bet¬ 
ween Counsel and his client whicli is somc- 
tinies expressed as if it were that of agent 
and principal. For myself 1 do not adopt 
and never have adopted that phraseology 
which seems to me to be misleading. No 
Counsel can be advocate for any j>erson 
against thewull of such person, and as he 

(7) (1873) 1 Keen C59; 2 Uyl & C. 452; « L. J. Ch. 
296; 1 Jur. 524; 40 E. 11. 712; 48 10. R. 101. 


cannot i)Ul hiin.^elf in that po.^itiuu so lie 
cannot continue in it after his autiioiily is 
withdrawn, but wlion the client has re¬ 
quested (\)un-scl to act as liis Advocate 
he has done something more, for he tliereby 
represents to tlie other side that Counsel 
is to act for him in the iisiuil eoin sc, and 
lie must be liound by that n pref-' iitalioii 
so long i:S it continues, so tint a secret 
withdrawal of aullioritv unknown to the 
(dher side would not alfect the apparent 
authority of Counsel. Tlie rc iuest <lees not 
mean tiiat Coun.sel is to act ii' an.' oilier 
character than that of Advoc-iie or to do 
ariy other net than such as an Advocate 
usulv does. 'rUe dntV of Coiiiise! is t(< atlvise 
his client out of Court and Im hu- him 
in Court, and until his auth 'iilv i.-. with¬ 
drawn he has with regard I" .ill inattors 
that properly relate to the laaidurt ol tlie 
ease, nnlimiicd power to do that whi>di 
is best for his client." And llowen, L. 
J., slated that, "Counsel is cIoIIkmI by his 
retainer with coniiilete anthoi ily over llic 
suit, tlie mode of conducting it. aii<l all 
that is incident to it, and this is under¬ 
stood by the opposite ])arty." It is, in 
my opinion, scttlecl law that an iVdvocatc 
of' the Ilieh Court in the course of eon- 
(bicting a cause is clothed willi antliority 
to coiiipromise a suit in which he has 
l^een retained a.s (\)unsel. In .\<nn/u Lai 
Hose V. Xistai'iIIL (t'l, iMaclcan, ( . J., 

obseived that "there cannot, 1 think, be 
any reasonable doubt at the piesent da.\ 
that Counsel possesses a general authority, 
an apparent authority, which mu.sl ho taken 
to continue until notice be given to the 
other side by the client that it has de¬ 
termined to settle and com)uoinise the 
suit in which he is actually retained as 
(’’onnsel, andintheexerci.se of lus discre¬ 
tion to do that which he considers best 
for the interest of his client in the con- 
rlnrt of the particular case in whicli he is 
"o retained." [See also R N. Sen .Uiros. y. 
Chunilal DiitX Co. (<)) In my opinion. 

«nch a compromise would je valid and bim - 
Pier upon the iiarties even altliougli it had. 
been clTccted contrary to the express inst ruc- 
1 i<ms of the client, unless the i)rohil)ilioii had 
iM-Avionslv been communicated to the other 
\\de [Siruassy. Francis (2), Mnthewes v. 
Munster (3) Welsh v. Roe tlO) and Shepherd y. 

ft 1->S- IC N- lUi': II l'>'k 

'n! i\ nd rai 511; -iSS; (1521 ^ A. I. K. (C.) 551. 
261 ) 31 T. L. K. 
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11 :.i In some cases in which the 
coinproiiiise of a suit has been effected by 
Counsel in Court it has been held that the 

Court will not order a decree to be drawn up 
in accordance witli the settlement, but 
Will leave the party to enforce the agree¬ 
ment Ijy filing a suit. [See Green v Croc¬ 
kett {V2) and Richardson V. Eytnn (13).] In 
my opinion, however, in India the Court 
in such cases ought not to put the parties 
to the expense of further litigation by 
bringing a separate suit upon tlie agree¬ 
ment. but in a proper case should exer¬ 
cise the powers which it possesses under 
0. XXlIl r. 3, [See the observations of 
L. J., in NcqI v. Gordon Lennox 
i i-l)J Again there is authority to be found 
in support of the following propositions that 
until a consent order has been drawn 
up the party may under certain circum¬ 
stances resile from an agreement to settle 
a suit to which he has assented, and that 
in respect of a compromise there is a 
difference between a consent order which 
is^ interlocutory and one which is final. 

AVith all due difference I am unable to 
give my assent to either of tliese proposi¬ 
tions. In my opinion, in considering 
whether such a settlement has been arrived 
at as would justify the Court in passing 
a decree under 0. XXIII. r. 3, the matter 
as to which the Court has to be satisfied 

is not whether the order was a final order 

or a perfected order, but w’hether it was 
an agreed order. But a litigant is not en¬ 
titled ex* debito justicice to an order under 
0. XXIII, r. 3 or to a decree in a suit brought 
to enforce a compromise effected by Coun¬ 
sel merely because the Court is satisfied 
that Counsel m bringing about the settle- 
ment possessed authority as Counsel in 
tha behalf. The duty of the Court in 
such circumstances is clearly, and to my 
mind conclusively, laid down by the House 
of Lords in Nealv.Gordon Ijenmox (4) With 
all due respect to Macardie, J., I do not agree 
in thinking that this case ‘‘is not a prece- 
of general application” [Welsh v 
Hoe (10)]. In my opinion, all cases relat¬ 
ing to the authority of Counsel must 
now bejead in the light of the judgment 

in that case. Lord Halsburv in stAt 
^ (11) (1919) 1 K. 13.474; 88 L. J. K. B 873- l“o T T 
•192; 35 T. L. R. 220. 

(12) (18S5) 34 L. J. Ch. 606; 12 L T 710'1‘1\V P 

1052; 140 U. R. 713. HJ, 13 W. R. 

(13) (1852) 2 Deg. M. A: G. 71); 42 ID R 800- 20 T 'r 

fo. H.) 104; 95 R. R. 18. 1. 

'14) (1902) 1 K. B. 838 at p. 853- 71 L T ff u rm 
63 W. R. 487; 86 L. T. fi7-4r 18 T. L R 494. 
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ing wliat in his opinion is the duty of the 
Court in such circumstances took the broaii 
and common sense view which, if I may 
venture to say so, is invariably to be found in 
the judicial utterances of that great Judge. 
His Lordship observed: “My Lords, as I said, 
I will not go through the cases, because to 
my mind there is a higher and much more 
important principle involved. The Court 
is asked for its assistance, and I entirely 
repudiate the technical distinction between 
what is called an application for specific 
performance and an order to be made that 
such and such things should be done—the 
Court is asked for its assistance when 
this order is asked to be made and en¬ 
forced that the trial of the cause should 
not go on; and to suggest to me that a 
Court of Justice is so far bound by the un¬ 
authorised act of learned Counsel that it 
is deprived of its general authority over 
justice between the parties is, to my mind, 
the mo.st extraordinary proposition that I 
ever heard. That condition of things 
seems not to have been in the contempla* 
tion of the Court of Appeal. I will only 
say for myself that I should absolutely 
repudiate any such principle. AVhere the 
contract is something which the parties 
are themselves by law competent to agree 
to, and where the contract has been made, 

I have nothing to say to the policy of 
which prevents that contract being undone: 
the contract is by law final and con¬ 
clusive. But when two parties seek _ as 
part of their arrangement the intervention 
of^ a Court of Justice to say that some¬ 
thing shall or shall not be done, although 
one of the parties to it is clearly not con¬ 
senting to it, but has in the most distinct 

form said that the consent to refer, to 
take it from the jurisdiction of the ordinary 
Tribunal, shall only be on certain termSi 
to say that any learned Counsel can so 

far contradict what his client has said, and 

act without the authority of his client as 
to bind the Court itself, is a proposih^^® 
which I certainly will never assent to... 
But when I come to this case and consider 
the^ question of what should he tne 
position of the other party who has acte 
upon the apparent authority of Counsel, 
there are cases in which the Court nn- 
doubtedly, in the exercise of its discreUon 
(and that is the observation which 
intended to make), might well say,, H “ 

IS only a question of money, if 
a question which ■costs 3vill rectify' 
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mablar ci:i hi pub right by the payment 
of cmU' That is one example. Or the 
posibiDii of the other party might have 
been totally altered; for instance, I could 
imagine the case to be so delayed that it 
made the Statute of Limitation to run so 
that there was no possibility of trying the 
action again; and other cases might be 
put which would raise the question of 
the other party being put into such a 
position by the unauthorised act of Counsel 
that one might well say, ‘This is a case 
in which one of two innocent parties 
must suffer; then the person by the act 
of whose Counsel (the Counsel whom he 
is responsible for employing) the difficulty 
has been created must suffer; the position 
of the parties has been totally altered by 
what has taken place and, therefore, we 
cannot interfere’ " Neale v. Garden Lennox 
(4). Whether or not the Court is satisfied 
that the suit has been adjusted by a valid 
agreement or compromise which the Couit 
is bound to enforce must depend upon 
the circumstances of each case. See 
Furnival v. Bogle (15), Swinfen v. Swinfen 
(16). Thomas v. Hewaes (17), Holt v. Je^se 
(18), Harvey v. Croydon Sanitary Author^ 

ity (19), Lewis v. Lewis {20), Jang Bahadur 

Singh v. Shankar Rao (21), Hickman y. 

Berens (22), Wilding v. Saunderson (2J), 

Nundo Lai Bose v. Nistarini Dasi {o), o-xia. 

Shepherd v. Robinson (11). In this case 
I am satisfied that Mr. Gupta when he 
effected the settlement of the suit witn 
Mr. Jloy was not labouring under any 
mistake of fact or any misapprehei^ion as 
to the extent of his authority 
to compromise the suit on behalf 
defendant Company, and if this settle¬ 
ment had been arrived at or had been 
assented to, in Court I am of opinion that 
the Court ought to give the seal oi its 
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(15) (1827)4 Russ. 142; 6 L. J. Ch. (o. s.) 91; 38 E.R. 

758; ^R.R.31. n- o t 

(16) (1857) 24 Bear. 519; 27 L. J. Ch. 3o; 3Jui. 

(u. 8.) 1109; 6 W. R. 10; 53 E. R. 470. 

(17) (1834) 2 C.&U. 519; 4 Tyr 33o; 3 L. J. Ex. lob. 

149 E R. 866. o 

^^^18) (1876) 3 Oh. D. 177; 46 L. J. Oh. 254; 24 U . R- 

(19) (1884) 26 Ch. D. 249; 53 L. J. Ch. 707; 50 L. T. 

291; 32 W. R. 389. ^ ... rp 

(20) (1890) 45 Ch. D.281;59L.J. Ch. 712; 63 L. i. 

8i; 39 W. R. 75. , , ^ 

(21) 13 A. 272; A. W. N (1891) 61; 7 Ind. Dec. (n. s.) 

(k) (1895) 2 Oh. 638; 64 L. J. Ch. 785; 12 R. 602; 73 
li T 323 

(23) (1895) 2 Ch. 534; 66 L. J. Ch.684; 77 L. T. 57; 
45 W. R. 675. 


authority to the arrangement, and In j'lss 
an order and decree as prayed. I’ml ii 
urged on behalf of the defendant Cjih- 
pany that the apparent authority of Coiinse! 
who is retained to eoiiduct a suit Le 

bind his client by his adaiissioiis and acts 

is restricted to acts and admissions in 
Court or corani judice, ami that sikI: 
acts and admissions out of Court do not 
bind the client unless in fact they aie. 
authorised by the elieut or by his agent 
duly authorised in that belialf. 1 li-iv' 
been unable to discover any direct author¬ 
ity on this important question. 1ml upon 
principle I am id opinion that this cunten- 
tion which has been raised on lu half of tic- 
defendant is sound. The duly of (,ounsel, 
as Lord Eshar stated in Maithew.i v. Munsier 
(3) is to advise his client out ot Lourl 
and to act for him in Court. The nature 
of the duty which an Advocate accepts 
by undertaking to appear for a eUeut 
would seem to indicate that In; is clothed 
with authority to bind his client onl\ 
when he is in fact engaged in the aclua 
management of the suit (bee « 

Maitland's History of Hnglish Lau, \ ol, J, 
page 211 et ser/.) It is only l)ecause lie is 
^trusted with the actual conduct oi the 
suit that his discretion m the 

ment thereof is to remain unfelteied. 1 

contestatione litis he is no more the figent 
of his client, or bound by his ms rLietions, 

than the master of a vessel is the 
of the passengers whom he has 
taken to carry in his ship. Alike iii the 
conduct of the suit and in the navigation 
of the vessel the person who has uudei- 
takpn the duty must carry it out lu 

reUance upon his own skill and judgnieul, 
^^sho^t Counsel's authority is connnen- 
qurate with his responsibility. Butuhen 
he is not appearing in Court the reason 
for the unfettered discretion which Co'-irisel 
onqqesses in Court no longer exists, lie 
then Tdvises." he does not “act for his 

Sed by CoZleZt of Court and not 
ellectea client, is only tniidmg 

the * client H it is expressly authorised 
upon the cliei ri client , or 

Z aS‘ authoHsed i^ , that , behalf, 
by nis referred to m this 

Three c^es Pefo (24) 

tug^dekndant’s Counsel having 

*rule nisi calling upon the plaintiff to 
^ , »r Ji r ft 06 - 9 D P C. 73; 133 E. R. 

(24) (1810) 1 Man- & J ^ ’ 

595. 
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show cause why a judgment should not 
be entered as in case of a non-snit. t!ie 
attorney for the plaintiff met the defend¬ 
ant's Counsel in the street, informed liim 
that the plaintiff was unwell and nnaljle 
to give the necessary instructions for siiow- 
ing cause against the rule; and re¬ 
quested the defendant’s Counsel to postpone 
bringing on the motion to make the rule 
absolute, wliich the latter consented to do 
upon being informed that Counsel would 
be instructed to oppose the rule. Tindall, 

C. J., in giving judgment remarked: '1 
think that this Rule ougiit to be discharg¬ 
ed : the grounds upon which this applica¬ 
tion is made are such as would place Counsel 
in a false position, and would be 
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di( not a.ssent to the arrangement coroni 
jftdtcc, or in Court and as the defendant 
Company, which neither expressly authori¬ 
sed norratified the arrangement, refuse to 
give its consent to the terms thereof. I hold 
that the compromise is not binding upon 
the parties, and J dismiss this application, 
but without costs. 

Application dismissed. 


... - .. vei\’ 

injurious to the practice of the Bar. The 

Attorney admitted to prosecute, or defend, 
repiesents his client throughout the can've 

but a Counsel re|>reseiits his client oniv 

when speaking for him in Court. It would 
confuse the relative position of the two 
branches of the profession if we were to 
hold that a communication made bv the 

... . same effect as a 

communication made to a j)roceeding from 

the Attorney. In Green v. Crocket {i'>) 

cogent evidence was adduced to prove 

that the agreement which had been effect- 

ed by Counsel out of Court was in fact 

authorised by the client. The Lord Chance- 

cellor (Lord Cranworth). however, while 

expressing no opinion as to whether an 

agieement could be enforced by a bill for 

speciric performance, stated ‘“that the 

arrangement so made could not be treat- 

ed as an agreement made in the cause or 

in Court. The decision in this case as 

repoited does not appear to be satisfactory 

or conclusive for, having regard to the 
practice in Chancery non constat that the 
Court would have granted the praver in 
he petition even if the arrangement 
had been arrived at in Court The iud<T 
ment of Moloney, J., in the Irish ca e S 
(Mlunos V. Cloney (25) does not cany 

P Court held 

that the Counsel who settled the case did 

not purport to do so on their own author- 

4 *^° agreement to settle the 

thP^ r concluded between 

the parties. Applying the rule which I 
have stated to the facts of this case it is 
common ground that the Counsel vhn 
effected the settlement in the Bar Library 

[25) 48 Ir. L. T. 55. 


ALLAHABAD HIGH COURT. 

Civil. Revision' No. 47 or 11)24. 

April 28, 1925. 

Prcscnt:~Mr, Justice Sulaiman and 
Mr. Justice Daniels. 

RAM PRASAD SINGH and others— 
Plaintiffs—Applicants 

V€7'SUS 

Chaudhri JAGTAMBA PRASAD 

SINGH AND others—Defendants— 
Opposite Parties. 

( nii rrotedine Code (Act T of WOS), 0. XXXlH 
/T; for leave to sue as pauper-^ 

I laintijj possessed of property, whether can be granted 
leave. 

Piftiiilifl's who wore minors ajiplied for leave to sue 
)n f<inna pauperis to set aside an alienation by their 
father of joint family propert)'. It was found that 
th“ic Was a sh.are of tlie jiroperty which had not been 
transferred at the tim3 when the suit was tiled; 

Held, that unless it could be proved that it 
impossible for the plainlilTs to obtain funds on the 
secui'ity of the property which belonged to them, it 
I’ould not be .said that they were paupers and thev' 
could nut, therefore, be granted leave to sue «« 
forma pauperis. 

Civil revision from an order of the Sub¬ 
ordinate Judge, Jaunpur, dated the bth 
October, 1923. 

Mr. A. Sanyal, for the Applicants. 

Dr. S. N. SeUy for the Opposite Parties. 

JUDGMENT.—This is an application 
for revision of an order holding that the 
applicants were not entitled to sue as 
paupers. 

riiey are minor sons suing to set aside 
an alienation by their father of joint family 
property. The learned Judge has found 
that theie is a share which had not been 
transferred at the time when the suit 

filed and that, therefore, they are possessed 

of sufficient means to enable them to pa/ 
the Court-fee. This is a finding of fact 
which we must accept in revision, ft j 
argued for the applicants that this share is 
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useless to them because thej’ could not raise 
money on it, as the Privy Council have 
held in the case oi Gliarib-ullak v. Khalak 
Singh {!), that no guardian can be appointed 
fora minor member of a joint family. If 
this argument is correct, then every minor 
member of a joint family, except in the 
rare case of his possessing separate j^ro- 
perty, must be ipso facto entitled to sue as 
pauper. We are not prepared to accept 
this result or to believe until an attempt 
lias been made, that it is impossible for the 
minors to obtain funds ■when it is found 
that they are possessed of sufficient pro¬ 
perty. The Privy Council had not before 
them the case in which there was a contlict 
of interest between the minor member and 
the head of the family and the former was 
engaged in litigation against the latter. 
In fact the defendants, through their I'akil 
ill this case, had actually offered to purchase 
a part of the plaintiff’s share in case a 
guardian was duly appointed. We accord¬ 
ingly dismiss the application with costs on 
the higher scale. 

z K. Application dismissed. 

(1)25 A. 407; 7 C. W. N. 681; 5 Bom. L. U. -178; 8 
Sar. P. C. J. 483; 30 1. A. 165 [V. Q.). 


MADRAS HIGH COURT. 

Civil Revision Petition No. 78 of 1924. 

October 21, 1924. 

Present: —Mr. Justice Srinivasa Aiyangar. 

narikkote kunnamangalath 

: ITHISSERI KUBERAN NAMBUDRl 

—Defendant—Petition un 
versus 

POTHUA KALLOOR ROMAN NAIR— 
Defendant No. 1— Respondent. 

Civil Procedure Code (Act V of Um), s. lO-Stay of 
Iw' —"Matter in issue", meaning of—Issue common to 

bolk suits, whether snjfficient. 

^ Under s. 10 of the C. P. C. it is necessary that the 
waiter must be directly anfl substantially in issue in 
both the suits. The expression “matter in issue" in 
u Iho section has reference to the entire subject in con- 

between the parties. It is not enougli tliat 
the main question involved in Iwlh the suits should be 
[p. 421, col. 2.J 

y\' -the real intention of the Legislature iti framings. lU 
C. P. C. was merely to prevent a later suit 
jiP relating to the same subject-matter being tried before 
SArlier suit relating to the same subject-matter is 

y ii'iM and disposed of. [p. 422, col. 1] 

!' 1 Petition, under s. 115 of Act V of 1908, 

the High Court to revise an order 
^ of the Court of the ^District Munsif, Tali- 
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paramba, in M. P. No. 2179 of 1923, in 0. 8. 
No. 82 of 1918. 

Mr. T. S. 1 isivanaiha lyar, for the Peti¬ 
tioner. 

Mr. 0. T. Govindan Namhiar, for the 

Respondent. 

JUDGMENT. —Tliis isa civil revision 
petition by tiie plaintiJT iil 0. S. No. 82 
of 1918, on the file of the District 
Munsifs Court of Taliparamba. The suit 
was for redeiujitioirof certain lands by the 
lilaintilf, and one of the issues raised was 
whether the plaintiff wlio claimed under 
an adoption had been validly adopted. It 
appears that in a previous action between 
the plaintilf and llu* 1st defendant, tlie 
same issue had been raised and is now 
pending disposal in an appeal before the 
District Judge of Soulli Malabar, having 
been remanded after a second appeal by 
this Court. The defendant in this suit put 
in an application to the District Munsif’s 
Court under s. 10 of the C. P. C., for stay¬ 
ing the trial of this suit pending the dis¬ 
posal of that appeal which is still pending. 
The District Munsif made an order of stay. 
I think the order of tlie District Munsif was 
wrong. Under s. 10 of the C. P. C., it is neces¬ 
sary that the matter in issue must he directly 
and substantially in issue in l»oth the suits. 
The learned Counsel for the respondent 
argued that the expression “matter in issue" 
should he construed as meaning merely the 
main (question involved in the suit, and his 
contention was that as the issue relating to 
tlie adoption was the main question in the 
suit as well as in the present suit, the 
order of the District Munsif was right. 
But 1 do not think that the expression 
“matter in issue" can be so construed. I 
believe the real intention of the Legislature 
in framings. lO of the C. P. C. wasmerely 
to prevent later suits relating to the same 
subject-matter being tried before an earlier 
suit relating to the same subject-matter 
is tried and disposed of. Otherwise the 
result will be that if any issue should be 
common to two suits, the later suit could 
never possibly he disposed of before the 
earlier suit. But we know that the law 
recognizes that tlie decision even in a later 
suit may oi^eiale as res judicata in a suit 
which lias been nally instituted previously. 
There is also diiect authority fur the posi¬ 
tion reported as Sviramulu v. Sreeramula 
(1), where Mr. Justice Venkatasubba Rao 

aiTOlnd. Cat}. G82; 15 L. W. GIG; (1952) A. I. R. 
(M.) 304; 31 M. L. T. SCO. 
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ponstruiiig this very section has, after The parties are relations and they are 
referrincr to the previous decisions, come to related in this way. Gobind Sahai had two 
tae conclusion that the expression ‘matter sons, namely, the defendant No. 1, Hazari 
in isMie in 5. 10 has reference to the entire Lai and Gur Sahai Mai, father of the 
sul'i''t in controversy between the parties, plaintiffs Nos. 1 to 3. The other plaintiffs 
ill*-*order of the District Munsif is set aside are the sons of plaintiffs Nos. 1 and 2. The 
and the petition is allowed. The respon- defendants other than Hazari Lai, defend- 
d^Mit will )>av the petitioner’s costs in this ant No. 1, are the sons and gandsoDR of 

Hazari Lai. 

' Petition allowed. The plaintiffs came into Court with the 
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ALLAHABAD HIGH COURT. 

I' lKST h’lvii. Appr.^l No. 97 of 1922. 
February In, 1925. 

Sir Orimwood Mears, Kt., 
('hicl Justice, and Mr. Justice Mukerji. 
HAZARI LAL AND otheks—Plaintiffs 

—Appellants 

versus 

RAM LAIj and others—Defendants 

—Respondents. 

Hin>hi Lx,!} -Joint family—PartUion, suit fo) 
Oismisfiol of—Sfparate colUctions—Property acquirei 
'/i.yVr'dt ineinhej’S, whether joint or sepnrate- 
Finnilii conxistiiirj of uncle <i7ul nephews—Jointness- 

Frei>iiiiipti'<n. 

In tlie oasv oi a Hindu family consisting of ai 
unflf* and ncpliews the presumption is that the famil 
is juint until llie contrary is established. [p422, col. 2 
]). 423, col. 1.] 

A member of a joint Hindu family filed a suit fo 
partition of the family properties, but the suit wa 
dismissed on the ground that all the family propertie 
had not been l)rought into hotch-pot. After the du 
missal of the suit, however, the members of the famil 
began to make separate collections although there wa 
no actual division of the family property. In a sul. 
sequent suit for partition : * 

lldd (I) that unless it was established that an 
particular item of property was acquired with separal 
f.iiids by any individual member of the family all th 
l.roperty in the hands of the members of the’famil 
was lialilc to partition and to be divided among th 
membeis in equal shares ; [p. 423, col. 2.] 

tlmt in the case of property acquired by th 
managing inemljcr before the different members bega 
to iii.-ike Separate collections, the presumption wi 
I hat the property belonged to the joint family an 
was not the 8?paratR property of the manager, fp 42- 

fol. 1-j 

First appeal from a decree of the Sul 
onlinate Judge, Shahjahanpur. 

Mr. G \V. Dillon, for the Appellants 
Messrs. Peary Lai Banerji, Uma Shanka 
Bajpai and Durga Prasad, for the Resoonc 
enls, 

JUDGIVIKNT. These two connecte 
apjjoals arise oiit of a suit for partitiou, 


allegation that the family, consisting of 
all the parties, was still ‘joint; that the 
entire property was the joint property of 
the family, the plaintiffs’ share being one 
half; and that owing to dissension in the 
family it was not possible for the parties to 
go on amicably. On these grounds the 
plaintiffs sought partition of the property. 

The defence was that tlie family had 
already separated 30 years prior to the in¬ 
stitution of the suit; that although certain 
of the properties were still held jointly 
between the parties, certain other properties 
detailed in ihe written statement were their 
separate property and some were separate 
acquisitions of the defendants. 

On these pleadings the learned Subordi¬ 
nate Judge framed several issues. One 
issue related to the status of the family. 
The other issues were concerned with the 
claim as to the separate property of the 
defendants. The suit succeeded except 
with respect to a small portion of the pro¬ 
perty, situate in the village of Khiria. This 
property was the subject-matter of issue 
No. 5. The learned Subordinate Judge 
held ^ that except some minor items in 
Khiria, the rest of the property was joint 
family property. He made a preliminaiy 
decree and directed the Court amin to 
effect an actual partition. 

Both the parties have appealed, srd 
Appeal No. 97 of 1922 is the defendanls’ 
appeal. Appeal No. 68 is the plaintiffs 
appeal. 

Allhoggh several points were taken in 
the memoranda of appeal only three ques¬ 
tions require determination by this Couit* 
The first question is one of status. The 
second question is about the property in 
Khiria, and the third question relates tn 
certain indigo cakes claimed as joint pm* 
petty. 

The presumption of Hindu Law is that 

the family, constituted as the parties are, 
is joint. As already stated, defendant No. L 
IldZAii Lai, is the paternal uncle of the 
plamtiffs Nos. land 2, Th© nearness .or 
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blood relationship would indicate that the 
family is joint, until the contrary is estab¬ 
lished. The evidence, however, goes to show 
that there was a disruption in the family a 
few years before the institution of the suit. 

It appears that in 1913 a certain suit 
No. 218 of that year was instituted by Hazari 
Lai against his three nephews for division 
of the family property with the allegation 
that the family had divided in law about 
25 years previous to the institution of the 
suit, but the business and properties were 
held jointly by way of partnership. The 
suit was met with the plea that the 
family was still joint. A further plea 
was taken that all the joint family 
properties had not been made the subject- 
matter of the suit, and that, therefore, a 
suit for partition was not maintainable. The 
learned Subordinate Judge, who heard the 
suit, came to the conclusion that the family 
was still joint. He, however, declined to 
make a decree for partition on the ground 
that all the family properties had not been 
brought into the hotch-pot. The suit was 
accordingly dismissed. 

It has been argued on behalf of the de¬ 
fendants that the institutioi of this suit 
operated as a disruption of the family and the 
joint character of the family ceased to exist. 
This is in accordance with the Privy Council 
case of Girja Bai v. Sadashiv Dhundira] 
(1). The plaint on which this suit was 
based has not been filed, and it would be 
material to find out what was the 
intention of the plaintiff Hazari Lai, 
in filing that suit, in order to see whemer 
he wanted a disruption of the family. But 
although the plaint is not here, it is clear 
from the judgment that Hazari Lai intend¬ 
ed that the joint character of the family, u 
it existed, should disappear. Alpng with 
this evidence we have the evidence ot 
witnesses of the parties and the statement 
of the plaintiff, Ram Lai, himself, to show 
that shortly after 1913 the parties began to 
make separate collections. At page 105 oi 
our printed record a previous statement of 
Ram Lai is printed. In it Ram Lai 
said that from 1321 Fasli he began 
to make collections separately. Up to 
1320 Fasli collections were 
Several witnesses examined on behalf oi 

‘ (1) 37 Ind. Cas. 321; 43 I. A. 151; 2® C. W. N. 

1035; 14 A. L. J. 822; 20 M. L. T. 87; 12 N. U K. 
113; (1916^ 2 M. W. N. 65; 18 Bom. L. R. 621; 4 L. w. 
lU 24 C. L. J. 207; 31 M. L. J. 455; 43 C. 1031 
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the defendants establish the fact that only 
a few years before the institution of this 
suit (ill 1919) the parties began to make 
collections separately. Gauri Shanker, the 
IncomTax Clerk, producedhisaccount-book.s 
and showed that up to 1914-1915 the 
income tax was paid jointly. The parties 
were separately assessed to income-tax for 
the first time in the year l91R-i017. Tlie 
witness, Ram Singh, said that he owed a 
debt to the family, and the parties agreed 
that he should pay them each one.-half. 
The last instalment was paid on the 20lh 
of July 1920. There were seven instnl- 
ments and this would go to show that, m 
1913 01 * a year later, the parties agreed to 
make collections separately. It is needless to 
multiply instances. The statement of Kam 
Lai, in our opinim, clinches the matter and 
we must take it that shortly alter 1013 the 
parties agreed to make collections separate- 
\y. This agreement would create a separa¬ 
tion in the family. . , 

Thus we disagree with the decismn oi 

the Court below and hold that the family 
was not joint at the date oE the snd, but 
that it had separated either in 1013 
about a year later. 

As remarked in the argument b\ Hi. 
Bajpai the question of jointness 
tion at the date of the suit is oHitt e m- 
portance in this particular case It has 
been established beyond doubt that theie 
was no actual partition in the b‘ciil.\. An 

attempt was made ^‘,t of 

incititution of this suit ot 19 .5 a 
arbitration took place, people Satheied 

together and divided the learned 

Counsel for the defendant-appellant made 

It was esidu J separate funds 

S^^^anv indTvidll party, all the properly 

k the hands ot the parties would be liable 
trt "Kp Hivided in equal shares. , 

‘ now we come to two other issues raised 

“j^tsThfof 

The defendants 

^eriVls'^bv Hnjlri Lai. The learned 
SordlLte -Judge thought that the very 
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fact Uiat \\u-' iimi'crty was purchaser! two 
<lays aft:r lh'‘ inslitulii.ii of the suit of 
Icst:ilili"heiI it heyoiui doubt timt this 
property li.ol been acijuiriHl out of separate 
Imuls. n,^ tylilrTii'.', however, estal)!i8hes 
lhai up ti>iliis time the parties liad not 
Iwgun T‘. malo^ -eparate collections. The 
presumptiiui nf jiuntiie'S wonUh therefore, 
attach t j this pinperfy. The fact that 
Hazari I/il was the head or manager of the 
and Impt lite funds has heei\ satis¬ 
factorily e.^ialdishcd hy tlie plaintilfs' 
witness's l.ihhan Singti, Zalim Singli 
and Shama t'haran. The very fact Unit 
he wa> the eldest member of' the family 
and elder ill point of redalionship as well 
would point to him as llie head of the 
family. I’hc acquisition having lieen made 
by him, we are unable to agree witii the 

learned .Siiliordinatc Judge that we should 

regard tlds property as his aerpusition. To 
this extent, Uierefnrc, the ]*laintilYs' appeal 
must he alh'wed. 

^ \yhiie on I !ic rpiestioii of the property in 
Khiria it i.-, to he pointed out that liy an 
oveisight on the part of the oDice the decree 

■pared gave the entire [iropertv 
in Khiria h) the defendants. The decree 
will have to be corrected in this onice and 
the whole <•[ the iirojiertv’ will now 
divided 

The indigo cakes are claime>l as ioiat 
family [uxfprity. In the plaint it is stated 
that 10 niriuiHis of iii'ligo \ver<‘ sent to 

pi-ice is given at 
the <iuestiou is whether this 
indig.. was manufactured with joiul binds 
or with separate funds. Hazari Lai as 

already sla'ed, was the head of the faniilv 
and he managed the family propertv. Iii 
the circunislanees unless there is some¬ 
thing elear to show Uiat the indigo wag 
manufactured with Ids separate funds It 
will be difficult for us to differ from the 
Court and award it to the defendants 
alone, llu* evidence of Shama Charan a 
witness examined on behalf of the plaintiffs 

was pointed out as indicating that the 
prodiic* of the factory was the sole propertv 
of the defendants. Kut the witness does 
not say anything like that but simply says 
that there were two factories and the 
management of one of these factories was 
in the hands of Sita Ram and the manao^e- 
ment of the other in the hands of Sri Ram 

the biller heing Ilazmi Lai’s son and the 

former being one of the plaintiffs. 

Ihe result is thaL the defendants’ appeal 
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fails entirely and is herebj’ dismissed with 
cusls which will include Counsels fees on 
the higher scale. The appeal of the plaint¬ 
iffs succeeds wholly. As regards the costs 

<»f the plaintiffs, it appears that the defend¬ 
ants never disjuited the fact that the decree 
of the Court below awarding 18 shares in 
Khiria was wrong. The plaintiffs were 
lequired to appeal so far as six shares were 
<‘oncerned. The decree in the Court below 
might liave been set right by an applica¬ 
tion for nmendment made to that Court, 
in the circumstances we allow the plaintiffs 

only one-half of the costs of Appeal No. 68 
ol l‘J22. 

Appeal dismissed. 
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PL'U’KARUPPA THEVAN, min-or, bv hi 
motmek an-u oiiakdiam KRISHNAMMAL 
AND oj HERS—Plaintiff AND Defendants 
II I ^ -4—Respondents' 

Ihn hi L'lic Joint family—Parlithn--Minor, sui 
hU hn-th of son after institution of suit, effect of- 
I fonts, ii'lirilifr can ie vlaimed. 

An nncMjmvnpd uniliilojal dccliiration hy a membe 
"I a r*inL Hni' II family of Ins intention to be separat 
CMi iioin the ntlu'r nieinl)ers is siillicienl to give him ' 
-l.vuled staliLS [p.-IJd. eol. 2 ; p 427 . col 1 .] 

A member <if a joint Hindu faniilv becomes .separat 
od from the otlior members by the fact of suing their 
loi paitition. lint a minor cannot enter into avail' 

<’annot enforce a partition by his men 
\oDiion In an action for imrlition by a minor through 
jus guardian or next friend the Court has to see whe- 

circumstances which would juriW/J 
1,1 anting relief to the minor and whether it would be 
i !r of the minor and to his advantage to 

mPn tbo family. Till the Court deter* 

mines the question whether n partition should he 
e leUed in favour of a minor the joint status of the 
n\ ^ "lembers of the family is not m 

I’fnvt 'fi is only bv the decree of the 

b’^comes divided from the other 

H ‘ 3 ’lierefore. the mere tiling of 

a plaint in a partition suit cannot bring about a didde^ 

®‘“‘“Ofpiaintiff isconcerned. Although. 
S-nl ]? plaintiff becomes divided in status 

of thefnmilvonlv by reason 

n in the family 

. opeilj ,.s jvhat It was on the date of the plaint. ri >5 

V D on Uie e-ddencc before it 

vafonK.vS date of the plaint the n.mofplai»»ff 
'vas entitled to partition or not. (p. 427 , col. I.] ' 
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Thorcfoiv. tho slinro ofn minor pl.iinlilT - 

hisfather for pnvlilion is noi linMi'i.. !., .liniini'^li*-i 
owing to the birth of am>thor<un t(» tlie fatiu r r. i;- 
ceived after the date of the liliny; «'f iho jilaiut Imi. 
horn before the date of the pivliminaiv (bcicc. 'n 
•126. col. 2.] 

Ordinarily in n partition suit the manaj-iu" im-ml'c r 
of the family is not liable to aecouiu forth- iiiconn- 
and proUts. Where. Imwever. it apj-rai.s that th-’ 
whole income from the in’operly was eiijovi d by tin* 
defendant and tlmt tlie jdaintilT w;\s not svip)>’Mi« •! liy 
him the (’curl has a discretion to award to tie- i laiiit- 
iff a portion of the income from the date of iIk- in-tiin- 
lion of tJie suit to the date of d'diveiy of po.ssi‘s>ioii ..f 
his share of the jn-ojerly to ilu- tlainiilT. \.. 
col. 2.] 

Appeal against a decree of the ('ouri of 
the Additional Suliordinato Judge, Uaiunnd 
at Madura, in 0. S. No. lU of J!lll). tO. S. 
No. 17 of 1919, Snh'Conrt of Uainuad'. 

Mr. K.S. Champukc-^'t lyen'jar, fur the 
Appellants. 

Mr. K. UajaJi Iijcr, for tlie Ke.«ipoiv!cnl>. 

JUDGMENT. 

Spencer, J. —This is a suit hroiii^ht 
by a minor represented hy his inothor as 
next friend for partition of family j.rupcrly. 
He impugned several alienatioiis made 
by his father, tlie 1st defendant, as not 
binding on his interest and the Suhuidi- 
nate Judge passed a lu-eliminajy decree 
for partition. 'J'he 7th defendant and the 
defendants Nos. 4, 5, and 0 who ate tlie 
legal representatives of tlie 3rd defend¬ 
ant appeal. The 7th defendant is aii 
alienee of the first item and the others 
are alienees of items Nos. 1, 7 and 2S. 
Their Vakil, witliont directly attacking 
the findings of the Subordinate Judge 
that the alienations of these items ar3 
not supported by consideration and are 
not binding on the plaintilT, has argued 
that as the 1st defendant admitted having 
received consideration, these alienations 
are binding at least on his share, and that 
they may, in the course of partition, be allot¬ 
ted to his shai'e. and tliat if this is done the 
possession of these appellants will not be 
disturbed. The items in dispute measure 
altogether 7 acres and 40 cents and the 
. items found to belong to the family as per 
A Schedule measure 27 acres 83 cents. 
The plaintiff, Ist respondent, lias no objec¬ 
tion to the items which have been ulicnuled 
in favour of these appellants ladng appor¬ 
tioned to the share of the 1st defendant 
at the fim.! partition if this can 1)C done 
without detriment to the plaintiffs interest. 
1 here will be a direction to that effect adilcd 
to- the lu'oliminary decree of (he lower 
Cotirt. . - 


As regards cusis the lower Court directed 
tl;al Ihe rusU uf the suit in that Court 
should he re.-jvci'ed from the defendants 
Xus. I and , as Ihe ith defendant wholly 
faili' 1 and as tlie Ist defendant liad been 
enjoying Ihc im-omc of Ihe lands. It will 
lie onuit:ihIe ihat Ihc 7th defendant should 
liear the ».'osts ul the suit in llie lower 
(’o'irt in jnupoition to the value of the 
ilem in wliieli he is interested, and the 
\'akirs fee sluaihl he calculated according¬ 
ly. The halam/e will lie lecoveralile from 
the 1st d'-fendant. With the.se modifica- 
tiuiis the app( al is disini.'sed with costs. 

d’hc memuia.ndum of objections filed by 
the 1st respomh.-nl coming on for liearing 
on the iXth and days of November 

l!):M respee!ivcly Ihe (’unrt delivered tlie 
full..wing 

JUDGMENT. 

Spencer, J, —'I'iiis suit was brought 
by a minor piaintitf rejuesented hy his 
ni'ilhrr as friend for partition of the 
}uupr-rl ies belonging to the undivided 
lliinhi family eohsisting of liimself and his 
father tlie Isl defendant. It involves a 
new and interesting ])oint of Hindu Law. 
After the institution of the suit on Slst 
January 191!k another son was born in 
.May 19id), to the ist ileiViidant by a second 
wife. Concejiliou must have taken place 
about August IDl!*, certainly after the filing 
of the plaint. 'Idii.s after-born son has been 
l.ironghton the record as the 24th defendant. 

On the iirinciple that if a suit for parti¬ 
tion is institute*! hy a co parcener who is 
sn> jnris the mere tiling of the plaint 
eltecls a severance of the joint status of the 
family, but that in tlie case of a minor it is 
the (’ourf that decides whether there is to 
lie a division or not, the lower Court has 
found the 24lh defendant to have come into 
existence before there was any change of 
.status an<! lias awarded the minor plaintiff a 
oiio-lliird share instead of one-half. The Sub¬ 
ordinate Judgequotes ChdimiChetty v. Sub- 
hanvn Cj and La'lla Prasad v. Sri Maha- 
denji Pirajivan Temple (2) as his authorities 
for so deciding. The learned Judges 
(Abdiir Rahim and Oldfield. JJ.), who decid¬ 
ed the former case, were, if I ma}’ say so, 
perfeelly right in saying tliat it should not 
fiepend on "the choice or option of any 

oersoii calling himself the next friend of a 
ill 12 r'i’s. SGO; 11 M. -I i2; (1917} II. \\ . N, 792; 
22 M. L. T. i;52; .11 M. h -V 2i;;. 

.*2) tiS lii'l. fi67; 12 .\. 161; -2 I’. I’- R. It. (Ad) 
117; 1^ A. 1^. «I. 
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minor to say whether the family to which 
the minor belongs shall in future be joint 
or separate and that the law has left it to 
the Hourt that hears the minor’s partition 
suit to decide whether it is in the interest 
of the minor that he should become divid¬ 
ed. But in cases where the Court gives a 
decree to a minor for pirlition, it seems to 
me, with due respect, tliat there should be 
no departure from the general rule that 
every suit has to be tried on the cause of 
action as it existed at the date of its com¬ 
mencement [vide Rai Ckaran Mandat v. 
Biswanath Mandat (3)]. Therefore, in my 
judgment, the only sound principle will be 
to regard the prayer in the minor’s plaint 
for division as a conditional request that, 
provided that the Court sees fit, it may 
declare the status of the minor divided as 
from the date of the plaint. It is true that 
there can be no division of status unless 
the Court sees fit to decree it, but there is 
no reason why the Court should not make 
its decree take effect from the date of the 
institution of the suit. 

If a suit abates owing to the death of 
the only other co-parcener, as in Lnlta Pra¬ 
sad V. Sri Mahadeoji Birajaman Temple (2), 
or if the plaintiff comes of age during the 
pendency of the suit and elects to abandon 
or repudiate it under 0. XXXII, rr. 12 and 
13 of the C. P. C., no change of status takes 
place because the suit does not proceed to 
the stage of decree, not because the filing 
a partition suit by a minor has not by 
itself the effect of causing a division of 
status. It does have that effect when it 
ends in a partition decree. 

In Krishna Lai Jha v. Nandeshwar Jha 
(4), it was held that even a minor might 
make through his next friend an unequivo¬ 
cal expression of his intention to become 
separate and that, if he did so, the sub¬ 
sequent birth of another member into the 
family would not cause any diminution in 
his share of the family property. In that case 
the birth took place after the passing of the 
preliminary decree, but in‘the view taken 
by the learned Judges, who were not re¬ 
ferred to the decision in Chelimi Chetty v. 
Suhhanna (1), it was not that date but the 
date of the institution of the suit 
that was the date when severance 
took place, if at all. That is the law as 
regards major co-parceners. Vide Sounda- 

(3) 26 Ind. Cas. 410; 20 0. L, J. 107. 

t4) 44 lad. Om. 146; 4 P. L. J. 38. 


rarajam v. Amnachalain Chetty (5), and 
Ramalhuja Annaci Narayana Annavi 
( 6 ). 

As soon as severance takes place w 
plaintiff’s share is not liable to decrease by 
birth thereafterof other co-parceners. Vide 
Chintiu Pitlai y. Kalimuthu Chetty {!). As 
regards the date from which divided status 
begins, I fail to see why any distinction 
should be made between adults and minors 
BO far as their shares are subject to altera¬ 
tion in consequence of events that occur 
between the commencement and the end of a 


partition suit. As my learned brother agrees 
with me upon this point, the memorandum 
of objections is allowed and plaintiff's right 
to a one-half sliare will be declared in the 
preliminary decree. He will consequently 
be entitled to an account from let defend¬ 


ant of profits from the date of suit, and the 
lower Court’s decree will be modified ac¬ 
cordingly with costs of the memorandum of 
objections. 

Devadoss, J.—The main question 
raised by the 1st respondent in the memo¬ 
randum of objections is, whether the share 
of a minor plaintiff who sues his father for 
partition is liable to be diminished owing 
to the birth of another son conceived after 
the date of the filing of the plaint but bom 
before the date of the preliminary decree. 

The plaintiff, who is a minor, is the son 
of the 1st defendant. The suit was filed 
on 3lst January 1919. The 24th defendant 
was born to the 1st defendant in June 

1920. Issues were settled in the case on 
8th October 1919, and after the birth of the 
24th defendant an application was^ made 
to bring him on record. That application 
was filed on 26th September 1920, and an 
additional issue was framed on 2l8t 

1921. The Subordinate Judge , 

decree to the plaintiff for one-third of tn 
family properties. The contention 
Rajah Iyer is that the 24th defendant 0^" 
ing been born after the suit was file* 
plaintiff’s share is not liable to be diminisn 
ed to one-third. . 

It is well-settled that an unequivo ^ 
unilateral declaration of a member oi 


(5) 33 Ind. Cas. 858; 39 M. 159; 29 M. L. ^ 

W. 1266; 18 M. L. T. 568; (1916) 1 M. W. N. 31. ... 

(6) 68 Ind. Cas. 451; 45 M. 489; 30 M. ^ { g. 

(1922) M W. N. 399; 26 C. W. N, 929; r 

(P. 0.) 201: 43 M. L. J. 428; 16 L. W. 639; 24 Bom- ^ 
R. 1209; 20 A. L. J. 839; 37 C. L. J. 15; 49 1. a- 

(P. 0.). * 0911) 1 

(7) 9 Ind. Cas. 596; 35 M. 47 at pp. 55,59. (*»* ' 

M. W. N. 238; 9 M. L. T. 389; 21 M. L. J. m ' 
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joint family of his intention to be separat¬ 
ed from the other members is sutficient 
to give him a divided status. GirjiBaiv. 
Sadashiv Dhundiraj (S) and Suraj Narain 
V. Iqbal Narai/i (aj. It was decided by 
a Full Bench of this Court in Soundara- 
rajam v. .A?‘unac/iafa?n Chetty (5) that a 
member of a joint Hindu family becomes 
separated from the other members by 
the fact of suing them for partition. On 
the strength of this decision Mr. Rajah 
Iyer contends that on the filing of a plaint 
by a minor through his next friend he 
becomes divided from the other members 
of the family. If the plaintiff were a 
major, no doubt on the filing of a plaint 
or on (lie sending of a proper notice he 
would liecome divided from the othei 
members ofthe family. But the law is 
quite clear that a minor cannot ^ntei 
into a valid contract and cannot enforce 
a partition by his mere volition. In an 
action for partition by a minor through 
his guardian or next friend the Court has 
to see whether there are circumstances 
which would justify granting . 

the minor and whether it would be in 
the interests of the minor and to 
his advantage to separate him from tne 
family. Till the Court determines the 
question whether a partition should be 
effected in favour of a minor, the joint 
status of the minor w'ith the otner 
members of the family is not in any 
way severed. It is only by ,, 

of the Court that a minor becomes dividea 

from the other members of the family. 
No doubt in the case of a suit by an 
adult member or in a partition at the in¬ 
stance of an adult member, a minor may 
become separated from the other membei 
but where the minor himself comes into 
Court with a prayer for partition from t 
other members of the family it is , 

that determines whether he shoul 
divided or not and, therefore, it is not 
act of the next friend or the 
that determines the issue whether t 
should be division or not, but it is 
judgment of the Court which 
the issue, and therefore, the mere 
a plaint cannot bring about a divi 

I 8 ) 37 Ind. Caa. 321 ; 20 0 . W. N. 1085 ; 

822 : 20 M. L T. 78 ; 12 N. L. R. US-J*« 07 - 31 
65 ; 18 Bom. L. R. 621 ; 4 L. W. 114 ; 24 C b. J. 207 . 31 

M. L. J. 455 ; 43 G. 1031 ; 43 I. A. 151 (P- C.y. 

( 9 ) 18 Ind. Gas. 30 ; 40 I. A. 40 ; 13 M. b. T. 191 . 

C. W.N .33 J: 11 A. L J. 172 ; 0913 ) M. W. ^^ 1 ^ 3 . n 
C.L.J. 288 ; 24 M. L. J. 345 ; 35 A. 80 ; ISBom.L. K, 

456; 16 0. 0.129 (P. G.). 
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status so far as a minor plaintiff is concerned. 
This question was decided by a Bench of 
this Court in Chelimi Chetty y. Subbanna 
(1). The facts in that case w’ere that a minor 
brought a suit fora partition of his share. 
Pending the suit, the minor plaintiff died 
and the mother applied to be brought on 
record as the legal representative of the 
minor plaintiff and asked for permission 
to continue the suit. The Subordinate 
Judge held that no cause of action surviv¬ 
ed to the mother and rejected her applica¬ 
tion. On appeal the District Judge set 
aside the order of the Subordinate Court 
holding that the mother was entitled to con¬ 
tinue the suit as the legal representative of 
the plaintiff. Abdur RahimandOldfield, JJ., 
held that the cause of action did not sur¬ 
vive to the mother. Abdur Rahim, J., ob¬ 
serves at page 445*: “In the case of an 
adult he has not got to give any reasons why 
he asks for partition but has simply to 
say that he wants partition, and the Court 
is bound to give him a decree. In the 
case of a minor the law gives the Court 
the pow'er to say whether there should be 
a division or not, and we think that it will 
lead to considerable complications and 
difficulties if w^e are to say that other per¬ 
sons also have got the discretion to create 
a division in the family, purporting to act 

on behalf of a minor.” ^ . u f 

Mr Rajah Iyer wanted to contend that 

this decision is wrong and that on the 
filin® of the plaint by a minor he becomes 
d vided from the other members of the 
■familv Such a contention is opposed to 
IL principle that it is the Court that de- 
teraines whether there should be a parti¬ 
tion of the family property at the instance 
of he minor plaintiff and not any relation, 
^Verdian or next friend. Whatever may 
brthe circumstances which justify a guar¬ 
dian in bringing a suit on behalf of a 
there is no warrant for saying that 

it is his view 

IS entirely for the decision of the 
matter therefore, it is opposed to 

n^fdole as well as to policy to hold that 

pnncip ody Qjj his behalf has the 

to give\im a divided status without 

rdecree^of a competent Court. 

T?«>iah Iver relied for his contention 
^ , decision in Krishna Lai Jha v. 

lY°V,hwaT jha (4). In that case the 
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are unable to accede to the proposition lliat 
undei Hindu Haw a iniiioi' (vinnot expri's-^ 
either himself or through his guardian an 
intention to do that wjiicli i^ clearly net 
against his own interest." With due lespect 
to the learned Judges, I am unable toaccept 
the argument. 'When the law is rlear 
that there cannot be a partition at the in- 
starce of a minor except under a ileereeof 

C’ourt it is not projier to hold that the 
guardian or the next friend eo-ald do what 
the Court alone is competent to do. 'J'Ik- 
decision in Chrlimi Cfwti!! v. Stihhuuun Mi 
though of August 11)17, was ecidentiv not’ 
brought to the noti»-e ot the hainr-d diidgrs 
of the Patna High Court. 'I'liere is no il-\~ 

son to doubt the sr)iindness of tin* de{'isiun 

in ('helimi ('heitii V. Siihlfuniia 1 . 

An argument was advanced b\- Air. Uijah 
Iyer that in a partition action \,v a minor, 
the Court acts upon the rei)re.sentaiion of 
the guardian or next friend and in a w.av 
approves of the action of the gnaidian; iii 
other words, the Court aitproves oi‘ the 
conduct of the guardian and giants his 
prayer and, therefore, it sanctions what the 
minor through his guardian ci- next fiiejid 
wished to be done; and he relied m-on 
Kancherla Kanakotjua v. Mulpuru 
(lU) as supporting his contentinn. In that 
case the next fj-iend of a minor tran.^^■errcd 

a decree olitained on behalf of a minor 

without the leave of the Conn. The Hi^h 
Court held that the leave to iransHr the 
decree might be given at anv lime. This 
case does not support Mr.'Jiajah Ivcr's 
contention. In a partition action, (he Cmirt 
does not merely sanction what the guardian 
or next friend has done; it hears and 
determines on the evidence whether tin* 
minor plaintiff should be given his share 

of the family property by effecting a pani- ■ 

tion or not. It does not merely sanction i 
what tlie minor wants but it comes to a i 
conclusion on the evidence as to whether < 
the prayer of the minor plaintiff should be 
granted or not. [ 

But the question whether the plaintiff's ^ 
share is liable to be diminished hv the i 
birth of the 24th defendant is not conelml- . 
ed by the decision in ChcUmi' ('hcii,, y 
Subbannail). Though the minor plaintiff 

becomes divided in statics f,-oin the l.st 
defendant only by reason of the decree of h 

I ^ 9 in the family pro- o 

perty- is what it was on the date of the r] 

(10) C.t Ind. Cas. 283; -11 P J 75- j l I \v «->7 f 
(mi) M. W. N. 437. ^ ‘ [ 
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daint. 1 he (^ourt determines on the evidence 

)eloiv ii whether on the date of the plaint 
the minor plaintitf was entitled to parti¬ 
tion or nut. In the case of an adult plaint¬ 
iff, his share is not liable to be diminished 
by the birth of a member who was not 
conceived at the time of the filing of the 
plaint, if a member of a joint Hindu family 
aliciiates Ids siiare, the alienee is entitled to 
the shai’c of hi.s alienor as on the date of 
the alienation and not as on the date on 
whirh he ul)tains a decree for partition. It 

to see why in the case of a minor 
plaintiff a different principle should prevail. 
In the case of au adidt i)laintiff suing for 
paitition the Court has not to detennine 
wIicIImu' he is entitled to partition or not. 
It liis uiiduiiljted I'ight to claim a parli- 
ti"ii. Xi*body iias a right to ileny him hia 
aiiare if he is entitled to one. In the case 
<ff a minor )laintiff, he is entitled no 
dfmbt to a s lare. All lliat the Court is 
asAed to determine is whether in the cir¬ 
cumstances of the family it is advantageous 
t" the minor i)laintiff’to be separated from 
Jhe other niemhers of the family or nut. 

J hough it is the Court that determines 
tliat (luestion its determination does not 
aliect the share of tlie minor plaintiff wbicli 
was his cm the date when he filed his plaint- 
It the 24th defendant iiad been conceived 
belure the date of the filing of the plaint, 
no doubt the plaintiff” would be only entitl¬ 
ed to one-third share, but the 24th*clefend' 
ant was born only in June l‘J2(l. So lie 
could not have been venire aa mere on 31st 
January, 1919, and no such case is put 
forward on his behalf. So he must have 
been (Conceived long after the plaint was 
hied. t)n the date when the plaintiff filed 
hi.s suit, he was entitled to a half share and 
the mere fact that the Court took two yeais 
to decide the suit is not a ground for 
diminishing his share which was a moiety 
on the date of the suit. Supposing in a 
paitition .suit at the instance of a minor, 
several unnecessary contentions are raised, 
and the case takes a number of years before 
It IS ready for trial, and before it is decided 
several meiniu'rs are added to the family, is 
It rca.^onahle to hold that the plaintiff for 
no fauli of his should be deprived of 

share which he was entitled to on the da(o 

ne filed his plaint either owing to the 
onslruoiive conduct on the part of the 
^ hioLs or to the unavoidable delay in 
the Courts? I think it is but reasonable to 
hr rid that the plaintiff’s share is not dinii* 
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nished owing to the birth of the 2-itli -lefeiKb 
ant before the preliminary decree was 
passed. The i)laintilf is, therefore, eiilitled 
to a half-share of the joint family properlv 
and not to one-third as found by the Sul)- 
ordinate Judge. 

The next question is whether the 1st 
defendant is liable to account for tlic 
income. In a partition suit the managing 
meml)er of the family is not liable to aecouul 
for the income and proHts; but in this ease 
the plaintiff was not supported by the 1st 
defendant, and all the income was enjoyed 
by the 1st defendant. The plaintii'f had 
to be maintained by his maternal relations 
and it is but fair that he should get his 
share of the income from tlu* date of the 
plaint. The Court !'as a disoretiou in this 
matter and 1 think this is a til ea-ie in which 
the discretion should be exercised in favour 
of the plaintiff by giving liim a moiety of 
the income from the dale of ])laint to the 
date of his being put in possession of his 
share of the property. 

Respondents Nos. 2 and 3 were not re¬ 
presented in this Court, but I must say iu 
fairness to Mr. Rajah Iyer that he present¬ 
ed his case very fairly before the Court. 

The memorandum of objections is allowed 
with costs. 

V. N. V. 

z. K. Memorandum uf ubjcdions alhuccd. 


ALLAHABAD HIGH COURT. 

I'iRST Appkal from Order No. 45 or 1924. 

April 22, 1925. 

Present: —Jlr. Justice Sulaiman and 
Mr. Justice Daniels. 

Musammat GULAB DEI and another— 

• Plaintiffs—Appellants 

t’crsR.s* 

Firm VAISH MOTOR COMPANY, 

ETAWAH, AND ANOTHER—Defendants — 

Respondents. 

Civil Procedure Code (.IcI V of IVOSt, (f. XXXII, 
^‘•7—Compromise entej’ed into on hchulf <»/ minor 
Leave of Court, absence of, effect of—duordian rr- 
fusing to be bound by coinproinise before hare 'jranhd 

-Compromise, whether binding <»« minor Decree 
passed on compi'omise—Leave of Court, whether cun be 

presumed. 

A compromise entered into on behalf of a minor 
without the leave of the Court is a nullity. Q>. I'lU, 
col. 1.] 

The mere fact that a decree lihs been p.issed in 
terms of a oompromiae does not neesisarily justify an 
infevoncB tlwt the Court granted leave on behalf of a 
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n 

iiiiii.T p:ii-ly..i- th.ifit was satisfied that the com- 
wa-i |i>r iIm' heuflit of the minor.(i), -ii'y.coi. 2; 
J>. l.'lL), ‘-"I. l.i 

\\ ii'I--till- eiiai-liaii (.f a minor eaters into a com- 
V. iihoiii tliL- h ave of the Oonrt l)ut changes 
lii.-. iniml in h-io tho l■•avc of tlu' Court is granted, the 
••'■mnromise »-aimot I),. foived on the. minor. |p.’i3U. 

I'ol. l.j 

Kirsi appeal from an order of the Dis- 
iriet Judge, Agra, dated the I5lli November 

Mi\ Cnpi X<tth Kun:ni, for the Appel¬ 
lants. 

ilr. ■/. .1/. Llfiicrji, for the Respondents. 

JUDGMENT.—This is an appeal from 
ail order of remand in a suit brought by 
.\ii!s<iiimi'it (luhd) Dei on behalf of herself 
and as guardian of her minor son against a 
Motor (hmipaiiy for accounts. The case was 
ap])arently lieing looked after by her father 
as her pairahar, and on the 2nd of August 
l:i23 when she was not hersedf present in 
l!ie Court the case was comiiromised on 
licr behalf ami on behalf of her minor 
.Son on instructions given by her father 
Shankar Lai. The Court recorded this 
compromise and passed a decree in terms 
of it. Musammat Gulab Dei for herself 
and on behalf of her minor son appealed 
to the District Judge from this order 
recording the compromise and urged that 
she had never gdven any authority to the 
compromise being made, that the com- 
])romi.se was not for the benefit of the 
minor, ami that no leave of the Court 
having been obtained it was a nullity. 
Tlie learned Judge came to the conclusion 
that it was not clear whether Sliankar 
l.al had authority to enter into the com¬ 
promise, or tliat the compromise was for 
the benefit of the minor. He has accord¬ 
ingly remanded the case to the Court of 
first instance, but has given directions as 
to how the Court is to proceed in case it 
came to certain conclusions after further en¬ 
quiry. 

It seems to us that so far as tlie minor 
is eoiiceined the compromise cannot be 
forced oil him. The minor's guardian 
herself did not enter into the compromise 
]>ut someone on her behalf did enter 
into it. It is, liowcver, not disputed that 
no leave of Court has up till now been 
‘^ranted and lliat there is no finding that 
The coinoromise was for the benefit of the 
minor. The mere fact that the decree 
bus been passed in terms of the compro¬ 
mise does not necessarily justify an infer¬ 
ence that Court granted leave, or that it 
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^Yas satisfied that the compromise was for 
the benefit of the minor. Any compromise 
without the leave of the Court is a nullity. 
As before any leave has been granted, 
the guardian herself does not want the 
compromise, it is impossible to force the 
compromise on the minor. In the case of 
Ranija Raox. Rajagopala Rajn (1), it was 
clearly held that even if a guardian of a 
minor enters into a compromise without the 
leave of the Court, but changes her mind be¬ 
fore the leave of the Court is granted, the 
compromise cannot be forced on the minor. 
This follows clearly from the wording of 
0. XXXII, 1 *. 7, under which no next 
friend or guardian is permitted without 
the leave of the Court to enter into any 
agreement or compromise on behalf of a 
minor. If, therefore, before any such leave 
is granted she changes her mind, it cannot 
be forced on the minor. 

The case, therefore, so far as the minor 
is concerned must be disposed of on the 
merits unless the guardian chooses to 
compromise it afresh after having obtained 
the leave of the Court. 

As regards Musammat Gulab Dei herself, 
the question remains whether Shankar Lai 
or her Vakil had authority to compromise 
the case on her behalf. The case has been 
rightly remanded in order that this matter 
may be enquired into. Of course, if it is 
found that neither Shankar Lai nor the 
Vakil bad any authority to compromise on 
behalf of Musammat Gulab Dei, then the 
case so far as she is concerned will also be 
tried on the merits. 

We allow the appeal in part, and modify¬ 
ing the order of the learned District Judge 
direct that the case be remanded to the 
Court of first instance for the enquiry as 
to whether Shankar Lai or the Vakil had 
authority to compromise the case on behalf 
of Musammat Gulab Dei. The compromise 
so far as the minor is concerned will, how¬ 
ever, be totally ineffective. 

We direct that the minor appellant will 
have his costs from the respondent. The 
other parties will bear their own costs. 

z. K. Appeal allowed. 

(l) 22 M. 378; 8 Ind. Dec. (k. a.) 272. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 639 of 

1923. 

November 25,1924. 

Present :—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair, 
ZUBEDA BEGAM SAHEBA— 

Petitionee 

T6)*5WS 

KOMMANNA KANNIAH anu others— 

Respondents. 

Cicil Procedure Code tAct V of lOOS), 0. XXXVIII, 
f. 0—Attachment before judgment—Agency Courts, 
properties in the jurisdiction of — Agency Rules, ir. 16 
p'/), 22— Power to attach at instance of Court outside 
Agency Tracts. 

A Court acting under the 0. P. C. has no jurisdic¬ 
tion in a suit pending before it to attach before 
judgment properties situate in the Agency Tracts over 
whicli it has no jurisdiction, [p. 431, col. 1.] 

Setruchemla Ramubhadraraju bahadurv. Maharja 
of Jeypore, 51 Ind. Cas. 185; 42 M. 813; 17 A. L. J. 694; 
37 M. L. J. 11; (1919) M. W. N. 502; 20 M. L. T. 127; 
21 Bom. L. R. 914; 30 C. L. J. 209; 23 C.W. N. 1033; 10 
L. \V. 362; 46 1. A. 151 (P. C.) and Kruthiventi Perrazu 
V. Settharamachandraraju, 69 Ind. Cas. 559; 16 L 
AV. 669; (1922) M. \V. N. 728; (1923) A. I. R. (M.) 114. 
relied on. 

Under the Agency Rules for the administration of 
the Agency Tracts, there is no power in the Agency 
Court to attach properties before judgment at the 
instance of a British Court situate outside the Agency 
Tracts, [p. 431, col. 2.] 

Petition, under s. 115 of Act V of Iw 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Vizagapatam, in I. A. No. 752 of 1922, m 
0. 8. No. 19 of 1922. 

Mr. S. Suhramania SasiH^ for the Peh" 
tioner. 

Mr. Y. Suryanarayana, for the Respond¬ 
ents. 

JUDGMENT.-This is an application 
to revise an order passed by the Suborai* 
nate Judge of Vizagapatam refusing to set 

aside an attachment before judgment oi 
property, namely, a house alleged to lAlons 
to the petitioner who is the wife of tne 
3rd respondent. The attachment order was 
passed in the following circumst^c^' 
Respondents Nos. 1 and 2 filed 0. o* 

No. 19 of 1922. against respondent 
Nos. 3 and 4 for the recovery ofBs. 
and obtained an order for attachment bef® 
judgment of the said property alleging 
to belong to the 3rd respondent. 
tioner’s case was that the house in 
belonged to her and not to the 3rd rcsp®n 
ent. The property is situate in 
known as the Agency Tracts. The on 
ordinate Judge of Vizagapatam in wnj^ 
Court the application was made rejected w* 
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petition on the ground that the claim was 
not satisfactorily proved. 

The only question raised in this revision 
petition is one of jurisdiction. It has been 
argued before us that the Subordinate 
Judge of Vizagapatam has no jurisdiction 
in a suit pending before him to attach 
before judgment properties which admitted¬ 
ly are in the Agency Tracts over which 
his Court has no jurisdictions, and in 
support of this argument strong reliance 
has been placed on. a decision by the 
Privy Council in Setrucheriila Rama- 
bhadraraju Bahadur v. Maharaja of 
Jeypore (1). In that case a suit was 
brought under the C. P. C. in the Court 
of the Subordinate Judge of Vizagapatam 
to enforce a mortgage of property, some of 
which were situate in the Agency Tracts 
subject to the special jurisdiction of the 
Agency Courts, and a decree on the mort¬ 
gage and for the sale of the mortgaged 
property was made by the Subordinate 
Judge and aflSrmed by the High Court. On 
appeal to the Privy Council it was held 
that “ so far as the decree was for the sale 
of the mortgaged property in the scheduled 
District, the Courts had no jurisdiction to 
make it," and the decree was, therefore, 
“ varied by deleting the order for sale so 
far as applicable to the lands situate within 
the Agency Districts.” In our opinion, the 
reasoning adopted by their Lordships of the 
Privy Council in this case applies to the 
present case also. Their Lordships state: 
“ The order for sale is made under sections 
of the C. P, C. which the Code itself says 
are not to apply to the scheduled District. 
In the case before us, the property is situate 
in the Agency Tracts and the order for 
attachment before judgment was made 
under the C. P. C. which does not apply 
to such tracts; on the authority of the 
decision on Setrucherula Ramabhadrarajit 
Bahadurv. Maharaja of Jeypore (1), it was 
held in Ki'uthivenli Perrazu v. Sectharama- 
chandraraju (2) that an Agency Court was 
right in refusing to execute a decree sent 
to it for execution regarding the Unds in 
the Agency Tracts. The learned Vakil for 
the respondents has not been able to advance 
any satisfactory reason why the principle 


, (1) 51 lad. Cd 3 .185; 42 M. 813; 17 A. L. J. C9 b 37 
M.UJ.U; (1919) M.W. N. 502; 23 M L. 1. 127;-1 
Boai. L. K. 914; 30 C. L. J. 209; 23 C. W ■ N. 1033, 10 

L W. 362; 46 I. A. 151 {V. C.). 

, (2) 69 Ind. Ods. 559; 16 L. W. 669; (1922) M. W. N. 

?2a| (1933) A. I. R. (M.) 114. 


enuniciated in Setrucherula Ramahhadra- 
raju Bahadur v. Maharaja of Jeypore (1) 
should not be ai)plied in tlie present case 
also. The argument that tlie order for 
attachment before judgment in this case 
was passed in a suit for money, while the 
order for sale in the Privy Council case was 
passed in a suit against property does not 
really affect the application of the principle 
" that the order was made under sections of 
the C. P. C. which the Code itself says are 
not to apply to the scheduled Districts.” 

It has also been argued by the learned 
Vakil for the appellant that there is no 
provision in the Agency Rules to attach 
before judgment properties in the Agency 
Tracts in a suit pending in a Court outside 
the Agency. In this connection our atten¬ 
tion has been drawn to rr. 22 and 16, cl. (4) of 
the Agency Rules. In our opinion, the rules 
do not confer the power on an Agency 
District Miinsif of attaching properties 
before judgment at the instance of a British 
Court situate outside the Agency Tracts. 
Nor do we think that such power was con¬ 
ferred upon him by r. 2, cl. (4^ relied upon 
by the respondents. 

Applying the principle of the Privy 
Council decision in Setrucherula Rama- 
bhadraraju Bahadur v. Maharaja of Jey¬ 
pore (1), we hold that the order of attach¬ 
ment before judgment passed by the learned 
Subordinate Judge is without jurisdiction 
and we set it aside accordingly. The peti¬ 
tioner will have her costs in this Court 
only. 

V. N. v. Petition allowed. 


ALLAHABAD HIGH COURT, 

First Appeal from Order Nn. 235 of 

April 2L i925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

SITAL RAI AND ANOTHBR—Defendants— 

Appellants 

versus 

RAM KHELAWAN PANDEY—Plaintiff 
and nano KUM.\R RAI and others— 
Defbhdants—Respondents. 

Moi'tyage.~0ccupancy ani jived rate tznancien, Diort- 
gigz of—'Mortjigic in pos^esiion of occupan':y koldingi 
^Suit to rtiover poistiiion o/fiviirati holdings ani 
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iu (l(tfV)t*l(lVC ti)r itint!tc Oniyun! *7 

ichtllh r Iitunihn 

r.)efen<liiii(> fXr"iit..fi ;i niMi-tua-v ..f 

liieil nite li> .Min*,'-; in favour of th-- i-hiniii;. i'j.iniiit 
In'oiifflit a suit in u-Jii'-li !i,’ >ta'--i| liia'li- •.\m> iu 
l'0ss!?s,si<‘n of the o(’(--iipaii'.-y li-'ldiuL’’-'l»iit iliai li.-Iri'i 
l)een dispossc-ssccl from tlu- iix^-r| lat-- lio|.tiii;_s and 
praypd for rocoveiT of po.~K->si..ii of iln* i itt-r and iii 
the alternative for recovery of a prop -rl • ai:,"i;:.i 
of the mortffajre-inoiie}- ; 

I {(hi, (1' tiiat t he nioi't oaije m| I he ' i‘ 'ij |i. .Id- 

itiffs u-us illej.^il ; 

(.2) that inasmneh as tlie plaintiff \v;-> in p..,,, .,,i, ,, 
of the oocupaney hoidin.irs whiei, w,-!-. n-.t ti-.iii-f.-iald-' 
and wanted to recriver po^•^es■■il'H of i|;,- [■';a liidie 
lands, his suit conM not he de^-o ed, a-; t ■ >l> voadd 
he to enforce the entire luorina^o’ a | ii't '-i '.vhjr-h wa^ 
illegal : 

dl) that the i)laintirf was n-.i eiititl'! t.. a d'-a. 
a i»ropnrtionate aiiioiml of ih,- nen'luac’ -iit ae >• 
inasmneh as ih" result of .Nit,di d----|- •• ’.o.idd h.- t.. 
SJilit Ul> the mnidg.l're.Miollc’y wld.-li ■.•.a-, i.j." -iiiid • 

consideration f<*r the tran-fi r. ii l».dn- iii:|.ii.|e|,.r 

the Court to say Imw mu-!i ..f th-' eniio- ■•...i-id'-rati. -i 
teas intendc'l to l)e for 1 i:e o.•.•llp•r|l,•y f.iid- .md ho',, 
mucli for tlic lixed rate tenancies. 

i'lrst appeal from tmordernf iho Di.^trict 
Judge, Ghazipiir, dafed the 2Ntli Septem¬ 
ber l'J23. 

Mr. A. I\ Pandcij, for the Ajtpelhmls. 

Dr. .S. 'V. Sen, for the lle:Tiioiideutf^. 

JUDGMENT. -riiis is au iippeal !'V 
the defendants arisiiiii out of a suit 
brouglit by a mortgagee fur recovery uf 
possession of certtiin hinds and in ilic 
alternative for recovery of a proportionate 
amount due. 

It appears that the defendants made ;i 
mortgage of occupancy and li.\ed-rale hold¬ 
ings in the year Dili for a sum of 
Ks. 999-15-0 in favour of the T»luintilf. The 
plaintiff’s case is that he has been in 
possession of the occtipancy lands all along 
and is in possession of them even now, but 
that as regards the fixed-rate tenancies iie 
was put in possession but has since been 
dispossessed. The defence was that the 
mortgage was viod and the plaintiff liad 
no right to seek the assistance of the 
Court. 

The Court of first instance dismi.sscd the 
suit on the ground that the moi lgage was 
one transaction and the wliole of liic 
mortgage was illegal, ll also came In the 
conclusion that inasmuch as the jdaintiff 
wanted to retain possession ovei- the 
occupancy lands he did not come to Court 
with clean hands and was not entitled to any 
relief. The suit was accordingly dismssed. 
On appeal the learned District Judge 
has taken a contrary view. Kelying on 
the case of Haj^ndra Prasad v. Ram Jatan 
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^ ■ he i.s of o]>inion that it was open 
to the mortgagee to claim relief against 
t.i.' tixei-rale tenancies which were trans- 
ieia!>li‘. He lias accordingly allowed the 
ap))'vil and remanded the case for disposal 
of the other is.siie.s. 

In oiu- opinion it is unnecessary in this 
f ise to docid.- tlie question whetlienvhen 
a mortu'age is made uf occiqiancy holdings 
along ivith certain other properties which 
a.rc legally translerable for a single con- 
f-ideiatiun the whi>ie transaction is or is 
not vuid. Ji is, tiierefore, uniKcessary to 
'■'in.'idcr the iiiling jejioi'ted as Rajendra 
Prasad i\ Jia in Jala n Jia'i A), ll is quite 
sii!]i(dcnt fur the pnrpo.ses of tliis case to 
>a,\- that tlie plaintiff isnot entitled toseek 

any relief in Court at all. 11c adiiiittcdl.v 
retains possession uf the oecupuiicy lands 
whirli an' nut transfei'able and lie wants 
t' > recover possession of tlie remaining lands. 
Il his suit u’ere to be decreed tlie result 
>'Ubstantial!y would be to enforce the entire 
mni tgage eontiact part of .which is admit¬ 
tedly illegal. Jt seems to us that such a 
I'elief oimht never to be granted. In the 
case of Rajendra I^rasad v. Ram JatiniUa^ 

1 ’.the nioi'tgagee had actually given up fdl 
tdaim to the occupancy lands which were 
nut Iransleiable. In ilie present case the 
niorlgagt'e aclualiy retains possession ef 
the occupancy lands and has not given 

tliom up. He cannot, therefore, be entitled 

to a decree fnr pcs.session. 

d he Iciirncd AdvocaP* for Hie respondent 
has urged that in any case he is entitled 
to a I'rup'irtionate money decree. If such n 
claim were alloweri the result would be to 
si)lit u)) tlie mortgage-money which 'vas 
one single consideration for the transfer- 
It is impossible fura Court to say how much 
ol the entire consideration was intended to 

be tor the occupancy lands and how much 

for the fi.xed-rute tenancies when the mort 
gage-deed makes no such apportionment 
e cannot, therefore, even give tlie plaintm 

a dci-re(' for a proportionate amount of ih® 

mortgage-nioney. 

We accordingly allow tliis appeal and 
setting aside Hie order of the lower Appo*" 
lap* ('uurt restore the decree of the Houi't 
of first instance witli costs in all Courts 
including iu this Court-fees on the higher 
scale. 

z. K. Appeal itllowcd. 

(1) 3i) Iiid. Cfls. 785; 15 A. L. J. 51t; 39 A. 539. 
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ALLAHABAD HIGH COURT, 

Second Civil Ai'peal No. 3G3 uf 191^5. 

I^Iay 1, U)2o. 

Pi-eseiit .-—Mr. Justice Lindsay and 
Mr. Justice Ivanhaiya Lai. 

KL3HUN AHIR and othkrs—Plaintiffs— 

Appellants 
versus 

SARAN AHIR and another—Defendants 

—Respondents. 

Ai;ra Prc-eviption .let {XI oT LOJJ), i? .5—W ajib-ul- 
arz relating to several villages—liecord of custom- 
Riib’car eo wajib-ut-arz stating that no cus¬ 

tom prevailed in a particular village, value oj- 
Custom, existence of, proof of. .. 

A u'ajib-xil-arz relating to a taluqa comprismg a 
number of villages stated that there was a custom 
of pre-emption in the taluqa but a rublc^ur uas 
attached to the ivajib-ul-arz declaring that the entrj 
relating to the custom of pre-emption m tne 
xoaiib-ul-arz was to be deemed to be incorrect so far 
as it reUted to a particular muuza and it was stated 
in the ruhkar that in that particular mauza the e 
was no custom of pre-emption and that theie would 

be no such custom in future: „.i.„fKp,. th'* 

Held (1) that in order to determine whethei th^ 

wznb-ul-arz recorded a custom of pre-emption in 

respect of the particular mauza ivithiu the meaning 

of 8. 5 of the Agra Pre-emption Act. the tvajib-ul-au 

could not b'' read detached from the riibkar winch 

Sssed to correct it and that when read together 

the effect of the two documents was that Ihcie was no 

wljib-id-arz recording a custom of pre-emption in 

. respect of the particular maaza: . ^ ... 

‘ t9i that the two documents indicated that the 
nar^es cone W intend nothing whatever 

Tl? the right of pre-emption ^ 

custom or by contract m respect of the particular 

maura referred to in the ruoA-nr. 

. Second appeal from a decree of the 
District Jud^e, Azamgarh, reversing that 

of the Munsif, Havali. 

Mr. Haribans Sahai, for the Appellants. 

JUDGMENT.— W'e think the decision 
of the lower Court in this case correct 
It is a case to which the I’re einpt on Act 
XI of 1922 applies. It appears, that in the 
1874 Settlement the village in 
property is situated formed part of a (a 
comprising a number of villages. It is 

true that a wajib-nl-arz 

that Settlement in which it was stated that 

there was a custom of f 

there was also produced before the Co r 

below a certified copy of ^ ’■"^^dated 

the 30th September 18M, 

the entry relating ““fas 

ttt-are was to be deemed -g-ngf] 

far as this mauza 3hh-nT that 
. It was stated clearly in this rMar that 

there was in that village no tom of pre 

emption and that theie would he no sucli 

cuBtom in future. 
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We are of opinion that the Judge of the 
Court below construed s. 5 of tlie Pre-emp¬ 
tion Act correctly. The wajib-ul-arz can¬ 
not be read detached from the riibkar which 
professes to correct it. The two documents 
must be construed togetlier and we are 
quite clear, this being done, there is no 
wajib ul-arz of 1874 recording a custom of 
IDie-emption. 

It is further argued that even if this view 
be taken, there is notliingto exclude tlie idea 
that the parties who signed tlie ivajib-ul-arz 
were entering into a contract for pre-emp¬ 
tion. Here again we think the language 
of tiie ruhkar is quite clear. It indicates lo 
us that the parties concerned intended to 
have nothing whatever to do witli tlie 
right of lire emption whether by custom 
or bv contract. 

No other point arises for discussion. 

We dismiss the appeal under O. XLT, 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

APPEAL FROM Appellate Decree 
No. 1939 OF 1922. 

April 2, 1925. 

JVesent;—Justice Sir liwart Greaves, 

Kt and Mr. Justice Cuming. 

GOPl MOHAN MAZUMDAR and othurs— 

Defendants—Appellants 

versus 

NAWAB BAHADUR of MURSIHDABAD 

—Plaintiff—Respondent. 

Bengal Tenancy Act (VIJI of 1885). s OO-Landlord 
and Lant-Suit for enhancement-1 enure ^ 
since Permanent Settlement—b ixity of lent Pie 
lumption, absence of-Conlract, whether can be proved 
\X\iQve in answer to a suit for enhancement of 

rent the defendants plead that the ;a77ia is won ran 

vtokarrari and that, therefore, there can be no eMiance- 
ment a finding that the jama was created aftei the 
Permanent Settlement and that couseiiucntly no 
nresuSn arises under s.. 50 of the Bengal 
Tenancy Act is not enough to dispose of the defence 
■Nfktwithslanding such a finding it is open to the 
Ifendanlrio establish on the evidence Uml here 
was a contract that the rent of the tenure should not 

Appeal against a decree of the Special 
Judge, Murshidabad, dated the 
AT)riri922, affirming that of the Afsistant 
Settlement Officer, Rajehahi, erted th$ 

20th of, September 1920, 
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Mr. Bipin^ CluDuha MttUick and IJabti 
Rabindra Xath Banerji, for the Appellants. 

Messrs. Hemendra Chandra Sen, Amarcn- 
dra }\ath Bose. B'dbus Gopendra Xath Das 
and Suresh Chandra Mukerji, for the 
Respondent. 


JUDGMENT. 

Greaves, J.— Ihis is an appeal by the 
defendants against a decision of the Dis¬ 
trict Judge of Marshidabad, affirming a 
decision of the Assistant Settlement Officer 
of Rajshahi. The plaintiff, the landlord, 
claimed enhancement of rent. Defendants 
pleaded that the jama was moi.'ru-?/ moka- 
rrari and that, therefore, there could be no 
enhancement. Both the Courts below have 
found that the jama was created after the 
Permanent Settlement. The louer Appel¬ 
late Court seems to have thought that 
once this was established, the fact that no 
presumption, therefore, arose under s. 50 
of the Tenancy Act disposed of the case. 
In our opinion, this is not so. It is true 
that even if the tenure had been held for 
a long period at the same rate of rent, no 
presumption as to its permanency could 
arise, if, as has been found, the tejiui’e 
was created after the Permanent Settle¬ 
ment. But even if so, it is open to the 
defendants who are sued for enliancement 
of lent to establish on the evidence that 
there was a contract that the rent of the 
tenure should not be enhanced. Unfor¬ 
tunately, the lower Appellate Court has 
not found whether or not any such con¬ 
tract existed; and the matter will accord- 
§0 back to the Judge in the Court 
below in order that he may arrive at a 
finding on the evidence, both documentary 
and oral, in the suit as to whether there 
was any arrangement or contract between 
the parties that the rent of this holding- 
should not be enhanced. ^ The same point 
arose m the case of Nityananda Pal v 
Nanda Kumar Chowdliury {{}. The decree 
of the lower Appellate Court is accord¬ 
ingly reversed and the matter must go 
back in order that the case may be con¬ 
sidered from the point of view indicated 
in this .ludgment. Costs of this appeal 
and of the remand will abide the decision 
by the lower Appellate Court who will 
finally dispose of tlie case 

Cumini:, J.— I agree! 


^'ippeal allowed; 
Case remanded. 

(1) 10 Ind. Cas. 163j 13 C. L. J. 415. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 706 of 1923. 

January 30, 1925. 

Present Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

ABDUL AVAHID— Plaintiff—Appellant 

versus 

HATIM ALI— Defendant—Respondent. 

Prt-empn'oH—Wajib-ul-arz, entry in, eon- 
Mruction <>/ Partition, eiject o/—Shurkdyan deh, 
incaninj of—pesumed muafi land, salt of-Pre- 
cmjnii'U, u'luthercau be claimed. 

An .-mry in a wajib-ul-arz recording a custom of 
I'rv-eniptmii gives rise to the presumption that the 
ou.<t(>m exists in the village, [p. 4.35, col. 1.] 

The i)ar<igraph in a wajib-ul-arz recording a custom 
of pre-ein]»tion stated generally that the custom 
prevailed in the village and the list contained in the 
l)iiragra])h comprised shares both in khalsa and 
resinned niunti and there, was nothing to indicate that 
the entry was conlined to sale of shares in khalsa land 
alone. Sulisc-quent to the date of the wajib-ul-arz 
the village was partitioned into distinct mahals. 
One of the niahaU consisted entirely of proprietors 
who were originally proprietors of resumed ntuafis. 
One of these proprietors sold certain land and jilainl- 
iiT, who was a jwoprietor in the same malial as the 
veiidoj-. hrought a suit for jire-emption. The wajib-ul- 
ur: gave the right of pre-emi)lion to skurkayan deh: 

Held, 1 11 that the custom of pre-emption must he 
deemed to exist in the mahals into which the village 
had been divi<led after the i)artition; [p. 435, col. 2.] 

(2) that the custom was applicable to resumed muafi 
lauds and was not confined to khalsa lands alone; 
[ibid.] 

(3> tliat the words shurkayan deh must after the 
partition be interpreted as meaningsAurfcaj/an maAal 
and that although the custom of pre-emption con¬ 
tinued after the partition it must now be confined 
only to those co-sharers who had a joint interest in 
the same mahal with the vendor; [ihic/.] 

(4) that the plaiutiR being a co-sharer in the sante 
mahal with the vendor had a preferential right of 
lire-emptioii «'is against the vendee who was a co¬ 
sharer ill another mahal and, therefore, a stranger to 
the vcndoi’. [»6id.'| 

Second appeal from a decree of the District 
Judge, Bulandshahr. 

Messrs. Mushtag Ahmad and Iqhal Ahmad, 
for the Appellant. 

Dr. Kailas Nath Katju, for the Respond¬ 
ent. 

JUDGMENT.-This is a plaintiff's 

appeal arising out of a suit for pre-emp¬ 
tion with respect to the sale of a share 
situated in mahal mvnzabta of AbdulWahid 
the plaintiff, in which the plaintiff and 
the vendor had proprietary interests, and 
in which the defendant-vendee has not 
proprietary interest. There were many 
pleas taken by the defendant. Among othera 
were the pleas that there was no custom 
of pre-emption in this village; that the 
custom did not apply to resumed muafi 

lands wliich had been sold and lastly 
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that the defendant being a proprietor in 
the village outof which this mahal liad been 
carved, he was on an eciual footing with 
the plaintitf. The Court of liist instance 
decreed the claim; but on appeal the lower 
Appellate Court dismissed the suit in 
toto. 

To prove the existence of this alleged 
custom the plaintitf produced a wajih-uf- 
arz of the year 1873 which contains a 
clause relating to the right of pre enip- 
tion. On behalf of the defendant three 
judgments, namely, of 1879. 1895 and 1899 
were produced where a claim of pre emp¬ 
tion was asserted, but not allowed. The 
plaintiff produced a judgment of the year 
1910 which we understand was allirmed 
by the High Court in second appeal and 
where a claim for pre-emption on the basis 
of custom was upheld. We may note that 
the judgments in the earlier cases pro¬ 
ceeded on a view of law which does nc)t 
now prevail. The learned Judges did not 
proceed on a presumption in favour of 
the plaintiff but rather thought that the 
wajib-ul'Cirz not having been signed by the 
parties was not conclusive. In the second 
case the learned Judge held that tlie 
custom did not apply to muafi dawami. 
It is possible that the whole wajib-ul^arz 
was not before him because in the v^njib- 
ul~arz in Ch. Ill, para. 1, there is a 
special mention that transfers of viuali 
dawami take effect subject to the right 
of pre-emption. 

The last judgment is in favour of the 
plaintiff. 

In our opinion there is nothing to rebut 
the ordinary presumption arising from the 
wajib-ul-arz that a custom of pre-emption 
exists in this village. We, therefore, agree 
with the Courts below that it must be held 
that a custom exists. 

The next question is whether such a 
custom applies!to munzabla. In para. 

5 of the wajih-ul-arz after giving a long 
list of the transfer that were in existence 
at the time of its preparation, there is a 
recital that no other property is under a 
mortg^e and that in future eveiy co-sharer 
will have a right to sell his share, but he 
shall first sell to his own brothers and if 
they refuse then to shuricayan deli (co- 
sharers in the village), and if they also do 
not take then he may transfer it to any 
one he pleases. 

Paragaph 14, which has the heading of 
the custom of pre-emption states that pre- 
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emption prevails. It is noteworthy tliat in 
this paragraph llie list comprises botlisliaics 
in hhai.sd and resumed muaii and there 
is nothing in it to indicate that tlie entry 
was coiilined to sales of shares in klialaa 
land alone. Furthermore, since the prei)ara- 
tion of the irn the village has 
been partitioned into two distinct 
The plaintiff’s mahal now con.sisi.s of only 
one class of proprietors who originally 
were lu'opiietors of resumed nuKt ii.i and 
now are co-sharers in tins new mahal. 'The 
plaintiff and the vendor are both co-sharers 
and they are on the same footing, whereas 
the defendant-vendee is not a co-sharer 
in this mahal. The custom must be deem¬ 
ed to exist ill tliis new mahal. 

It is next contended before us that tlie 
defendant being a proprietor in the village 
is on the same footing as the plaintitf. 
This contention cannot prevail. Prior to 
tlie partition lie certainly was a co-sharer 
with the vendor but since the partition 
he has gone off to an entirely different 
am/m/ and has no CDiumunity of interest 
left with the vendor. 

'I’lie words i^hnrk(nia)i dth must now be 
interpreted as meaning shurkayan mahal. 
The custom continues but it is now confin¬ 
ed only to those co-sharers who have a 
joint interest in this mahal. 

We are accordingly of opinion that the 
view taken by the learned Judge is not 
correct. We allow this appeal and setting 
aside the decree of the. lower Appellate 
Court restore tlie decree of the Court 
of first instance with costs in all Courts, 
including in this Court fees on the higher 
scale. We extend the time for payment 
to six months from this date. In case of 
default of payment the suit shall stand 
dismissed Avith costs in all Courts includ¬ 
ing in this Court fees on the higher scale. 

2 K. Appeal alloived. 


CALCUTTA HIGH COURT. 

FUn.M OUIGIN.AL CiVll, J URISDICTIOK 

No. 6 OF 1925. 

February 19, 1925. 

Prcscnt:—Siv Lancelot Sanderson, Kt., 
(’hief justice, and Mr. Justice Paiikin. 
ANDERSON KIRKWOOD TENNENT- 
pLAiNTiFF—A ppellant 
versus 

WALTER MITCHEL— Defendant- 

Respondent. 

Civil procedure Code {Act V of I'JOS), 0. VZ, r. iC— 
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ANDER50N KIRKWOOD TEN'NENT V, WALTER MITCHEL. [88 I 0. 192^ 

Srir/c<K-o .1.7//../S-. :l'. ■-i>ir.nii,!yr. uniicces.sarv nr scandalous, or which mav 

ofchequf-^nnda>.nr.;„ai( ihnt ch-,,,. uu.uU ! I, prejudice, cmbarrass or delay the 

presi-nieU ill n uA-:/■ .* fair trial of the suit; ’ and it is upon the 

Tlif jurisiii.'tiun t.. .siiikymi pi.;ulin<;s v.ini-li i:; ground tliat the written statement would 
ffiveii to ilie rouit j.yo, M, n the c. p. is eml)arrass and delav the fair trial of the 

caution. A writit-n staten.ent ..ii^lit not t" ia-j^tnick suit, that the order has been made, 
out unless it is clear l.eyond all r. asonahle doubt tliat The Suit waS brought by the plaintiff tO 
the allegations wlii.-li the defendant Ins put uj.ou the recover the SUITI of Rs. 11 000 and it waS 
rocorHju,.sn(-|n,Y-«nn,.tariu<l..^^^^ alleged that that Sum was advanced to 

the record the trial of the suit must he niinccessarilv defendant on the. 4th of April 192J 

delayed, [p, -i;;:. fol. 1.] and that in return for that advance the de- 

The Court should n< f. as a rule, decide a point as to feiidant gave the plaintiff fouT cheques, 
the relevam v uf innltfrs ,.n an a|.|.ii™ti™ to strike oot ,vhich were post-dated and bore the dates re- 

Oral evidence is adini^.silile to j»rove a Cuatein- SpectnPl}" the 1st of October, the 
})oraneous verihii arranjrement, upon the faitlM f which November, the 1st of December 1923, and 
an instrument was liomlcd over that it wnuld h,.t he the 1st of January 19*^4 

"'A' ” '’’he plaint further alleged that the defend- 

In answar to a suit to recover the amount of certain promised tO re pay the SUIU Ox IvS. 1J,UUU 

clicque.s, it whs j.!*iidcd ).y the dt f.-mhint tli.-it when Oil the aforesaid dates. 

the cheiiucs were hmidf.i over to the phiintiff it wns The plaint then alleged that the cheques 

Oidll\ HK^^^d L'cn till* piUlirs lluit in tluM*V(nt of wpi’P r] nl v* nrPQPn fprl * Kiif i^nvmpnt refUS* 

a certain di>,mte being s.tihtl in a cn:»m manner the TT ® “ Drescntefl but paymcn vas re ua 

clicques would not If pu s utLcI for paurent. On an grouild endorsed Upon thechcqup. 

application iiy the phiiniiiV to .Arii.e ..ut this ['lea. the Tlie endorsement was “ payment stopped hy 

(.'ourt held that of ihe uud agrcfmont whieli the <1 rawer.” 

the defendant alleg. d woiihl m.l l;e admhsihle under I’hp /L.ifpnrl->nf i'r> L ic ^erit Qtatement 
92 of the KvideneeA.t and that consecjuentlv the . 7 r ^ H f-ff ^ 1 

plea must he .struck out: ‘ ?et up the defence that the plaintiff was a 

//eld, that as the pleadings si»h d the allegation of Tiirf Commission Agent ; that the de/eiid- 
the defendant was su«ceptih!e of the meaning that ant had given him instructions tO back 8 

1 U “''“V ‘4iecms lothe ]),-jr,se called ” Better Hone ” and that the 

plaintiff, It wasagrecfl lelwecn (him IhatthechefpKs ir iiopc, . 

should not he presented for jayment until a disjmle Pl‘^*ntiiT had failed tO carry OUt hlS inStn 
which had ari.sen helwren the parties should le tions, whereby the defendant had lost 8 
settled in the manner whHi wa.s .stated in the written SUm of about Rs. 20 000 inasmuch aS the 
statement and that m this view of the case evidence of Ijoi-cp wliirdi thp flpfp’ndant desired tO back, 
the oral agreement migdit he admissible under proviso i V ’ Vi ^7? ^ iViJod that 

(3; to s. 92 of the Evidence Act and that, therefore, the It was then allegea 

order striking out the plea could not he upheld. [p.’43(), lb® plaintiff denied that he had rcceiveu 
J . . , . , these instructions; that a dispute arose an^ 

Appeal against the judgment of Mr. Jus- the matter w'as reported by the defendan 
tice Buckland, dated the 6lli January 1925. to the Stewards of the Royal Calcutta Turf 
Messrs. LangfordJames and F. Surita, Club; that the plaintiff was intending fo 
jor the Appellant. leave Calcutta ; and, it was then arranged 

Mr. L. F. b Pugh, for the Respondent. that the settlement of that dispute shouW 

JUDGMENT. ^ be postponed until his return which, ^ 

Sa.naer9on, C. J.—This is an aj)j>eal w'as anticipated, would be about Septemoe 

by the defendant against the judgment of 1923. 

my learned brother Mr, Justice Buckland The defendant then alleged as follows."^ 
which was delivered on the 6lh of January “The defendant on the said date (U, fh® 
1925, by which the learned Judge directed 4th of April 1923) made over the fourposf* 
the defendant s written^ statement to be dated cheQues referred to in the plaint 

as plaintiff and it was orally agreed by 

this appeal is in the nature of an inter- between the plaintiff and the defendant 
locutory appeal, the hearing of it was ex- that on the dispute being settled as afore- 

,. . said, the said cheques would not be presen 

The application was made by the plaint- ed for payment ” ^ 

iff under 0. VI, r. 16 of the First Schedule The learned Judge decided that evidence 
^ the C. P. 0.1 hat rule is as follows: “The of the oral agreement, which the defend 
Court may at any stage of the proceedings alleged would not be admissible under s. j | 
order to be struck out or amended any of the Indian Evidence Act; conse^uuri 
paatter in any pleading which may be he came to the conclusion that the 




[88 1 0,1925] 


AMDERSON KIRKWOOD TBNMEN’T r. WALTER MlTCHEL. 


437 


statement in that respect was emharrassing 
and would delay the fair trial of the suit; 
acting upon that opinion the learned Judge 
ordered that the written statement should 
be taken off the file. 

With great respect to the learned Judge, 

I am of opinion that the written statement 
ought not to have been struck out on that 
ground. 

It is clearly established that the Court 
should not, as a rule, decide an important 
point as to the relevancy of matters on an 
application to strike ont. 

The jurisdiction which is given to the 
Court by 0. VI, r. 1(>, isone which, in my 
judgment, ought to be exercised with great 
care and caution: and it follows that a 
written statement ought not to be struck 
out unless it is clear beyond all reasonable 
doubt that the allegations, which the de¬ 
fendant has put upon the record, are sului 
as cannot afford a defence to the action, 
with the result that if they are allowed to 
stay upon the record, the trial of tlie suit 

must be unnecessarily delayed. 

In this case, there is a matter which, in 
my judgment, is decisive of this ajipeal. It 
was referred to by the learned Counsel tor 
the plainlilf in the course of his argument. 
The question whether the alleged oral 
agreement, upon which the defendant relies, 
is admissible in evidence, will depend to 
some extent upon the way in which the 
defendant’s case is presented at the trial. 
The allegation in the written statement as 
to the oral agreement is open to the criticism 
that the meaning thereof is not clear, and 
I could well-understand the learned 
making an order that the pleading shouki 
be amended and made more explicit. 
however, was not done. As the pleadings 
stand the allegation is susceptible of the 
meaning that when the defendant handea 
the four cheques to the plaintiff, it '^as 
agreed between them that the cheipies 
should not he presented for payment until 
the dispute which had arisen l.ietween 
the parties should be settled in the manner 
which was stated in the written stetement. 

Under these circumstances I am not pre¬ 
pared at this stage of the proceedings to 
hold that evidence of such an agreement 
would be inadmissible having regard to the 
provisions of s. 92, proviso (3j of the Indian 

Evidence Act. . 

It has been held that evidence is admrs- 
sible which shows a contemporaneous veibaL 

arrangement, upon the faith of which an 


instrument w.is handed over, that it would 
not be effective or (operative until a certain 
condition has been fulfilled. 

In my judgment, therefore, the learned 
Judge ought not to have exercised the 
juri.sdictioii which was vested in him by 
b. V[, r. K). by striking out the written 
statement. 

With regard to tlie other part of the 
written statement, namely, that which al¬ 
leges that "there isa sum of Ks. 9,090 due 
and owing to the defendant by the plaint¬ 
iff b^ing the difference between the said 
sums of Rs. 20,000 and lU. 11,000 all or any 
portion of which sum the plaintiff has fail¬ 
ed to jiay to the defendant,” and that part of 
]iara. 7 wliich jirays foi a deeree in favour 
of the defendant against the plaintiff, I 
agree with the learned Judge that those 
nllegalioiis should lie struck out of the 
written statement for the reasons which the 

learned Judge has stated. 

1 do not mean to say that the previous 
paragraplis whicli set out the alleged facts 
upon which the defendant relied and which 
I'^d up to the allegation of tlie oral agree¬ 
ment should be struck out : I confine my 
decision solely to ))‘iras. G and / of the 
written statement which, in my opinion, 
should be struck out. 'I'liis is without pre- 
iudic-jlo any right whic'i t he defendant may 
liave to institute a suit iu respect of these 

alleg.Uions. ^ , . 

Ko- these reasons, in my juJginent, Uiu 

appeal mast be alimvea, aa;l H's >"1 
Judge's order SO far as it direct-, that the 
wdtlen statement should be ta.con off the 
file must be sot asidr The wntteii state- 
neat will stand, except tluU pans, b and 
7 so far as thev relate to the iletendant s 
claim for Rs. 9.001) must be struck out 
Kach party will pay his own costs of the 

application before Mr. Justice , 

The plaintiff must pay the defendants 

“nav “i’regmatu. the fact that it might 

bddomeTvhat embarrassing to r,.y learned 
brother Mr. Jastice Bnekland to try this 
„ in view oithe opinion which he has 
T V Vxi^^reshd 've think it desirable 
thil t ii^case should he tried by another 
h. U I, therefore, direct, that this case 

' U la 1.0 nlacKl ill Mr. J Ii.^tice- Page s list, 
^dth Ul>eA ‘0 ‘he parties to apply for a 

^’’Rankin. J.—I , i. 

The foarned Judge has not merely ob¬ 
jected to the lack of clarity m certam ayords 
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in the midrllo of ])arn. 4 of tlie written 
statement, and aocordingly gone on to tell 
the defendant tliat he ouglit to have plead¬ 
ed better, and given liim upon certain 
terms a few ilays in which to make the 
matter clearer; but he has struck out the 
written statement altogether, having come 
to a linding that tlie defence disclosed in 
para, t is one wliich must be inadmissible 
in evidence in view of s. 92 of the hbddence 
Act. Tefore that could l»e dotie, it must 
be veiT clear that the defence put forward 
is inadmissible in evidence. Far from 
thinking that that is very clear. 1 am dis¬ 
posed to think that it may very well be 
tliat the oral agreement as expressed in 
para. 4 is within proviso to s. 92. Fortliis 
reason it seems to me that the order of the 
learned Judge with regard to this matter 
cannot be upheld. 

I agree also with regard to tlie alleged 
counter-claim for Us. 9,000 which is set up 
in paras. () and 7 of the written statement, 
that those ought to he struck out without 
any opportunity to amend, having regard to 
the fact that this counter-claim cannot be 
tried in this suit. 

K. Appeal alloti'cd. 


ALLAHABAD HIGH COURT. 

Lkiti-rs Patrnt Appical No. 105 of 1924 

Marcli 13, 1925. 

Present;—Sir (Jrimwood Alears, Kt., Chief 
Justice, and Justice Sir Theodore Caro 

Piggott, Kt. 

KANJI MALIj—Plaintiff— 
Appellant 
versus 

DURGA PRASAD AND others—Defendant! 

Respondents. 

CAril Procedure Code (Act V of lOOS), (). XLI, r. Si 
Decree agaimt some defendants—Appeal—Decree 
whether can be passed against defendants who wen 
absolved by Trial Conrf. 

W here Ji jilaintifT obtains a decree against someo: 
the defendants in the suit and no decree is passet 
against the other defendants, but on an appeal by tin 
judgment-debtor defendants the Ai)pellate Cour 
comes to the conclusion that the decree should havi 
been against the defendants v/ho have been absolvec 
from liability by the Trial Court, and not against lh( 
defeiidants-appellants, it can apply the provisions o 
0. XLI, r. 33 of the C. P. C., to give appropriate relic 
to the plaintifT. [p. 139, col. 1.] 

Neclamani Patnaik Museadi v. Sukaduva Ifehara 6t 
Ind. Cas. 255; 43 M. 803; 12 L. W. 269, relied on ’ 


Letters Patent Appeal from a judgment 
of Mr. Justice Mukerji, dated the 19th 
March 1924. 

Messrs. P. L. Banerji and S. N. Gupta, for 
the Appellant. 

JUDGMENT. —This was a suit for 
)rolits, and accounts had to be adjusted as 
between three distinct parties, namely, the 
plaintiff, Kanji Mai, the third defendant 
Durga Prasad and the other two defendants 
Jugal Kishore and Ram Chandra in respect 
of whom a joint account was required to 
be taken. 'J'lie rase underwent various 
vicissitudes; but in the end a learned 
Judge of tliis Court on the basis of ex¬ 
press findings of fact returned upon issues 
remitted for the purpose, arrived at the 
conclusion that Kanji Mai, the plaintiff, 
A^as on a fair settlement of accounts, en¬ 
titled to recover Rs. 242-7-G in all from the 
other co-sharers. He also found that 
Durga Prasad was in debt to the other 
co-sharers hy reason of realizations which 
he had made in excess of his rateable share, 
to the amount of Rs. 202-14-11. On these 
facts the learned Judge rightly held that 
there ought to be a decree in favour of 
Kanji Mai against Durga Prasad alone for 
a sum of Rs. 202-14-11. It was found that 
there had been a settlement as between 
Kanji Mai and the other two defendants 
so that it was not necessary to go further 
into the question of their respective rights 
or liabilities. The learned Judge, however, 
held that, becaii.se no decree had been 
passed against Durga Prasad and the 
jilaintiff liad never appealed against the 
decree u hich dismissed his claim as against 
Durga Prasad, no decree could be given 
in favour of Kanji Mai on the second 
appeal which had been filed by Jugal 
Kishore and Ram ■ Chandra. The matter 
lias been brought before us in an appeal 
under the Letters Patent in which all the 
defendants to the suit as brought are 
impleaded. The plaintiff Kanji Mai relies 
on the provisions of O. XLI, r. 33 of the 

C. P. C., and contends that there ought to 
have been a decree in his favour against 
Durga Prasad for Rs. 202-14-11. Reliance 
is also placed on the case of Neelavtan^ 
Patiiaik Mussadi v. Sukadvva Bekara (U 
as authority for the proposition that the 

provisions of 0. XLI, r. 33, of the C. P-V » 

can be applied so as to give appioiu iate reliei 
to a plaintiff who appeared before the Ap 

ai CO Ind. Oas. 255; 43 M S03; 12 h 269 
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pellate Court as a respondent under c-ir- 
oumstances closely analogous to those now 
before us. lu our opinion, this contention 
is well-founded. We modify the decree 
of the learned Judge of this Court and 
instead of dismissing the plaintiff’s claim 
altogether we grant him a decree for 
Rs. 202-14-11 against the defendant Durga 
Prasad alone. 

The costs as between these two parties, 
which will include fees on the higher 
scale in respect of both hearings in this 
Court, will be adjusted on the basis of 
payment and receipt in proportion to fail¬ 
ure and success calculated on the total 
amount originally claimed. 

z. K. Decree inodijicil. 


MADRAS HIGH COURT. 

Original Side Appeal No. 114 of 1923 

AND 

(Civil Miscellaneous Petition No. 3989 

OF 1923). 

December 18, 1923. 

Pment:—Sir Walter Salis Schwabe, Kt., 
Chief Justice, and Mr. Justice Ramesam. 

P. SUNDARAM MUDALIAR- 
Plaintifp—Apprllant 
versus 

C. MUTHUSWAMI PILLA I— Defendant 

—Re.spondent. 

Madras High Court Original Side Rulen, O. XX, 
r. U (1) — Practice—Original Side—U nder-chapter 
sitif— Decree by Deputy Registrar—Stay of execution, 
unconditional, whether can be grayited. 

Where under the Madras Original Side Rules, a 
decree is passed by the Deputy Registrar in an under- 
chapter suit, it is not right for a Judge to stay execu¬ 
tion of the decree unconditionally, or by imposing 
simply a condition as to giving security f(»r a small 
amount for the defendant's appearance, [p. L'W. ccd. 2.] 

The fact that the defendant’s property is tied up 
may be a ground for a conditional but is not a ground 
for an unconditional stay. [i6i</.J 

Appeal from an order of Mr, Justice 
Devadoss, dated the 14th December 
1923, and made in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court, on the Judge’s summons taken 
out by the respondent (defendant) for the 
extension of time for payment of the amount 
of the decree to be passed in C. S. No. 738 
of 1923. 

Petition praying that in the circumstance, 
stated in the accompanying affidavit filed 
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thcrewitli, the High Court will be pleased 
to iliivet the re.spondent herein to furnish 
security foi' the amount due under the 
decree in C. S. No. 73S of 1923, on the file 
of t)ie Hia:h Court. Original CivilJurisdic- 
ti>a. pm ling di-;p)-(il of O. S. No. 114 
of 1923, i)referred therefrom to the High 
Court, Appellate Jurisdiction. 

jMi*. 1 . r. Scshachariar, for the Appel¬ 
lant. 

Messrs. (!. krishnasu'au'i It/er and A. 
I\(tmasirnmi Jin-nciar, for the Respondent. 

JUDGMENT. 

Schwabe, C. J.—In my judgment, 
the order made in this case was wrong, 
apart altogether from the question, whether 
there was any power, undei- the circum¬ 
stances of the case, to make an order under 
0. XX. r. 11, f 1) in that the decree was passed 
under the Rules by IheDepiity Registrar on 
December tlie 11th and this order was made 
by Devadoss. J., several days later. For 
I do not think it right for the Judge, upon 
the making of a decree, to stay the execu¬ 
tion of it unconditionally, without very 
much better cause being shown by the 
defendant than that his property is tied 
up and that he cannot lay his hands upon 
it for the moment. That may be a ground 
for staying execution conditionally, on the 
judgment-creditor being in some way secur¬ 
ed. In my view, it is not correct, under 
these circumstances, to stay execution un¬ 
conditionally, or by imposing simply a 
condition as to giving security for a small 
amount for a defendant’s appearance, in 
six months’ time as was done in this case. 
Rut it is suggested that, in the interests 
of everybody concerned, it will be possible 
now to make a satisfactory order, as to 
the terms, on which this decree may be 
stayed, and it is suggested that the respond¬ 
ent-defendant will be able to give to the 
plaintiff in a short time security to his 
satisfaction. Therefore, I propose to ad¬ 
journ the hearing of the appeal until the 
7th February and if. meanwhile, the de¬ 
fendant gives security, either on property 
or in the ordinary way, to the satisfaction 
of the Deputy Registrar, Original Side, the 
stay will stand. If by that time, he fails 
to give the- seeurity, the stay must be re¬ 
moved and, in any event, the taxed costs 
of this appeal must he paid by the respond¬ 
ent and the costs of the motion in this 
appeal will be payable by the defendant. 
The defendant says that, on an application 
to the Tanjore Court, where a Receiver has 
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l)een appointor! of liis property in a matter 
•\vhich came before us the other day, he 
■will ])r'*bal.ly (‘btaiii nutliority to pay to 
the pres- iit ]0,aialift‘ the amount of his 
de!:its. far as we are concerned, ^ve 
think that it will be very desirable tliat 
such an api'lication sliall be made, but 
we know nothing as to its practicability. 

Ramesam, J,—I agree. 

V. X. V. 

z. K. Appeal nHoired. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 130 

OF 1924. 

May 5, 1925. 

Pi'csent: —Mr. Justice Sulaiman 
and Mr. Justice Daniels. 

DUHOA RAM— Opposite Party— 

Appellant 
vcvsus 

IIAR KISHEX DASS— Appuc.\nt 

—Respondent. 

Provincial In.*olrency .‘lo( A’ of s. Ci~Act 

of insolvcnrii- Piiirlinsi}i(i fjitorh from one creditor 
and paijin'j off others Ceasing to prosecute business 
ii'ith vitjour, irhetlicr art of insolvenrti. 

T'h<' hicfs that a ivtail seller I'f {(oetls 1ms been 
^nireliasiny: from one ereditor and has been 

sellin'.r tl em ill retail and usin" the sale-proceeds to 
pay clt dtlier <’redit()rs and tliat he has not been keep- 
iii? np liis aeeounts for some time jiast and has ceased 
to carry on his husiiiess with vigrnirdoiml constitute an 
act of in.solveaey within the inraning of s. G of the I’lo- 
vin<‘ial Insolvency Act. 

First appeal from an order of the Dis¬ 
trict Judge, Ghazipur, dated the Kith of 
May 1924. 

l\Ir. iV. Vermn, for the Appellant. 

Mr. U. S. Bajpai, for the Respondent. 

JUDGMENT. —Tiiis is an appeal from 
an order declaring the appellant, Durga 
Ram, an insolvent on the application of the 
respondent Har Kishan Das to whom he is 
indebted. It is dillicult to know exactly 
on what grounds the learned Judge has 
granted the petition. The acts of insolvency 
alleged in the creditor’s petition were, first, 
that the insolvent was removing his pro¬ 
perty in order to avoid paying his creditors, 
and^ secondly, that he did not sit at his 
shop and was about to go to Calcutta. The 
learned Judge finds neither of these allega¬ 
tions to he proved. As regards the absence, 
he says that all that is proved is that the 
appellant was absent from his village for 

about two or three hours on one occasion 


wlien tlie munim of the shop went to collect 
the debt. This is not sufficient to constitute 
an act of insolvency within the meaning 
of cl. [<l) {ii) of s. 6. The grounds- on 
which the learned Judge seems to have 
proceeded are that the defendant who is a 
cloth dealer has been purchasing cloth 
from the applicant, selling it retail and 
using the sale-proceeds to pay up creditors 
other than the applicant. He further 
finds that the defendant has not been keep¬ 
ing up his accounts for about a month 
]iast and hasceased to carry on his business 
with vigour during these days. Neither of 
these two acts constitutes an act of insolv¬ 
ency within the Provincial Insolvency Act.. 
Nor does the fact that he is unable to 
y)ay his debts in itself suffice. We allow 
the appeal and set aside the order of 
adjudication. The appellant will get his 
costs. 

z. K. Appeal allowed. 


PRIVY COUNCIL, 

Appeal from the Bomuay High Court. ^ 

January 23, 1925. 

Prcsrnf;—Lord Shaw, Lord Blanesburgh, 

Sir John I'idge, and Mr. Ameer Ali. 

MOTILAL ITCHPALAL GANDHI— 

Apfkllant 

versus 

HAJI MOOSA HAJI MUHAMMAD— 

Respo.ndent. 

Vendor and purchaser—Sale of immoveable pro- 
perty—Conclusion of negotiations—five days' notice to 
complete contract, whether unreasonable—Contract 
-Id {IX of 1873), s. 56. 

A contract foi- the sale of immoveable property 
contained a clause making the settlement and the 
payment of the price subject to the condition that 
time was of the essence of the cx)ntract. The investi¬ 
gation into title, however, took nearly six months and 
at the end of that period when the purchaser had 
been satisfled as to the vendors title and a draft 
conveyance had been prepared and approved by the 
vendor and had been sent to the agents for the pur- • 
chaser, the vendor gave notice to the 'purchaser to 
complete the sale without delay. To this the pur¬ 
chaser replied that he was ready \p complete 
the sale and had the purchase-money lying idle 
with him. Thereupon the vendor wrote to the 
purchaser again giving him five days’ notice withm 
which to have the sale-deed engrossed and to pay the 
purchase-money: 

Held, (1) that the purchaser having replied to the* 
first letter of the vendor to the'effect that the pur¬ 
chase-money was ready, was estopped from coatwid 
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ingthat five. di\ya‘ notice was too short a period for 
him to provide the pvirchnse money ; [p. 142, col. 2.] 

(2) that In any case having regard to the oircum- 
stancss of the case the notice givt*u by the vendor to 
the purchaser was not unreasonable and that the 
purchaser was bound to complete the sale within tlie 
period of the notice, [ibid.] 

Messrs. George Lowndes and E. B. Ha ikes, 
for the Appellant. 

JUDGMENT. 

^ Lo)?d' Shaw'.— The Board is at a con¬ 
siderable disadvantage in this case on 
account of the absence of. the respondent. 
The case, however, has been explained with 
complete candor and fullness by vSir George 
Lowndes, on behalf of the appellant. 

In the contract for the sale of this im¬ 
moveable property, made in the month of 
February 1919, there was a clause making 
the settlement and the payment of the 
price-subject to the condition that time was 
of the essence of the contract. The negotia¬ 
tions, however, proceeded, and the parties 
entered into communication ' with regard 
to the furnishing of a title, requisitions 
were made and answered, and arrangements 
with the Municipality, usual in 1"^ ^, 

had to be come to, so that the batakki 
announcements should be made in the 
district. 

It is quite clear to their Lordships that 
the time allowed for completion was far 
exceeded and the condition as to lime being 
of the essence of this contract was, by the 
conduct of the parties, obliterated there¬ 
from. 

The circumstances which are argued to 
be alone relevant to the issue, are said to 
begin late in the month of August 1919. 
But their Lordships desire it to be under¬ 
stood that they make no pronouncement 
with regard to whether a notice as to com¬ 
pletion would be reasonable or abrupt in 
Jhe case of a contract made at that period. 
\VK been made months before. 

What had happened was that before the 
period in August 1919, alluded to, a clean 
Bile had been furnished, a draft convey¬ 
ance had been prepared, it had been ap¬ 
proved by the vendor and had been sent 
to the agents for the purchaser; and that 
nothing de -facto remained to be done of 
tms transaction—every kind of complication 
being removed—except the mere clerical 
Item of engrossing the draft, and the 
nnancial result, namely, the payment of 

Those two matters alone remain- 
6 C 1 . the price to be paid and the draft con¬ 
veyance engrossed for signature, 


In those circumstances, on the ' 23rd 
August 1919, the vendors’ agents wrote 
saying that the matter must be completed 
without delay. They intimated by their 
letter of that date that nearly six months 
had elapsed since the agreement was exe¬ 
cuted, and the sale must accordingly now 
be completed. The letter may be fully 
quoted. It is as follows, :— 

“Bombay, 23rd August 1919. 

“Messrs. Rustamjiand Ginwala. 

“ Re Sale of Property at Ardeshir 

Dady Street. 

“ Dear Sirs, 

“ We extremely regret to note that we 
have not yet received the engrossment of 
the conveyance forourcomparison. Requisi¬ 
tions on title were answered long ago. Your 
client had inspection of Trust Deed, and 
they have been satisfied on all the points. 
Our client has waited sufiiciently long for 
completion. 

“Our client says that your clients have 
no money and that they have purchased 
the property from our client only with a 
view to profiteering. They are out for some 
purchaser but they have not been able to 
secure any. It is nearly six months that the 
agreement was executed and tlie sale must 
now be completed without any delay. You 
should not lose sight of the fact that the 
agreement provides that the time for 
completion is the essence of the contract. 

"We are, therefore, instructed to request 
you to send us the engrossment for com¬ 
parison. The draft conveyance has already 
been sent to you duly approved. We are 
expecting the engrossment within four 

days from the receipt hereof by you. 

“ Yours truly, 

“ (Sd ) MOTIOHAND and 

DEVIDAS.” 


rhis letter of the 23rd August was not 
natural in the circumstances which their 
rdships have stated, namely, that every- 
ng except the clerical part of engrossing 
j draft and the financial part of pa 3 ’ment 
4 been already finished, 
n answer to the letter of the 23rd August 
s letter, dated 25th August 1919, was, 
wever, received by the defendant’s agents 
m the agents for the plaintiff, the 

rchaser. They say: fiaio 

“Bombay 25th August 1919. 

“ Messrs. Motichand and Devidas. 


“Dear Sirs, . 

“ With reference to your letter dated thg 
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23rd instant, we beg to state that the delay 
was on your client's part in not replying to 
the requisitions in time and not furnishing 
the Municipal bill for a very long time. 

"We received the hattaki only recently 
and have since then tahen the engrossment 
in hand which we shall let you have as 
soon as it is ready. Your client’s suggestion 
that our client has no money or that he 
is trying to secure a purchaser is an 
imaginary one. Our client's moneys are 
lying idle with him since two months past 
and he is more eager to complete this matter 
than your client. 

“Yours trulv, 

“iSd.) RUSTAMJI AND OINWALA." 

This letter accordingly cleared away any 
doubt or hesitation on the i)art of the vendor 
and his advisers as to the reasonableness of 
making an immediate demand for the com¬ 
pletion of the sale and the payment of the 
price. They thereupon wrote the letter of 
the 27th August giving the live days’ notice 
which was received on the 28th August, 
so that four days remained during which 
these two simple things had to be done, 
namely, engross the deed and pay the 
money. 

The question before their Lordships is 
not any serious or complicated question as 
to what would be a demand of equity in 
the completion of a transaction of sale 
recently made, with reference to which 
many practical things had to be done by 
way of clearing the title, and reasonable 
time for needful business arrangements 
had to be taken into account. In the 
circumstances of this case it is simply 
the ordinary common place question; was 
it reasonable, with the assurance given 
by a purchaser that he had the money in 
the Rank and the title in his hand to say, 
“■\Vell, the contract having been made 
months ago, do this little matter within 
four days or the contract is off”? 

The Board having considered the matter, 
is of opinion that there w'as no abruptness 
whatsoever in the conduct of the defendant’s 
agents or in their letter of the 27th August, 
1919, and, there being no abruptness in 
it, the unreasonableness falls to the ground, 
because the unreasonableness of the demand 
consists, not in its method; but would 
have consisted in this, that it would have 
put the purchaser, whose finances might 
have been allowed to drop owing to the 
dragging on of the negotitations, into a 


position of much embarrassment on such 
a short notice being given. 

Their Lordships are further of opinion 
that it is not open to this purchaser to set 
up such a case because the purchaser had 
given, prior to that notice, the very assur¬ 
ance that no abruptness could be felt by 
the two statements that he had made, 
namely, that his money was ready and his 
title was engrossed. In these circum¬ 
stances the case for the purchaser falls to 
the ground. It is explained to the Board 
that the letter of the 25th August had 
mis-stated the facts and that it was not in 
accordance with truth that {inter alia) he 
was ready Avith the puschase-money. It 
is clear that he is estopped from maintain¬ 
ing that tlie facts are otherwise than hia 
letter of the 25th August, 1919, represented 

them to be. . . 

But their Lordships are further of opinion 
that, Avhether he was estopped or not, the 
circumstances of a long-drawn-out transac¬ 
tion in which all remaining to be done 
was the engrossment of the deed of sale 
and the payment of the price, demonstrate 
that as between purchaser and vendor ot 
immoveable property in a time of financial 
strain it was not a reasonable position 
for a purchaser to occupy to be unable to 
complete within four days. 

For these reasons their Lordships have to 
take the course which will presently be an¬ 
nounced, but before doing so they have to 
note that prior to these proceedings the 
vendor, who was in possession of a certain 
deposit of Rs. 500 had made offer to refund 
that if the transaction Avent off. Through lijs 
Counsel, an intimation has been made to 
the Board that he does not resile from tha 
position. Their liordships do not think i 
necessary to put this into the decree, uu 
it Avill be recorded in their judgment an j 
the vendor Avill act accordingly. . j 

Their Lordships will humbly advise R | 
Majesty that the appeal should be ’ 5 

and that the decree of the Trial dud© j 
should be restored with costs in 1 

Courts. The respondent Avill pay the co j 
of the appeal. „ j j 

z. K. Appf-dl allowed. J 

Solicitors for the Appellant:— Messrs ■ I 

L. Wilson & Co. 


[88 L 0. 1925] BHIMASSNA RAO 

MADRAS HIGH COURT. 

Original Side Appeal No. i(> of 1922. 

November 2G, 1924. 

Present :—Sir Victor Alurray Covitts- 
Trotiter, Kt., Obief Justice, and Mr. Justice 

Srinivasa Iyengar, 

P. K. BHIMASENA RAO—Deff.ndant— 

Appellant 

VC vs US 

1. C. VENUGOPAL MUDALI AND OTHERS 
— Plaintiffs—Respondents. 

Civil Procedure Code (Acl V or lOds), O \IJ 
rr. 10, {i,)~Lettcr$ Patent iMad.i <•/. 1.1 -ijmiia'- 
Ac! (/-V or WOS), s. ■]-- Appeal- Scvuritii for coiUs. 
jatuvre to furnish—Dismis.^ol of appeal ~Cr<K<is-ohjev- 
whether can be heard—Appeal from Oriijinal 
Cross-objections, nature of— lAmitation- f}elait 
—£;a:I?Hsion of time—Sn^icient eau.-re. 

Where un appeal is disiniss«M| on aocount nf the 
failure of the appellant to funiish secarit.v for rusts as 
directed by the- (’ourt, a meniuraiulam of oruss-ubjrc- 
tions, filed by the respondents ponding tlu* appeal can 
still be dealt with as a snlistantivo ajipcal and disposed 

of after notice to the parlies, [p. li:’), ool. 2.) 

Order XLI of t)ie 0. lias no application to 
appeals from the Original Side of the High (omf. 
Such appeals are provided h>r by ol. 15 of tlio Letters 
latent of the Madras.High Court. A ineniorandum of 
cross-objections by a respondent in such an ajippal 
must, therefore, be treated as a substantive appeal niul 
must be filed within 20 davs from the date of the 
judgment, [ibid.] 

Where, however, a respondent is mi.sled by the rules 
and practice of the Court, and tiles a memorandum t>f 
®^®ss-objections beyond the time for filing the appeal, 
the delay in the presentation may be excused umler 
8. 5 of the Limitation Act. [p, 11 1, col. 1.] 

Appeal against the judgment and decree 
of Mr. Justice Phillips, dated the 
1st December 1921, and passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of this Court. 

Messrs. T. Narashnha Iyengar and T. A. 
yijayaraghavachari, for the Appellant. 

Messrs. V. K. Venugopal Naidu and V. 
Krishnan, for the Respondents. 

JUDGMENT.— 1 shall only say a few 
words with regard to the preliminary ob¬ 
jection that was taken to the liearing of 
the appeal by the learned Vakil for tlie 

respondent. 

The 3rd defendant originally filed an 
appeal and by an order of this Court he 
was directed to furnish security for the 
costs of the plaintiff-respondent. He failed 
to do so and in consequence the appeal 
went off for default. The objection taken 
py the learned Vakil for the respondent 
IS that in form the present appeal prefer¬ 
red by the 1st defendant was a memoran¬ 
dum of cross-objections such as is con- 
templated under r. 22 of 0. XLI of the 
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c. P. 0 . His argument was that when the 
appeal went off for default and there was 
no liearing of tlie appeal, the memorandum 
of cross-objections could not be heard; but 
assuming that (). XU of the C. P. C. 
applies to fids ca.se, the Legislature itself 
has prov'ided for it inch (4) of r. 22 of O. 
XLI. Before the new Procedure Code 
there was an e.xpression of judicial opinion 
to the effect tliat sucli cross-objections 
could not be heard if there was no hearing 
of the appeal itselJ. It is to provide 
against such contingencies that that clause 
provides that where, in any case in which 
any respondent has under this rule filed a 
memorandum of ulijections, and the origi¬ 
nal appeal is withdrawn or is disndssed 
for defanlt, the objection so hied may 
nevertlieless be heard and determined after 
such notice to tlie other parties as the 
Court thinks lit. Notice of the memoran¬ 
dum of objections has been served and, 
tlierefore, there is no valid objection to 
its being heard. But, in my opinion, 0. 
XLI has no application whatever to appeals 
from the Original Side. The appeal is 
provided under cl. 15 of the Letters Patent 
and it is not an appeal from one Subor¬ 
dinate Court to anotlier, the Appellate 
Court, but from one Judge of the same 
Court to two 01 more Judges of the same 
Court. Now in such a case the provision 
is only for an appeal from a judgment 
of one Judge. There is no doubt in the 
rules framed by this Court for Original 
Side appeals in r. 351, there is a reference 
to memorandum of objections, if any. The 
law of limitation provides 20 days for 
appeals from a judgment of one Judge on 
the Original Side and any provision for 
the tiling of memorandum of objections 
by the rules of this Court will have the 
necessary effect of extending the period 
prescribed by the Law of Limitation for 
Original Side appeals; but, in this case, 
apart from any question of limitation there 
is absolutely no difficulty in treating what 
is called the memorandum of objections 
as a substantive appeal, because an appeal 
merely means a petition to the proper 
Tribunal for the purpose of reversing or 
modifying a judgment of the Court or 
Judge from vihich or whom the appeal is 
preferred. This is that in form, and apart 
from any nomenclature, there is absolutely 
no difficulty in dealing with the substance 
of this appeal and dealing with it as a 
substantive appeal. However, 1 think the 
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appellant in this case should under the 
rules of this Court treatin.^^ il as a substan¬ 
tive api>eal he required to pay another sum 
of Us. 75 as and for additional Court-fee. 
There, i";. ho’vever, the question of limita¬ 
tion. and, thouqli this appeal was not liled 
witliin 20 days of the judgment appealed 
against, still thi-re is no doubt whatever 
that the apiiellant in this case was misled 
by the rules of this Court and by the prac¬ 
tice of this Court so long, and, therefore, 
if thcn-e is any case in which the provisions 
of s. 5 of thf limitation Act can he in¬ 
voke 1, this is sir-h a case. 'I’he delay in 
the presentation of the appeal will, there- 
fi>re. he excused, and the aopeal is thus 
rendered competent. I'or the reasons set 
forth in his judgment by my Lord the 
Chief Justice 1 agree that the appeal 
should be allowed as stated by him. 

V. Appeal allowed. 

z. K. 


ALLAHABAD HIGH COURT. 

First Ai’I'Kal from Oriusr No. 21 

OF 11)24. 

April 22, 1025. 

Present.-—Mr. Justice Sulaiinan 
and Mr. Justice Daniehs. 

KAQIK MOHAMMAD— Ai'PIOLI.ant 

ver.'^vs 

Babu BRIJ NAUAIXMAHROTRA 

—KEsI>i)NI)BST. 

(JutXi’JiHiiS (iml U ur(Li .h'/ 11 /// "/ .•is. .#/. .pt 

_ Ordtv din’cting (iunrdinn Irin l over /iro-jeWy to 

minor -Properui wt ndmitlc l to Uhvvj to minor-- 
Order, k(ialit!i of l)ko',cdi>inrc Offence-Irregular- 
tty, €fftet of. 

A (^ou^t cannot iu ))rir .‘-fliocc.s und tiie (luardmns 
nnd Wards Act c >mi)cl a former Kuardiau to hand 
over to tlio minor |>i)ss*ssion of prop'‘i'ly whkdi the 
Kuardian does not admit to belong to the minor and 
over whicti he never obtained pos.session as guardian 

of the minor. Ip. 415, eol. 1.] 

So long as an order passed liy a competent Court 
with jurisdiction under the Guardians and Wards Act 
stands, anv disobedi^.nea of it by ihe guardian would 
be an offence under h. 45 of tlie Act. The mere fact 
that there was some irregularity in passing the order 
would not be a good defenen. [p. 414, col. 2.] 

First appeal from an order of the District 
Judge, Cawnpur, dated the 9Lh August 
1923. 

Mr. Iqbal Ahmad, for the Appellant. 

Mr. Haila Nath Muktvji, for the Respond¬ 
ent. 

JUDGMENT. 

SUlalman, J.—This is an appeal aris¬ 


ing out of a guardianship matter. The 
appellant Faqir Muhammad was appointed 
guardian on his own application of a minor 
Muhammad Islam. Along with the applica¬ 
tion for guardiansliip he filed a list of the 
property said to belong to the minor and 
that list did not contain a house in Cawnpur 
which has been the subject-matter of much 
dispute. Subsequently he was removed 
from the guardianship and the respondent 
was appointed guardian of the minor. On 
the 28th of September 1922 the respondent 
put in an application to the District 
Judge praying that the former guardian 
had deliberately omitted from the list 
the house aforesaid of the rent of 
whichHie had given no account whatsoever. 
We have had the record examined and 
it is curious that without any formal 
enquiry having been made as to the 
title to this house and in spite of the fact 
that there is a third party Musammat Janno 
who rightly nr wrongly is asserting her title 
to it, an order was passed on the 8th of 
February 1923, that the former guardian 
should hand over possession of the said 
house to the new guardian and that he 
should pay over the rent which he collect¬ 
ed in respect of it. This order apparently 
was passed on the supposition that inasmuch 
as the former guardian was actually m 
possession of the house he was bound to 

account to the minor. . 

When an amin was deputed to go and 
hand over possession of the house to the 
new guardian he was resisted by Mnsarmnat 
Janno, who had got the house locked 
from inside. Formal delivery of possession, 
therefore, could not be ejected. The appel¬ 
lant has also not made good any ren 
which he had collected from the 
though professedly not on behalf of the 
minor. The leained Judge accordingly 
has fined the appellant for his disobedi¬ 
ence of the previous order. The dale o 
the order given in the judgment 
appeal is wrong, the correct date being t ^ 
8th of February 1923. j 

It is true that so long as an order P^. 
by a competent Court with ^ 

stands any disobedience of it would be 
offence under s. 45 of the Guardians a 
Wards Act. The mere fact that there > 
some irregularity in passing ^ jhig 

be a good defence. But as we find m 
case that the previous order. 
appellant to deliver possession of the , 
to the new guardian and pay over a 
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rents realized by him had been passed 
without any enquiry into the matter we 
can revise it. It is not suggested by the 
learned Vakil for the respondent that 
Faqir Muhammad entered into possession 
of the house originally on behalf of the 
minor nor is it anywhere suggested that 
at any time during the period of his 
guardianship he admitted that he w«as 
holding possession over it on behalf of the 
minor. The attitude of Kaiiir Muhammad 
all along had been that the house did not 
belong to the minor. It, therefore, seems to 
me that Faqir Muhammad should nob 
have been compelled to hand over posses¬ 
sion of the house to the new guardian or 
to pay over ils rent when he was not 
put in possession of the house on behalf 
of the minor. If the house really belongs 
to the minor it will be open to the new 
guardian to take legal steps to recover ils 
possession. Tlie learned District Judge can¬ 
not in the proceedings under the Guardians 
and Wards Act compel the former guar¬ 
dian to hand over possession of the house 
which he does not admit to belong to 
the minor and over which he never obtain¬ 
ed possession as guardian of the minoi. 
The order previously passed had, therefore, 
been passed with a material iiregulanty 
in the exercise of jurisdiction inasmuch 
as there had been no proper enquiry 
at all: As that order was not appealable 
it is open to the High Court to set it 
aside on the revisional aide. I am, 
fore, of opinion that it must be held that 
the previous order was passed with material 
irregularity and is not binding on the ap¬ 
pellant Faqir Muhammad and that, there¬ 
fore, his conviction for disobedience of it 
■was not a proper one. _ It seems to me 
that the question of the title to the house 
should be litigated in a regular suit 
brought by the new guardian, if so advisea, 
against Faqir Muhammad or Musammat 
Janno or whoever else may be in possession. 
I would, therefore, allow this app^.l 

setting aside the order of 
Judge dated the 9th of August 19JJ ana 
conviction of the appellant direct that the 
fine, if paid, should be refunded. 

■Daniels, J.— I concur in allowing the 

appeal. I am not prepared in these pro¬ 
ceedings to revise an order which is not 
directly before us and against which no 
revision has been filed. I am not^satishea 
that in this appeal we are precluded froin 
t&king notice of the fact that the order 


for (]is{<beying whiuh the apjiellanl lias 
been lined wa.s pa^^ed without there being 
any evidence whatever on the record losliow 
that the a|>|)ollant wa.s in pos.'^ossiou of this 
house on the minor’s la half. On this ground 
I concur in allowiii g tlie a] jical. 

By the Court.—'J’lie order of the Court 
is lliat this ni>peal is allowed and the order 
of the Distiict Judge date<I the 1 tli of 
August 19ih‘l and also the conviction of the 
appellant are set aside, and it is ordered 
that the line, if paid, be rei'iinded. 

Z. K. Appeal allowed. 


PRIVY COUNCIL. 

AriEAl. UKO.M JHIC C.MCUn.l Illtill Coi’liT. 

March 27, 

Present :—\'iscount Haldane, Lord 
Dunedin and Lord Darling. 

UD(^YCH AX D PA N N A LAL— Pfi rnoxEii 

cersus 

P. K. GUZDAU ASi) Co.-^lL'.spo.\nEN-7s. 

Civil Pmcctlitrc Clitic {Act I of P’OS', n. 100- Ci'cisn- 
claiviJi lor ilamii<jc.<- Av'ari}, .mit to .•ict a.stJc— 
Valnation of suit hcloii' ten tln'ii.wnd )tipees—Appeal 
to 1‘ririf Cnnucil -Cross-rluiin for dawiiijes, whelher 
propertii inrolred in ruit Learc, u-hether can he 
iiranted. 

' Petitioner entcivil into u contract for sale of goods 
with the rcsiH>mlcnts and llic contract coillained a 
clause that all disputo.s arising out of the sale should 
be settled by arbitration. disjmtc arose and was 
referred to ’arbitration and an e.i: parte award was 
made but was set aside by tlie Court. Against the 
order setting aside the award respondents preferred 
an appeal. In the ineantiine iietitioner tiled a suit 
claiming the damages which he had claimed in the 
urbiiralTon but the suit was .stayed on tiie api)lication 
of the respondents. Petitioner a])pealed against the 
order of Slav. Pespondenis’ ai)peal against the order 
spltin*^ aside th»' award and petitioner's aj)peal 
against the star order were both eventually dismis.sed. 
Tlie parties again betook themselves to arbitration 
and as the arbitrators were unable to agree ea- parte 
awards were made one in favour of flie petitionei- 
w Us SI 000 and the other .n favour of the respond¬ 
ents for Rs. Tlie High Court on the appli- 

r...tinn of the respondents set afude Hie award in 
favour of the petitioner. The petitioner then filed 
a suit to set aside the award in favour of the re¬ 
spondents which was decreed but was dismissed cn 
anneal Against this order of di.-missal petitioner 
anolied for leave to ai.peal to the Privy Council 
ttVich was refused. I'ctitiorcr then made an appli¬ 
cation to Hie I’rivy (Veancil for .fecial leave to 

(Ij that the case did net fall under £ub-s, {c) 
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of .-;, ion '-f tlio C. r. (.' iiiasmueh a? the* Hiffli Court 
iia<l ivfusfil i.i^aitifv it uiuk-r tliat siili-secti^ar jp 
140 . 0..1 

•Jt that tha oasf <ii(i not fall uivlcr .<uh-s. w»i of 
s. ion Mf th-‘ C. P. C.. inasmirh a.s the suli,irct-malter 
of the suit wa^ “uly Ji?;. .'h'.IUM; \iliid.\ 

0) that tli-M-ase <li<l not fall v.-iliiin the purview <.f 
«ut)-s. (hi (.'f a. lot) of tlie C. I’. C,, in isinueh as the 
])etition‘'r‘s ri^ht to recover damages against the 
respondent was not conse'piential on tiie result of 
the present suit and was loo remote to he entitled 
to the desoriiition "f heing pioperty indirectly in¬ 
volved in the issue of the suit witliin tlie meaning of 
suh-s. ih)of Jnnand tliat eonsotiuently petitioner 
was not eutitletl to come ui. in appeid to the Privy 
Council, [[j. 117, eol. 1.; 

Appeal against the judgment and decree 
of the Calcutta Pliiih Court, dated the i^8th 
Julv 1922. 

Messrs. De (irunthcr, K. C., and J. .1/. 
Parilcli, for the Petitioner. 

Hir G. Lowndes^ K. C., and Mr. IJ. B. 
Railce-‘^\ for the Respondents. 

JUDGMENT. 

Lord Dunedin.— The question raised 
by this petition is as to the meaning of 
s. 110 of the C. P. C. The circumstances 
which have given rise to it are [)eculiar 
and complicated. They arise out of a con¬ 
tract for sale of goods made by the re¬ 
spondents with the petitioner.’ In the 
contract of sale there was a provision that 
all disputes arising out of the sale should 
be settled by arbitration. A dispute did 
arise and cross-claims were made. Tlie 
parties commenced arbitration proceeding.s, 
but disagreed as to appointment of arbi¬ 
trators. An arbitrator appointed by the 
respondents made an e.i: parte award in 
their favour, ^ but this was set aside by 
the Court. New arbitrators chosen in a 
manner ordered by the Court were then 
appointed. Another ex parte award was 
made and this also was set aside. Against 
this order setting it aside the respondents 
appealed. The petitioner then filed a suit 
claiming the damages he had sought in 
the arbitration. This was met by an ap¬ 
plication to stay the suit pending the dis¬ 
posal of the above-mentioned appeal, or 
otherwise until the matter was settled by 
arbitration. The High Court granted the 
stay. The petitioner appealed against that 
order. The Court of Appeal then took up 
this appeal and the appeal before men¬ 
tioned and it dismissed both appeals the 
date of the dismissal of the last mentioned 
being the 28th July, 1922; The par¬ 
ties then again betook themselves to ‘ 
arbitration. Again the arbitrators were 
unable to agree and ex parte awards were 


made, one in favour of the petitioner for 
Rs. 81,000 odd, the other in favour of the 
respondents for Rs. 3,900 odd. 

On the 5th December, the High Court, 
on the application of the respondents, set 
aside the award in favour of the petitioner. 
Tlie petitioner then raised a suit to set 
aside the award in favour of the respond¬ 
ents, and it is in this suit that the petition 
comes before the Hoard. The High Court 
in its original jurisdiction set it aside, 
but on aiipeal the Appeal Court reversed 
and dismissed the suit. The petitioner 
applied for leave to appeal, but this was 
refused upon the ground that the sum 
involved was neither directly nor indirectly 
of the value of Rs. 10,000. 

The only (piestion, therefore, is whether 
the case falls within the words of s. 110; 
that section is as follows: — 

“110. In each of the cases mentioned in 
els. {•!) and (6) of s. 109, the amount or 
value of the subject-matter of the suit in 
the Court of first instance must be ten 
thousand rupees or upwards, and the 
amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council 
must be the same sum or upwards, 

or the decree or final order must involve, 
directly or indirectly, some claim or ques¬ 
tion to or respecting property of like 
amount of value. 

and where the decree or final order 
appealed from alfirms the decision of the 
Court immediately below the Court passing 
such decree or final order, the appeal must 
envolve some substantial question of law." 

Now, it is clear that the present case 
does not fall under the first paragraph be¬ 
cause the actual subject of the suit is only 
Rs 3,000 odd. Nor does it fall under sub- 
s. (c) of s. 109, which is as follows:— 

“(c) from any decree or order, when the 
case, as hereinafter provided, is certified to 
be a fit one for appeal to His Majesty in 
Council,” 

because it has not been certified. It iS| 
therefore, if at all, under the second para¬ 
graph of s. HO. The learned Judges of the 

High Court have held that it does not so 
fall upon the ground that here what is 
alTected directly or indirectly is not pro- 
pertj'. The appellant argued that it must 
be property because the right which the 
petition has to make good was the claim 
of right which, in the nomenclature of 

English Law, is called a chose in action, and 
because the transference of such rights is 
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dealt with in the Transfer of Property 
Act. 

Their Lordships are not inclined to 
attempt any precise definition of the word 
“property." The C. P. C. has not done so, 
and any definition might not be found in 
the future precisely to fit tlie circumstances 
which the kaleidoscope of actual experience 
may produce. But they think that the 
present is not a case where the issue of 
this suit can be said directly or indirectly 
to involve other property. Let the situation 
be considered. If this appeal were allowed 
and were successful, what would be the 
position? The petitioner would indeed get 
rid of his present liability to pay Rs. 3,000 
but that is the subject-matter of the suit 
and is not of the value of Rs. 10,000. What 
then? The first thing that he would have 
to do would be to get rid of the judgment 
of the 28th July 1922, staying his suit. 
Against that judgment he did not appeal, 
and he feels that so much that he has 
appended to the present petition a further 
prayer to be allowed to appeal against 
that order. He would have to l)e successful 
in tW appeal and then also he would 
have to succeed on the merits of his suit, 
and not till then would he be in possession 
of anything tangible in the way of money. 

Their Lordships think that this is not 
really consequential on the present decree 
and too remote to be entitled to the de¬ 
scription of being properly indirectly involv¬ 
ed in the issue of this suit. It must 
always be kept in view that no real mischief 
can arise from not allowing a very wide 
construction of the section, because such 
cases, if worthy of being tried by a higher 
Tribunal, can always be dealt with under 
sub-s. (cj of s. 109. 

Their Lordships will humbly advice His 
Majesty to refuse the prayer of the peti¬ 
tioner with costs. 

z. K. Prayer refused. 

Solicitors for the Petitioner! Messis. 
Doit'ne?*, Johnson Co. 

Solicitors for the Respondents: —Messrs. 
Watkins and Hunter. 
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ALLAHABAD HIGH COURT. 

Seco.nd Civil Api’e.al No. 1137 of iy‘>3 

March 13, 1925. 

Prcsei}t:~-'S\v. Justice Stuai-t. 

RAM 8ARUP AND AN'o'iHER—P laintiffs 

—xVl’PELLANTS 

versus 

0 X V A P R A S A D —D E l-'E N DA N T — 
Respondent. 

.hjra Tcuhhch .\cl ill nf mill), s.i. H:',, h;.-)--Suit 
for /)ro/i/6- lyim'si’uidtivi' of deceased 

laiiih:u<Jar- Pro/if.v. culculation o/, Im.'iisof. 

Wlicro a suit fer jimlits is brouArlif not against tl>c 
lamoardar himself bnl is bnuight after liis death 
against bis sueeessoi-in-litle, the bitter is not lial)]e 
to account for protits wbieb liis juedecessor bad 
failed to collect or which be iiermitted to remain 
uncollected owing to negligence or misconduct. In 
such a case prolits can be awarded only on the basis 
of actual collections, [p. 1 Its, col. 1.] 

lilitinif SiiKjh V. Tcj LI hid. Oas, G3t>; 40 .V, 
24fi; IG A. h. J. 11)3 (F. H, I, disfinguisbetl. 

DijiSiirjh v. RamCharan. 25) A. h); .‘1 A. L. J GOb’ 
A. W.N. IIDOG) 252. followed. 

Second appeal against a decree of the 
District Judge, Farrukhabad, dated tJie 
12th April 1923. 

Dr. 1\. W Katjii, for the Appellants. 

Guhari Lai, for the Respondent. 

JUDGMENT.— The suit out of wliich 
this appeal arises was brought under s. 165 
of the Tenancy Act by certain zemindars 
for profits. During the period in which the 
profits have become tlue Ram Dayal was 
lamhardar. Ram Dayal had, however, died 
before the suit was brought and it was 
sought to obtain the profits from his sons 
as his representatives. The Trial Court 
awarded profits on a basis of demands. 
The lower Appellate Court has awarded 
profits on a basis of collections. 

In second appeal it is asserted that tlie 
profits should have been given on a basis 
of demands and in support of that propo¬ 
sition reliance is placed upon the authority 
of the Full Bench decision in Bharat 
Singh v. Tej Singh (1). That decision does 
not. however, support the appellant s conten¬ 
tion. In the suit out of which the appeal 
decided in Bharat Singh v. Tej Singh (1) 
arose the suit was one brought under s. 164 
against the lamhardar and the Full Bench 
decided that where a suit had been brought 
ao-ainst a lamhardar and he had died during 
its pendency the provisions of sub-s. (2), s. 164 
had application and that a decree should be 
given for sums which had not been collect¬ 
ed owing to the negligence or misconduct 
of the lamhardar as against the assets left 
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by him ia the hands of his heirs. But this 
decision in no way overruled the previous 
decision of a Bench of this Court in Dip 
Sinr/h V. Dam Charan (2) in which it was 
held that the successor-in-title of a deceased 
lamhardar in a suit which was net brought 
against the lamhardar but brought after 
his death was not liable to account for 
profits which his predecessor had failed to 
collect or which he permitted to remain 
uncollected owing to negligence or miscon¬ 
duct. That was also a suit under s. 165. 
But there it is to be noted that the actual 
lamhardar sued was not the lamhardar who 
was guilty of the misconduct and negligence. 
In that case one lamhardar had been negli¬ 
gent, had then died and the suit had been 
brought against another lamhardar who 
had been guilty of no misconduct. 

I read the Full Bench ruling to have 
application only to suits under s. 164. This 
is a suit under s. 165. The descendants of 
the deceased lamhardar are in no worse 
jjositiou than any other corsharer. The 
special provision hy which a lamhardar or 
his heirs, legal representatives, executors, 
administrators and assigns are liable for 
sums remaining uncollected owing to neg¬ 
ligence and misconduct does not apply to 
the defendants here as co-sharers in spite 
of the fact that they are also the heirs of 
the lamhardar. 

The learned District Judge arrived at a 
correct decision on the point. 1 dismiss 
this appeal with costs on the.higher scale. 

z 1C. Appeal dismissed. 

(2j 29 A. 15; 3 A. L. J. 608; A. W. N. (1906; 252. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 88 op 1924. 

April 30,1925. 

present;—M t. Justice Sulaiman and 
Mr. Justice Daniels. 

Ldla TULSHI RAM— Plaintiff 
—Appellant 
versus 

DAYA RAM— Dependant—Respondent. 

Civil Procedure Code (Act V of 1908), ■ 0. XVII. r. 3 

_ Date fixed for taking oath—Qatk mt taken—Pro- 

, cedure—Court, whether cau proceed to decide suit on 
materials on record. 

The parties to a suit a^:reed to have the suit decided 
in accordance with an oath to be taken by one of them. 
The Court fixed a dale for the oath to be taken. On 
. date fixed, the oath was not taken and the Court 


purporting; to act under the provisions of r. 3 of 
O. XVII of the C. P. C. proceeded to decide tlie' case 
on tlie materials on the record giving the parties no 
upportiuiity of producing any furtlier evidence; 

Ihl'l, that r. 3 of 0. XVII of the C. P. C. had no appli¬ 
cation to the case and tliat the proper course for the 
Court was to direct the suit to proceed and to be 
decided on the merits after allowing the parties an 
ojiportunity to produce all the evidence that they 
wislied to produce. 

First appeal from an order of the District 
Judge, Meerut, dated the 25th March 
1924. 

Dr. .V. C. Vaish, for the Appellant. 

Mr. K. C. Mital. for the Respondent. 

JUDGMENT.— This is an appeal 
against an order of remand under the follow¬ 
ing circumstances. In the course of Ihe 
plaintiff's evidence the plaintiff agreed that 
if the defendant would take an oath holding 
one of his sons in his lap wilh his hand 
placed on the son’s head he would accept 
it. The defendant agreed to do this, and 
a date wa.ri fixed for the required oath to be 
taken and for no other purpose. IVe may 
point out that the oalli in question was one 
which it was not permissible to the. Court 
to allow to be administered in viewofs. 8 
of the Oaths Act of 1873 as it was an oath 
affecting a third person. The (.’ourt, there¬ 
fore, acted wrongly in fixing a date for the 

oath to be taken. On the date so fixed the 
defendant asserted that he was unable to 
produce his son as the plaintiff had persuad¬ 
ed his wife not to allow her son to come. 

This allegatipn so far as it concerned the 
plaintiff may have been, and very hkriy 
was false. However that may be, it 
impossible for the oath to be taken on tba 
date. The learned Munsif applied the pro¬ 
visions of O. XVil, r. 3, C. P. C. and witho^ 
giving the parties an opportunity of pt 
ducing any further evidence proceeded 
decide the case on the materials on 
rscord. The learned Judge holds and 
agree with him, that this is not „ 

course to take, and that 0. XVIl, T- . 

no application to these circumstances, 
proper course was to direct the 
ceed and to be decided on the merits a 
allowing the parties an opportunity 
produce all the evidence they -i 

produce. We accordingly^ dismiss the app 

with costs. , ,. 

z, K. Appeal dtsmtss^U' 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Applications Nos 
38, G7 AND 08 OP 1921. 

June 20, 1921. 

Present:—Mr. Kennedy, J. C , and 
Mr. Aston, A. J. C. 

PITUMAL— Appellant—Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code [Act V of IS'JS), xs. 

SiXf—Statement before Police—Ural evidence, whether 
admissible—Exude nee *-lcf (I of !S7J\ ss. so, OJ- 
Omission to read deposition to witness, efi'ect of. 

It is not necessary under s. 102 of the Cr. P. C. that 
statements made to the PoHee in the course oi an 
investigation should be reduced to writing. S.*eti«in 01 
of the lividence Act has, therefore, no aj)])lication ainl 
it is open to the prosecution to prove by tlie oral 
.statements of the Police Olliccr what the contents of 
the statements made to the Police by the witnesses 
were. [p. 450, col. 1.] 

No amount of pressure of work and inconvenience 
and other considerations of that kind in the slightest 
degree can justify any Court for the deliberate brca<-h 
of the provisions of the law. Section .‘UiO is *lircct 
and positive and instructions laid down by the law to 
•the administrators of the law should be rigoiously 
complied with both in the interests of the accused, 
Court and witnesses, [p. 450, cols. 1 ik 2,] 

If a statement is properly record'll under s. .‘h*ti 
then under s. 80 of the Evidence Act a strong pre¬ 
sumption arises that the deponent slated in his evi¬ 
dence what appears in the deposition. If, however, 
8. 360 is not complied with, that j)resunij‘tiou docs not 
arise, and it is necessary for the peisim who alleges 
that the memomndum, which purports to be a de¬ 
position, but has been irregularly recorded, is accu¬ 
rate, to prove that it is accurate, if its accuracy is 
challenged, [p. 450, col. 2; p. 451, col. 1.] 

The omission to read out a deposition to n witness 
as required by s. 360 of the Cr. P. C. does not neces¬ 
sarily render it inadmissible in evidence, at any rale 
Against a person charged with abetment of perjury 
and it can also be proved by extraneous evidence 
notwithstanding s. 01 of the Indian Evidence Act. 
Lp. 462, col. 2.] 

Applications to revise the jiidgmenl of 
Mr. Madgavkar, Additional Judicial Com¬ 
missioner. 

Mr. S. G. Velinkar, for the Applicant. 

Mr. Motiram idanmal, ior the Crown. 

JUDGMENT. 

Kennedy, J. C. —in this case one 
.Bachumal alleged that he entrusted one 
Bohar with 200 empty gunny hags to 
'carry to the Salt Works at Marypur and 
also gave him Rs. 2 in his shop at Karachi. 
It appears that Bachumal found that 
Bohar had not made the use of those 
gunny hags and the rupees which he has 
expected and consequently Bohar was pro¬ 
secuted. An investigation was made by 
the Police and in the course of that in¬ 


vestigation three coolies, Cangn, Aloo 
and Mehar employed hy Haehurnal iiia<lc 
certain statements to the Police in the in¬ 
vestigation nnders. 102, Cr. P. C'., wliieli 
tended to show that the gnnny bags ami 
rupees liud been entrusted as alleged. 
Prosecution was. therefore, launclied agednst 
Boliar. But at the trial Cangn, Aloo and 
Mehar are said to have made statements 
contradicting their sfalemonts made to 
the Police which revised statcmenls tended 
to show that the gunny l)ags and rupees 
were not so entrusted to Boliar. lOveii- 
tually (Jangu, Aloo and iMehar wme pro¬ 
secuted for making false statements in a 
judicial proceeding and one Jhtumal was 
prosecuted for abetting such fals** state¬ 
ments. All partic.s were convicted. Pitumal, 
(iangu, Aloo and Mehar n]>})eale(l lo ihi.s 
Court in its Sessions Court J urisdiction 
and their appeals were dismissed. Pitumal 
alone now conies here in revision, 

According to the principles always ap¬ 
plied to revisional applications we shall 
not consider the facts. There is evidence 
which if helieved (as it has been by two 
Courts), estalilishes tliat the statements 
made by Cangn, Aloo and Jlehar wore 
false and that Pitumal incited them lo make 
them. 1 coniine myself, therefore, to the 
legal points which have been urged in 
favour of Pitumal. 

Such legal points are three. 

In the lirst place, it apiiears that the 
false statements wliicli form the ground 
of the present charge are not the state¬ 
ments of CangLi, Aloo and Mehar that 
they did not see the delivery of bags and 
money to Bohar, hut are statements that 
they did not state to the Police tliat tliey 
had seen sucli delivery. It is urged tliat 
even assuming Pitumal was guilty of 
suborning of perjury in respect of the 
delivery, it is not likely lie could have 
suggested these particular false statements 
to Gangu, Aloo and Mehar and that he 
would have confined himself to urging 
them to stale that they had not seen the 
delivery of gunny hags and rupees to 
Boliar. But it seems lo me that the false 
statements for the making of which Gangu 
Aloo and Mehar have been convicted are 
so closely connected with tlie false state¬ 
ments which Pitumal may have been con¬ 
sidered likely lo have suggested to them 
to make, that he must he held responsible 
for tlie statements so made hy Gangu. 
Aloo and Mehar just as if A incites Zf to 


PITUMAL V. 

kill C with a duo and B meets C and 
stuns him Avith a club and then 
strangles him, it is impossible to hold tliat 
A is not guilty of abetment of murder 
by B of C. 

Another point taken is that there is no 
actual evidence as to what statements made 
to the Police were. It appears that as 
usual the statements of Gangu, Aloo and 
Mehar made to the Police were reduced 
to wiiting under s. 162, Cr. P. 0. These 
tipens are lost and are, therefore, not in 
evidence. But as a matter of fact it is not 
necessarj’^ under s. 162 that statements 
made in such an investigation should be 
reduced to writing. Section 91 of the 
Evidence Act, therefore, has no applica¬ 
tion and it is cpiite open to the jArosecu- 
tion to prove (as it has done in the pre¬ 
sent case by the oral statements of the 
Police Officer what the contents of the 
statements made to the Police by the wit¬ 
nesses were). 

The third point is really tiie crucial 
point in the case and that is whether 
there is any evidence as to what the state¬ 
ments of Gangu. Aloo and Mehar in the 
trial of Bohar to the Magistrate were. We 
are still rather in the dark as to what 
the language of the Court of the City 
Mapstrate is whether English or Sindhi 
and consequently it is somewhat difficult to 
ascertain which of the statements, namely, 
^e statement taken by the Magistrate in 
English or the statement taken by the 
Sheristedar in Sindhi is the deposition. 
But nothing turns upon this because it is 
not disputed that the two statements re¬ 
corded are identical, that is to say, that the 
Sindhi record and the English memorandm 
contains the same statements. What is 
important, however, is this that the state¬ 
ments so contained whether in the English 
memorandum or the Sindhi memorandum 
(whichever is to be considered as the 
depositions of Gangu, Aloo and Mehar) 
were not read over to the deponents in the 
presence of the Court and the accused as 
they should have been under s. 360, Cr P 0 
It is necessary to express here with much 
emphasis that no amount of pressure of 
work and incovenience and other considera- 

in the slightest degree 
can justify any Court for the deliberate 

the provisions of the law. Sec¬ 
tion 3.)0 IS direct and positive and in¬ 
structions laid down by the law to the 
administrators of the law should be rigo- 
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ron.sly complied with both in the interests 
of the accused, Court and witnesses. Then 
what is the effect of the neglect of the pro¬ 
visions of s. 360 ? 

It is urged on behalf of the applicant 

by his Counsel that in this case the effect is 
this: 

The law having laid down certain for¬ 
malities for completion of the deposition, 
and tlio.se formalities not being fulfilled 
there is no deposition. Under s. 91 of the 
Evidence Act no extraneous evidence can 
be given as to Avhat the witness said other 
than his deposition and consequently there 
being^ no deposition, it is impossible for 
the Court to ascertain what the accused 
person said in Court wlien he was the 
deponent. Therefore, it is impossible to 
establish against tlie applicant the charge 
of perjury. But this seems to me to push 
the matter beyond what is reasonable and 
what the law lays down. It seems to me 
if this view is correct the only logical con¬ 
sequence would be that when a deposition 
had not been read out it would be impossi¬ 
ble for any conviction to be had or to be 
upheld in appeal. 

It is only on the depositions that the 
Frying (()ourt when writing its judgment 
and still more the Appellate (lourt can 
decide the case, and if the depositions are 
not a>lmissible in evidence owing to non- 
compliance with 8. 340 then the record is 
blank and the prosecution must fall. Now 
none of the Courts which have dealt with 
this question have pushed the matters to 
that extreme. At the most it has been 
said that such a deposition cannot be ad¬ 
mitted in evidence against the maker 
Avhen he is being prosecuted for perjury. 
This is so far the question of s. 91 goes. 
But this seems to me purely an arbitrary 
view and 1 cannot see how Courts can 
pick out certain provisions of s. 360 and 
say that failure to comply with such pro¬ 
visions render the deposition inadmissible 
against certain persons, whereas the failure 
to comply wilh certain provisions does 
not render such depositions inadmissible 
against certain other persons. It seems to 
me the true way of looking to this ques¬ 
tion is this. If a statement is properly 
recorded under s. 360 then under s. 80 of 
the Evidence Act a strong presumption 
arises that the deponent stated in his evi¬ 
dence what appears in the deposition. 
however, s. 360 is not complied with, that 
presumption does not arise, and it isneces- 
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sary for the person who alleges that the 
memorandum, which purjiorts to he a de¬ 
position, but has been irregularly recorded, 
is accurate, to prove that it is accurate, 
if its accuracy is challenged. In the present 
case the fact that these three peojile did 
make what appears to have been made iu 
the so-called deposition is clearly estab¬ 
lished by extraneous evidence. I think, 
therefore, there can be no doubt that the 
deposition (as you may call it) was to all in¬ 
tents and purposes a true record of the 
case and actually represented what was 
said iu the Magistrate's Court. Ihit in 
the case of the deponent liimself no doubt 
a further consideration arises. If s. 3(>l) 
is complied with the deponent has always up 
to the moment when he is dismissefl from 
the Court a locus pevnitoUia’. There have 
been cases in the experience of all of us 
when a witness has been telling a tissue 
of falsehood upto the time when his de¬ 
position is read nut to him and he has 
then been touched by penitence or comes 
to the conclusion that lie has taken too 
much risk and has resiled from his deimsi- 
tion and has said in Court that his deposi¬ 
tion is false. In the case, therefore, where 
a deponent is being tried for making a 
false deposition and where the provisions 
of 8.360 have not been strictly complied 
with, it would I apprehend always be open 
for the deponent to say that it was unjust 
that he should be prosecuted for a per¬ 
jured statement because if he had been 
given full opportunity he would have 
stated the truth in Court. Whether sucli 
plea would avail when the deponent shows 
by his whole statement, and it also appears 
from the surrounding circumstances of 
the case that he intended to adhere to his 
false statement is another matter which is 
uot before us. But I cannot see that the 
fact there is a loop-hole for the deponent 
would in any way assist the abettor. The 
deponent may be so touched at the con¬ 
clusion of the statement by remorse or 
terror that he states to the Court that the 
statement that he has given at the instiga¬ 
tion of the abettor is false and thus correct 
the statement so recorded. But the abettor 
has no_ means of correcting tfie i-ecoixl 
or advising the witness to change liis 
statements. The abettor has no access 
to the witness while the witness is depos¬ 
ing. The remorse and the penitance of 
tne witness arises spontaneously in his 
own mind. The abettor as such is functus 


oijicio will'll lie imliicos the witiics.s Id make 
a false statement, lie is nut entitled to the 
bcnelil of the pmiitance. of liis accomjiliee. 

far. therefore, as the ]tresent charge. 
gf)cs even ifCaiiu'ii, Aloo and Meliar hav¬ 
ing made lhe.se statenienls liad Inul their 
depositions jirojicrlv ivad over to them 
under s. 3t!0 and tlien liad changed their 
story and admitted that lhe\' lia'I made 
these statement.s to the Police, 1 cannot 
myself .see that lliat would in any way 
benelit Ihtumal who, (it has been found by 
two Court.s) incited Cangoo, Aloo anil 
^lehar to get up in Court and swear that 
they had not .said certain things which 
they had as a matter of fact .said to the 
Police. 


It seems to me, therefore, that the views 
of the learned Additional Judicial Conimis- 
siouer sitting as Sessions Judge are correct 
and I would, tlierefore, dismiss these revi¬ 
sion ai)plications. 


Aston, A. J. C.— The petitioner Pitu- 
mal lias lieen convicted of tlie olVeiiee of 
abetment of perjury. The priucijial ground 
on which lie aiiplies for revision is tliat 
the conviction was bad because the state¬ 
ments of the alleged perjurers Cangoo, 
Aloo and iMehar were not reconled in ac¬ 
cordance with llie provisions of law. 
Gangoo, Aloo and Mehar gave their evi¬ 
dence in theSindlii language, the .s7n?r/i'te- 
dar recorded their evidence in Sindhi and 
the learned Magistrate recorded an Eng¬ 
lish translation repeating it sentence by 
sentence in English in the presence of the 
Pleaders who appeared for the prosecution 
and the defence before he wrote it down. 
The record was not translated nor read 
to the witnesses as required by s. 3(!0 of 
the Cr. P. C., IS'JS. A large number of 
cases have been cited in support of the 
proposition that wliere a iiroseeutiou for 
perjury is based on a deposition wliich lias 
not been taken in accordance with law 
within the meaning of s. 80, the deposition 
is altogether inadmissible in evidence 
a<^ainst the alleged purjurer. In Kama- 
tchinathan ChelUj v. Kmptror (1) tlie deposi¬ 
tion of a witness was read over to him by 
a Court Clerk in a place where neither the 
Jud"-e nor Vakils were present. It was 
held°that his conviction for perjury could 
not be sustaiiieil and tliat the deposition 
should not have been admitted in evidence. 


(IJ 28 M. 308; 2 Cr. L. J. <56. 


PITUMAL V. BMPEROR. 



In Jn re Xalluri Chenchiah (2) where a 
deposition was not read over and interpret¬ 
ed to a witness it was held dissenting 
from the principle laid down in Mearujo v. 
Baviah (3) that the omission to read over 
and interpret the deposition was not a 
mere irregularitj" but rendered the record 
inadmissible in proof of the deposition under 
s 91 of the Evidence Act as the guarantee 
provided by law for its accuracy had been 
substantially ignored and because it was 
dangerous and against public policy to 
make a witness liable on such a whollv 
unsafe record. In Emperor v. M<njadch 
Gossami (4) a deposition was made in 
Assamese. The Judge recorded it in|English, 
he did not sign it nor was it read over to 
the witness or translated. It was held that 
the deposition was not admissible against 
the witness in a charge of perjury. In 
Emperor v. Joyendra Sath Glwsc (5) the 
Court held that s. 3(10 of the Or. P. C. 
required the evidence of a witness to be 
read over to him in the hearing of the ac¬ 
cused or his Pleader, so as to enable the 
latter to correct any mistakes in it and 
that the reading of the witness himself 
was not a compliance with the section and 
rendered the record inadmissible in a sub¬ 
sequent trial against him under s. 193 of 
the Penal Code. In Ramesh Chandra Das 
V. Emperor (6) the Court no doubt held 
that the perusal by a witness of his dej)osi- 
tion was a substantial compliance with 
0. XV 111, ]•. 5 and that such deposition was 
admissable in evidence on a subsequent 
trial of the deponent but this was a deposi¬ 
tion under the C. P. C. and the Court ex¬ 
pressly distinguished rulings under s. 360 
of the Cr. P. C. In the case of Imam Din 
V. Niamat Ullah (7) where the evidence was 
not read otit to a witness, it was held that 
his conviction for perjury could not be 
sustained. So too in Kartar Sinyh v Em¬ 
peror (8) where it was pointed out that the 
omission deprived the deponent of the 


(2)50Ind. Cas. 987; 42 M. 561; 36 M. L. J. 296; 9 
U W. 349; (1919) M. W. N. 183; 25 M. L. T. 356; 20 Cr. 
L. J. 379. 


(3) 45 Ind. Cas. 507; (1918) M. W. N. 239; 7LW 
435; 19 Or. L. J. 603; 24 M. L. T. 242. 

(4) 6 0. 762; 8 C. I.. R. 292; 3 Ind. Dec. (n. s.) 494. 

(5) 24 Ind. Cas. 571; 42 C. 240; 18 0. W. N. 1242; 15 
Cr. L. J. 483. 


(C) 50 Ind. Cas. 660; 46 C. 895; 
0. L. J. 513; 20 Cr. L. J. 324. 


23 C. W. N. 661; 29 
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39 Ind. Cas. 847; 12 P. R. 1P17 Cr,: 15 P. W R 

1917 Cr.|WCr.L,J. 607. 
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locus poenetentice." For the prosecution 
reliance is chiefly placed on the judgments 
of Richardson, J., and Beachcroft, J., in 
Elahi Baksha Kazi v. Emperor {^) on the 
judgment of Richardson, J., in Ramesh 
Chandra Das v. Emperor (6j and of Sir 
Lawrence Jenkins, C. J., in Jyotish Chandra 
Mukerjee v. Emperor (lO). It was pointed 
out that in Adijan Singh v. Queen-Empress 
(11) the Apiiellale Court held that a Ses¬ 
sions Judge was wrong in rejecting de¬ 
positions tendered by tne defence to con¬ 
tradict certain witnesses on the ground that 
the requirements of s. 36U of the Cr. P. C, 
had not been complied with. Reliance was 
also i)lacedon Jure Bogra (12) where Mr. 
Justice Miller expressed the opinion that 
the presence of the J udge and Vakils at the 
reading of a deposition is not required for 
the protection of the witnesses but to make 
sure that the deposition is correctly record¬ 
ed and that the accused or the Crown or 
the defendant or the plaintiff is not pre¬ 
judiced. And that Avhen a deposition has 
been read over to a witness and he has ad¬ 
mitted it to be correct no good reason exists 
why his admission so far as he is concerned 
should not be regarded as proof of its cor¬ 
rectness. 

The (luestion of law is res Integra so far 
as this Court is concerned. For the reasons 
mentioned by Mr. Justice Beachcroft in 
Elahi Baksha Kazi v. Emperor {^), I am of 
opinion that the omission to read over a 
deposition to a witness does not necessarily 
render the deposition inadmissible in evi¬ 
dence. 'l lie omission removes the presump¬ 
tion arising under s. 80 of the Indian Evi¬ 
dence Act since the document has not been 
framed in accordance with law. It also 
seems to me to impair the value of the 
deposition from an evidentiary point of 
view, since a safe guard laid down by the 
Legislature has been neglected. And in 
certain circumstances the omission might 

be fatal. The circumstances in the preset 

case, however, are in my opinion distin¬ 
guishable. Pitumal, the petitioner, was not 
the person who committed the alleged per¬ 
jury but he is charged with abetment of 
the offence assuming the existence of n 
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(y) 40 Ind. Cas. 258; 45 C. 825; 

W. N. 646; 19 Cr. L. J. 498. 

(10) 4 Ind. Cas. 416; 36 C. 955; 14 C. \V. 
Cr. L. J. 581. 
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(11) 13 C. 121; 6 Ind. Dec. (n. s.) 579. _ 

(12) 7 Ind. Cas. 414; 34 M, 141; 8 M. L. T. 
(1910) M. \\\ N. 435; 20 M. L. J. 943; U Cr. 
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locus pccnitentice for witnesses, it cannot be 
suggested that there was any locuspainiten- 
ticc. So far .as the abettor was concerned, 
his offence was complete as soon as the 
abetment took place. The evidence shows 
that the actual deponents subsequently ad¬ 
mitted that the records were correct. A 
double version exists for purpose of com¬ 
parison in the Sindhiand English languages 
of what the witnesses said. The English 
version was read out sentence by sentence 
by the Magistrate and Pleaders for the pro¬ 
secution, and defence were present in that 
and they were in a position to inform the 
Magistrate if any error arose. The two 
versions are available for comparison even 
now and from first to last there has not 
been a suggestion that any mistake was 
made in the record of the deposition. I 
think there can be no reasonable doubt 
in the circumstances that the witnesses 
stated in evidence what they are alleged 
to have stated in the depositions and that 
they intentionally made the statements 
attributed to them. 

With regard to the question of abetment 
there appears to me to have been suth- 
cient evidence to justify a finding that 
the petitioner committed the offence and 
there appears to me no ground for us in 
revision to interefere with that finding. 
Similarly although there is no direct evi¬ 
dence that the petitioner tutored the wit¬ 
nesses to make the statements the subject 
of the charge there appears to me to have 
been sufficient evidence to justify an in¬ 
ference that the statements were made in 
consequence of abetment by the petitioner. 

With reference to the objection that oral 
evidence was admitted to prove statements 
made by the witnesses to the Police the 
procedure adopted appears to me to be 
correct. The examination of a witness by 
a Police Officer under s. 162, Cr. P. 0. does 
not appear to me to come within the class 
of documents referred to in s. 91 of the 
Indian Evidence Act. Section 162 merely 
enacts that the statement if taken down in 
Writing shall not be signed and the correct 
procedure for proving statements made to 
the Police seems to me to put the Police 
Officer in the witness-box to depose to the 
statements giving him an opportunity of 
refreshing his memory if necessary. 

For the reasons mentioned I agree with 
the learned Judicial Commissioner that the 
convictionandsentencesshould be confirmed. 

K, 9. b, Conviction confirmed. 
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RAM KARAN —Accused—Respondent. 

CW»n«a/ /VoiV(/»r< Co'/v Mrf I' 0 / /A'.W), 

Kriihm'r Acl (I of //.i, IIIks.'Au I'i'iml Cod,’ 

lAcf XIA I'f iSildi, .■}. .!(ij—Artjiiiiidf iippeul uijaimit 

Intfrfcri'ncf, irlii ii ju^lijied- Apiimver, of 

— Corrolxinitioii Arciisrd set'll lulhiiig to dcreiisi'd. 

An ordrr nf aciuiiltnl anivi'(J npmi evidence 
elmnid not as a rnle l)e set aside unless llio Appellate 
Court holds it to he manifestly wnaiff or iierversc or 
unless it ean he said that the Court which tried the. 
ca.se has manifestly eni*d. An order of acquittal 
should not be set aside merely beoausc the Appellate 
Court is of opinion that if it luul been trying the ease 
itself it would liave arrived at a dilTerent eonclnsion. 
[p. 455, eol. 2.] 

Two little girls were eolloeling fodder near their 
village an«l the aeensed was seen talking to them 
shortly before sunset. Two days afterwards the 
bodies of the girls were discovered lying in a field 
with injuries on their jiersons wiiieh indicated timt 
their death was dm-to violjMiee. An approver gave 
evidence that the girls had been put to death by the 
accused and liimself for the sake of their orna¬ 
ments : 

Held, that the evidence that the accused was seen 
talking to the girls on the evening on which they 
disappeared did not amount to a material corrobora¬ 
tion of the apimover's statement, [p. 454, col. 2.] 

Appeal from the order of the Sessions 
Judge, Hissar, dated the 26th June 1924. 

Kanwar Dalip Singh, Government Ad¬ 
vocate, for the Appellant. 

Mr. Edmunds, for tlie Respondent. 


JUDGMENT.— This is an appeal by 
the Local Government under s. 417, Cr. P. 
C., from the order of the Sessions Judge 
of ’ Hissar acquitting Ram Karan of the 
murder of two little girls aged 8 and 10 
years respectively under s. 302, Indian 
Penal Code, and also of robbery under s. ^ 
394, Indian Penal Code. Sunehra was also 
tried along with Ram Karan and was ac¬ 
quitted but no appeal has been filed 
a^^ainst him. The two children Mvsammat 
Ladian and Musammat Kini were murdered 
near the village of Kheri Locliap on tlie 
evening of 10th March 1924. They were 
out in tlie field collecting fodder on the 
evening in question and when they did 
not return aftersunset enquiries were made 
and a searcli party went out to look for 
them but no trace could be found. It was 
suspected at the time that the girls had 
been taken away from the fields to Mauza 
Bans in the Karnal District on account of 
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a marriacre dispnto and so no further action 
was taken except that some men were sent 
{(' tint I'lace to make enquiries. On the 
inornin'T of the \2\\\ March one Mus-tninnnt 
Kukniani Ih W. Xo. 7) wliile collecting 
in her hushand's field in Maiiza 
Kii‘-)'i I.uohap found the bodies of the two 
Ldfis in the field. She gave information 
in the village, a }>ai1y went out to the 
snot where the bodies were ami one of 
them came back ami informed Sheoli 
Ip. \V. No.'Jj iincle of mmat Ladian. 

Up ]u*oceeded forthwith to the PoliceSlation 
Xarnond which is distant 5' /tc.s-and made 
the First Information lieport. In this he 
stated that Muaawmdt Kini had a pair of 
silver ami a pair of cJihaiJ korns on 

her feet and Musammnt Ladian Ijad a 
pair of chhnil Icara.^i when tliey had gone 
out to collect fodder and that these orna¬ 
ments were missing fnmi the bodies when 
they were found. In this report no suspi¬ 
cion wa.s dii'ccled against any person in 
pai'ticular. 'hhc )rincipnl witness in the 
case is Kamnl-ud- )in (P. \V. Xo. 5) a youth 
aged 17 years who has been examined as 
an approver and whose evidence is that 
he, Sunehra and Ram Karan used to gam¬ 
ble together and that tliey murdered the 
two girls for the sake of their ornaments 
in order to sell them and thus get money 
for gambling. The story of Kamal-ud-Din 
is fully detailed in the judgment of the 
learned Sessions Judge and it is unneces¬ 
sary for us to repeat it. The main point 
which has to he seen is whether tlie evi¬ 
dence of this accomplice lias been corrobo¬ 
rated in material particulars against Ram 
Karan. Tliere was no corroboration at all 
against Sunehra and on that account no 
doubt the Local Government did not think 
it fit to file an appeal against the order 
acquitting him. The main evidence be- 
'sides that of the approver against Ram 
Karan is that of Thakaria {P. W. No. 9) 
%vho states that he saw Ram Karan stand¬ 
ing near the girls on the evening of the 
day of their disappearance at a place not 
very far distant from the field in wliich 
their dead bodies were found two morn¬ 
ings later. In addition to this there is the 
evidence to the effect that three of the 
missing ornaments were found buried in 

the house of Ram Karans father Data Ram 
where Ram Karan ahso lives. Further we 
have the evidence of Lai Cband alias 
Letha (P. W. No. 14) a boy of 12 who pro¬ 
duced the other three missing ornaments 
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which he stated had been given to him to 
hide by Ram Karan. Besides the above 
upon which alone the learned Government 
Advocate relies in support of the appeal 
there is the evidence of Chandoo, Dhari 
and ShingLi which requires to be noticed 
brielly Chandoo stated that he was return¬ 
ing from Milakpur to Kheri shortly before 
sunset along the rajbaha. As he was 
coming along he saw three men about 30 
paces from the path wlio were quarreling 
among themselves He called out asking 
who they were. I'liere was no reply. He 
called out again and Kamal-ud-Din then 
replied that they were Sunehra and Ram 
Karan and himself. It was dark at the 
time and the witness did not indentify 
these persons hy their features but by 
their voices. This man's evidence has 
been entirely disbelieved by the learned 
Sessions Judge. He contradicts the ap¬ 
prover in material particulars and does not 
fix the date and the Government Advocate 
does not rely upon liim. Dhari (P. IV* 
No. 11) is another Wajtakkar witness whose 
evidence also differs materially from that 
of Kamal-ud-Din It has not been believed 
by the learned Sessions Judge and it is 
not relied upon in arguments before us 
and we need not refer to it any further. 
Shinghu (P. W. No. 13) is a Mahajan of 
Ram Karan’s own village Kheri and de¬ 
poses to Ram Karan bringing the missing 
ornaments to him on the evening of the 
day of tlie girls’ disappearance and offer¬ 
ing to s3ll them to him for Rs. 50. He 
states how he refused to give Rs. 50 and 
how eventually Ram Karan pawned the 
same to liim for lis. 17 and how he re¬ 
deemed them the following morning and 
took them back. This man keeps account 
books in which there is no entry of this 
transaction. We agree with the learned 
Sessions Judge that it is extremely ini- 

probable that Ram Karan would have gone 
openly to a Mahajan in his own village 
immediately after joining the murder anil 
have pawned some of the ornaments to 
him as he stated. Thakaria’s evidence has 

been accepted by the learned Sessions 
Judge inspite of the fact that on the 

evening of the g irl’s disappearance ne 

made no mention to Sheoli or to any one 
in the village that he had seen Ram 
standing near the two girls shortly 
sunset. Now taking Thakari’s * 

at its face value we do not consider tha 
it can be said to corroborate the approx® 
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in material particulars. Tt is quite possi¬ 
ble that Ram Karan did meet the girls 
on the evening in question and even 
spoke to them but it does not at all follow 
from that that he is one of the murderers. 
The girls were collecting fodder near the 
village and there is no reason to suspect 
Ram Kai'an a boy of the same village 
merely because he was seen standing near 
them some little time before they disappear¬ 
ed. Thakaria not having mentioned the 
fact to any one in the village apparently 
himself attached no importance to it. Tlie 
finding of ornaments buried in Data Ram's 
house is no doubt some corroboration of 
the approver's statement. Considering, 
however, that the house belonged to Data 
Ram there is no presumption tliat Ram 
Karan placed the ornaments where they 
were found or even that he knew that 
they were there. In fact as the house 
belongs to his father it cannot be said 
that Ram Karan was in possession of these 
ornaments. 


We have finally the evidence of Lai 
Ohand alias Lehta. He is a boy of 12 
years of age and states that Ram Karan 
gave him the three ornaments subsequent¬ 
ly produced by him saying that he had 
won them in gambling. He states that 
later on Ram Karan told him to take them 
out from his house and to hide them 
somewhere outside and accordingly he 
buried them in a filed from which he 
subsequently produced them when told to 
do so. The learned Sessions Judge has 
disbelieved the evidence of this boy on the 
ground that it is not at all likely that 
Ram Karan would have made over to a 
child of that age to keep for him the pro¬ 
perty which he had taken from the girls 
after joining in their murder. We are not 
sure that the learned Sessions Judge has 
Siyen very good reasons for rejecting this 
child’s evidence. At the same time we are 
unable to say that his view in regard to 
It 18 manifestly wrong or perverse. It was 
he who recorded the witness’s evidence 
and he was in the best position to judge 
whether it was trustworthy or not. Even, 
however, if we are to suppose that the 
evidence of Lehta is true it does not 
necessarily follow that Ram Karan joined 
w the murder. He used to gamble with 
Kamal-ud-Din and others and it is quite 
as he stated to Lai Chand that 
he had received the ornaments in payment 

w a gambling debt. 


It has been held and we consider it to 
be a sound principle tiiat an order of ac¬ 
quittal ari'ived u( upon evidence should 
not as a rule i)eset aside unless the Appel¬ 
late Court liolds it to be manifestly wrong 
or perverse or unless it can be said that the 
Court which tried the case has manifestly 
erred. We are mialjle to say this in the 
present case. It is j>ossibIe that if we had 
been trying the case ourselves we miglit 
have arrived at a different eonclu don but 
we are quife unable to sav after fullv con- 
sidering nil the evidence on the record 
that the decision appealed from is mani¬ 
festly erroneous or perverse. We, therefore, 
dismiss the appeal and dii-ect that Rnni 
Karan be forthwith set at liberty, 
z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Criminal Appeal No. 663 of 1924. 
;March 16. 1925. 

Present;—Mr. Justice Devadoss and 
Mr. Justice Wallace. 

In re KATIRI ARUNCHALLEM— 

Accused—Appellant. 

Penal Code (Act XLV of ISOO), ss. 100, SOI,- 
Right of private defence, exceeding of--Intention to 
cause death—Murder -Culpalde homicide. 

If a person in defending himself exceeds the right 
of private defence and intend.s to cause the death of 
his assailant he is not necessarily guilty of murder. 
A person in order to defend himself may kill his 
adversary provided he has a reasonable apprehension 
that otherwise he himself would be killed. Hut where 
there is no reasonable appiehension of his being 
killed but onlv reasonable apprehension of grievous 
hurt and in defending himself he exceeds hi.s riglit 
of private defence and kills the other, he is not guilty 
of murder but only guilty of an offence less than 
murder. His act may amount to an offence under 
8. of the Penal Code. [p. 45G, col, 2.] 

Where the only evidence against an accused person 
is his own confessional statement, the Court must 
accept the whole of the statement, [p. 156. c^, 1.] 

Appeal against an order of the Sessions 
Jud'^e of North Arcot at Vellore, in Case 

No 39 of the Calendar for 1924. 

Mr. A. S. Sivakaminathan, for the Appel- 

^^The Public Prosecutor, for the Crown. 

JUDGMENT.— The appellanthas been 
convicted of the murder of a young boy 
and sentenced to i™sportaUon for life 
by the Sessions Judge of North Arcot. 
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The prosecution case is that the appellant 
an-l th-' deceased were verv friendlv and 
thev usi-'-l to take their bed toccether in 
the h'ja<-‘ of the appellant. The parents 
of tlv deceased objected to th.e deceased 
keepin" company with the appellant, but 
n 3?’,vilh>tandin" their advice the deceas¬ 
ed went and took his bed in the house of 
the appellant on the night in question. 
About mid night the appellant was found 
with a wound in his neck and the body of 
the deceased was in the house with liead 
almost severed from the body. Informa- 
tion was given to the village Munsif and 
he and several other persons went, to 
the h'uise of the appellant and the village 
M i‘.;istrate took statements from various 
]ier-nns in duding the appellant. The ap- 
stated to the village Magistrate 
that he and tljt* 'leceased took their bed 
toixethor that there were some hot worls 
between them, that the deceased went to his 
house and brought a knife and sta!)bed him 
on tlie neck and that he. therefore, killed 
him and came away. Tliis is the main 
evidence in the case. 

ddie P. Ws. who were present at the 
time when the statement was made to 
the village Magistrate depose that they 
heard the aijpellant make that statement. 
The learned Sessions Judge has accepted 
the evidence of tliese witnesses and be- 
licve<l the statement of the village Magis¬ 
trate that such a confessional statement was 
made and has convicted the aj)pellant of 
murdeninders. J02, Indian Penal Code. But 
seeing that tlio only evidence against the 
appellant is his confessional statement, we 
are bound to accept the whole of the con¬ 
fessional statement. No doubt, the appel¬ 
lant pleaded in the lower Court that he 
did not make such a statement, l)ut it 
is abundently clear that he did make 
such a statement. The cpiestion is, if the 
whole of tlie confessional statement is 
believed what is the offence that the appel¬ 
lant is gviilty of. He says that the de¬ 
ceased first stabbed him on the neck and 
that he, therefore, cut him and came away. 
He seems to plead self-defenc«. But the 
injury on the neck of the appellant is 
nothing serious and according to his own 
statement he did exceed the right of self- 
defence and killed the deceased and al¬ 
most severed his head from the body. We 
think the offence is one falling under s. 304, 
Indian Penal Code. We alter the con¬ 
viction to one under s. 304, Indian Penal 


Code, and sentence the appellant to 10 
years’ rigorous imprisonment. 

Tlie learned Sessions Judge’s view of 
the law in para. 21 is wrong.- He 
seems to think that if a person in defend¬ 
ing himself exceeds the right of private 
defence and intends to cause the death 
of his assailant he must be held to be 
guilty of murder. That is not so. A person 
in order to defend himself may kill his 
adversary provided he has a reasonable 
apprehen.sion that otherwise he himself 
would be killed. But if he exceeds the 
right of self-defence where there is no 
reasonable apprehension of his being killed 
but only had reasonable apprehension of 
grievous hurt and in defending himself 
exceeds his right of private defence and 
kills the other, he is not guilty of murder 
but he is only guilty of an olfence less 
than murder. His act may amount to an 
offence under s. ?04, Indian Penal Code. 

v. X. V. Order accordingly. 


LAHORE HIGH COURT. 

Criminal Appeal No. 385 of 1924. 

March 25, 1925. 

Present :—Justice Sir Henry Scott- 

Smith, Kt., and Mr. Justice Zafar All 

MOHAK SINGH alias UEER SINGH 
—Aoc’L'Sed—Appellant 
versus 

EM PEROR— Respondent. 

penal Code (.Icf XLV nf ISOO}, s. S97, applicability 
of—Dacoitt/witli use of deadly weapon. 

Section 397 of the Pennl Code applies only to the 
persons who actually cause grievous hurt or are 
themselves armed with deadly weapons, [p- 457, 
col. 2.] 

Queen-Empre.^s v. Mahabir Tiwari, 21 A. 263; A. W- 
N. (1899) 76; 9 Ind. Dec. (n. s.) 876. Queen-Empress-v. 
Senta, A. W. N. (1899) 186; 28 A. 404 note, Emper^ 
V. Xageshwar, 28 A. 404; A. \V. N. (1906) 01; 3 Cr. L. 
J. 322, Chatar Singh v. Emperor^ 15 P. K. 1901 Cr- 
and Crown v. Mohna, IG P. R. 1901 Cr., referred to. 

Appeal from the order of the Sessions 
Judge, Gurdaspur, dated the 24th March, 

1924 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.— A dacoity was com¬ 
mitted on the night between the Idthanu 
17th December, 1923, in the house oi 
Lahori Mai at Barnala in the Gurdasp^ 
District and a large number of ornam^i*^ 
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of gold and silver were stolen. Grievous 
hurt was caused to two o£ the villagers 
hy the dacoits and simple hurt to others. 
There are said to have been 13 dacoits of 
whom 10 were jointly tried by the Sessions 
Judge of Gurdaspur. He convicted nine 
of them and acquitted one by name Mela. 
Gujar one of the dacoits tinned King s 
evidence Avhilst Billi and Ali Muhammad, 
were said to be absconding at the time of 
the trial. Subsequently Ali iluhammad 
was apprehended and tried separately and 
convicted and there is a separate appeal 
by him before us which is disposed of by 
a separate judgment. The nine persons 
who have been convicted have tiled sepa¬ 
rate appeals through the Jail Authorities. 
The judgment of the learned Sessions 
Judge is an extremely clear one. It gives 
in detail the statement of Gujar approver 
and describes the way in which a clue 
to the perpetrators of the dacoity was ob¬ 
tained, The evidence against the appel¬ 
lants is in the first place that of the appro¬ 
ver. This has been corroborated as against 
each and every one of the appellants by 
either the finding of stolen property in 
their possession or by the fact that they 
gave information which led to the re¬ 
covery of the stolen property from other 
persons to whom they had entrusted it. 
As regards Mehr Singh appellant it must, 
however, be remarked that he is said to 
have sold some stolen property to Inayat 
Ullah (P. W. No. 54) which is not pro¬ 
duced This consisted of a pair of gold 
hudkis which Inayat Ullah melted down; 
the gold resulting from this operation ha.s 
been produced. Mehr Singh was identified 
by Lahori Mai as one of the dacoits at an 
identification parade which was duly held 
in the presence of a Magistrate. We see no 
reason to doubt that this parade was pro¬ 
perly held. , , , 

As regards the ornaments produced by 

or at the instance of the various appellants 
the evidence is that both of Police Ofhceis 
and of respectable gentlemen whose 
mony we see no reason to reject. Mehnga 
and Tehla appellants are brothers residents 
of the village Bhaini Bangar. Tehla not 
only stated that no ornaments were found 
from his possession but that he had no 
kotha in the village of Bhaini Bangar and 
that he lived elsewhere. The witnesses foi 
the prosecution, however, stated that 
Tehla’s kotha was shut up and searched 
in accordance with law. One of these wit- 
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nesses was Mohamed Ali (P. W. No. 35) 
Lambardar of the village. No questions 
were put to the witness in cross-examina¬ 
tion witli a view of showing that it was 
not Tehlas house whicli was sluU up, but 
some one else s. Moreover I). Ws. Nos. 1 
and 3 clearly stated that Tehla had a kotha 
in the village, though lie had only return¬ 
ed thither live or six clays before the 
dacoity. TTie appellants have all denied 
the tiiuling of stolen property in their 
po.ssessioii or the production of stolen pro¬ 
perly by them or by other persons at t leir 
instance; but the evidence in proof of 
these facts is entirely reliable and over¬ 
whelming. In our opinion the evidence of 
the apiirover has been sufficiently corrobo¬ 
rated as against each of the apiiellants 
and we maintain their convictions. 

The learned Sessions Judge was of opi¬ 
nion tliat as some of the dacoits were 
armed with deadly weapons and as griev¬ 
ous hurt was caused by some of them 
the least sentence that could be passed on 
any one of them, whether he actually 
caused grievous Imrt or not, or wliether 
he was armed with a deadly weapon or 
not, was seven years having regard to 
s. 397, Indian Penal Code. The Allahabad 
High Court in the case reported as Queen- 
Kmprefts v. Mahabir Tewari (1) held that 
the words “such offender” in the section 
include any person taking part in the 
dacoity. But subsequently in the same 
year in the case reported as Quean-Empress 
V. Senta (2) the same High Court laid down 
that the section applies only to tliose per¬ 
sons taking part in the dacoity who them¬ 
selves use deadly weapons or cause griev¬ 
ous hurt. This view was followed in the 
case reported as Emperor v. Nageshwar 
(3) and it has also been followed by the 
Madras High Court. The Punjab Chief 
Court in the cases reported as Chatar Singh 
V Emperor (4) and Crown v. Mohan (5) 
followed the earlier Allahabad ruling In 
our opinion the section only applies to the 
person who actually caused grievous hurt 
or was himself armed with a deadly weapon. 
We, therefore, consider that it was open 
to the Court to award lesser sentences 
than seven years’ ilgorous imprisonment. 


fl) 21 A. 2G3; A. W. N. (1899) 76; 9 Ind. Dec, (n. s.) 

.V W N. (1899) 18C; 28 A. 401 note. 

•u 28 \ 401; A. W. N. (1906) 61; 3 Cr. L. J. 322. 

( 4 ) 15 V. K. 1901 Cr. 

5) 16 P. R- 1901 Or. 
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The sentences awarded, however, are ])y 
no means excessive except perhaps in the 
case of Kaka who is according to the re- 

years. Having 
regard to his age we think a lesser sent¬ 
ence will sutlice and we accept his appeal 
and reduce his sentence to three years’ 
rigorous imprisonment including' two 
months’ solitary confinement. 

The appeals of the other appellants are 
dismissed. 

z. K. Appeal dismiaseil. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 58d of 1924. 

February 19, 192o. 

Present;—Justice Sir* Babington Xewbould, 
Kt., and Mr. Justice B. B. Ghose. 

In re IBRAHIM and others—Appellants 

H-Zun/ trial-Retracted - Amhioiious charge 

—Prejudice - Approver Corroboratiou Couf^ssion-- 
Incriminatiiuj statement. 

The failure of a Judge to unambiguoij!«lv warn 
the Jury against taking tlic retracted confession of 
an accused into consideration as against his co-accused 
amounts to misdirection, and is iikely to cause 
miscarriage of justice, and necessitates a re-trial of 
the co-accused. 

It cannot be laid down as a matter of law that the 
evidence of witnesses who support the statement of 
an approver is not corroborative evidence merely 
because their evidence was known to tiie Police 
before the approver was examined bvthein. It can 
however, be urged in such a case that’the approver's 
evidence should not be believed because he might 
have been tutored by the Police to make a .««tate- 
ment lilting in with the evidence of the othpr 
witnesses, [p. <59, col. 2 ] 

Obiter.—Wliere a co-accused in a dacoitv ease 
merely states that after tlie daeoity he was offered 
a certain sum of money which he took, the state¬ 
ment is not a confession of his having committed 
the daeoity and should not be taken into consideration 

as against the other accused. 

Mr. Camell and Babu Radhikaranjan 
Guha, for Appellants. 

Mr. Khundkar, Deputy Legal Remem¬ 
brancer, for the Crown. 

JUDGMENT,— The seven appellants 
have been convicted of committing dacoit 3 L 
The first three have been sentenced to seven 
years’ rigorous imprisonment each the 
fourth to three years’ rigorous imprison¬ 
ment, the last three to five years’ rigorous 
imprisonment each. 

The case for the prosecution is that a 
daeoity was committed in a river in th^ 
night following the 8th of March. Itw^ 
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committed on a boat in which a sum of 

about Rs. 11,000 was being taken from 

a place called Galachipa to Nalchiti and 
Jlialakati. 

The principal evidence against the ap¬ 
pellants is that of an approver. This 
evi(|ence has been corroborated by evidence 
as to the accused being seen together at 
different times and places before and after 

. and also as to other circum¬ 
stances. But as the learned Sessions Judge 
has correctly pointed out in his heads of 
charge there is no evidence besides that 
of tlie approver to show that the appel¬ 
lants actually took part in the daeoity. So 
far as the evidence of the approver and 
the corroborative evidence given by wit¬ 
nesses is concerned, we hold that there 
has been no misdirection. But we must 
accept the contention urged on behalf of 
the majority of the appellants that there 
has been serious misdirection in the charge 
where he deals with the evidential value 
of the so-called confession made by the 
accused Kalu and also of certain extra 
jiidicial confessions made bj" the accused 
Sundarali as against the accused other than 
the makers of the confessions. 

It will be convenient to first deal with 
tlie appeal of the 4th appellant Kalu. The 
case for the prosecution is that this accused 
did not actually take part in the daeoity. 
He was w'ith the others before the daeoity 
and went with one of the dacoits, who is 
no\v absconding, to borrow a boat, but 
during the daeoity he was left in a larger 
boat at a place some five or six miles from 
the place of the daeoity and told to wait 
for the other dacoits. In the case of this 
accused the Jury gave a special verdict in 
these terms:— 

When asked with regard to Kalu the 
reply of the Jury was “ Guilty. He is 
their servant and at first he did not know a 
daeoity tvould be committed. He was not 
present when the daeoity was committed. 
His case may be considered.” 

Though the Jury apparently held that 
Kalu was to some extent aiding the com¬ 
mission of the daeoity having regard to 
the definition of daeoity in s. 391, Indian 
Penal Code, we hold that on this finding 
he should not have been convicted. He 
was not one of those who were conjointly 
committing or attempting to commit rob¬ 
bery, and though he may have been aid¬ 
ing such commission or attempt h® 
not present and, therefore, his action did 
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not come within this definition. This Kalu 
was examined by the Magistrate as a con¬ 
fessing prisoner and it is contended tliat 
this statement made by liim was not a con¬ 
fession so that it can be taken into con¬ 
sideration as against the other accused 
under the provisions of s. 30. 

We think there is considerable force in 
this contention. Kalu in this statement 
describes the movements of himself and 
other accused tried for the dacoity. The 
only really incriminating statement that 
he makes is that after the dacoity he was 
offered Rs. 100 which he took. This 
statement is certainly not a confession tliat 
he committed the dacoity, and we think 
that it should not have l)een put to the 
Jury as a matter to be taken into con¬ 
sideration as against the other accused. 
But it is not necessary to consider to 
what extent an incriminating statement 
is to be regarded as confession within the 
meaning of s. 30 of the Evidence Act, for 
whether we hold that this statement was 
not a confession or whether we hold that 
it was a retracted confession, it has no 
evidential value as against Kalu’s co-ac¬ 
cused. The learned Sessions Judge treated 
it as a retracted confession, and although 
in one part of his charge he correctly told 
the Jury that the retracted confession of 
a co-accused is practically of no value 
against anybody but himself, he prevented 
this direction being properly _ appreciated 
by the Jury by referring to this confession 
of Kalu and also to the extra-judicial con¬ 
fession of the appellant Sur.darali, asking 
evidence to be taken into consideration in 
considering the case of each of the other 
accused. When the Jury were referred to 
the mentioning of individual accused in the 
confession of Kalu and the extra-judicial 
confession of Sundarali, they were not likely 

toproperlyappreciatethedirection that they 
were to regard these statements as of no 
value as against the other accused, ^ye 
must hold that this was likely to prejudice 
the Jury and lead them to give some 
weight to the.se statements when they 
should have disregarded them altogether; 
and we hold that this caused a mis-carri- 
age of the justice and necessitates a re-trial 
of all these accused in respect of whom 
there has been such misdirection. This 
applies to all the appellants except Kalu 
and Sundarali. ^ , 

Sundarali was not named in Kalu s 
statement or confession. So, as regards 


him tliere ha.s been no misdirection on 
this point. It is urged that there has been 
misdirection on other points. It is said 
that tlie evideiuH' of witnesses who corro¬ 
borate the approver as to association before 
and after the dacoity is no real corrobora¬ 
tion, because the approver was examined 
by the Police after the Police had obtained 
this information as to these movements from 
these witnesses. It certainly cannot be said 
that asa point of law the evidenceof witnesses 
who support the statement of tlie approver 
is not corroborative evidence because this 
evidence, was known to the Police before 
the approver was examined by them. It 
may be urged and prol)ably was urged at 
the* trial that the apiu'over's evidence, 
should not he believed because he might 
have been tutored by the Police to make a 
statement which fitted in with the evidence 
of witnesses who had l>een previously exa¬ 
mined. But at the most it was a matter 
of non-direction on the partof the Judge not 
to draw the attention of tlie Jury to this 
point. We do not consider it a serious 
matter of misdirection since the attention 
of the Jury was fully drawn to the neces¬ 
sity of considering how far the evidence 
of the approver can be believed. 

Another point on which misdirection is 
alleged is that the attention of the Jury 
was not drawn to the statement in the First 
Information that the informant Benode 
Behary Pal’s gomashta in charge of the 
money suspected his own boatmen. AVe 
think* that having regard to the reasons 
there given for the suspicion nothing can 
be based on it to support the case foi the 
defence. It rather renders the story as to 
the fact of the dacoity more probable. 

It is urged that the evidence as to the 
extra-judicial confession made by Sunda¬ 
rali was not properly put to the Jury. The 

learned Sessions Judge when referring to 
this confession spoke of it as the alleged 
confession of Sundarali and in placing 
the evidence before them he pointed out 
to the Jury that it was for them to decide 
whether tliis confession had been made. 
We cannot say there was misdirection be- 

cause attention tvas not drawn to the 
statement of the witness Najamah (aitiWar 
that he did not inform the Police or pan- 
chavet of the confession. The objection to 
the statement of Darbarulla that he under¬ 
stood that Khabiruddin gomastha, Sundarali 
aU Jaban Mirdha had committed dacoity 
would be open to serious objection as re- 
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gards Khabiruddin and Jabau Mirdha 
since it was not clear from the delinition 
that this understanding in respect of them 
was based on the statement made by 
Simdarali. But in the case of these two 
appellants we have already held that there 
must be a re-trial. His statement as to 
Sundarali's confession is somewhat vague, 
but the attention of the Jury appears to 
have been sufficiently drawn to this point. 
So far as Sundarali is concerned we can 
see no ground for holding that there was 
misdirection on any other ground for set¬ 
ting aside the verdict of the Jury. 

We accordingly allow the appeal of the 
appellant Kalu. We set aside his convic¬ 
tion and sentence and direct that he be 
released. 

The appeal of the appellant Sundarali 
is dismissed. 

We allow the appeals of the appellants 
Ibrahim, Jaban Mirdha.Sherajuddi, Kadam- 
ali and Khabiruddin gomastha. We set 
aside their conviction and sentences and 
direct that they be re-tried according to 
law. 

N. H. Appeal partly allowed. 


LAHORE HIGH COURT* 

Criminal Kkvision No. 14lt> of 1924. 

January 17 1925. 

Present .-—Mr. Justice Le Rossignol. 
SHAH MUHAMMAD himsulf and as 
GUARDIAN OF SAID SHAH, AHMAD 
SHAH AND NAWaB shah, minors — 

—Petitioners 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of ISOS), ss. S7, 8S 
—Absconder—Attachment of pi’opertii--Ancestral pro¬ 
perty, ri'jkts in—Attachment, operation of- Property 
acquired by father, whether ancestral. 

In the case of ancestral lands in the Punjab all that 
can be attached in proceedings under ss. 87 and 88 of 
the Cr. P. 0. is the interest of the absconder, and on 
his death the lands must be released in favour of his 

heirs. , _ , „ 

Sadhu Singh v. Secretary of State for India, 18 P. 

R. 1908; 150 P. L. R. 1908; 19 P. W. R. 1908 and 
Niamat Aliv. Secretary of Slate for India, 30 Ind. 
Cas. 71; 52 P. R. 1915; 253 P. W. R. 1915, followed. 

Where waste land is granted to a person who sub¬ 
sequently acquires proprietary rights therein, the land 
becomes ancestral in the hands of his sou. 

Petition, under s. 439, Cr. P. C., for revi¬ 
sion of the order of the Sessions Judge, 
Multan, dated the 6th August 1924. 
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Lala Tirath Ram, for the Petitioners. 

JUDGMENT, —The question in this 
case is whether the property of an abscon¬ 
der against whom proceedings under ss. 87 
and 88 of the Cr. P. C. have been taken 
sliould be freed from attachment on the 
deatlr of the absconder. It has been found 
and I see no reason to disagree with the 
finding, that WilayatShah, who was wanted 
in connection with a complaint under 
S. 363, Indian Penal Code, did abscond, and 
his property was properly attached. On 
the 16th of January 1924, the absconder 
appeared and applied for the release of his 
property, but he has since died. 

^The present petition is by the heirs of 
Walayat Shah protesting against the con¬ 
tinued attachment of the land on the 
ground that it is ancestral. A report had 
been called for from the District Magitrate 
and he has reported that the land is not 
ancestral. But his view seems to me erro¬ 
neous for he adds that the land was origi¬ 
nally waste land granted to the father of 

alayat Shah who in 1902 acquired pro¬ 
prietary rights in it. On the death of his 
father Walayat Shah succeeded to his estate 
by inheritance. Consequently the land 
must be regarded as ancestral in the hands 
of Walayat Shah. With regard to ancestral 
lands in the Punjab it has been decided 
in Sadhu Singh v. Secretary of State for 
India (l)and Niamat AH v. Secretary of 
State for India (2) that all that can be 
attached in proceeding under ss. 87 and 88 
of the Cr. P. 0. is the interest of the ab¬ 
sconder and that on his death the land 
must be released in favour of his heirs. 
Those decisions cannot be overlooked and 
must be followed. I, therefore, direct that 
the lands of the absconder be released in 
favour of his heirs from the date of his 
death. 

Si. K. Petition accepted. 

B) 18 P. R. 1908; 156 P. L. R. 1908; 19 P. 'V'- 
1908. 

(2) 30 Ind. Cas. 71; 52 P. R. 1915; 256 P.'V- 
1915. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 28 of 1925. 

March 17, 1925. 

Present: Daniels, J. C. 

RAM PARGAT and another—Prisoneks 

—Applicants 

icrsus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act 1' of ISVS\ a. 110- 
S«curi(i/ proceedings—Local cnquirn, ivhcther desiroblc 
—Finding based on evidence- Infonnation obtained 
in local enquiry, H*-e of—Irregularity. 

Though iocftl inquiry is most apiuoi>riate where i( • 
is a question whether proceedings under s. 110 of tlie 
Or. P. 0. should be instituted, such an enquiry is <»ul 
of place when the accused are brought before the 
Court. Once the accused are before the Court the 
case must be decided on the evidence alone. 

In a proceeding under s. IIU of the Cr. 1’. C. tlie 
Magistrate dealt with the evidence at great length 
and on that evidence came to the conclusion that it 
was established that the accused were hal)itual 
thieves. In his order the Magistrate slated that 
camping at the sjx)! he had receivetl inf«>rmatiou 
which confirmed the conclusion at which he had arriv¬ 
ed on the evidence; 

Held, that the course adopted by the Magistrate in 
making an enquiry at the spot was irregular but that 
the irregularity was not sulKcient, in the circumstances 
of this case, to induce the Court to set aside the whole 
proceedings and direct a re-trial. 

Applicatioa for revision of an order of 
the Sessions Judge, Gonda, dated the 10th 
January 1925, in Appeal No. 228 of 1924, 
confirming that of the Magistrate, First 
Class, Gonda, dated the 3rd December 1924. 
Mr. AH Zaheer, for the Applicants. 

The Government Pleader, for the Crown. 
ORDER.— This is an application in 
revision against an order binding over the 
applicants under s, 110, Cr. P. C. which 
has been upheld by the learned Sessions 
Judge in appeal. There is a large amount 
of evidence in the case which has been 
fully considered by both the Courts below, 
and the only point which requires serious 
consideration in the revision is whether 
the trial has been prejudiced by certain 
local enquiries made by the Magistrate. I 
agree with the learned Sessions Judge 
that though local enquiry is most appro¬ 
priate where it is a question whether pro¬ 
ceedings under s, 110 shall be instituted, 
it is entirely out of place when the accused 
Me brought before the Court. Once the 
accused are before the Court the case 
must be decided on the evidence alone. 
It seems to be, however, that in this 
case the Magistrate merely used his 
enquiries to confirm the result at which he 
liad arrived on a consideration of the 
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evidence. He lias dealt with the evidence 
at great length and on that evidence come 
to the conclusion that it establishes that 
the accused are liabitual thieves, and then 
he says that camping at the spot he has 
received information which confirms this 
impression. On the whole, therefore, though 
the course taken bv the Magistrate was 
irregular Ido not tlunk that it is a suffi¬ 
cient ground for setting aside the whole 
proceedings and directing a re-trial. I 
accordingly dismiss the present application, 
z. K. Application dismissed. 


LAHORE HIGH COURT. 

Cui-MiKAL Appeal No. 72 of 1925. 

April 2, 1925. 

iVcA’enf .’—Justice Sir Henry Scott-Smith, 
Kt., and Mr. Justice 2afar Ali. 

EMPEROR— Appellant 

2'CV$llS 

DINA alias BODHI— Accused— 

Respondent. 

Penal Code (.Id XLV «/ ISOO), *■. 408— 
breach of trust, what constitutes- Intention to deprive 
owner of properly. 

In Ollier to con-stitute the olYence of criminal 
breach of trust it is not necessary that tlie accused 
should liave disposed of the proiierly to a third 
person. His tirst jiosse.ssion of the property being 
lawful, the offence consists in a mental act or intent 
to dejirive the owner of his property, without any 
outward or visible trespass, [p. 402, col. 2.J 

Accused was engaged by the complainant as a tonga 
driver to drive the latter’s tonga on hire within the 
limits of a Municipality. Under the terms of the 
agreement the accused had to bring tlie tonga back 
each evening and was to })ay over his earnings to 
the complainant while he was to receive a certain 
Jixed salary per month. On the very lirst day of his 
emplovment the accused did not return with the 
longa'inthe evening and on the following day was 
pursued and arrested at a distance of 30 miles from 
the town while driving the tonga away from the 

that the conduct of the accused showed that 
he intended to keep the tonga for himself or to dis¬ 
pose of it to some third person and that this intent 
or mental act of his was the gist of the offence of 
criminal breach of trust and the accused was con- 
^ffiuentlv ffuiltv of an offence under s. 408 of the 
Penal Code. fp. 462, eol. 2; p.-KiS coK l.J 

Appeal from an order of the bessions 
Judge Ludhiana, dated the 29th October 
1994 reversing tiiat of the Magistrate First 
Ciass, Ludhiana, dated the 29th August 

1924 

Mr. Des Eaj Sawhney, Public Prosecutor, 
for the Appellant. 

Mr Bat Kishen Mehra, for the Respondent. 

JUDGMENT.— This is an appeal by 
the I ocal Government under s. 417, Cr. P. 
0 from the order of the Sessions Judge of 
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Ludhiana acquitting the respondent Dina 
^vho had been convicted by a Magistrate of 
an offence under s. 408, Indian Penal Code, 
and had been sentenced to l\ years’ rigor¬ 
ous imprisonment. 

The facts which have not been disputed 
before us are as follows :— 

The accused was on the 22nd of Julv, 
iy24, engaged as a tonga driver by Saif-ul- 
Rahman to drive his tonga on hire witliin 
the limits of Ludhiana Municipality. The 
tonga had been licensed in the name of the 
mother of Saif-ul-Rahman on tlie 18th of 
July and the accused hiinself had been 
licensed to drive a tonga. According to 
the complainant the accused had to bring 
back the tonga each evening and pay over 
his earnings while he was to receive a 
salary of Rs. 15 a month. He did not return 
on the evening of the 22nd of July and 
on the following day was pursued and 
arrested near Dhuri which is some nine 
miles beyond Malerkotla and some 30 
or 37 miles from Ludhiana. At the time 
of his arrest he was driving the tonga 
rapidly in the direction away from 
Ludhiana. His arrest with the tonga is 
clearly proved by the evidence of Harbans 
Lai and Hans Raj (P. Ws. Nos. 3 and 4), by 
Mohammad Sadiq (P. W. No. 5) in whose 
tonga the prosecution witnesses Nos. 3 and 4 
pursued the appellant and by Mahman, 
Police Constable (P. AV. No. OJ. The accused 
in his defence at first stated that the tonga 
had never been made over to him by the 
complainant but then said that a Hindu 
of Ludhiana liad asked him to take the 
tonga to his shop in Malerkotla. He pro¬ 
duced no evidence in defence. The Magis¬ 
trate held that the conduct of the accused 
in taking the tonga away to a distance 
from Ludhiana contrary to the terms on 
which he was engaged clearly showed that 
he had converted it to his own use and 
intended to dispose of it dishonestly. The 
learned Sessions Judge who heard the 
appeal says in his judgment: “If he was 
going with the tonga to some place it 
might be a simple preparation to dispose 
of it, but it does not amount to the com¬ 
mitting of the criminal breach of trust 
as he has not converted the thing to his 
own use.” In other words, the learned 
Sessions Judge was of opinion that there 
had been no criminal breach of trust be¬ 
cause the accused had not disposed of the 
tonga to a third person. 

It is contended by the learned Counsel 


for the Crown tliat in order to constitute 
the offence of criminal breach of trust it was 
not necessary that the accused should have 
disposed of the tonga to a third person. 
KesJio Jiam w Empret^s {\) was referred to 
in which it was held that for conviction 
under s. 40S, Indian Penal Code, it is not 
necessary for the prosecution to show that 
an accused i>erson has actually expended 
some portion of the money which was 
entrusted to him. His first possession 
being lawful, the offence consisted in a 
mental act or intent to deprive the master 
■ of his property without any outward or 
visible trespass. This mental act of frau¬ 
dulent appropriation was rightly inferred 
from the conduct of the accused in that 
case. At page 130* of the report the learned 
Judges quoted with approval the remarks 
of Coleride, J. in the case of Rex v. Williams 

(2) who in summing up said: “The circum 
stances of the prisoner having quitted her 
place and gone off to Ireland is evidence 
from which you may infer that she inteiid- 
ed to appropriate the money, and if you 
think that she did so intend, she is guilty 
of embezzlement." Again in Reg. v. Lynch 

(3) . Moore, J. said: “You have further the 
fact that, after getting the money, the pri¬ 
soner absconded, and did not come hack 
till he was in custody. You may infer that 
he intended to appropriate this monev, 
and if so, he is guilty of embezzlement.” 
At p. 138* the Judges said: “The same 
view, namely, that the mental act or intent 
to deprive the master of his property is 
the gist of the offence, is adopted by _Mr- 
Bishop in his valuable work on Criminal 
Law, when treating of embezzlement. When 
a particular thing of a nature to be em¬ 
bezzled has come into the hands of the 
servant, he is in reason to be held guilty of 
embezzling the thing in all circumstances 
which show a malicious intent to deprive 
the master of it." 

We fully agree with the various remarks 
quoted by us above. AVe have not the least 
doubt that in the present case the acciiseu 
intended to deprive his master of the 
tonga and this intent or mental act of nis 
is the gist of the offence of criminal breach 
of trust. He has not attempted to esplah^ 
why he had taken the tonga to a distance 
of 36 miles from Ludhiana. His conduc 

(1) 36 P. R. 1889 Cr. 

(2) (1835) 7 C. & P. 338. 

(3) (1854) 6 Cox. C. C. 445 ' __ 

"^♦Hges P. R. oi 1889 Cr. ^ 
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shows that he iutended to keep the tonga 
for himself or to dispose of it to some third 
person. We do not see how any other in¬ 
ference than this can be drawn. We, 
therefore, accept the appeal and setting 
aside the order of the learned Sessions 
Judge restore that of the Magistrate con¬ 
victing Dina and sentencing him 1! years' 
rigorous imprisonment including i\ months’ 
solitary confinement, 
z. K. Appeal accepted. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 142 of 1025. 

April 8. 1925. 

Present: —Mr. Dalai, J. C. 

8 AADAT KHAN— Accl’SEd—Appellant 

versus 

EMPEROR— Respondent. 

Penal Code (.-let XLV of ISUO), ss. .UUi.i— Ahduc- 
txonof girl under IS years of age—Force or deceit, 
otweiice of — Procuration — O^encc. 

Accused took a girl of less than 18 years of age 
from place to place with the intention of compelling 
her to marry against her will or in order that she 
may be forced or seduced to illicit intercour.se. Thcne 
^vaB no evidence that the girl was compelled to accom¬ 
pany the accused by force or by deceitful moans ; 

Held, that the accused could not be convicted of an 
offence under s. 368 of the Penal Code but tliat he was 
guilty of an offence under s. 3GGA of the Code. 

Appeal against an order of the Assistant 
Sessions Judge, Gonda, dated the 20th Feb¬ 
ruary 1925. 

The Government Pleader, for the Crown. 
JUDGMENT.— Saadat has appealed 
from his conviction under s. 366 of the 
Indian Penal Code. It is stated that he 
abducted Musammat ICalsooma in order to 
compel her to marry against her will or in 
order that she may be forced or seduced 
to illicit intercourse. The difficully is that 
the learned Assistant Sessions Judge, who 
tried the case, has not specifically stated 
what the abduction consisted in; was the 
girl compelled by force or by deceitful 
means induced to come from any place. 
There is abundant evidence to prove that the 
appellant took her from place to place with 
the intention stated in the charge but all 
through the judgment I fail to discover any 
definite finding that the appellant used 
force or deceitful means to gain his end. 
When the girl met the village chaukidar 
while she was in the company of the appel¬ 
lant she made no complaint to the chauki- 
dar. It is not understood from the lower 
Court’s judgment at what particular 
moment the force or deceitful means were 

used and when the taking away of the girl, 
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which was innocent at first with the per¬ 
mission of her mother-in-law, should turn 
to abduction. 

I am, however, of opinion that the girl is 
under 18 years of age. The medical evi¬ 
dence is to that efi'ect and there is nothing 
on the record to the contrary. The appel¬ 
lant was clearly guilty of procuration of 
Musammat Kalsooma. I alter the conviction 
to one under s. 366 A and maintain the 
sentence passed by the lower Court. 

The appeal is, tlierefore, dismissed except 
as to the alteration of the section of the 
Indian Penal Code. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 578 of 1924. 

February 12, 1925. 

Present :—Justice Sir Babington Newbould, 
Kt., and Mr. Justice B. B. Ghose 
RAHAMALI HOWLADAR and another— 

—Appellants 
I'crsns 

EMPEROR— Respondent. 

Criminal Procedure Code (./U*? V of ISOS), .ts.JJI, 
JSO—Charge to Jurn—CiindiabUity of evidence— 
Direction to dury—Error of law. 

X statement in tlie heads of charge that such and 
such sections of the Penal Code were “lead and ex¬ 
plained” to the Jury is bad if it is not shown in 
what manner the sections concerned were explained, 
[p. 4G1, col. 21 

Where there is evidence against an accused it is for 
the Jury and not for the Judge to .say that that evi¬ 
dence is such that no reliance should be placed on it. 
[p. 464, col. 1.) 

A Judge commits an error of law if he directs the 
Jury to return a verdict of non-guilty because he 
holds that Uiere is “no evidence worth the name” 
against an accused. 

“No evidence worth tlie name” is under the law a 
very different thing from “no evidence." [p. 4G4, col. 1.] 

Bahu Suresh Chandra Talukdar, for the 
Appellants. 

Mr. Khundkar, Deputy Legal Remem¬ 
brancer, for the Crown. 

JUDGMENT.— The two appellants were 
tried hy the Additional Sessions Judge of 
Bakarganj with the aid of a Jury on several 
charges. The majority of the Jury found 
the first appellant guilty of an offence 
punishable under s. 364/34, Indian Penal 
Code and also of an offence punishable 
under s. 147, Indian Penal Code. For the 
first offence he was sentenced to seven years’ 
rigorous imprisonment and for the second 
offence to two years’ rigorous imprison¬ 
ment, the sentences to run concurrently. 
The ’second appellant was convicted only 
of an offence punishable under s. 147, 
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Indian Penal Code and for that he has 
heen sentenced to two years’ rigorous im¬ 
prisonment. 

On behalf of the ajipellants three points 
have been pressed. The hrst relates to the 
aci'iuittal of one Seher Ali who was i)ut on 
his trial with the appellants. After the 
conclusion of the case for the prosecution 
the learned Additional Sessions Jtidge 
directed the Jury to return a verdict of not 
guilty of any offence in the case of this 
accused. It is clear that in so doing he 
intended to act under cl. of s. 281), Cr. 
P. C. From his charge to the Jury it 
appears that he gave this direction be¬ 
cause he held that there was no evidence 
worth the name against Seher Ali. In so 
doing we hold that he committed an error 
of law. No evidence worth the name is 
under the law very different from no evi¬ 
dence. Though the learned Sessions Judge 
held that on account of the contradiction 
of the witness who implicated Seher Ali 
that evidence could not be believed, he 
was not justified in saying, that there was 
no evidence against him. There was evi¬ 
dence and it was for the Jury and not for 
the Judge to say that this evidence was 
such that no reliance could be placed upon 
it. But in our oi)inion this error of law 
was of no great importance. Had the 
learned Judge continued the trial against 
this accused and charged the Jury as he 
did it is proV.)able that Seher Ali would 
have been acquitted. Had he been convict¬ 
ed by the Jury we have no doubt the learned 
Judge would have made a reference to 
this Court under s. 307, Cr. P. C. which 
would have ended in the acquittal of this 
accused. We certainly cannot accept the 
contention that this action of the learned 
Judge in any way prejudiced the other 
accused in their trial. The fact that one 
of the three accused was acquitted in 
this way cannot have affected the Jury and 
made them more ready to convict the ap¬ 
pellants before us. 

The second point urged is that there 
was non-direction amounting to misdirec¬ 
tion because the learned Judge omitted 
to prominently put before the Jury the 
fact that neither in the information first 
given to the Police by Mafezuddi chowkidar 
of which an entry was made in the station 
diary, nor in the formal First Information 
that was subsequently lodged by Sahed 
Ali howaldar do the names of either of the 
appellants appear. In many cases the 


omission of the names of the accused in 
their trial in the First Information given to 
the authorities is a very important point in 
their favour. But in the present case it 
appears to us that the point was of no 
substantial importance. From the state¬ 
ment recorded in the diary it appears 
that Mafezuddi at the time he made that 
statement had no information as to who 
were the assailants. ISahed All’s statement 
in the First Information was that he recog¬ 
nised two of the assailants, and that was 
the storv which he also told in his evi- 
deuce. We have been through the evi¬ 
dence of both ^lafezuddi and Sahed Ali 
and there is nothing to indicate, nor does 
any suggestion appear to have been made 
in their cross-examination, that at the 
time they made these statements to the 
Police they had information of the names 
of any accused whose names do not appear 
in these entries. That being so we are un¬ 
able to hold that the omission of the learned 
Judge to draw special attention to this 
point amounted to misdirection. 

The last i)oint urged is that the heads 
of charge do not show that the law was 
properly explained to the Jury. It is 
stated in the charge that ss. 299, 300, 302, 
Ml, 140, 147,148, 3(52, 3(54 and 34 are read 
and explained. This Court has frequently 
condemned a statement of this kind in the 
lieads of charge if it is not shown in what 


manner the sections referred to were ex¬ 
plained. But in the present case the heads 
of charge do show the manner in which 
the essential points were put to the Jury. 
The details of the points which the pro¬ 
secution must prove to establish the charge 
under ss. 302 and 149 are explained in one 
portion and later on there is set out an ex¬ 
planation of the charge under s. 164/34. Iii 
the present case there was no real difficulty 
in applying the law- to the facts. If the 
facts alleged by the prosecution ■were proved 
it was clear that the charges were estab¬ 
lished. We hold, therefore, that there is 
no misdirection on this point. The 
is one in which the appellants have been 
convicted on the evidence of a single wit¬ 
ness corroborated by his statements luade 

at different times. Whether that 

■was sufficient for a conviction or not w 

essentially a question for the Jury. . 

The sentences passed are not in our op 

nion too severe. 

The appeal is dismissed. 


N. H. 


A ppedl dismissed, 
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PATNA HIGH COURT. 

Appeals from Oroinal Decreks Nos. 127, 
128, 137 AND 139 TO 145 oi- 1921. 

May 7. 1924. 

Present: —Mr. Justice Das and 
Mr. Justice Ross. 

MADAN MOHAN LAL— Defendant- 

Appellant 

vei'sus 

ABDUL RAZAQUE KHAN and others— 

Plaintiffs—Respondents. 

Bengal Land Fievenue Sales Act (XI of ISo'f\ss. JO, 
11,12,13, llf, 3S—Bengal Land Regi-aratum Act (VII 
of 1876), s. TO—Separale accoiatt, whether can he 
opened at a time when residunni share is in arrears 
Sale for arrears of revenue, when can take place — 

fiitent o/s/iore to 6c s(»/d— 

The three kinds of objections specitied in s. 12 of the 
Bengal Land Reveune Sales Act are the only objections 
that can be taken to the only statements that an 
application for the opening of a separate account is to 
contain. If no such objection is made the Collector is 
bound to open a separate account whether the share 
from which the separate account Js to be oijened is in 
arrears or not at the time. [p. 167, col. 2.1 
There is no special procedure appointed l)y the Bengal 
Land Revenue Sales Act for dealing witli the case 
where at the lime of the opening of a sei)arate acc<'unt 
the residuary share is in arrears, pos.slbly beeause it 
^vas not contemplated that there should be arrears, or 
because the security of the revenue is not affected by 
the openmg of a separate account. There is no autlior- 
ity ia tlie Act for apportioning the arrears m sucli 
a case, whether after taking an account or merely 
according to the ratio between the (.lovernincnt 
revenue assessed on the separate account and that 
remaining to be assessed on the residuary share, 
[p. 467, col. 2; p.-168, col. 1.] 

In the case of arrears of revenue all that ine 
Collector has to do is to look at the separate accounts 
88 they stand and if he tinds that any .sepanite account 
is not in arrear he is not entitled to sell that share; he 
can only sell the share from which according to tlie 
separate account an arrear of revenue is due. [p. 400, 
col. 2.1 

The Collector is not permitted to .'jell a share meiel.v 
because that share i.s in arrears; he can only sell ii the 
estate is in general arrears. It must be shown, there¬ 
fore, that the estate as a whole is in arrears and liahie 
to sale; and the date on which this liability to sale 
arises is tlie date which will hx the extent of the- 
residuary share of the estate to be imt up for sale, it it 
is that share which is in arrears, [p. 468, ool. 2; p. 4 jJ, 
col 1.] 

. The Bengal Land Revenue Sales Act contemplates 
that an estate in arrears should be sold as soon as po.ssi- 
bleafter the liability to sale has arisen liy failure to pay 
the arrears on the latest date of payment; and where an 
estate is put up for sale on a particular dale it must no 
presumed that it did not become liable to sale beioie 

that date. [p. 469, col. 1.] . . 

Where a residuary share becomes liable to sale on 
account of arrears of land revenue after the date of tnc 
opening of certain separate accounts out of that sliare, 
the extent of the share which can be sold is that wliicli 
existed on the date when the liability to sale aro^c 
and not that which existed at the date ^ 

arrears began to accrue, [p. 469, col. 2; p. 4iOi col. l.| 
Where the Collector has jurisdiction to sell an 
ealate for arrears of revenue, the remedy for any 
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irrognlarily in llir cxcrci.se of the jurisdictiiin is ]iro- 
vided by s. .■>.■; oi'ih.-lU-ngal Kcvciiue Sab s A< t, but 
an irregularity in the exercise of the juri.'^dieiion 
cannot tako Hie sab' outside the A( t. [p. 1 (i>. ci 1. 1,1 

Appeal from a decision of the Suhordiiiale 
Judge, Hava, dated tlie 7th May 1921. 

Messrs. P. C. Manuk, Kailaskpali, Sayjoo 
Prasad and RagJutuandan Prasad, lor tlie 
Appellant. 

Messrs. Sullan Ahmad, Hasan Ja)!, Sijcd 
All Khan. IWiT. WSahai mdUr.Saltun- 
ud-Din Hussain, for the Respondents. 

JUDGMENT. 

Ross, J.—This is an appeal by defend¬ 
ant No. 3 against a decree passed hy the 
Suhordinate Judge of Haya in favuui ui ilie 
plaintiffs. 

The facts are these .Ur(/ia/ rankardih 
Malehari, 'I'auzi No. 1987 consists of 2Id 
villages owned by a large number of 
proprietors many of whom have had sepa¬ 
rate accounts opened from time to time. 
In 1918 the residuary share comprised 
shares in 9G villages. Ibis share had been 
in arrears since before 190b but sepaiate 
accounts continued to be opened mill] 

1917 In 1016 the arrears were Rs. 4,U19-l)-i 

and in that vear the Collector apiiortioned 

Rs ’780-12-0 out of these arrears to the 
separate accounts that had been opened 
during the period in which the re-siduary 
share bad been in arrears.^ On the bill 
of June 1917 and on the Lthof Januaiy 

1918 the residuary share was sold 

reals of Government revenue. Both the 

sales were set aside. Eventually on the 
23rd of September 1918 when the arrears 
were Rs. 4.961-11-7, the share was sob . 
and purchased by defendant ^o. a servant 
and hznamidar of defendant iNo. to 
R.; 9 500. Three appeals were prclerred 
to the Commissioner of Kevemie a.^cunst 
the sale bv certain of the plaintills in tlie 
present suits. These appeals were disiniss- 
ed A sale certificate was granted anxl 
delivery of possession was given in 19lb. 
Thereafter ten suits, out of which these 
ten appeals have arisen, were instituted 
bv some of the proprietors of the residu¬ 
ary share covering some dO villages out. 

"^'nie plaintiffs in their plaints impugned 

of these grounds they have failed to 
ekah sh and there is no cross-appeal. 

f am therefore, concerned only wi h the 

b-oMds on which they have succeeded m 

leUin- the sale set aside. These grounds 
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are two; one of which covers all the cases 
wliile the other alfects three cases only. 

The first groun'l is that separate accounts 
were opened illegally by the Collector, 
while the residuary share was in arrear.s, 
without realization of the arrears, but alter 
deduction of what is <lescribed in the 
plaint as an imaginary portion of the ar¬ 
rears: and the Collector was not legallv 
authorized to sell by auction only those 
ijmali shares which were found existing 
subsequent to the default in place of those 
which existed at the time of the default. 
At the trial the answer of the defendant 
was that the proprietors who got separate 
accounts opened paid their portion of the 
arrears due, but even if they did not do 
so, the sale cannot be challenged on this 
ground. The plaintiffs case was tliat the 
Collector had no ])ower to apportion the 
arrears between the separate accounts and 
the residuary share; that even if he had 
this power the arrears had not been ap¬ 
portioned correctly, that the residuary share 
had been sold for an arrear greater than 
w'as due from it; and tliat what ought 
to have been sold was the residuary 
share as it stood when tlie share 
fell into arrears, and not the residuary 
share as it stood at the time of the sale. 
In Suit No. 33 of 1019 (First Appeal No. 
139 of 1921), Suit No. 282 of 1219 (First 
Appeal No. 140 of 1921) and Suit No. 54 
of 1919 (First Appeal No. 144 of 1921) the 
plaintiffs’ case was that the residuary 
share which was sold included sliares 
belonging to these plaintiffs which were 
protected by separate accounts. 

The learned Subordinate Judge in dealing 
■with the main ground on which the suits 
were brought examined the accounts of 
the estate from the June fcist of 1913 when 
the Government revenue of the residuary 
share was Rs. 2,273-8-0 and the arrears 
were Rs. 2,086-13-11. He continued the 
examination down to the time of the 
sale when the Government revenue had 
been reduced to Rs. 852-13-0 and tlie 
arrears had increased to Rs. 4,961-10-7. 
As a result of his examination he found 
that whereas Rs. 1,383-13-0 ought to have 
been apportioned out of the arreai-s to the 
separate accounts, the Collector had ap¬ 
portioned only Rs. 780-12-0. The arrears for 
which the residuary share was sold, there¬ 
fore, exceeded the true arrears by Rs. 603-1-0 
He held, therefore, that the sale was without 
jurisdiction. He further held, however 
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that the procedure by way of apportionment 
of arrears between the separate accounts and 
the residuary share was unwarranted by 
law. and, that if a separate account was 
to be uj)ened while the residuary account 
was in arrears, this could only be properly 
drare if an account of the payments made 
by the co-proprietors had first been taken; 
and that theshares which were separated 
by opening of .separate accounts were also 
lial)le to be sold jointly with the residuary 
share. 

On the second ground, which was con¬ 
fined to three cases only, the learned Sub¬ 
ordinate Judge found that the shares of 
the plaintiffs in Suit No. 33 of 1919 in 
vHlages Lawahar. Karangarh and Kothi 
Khas were protected by separate accounts 
Nos. 34 and 50; and that in Suits Nos. 282 
and 54 of 1919 the plaintiffs owned certain 
pohhta share in villages Simri, Karhani 
and Amnahad amounting to I anna 12 dams 
or 4 annas 18 davis and 13 kowris kham 
which were protected by separate accounts, 
wliereas in the Collector's registers these 
shares were shown as 1 anna 12 dams kham 
with the result tliat a portion W’as includ¬ 
ed in the residuary estate which ought to 
have been fully protected by the separate 
accounts. In the result, the learned 
Subordinate Judge passed a decree declar¬ 
ing that the sale of the properties of the 
plaintiffs held on the 23rd December 1918 
was null and void and beyond the juris¬ 
diction of the Colleelor lo hold and that 
the auction purchasers defendants acquir¬ 
ed no title by their purcliase. He passed 
a decree for recovery of possession in favour 
of the plaintiffs. 

On behalf of the appellant it is contended 
in the first jilace that it is not the 
function of the Civil Court to check the 
accounts of the Collector on w'hat must 
be imperfect materials, and that these ac¬ 
counts must be presumed to be correct 
ex<'ept perhaps in a case where it can be 
shown that in fact tliere were no arrears 
due. It is true that the learned Subordinate 
Judge has gone into the question whether 
the arrears were correctly apportioned hC" 
tween the new separate accounts and the 
remaining residuary share; but this was 

in reality a subsidiary matter, because the 
main position taken up by the learned Sub¬ 
ordinate Judge was that apportionment 
could not be made at all and that ^ 
separate account is to be opened whue 
the residuary share is in arrears, this can 
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only be done after an account has been 
taken of the payments made by IhedinVr- 
ent co-proprietors since the time when the 
residuary share fell into arrears. The res¬ 
pondents further contend that the open¬ 
ing of a separate account while the residu¬ 
ary share is in arrears affoi\ls no protec¬ 
tion at all and that the share which ought 
to be sold is the share as it stood when 
the share fell into arrears. The learned 
Counsel for the appellant on the otlier 
hand argues that although there is no legal 
obligation on the Collector to api)ortion 
the arrears, this is an equitable and just 
procedure sanctioned by revenue practice, 
and that the Civil Court has no right to 
go behind the apportionment as made. 

In order to deal with this aigument it 
is necessary to consider the relevant sec¬ 
tions of the Revenue Sales Act and of the 
Bengal Land Registration Act. The sections 
relating to the opening of separate accounts 
are ss. 10 and 11 of Act XI of 185'J and 
s. 70 of the Bengal Land Registration Act 
(Bengal Act VII of 1S7C). Without going 
into the details which differentiate these 
sections, what they require generally is that 
“when a recorded sharer of a joint estate 
desires to pay his share of the Government 
revenue separately, he may, submit to the 
Collector a written application to that effect 
which “must contain a specification of the 
share held in the estate by the applicant 
and in the case where: “the share consists 
of a specific portion of the land of the 

estate.specification of tlie land and of 

the boundaries and extent thereof, together 
with a statement of the amount of sadar 
jama heretofore paid on account of it. 

The Collector is then required to publish in 
certain places acopy of the application; ^rid: 

"if within six weeks from the date of the 
publication of these notices no objection is 
made by any other recorded sharer the 
Collector shall open a separate account 
with the applicant and shall credit sepa¬ 
rately to his share all payments made by 
him onaccount of it. The date ou which 
the Collector records his sanction to the 
opening of a separate account shall be 
held to be that from which the separate 
liabilities of the share of the applicant 
commence.” Section 12 provides that _ if 
anyrecordedproprietorof the estate...object 
that the applicant has no right to the share 

claimed by him, or that his interest in the 

estate is less or other than that_ claimed 
by him, or if the application be in respect 
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of a specific ])oiiion of the land of an 
estate, tliat tlic amount oi saditr jama stat¬ 
ed by tlie applic.Hit to have been iiercto- 
I'ore paid on a'-count of such iiortion 
of laud is not the amount which has 
been recognized by the other sharers as 
the jama thereof liie (Collector sliall refer 
the parties to the Civil (^)uit and shall 
suspend proceedings uniil the (lueslion at 
issue is jiulicially detennined.” Section 71 
of Act Vll of 1^7() contains a similar pro¬ 
vision. Xow at this i’)oint u question arises 
whetlier the Ciille{dor lias any discretion 
to refuse to open a separate account when 
the residuary share is in arrears. On behalf 
of the appellant it is contended that if 
s. 12 was not there, it could not lie said 
that the Collector could nut deal with 
objections, that the fact tliat s. 12 provides 
for the disposal of three particular kinds 
of objections by the Civil Oourl, must nut 
be taken to imply that the Legislature con¬ 
templated no other kind of objection and 
that any proprietor may raise the olijection 
that the residuary account is in arrears 
and if the objection is not raised it must 
be taken that the parties acquiesce and 
the Collector i.s entitled to open a separate 
account For the respondents it is argued 
tliat the Collector has no power to deal 
with objections: that tliey are for tiie 
Civil Court and that the question of arrears 
does not concern the Collector as tlie law 
•rives ample security for the revenue. It 
fs not perhap.s necessary to decide the 
question, but it may be pointed out that 
the three kinds of objections specified m 
s 12 are the only objections that could 
be made to the only statements that the 
aDplication is to contain. It would seem to 
follow from this that if no such objection 
is made the Collector is bound to open a 
separate account whether the share from 
which the separate account is to^ be 
opened is in arrears or not at tlie time. 
No inference, therefore, unfavourable to 
the respondents, can, in my opinion, be 
drawn from the fact that when the sepa¬ 
rate accounts were opened no objection 
was raised on the ground of the existence 

of arrears. 

ThP next question is whether the Collect¬ 
or's procedure in dealing with the arrears 
\ckn,TPCt and if not, whether this m 

uSlf affects his jurisdiction to sell the re- 

siduary share. 

There is no special procedure appointed 
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hy the Act for dealing with the case where 

e is in arrears possibly 
because it was not contemplated that there 
should be arrears, or because the secnrily 
of the revenue is not ahVcied by the 
opening of a separate account. There is 
no authority in ttie Statute for apportion¬ 
ing the arrears, whether after taking an 
account, as the learned Sui)orilinate Judge 
has suggested, should be done, or merely 
according to the ratio between the 
Government revenue assessed on the 
separate account and that remaining to be 
assessed on the residuary share, ft is true 
that this latter method appears to ])e 
authorized by the practice of the Revenue 
Courts [see the letter from the Commis¬ 
sioner of the Patna Division to the Collec¬ 
tor of Gaya (Ex. GGj]. The justice of such 
a method may be open to question because 
it may be that the proprietor who is apply¬ 
ing for a separate account has been punctual 
in his payments and normally it would be 
the proprietor who was punctual in his 
payments who would seek protection 
against the less punctual proprietors by 
opening a separate account (see the pream¬ 
ble to Act Xf of I8.>9j. But so far as 
this is a matter of accounts it would be 
merely an iiT'*giilatity wliicli at the m )st 
migtit give ground for impugning a sale 
under s. 33 of the Act. But I do not 
see how the defect in the metiiod of 
dealing with the arrears can alTect the 
jurisdiction of the Collector to sell a share 
which admittedly was in arrears and was 
liable to sale. 

But there is another aspect of this matter 
and it is upon this aspect that the res¬ 
pondents specially insist They contend 
that there is no means of dealing with 
arrears and that no means is necessary 
because the opening of a separate account 
when the residuary share is in arrears 
has no effect at all; the share which is to 
be sold when it eventually become liable 
to sale is the share as it stood when it 
fell into arrears. The consequence is that 
the Collector has in effect split up the 
revenue unit which he ought to have sold 
and which was liable for the arreras 
and has sold a part of it for an arrear 
for which it was only partially responsible; 
this, it is contended he had no jurisdiction 
to do and the sale is bad on this ground 
apart from s 33 altogether. On the first 
part of this argument it is contended 
that if the share of A, B, C and D is liable 
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for a ded^t, that debt, cannot be thrown 
upon the sliare of B, C, and D while the 
share of A is saved from liability by being 
separ.ited out after the debt had been 
inclined. It seems clear on general grounds 
that the re.sidnary share as it stood when 
the dcl)t was incurred would be charged 
as a whole with that debt and that no part 
of it could escape from the charge by sub- 
seipieiil separation. The question is whe¬ 
ther tlie vSale Law prevents the application 
of this principle. The section relevant to 
this question is s. 13 whicli provides that: 
“Whenever th« Collector shall have ordered 
a separate account or accounts to be kept 
for one or more shares, if the estate shall 
become liable to sale for arrears of revenue, 
the Collector...in the first place shall put up 
to sale only that share or those shares of 
the estate from which, according to the 
separate accounts, an arrear of revnuemay 
he due" Section 14 then further provides 
for the contingency that the highest offer 
for the share may not equal the amount of 
the arrear, and for the liability of the 
whole estate to be sold in such a case. It 
i' argued for the respondents that s. 13 
contempinles the case of an estate becom¬ 
ing liable to sale for arrears of revenue after 
tlu' separate account has been opened; that 
it dcaU with the case where the Collector 
sluall liave orJereil a separate account to 
be opened and tJiat in such a case, if the 
estate shall liecome liable to sale, then 
certain consequences follow; and that there 
is nothing in this section to protect a 
separate account which has been opened 
after the liability to sale arose, because the 
section does not deal with such a case. 
But the section does lay down a general 
rule and it must be construed so as to 
express a general rule. The learned Coun¬ 
sel for the appellant contends that all that 
the Collector has to do is to look at the 
separate accounts as they stand and if he 
finds that any separate account is not lu 
arrear, he is not entitled to sell that share, 
he can only sell the share from which ac¬ 
cording to the separate accounts an arrear 

of revenue is due. He points out that 
the Collector is not permitted to sell a share 
merely because that share is in arrears, 
hut he can only sell if the estate is m 
general arrear. It must be shown, therefore, 
that the estate as a whole is in arrears auu 
liable to sale; and it is contended that toe 
date on which this liability to sale arose 
must be the date which will fix the exleo 
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of the residuary share of the estate to be 
put up for sale, if it is that share which is 
in arrears, as in the present case. Tliis 
contention appears to he sound. The argu¬ 
ment accepts the main position of tlie other 
side, but seeks to escape from the ejects 
of that concession by throwing the date 
after the period when the separate 
accounts in question were opened. It 
is contended in short that although 
the residuary share may have been in 
arrears, and in considerable arrears, since 
1908, there is nothing in this record to 
show that the estate as a whole became 
liable to sale for arrears before June 1917 
when it was actually put up for sale. 

The Sale Law contemplates that an estate 
in arrears should be sold as soon as possi¬ 
ble after the liability to sale has arisen 
by failure to pay the arrears on the latest 
day of payment; and it must be presumed 
that inasmuch as the estate was not put up 
for sale until June 1917, it did not become 
liable to sale before that date. In any 
case it is for the plaintilfs to show that 
the estate became liable for sale before 
the separate accounts in question were 
. opened. They have not shown tliat the 
estate became liable to sale before June 
1917, or that any separate account was 
opened after March 1917, and they must, 
therefore, accept what the separate accounts 
show at that date and consequently the 
sale was properly held according to the 
provisions of s. 13. The apportionment of 
arrears was made in 1916 and, therefore, 
cannot affect the question. Section 13 
lays down what the Collector has to do at 
the time when he takes action under that 
section and he is bound by what the 
separate accounts show at that point of 
time. The co-sharers may have rights of 
contribution inter se, but that is ^ not a 
matter with which the Collector is con¬ 
cerned. The point of time which determined 
the action of the Collector in the present 
case was June 1917 and no separate account 
was opened after that date and, therefore, 
the residuary share as it stood at that 
time was properly put up for sale. It 
may be that the arrears shown at that date 
as due by the residuary share had in fact 
come down from an earlier period when 
the residuary share was larger in extent; 
that is a matter which may give rise to 
a claim for contribution, but the Collector 
is bound by what his accounts sh^w as 
they stand. The argument for the respond- 
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ents is that the residuary share whicli 
was sol<l in 1918 was not the share from 
which the arrears were due. Between 
September 1913 and September 1915 at 
least eighteen separate accounts were 
opened, viz., separate accounts 3G8, 370, 372, 
371, 379. 3S0. 3S1. ;>82. 383, 386, 388 to 395. 
These all fi)rnied ]>irt of the residuary 
share and were opened out of it and were 
responsible in part of the arrears for which 
the sale took jdace. Therefore, the sale 
of the re.sidnary share as it stood in 1918 
for tliese arrears was without jiiri.sdictioii. 
Now it is admitted tliat when the estate 
bee tine liable to sale, tlie share which ac¬ 
cording to the separate accounts was liable 

to sale for an arrear of revenue was the 
share tliat had to be put up for sale. The 
phrase "according to the separate accounts 
is construed b}’’ the respondents as requir¬ 
ing the Collector to trace the arrear back 
to its origin, taking into consideration all 
the separate accounts which had been 
opened since the arrear liegan and to 
determine wiiat the share then was and to 
put that up for sale. This does not seem 
to me to be the natural force of the words 
but a strained and artificial sense. It is 
pointed that this is the view which has 
been adopted bv the Board of Revenue 
in the rule relating to Wards estates quoted 
bv the learned Subordinate Judge framed 

under ss. 23 to 26 of Act IX (B. C.) of 
1{J79 That rule, however, is not binding 
on the Civil Court in construing s. 13 of 
the Revenue Sale Law. It leads to obvious 
dilhculties. Thus in the present case, m 
191.3 when arrears were Rs. 2.205 1-6 sepa¬ 
rate accounts Nos. 368.370, 372 and 374 were 
opened and separate accounts Nos. 16,17, 2-, 
56, 66. 89, 103, 182 and 191 were closed^ In 
January 1914 .separate account No. 3 do was 
closed. In March 1914 when the arrears 
were Rs. 2.493-12-9 separate accounts 377 
and 378 were opened and in June iJL4 
when the arrears were Rs. 2,782-9-9 
rate accounts 379, 380, f 1, 382 and 383 
,vere opened. In September 1914 separa e 
account 276 was closed. In January 1915 
LTavate accounts 386 ^ and 388 wm. 
opened, the arrears being then Rs. 

In March 1915 separate accounts Nos. 389 
and 390 were opened when the arrears were 
3 057-I'll* In June 191o when the 

ar,•ear’s were Rs, 3 , 326-2 8 separate account 

39 L was opened and m September 1915 
separate accounts 392 to 395 -were 
when the arrears were Rs. 3,356-0-6. It is 
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difficult to sec on what principle these 
separate account.s which have had a sepa¬ 
rate existence which sets them free from 
the l.iirden of the accumulating arrears 
ortu he held liable to sale for an arrear 
much greater than any arrear for which 
tliey could ])e held responsible. Again, for 
ou^rht we know the sepaiate accounts 
which have been opened may liave been 
formed partlv out of the residuarv share 
and partly by amalLiamatiou with other 
separate accounts. On what principle are 
they to be disintegrated? It seems, there¬ 
fore, that the construction for which the 
respondents contend is not practicable. 
The explanation niust be this that the 
Collector is concerned with the collection 
of the revenue, and sales take place with 
this object in view, tlie co-sharers being 
left to tlie ordinary remedies for enforcing 
their rights inter se. I hold, therefore, 
that the Collector was entitled to put up 
for sale in June 1918 the residuary share 
as it stood at that date for the arrears 
then shown against it in the Collector’s 
books. 

The second part of the argument is 
equally without force. It is admitted that 
the estate was in general arrears and that 
the share in arrears according to the 
separate accounts was liable to .sale. The 
Collector, therefore, had jurisdiction to sell. 
If there was any irregularity in the exercise 
of the jurisdiction the remedy was pro¬ 
vided by s. 33. But where there is juris¬ 
diction, an irregularity in its exercise 
cannot take the sale outside the Act. The 
respondents rely on the decision in Mahant 
Ki'ishna Dayal Gir v. Syed Abdul Gaffar 
(1). But the facts of that case were entirely 
different from the facts of the present case 
and the question was one of construction 
of the notice under s. 6 of the Act, viz., 
whether the dominant description of the 
property sold was the word "Hjmal" or the 
detailed list of the villages annexed thereto. 
The decision on that question cannot 
throw any light on the present case. 

I hold, therefore, that the Collector had 
jurisdiction to sell the property and as the 
sale is not attacked on any of the grounds 
stated in s. 33 it must stand. 

I now turn to the second ground, which 
concerns three of the cases. The conten¬ 
tion of the plaintilTs in Suit No. 33 of 1919 
was that the shares in Lawahar, Karan- 

(n 40 Ind. Cas. 13; 2 P. L. J. 402; 2 P. h. W. 229. 


garh and Kothi Khas were protected by 
separate accounts Nos. 34 and 50. Now 
Register I) does not show these separate 
accounts for any of these three villages. 
A Rubakar of 1871 (Ex. 57d) shows that a 
separate account was opened for certain 
shares in certain villages in this estate incl¬ 
uding Lawabar and Karangarhfora share of 
l-anna IG dams 19 kaure 17 hauri 10 phouri 
and Kothi for a share of 18 dams d kauri 
IS'-havri 15j/>/?o»rb The revenue assessed on 
this separate account is Rs. 650; and as this 
is the amount shown against the separate 
account No. 34 in the tauzi roll {Ex. Z) 
it may be taken that separate account 
which is shown in Ex. Z to have been 
opened on the 21 Alarch 1871, the date of 
Ex. 57d, is that separate account. Simi¬ 
larly by a Rubakar Ex. 57c, dated the 14th 
of September 1874 a separate account was 
opened for shares in Lawabar and Karan- 
garh of l-anna 4-dam5 and 1-krant which 
by reference to the tauzi roll Ex. Z is 
seen to be separate account No. 50. The 
tauzi roll shows that numerous separate 
accounts have been opened out of accounts 
34 and 50 although these accounts 
still exist because Ex. Z shows that a 
revenue of Rs. 347-1-0 and Rs. 37-13 0 is 
still assessed on separate accounts 34 
and 50 respectively. But the question is 
whether, after the subsequent dealings 
with these separate accounts, what remains 
contains the three villages in question. 
The register of separate accounts Register 
No. 12A (Ex. 44 to 44b) does not show 
any separate account 34 so far as Law¬ 
abar is concerned. Moreover the total 
of separate accounts 249, 317, 318 ana 
320 which the tauzi roll shows to have 
been opened out of separate accounts 34 
and 50 covers a greater share in Lawab^ 
than was covered b}” the original separate 
accounts 34 and 50. * 

With regard to Karan garh, separate 
account 50 does not appear. Sepaiate 
account 395 w-hich has been opened 

out of both separate accounts 50 ^ 

(see Ex. Z) is shown as well as tne 
separate accounts 317, 318 and 
which were opened out of separate a - 
count 34. It is true that separate a<> 
count 34 is also shown as covering 
share of 1 anna 8 nandas but it is ' 
tended that this is an error due to t 
omission to strike out this old 

from the Register when new accounts 

opened out of it. This may be so beca 
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the total of the shares in Karangarh opened 
out of separate account 34 comes to 
more than the share originallv represented 
by that account. In Kothi Khas, separate 
account 34 is still shown for a sliare 
of 18 gandas and odd. Three separate 
accounts 317, 318 and 320 opened out 
of separate account 34 total more than 
the share in Kothi Khas originally repre¬ 
sented by separate account 34. Probably, 
therefore, the continued appearance of 
Separate Account 34 in Register 12A is 
a mistake. 

It is contended on behalf of the respond¬ 
ents that the continuity of the separate 
account must be presumed and that the 
defendant must show that it went back to 
the ijinali account or became part of some 
other account and that it is enough for the 
plaintiffs to show that a separate account 
once existed. In ray opinion this argu¬ 
ment throws the burden of proof wrongly. 

It is not for the defendants or the Collector 
to show what became of these separate 
accounts. The burden is on those wlio 
callenge the sale to show that these separate 
accounts which were opened so far back 
as 1871 and 1874 still exist. The evidence 
shows that they do not exist in their ori¬ 
ginal form any longer. Register 12A is 
inaccurate as is admitted by both sides 
and the traces of one or other of these 
accounts in the register cannot he relied 
upon. Register D does not show their 
existence and this, in my opinion, is the 
best evidence in the case. I hold that the 
plaintiffs have failed to establish their case 

on this head. , , 

In Suit No. 282 of 1919 (First Appeal 
No. 140 of 1922) the plaintiffs clam that 
their shares in Mauz-is Simri and Kuihani 
are protected by separate account 15-. 
Their case is that these villages fall m 
three mft/iafs namely, Pankhardili Malihaii, 
Garua and Khaira (see Mahalwir Register, 
PargaiiaSherghati, Kx.45). Kurhaniappears 
as No. 62 in the register to the extent oi 
5 annas 6 daims and 2 howris, and ^imri 
as No. 184 with a similar share m lUaluit 
Pankhardih Malibari. that is to say, one- 
third of each of these villages belongs to 
that ma/iaf, and is treated for the purposes 
of that mahal as beingTB aimas. The docu¬ 
ments show that the plaintiffs purchased 
1 -anna 12 dams 17 kov'ris l^-bowris and 
^-phouris in these villages out of ^ 
annas 6 dams and 2 koivris. Separate 
account 152 was opened in respect oi 


this share in March 1889. According to 
tlie plaintiffs' case this separate account 
otight to have been shown in the Collec¬ 
tor's register as being opened in respect 
of 4 annas 18 dams and 13 kowris, treating 
the share of these villages in Mahal Pun- 
khardih Malihai i as 10 annas; whereas, 
in fact, it was opened in respect of only 
1 anna V2-dam.<i 17 kouris 13 houris and 6 
phouris, with the result that the differ¬ 
ence was loft unprotected by the separate 
account and went into the ijmal share which 
was sold forarears of Government revenue 
The application for the opening of sepa¬ 
rate account is Ex. 38A. That applica¬ 
tion was made under s. 70 of the Land 
Registration Act. In accordance with the 
requirements of that section it specified the 
share of the petitioner as 1 anna 12 dams 17 
kauris 13 bouries G phouris. It also specified 
jamas adar of the IG-annas as Rs. 12-4-3 and 
the proportionate revenue on the share of 
the iietitioners as Rs. 3 12-9. Consequently 
it is clear from the Government revenue 
stated to be due on the share in respect 
of which tlie application was made, that 
the share referred to in the application was 
apokhta share and that the separate account 
ought to have been opened for 4 annas 18 
dams and 13 kowris. The Government 
revenue on that share has all along been 
paid and it was only by mistake that in the 
Collector’s register the share was entered 
as a A'/mm share and not poAAta with the 
result that the greater portion of it was 
left unprotected. 

In Suit No. 54 of 1920 (First Appeal 
No. 144 of 1922) this plaintiff’s case is 
similar and relates to a similar share m 
Mouza Amnabad which is one of the 
constituent villages of Mahal Pan¬ 
khardih Malihari and which appertains 
also to two other mahals, the shares 
in the three mahals being equal. The 
plaintiff purchased 1 anna 12 dams 17 koivris 
13 bouTis and G phouris out of 5 annas 4 
pies share in this village and made an 
application for the opening of a separate 
account (Ex. 38) and separate account 
158 was opened under s. 70 of the 
Land Registration Act. The petition is 
not as clear as it might have been. It 
describes the slmre as 1 anna \2 dams 17 
kowris 13 howris and 6 phouris out of lb 
^nras- but it states the previous jama 
sadario be Rs. 5-13-10 and the propor¬ 
tionate revenue Rs. 1-13-0. The relation 
between the total jama sadar and the 
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jam i proporHonate to the applicant's 

clearly shows that the application was 
made in respect of a pokhta share. The 
separate account, therefore, onirht to have 
heen opened for 1 annas 18 damti 13 hncori.^ 
hltntn >h,ire ; hut, in fact, it was opened 
in respect of 1 anna \2 damft 11 koirris 13 
hoirris and fl })fi(iuris kham share. The 
plain! ill has all alon" been payin.cr Oovern- 
ment revenue i-n full extent of lier interest; 
but, owing to the mistake in Collector's 
register, that interest has not been fully 
protected by the separate account whicli 
■was openefl. The contention on behalf of 

the appellants is that it is not the duty 
of the Collector to ascertain whether tlie 
share specitied in the petition is pokhfa 
ov khain\ hni in my opinion, the relation 
between the total jamn sadar and the 
jama aadar and the jama sadar assigned 
in the aj)i>lication to the share in respect 
of which the application was made is the 
determining factor; and the Collector, in 
opening the separate account, ouglit ’ to 
have interpreted the share according to 
this proportion. 

1 think, therefore, that the entire shares 
of the plaintifl's in these suits were pro¬ 
tected. and as it is not disputed that the 
Government revenue had been fully paid 
ill respect of the entire shares the sale 
of these shares was without jurisdiction. 
Moreover the shares sold were in fact no 
part of the residuary share and did not 
pass by the sale of the same. The plaint- 
itTs are, therefore, entitled to succeed in 
these two suits and Ajipeals Nos. 140 and 
145 of 1922 must lie dismissed with costs 
The other appeals are decreed with costs 
and the suits are dismissed with costs. 

Das, J.—1 agree. 

Z. K. 

Appeals Nos. IIJ) and 11^5 dismissed ; 

Remaining appeals allowed. 


LAHORE HIGH COURT. 

Civil Appeal No. 2211 op 1921. 
February 23,1925. 

Present:~'^\r. Justice Broadway and 
Mr. Justice Jai Lai. 

SITA RAM—Plaintiff—Appellant 


versus 

dant—^Respondent 

JpenM Relief Act (J of 1S77).8. U-Contract im 
sale o; xmmovcalh vroperty—Vendor only (nine 


of part of properhj- Specific perfox'mance, suit for 
— Pmeedure — Damages, purchaser, right of, to re- 
('over. 

Dt'fpndant accrepd to sell to the plaintiff an undivid¬ 
ed j»lnt of land owned by himself and a stranger who 
subsequently declined to join in the sale. Plaintiff 
Inought a .suit fni- specilic performance of the contract 
and in the alternative for damages : 

//cW. (lithat theca.se was governed by the provi¬ 
sions of s. 15 of the Specific Relief Act and that plaint¬ 
iff could he granted a decree for the specific perfoim- 
ani'p of tliat part of the contract which related to the 
share of the properly owned by the defendant, provided 
the plaintiff was willing to pay the entire purchase- 
money and to relinqui.sh all claim to further perform¬ 
ance and all right to compensation ff)r the deficicnev ; 
[p. 47;i. col. l.J 

Haluswami Aitfar v. Lnkshmnna Aiifar, 03 Ind. Cas. 
:)7k -14 M. OO.i; i;{ L. W. 5r):>; 29 M. L. T. 306; (1921) 
M. \\. N. 310; 41 .M. L. J. 129, relied on. 

(2) that if tho plaintiff wa.s not willing to accept 
specific performance on these terms, he was entitled to 
recover damages fn)m the <lefen(lnnt for broach of the 
Contract, [p. 473, col. 2.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, First Class, Lahore, dated 
the 30th June 1921. 

Lala Mahesh Das and Babu S. K. Mukerji, 
for the Appellant. 

Lala Badt'i Das, R. B., for the Respondent. 

ORDER.— On the 30th of September 
1919 Bal Kishen, defendant-respondent, 
agreed to sell to Sita Ram, plaintiff-appel¬ 
lant, a plot of land measuring 25'88 marlas 
situated in Gawalmandi Lahore at the 
rate of Rs. 450 per maria. Rupees 200 were 
received by him as earnest-money and the 
rest was to be paid on the ist of November 
1919 when the sale-deed was agreed to be 
executed and registered. This land had 
been purchased by Bal Kishen and his son- 
in-law Jagat Ram jointly. JagatRamwas 
nopaityto the agreement forsale but Bal 
Kishen gave an assurance that he would 
have no objection to sell. It appears tnat 
about the end of October Bal ISshen in¬ 
formed Sita Ram that Jagat Ram'was not 
prepared to sell the land and, therefore, he 
was not willing to sell his owm share also 
and consequently offered to return the ear¬ 
nest-money. On the 29th October Sita Ram 
served a notice on Jagat Ram claiming 
performance of the agreement to sell the 
land. In reply Bal Kishen intimated to 
him that as Jagat Ram has raised objec¬ 
tions to the sale, the execution of the 
deed had, therefore, become impossible. 
He returned Rs. 200 by means of a cliequ^. 
payment of which was consequently stopper 
by him. . .. 

The plaintiff-appellant instituted this 
on the 2nd of February 1920 against Bai 
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Kishen and Jagat Ram claiming speoilic 
performance of the agreement to sell the 
whole land. In the alternative he claimed 
specific performance in respect of the por¬ 
tion of land owned by llal Kishen and for 
damages for non-performance of the con- 
ract as regards the other half. 

Jagat Ram defendant denied that lie had 
ever authorised Bal Kishen to sell his share 
of the land and generally traversed the alle¬ 
gations made by the plaintitT so far as they 
related to his share. 

Bal Kishen, defendant, pleaded that lie 
did not purport to agree to sell the land on 
behalf of defendant No. 2 but only express¬ 
ed a hope that defendant No. 2 would not 
object to the sale, that defendant No. 2 was 
not agreeable to sell his share and, there¬ 
fore, the agreement had become impossible 
of performance. He further pleaded that 
8 . 15 of the Specific Relief Act governed 
the case and that the plainlillt was not en¬ 
titled to claim any damages with respect to 
the share of defendant No. 2. 

The Trial Court decreed specific perfornv 
ance against Bal Kishen as regards his 
share and as regards Jagat Ram’s share it 
gave the plaintiff a decree against Bal Kishen 
for Ra. 100 as damages. The suit against 
Jagat Ram was dismissed. 

The plaintiff appeals from this decree 
claiming Rs. 2,364-8 0 as damages instead 
of Rs. 100. The respondent has filed 
cross-objections claiming that specific per¬ 
formance in respect of a part of the land 
could not be granted and that in any case 
it should have been granted only on pay¬ 
ment by the plaintiff of the price agreed to 

be paid for the whole land and further that 

no damages could be decreed as regards 
the remaining land. 

In our opinion the case is fully covered 
by s. 15 of the Spesific Relief Act. Section 
16 has no application to the facts of this 
case. The contract before us does not con¬ 
sist of parts which could be styled as being 
separate and independent of each othei. 
The respondent had agreed to sell an undi¬ 
vided plot of land owned by himself and a 
stranger to the agreement who subser[uent- 
ly declined to join in the sale and, therefo^, 
under s. 15 specific performance could be 
directed in respect of so much of his pait 
of the contract as he could perform. In 
other words, he could be directed to sell 
his half share of the land to the plaintiii but 
this could be done provided the latter relin- 
(juished all claim to further performance 


and also all right to compensation for the 
deficiency. We are further of opinion that 
if the plaintiff cared to purchase the share 
of Hal Kishen alone, he was bound to pay 
the full price tlial he liad agreed to pay for 
the whole plot of 25'8S vKo-bts. Section J5 
of the Specific Relief Act provides this. 
This section was so interpreted in Jbilu- 
swami Aiyayy. L(ik!^}n}inn(i .l///ar (1) and 
we are in full accord with this view. 'I'he 
plaintitY-apiiellant is not i)repare(l to relin¬ 
quish his claim for damages or to i)ay tlie 
full price ol' tlie entire pl'-'t for the 
chase of the share of Hal Kishen defendant- 
respondent. His (\)imsel stated this before 
us at the hearing. That being the case it 
is obvious that speeilic performance cannot 
be granted to the plaintiff even of the share 
of Hal Kishen. At tlie same time it is clear 
tliat Hal Kishen agreed to sell to Ihe plain¬ 
tiff a plot of land measuring 2:-88 marlas 
and he has failed to perform this agree¬ 
ment. No valid reason has been shown why 
he should be absolved from the consequ¬ 
ences of his failure. He is, therefore, liable 
to pay damages forhreacli of tlie contract. 

We, however, find that there is no satis¬ 
factory material on the record to enable 
us to assess the damages suffered by the 
plaintiff. At the trial of tlie suit the parties 
do not seem to have attached much import¬ 
ance to tlie question of (luantum of 
damages. The contest there ranged mainly 
round^ the question of specific performance. 
In order to do justice between the parties 
it is necessary to hold a furtlier enquiry 
into this matter. Under 0. XLI, r. 25, C. 
p 0 we direct the learned Subordinate 
Jud^e to take such additional evidence as 
may'’be adduced by the plaintiff and Hal 
Kishen defendant on the question of assess¬ 
ment of damages and to return the evidence 
to^^ether with his finding thereon and 
reason tlierefor to this Court within tliree 
tnonths The parties may file memorandum 
of objections to such findings within ten 
davs of their receipt m this Court. Then 
the appeal shall be put down for further 

heariiio Appeal accepted. 

Case remanded. 


n\ A'lntl Cas .374: 44 M, GO.'i; 13 L. W. .5(52; 20 M. 
1 30G?(li)2U M. N- -11 ^1- J. 129. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

SE(’«iNii Civil, Aitkai, X<>. A’)7 of 

Ai>ril 9, 192'). 

Pr<.<>:nf .■—Mr. W'a-'ir lla^snn, A. J. (’. 

CrAl'Rl SllAXKAIi AND .\NoTin:u— 
I)rr'’;ND.\NT-'—A i-fellan rs 

rcj'SV'^ 

Ti.'iDIM XATlI AM) I.THFIS -Pl-AlNTiri-.-^ 

— Ue.'^:’o\1)Ent.< 

Ilio'lii Lum' — h'int jii’ii'Ji! Ali‘ H'lti'iii Ini inthir — 
.\nt‘'C''A‘'nt ‘1.‘,t A t')!--, !"// I'->"i s-iHs 

Ii‘ 'I - I,'iiir‘u-< ill-iit.-i ■ ro-i.s.'/jf i>f 

I"-,- ^r, . •>’)', ,v i<{. 

It intiy hi- that in r-<-rtain <-;swtifi/* tlio liulk nf 
the h>r an alii haii“!i Jiuxli-hy a father 

in if ji'iiit fiinily pi'ipfriy (•lawi'a'? of 

untofeflcnt 'I'-hf or i> jn-^lili.-ti l,y iir<'*os>ity ihi- 

iili^nati'iii inayh' hi-M Ihiiiliiic: 'ip'‘ij iho son.^; Inii 
whoiv' iti'-ro ih'm'-- iii an alioaalion fjian the 

siniplo ipvstii'U as Pi tli-’ aiiioimi nf iln- coiisi'li'ration 
tlinf irtiL'Iit In- of a va.lirl oliarai-l'-r lit ■ (’ airt must 
it m its ontir-Ay aii'I to tho oonelu- 

sion ill llu- iiarti'Mil::!- '•in-iiiii.*t,mcos of cftso as to 

whether it slioi.l'i tio U]ihoir| or .sot a'-'itle. |p. 17.’), eol. l.J 


A (’oiirt of Ivpiify lias iuri.''iirtio!i to iinjaise ti nns 
on relief.s tiiat it nii;.-ht i hirik proper to irraiit to one or 
otlier of t!i--p :rti"s to a lifi;:,iti'in. 

A inofttiaireo eann"t h * [jeiaiiitted to imi'rove a inort- 
gayor out of his estate, 

A niortyayer of a I:n-lh-!ht sli-ii(*ture is u()f entlth-fl 

to eonverl the .strneinr,. jut,, a . . Inijldiiijy wilhont 

tlie eonsrnl of tiie iiioityrtyor. \Vh‘''re a mortgagee 
makes sn<-h improvements without |lie eoii.sf-ntofthe 
mortyayor. le-eannc.l elnlm the vain.-of the improve¬ 
ments at the time - f redeinj'tion, j 


Appeal against a (.leeree of the First 
Additional Subordinate Judge, Uoiida, 
dated the 12tli .May 11)2!, modifying tliat 
of the Mimsif. Tarabganj, dated tlie 21st 
December 11J2J. 

Messrs. .1. P. Sen and //. K. Ghu.ih, for the 
Appellants. 

Mr. Hishesharnath, for liespondents Xo.s. 1 
and 2. 

JUDGMENT,—This is the defendants’ 
appeal. On the Dlh July 1!U7 IMsheshar 
defendant Xo. 3 to tlie suit out of which 
tliis appeal arises and father of the minor 

plaintiffs, Badri Nath and Kedar Nath who 

■ are respondents to the appeal made a mort¬ 
gage of the ancestral joint family property 
in favour of Gauri Shankar arid Mangal 
defendants Xos. 1 and 2 for a sum of 
Rs. 1,000. Tlie property mortgaged was 
the family residential house with a com¬ 
pound attached to it and one shop simi¬ 
larly attached. The mortgagees were put 
in j)ossessionofthis property. The usufruct 
was to be aripropriated by the mortgagees 
in lieu of interest due on half of'^the 
mortgage-money. The other half was to 
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carry interest at the rate of 24 per cent, 
per annum compoundable yearly. The 
mortgage was irredeemable for a term of 
45 years. 

The mortgagees have been continuously 
in possession of the mortgaged property. 
The suit now under appeal was instituted 
by the sons of the mortgagor as already 
stated to recover possession of this pro- 
I)erty on the ground that tlie alienation 
made by their father was not justified 
by any purpose recognised under the 
llindn Law. 

Several pleas were taken in defence to 
this suit. It was pleaded tliat the entire 
consideration for the alienation was bind¬ 
ing on the i)laintiiTs because it constituted 
either antecedent debt or was incurred 
f«n* legal necessity. It Avas also pleaded 
that the suit was premature in view of 
the terms of the mortgage making its con¬ 
tinuance certain for a period of 45 years. 
Jt was further pleaded that the mortgagees 
had spent a large sum of money over the 
mortgaged property converting it from a 
leaclicha structure into a pucca buildingand 
they were entitled to be recompensated 
for the money they had spent on the new 
construction. 

The Court of first instance rejected all 
the pleas in defence and decreed the suit 
for iiossession. On appeal by the dMend- 
ant.s mortgagees, the First Additional Sub¬ 
ordinate Judge of Gonda held that out 
of tlie total consideration of Rs. 1,000 for 
the mortgage the sum of Rs. 660 con- 
stituted antecedent debt as being due under 
a prior mortgage executed by the same 
mortgagor in favour of the same mort¬ 
gagees. He, therefore, modified the decree 
of tlie Court of first instance by imposing 
a condition for tlie payment of this sum of 
Rs. 660 by the plaintiffs before they could 
enter into the posses-swa of the mortgaged 

property. 

The first argument in second appeal is 
that as the bulk of the consideration mr 
alienation has been found to be valid as 
constituting antecedent debt the Courte 
below should not have set aside the 
gage but that it should have been upheW 
Avith all its conditions. I am unable to 
accept this argument. I have to consider 
the propriety of the alienation as a 
Jt inav be that in certain cases where 
the bulk of the consideration for an aliens 
tion made by a father in respect of jom 
family property consists of antecedent deni 
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OX is justified by legal necessity tlie aliena¬ 
tion may be held binding upon the sons; 
where there is much more in an alienation 
than the simple question as lo the amount 
of the consideration that might be of a valid 
character the Court must consider it in 
its entirety and come to the conclusion in 
the particular circumstances of each case 
as to whether it should be upheld 
or set aside. This, it seems to me, is a 
proper method of dealing with questions 
of the nature that 1 have before me. 
It is more so in view of the fact that, 
sitting as a Court of Equity, this Court 
has jurisdiction to impose terms on reliefs 
that it might think proper to grant to 
one or the other of the two parties to a 
litigation. When the transaction before 
me is considered in all its bearing how 
does it stand? The family residential 
house is the subject of the mortgage. 
Rupees 500 are to carry interest at a highly 
.unconscionable rate and finally we have 
the term of 45 years imposed on the con¬ 
tinuance of the mortgage. As is pertinent¬ 
ly pointed out by the learned Additional 
Subordinate Judge, at the end of 45 years 
time the mortgage-money would far exceed 
the value of the house. Even at the end 
ofifive years, as that Court again observes, 
it would be of no advantage to redeem 
the property. In the circumstances, there¬ 
fore, I am of opinion that the Courts below 
were right in setting aside the mortgage. 

The second argument advanced before 
me was that the plaintiffs should be made 
to pay compensation for the improvements 
which the defendants have made in res¬ 
pect of the property. I must reject this 
argument also. In the first place, there is 
no material on this record to exactl} 
determine the money value of the im¬ 
provements which the defendants 
made. This fact is pointed out by the 
learned Munsif in his judgment. In the 
second place, a mortgagee cannot be pei- 
roitted to improve a mortgagor out of nis 
estate. In the third place, improvements 
of the nature which the defendants claim 
to have made in the mortgaged property, 
are not permitted inlaw to be made ^ 
mortgagee without the clear consent of the 
mortgagor. This last mentioned point is 
of great significance in the case before 
me for the reason that the property mor- 
gaged was not absolutely owned by tne 
mortgagor but was the family property oi 
himself and his two sons. 


Finally, it was argued that {l)o defend¬ 
ants are entitled to the sum of Rs. .‘MO on 
the vsamc title as tliey are entitled to the 
amount of Rs. (KiO. We have alreadv seen 
that tlie last mentioned iimoiint has been 
made payable by the lower Aj'pellate 
Court to tlie <lefeiulants by the jdainlilTs 
as a condition precedent to the recovery 
of the property in suit. The fact.s that 
the sum of Rs. (iOO constituted antecedent 
delit is of no importance wliatsoever as 
soon as the alienation which it was intended 
to support is set aside as it is being done 
in the present case. The son^’ lial)ility to 
pay the sum of Ks. GfUt in such circum¬ 
stances rests on their pious obligation to 
discharge their father's debt when it is not 
incurred for any immoral or illegal pur¬ 
pose. The two amounts of Ks. 340 and of 
Rs. GGO, therefore, stand on the .same footing 
in so far as the liability of the sons to 
re-pay them is concerned. It is not jiossible 
to make any distinction between them and 
when the Court orders the plaintilTs to 
pay the sum of Ks. GGO as a condition 
precedent to tlie recovery of the joint 
family properly it only exercises an equit¬ 
able jurisdiction and does so by imposing 
terms upon a successful i-arty. I. therefore, 
accept this argument of the learned Coun¬ 
sel for the appellants. 

The result is that the appeal is allowed, 
the decree of tlie lower Appellate Court is 
modified and the suit for the recovery of 
liossession is decreed on condition of 
payment of the sum of Ks. 1,000 by the 
plaintiffs to the defendants within six 
months from tliis date. I allow no interest 
on the sum of Rs. 500 for the reason that 
in my opinion the essential nature of the 
original transaction was nothing but a 
usufructuary mortgage and tlie mortgagees 
were content to lend out the money which 
they did on the basis of that transaction. 
I make no order as to costs in this 
Court. The order as to costs passed by the 
lower Appellate Court will stand. 

7 j- Appeal allowed. 
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LAHORE HIGH COURT. 

Secoxu Ci\ il Appe.\j, Xo. 3005 ('i- 10^1. 

.May i'll. I!':.'), 

Pr..li/;—Mr. Justice /'alnr Ali 
KiirsIIALA N 1) <U }IE!:s — p [..\ 1 Tj i'l'S — 

AcI'KI.I.ANIS 


i\ r-u'.-, 

IJSM.VX DAS AND OTUEUS —Dr.FENI'ANTS — 

I’r.SrUNDKsTS. 

.I'D'-'J.vr C’ .\! ii'f .‘IJ: I>111/1 lull ~ 

f/ti l, -^ r^>||ti•||'|,| I ii! I -M/U 

/(> ■ >' l’‘ 11II I' p ‘ I •'/(. 

I'liintia' ii:ii:t'j:v,i'|| m '•i-ihiin hniilin.i;' with t!i'- 
• li.'fi'n i.i!;!.'' aial-iili<-(It!-iiily-v )M twr.-(liir(ls or it !.• 
one M it l-'iiv.; Ih.-{•lainlill .1/ 

that oat ol Mil’ •i.-i'li'r.it inti fi r i!io >'|i‘ tln' mori* 
A'lii'e ill f'.V'liir i.f till-Ui’fi ii'laiit- .-itpiiihl Ilf j.aiil oil 
Uil'l .1/ Sllolll'l oiil ■ liii i!)!' t'.V pI' tliii'.IS soM I I liiiii fr.'o 

fi-onytly iniirt:r,ii/.- laxl jilalutiti sUotihi oi.taiii ih.- 
j'l-aiainiii" o.ii-tliiiil "f i!i,. hi.liiino iiii<'!),.i,iHlic)vil. 
I)'-f-'!i'laiils. lio\vvi'r, !l|■"-l■ll.j.lp•ll in |■avollrof 

. 1 / umi f infiiiii*’'l in |>'i..i‘.<jp,(i ip| imp- i iitiro lio) !in”, 

Alor.i dial I 12 'I'S ai'ti r- t ho <i:foi- • iiip-:)! ,.f dio ilcrro ■ 

for iirf-ciiuition ihaintih mu- 1 to ii-jcim throntirc 
hohliii;; ffo.'i) the d -!'! n'lanl ; 

//c/'h 1 that till- t'f tho ]ifi’-ain|>ttoll (l(‘c*roo 

th'* moitoayoi-'p h.i'l lnooiin- o\viu is of iwo-thifds of 
the hohlinir : 

■2) dial a^ roo-icU th<- |•l■•m■linin^r oiv-lliird diry 
Were ill i)o.-,si‘.'.'i'-ii nfit widioiit any lido al’tei" flio 
(late of tlw ciit ir'a iii 'nt of the {'r.'-cinpiion dccivo aiifl 
tliat tlifir Jill-,' .'sioii '.vas c insiajiu'iitly a'lvursc to the 
jJainlilT an 1 liad liji'uefl into ownership after i|ip 
lapstj of 12 y ars. an l that the fa'-t that tluw weiv 
still shown as iiiortu'n£;‘'('.s in tlu- Ih'Vfnnr* Kfcnrils did 
not 111 '' I'iainiilfa riirht to redcoai them. 

ttecoiid nppfaii from a decree of the 
DLstrici. Jit'ltre, Jiilluiulur, d^ted tiie 27th 
Augu-sl 11)23, allirming tliat of tlie Subor¬ 
dinate Judge, riiird Class, Phillaur. Dis¬ 
trict Jiillunder. dated tlie 23rd May 11)23. 

Mr. Siujnr < 'h'tnil, for the Appellants. 

Dula I'iLkir CVe/aJ, for the Uespomleuts. 


JUDGMENT. —The facts are brielly as 

Ijelow:— 

Defendants Nos. 1 and 2 were the owners 
by purchase nf one-half of the proprietary 
holding of Gulab and were the mortgagees 
of the other half for Ks. 4U0. Gulab sold 
two-thirds of the latter half to one Mana 
for Rs. 500 out of which he received Us. 100 
and the remaining Rs. 40u was to be paid 
to defendants Nos. 1 and 2 to redeem the 
mortgage. If the mortgage had been re¬ 
deemed Mana would have got possession 
of two-thirds of the half share free from 
mortgage and Gulab would have got the 
remaining one-third of that half quite un¬ 
encumbered. But defendants Nos. 1 and 2 
brought a suit for possession by pre emp¬ 
tion of the share sold to !tlana and the 
latter admitted their claim and gave up 
his rights under the sale on receiving Rs.lOO 
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from them as evidenced by the order of 
the Court dated the 27th August 1902. 
Gulal) then became entitled to obtain 
posse.?sion of one-third of that half of the 
holding from the defendants Nos. 1 and 2 
but he never took any steps to do so, and 
tlie defendents remained in possession of 
the entire holding. However, Hari Chand 
son of Gulab sold one-third of the half 
sliare which defendants Nos. 1 and 2 
formerly held on mortgage to the plaintiffs 
and they sued to obtain possession of the 
full half share by redemption as the de- 
fendant.s were still shown in the Revenue 
Records as mortgagees of that half share, 
and the plaintiffs asserted that they could 
redeem the whole of the mortgaged half. 
Blit, it is clear, that the mortgage was 
redeemed on the 27th August 1902 and 
that from that date defendants Nos. 1 and 
2 were in po.ssession of tw'o-thirds of the half 
in dispute as owners and of the remaining 
one-third without any title. Their posses¬ 
sion of the latter portion was adverse to 
the owner and it has ripened into title 
by lapse of more than 12 years. The 
fact that in the Revenue Records defend¬ 
ants Nos. 1 and 2 were still showm as 
mortgagees does not affect their title which 
they undoubtedly acquired from Mana. The 
argument that the bargain with Mana was 
of no effect, because the decree for pre¬ 
emption was never executed is fallacious, 
because as a matter of fact no decree seems 
to have followed the razinamn that took 
place between the defendants Nos. 1 and 2 
and Mana as the former were already in 
possession and Mana gave up his rights 
under the sale from Gulab. The plaintiff’s 
suit for possession of the half that the de¬ 
fendants previously held on mortgage was 
rightly dismissed because they (defendanis 
Nos. 1 and 2) had acquired two-thirds of 
the half from Mana and the rest by adverse 
possession. 

I, therefore, dismiss with costs this second 
appeal against the concurrent judgments of 
the Courts below. 

z. K. Appeal dimissed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 28 OF 1923. 

April 30, 1925. 

PresentMr. Justice Suhrawaniy 
and Mr. Justice Duval. 

GIRISH CHANDRA CHOl’DlirRY 

AND OTHERS— Plaintiffs—Appellants 

versus 

GOPAL CHANDRA PODDAR 

AND OTHERS —DEFENDANTS—ReSPONDENT.S. 
Appeal, second- -Point taken in plaint but lUit rnised 
in issue or tided, whether can be luken. 

A point which though adumbemted in the plaint 
wa3 not raised in the is.sues or tried by the Courts 
below and on which no evidence was led cannot bo 
allowed to be taken in second a})peal. 

Appeal against a decree of the Addi¬ 
tional District Judge, Sylhet, dated the 5th 
of June 1922, modifying that of the Munsif. 
First Court at Habigunj, dated the l5th 
December 1920. 

Babus Brojolal Chakravarti and Paresn 
Lai Shome, for the Appellants. 

Babus Jogesh Chandra Roy and Hevi- 
endra Kumar Das, for the Respondents. 

JUDGMENT.— This is an appeal Iu' 
the plaintiffs in a suit brought by them 
under 0. XXI, r. 63, C. P. C. Defendant 
No. 1 obtained a dec?-ee against two 
persons Kailash and Prokash, said to 
be tenants of the disputed land and in 
execution of that decree he attached the 
property in suit. The plaintiffs prefer¬ 
red a claim against the attachment which 
was rejected on the (Ith October 1917 
Thereafter the property was sold and 
purchased by defendant No. 1. 
ing lost the claim case the plaintiffs 
brought the present suit for a declaration 
of their title and for a permanent injunc¬ 
tion against defendant No. 1 restraining 
him from taking possession of the property 
sold in execution of the decree and purchas¬ 
ed by him. The suit was decreed in the 
First Court but that decree was reversed in 
appeal. The facts established by the find¬ 
ings of the lower Appellate Court are that 
Kailash and Prokash obtained a settlement 
of this land in 1878 before the Transfer ot 
Property Act was passed for the purpose of 
erecting houses. They have since then lieen 
in possession of the land. The 

is one Jitendra Pal. In June IJlo 
Kailash and Prokash sold this tenancy to 
the plaintiffs by a kobala (Ex. ^)- 
plaintiffs being apprehensive of tlie validity 
of the title derived by this purchase obtain¬ 
ed a settlement of this land from 
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Jitendra J’al in Xuveinl'er 191G. The First 
Court <lecroed the i)laintilf's siiil, hchiiiig 
the kohnhi to ho a gvnuiiie and hotiu Jide. 
document imt the h-wor Apijellate (.’cairt 
found il tol^ewiilioiii eunsideralion :uid a 
eolouraUe tiansaciion lesorl'd to proleet 
the jiidgmeid-debtons’ iiitcre'^t from the 
liands of his creditors. 'I he linding of the 
Court, therefoie, Wiis lliat the tenancy of 
Kailash and Proka.^h sul'>i>ted at tiie dat(; 
of the sale ami that the defendant No. 1 
purchased it ami uhtaiiied delivery of ])os- 
session of the.same. In this view tlie plainl- 
iffs' suit was dismissed wilh the deelaia- 
tioii of the )dain‘iifs' juitui right therein. 
The plaiuiilis appeal and it is argued on 
their l‘ehalf tiiatthe tenancy liaving been 
created before the 'I'l-ansfer of Property Act 
came into force, tlie interest of the tenant 
must be reganled as non-transferaide and, 
tlierefore, not liable to he attached in exe¬ 
cution of the decree. This point was no 
doubt aduniberaled in the ))laint hut it 
was never put forward before the Courts 
below. There was no issue framed on this 
question ar.d evidently no evidence was 
directed wilh n'gard to it. In the Courts 
below it was never di.^^iiiited that the 
tenancy of Kailasli and Prokash was not 
transferable hecause tlie plainliJTs them¬ 
selves came to ('onrt as ]aircliasers from 
kailash and Prolmsh. liaving lost their 
case on that point they cannot now be 
allowed to raise a point not put forward 
ill the Courts below. We arc asked to hold 
either that the tenancy of Kailash and Pro¬ 
kash was not transferalde and, therefore, the 
defendant No. I’s puichase is invalid or to 
remand the case for the determination of 
tliis (luestioii. We are not pi’^pared to 
adopt the first cause suggested: hut if we 
follow the second one tlie result will be 
that the case will be re-lricd from the very 
beginning. All the evidence taken in the 
ca°e willhave to be di.scarded and fresh evi¬ 
dence will have to he given to prove custom 
ill favour of the transferability of such 
tenures. This question, tlierefore, cannot be 
raised now. We do not expi'ess any opi¬ 
nion with regard to any right which the 
plaintiffs mav ]) 0 ssess to proceed against 
the defendants upon any otlier cause of 
action. This apiieal accordingly fails and is 

dismissed with costs. , i . 

The cross- object ion is now pressed and is 

therefore dismissed. 

Appeal and cross-objection dismissed. 

z. K. 
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LAHORE HIGH COURT. 

^Miscellanlol's Secon'd Civil Appeal 
Xo. 230 of 1924. 

July 4. 1925. 

Present:—yiv. Justice Martineau and 
Mr. Justice Zafar Ali. 

RAM GUPAL AND OTHERS—Defendants 

—Appellants 

versns 

HAR KlSllEX AND others—Plaintiffs 

—Respondents. 

Ciril Pmo'iliir,’ C'ule (Act V of 0, XXII,r.S 

-Death of jAa'nitiff- Suislitution, absence of-Abate- 
nient—Dcfeiulunr not ikinantlimj nbalcment, cifecl of. 

An fibatfineiit takes jjlace ?/».'•<» facto if an application 
for implcailinjr the le<;al rcprosentativc.s of a Hecea.sed 
l>arty is not ina'ie witliin llie period prescribed liv 
law. Tile ([U'-stion <>f abatement does not depend 
upon the opposite i»arty tleinanding or not demanding 
an abatement. 

Miscellaneous second appeal from an 
order of tlie Senior Subordinate Judge, 
Kohtak, dated the 10th December 1923, re¬ 
versing that of the Subordinate Judge, 
Fourth Cla.ss, Jliajjar, District Kohtak, 
dated the 4th June 1923. 

Mr. Skamair Chand, for the Appellants. 

Mr. Safjar Chand for Mr. B. A. Cooper, for 
tlie Respondent. 

JUDGMENT. —In this case four per¬ 
sons, with the leave of the Court obtained 
under 0.1, r. 8, C. P. C., sued on behalf of the 
liroprietary body of the village of Chhara 
for an injunction for the demolition of a 
building erected by the defendants on a 
part of tlie common land which the plaint¬ 
iffs alleged liad been reserved for the com¬ 
mon purposes of the village. One of the 
plaintiffs, namely Lajje, died while the 
case was pending in the Trial Court and his 
legal representatives were not brought on 
the record. The suit was dismissed as 
being barred by limitation, the Court find¬ 
ing that the building on the land had 
been ei'ected 8 or 10 years before. On an 
appeal being filed by the three surviving 
plaintiffs and the legal representatives of 
Lajje the defendants pleaded that the suit 
had abated as Lajje’s representatives had 
not been brought on the record within the 
period of limitation. The lower Appellate 
Court overruled this plea on the ground 
that the defendants, not having demanded 
an abatement in the Trial Court, had im¬ 
pliedly allowed the remaining plaintiffs to 
prosecute the suit, and finding tliat the 
structures on the land had been erected 
only three mouths before suit, and that the 
suit was, therefore, within time, it remanded 
the case for decision on the merits. 


[881. c. igiq 

The defendants have appealed to this 
Court from the order of remand, and it is 
again urged on their behalf that the suit 
had abated. The lower Appellate Court’s 
view on this point is wrong. There is no 
question of the defendants demanding or 
not demanding an abatement, as an abate¬ 
ment takes place ipso facto if an application 
for impleading the representative of the 
deceased jjarty is not made within time. 
So far as Lajje was concerned the suit 
must be held to have abated under 0. XXII, 
r. 3 of the C. P. 0., which is not rendered 
inapplicable by the fact that the suit was 
brought on behalf of the whole proprietary 
body of the village. Tiiis matter is, how¬ 
ever, _;of no practical importance, as the 
remaining plaintiffs are not debarred from 
lu'osecuting the claim for an .injunction. 
The suit has not abated in toto. 

The only other point urged on behalf of 
the appellants is that the proprietary body 
was represented by the four plaintiffs col¬ 
lectively and is not bound by the proceed¬ 
ings taken after the death of one of those 
>lamtiffs without fresh permission having 
)een obtained by the tliree survivors under 
0. I, r. 8, to prosecute the suit on behalf 
of the whole body of proprietors. This 
argument is a very technical one, and we 
think that it has no real force, seeing that 
the four persons who brought the suit 
were only self-constituted representatives of 
the proprietary body and had not been 
nominated by that body to represent it. 

M'e accordingly dismiss the appeal with 
costs. 

K. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 68 

OF 1922. 

February 10, 1925. 

Present: —Air. Justice Das and 
AJr. Justice Adami. 

Sheikh lAlDAD ALI— Defendant No. 1"^ 

Appellant 

versus 

NAND KUMAR LAL.Mdnsif, 

AND OTHERS—PLAINTIFFS AND MuTlshi 

TILAKDHARI LAL and another— 
Defendants—Respondents. . 

Limitation Act {IX of lOOS), s. W-Acknoivledgm^^ 

—Statement in pleading that property was 

hy certain person, whether admission of pnrehos 

title. 


IMDAD ALI V. NAND KUMAR LAL. 


/ 


# 


IMDAD ALI V. NANt> Kl’MAU LAL. 
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Aaadmission that a certain lais purcl.r.sul 

oevtain property is not an ailmivS.-;ion lli.tl t'lat 
person has acquired a gv>od titl > in the properly, for 
it is quite consistent with an assertion that llie 
purclwvse was ha<i in law and did not operati' to 
confer any title on the alleged pureliaser. 

A written statement eontained a iveital that 
a certain property had been pureliased by certain 
persons who had not, however, been al)L to obtain 
possession of it; 

Htld, that the statement did not amount to an 
aknowledgmeiit of the title of tic i>iirchaseis within 
the meaning of s. ID of the Limitation Act, 

Appeal from a decision of the Judicial 
Commissioner, Cliota Xagp'-iJ'' 

24th June 1921, reversint? that of the 
Munsif, Ranchi, dated the -Ith August 

1920. 

Messrs. N. C. Sinha and A'. C. Ohosc, for 

the Appellants. 

Mr. N:N. Sen, for the Respondents. 

JUDGMENT. 

Das, J.—The only questioa in this ap¬ 
peal is ^Yhetller there is a sullicient 
acknowledgment within the meaning of 
s. 19 of the Limitation Act to take the 
case out of the Statute of Limitation. In 
1902 the plaintiff along with certain otlier 
persons purchased an S-annas share of a 
iagir in Jaipur which belonged to 

defendant No. 1. It is admitted that the 

plaintiff did not recover actual possession 

of the land although there was a delivery 
of possession through the Court on the 
10th of August 1902. The Record of 
Rights recorded defendant No. 1 as in 
possession of the disputed land. The pre¬ 
sent suit was instituted on the 30th Jan¬ 
uary 1920 and is prima facie barred by 
limitation. But the plaintilf relies upon 
a certain acknowledgment made by defend¬ 
ant No. 1 sometime in June 1913 in a 
suit which was instituted by Bishiin Loc- 
han against him. The acknowledgment 
is contained in the 12tli paragraph of his 
written statement as is as follows :—“That 
annas of village Jaipur out of 16 annas, 
that is to say, four annas inokarrari share 
of Jamadar Jageawar Uayal 8ingli and 4- 
annas share of the defendant total 8 annas 
together with the disputed property, was 
sold in execution of a certificate for 
arrears of road-cess and was purchased 
oy Dinesh Prasad, Goraknath Nandkumar 
and Tilakdhari Lai, who obtained a certi¬ 
ficate. That in spite of the fact that a 
tanaza was filed in the Settlement Depart- 
tnent they did not get possession but 

Were ordered to sue for possession before 
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Civil Court. So lone 
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all these per.sons 
are not. made prirli'-s to lh(' the 

l)huntin'.s suit t-auiinl proceed.'’ J( is 
admitted lh:il llio piopci ty 1(1 which refer¬ 
ence i.s made in lie'U’lit par.o^rapli of the 
written statement is the .■>uii.e as that 
which is ihc .-ubjcct-matliT of flic present 
litigation. Tin* learned dn.li.-kd t'omniis- 
sionor has come to Jli" Miaclnsion that 
there is an acknowlcdgnn. dI of llie title 
of Dinesh Pra'^^ad, (Joiaklmatli A'aiidkumar 
ami Tilakdhari J.al in this written state¬ 
ment which was tiled Iw defendant No. 1 
in June 1913 snl]i('ienl in law to take the 
case out of the 8lalute of I.imitation. I 
am unable to agree with this view. It 
is umlonbledly admitled that tlie proi>e]tv 
was sold in execution of a certilicate 
for arrears of road-cess ami was purchased 
by Dinesh Prasad, Gorakhnath Nandkumar 
aud 'rilakdhari Lai; 'out an admission that 
a certain i>arty has purchased the pro- 
)>crly is not an admi.ssimi tiiat that party 
lias acquired a good title in the property 
for it is (juite coiisi.slent with an as¬ 
sertion that the inircliase was had in law 
and did not 0 ]>erate to confer any title on 
the alleged ))uroliaser. A case is cited in 
Halsbury’s Laws of J'higland, 19th Vol, at 
page 132, ])ara. 253 wliere it was held 
that an admission flint a jierson has re¬ 
covered judgment in an action of eject¬ 
ment is not an admis.sioii of title, for 
it is (piite consistent with an assertion that 
the judgment in ejectment was wrong and 
that tlie person had no title at all. In 
my opinion the principle is equally appli¬ 
cable to a case like this. The admission 
that llie proiierty was purchased amongst 
others by Nandkumar Lai was coupled 
with an* assertion that the purchasers did 
not get possession of the and and I am 
unable to read the statement in para. 
12 of the written statement as an acknow- 
led<^ment of the title of the purchasers. In 
mv opinion the decision of the learned 
Judicial Commissioner should be reversed 
and the decision of the Court of first in¬ 
stance should be restored. 

1 would accordingly allow the appeal, 
set aside the decision of tlie learned Judge 
in the Court below and restore the deci¬ 
sion of the Court of first instance. The 
result is that the suit is dismissed with costs 

in all the Courts. 

Adami, J.-I ag'-ee. , „ , 

2 Appeal allowed. 




SECRETARY P. M. V. DBVIDAS. 


[881 C. 1925] 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Sf.coni) (’iviL Appeal No. 51() of 192-1. 

.March 27, 1925. 

: —Mr. Findlav, 0. J. C. 
SKrUF'rARY ASD PRESIDFXT, MUMCJ 
PAL COMMITTEE, N'AOPUR- 
Defendants—Appellants 


versus 


DEVIDAS— Plaintiff—Respondent. 

MunicifKil itifs Art [ I [ of lOJJ), s. IJ (I; 'at. 
.■.■..j,.- ,<f .fniut IHikIii fumilii—Si pdnitc incomr nj 
uji to mni’intt • McinLcv, irhelhcv 

r ndtlc'l t" ('"ft. 


I'luk'i s. I- I 'll of the C. 1*. Mni'.ioipalitie.s .Act, 
ovcr.v nuMulx r of .a joint Hindu family is entitled to 
a voft' pnuidt'd iu- i^; in reccdjit of an income of 
not less than Ks. lldj per year or .such other less 
sum as may be prescrilual under the j ules made there¬ 
under. irrespeetive of the fact that he pays the income 
to Um manager fur beiti;; thrown into the common 
slock. The manager alone is entitled to a vote if the 
total income i.f tiic entire Joint family a;rjrrep:ates to 
the amount piesrril>ed under the A'd or tlie rules 
made llicreundor, but tlie income of individual mem- 
l)er.s fall.s short of that amount, fp. ISI, col. 1 .] 

Apjpcal against a decree of the Addi¬ 
tional District Judge, Nagpur, dated the 4th 
Deceiiibev 1924, in Civil Appeal No. 91 of 


1921. 

.Mr. M. B. Siyoii'd for the Appellants. 

Mr. M. li. BoOdc, for the Respondent. 

JUDGMENT. —Tlie plaintiff-respond¬ 
ent Devidas, a resident of Nagpur City, 
is a Pleader’s clerk in receipt of an income 
not less than Rs. 120 jier year, and is also 


a member of a joint Hindu family. He 
sued the defendants-appellants, the Secre¬ 
tary and President of the Nagpur, iMunici])al 
Committee, for a decree to the effect that 
they should be ordered to show his name 
in the register of Municipal voters, and 
for other consequential relief. 

The facts of the case are not in dis¬ 
pute, and from Ex. P. ], filed, it is 
clear that the Municipal President declined 
to enter the plaintiff-respondent’s name on 
the ground that he is a member of a 
joint Hindu family and that his brother, 
who is the manager of the said family 
having been registered as a Amter, the 
respondent Avas not entitled to have his 
name also shown in the electoral roll. 


The Subordinate Judge duly passed a 
decree in favour of the plaintiff', and an 
appeal by the present appellants was 
dismissed by the Additional District Judge, 
Nagpur. The appellants have now come up 
on second appeal to this Court. 

The facts of the case are not in dis¬ 
pute. The only question with which I 


am concerned in the construction of s. 12 
(D_ (o) of the C. P. Municipalities Act, 
1922. The canon of construction known 
as the golden rule, which has been quoted 
in the judgment of the First Court, is 
one which, it need hardly be said, 1 fully 
accept. In the present case, however there 
seems to me little or no need to have 
recourse to technicalities. Section 12 (1) (a) 
reads as follows :— 

“ The following persons shall be qualified 
as voters for the purpose of electing mem¬ 
bers of a Committee other than members 
representing special constituencies, namely, 
persons residing within the limits of a 
Municipality and in receipt of an annual 
income of not less than Rs. 120 or such 
less income as may be prescribed by rules 
made under this Act; 

Explayiation —For the purposes of this 
clause the manager of a joint Hindu family 
shall be deemed to be in receipt of the joint 
family income; 

On the construction, which the appellants 
ask me to put on the explanation just 
quoted, this explanation would have to be 
read as a most important exception bar¬ 
ring each and every member of a joint 
Hindu family, who is in receipt of a. 
separate income, from being entered in the 
electoral roll, if the manager of the said 
family appears therein as a voter. 

1 find it difficult to suppose that the 
Legislature would have ever drafted the 
e.xplanation in question in the form, it 
has, were it intended to disfranchise every 
member of a joint Hindu family other 
than the manager, even if such member 
were in receipt himself of an annual income 
of not less than Rs. 120. Had such been 
the intention of the Legislalure, the ex¬ 
ception would, doubtless, have appeared 
in sub-s. (3) of s. 12. As it stands, the 
explanation seems to me to have only one 
possible reasonable interpretation. This 
interpretation is that the Explanation to 
cl. (rt) was clearly meant to apply 0°')' 
to the case of a joint Hindu family, whose 
total income aggregates Rs. 120 per year, 
although the income of the individual 
members tliereof may be less than that 
amount. In such a case the Legislature has 
obviously attempted to lay down the rule 
that the manager alone of such a joint 
Hindu family will have the vote and not 
every individual member of the family- m 
other "words, the explanation meets the 
■where the particular members of a joint 


tii i. d. 
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Hindu family receive less than Rs. 120 per 
year, but the total annual income of the 
joint family exceeds that amount. The 
provision in question, therefore, rightly 
finds place as an Explanation to cl. (a). 
Had it been intended to disfranchise eacli 
and every member of a joint Hindu family, 
save the manger, the provision in question 
would have formed a highly important 
exception to this section, prescribing the 
qualifications of voters, and would un¬ 
doubtedly have found place in sub-s. (3). 

■ The plaintiff is clearly a person in 
receipt of annual income of not less than 
Rs, 120. Can it be argued on any reason¬ 
able interpretation of the explanation that 
this latter explanation in any way takes 
away the right of voting from him ? lam 
wholly unable to accept any such proposi¬ 
tion. To construe the explanation in ques¬ 
tion in any way, I am asked to do by the 
appellants, would involve my transgressing 
every accepted principle of interpretation. 

On the other hand, the position of the 
plaintiff-respondent is one which squares 
' completely with the clear and obvious 
meaning of the provision in question. It 
matters not, in my opinion, whether the 
plaintiff-respondent eventually pays in or 
does not pay in his income or part thereof 
to the joint family fund. He is clearly 
under cl. (a) entitled to a vote, and the 
explanation thereto is not a disabling 
provision, but clearly and obviously only 
applies where the total income of a joint 
Hindu family exceeds Rs. 120, but the in¬ 
come of individual members is less than 
that amount. In such a case, the Legislature 
obviously intended to provide that the 
manager of a joint Hindu family alone 
should have a vote in a quasi representative 
capacity on behalf of the family. 

The appeal, therefore, fails and is dis¬ 
missed. The appellants must pay the res¬ 
pondent's costs. Costs in the lower Courts 
as already ordered. 

0 . R. D. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 258 of 1924. 

April 21, 1925. 

Present: —Mr. Ashworth, A. J. C. 
Musammat AMNA KHATUN and others 
—Defendants —Appellants 

versus 

MOHAMMAD WALI— Plaintiff- 

Respondent. 

Practice—Pvstponement of case — Party missiiiQ 
train, whether ground for postponement—Pica, rejec¬ 
tion of — Evidence, failure to produce, effect of. 

The fact that a party to a suit has missed the train 
is no sufficient ground for postponement of a case. 
Parties must leave a safe margin in order to enable 
them to arrive in Court in time before their cases are 
called, [p. 482, col. 1.] 

A Court in justified in rejecting a plea where llie 
party putting forward the plea fails to j)roduce evi¬ 
dence in support of it. [p. 482, cols. 1 & 2.] 

Second appeal against a decree of the 
District Judge, Lucknow, dated the 7th 
March 1924, affirming that of the Munsif, 
Haveli, Lucknow, dated the 8th May 1923. 
Kuar M. A. Ghaffoor Khan, for the 

Appellants. 

Messrs. Uurli Manohar and Manohar Lai, 
for the Respondent. 

JUDGMENT.— This is a second civil 
appeal arising out of a suit brought for 
restitution of conjugal rights by the plaint¬ 
iff-respondent. The main defence was that 
there had been a divorce, so that the 
plaintiff could have no nght to sue for 
restitution of conjugal rights. Other points 
taken up apparently were that there had 
been some sort of compromise or award 
outside the Court and that the Munsif had 
no jurisdiction, and that the suit w£^ 
premature. The Munsif decreed the suit 
after finding against the contention that 
there had been a divorce. There was an 
appeal to the District Judge of Lucknov\. 
One of the grounds taken was that the 
Munsif had failed to ^eckle seven out of 
the eight issues framed by himself. The 
District Judge rejected this ground because 
?bf Wen of p oof of each of these psues 
on the defendant, and he had not 
produced evidence to sustain the burden. 
The main ground of appeal before the 
District Judge was that the Munsif s lin¬ 
ger condict of the suit had prevented 
the appellant from producing his evi- 

^^Tn^second appeal to this Court two of 
the grounds are based on the allegation 
{hat there were not sufficient materials be- 
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f(ne the lower Courts to come to an}’ deci¬ 
sion. Another ground is tliat issue No. 8 
which should have been decided was not 
decided. Two otlier grounds merely state 
that the judgment is wrong and miscon¬ 
ceived. Lastly it is urged that the Court 
of first hearing acted wrongly and impro¬ 
perly on the 7th May by only giving the 
appellant one day's further time to produce 
his evidence, and that the Court acted 
wrongly in deciding the case on the 8th 
without giving the appellant further time 
thereafter. 

These last two points may be decided 
first. For the reasons given by the District 
Judge I hold that the Court of first hear¬ 
ing was quite justified in its procedure. 
The one day’s grace given on the 7th 
was given because the appellant’s agent 
stated that he could produce Ms witnesses 
the next day. The adjournment which was 
unnecessary would not have been granted 
but for this assurance on the part of the 
agent. The appellant cannot now turn 
round and say that the one day was not 
sufiScient. As to the complaint that the 
Court should not have decided the case 
on the 8th because the agent sent a tele¬ 
gram that he had missed a train, it cannot 
be too emphatically laid down that the 
missing of a train is no sufficient ground 
for postponement of a case. Even if the 
missing of the train was proved to be for 
good cause, and it is not so proved, parties 
must understand that they must leave a 
safe margin for appearance in cases. 

As to the rest of the grounds of this 
appeal, the appellant’s case is that he could 
not produce the requisite evidence because 
he was not given time to do so. 11 is case 
is not that he did produce the necessary 
evidence. Now it has already been held 
that the appellant was to blame for not 
producing this evidence. He must, there¬ 
fore, stand the consequence of that evi¬ 
dence not being produced and he cannot 
complain of issues being decided by the 
lower Court against him owing to non- 
production of evidence by himself, inas¬ 
much as the burden of proving those issues 
was on himself. Nor again can he com¬ 
plain that the materials before the lower 
Court were insufficient for the passing 
of a decree. They were only insufficient 
if it were necessary to decide the pleas in 
defence by the appellant. Those pleas 
had to be rejected for want of evidence 
produced by the appellant. A Court is 


l\ ANANr PRASAD SINGH. [88 L 0. 19§|]. 

perfectly justified in rejecting pleas for 
failure of evidence by the party putting 
forward those pleas. There is no force 
in the appeal which is dismissed with 
costs. 

z. K. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Patna High Court. 

February 9, 1925. 

Present :—Lord Shaw, Lord Corson, 
Lord Blanesburgh, Sir John Edge and 

Mr.- Ameer Ali. 
KEDARNATH GOENKA— 
Appellant 
versus 

ANANT PRASAD SINGH and others 

—Respondents. 

Civil Procedure Code (Act V of JOOB), 0. XXII, rr. 
3, 12-Civil Procedure Code (Act XIV of 1882), ss. 211, 
212—Decree passed under Code of 1882—Mesne profits, 
ascertainment of — Proceedings, nature of—Death of 
dtcret-holdtr—whether ntctssai^. 

Under the C. P. C. of 1882 a proceeding for the 
ascertainment of mesne profits was a proceeding in 
execution; therefore in a decree passed under 
that Code such proceedings must be held in exe¬ 
cution and not in t]ie suit. tVhere in the course of 
such proceedings one of the decree-holders dies the 
case is covered by r. 12 of 0. XXII of C. P. 0. and 
no substitution under r. 3 of the Order is necessary. 

Appeal from a decree of the Patna High 
Court (Das, J.), dated the 10th March 
1921, and printed as (J1 Ind. Cas. 4, rejecting 
an application for revision of an order of 
the Subordinate Judge, Monghyr, dated 
the 9th April 1920. 

Messrs. A. Dunne, K. C., and D. B, 
Raikes, for the Appellant. 

JUDGMENT. 

Lord Shaw. —The question raised on 
this appeal is one of procedure. The judg¬ 
ments of the Courts below are concurrent; 
they are gathered together in the final 
paragraph of the judgment of the Higb 
Court, in which Mr. Justice Das says:^ 

“ 1 hold that, under the Code of 1862, 

a proceeding for the ascertainment of 
mesne profits was a proceeding in execution 
and that, as the decree, in the present 
case, was passed under the Code of 1882, 
such proceedings must be held in execu- 
Uon and not in the suit. That being so, 

P' ^^11. r. 12, applies, and it must 
follow that substitution was not neces* 
sary.” 
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-Their Lordships have heard a persistent Mes'^rs. Sultan Ahmad Sind S. M. MuUick, 
argument criticising the entire authorities for the Appellant. 

cited in the case; they have considered Messrs K. B. Dutt and B. C. De, for the 
tW argument and the authorities; and Respondents, 
they now declare that nothing has been JUDGMENT, 

urged which would induce them upon this Das* J.—The predecessor-in-tiile of the 
point of procedure to express disagreement plaintilf granted a mokarrari istumrari lease 
with the result arrived at in the Courts in favour of Dipiiath Singh and Mitarjit 
below. Singh. It is conceded that the lease was 

In their Lordships’ opinion, the appeal notahereditaryleasebutthatitwasopera- 
accordingly ought to be dismissed, and ad- tive for the lifetime of the grantees, 
vice will be humbly tendered to His Majesty Mitarjit Singh who survived Dipnath Singh 
in that sense. died sometime in 1902. The suit out of 


z. K. Appeal dismissed. 

Solicitors for the Appellant :—Messrs. 
Watkins and Hunter. 


PATNA HIGH COURT. 

Appeal prom Original Decree No. 104 

OF 1921. 

January 2, 1925. 

Present: —Mr. Justice Das and 
Mr. Justice Adami. 

KamrKAMAKHYA NARAYAN SINGH 

—Plaintiff—Appellant 

versus 

BECHU SINGH and others—Defendants— 

Respondents. 

Limitation Act {IX of 1908). Sch. /, Art. 
Mokarrari tease for lifttime, of gi'antet—Death of 
grantu—Suit to eject successor of grantee—Limitation 
—Marfatdari receipt, what is. 

A marfatdari receipt is a receipt made out in the 
name of the original tenant although it shows that 
the rent has been actually paid by a third person, 
[p. 483, col. 2; p. 484, col. 1.] 

Plaintiff granted a mokarrari istumrari lease in 
favour of M. The lease was not a hereditary one and 
operated only for the lifetime of the grantee. iU died 
in 1902 and defendant got into possession of the land. 
Defendant paid rent to the plaintiff during 1903 and 
1904 obtaining marfatdari receipts. In 1905 defend^t 
refused to pay rent unless a receipt was granted in his 
owa name and the plaintiff refused to grant such a 
receipt. Thereafter the defendant wntinued, in 
possession without payment of rent and in 1920 plamt- 
iff brought a suit to eject the defendant: 

Held, that inasmuch as the plaintiff had refused to 
treat the defendant as his tenant there was no crwtion 
of a fresh tenancy in favour of the defendant and that 
defendant's possession after 1905 being adverse to the 
plaintiff the plaintiff’s suit was barred under Art. 139 
of dch. I to the Limitation Act. [p. 484, col. L] 

Appeal from a decision of the Additional 
Subordinate Judge, Hazaribagb, dated the 

Slat January 1921. 


which this appeal arises was instituted on 
the 1st of April 1920 for the ejectment of the 
defendants. The suit has been dismissed 
as against defendants Nos. 8 to 11 on the 
ground that they have acquired a title by 
adverse pos.session. 

It is contended that, on the admission 
made by defendants No. 8, there was no 
question of adverse possession to be tried. 
Defendant No, 8 said in examination-in¬ 
chief that he never paid rent for the mavza 
to the Ramgarh Raj. In cross-examination 
he said as follows: “I paid rent for the 
mauza in suit for two or three years after 
Mitarjit s death to Narsingh Dyal the ^ar- 
bhatmadhar of the mauza under the Raja, 
and I used to get receipts from him. I paid 
rent to him for 9 or 10 years in all. The 
receipts which I got from the zarbhavnadhar 
are at home. They were marfatdaii re¬ 
ceipts.” 

It is contended that there is a direct ad¬ 
mission by defendant No. 8 that there was 
payment of rent by him to the Raj and that 
the payment of such rent by defendant 
No 8 and the acceptance tliereof by the 
plaintiff operated as a recognition of de¬ 
fendant No. 8 as a tenant from year to year, 
and that, that beingso, the defendants could 
not put forward a title by adverse posses¬ 
sion as against the plaintiff. If this argu¬ 
ment is to succeed at all it could not help 
defendants other than defendant No. 8; 
but in mv opinion, the argument ought not 
S^ suSatall. It will be noticed that 
the Court below has proceeded on the hypo¬ 
thesis that rent was never paid by these 

defendants and it appears that the argit* 

ment was not put in this form in the Court 
below But what is the admission made by 
defendant .no. 8 in this case? his admis¬ 
sion 19 that the zarbhamadhar of the 
Raj accepted rent from him and granted 
mariaUlari receipts Now mar/a(Jan 
receipts are receipts made out m ih? name 
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of tiie original tenant although they show 
that the rent has been actually paid by a 
third prison. The ({uestion is whether the 
grant of marjatdari receipts operated as a 
recognition of defendant Xo. 8; as a tenant 
from year to year. 

In ir.y opinion, the question is essentially 
one of fact. 1 can quite understand the 
l)Ositian where for a number of years such 
receipts are granted without any protest by 
anybody and the inference may be raised 
that there was creation of a tenancy. But 
in this case defendant No. 8 says that in 
lUOl or 1905 he went to the Raja and de¬ 
manded receipts in his own name. The 
Raja was willing to grant marfatdari re¬ 
ceipts Imt was not willing to give him re¬ 
ceipts in his own name. He declined to 
take viarfaidari receipts and the Raja 
threatened to sue him in ejectment. It is 
conceded that since that interview no rent 
has ever been paid by defendant No. 8 or by 
any of the defendants. Mitarjit Singh, as 
I liave said before, died in 1902. 

Now the story told by defendant No. 8 
has been accepted by the learned Judge in 
the Court below and we have not been 
invited in this Court to dissent from the 
view expressed by the learned Judge on 
this point. 

Now the question is, was a tenancy in 
favour of defendant No. 8 created by ac¬ 
ceptance of rent from him. It seems to me 
that the facts clearly establish that there 
was no intention on the part of the plaintiff 
to treat defendant No. 8 as a tenant and 
that there was no intention on the part of 
defendant No. 8 to pay rent to the Raj ex¬ 
cept on receipts made out in his name. 
That being so, there was no creation of a 
fresh tenancy in favour of any of the de¬ 
fendants and the plaintiff’s suit is clearly 
barred by the provision of Art. 139 of the 
Limitation Act. 

It was then contended that the learned 
Judge erred in dismissing the plaintiff's 
suit in respect of the IS-annas 9*pies interest 
claimed by defendants Nos. 8 to 11. It 
appears that defendant No. 8 holds as mort¬ 
gagee to the extent of 1-anna 6-pies and 
that defendants Nos. 9 to 11 hold as mort¬ 
gagees to the extent of 2-annas, and the 
contention is that so far as these interests 
are concerned, the plaintiff should have 
succeeded. The point was not argued in 
the Court below; nor has it been taken in 
the grounds of appeal in this Court. But 
in any caee I do not understand how the 
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point can be raised. The defendants were 
actually in possession of this land. It was 
necessaiy for the plaintiff to sue for re¬ 
covery of possession of this land wdthin 12 
years from the death of Mitarjit Singh. 
The suit not having been brought within 
12 years from the death of Mitarjit Singh, 
the whole suit must be dismissed as barred 
by limitation. 

In my opinion the decision of the learned 
Subordinate Judge is right and it ought 
to be affirmed. 

I would dismiss this appeal with costs, 

Adami, J,— I agree. 

2. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 132 of 1924. 

June 12, 1925. 

Present Sir Grimwood Hears, Kt., 

Chief Justice, and Mr. Justice Sulaiman. 

BISHNATH SINGH and others— 

JUDUMENT-DEBTOhS—APPELLANTS 

versus 

BASDBO SINGH— Decreb-Holdbr 

—Respondent. 

Bunddkhand Land Alie7}ation Act (JI of 190S), ss. 9 
(S), 16—Mortgage-Land protected under the Act-- 
Moj'tgage-decree—Reference to Collector, whether can 
be made. 

It is advisable that Original Courts, when they find 
that a mortgage haa been made which is ordinarily 
enforceable but which covers property situated within 
Bundelkhand which cailnot be sold, should take action 
under s. 9 (3) of the Bundelkhand Land Alienation 
Act before passing a mortgage*decree, and should not 
wait to take action under the .section till the decree 
has been passed. There is nothing, however, in the 
wording of the section to support the contention that 
the provisions of the section can take effect only 
before a decree is passed and not afterwards. 

Letters Patent Appeal against a judg¬ 
ment of Mr. Justice Kanhaiya Lai, dated 
the 28th of July 1924, reported as 821nd. 
Gas. 1037. 

Mr. Baleshwari Prasad, for the Appeb, 
lants. 

Mr. Ahtt AH, for the Respondent. 

JUDGMENT.— This is a Letters Patent 
Appeal arising out of certain execution 
proceedings on the ikh May 1909. The 
judgment-debtors had executed a mortgage- 
deed of property situated in Bundelkhand 
in favour of the decree-holder. A prelimi¬ 
nary decree for sale w^as obtained on the 
17tfi June 1918 which was followed upoy 
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a final decree on the 20th December 1919 
when an application for execution was 
filed and the decree-holder wanted to have 
the mortgaged property sold. An objec¬ 
tion was raised by the judgment-debtors 
that the property being situated in Bundel- 
khand was not liable to be sold under 
B. 16 of the Bundelkhand Land Alienation 
Act (U. P. Act II of 1903). This objection 
was allowed, and the application was dis¬ 
missed. After this, the decree-holder filed 
an application purporting to be an appli¬ 
cation under s. 9, sub-cl. (3) of the 
Act requesting the Court to refer the 
case to the Collector with a view to the 
exercise of the power conferred upon him 
by sub'S. (1) of s. 9. The objection was 
raised on behalf of the judgment-debtor 
that that sub-section was not applicable 
after the final decree was passed. This 
objection was disallowed by both the Courts 
below and also by a learned Judge of this 
Court. 

Section 9, sub-cl. (3) is not limited to a 
case where the point is raised before the 
decree is actually passed by the Court. We, 
therefore, find it impossible to hold that 
the Civil Court ceased to have jurisdiction 
to act under that sub-section as soon as 
a nominal decree was passed which cannot, 
in fact, be executed by the sale of the pro¬ 
perty mortgaged. The position of the 
judgment-debtor and the decree-holder 
would be the same even if a decree has 
been passed which is incapable of exe¬ 
cution. This view is supported by a de¬ 
cision of this Court in Execution Second 
•/'ppeal No. 1457 of 1920, decided on the 
18th July 1922j where it was held that 
there was nothing in the wording of the 
section to support the contention that the 
provisions of s. 9 have effect only before 
a decree is passed and not afterwards. 
The view taken by the learned Judge of 
this Court is in accordance with the pre¬ 
vious decision with which we agree. 

We would, however, like to point out 
that it is advisable that Original Courts 
when they find that a mortgage has been 
made which is ordinarily enforcible but 
which covers property situated within 
Bundelkhand which cannot be sold, should 
take action under s. 9 (3) before passing 
the decree and not wait till the decree has 
been passed. We accordingly dismiss this 
appeal with costs including in this Court 
fees on the higher scale. 

2. K, Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Orioinal Dbcrbe No. 2H 

OF 1921. 

February 19,1925. 

Present: —Mr. Justice Das 
and Mr. Justice Adami. 

SURAJ NARAYAN CHAUOHURY 
—Dufexdant—Appellant 

s 

SARASWARI BAHURIA-Plaintiff 
and another—Defendants—Rrsi'0''DENT.s. 

Bengal Lun>l Rerenue SateaAct {SI of .'••s. i. 

7—Sotice iiiiiler s. 7, contents of —Dale to be ine.ntivn^ 
ed Amount of un-cars, u'liethcr must be inenlioneil- 
Sale, when cau take place—Applicutinii to set aside sale 
—Burden of ptoof. 

Once a sale Las taken place imdei’ tlic Hencal 
Land Revenue Sales Act it is for the pei scn who clia!- 
lenges the validity of the sale to show that there wua 
no jurisdiction in the Collector to put up tlie pj’operly 
for sale. [p. 48C,col. 2.] 

In a notice under s. 7 of the Bengal Land Hevenuo 
Sales Act it is necessary for the Collector to mention 
tl»e last date fixed for payment of Government revenue 
under s. 3 of the Act. It is not necessary for him 
to state the date on which the Government levenuo, 
should have been paid according to the Settlement 
kistbandi of the mahal. [p. 487, col. 11 

Government revenue is not in arrear until the first 
of the month following the date on whicli the 
Government revenue should he paid according to 
the original kisthandi and the C’nllector has no power 
to put up the estate for sale until the expiry of the 
latest dale fixed for payment of Government revenue 
after the estate is in arrear. For instance, if the 
revenue is payable in the month of Marcli according 
to the original kistbandi then the estate is not in 
arrear until the first of April and the Collector has 
no jurisdiction to put up the estate for .«ale until the 
expirv of the next latest date fixed for payment after 
the first of April, [p. 487, col. 2,] 

Section 6 of the Bengal Land Revenue Sale.s Act does 
not require the Collector to mention the amount of 
the arrears for which the property is put up fi-r pn!i«. 
[p. 488. col. 1] 


Appeal from a decision of the Subordi- 
late Judge, Darbhanga, dated the 25th 
Fune 1921. 

Messrs. Fazal AH, S. K. Milter and Hasan 

Ian, for the Appellant. 

Messrs. B. N. Milter and N. K. Moiira, 

thfi* PpQnnndents. 


JUDGMENT. 

Das, J.-The question for determina¬ 
tion in this appeal is whether the sale of 5- 
innas lO-gandas in Ladugaon, Touji No. 554 
for arrears of Government revenue ought, 
in the circumstances of the case, to be set 
aside The respondent was the proprietor 
of this share which was the residuary share 

in the touji. On the 6th June 1919 this 
residuary share was put up for sale and 
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was purchased by the appellant. According 
to the notice under s. 6 of Act XI of 1859 
the estate was in arrears for Rs. 45-7-3. 
The respondent unsuccessfully moved the 
Commissioner for setting aside the sale. 
The suit out of which the present appeal 
arises was thereupon instituted on tlie 6th 
February 1920 and on behalf of the plaintiff 
two specific points were argued in the 
Court below; first, that there was collusion 
and conspiracy between the plaintiff’s pa(- 
ivari and the defendant second party and 
that her share was purchased by the de¬ 
fendant second party in the henami name 
of defendant first party as a result of 
that conspiracy; and, secondly, that the 
estate was not in arrears on the 6th of 
June 1919 and that accordingly the Collector 
had no jurisdiction to put up that share 
for sale on that date. On the first ques¬ 
tion the learned Subordinate Judge found 
against the plaintiff and I entirely agree 
with his decision on the point. As the 
question is a short one I will deal with it 
at once. The allegation in regard to the^ 
question of fraud and collusion is as fol¬ 
lows:—“When she fthe plaintiff) learned of 
this ‘namely the sale of her estate' she 
began to make enquiries and came to 
know that ^ the defendants second party 
having bribed the plaintiff’s patioari 
Khantar Das and won him over to their 
side, did not let the arrears of revenue be 
paid, in spite of the fact that the patwa^'i 
had money with him. They took recourse 
to fraudulent, illegal and surreptitious pro¬ 
ceedings and having got the disputed share 
sold by auction on the 6th June, 1919, for 
a grossly inadequate price, purchased the 
same in the name of their relative, defend- 
ant first party." In her evidence the 
plaintiff repeated her allegations made in 
the plaint. She said that defendant second 
party won over Khantar Das to his side by 
bribe and “hence he did not pay Govern¬ 
ment revenue and the property was sold." 
In cross-examination she said that her 
patwaH had sufficient money with him to 
pay the Government revenue and that he 
acted in collusion with defendant second 

party. She was then asked the following 
questions;— ® 

Q. How do you say that Khantar, in 
collusion with defendant second party cot 
the property to be sold ? ‘ ® 

Her answer was as follows:— 

‘•I always saw Khantar having friendly 
relation with defendant eeppnif party and 
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the property was sold through Khantar and 
I say so. There is no other reason for my 
saying so." 

It seems to me that on this evidence the, 
learned Judge was right in saying that tli© 
plaintiff has entirely failed to establish her 
case of fraud and collusion. It may be 
that she was defrauded by her patwari. 
Khantar, but if that be so, she ought to. 
proceed against Khantar In order to 
succeed in this action she must establish: 
collusion between her agent and the actual 
purchaser at the revenue sale and upon, 
her own evidence it is impossible for tha 
Court to give her any relief on the footing 
that there was fraud and collusion between 
her agent and the purchaser at the revenue 
sale. 

But although the learned Subordinate 
Judge decided this particular issue in; 
favour of the defendants he actually set 
aside the revenue sale on the second ground 
urged before him on behalf of the plaintiff) 
As I have said before the property was 
actually put up for sale on the 6th June 
1919. The case of the plaintiff is that the 
property was sold for her default in paying 
the Chait hist and that the estate was not 
in arrears until the 1st of Baisak correspond-, 
ing to 7th of June. She accordingly contends; 

that the sale held on the 6th of June 1919 
was entirely without jurisdiction. If Ibe 
plaintiff be right in her view that the pn>*. 
perty was sold for her default in paying the 
Chait kist, she is, undoubtedly, entitled to 
succeed in the action. 

The sale having taken place, it is for the 

plaintiff to show that there was no jurisdic¬ 
tion in the Collector to put up the pro¬ 
perty for sale on the 6th of June 1919. The. 
only evidence w'hich she adduces in 
port of her case is a notice issued by the 
Collector under s. 7 of Act XI of 
and the sale certificate issued in this case.. 
The notice under s. 7 runs as follow^ 
Whereas a sum of Rs. 45-7-2 is due cn 
account of arrears of revenue for the pen® 
ending the 21st Chait, 1326, correspo)QaiD| 
to the 28th March, 1919 in respect of 
No 554. having a sadar jama of Re* x. 
lying within the jurisdiction of 
for the realization of the same, the otu 
June 1919, is hereby fixed as Lra 

sale by auction. A notification rSi^fherei * 
issued in the name of MiLsammat 

Bahuria forbidding all the tenants as w 

as the co-sharers of the said mohal to ; 

the defaulting proprietor their dues ac® j 
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Ing ^ter the last day fixed for payment of 
Government revenue on pain of not being 
allowed credit in iheir accounts with the 
purchaser in respect of the sum so paid. 

In order to understand the significance 
of this notice, it is necessary to consider s. 7 
of Act XI of 1859. That section provides 
as follows:— 

‘‘Whenever an estate or share of an estate 


arrears in those districts, except as herein^ 
after provided, shall be sold at public auction 
to the highest bidder. It is necessary to 
remember that Government revenue is not 
in arrear until the first nf the following 
month when the Government revenue 
should be paid according to the original 
kistbandi\ and the Collector lias no power to 
put up the estate for sale until the ex- 


is notified for sale, as provided by s. fi of 
this Act, the Collector or other officer as 
aforesaid shall affix a proclamation in the 
language of the district, in his own office, 
and as soon thereafter as may be in the 
Munsif’s Courts and Police thanas within 
which the estate or share of an estate, or 
any part of it, is situated, and also at the 
cutchery of the malguzar or the owner of 
the estate, or share of an estate, or at some 
conspicuous place upon the estate or share 
of an estate, forbidding the miyats and 
under-raii/a£s to pay to the defaulting pro¬ 
prietor any rent which has- fallen due 
after the day fixed for the last day of 
payment, on pain of not being entitled to 
credit in their accounts with the purchaser 
for any sums so paid." 

It is necessary then for the Collector 
to mention in the notice under s. 7 the 
last day fixed for payment of Government 
revenue under s. 3 of Act XI of 1859. It is 
not necessary for him to state the day on 
which the Government revenue should 
have been paid according to the Settlement 
and kistbandi of the mahal As has been 
often pointed out, care should be had in 
avoiding confusion between the month for 
which the instalments are due according 
to the Original Settlement and kistbandi of 
the mahal and the month in which the 
latest dates of payment are fixed. Section 
2 of Act XI of 1859 defines an arrear of 
revenue and it provides that if the whole or 
a portion of a kist or instalment of any 
month of the era according to which the 
Settlement and kistbandi of any mahal have 
been regulated be unpaid on the first of 
the following month of such era, the sum so 
remaining unpaid shall be considered an 
arrear of revenue. Section 3, on the other 
band, empowers the Board of Revenue to 
determine upon what dates all arrears of 
revenue and all demands which by the 
Regulations and Acts in force, are direct¬ 
ed to be realized in the same rnanner as 
arrears of revenue, shall be paid up in 
each district under their jurisdiction, in 
default of which payment the estate in 


piry of the latest date fixed for the payment 
after the estate is in arrear. Now, there 
can be no doubt as to this on the constrno' 


tion of 8. 2 and s. 3 of the Land Revenue 
Sales Act. To take a concrete example: if re¬ 
venue should be paid inSthe month of March 
according to the original kistbandi, then 
the estate is not in arrear until the first 
of April and the Collector has no jurisclic- 
tion to put up that estate for sale until the 
expiry of the next latest dale fixed for pay- 
ment'after the first of April. The argument 
of the plaintiff in this case is that according 
to the original kistbandi the revenue, to 
recover wliich the property was ultimately 
sold, should have been paid on the 28th 
of March. The estate was, therefore, 
not in arrear until the 1st April and as 
the next latest date fixed for payment 
of the Government levenue was the 7th 
of June, the Collector acted beyond juris¬ 
diction in putting up the property for 
sale on the 6th June 1919. In my opinion 
there is no substance in the argument on 
the construction of the document upon 
which the plaintiff relies. As I have said, 
that was a notice issued under s. 7 of 
the Act; and, as it appears from s. 7, the 
date mentioned in that document is the 
latest date fixed for payment under s. 3 and 
not the date for payment of Government 
revenue under s. 2 of the Act. That being 
so it is clear that the estate was already 
in arrears and the latest date fixed foi 
payment was the 28th of March. That 
bein^^so the Collector had complete juris¬ 
diction to put up the property for sale 


m the 6th June. 

The learned Vakil also relies on the sale 
lartificate Ex. G. No doubt it is stated there 
hat the property was sold for arrears of 
evenue of March kist^ of 1919; but the 
document was inartistica ly drawn and 
there is nothing to indicate that the 

term "fcise" used in that document is used 

Ln the sense in which that term is used m 
3 2 of the Act. I may point out tliat the 
manner in which tliese notices are drawn up 
in the Oollectorate give ms endless trouble 


m 
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and that care should be had in avoiding 
confusion between the month for which the 
instalments are due according to the Origi¬ 
nal Settlement and kistbandi of the mahal 
and the month in which the latest dates 
for paj'ment are fixed under s. 3 of the 
Act. On the construction of Ex B, I have 
no doubt at all that the latest date fixed for 
payment was the 28th of March and that 
the property M’as liable to he put up for 
sale on the Gth of June. 

The only other point which has been 
argued before us is that there was an excess 
payment of lO-annas 7-pies per year ever 
since 1902 on behalf of the respondent and 
that accordingly there was in the hands of 
the Collector Rs. 11 in all which he should 
have credited to the respondent in her 
account Assuming that the argument of 
the learned Vakil is right, it is to be point¬ 
ed out that the arrear to recover which 
the property was sold was Rs. 45-7-3. The 
learned Vakil states that in that case the 
notice issued under s. 6 was wrong in so 
far as that notice stated that the arrears 
were Rs. 45-7-3. But s fi does not require 
the Collector to mention the arrears for 
which the property is put up for sale. 

In my opinion the decision of the learned 
Subordinate Judge on the second question 
which I have dealt with is erroneous. It 
follows that this appeal must be allowed and 
the judgment and decree of the learned 
Subordinate Judge must be set aside and 
the plaintiff’s suit must be dismissed with 
costs in this Court and in the Court below. 

Adami, J,— I agree. 


Z. K. 


Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appkal No 39 of 1923. 
February 8,1924. 

Present:—M.T. Wazir Hasan, J. C.. and 
Mr. Kendall, A. J. 

Pandit SHEO DAYAL— Plaintiff- 

Appellant 

versus 

The deputy COMMISSIONER 

manager op court op 

U.P.Co^rtofWard3Act(lV of 


DEPUTY COMMISSIONER. [88 I. fi, 1028] 

~Esta/e taken under superintendence of Court of 
W arih—Failure to notify claim—"Good and su^cient 
cause', what amounts to—Attendance under s. 9, 
whether surjicient. 

^ The object of the enquiry under s. 9 of the U. P. 
Court of W aids Act is absolutely different from that 
of an enquiry under s. 17 of the Act. Under the 
former section the enquiry is held with a view to 
determine as to whether the Local Goveiument 
should or should not place a particular estate under 
the superintendence of the Court of Wards. On the 
other hand, an enquiry under s. 17 is intended to 
invite applications of ali persons having claims against 
the ward or his property in order to settle those. A 
person who has attended an enquiry under s. 9 of the 
L. P. Court of Wards Act is not absolved from the 
further obligation of notifying his claim within, six 
months of the publication of the notice under s. 17 
of the Act. His attendance and setting up of a claim 
uncler^ s. 9 does not constitute “good and sufficient 
cause within the meaning of the proviso to s. 20 of 
the Act. [p. m, cols. 1 & 2.] 

First appeal against a decree of the Sub¬ 
ordinate Judge, Kheri, dated the 20lh 
December 1923. 

Messra. Raj Narain Shukla and Bishe- 
shar Nath, for the Appellant. 

Mr. N, N. Ghoshaly R. B., for the Respond¬ 
ent. 

JUDGMENT.— This is the plaintifi’s 

appeal in a suit for the recovery of Rs. 8,160 
on the basis of a pro-note executed by 
Thakurain Dambar Kumari of Bijwa on the 
2nd October, 1919. Since the execution of 
the alleged pro-note the estate of the said 
Thakurain has been taken under the 
management of the Court of Wards and is 
still held by it. The plaintiff’s suit was, 
^erefore, instituted against the Deputy 
Commissioner of Kheri, who represents the 
Court of Wards. In his defence, the defend¬ 
ant denied the execution of the pro-note 
in question and further pleaded that the 
suit was barred by the proviso attached to 
s. 20 of the U. P. Court of Wards' Act, 
1912, which is as follows :— 

“ Provided that where the claimant has 
failed to notify his claim under s. 17 no 

suit or proceeding in respect of such claim 

shall be maintainable unless the claimant 
shows good and sufficient cause for such 
failure.” The learned Subordinate Judge 
has not decided the issue relating to the 
execution of the pro-note. Cn the seccnd 
^J'ostion, he has decided against the 
plaintiff. Hence this appeal. 

The only point argued in support of the 

appeal before us is that the circumstances 
of this case establish “good and sufficient 
cause” within the meaning of the proviso 
quoted above. It is argued that the appellant 
Pftd laid his claifli op the basis of tn^ 
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pro-note in question before the Deputy Com¬ 
missioner when that officer was engaged iu 
an inquiry directed by the Local Govern¬ 
ment under s. 9 of the Court of Wards Act, 
that, at the time of the notice under s. 17 of 
the Act, the appellant was too ill to attend 
the proceedings held by the Deputy Com¬ 
missioner under the said section, that his 
illness continued to April, 1920 and he was 
again ill from August 1920 to January 1921, 
that he was not aware of the publication 
of the notice under s. 17 mentioned above 
and finally that the executant of the 
pro-note, Thakurain Dambar Kumari, has 
in her evidence in the present case admitted 
the genuineness of it. 

In respect of the question of illness of 
the plaintilT, the learned Subordinate Judge 
framed a specific issue. On that issue he 
observed that the only evidence in support 
of it was the uncorroborated testimony of 
the plaintiff. The learned Judge seems to 
have decided that issue against the plaint¬ 
iff. We do not think that we are Justified 
in disagreeing with him in this behalf, nor 
are wo prepared to accept the plaintiff’s 
version that he had no knowledge of the 
notice under s. 17 of the Act. It seems 
to us that having once before laid his 
claim in relation to the inquiry under s. 9 
it was his duty to be vigilent in respect of 
his claim when the estate was actually 
placed under the superintendence of the 
Court of Wards in virtue of the provisions 
of s. 15 of the Court of Wards Act. In the 
first place, we are not satisfied that the 
plaintiff did not, as a matter of fact, receive 
the notice. In the second place, if he did 
not, that must have been due to his wilful 
neglect of his duty in the circumstances. 

As regards the admission of the lady in 
respect of the execution of the pro note in 
suit, that is a matter which has not been 
decided by the Court below nor do we think 
that the alleged admission has any bearing 
on the question which we have to decide. 

Now it remains to consider the effect of the 
fact that the plaintiff set up his claim under 
the pro-note in question in the course of the 
inquiry conducted under s. 9 of the Court 
of Wards Act. It is impossible to lay down 
broadly that a person who has attended 
an inquiry under s. 9 of the Act is absolved 
from the further obligation of notifying his 
claim within six months of the publication 
of thenotice under s. 17 of the said Act. That 
would be the result if we accept the 
9'r^ment of the learned Advocate for the 
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tlie attendance of a creditor 
g up of a claim by him under s. 
constitute “ good and sufficient 
within the meaning of the proviso to 
The object of the, inquiry under 
s. 9 is wholly different from that of the 
inquiry under s. 17. Under the fojmer 
section the inquiry is held with a view to 
determine as to whether the Local Gov¬ 
ernment shall or shall not place any parti¬ 
cular estate under the superintendence of 
the Court of Wards. On the other hand, 
an inquiry under s. 17 is intended to 
invite applications of all persons having 
claims against the ward or his property 
and what is of greater importance to settle 
those claims under s. 18 of the same Act. 

The appeal, therefore, fails and is dismiss¬ 
ed with costs. 

z. K. Appeal dismissed 


CALCUTTA HIGH COURT. 

Appeal from Order No. 211 of 1‘j23. 

March 30, 1925. 

Present;—Justice Sir Ewart Greaves, 

Kt., and Mr. Justice Cuming. 

AJIT KUMAR SHAHA— Judgment-Debtor 

—Appeliant 

MRITUNJOY KUNDU— Decree-Holder 

AND OTHERS—Judgment-Debtors— 

Respondents. 

Civil Procedtire Code (.-Icf V of 190S), 0. XXX, v. 3 
—Suit against partners o-f Urm-Service of summonses. 

Order XXX. r. 3 of the 0. P. C. has no application 
to a suit which is not brought against the partners in 
the name of their firm but against them in¬ 
dividually, [p.-190, col. 2.] j. t_ T J 

Appeal against an order of the Judge, 
Nadia, dated the 17th of February 1923. 

Babu Tarakmvar Pal Chowdhnry, for the 
Appellant. 

Mr. M. N. Roy and Babu Phamndra Lai 
Maitra, for the Respondents. 

JUDGMENT. 

Greaves, J.— This is an appeal against 
an order of the Subordinate Judge of 
Nadia refusing to set aside an ex parte 
decree passed against A jit Kumar Saha 
the appellant. Ajit says that he was never 
served with the summons and that it had 
never been brought to his notice before the 
ex parte decree was passed. The learned 
Subordinate Judge has found that Apt 
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Vras aware of the service of the summons 
and of the suit. It appears that there 
were three brothers, defendants Nos. 10, 11 
and 1- who formerly lived at a place 
called Kumarkhali. It is established on 
the evidence that Ajit left Kumarkhali 
some 12 years ago and that since that date 
he had been residing and carrying on a 
business at Ranchi, It is true upon the 
evidence that occasionally he does visit 
Kumarkhali that he has become a Bra/imo 
and that as a result hisvi^^its are rare. 
Whether he is still interested in the joint 
family property 1 feel some doubt upon the 
evidence. He himself says that he has no 
longer a share in the joint family property 
and that his interest was sold after he 
went to Ranchi. Defendant No. 12 Arun 
Kumar Saha gives evidence to the same 
effect stating that there had been an amic¬ 
able partition as regards Ajits share but 
that there was no partition so far as others 
were concerned. There is some evidence 
to the contrary but lam inclined to think 
that A jit’s evidence is true, that he has 
no longer an interest in the joint family 
property. But even if he had an interest 
my view would not be affected as to 
whether there has been good service in the 
present case. Now what happened is this. 
Arun was residing at Kumarkhali and ac¬ 
cording to the peon and the identifier the 
peon went there and tendered the sum¬ 
mons to Arun and was told to affix .the 
summons of Ajit. I am satisfied that the 
peon made no-enquiry as to the real facts 
though he does state in his return that he 
made some enquiry. Even if his story is 
correct that Arun was told that one sum¬ 
mons was for his brother and told the 
peon to affix it I am of opinion that that 
would not be a good service under the cir¬ 
cumstances I have stated upon Ajit. Con¬ 
sequently I think upon the facts that 
there was no service of the summons upon 
Ajit. But it is urged by the learned Ad¬ 
vocate who appears for the respondents 
that having regard to the form of the suit 
the service upon Ajit was a good service. 
For this he relies on the provisions of 
O. XXX, r. 3 of the C. P. C. Order XXX, 
r. 3 provides that where persons are sued as 
partners in the name of their firm the 
summons shall be served either upon any 
one or more of the partners or at their 
principal place of business and that such 
service shall be deemed good service upon 
tho firm so eued and it is, therefore, stated 
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that the service upon Atul who we shall 
assume w’as a member jointly with Ajit of 
the partnership Firm of Hari Nath Saha and 
late Pnrnananda Saha was good service. 
We think that this would be sufficient if 
the suit had been brought merely in the 
firm’s name. But a perusal of the plaint 
shows that the suit was brought against 
the Firm of Hari Nath Saha and the late 
Pnrnananda Saha and the partners of the 
said firm and then follows the names of 
the various partners and the plaint asks 
that a decree should be passed against the 
defendants for the amounts of their claim. 
The decree does not make it quite clear 
whether the decree was one against the 
firm or against the individual partners. 
But I am inclined to think that it was a 
decree against the individual partners be¬ 
cause the defendant were ordered to pay 
to the plaintiff the sum decreed. This 
being so, 0. XXX, r. 3 has no application 
as the suit was not a suit against the 
partners in the name of their firm under 
0. XXX, r. 3. This being so, for the 
reasons I have indicated there was no good 
service upon Ajit and the appeal succeeds 
and we set aside tho order of the Sub¬ 
ordinate Judge refusing to set aside the 
ex parte decree and we set aside the ex parte 
decree. 

The appellant will be entitled to his 
costs in this appeal hearing-fee two gold 
mohurs. 

Let the record be sent down without 
delay. 

Cuming^, J.— I agree. 

2. K. Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appe.al No. 75 of 1924. 

March 23, 1925. 

Present: —Mr. Daniels, J. 0. 

Babu SHIVA PRASAD—Plaintiff- 

Appellant 

versus 

Bhaiya LAL BAKHSH SINGH and 

OTHERS—Defendants—Respondents. 

Appeal, second—Weight to be attached to 
Omutsion to refer to particular piece of endews 
Finding of fact, interference with. • «. of 

The weight to be given to one particular 
evidence is a question for the Court which fia 
deal with the facts, [p. 491, coL 2.J 
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An omisaiou by a lower Appellate Court to refer to a 
particular piece of evidence in its judgment is not a 
sutficient ground for setting aside in sicond appeal a 
finding of fact arrived at by that Court, [p. 41)1, col. 2.] 

Appeal against the judgment and decree 

of the District Judge, Gonda, dated the 

24th November 1923. 

Mr. Bisheshivar Nath Srivastava, for the 
Appellant. 

Mr. Tara Shankar, forRespondants Nos. 1 
to 7 and 9 to 11. 

JUDGMENT,— This appeal arises out 
of a declaratory suit filed under the orders 
of the Revenue Court under s. 11(1) (6) of 
the U. P. Land Revenue Act, 1901. The 
plaintiff appellant, Babu Sheo Prasad ac¬ 
quired title under a foreclosure decree 
passed in favour of his father, B. Naro- 
tam Das, on a mortgage executed by Sant 
Bakhsh Singh, the original proprietor. The 
foreclosure decree was passed in the year 
1880. The mortgage purported to hypothe¬ 
cate a 5-annas 4 pies share in each of six 
hamlets out of the village of Chandapur. 
These hamlets were not recognised as sepa¬ 
rate entities in the Revenue Records, and 
the recorded share of Sant Bakhsh Singh 
was 9-pies out of the entire village con¬ 
sisting of 1 G annas A partition took place 
in the year 1891 at which 6-annas 8-pies 
out of the entire village was separated and 
formed into a separate mahal. The share 
of the plaintiff fell in the remaining 9- 
annas 4-pies, and from the time of the 
partition it was recorded as a share of 1- 
anna 3-pies, 8.57-1/7-fcrants, the 9-annas 4- 
piee having become a mahal of IG-annas. 
A new partition of this mahal is now 
ing in the Revenue Courts, and the plaintiff 
seeks for a declaration that instead of the 
share recorded in his name in the khewat 
he really owns a share of S-annas 4-pies m 
each of the six hamlets specified in the 
plaint. His suit has been dismissed by both 
the Courts below. 

The grounds stated in the memorandum 
of appeal are three in number. . 

1. That the Courts below have erred in 
throwing out the suit merely on the ground 
that it is not cognizable by the Civil Courts 
as the hamlets in suit are not separately 
demarcated and have no separate Records 
of Rights. , - 

, 2. That the plaintiff has all along been 

in possession in accordance with his 
closure decree, and the Court should have 
given him a decree in accordance therewith. 

3. That the Courts below have mi.i- 
■ftuderstood the plaintiff’s case and wrongly 


dismissed it on the plea of want of jur ■ 
diction. 

It appears to me that these grounds of 
appeal or at any rale the first and third of 
them, are more applicable to the judgment 
of the Trial Court than to the judgment 
of the learned District Judge. The Trial 
Court did, on grounds which I am unable 
to appreciate, definitely hold that it had 
no jurisdiction to give the declaiatiou 
asked for. The learned District Judge has 
dealt with the case differently. Restates 
what the plaintiff's claim is and then, as 
the burden of proof was on the plaintiff, 
proceeds to discuss the evidence on which 
the plaintiff relied to show that the khtwat 
entry is wrong. He holds that the terms 
of the foreclosure decree were determined 
by the share as entered in the mortgage, 
and finds that that share did not repre¬ 
sent the share really held by the plaint¬ 
iff. The effect of his finding on this issue 
is that the plaintiff has not established the 
ease which he set up. The learned Dis¬ 
trict Judge then proceeds to hold, agreeing 

with the Trial Court, that the hamlets m 
which the separate share is said to exist 
have never been demarcated. He says 
that without this having been done the 
plaintiff cannot succeed, as otherwise his 
contention that he owns a share in the parti¬ 
cular hamlet is impossible. If the learned 
District Judge means that the mere fact 
that the hamlets had not been demarcated 
in the revenue papers would prevent the 
plaintiff succeeding his finding is incorrect, 
hnt if he means that it is necessary for 
the plaintiff to show that these hamlets 
had consisted of definite areas of land in 
which a specific title can be claimed there 

is no reason to object to it. 
on the first issue was. however, sufficient ^ 
dispose of the appeal and this was a find- 
rnTof fact and not of law. It is contended 
before me that the learned District Jud^e 
has not referred to. and, therefore, has not 
given proper weight to an adrnission con- 
faffied in the partition proceeding of an 
abortive partition suit which was institut- 
Pd in the year 1893 but was ultimately 
withdrawn or dismissed. The weight to be 
Tven to one particular piece of evidence 
hnwever a questionfor the Court v\hich 
Wl’ to Iir with the facts, and I am not 
nreoared to hold that the omission to refer 
toXs piece of evidence in the judgment 
U a anffioient ground for setting aside the 
District jid^el finding. The appeal must, 
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therefore, fail but the fact that the plaintiff 
has failed to establish separate title will 
not prevent the Revenue Courts from giving 
effect as far as possible to his possession 
of any lands of which he may be found to 
be in separate possession. For these reasons 
I di.^miss the appeal with costs. 

7.. K. Appeal dismissed. 


CALCUTTA HIGH COURT, 

Appeals from Appellate Decrees Nos. 2377 

TO 2380 of 1921. 

February 4, 1925. 

Present:—'Sh'. Justice Suhrawardy and 
Mr. Justice Cuming. 

SATINDRA MOHAN TAGORF— 
Plaintiff—Appellant 
versvs 

JAYNABI BIBI and others—Defendants 

—Respondents. 

Landlord and tenant—Tenancy, nature of—Actual 
user. 

Where the kabuliyat does not indicate the nature of 
the tenancy, the Court can properly look to the actual 
user of the land for determining the matter. 

In S. a. No. 2377 of 1921. 

Appeal against the decree of the Special 
Judge, Tipperah, dated the 8th of September 
1921, affirming that of the Assistant Settle¬ 
ment Officer, Chandpur, dated the 7th of 
June 1920. 

In S. A. Nos. 2378, 2379 and 2380 op 1921. 

Appeals against the decrees of the Special 
Judge, Tipperah, dated the 8th of Septem¬ 
ber 1921. modifying and affirming those of 
the Assistant Settlement Officer, Chandpur 
dated the 12th of June 1920, 

Babu Heeralal Chakravarty, for the Ap¬ 
pellant. 

Babu Upendra K. Roy, for the Respond¬ 
ent, in Appeals Nos. 2377 to 2380. 

Babu Biraj Mohan Majumdar, for the 
Dy. Registrar, in Appeal No. 2377. 

JUDGMENT. 

In S. A. No. 2377 op 1921. 

This is an appeal by the landlord from 
a decision of the Special Judge of Tipperah 
dated the 8th September 1921. 

Two points have been raised on his be¬ 
half. First, that on a proper construction 
of the kabuliyat in some of the cases in 
which the learned Judge has held that the 
tenancies’ are tenures, he should have held 

that they were ra^^ati holdings. The learned 


Judge being of opinion that the kabuliyat 
did not render any help in determining 
the question whetlier the tenancies were 
tenures or raiyati holding, proceeded to 
consider the evidence of actual user of the 
lands. In some cases he came to the con¬ 
clusion that the tenants held the lands in 
khas cultivation and hence the tenancies 
were raiyati holdings and in some other 
cases he found that the lands were in pos¬ 
session of sub-tenants and so he held that 
those tenancies were tenures. There is 
nothing in the kabuUyats in this case in 
which the tenancies have been held to be 
tenures to show that the lease was for any 
particular purpose either for cultivation or 
for farming out the lands. In our judg¬ 
ment the learned Special Judge was quite 
right in the procedure he adopted in 
looking to the actual user of the land to 
find out the nature of the tenancies. 

The second point raised is that even if 
it be held that the tenancies are tenures 
the appellant landlord should have been 
granted enhancement under s. 7 of the 
Bengal Tenancy Act. On this point the 
learned Judge has observed that there are 
not sufficient materials for him to say 
that any enhancement would be fair. The 
landlord failed to adduce any evidence of 
the existence of any customary rate and it 
appeared to the learned J udge that there had 
been no increase in the assets of the tenure- 
holders, namely, that the assets on which 
the rent was fixed at the time of the Settle¬ 
ment of these tenures remain'^d the same 
up to the present date. On these consider¬ 
ations he is of opinion that no ground has 
been made out for enhancement of rent. 
There has been no change of position of 
the parties, and the tenure-holder has not 
got greater advantages than what he had 
at the time of the Settlement. There is no 
reason, therefore, to allow more profit to 
the landlord than what he is entitled to 
under the kabuliyat. 

This appeal is accordingly dismissed 
with costs one gold mohu‘^. 

It is conceded that this judgment will 
govern S. A. Nos 2378, 2379 and 2380 of 
1921. These appeals will be dismissed 
with costs one gold mohxir in each. 

N. H. Appeal dismissed. 
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SHIAM LAL-JOTI PRASAD V. DHANPAT RAI. 



ALLAHABAD HIGH COURT. 

First Appeal from Order No. 3G of 

April 23, 1925. 

Present Justice Sulaiman and 

Mr. Justice Daniels. 

Firm SHIAM LAL-JOTI PRASAD 
—Plaintiff—Appellant 
versvs 

DHANPAT RAI and another— 
Defendants—Respondents. 

Civil Procedure Code (/IcM' of WOS), ss. UfJ, 107, 
O.XLI,r. SO — Appeal-Appellate Court's power to 
implead party who was not party to suit—Procedure — 
Order directing a person to be impleaded as party 
— Appeal, whether lies. 

Under 0. XLI, r. 20, of the C. P. C., an Appellate 
Court has power to implead in an appeal a person 
who was a party to the suit but who has not been 
made a party to the appeal. Under that rule an 
Appellate Court has no power to implead a person jis 
party to the appeal who was no party to the original 
suitatall. [p. 494, col. 1.] 

Where an Appellate Court is of opinion that a 
certain person was a necessary party and onglit to 
have been impleaded in the suit, the proper pro¬ 
cedure for the Court is to remand the ease to the 
Court of first instance with a direction that that 
Court should implead the person whose presence on 
the record is ^ necessary and then proceed to dispose 
of the case, [ibid.] 

An order made by an Appellate Court directing 
that a certain person should be impleaded as a party 
to the suit is not open to appeal but can be challenged 
in an appeal filed from the order finally passed by the 
lower Appellate Court on the merits of the appeal. 

[ibid.] 

In answer to a suit for accounts the defendants 
pleaded that the transactions in dispute were entered 
Into by them with one C and not with the plaintiff 
and that they had settled the accounts with C. They 
contended that C should be impleaded as a party to 
the suit. The Trial Court after taking evidence came 
to conclusion that C had notliing to do with the trans- 
factions in dispute and that the defendants had divided 
the sale-proceeds of those transactions between them¬ 
selves and C in order to defraud the plaintitT. It 
refused to implead C as a party to the suit and 
eventually made a decree in favour of the plaintiff. 
On appeal by the defendants the District Judge 
directed that C should be impleaded as a party to the 
suit: 

Held, that if the defendants had acted collusively 
with C they could not complain if a decree was passed 
figainst them on a finding that C had no concern with 
the dispute at all and that, on the other hand, if the 
lower Appellate Court had come to the finding that 
the defendants in the honest belief that the only 
person with whom they had to deal was C had settled 
Bccoimta with him and had paid over the amount due 
to him then the plaintiff would have had no case 
Bgainet the defendants and that, therefore, the appeal 
ought to have been disposed of by the lower Appellate 
Court on the merits and it should not have directed 
that C should be impleaded as a party to the suit 
which would involve a new trial of the suit altogether. 

[ibid,] 

First appeal from an order of the District 
Judge, Aligarh, dated the 15th December 

1923. 


Mr. Panna Lai, for the Appellant. 

Dr. K. X. ICaijH, for the Respondents. 

JUDGMENT.— This is an appeal aris¬ 
ing out of a suit for accounts against the 
defendants on the ground that the amount 
claimed is due to the plaintiff on account 
of certain business transactions earned on 
with the defendants througli llie plaintiff’s 
servant. The defence was that the plaintiff 
had nothing to do with these transactions 
at all, but that the business was carried 
on between Chhitar Mai and the defendants 
and that accounts were settled between 
them. The defendants said that they sub¬ 
sequently discovered that the plaintiff claim¬ 
ed to be a partner. The defendants, how¬ 
ever, pleaded that Chhitar Mai should be 
impleaded as a pro forma defendant in the 
suit. 

The Court of first instance framed au 
issue (No. 4) as to whether Chhitar Mai was 
or was not a necessary party. After exa¬ 
mining the evidence and the statement of 
Chhitar Mai, who was examined as a witness 
the Court came to the conclusion that the 
storj’ about Chhitar Mai’s interest in the 
business had been concocted to defraud 
the plaintiff. It also remarked that the evi¬ 
dence showed that Chhitar Mai and the de¬ 
fendants had collusively divided the sale- 
proceeds of the goods in dispute half and 
half between them in order to deprive the 
plaintiff of his money. Having come to 
this conclusion, it was of opinion that 
Chhitar Mai was not a partner of the plaint¬ 
iff in the goods in dispute and was not a 
necessary party. 

The claim was accordingly decreed against 
the defendants. 

The defendants in their appeal to the 
District Judge inter alia took the ground 
that Chhitar Mai ought to have been 
impleaded. The learned District Judge 
first passed an order without giving any 
reasons in detail directing that Chhitar 
Mai should be impleaded as a respondent 
in the case. After this was done, notice was 
issued to him. When he appeared on the 
date fixed for hearing of the appeal, he 
naturally applied to the Court for permis¬ 
sion to file a written statement in order to 
contest the claim. The learned Judge 
thought that, as he had had no opportunity 
to file a written statement and to produce hia 
evidence, he ought to be given an oppor¬ 
tunity to do so. He accordingly set aside 
the decree of the Court of first instance 
and remanded the case for re-trial. 
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"We are of opinion that the trouble has 
arisen owing to the irregular way in which 
Chhitar Mai was impleaded. Under 0. 
XLl, r. 20, C. P. 0., the Appellate Court has 
power to implead in the appeal a person 
who was a party to the suit, but who has 
not been made a party to the appeal, but 
under that rule a Court has no power to 
implead a person who was no party to the 
O'.iginal suit at all; vide PachP:auri Rant v. 
Rim Khilawan (1). The learned Judge 
seems to have invoked the aid of the general 
section (107, C. P. C.) but that gives an 
Appellate Court powers, generally speak¬ 
ing, as a Trial Court. In our opinion, if the 
learned District Judge was of opinion that 
Chhitar Mai was a necessary party and 
ought to have been impleaded, the proper 
procedure for him was to remand the case 
to the Court of first instance with a direc¬ 
tion that that Court should implead Chhitar 
Mai and then proceed to dispose of the case. 
It is obvious that by impleading Chhitar 
Mai in the appeal the inevitable result was 
that the case had to be tried de novo as 
Chhitar Mai had never had an opportunity 
to contest the claim. 

On the merits we are of opinion that the 
order as it stands cannot be upheld. The 
plaintiff never admitted that Chhitar Mai 
had any concern in this business. The 
Court of first instance'has distinctly found 
that he was not a partner at all and that 
the defendants had divided the sale-pro¬ 
ceeds between themselves and Chittar Mai 
in order to defraud the plaintiff. If the 
defendants acted collusively, it is obvious 
that they cannot complain if a decree is 
passed against them on a finding that 
Chhitar Mai had no concern in the business 
at all. On the other hand it is conceded 
by Mr. Panna Lai that if the finding were 
that the defendants in the honest belief 
that the only person with whom they had 
tp deal was Chhitar Mai had settled accounts 
with him and paid over the amount due to 
him, then the plaintiff would have no case 
against the defendants. It seams to us, 
therefore, that this appeal ought to have 
been disposed of on the merits. 

We may mention that the order implead¬ 
ing Chhitar Mai in the appeal was not an 
appealable order but we think that it is 
open to the present appellant to challenge 
that order in the appeal which has been 
preferred from the order finally passed by 

Jl) 25 Ind. Cae. 25 ; 37 A.57; 12 A, L. J. 1277, 
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the lower Appellate Court. As we have 
already indicated, that order was wrong and 
should not have been passed. 

^Ve accordingly allow this appeal, and, 
setting aside the order of the lower Appel¬ 
late Court, send the case back for restora¬ 
tion to its original number and disposal 
according to law. 

M e direct that the costs of this appeal 
should abide the event. The cpsts in this 
Court will include lees on the higher scale, 
z- K. Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second CiviL Appeal No. 222 of 1924. 

March 30, 1925. 

Present Mr. Daniels, J. C. 

Pandit JWALA SAHOY— Defendant 

—Appellant 

versus 

Thakur BALBHADDAR SINGH— 
Plaintiff—Respondent. 

Registration Act (XVI of 1908), $s. SIf, 72,73.77-;- 
Registration, refusal of — Appeal, whether liesSuit 
to compel registration—Failure to apply for extenstcM 
of time for appearance of executant, effect of — PUo> 
that document is not binding on executant, whether cflfi 
be entertained. 

here a refusal to register a document is based on 
any ground except denial of execution, s. 72 of the 
Registmtion Act applies and the remedy of the 
aggrieved party is by appeal to the Registrar. If the 
appeal also fails a suit may be instituted under s. 77 of 
the Registration Act. 

Section 34 of the Registration Act does not make it 
compulsory on a party to apply for extension of time 
where the executant fails to appeap. It would be 
useless to ask for extension where the executant le 
purposely keeping out of the way, because by the very 
terms of the section extension can only be given where 
the absence of the executant is due to urgent necessity 
or unavoidable accident. 

^ The failure to make a useless application for exten¬ 
sion of time under s. 34 of the Registration Act doM 
not affect the plaintiff's right to a decree in a suit 
brought under s. 77 of the Act. , 

In such a suit the plea of the defendant that thfl 
document is not binding on him cannot be gone , 

Second appeal from the judgment and 
decree of the Subordinate Judge, Unao, 
dated the 16th February 1924, revereing 
that of the Munsif, Purwa at Unao, dated 

the 17th September 1923. 

Dr. J. N. Misra, for the Appellant, 

Mr. K. P. Misra, for Mr. Haider JIusetlii 

for the Respondent, 
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JUDGMENT* —This appeal arises out 
of a suit under s. 77 of the Registration Act 
to compel registration of a document. The 
suit was dismissed by the Munsif but decre¬ 
ed by the Subordinate Judge in appeal. 
The learned Munsif was evidently not 
familiar with the provisions of the Registra¬ 
tion AQt and has entirely misunderstood 
them. Before the learned Subordinate 
Judge it was not denied that the docu¬ 
ment was executed by the defendant. He 
claimed that the document was not bind¬ 
ing on him, -but this is not a matter which 
could be gone into in a suit of this nature. 
The defendant’s case both before the learn¬ 
ed Subordinate Judge and in this Court 
was that the suit was time-barred and that 
it was not maintainable because the plaintiff 
had not adopted the proper procedure before 
the Registration Authorities. 

The document was executed on 6th March 
1922. 'The plaintiff obtained four months’ 
extension of time from the District Registrar 
under s. 25 of the Registration Act and 
presented it for registration within the 
time thus extended. The plaintiff applied 
under s. 34 for the executant to be sum¬ 
moned, but service could not be effected 
and the executant did not appear at all 
within the period of eight months allowed 
from the registration of the deed. Ultimate¬ 
ly under the orders of the District Regis¬ 
trar the Sub-Registrar made an order refus¬ 
ing to register the deed on the ground that 
the executant had not appeared to admit 
execution. This was on 13th November 
1922. The plaintiff then presented an appeal 
to the District Registrar under s. 72 of the 
Registration Act. The appeal was dismissed 
on 26th February 1923. The present suit 
was filed on 5th March 1923, that is to say, 
within a week of the order dismissing the 
appeal. 

The appellant’s case is that the appeal to 
the District Registrar was incompetent and 
that limitation should be reckoned from 
the date of the order of refusal made by 
the Sub-Registrar. There is no force in 
this contention. The Sub-Registrar's refusal 
was not based on the ground of denial 
of execution, and, therefore, the remedy 
Was not under s. 73 as contended by the 
appellant. Where refusal to register is 
baaed on any ground except denial of 
execution s. 72 applies. The appeal to 
the District Registrar was, therefore, pro- 
perlybrought and the suit is within time. 

.^The other main ground urged for the 
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appellant is that it was incumbent on the 
plaintiff to ai)p]y for extension of time 
for the appearance of the executant under 
s. 34 of the Registration Act, and that 
having failed to do this he cannot succeed 
in the present suit. Section 34 nowhere 
makes it compulsory on a party to apply 
for extension of time where the executant 
fails to appear It would be useless to 
ask for such extension where the execut¬ 
ant is purposely keeping out of the way 
because by the very terms of the section 
extension^ can only be given where his 
absence is due to urgent necessity or 
unavoidable accident. To apply for ex¬ 
tension of time in the present case would 
have been perfectly useless proceeding and 
the plaintiff s failure to make a perfectly 
useless application cannot affect his right 
to a decree in the suit which he subsequnt- 
ly brought under s. 77. The decision of 
the learned Subordinate Judge is correct. 

I, accordingly dismiss the appeal with 
costs. 

z. K. Appeal dismissed. 


PATNA HIGH COURT* 

Second Civil Appb.als Nos. 94 and 95 

OF 1924. 

May 19. 1925. 

Presenf.-—Sir Dawson Miller, Kt., Chief 

Justice, and Mr. Justice Macpherson. 

PARMESHWAR SINGH and others— 
Plaintiffs—Appellants in both 

versus 

Musammat SUREBA KUER and othees— 

Defendants—Respondents in Appeal 

No. 94. 

RAM PERSHAD SINGH and others— 

Defendants—Respondents in Appeal 

No. 95. 

Transfer of Property Act {IV of I88:i), s. Ill (d)— 
Landlord and tenant—Lease—Purchase of tenant's 
interest by co-sharer landlord, effect of—Merger, when 
takes place—Ejectment, suit for—Record of Rights, 
entry in—Kabuliyat executed by tenant, statement in— 
Presumption—Burden of proof. 

Section 111 (d) of the Transfer of Property Act only 
applies to a case where the interests of the lessee and 
of the lessor in the whole of the property become 
vested at the same time in one person in the same 
ri<^ht. Where a co-sharcr landlord purchases the 
interest of a tenant then unless the purchase is made 
on behalf of all the co-sharers the interests of the 
lessor and the lessefe do not become merged in IUq 
purchaser, [p. 497, col 2.] 
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Plaintiffs sued to eject the defendants from a certain 
plot of land on the allegation that the defendants were 
under-raij/atx holding under the plaintiffs who were 
til'msclves ra'niats under the proprietors. I’he defend¬ 
ants were shown in the Record of Rights as sub-tenants 
und r the plaintiffs and certain kabuliyats executed 
by tlie (Wfendants also described them as sub¬ 
tenants ; 

Held, that whatever onus might originally liave been 
up >n the plaintiffs to make out their case, it had been 
shifted to the defendants to show that the Record of 
Rights and the kabuUyats executed bvthem did not 
really disclose the true state of affairs! (ji. 498, col. 1.] 

Second appeal from a decision of the Dis¬ 
trict Judge. Shahabad, dated the 30th June 
1923, reversing that of the Subordinate 
Judge, Arrah, dated the 14th May 1919. 

Messrs. S. M. Mullick, N. N. Sinha and 
S. S. Prasad, for the Appellants. 

Messrs. S. Sultan Ahmad and A. B. 
Mukharji, for the Respondents. 

JUDGMENT. 

Miller^ C. J. —The suit out of which 
these appeals arise was instituted as far back 
as the 7th September 1917 and it has had 
an important history. The plaintiffs who 
are the descendants and representatives of 
one Balgobind Singh instituted the suit 
against Daroga Singh and others claiming 
to recover possession of 17 bighas 16 cottas 
of land on the ground that the land was 
held by the defendants as the under-raiyats 
of the plaintiffs who in turn held the land 
as raiyats from the proprietors who are 
known as the Kulharia Babus. The lease 
under which the defendants held expired 
within three months of the date of the 
institution of the suit and notice was given 
to the defendants to quit. They refused to 
go out; hence the present suit was brought 
for possession. 

The learned Subordinate Judge before 
whom the case came for trial decided the 
issues in favour of the plaintiffs and passed 
a decree in their favour declaring their 
right to possession of the land. 

The District Judge of Arrah before whom 
the case came on appeal overruled the deci¬ 
sion of the Subordinate Judge and from 
that decision a second appeal was brought 
to this Court. The learned Judges who 
heard that appeal considered that the deci¬ 
sion of the District Judge could not be sup¬ 
ported, he having taken a wrong view as to 
the doctrine of merger and they remanded 
the case to the Court of the District Judge to 
be re-heard in appeal. 

The District Judge has re-heard the 

appeal and has again overruled the decision 
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of the Subordinate Judge and dismissed 
the plaintiffs' suit. 

From that decision the present appeal is 
brought. The facts of the case in so far as 
they are material for present purposes and 
in so far as they are known, for the history 
of the matter goes back to the year 1866, 
are these. One Parbesh Singh and others 
had a holding of some 30 bighas in Mauza 
Jalpura which they held under Mitrajit 
Singh and Balgobind Singh wlio were co- 
sharer landlords in the mauza. In that 
year, the tenants having failed to pay their 
rent and a rent-decree having been obtain¬ 
ed, the land was put up for sale in execu¬ 
tion of the rent-decree. It was purchased 
by Balgobind Singli who was a co-sharer 
landlord in the mauza he having a l-anna 
share out of the 16-annas. There is no evi¬ 
dence to show what exactly took place im¬ 
mediately after that sale, that is to say whe¬ 
ther Balgobind Singh took actual khas 
possession of the land and turned the default¬ 
ing tenants out or whether he re-let it to 
others or whether he permitted the tenants 
to remain in as his under tenants or whe¬ 
ther, which is the case contended for by 
the defendants, he did not in fact attempt 
to turn them out or in any way to alter their 
status as occupancy tenants but allowed 
them to remain in on exactly the same 
terms as they had been before, that is to say 
occupancy raiyats holding under the same 
landlords. It appears, however, from a 
document dated the 20th September 1866 
that in addition to the rent which was the 
subject of the rent-decree in execution of 
w'hich the property had been sold there was 
further rent due from these tenants and a 
petition was filed in Court stating that they 
had no means of paying the subsequent 
rent due but that the maliks might realise 
their rent from the crops grown on the 
land which had been planted apparently 
by the tenants and which were still stand¬ 
ing and that the maliks had accepted that 
prayer and the petition was filed praying . 
that it might be placed with the record of 
the execution case of Babu Mitrajit Singh 
and others as pvidence I presume of the 
payment of the subsequent rent. The next 
evidence we have as to the relationship, 
between the parties is a kabuliyat dated m 
the year 1889 executed by the tenants or 
those w’ho at that time represented them 

acknowledging that Balgobind Sin^h w^ 
the guzastadar of the property in suit 
that they bad taken Settlement oil7 bighQt 
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X7 cottas under him as shikmi tenants. 
That document was for a term of years; in 
due course it expired and afterwards up to 
the present day further leases have been 
entered into between the plaintiffs or their 
predecessors and the defendants or their 
predecessors in practically the same terms, 
that is to say the defendants taking as 
under-raiyats of the plaintiffs who aie 
acknowledged to have a raiyati interest 
under the present landlords. 

I ought to mention that some nine years 
after the sale in question, namely, in the 
year 1875, the proprietary interest in Mauza 
Jalpura was partitioned amongst the 
various co-sharers and separate (akhtos weie 
allotted to the proprietors respectively. Of 
the 30 bigkas which had been held original¬ 
ly by Parbesh Singh 19 biglias 9 cottas fell 
to the share of Mitrajit who is now repre¬ 
sented by the persons known under the 
name of the Kulharia Balms. Another 
portion amounting to 8 bighas or there¬ 
abouts fell to the share of Balgobind Singh. 
What happened to the small ivmaining 
share is not very clear but 2 or 3 bighas or 
thereabouts appear to have been an orchard 
and this may have been left ijmal or it may 
have been either then or subsequently 
divided amongst the dilTerent proprietors. 
The properly which is the subject of 
the present suit, namely, 17 bighas 16 
cottas^ is a part of the. 19 bigkas 9 cottas 
which fell to the share of Mitrajit Singh 
now represented by the Kulharia Babus. 
They were undoubtedly from that time on 
the sole proprietors of this property and in 
BO far as there is any evidence on the point 
they have always treated the plaintiffs as 
their immediate tenants and the plaintilfs 
have always treated the defendants as shikmi 
tenants holding under them. 

In the year 1911 or thereabouts Survey 
and Settlement operations took place in the 
village and in the finally published Record 
of Rights published in 1911 the land in 
suit is described as the guzashta land of 
the plaintiffs and the defendants are des¬ 
cribed S.S shikmidars holding under them. 
Therefore it would appear that so far as 
the evidence before the Court was concern- 
sd there can be little doubt that for a long 
time, that is to say from the year 1889 at 
the_ latest, this relationship between the 
plaintiffs and the defendants has been in 

existence. 

When the plaintiffs instituted the present 
euit. the defendants raised the plea that they 


were not uiKlei-tcnants at all but that tliey 
were occupancy kuiants allliough il is uoi 
very clear from their written slatc-nieut 
whether tlioy claimed to be oeoupaii<‘y 
tenants holding under the ])lain(ilTs oi- oc¬ 
cupancy tenants holding under the proprie¬ 
tors. Thev further raised a plea tliat bv 
the custom prevailing in the/an under¬ 
tenants could also acquire occupancy rights 
by long jmssession. This i)lea, however, 
has been found against them by all C’onils 
and it is no longer urged in this appeal. In 
fact it was a question of fact which the 
lower Appellate Court was alone comi'etciit 
to determine and we are not concerned with 
it. 

I have aireadv said that when the case 
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first of all came on appeal from the District 
Judge before tliis Court on the previous 
occasion the Court took the view that in the 
particular circumstances of this case there 
could be no merger of the raiyati inteiest 
with the proprietary interest of the pur¬ 
chaser Balgobind Singli. It is imi>ortant 
to bear in mind that at that time neither 
the Transfer of Property Act of 1882 nor the 
Bengal Tenancy Act of 1885 were in exist- 
aiice and the law of merger as it then 
existed with regard to the interests of land¬ 
lords and tenants was not the same as exists 
at the present day under the inovisioiis 
of the Bengal Tenancy Act. Whether it 
was the same as was enacted in the Trans¬ 
fer of Property Act is not a matter whicli 
we need discuss, for even assuming that 
the law laid down in section 111 (d) of the 
Transfer of Property Act was the same as 
that which previously existed, that section 
only applies to a case where the interests 
of the lessee and of the lessor in the whole 
of the property become vested at the same 
time in one person in the same right. In 
the present case it is quite clear that, unless 
Balgobind Singh purchased on behalf of 
his co-proprietors, the interests of the 
lessor and the lessee did not become merged 
in one person. Balgobind was not the pro¬ 
prietor of the whole property. He merely 
had a 1-anna share in it and the evidence 
which is clear and has been accepted is 
that he purchased for himself and not on 
behalf of his co-proprietors. Whether he 
could do that at the present day under the 
Bengal Tenancy Act or not, we are not con¬ 
cerned with. Therefore I consider that 
Mr Justice Das in the judgment he deliver¬ 
ed when the case was remanded was right 
in the view he took, but we are not really 
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concerned with that question because I 
think we are l)ound by the liiidin" of Mr. 
Justice Das in the case, as he set UMde the 
decree of the learned District Judge and 
remanded the case for re trial. There was 
no appeal from that deci.-.ion and it is 
no longer open to us to question the find¬ 
ing come’to by the learned Judge in that 
appeal. It must be taken, therefore, that 
when Balgobind purchased the defendants' 
holding in the interest which he pur¬ 
chased did not merge in the proprietary 
right. 

The learned District Judge on remand, 
whilst accepting the directions of the High 
Court on the question of merger, has dealt 
with the case as if the onus were entirely 
upon the plaintiffs to make out lliat they 
liad in fact kept alive the interest which 
they purchased at the auction-sale in iBtiG 
and had not given up the right which thev 
then acquired by allowing tlie defendants 
to remain in possession of tiie property upon 
exactly the anme leims and in the same 
right as they had before the auction-sale. 
In my opinion the learned District Judge 
was wrong in tlie view lie took. Whatever 
onus there may have been upon the plaint¬ 
iffs to make oiu their case I think they 
had clearly discharged lliat onus by 
putting in evidence the Record of 
Rights. The Record of Rights shows that 
their position was that of tenants under 
the landlord and the position of the 
defendants was that of sub-tenants under 
them. The evidence of the kabuliyats, 
documents signed by the defendants them¬ 
selves or their predecessois was also to the 
same effect. Therefore the onus wherever 
it may have rested originally was clearly 
shifted to the defendants to show that the 
Record of Rights and their own documents 
did not really disclose the true state of 
affairs. Now the way the learned District 
Judge dealt with the case was this. He 
said that the plaintiffs had failed to call 
any evidence to show exactly what took 
place between the year 1866 and the date 
of^ the first kabuliyat in 1889 and having 
failed to do that he said “1 cannot but 
presume that the auctiun-f-ale was never 
given effect to and that Parbesh tiiugh con¬ 
tinued to remain in pussebsion of the hold¬ 
ing as before as if no sale had been practi¬ 
cally brought about.” He goeson: “The 
plaiilitfs relied on the recitals in the 
kabuliyats but to my mind such jeciials can 

not affect the interest of the defendants ia 
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the disputed land if it remained unaffected 
by the aimtiou-sale itself.” If it remained 
unaffected by the auction-sale itself no doubt 
the learned District Judge might be right in 
saying that the kabuliyats could not alter 
their status but it seems to me that the 
learned Judge was in no way justified in 
presuming that a state of affairs existed of 
which there was absolutely no evidence 
Avhatsoever and with regard to which the 
only evidence before him was entirely the 
other way including the Record of Rights 
which raised a presumption the other way. 
It seems to me that ,that presumption has 
not been rebutted in this case by the de¬ 
fendants and, however, much one may regret 
that after all these years they can no longer' 
remain in possession of the property, the 
only conclusion to which I can come is that 
they have been holding all this time mere¬ 
ly as under-tenants of the plaintiffs and 
according to the law at the termination of 
the existing agreement between them _ they 
are liable to be ejected if tiie plaintiffs 
should desire to bring the lands into their 
own possession. In these circumstances, 
though it is with some regret that I arrive 
at this conclusion, 1 am satisfied that the 
learned District Judge’s decision cannot 
stand and that it should be set aside and 
the decree of the learned Subordinate 
Judge restored. As there were two appeals 
from the decision of the Subordinate Judge 
by different sets of defendants there have 
consequentlybeen two appeals to this Court. 
They are numbered at present 94 and 95. 
The judgment which I have just pronounced 
will apply to both appeals. There will be 
one set of costs throughout. ■ . 

Maepherson, J. -I agree. 

z. K. Dtcree set aside. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 

OF 1922. 

April 2, 1925. ^ 

Present :—Justice Sir Hwart Greaves, at., 
and Mr. Justice Cuuiing. _ . » 

BAIKUMHA NAiti CaAKHAVARil , 

AND OTuEES—TlAINTIFFS—AP i'BLLA^T^* 

leisus „_g 

UMANATH UHAKKaVAKTI and oxhbbs, 

—DefE.^DA.sTS—KEsFOnDENTS. 

Civil Procedure Code {Act V of ^ 

J, g-VoGuments, production of ^Witness, docurntnu 
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It iaopdii to a witness to produce at the hearing 
doonmsnts which are not referred to in the summons 
re^iuiring him to give evidence. Such documents uiv 
admissible in evidence, [p. 30i). c/)l. 1.1 
There is no obligation on a party summoning a 
witness to procure the filing of documents which 
belong to the witness and which are not in the pos¬ 
session or power of the party summoning the witness. 

Appeal against a decree of the Second 
Additional District Judge, Mymensingh, 
dated the 27th of June 1921, affirming that 
of the Officiating Subordinate Judge, Third 
Court of that District, dated the 22nd of 
December 1919. 

Babus Braja Lai Chakmvarti and Biren- 
dra Kumar De, for the Appellant. 

Babu Kalikinkar Cliakravarli, for the 

Respondents. 

JUDGMENT. 

Cuming, J. —In the suit out of which 
this appeal has arisen the plaintiffs sued 
for partition of some 11 plots of land. 
The plaintiffs’ allegation was that out of 
11 plots of land plots Nos. 1 to 4 had already 
been partitioned and of these plots plots 
Nos. 1 to 3 had fallen to the sliare of 
defendant No. 9 Mahim and plot No. 4 
to defendants Nos. 1 to 3 and the re¬ 
maining plots Nos. 5 to 11 were held 
joint as between defendants Nos. 1 to 9. 
The plaintiffs had purchased the share 
of defendant No. 9 in the property by a 
kobala dated 21st Sraban 1323 and on this 
allegation he asked for partition of the 
property. The First Court dismissed the 
plaintiffs’ suit holding that they had no 
title or possession in the property in dis¬ 
pute and this finding was upheld on appeal 
to the District Court. The plaintiffs have 
now appealed to this Court and their con¬ 
tention is that certain documents, namely, 
a geneology, jama-kharack and collection 
papers which he had desired to be pro¬ 
duced by defendant No. 9 and a list of 
the names of ancestors used in the cere¬ 
monies performed on behalf of the^ family 
which they wished the witness Kail^h to 
, produce had not been allowed to _ be put 
into evidence by the f^ourt of first instance 
nor by the lower Appellate Court. Now it 
is not disputed that the plaintiffs wanted 
that these documents should be produced 
by the two witnesses, defendant No. 9 and 
Kailash. The Trial Court rejected these 
documents and did not allow them to be 
produced by the witnesses and to be proved 
on the ground that the plaintiffs’ witnesses 
should before long have filed these docu- 
Wsnts if any they had brought for the pur¬ 


pose of being used in evidence aiul for 
this reason he did not allow Ihem to be 
produced or proved. A question was rais¬ 
ed in the lower Appellate Court and in 
that Court apparent y two documents were 
dealt with by the Judge. But it does not 
appear that* the plaintiffs were given an 
opportunity of summoning witnesses Kai¬ 
lash and Mohim to produce the documents 
which they had desired to be produced 
and proved. The plaintiffs argue that it 
was not necessary for them to produce these 
documents before hand because these ducu- 
inents were not in their possession and 
power and that, therefore, they could not 
produce them before the witnesses were 
put into the box to give their evidence 
nor was it necessary for them to do so. The 
respondents contend that under 0. Xlii, 
r 2 no documentary evidence in the posses¬ 
sion or power of any party which should 
have been but has not been produced in 
accordance witli the requirements of r. i 
shall be received at any subsequent stage 
of the proceedings unless good cause is 
shown to the satisfaction of the Court for 
the iiou-productioii thereof; and the CouiL 
receiving any such evidence shall record 
the reasons for so doing. But the respon¬ 
dents seem to have never realised that 
these documents are not documents which 
were in the power and possession of the 
witnesses, and, therefore, the plaintiffs clear¬ 
ly could not cause them to be filed before 
the witnesses were put into the box to 
adduce evidence and 0. XIII, it. 1 and - 
have, therefore, no application It seems, 
therefore, clear that the learned Judge was 
wrong in refusing to admit these documents 
and the plaintiffs must be given an oppor¬ 
tunity of producing these documents m 

^^The case, therefore, must be sent back 
to the lower Appellate Court fo. 
the appeal after giving the plaintiff an 
oDDortunity of summoning these two wit¬ 
nesses Mohim and Kailash Mohim to pro¬ 
duce the geneology jama-kharach and collec 
don papers and Kailash to produce the list 
names of the ancestors used in the 

ceremonies he had performed. The defend¬ 
ants will be allowed to cross-examine these 
,vi nesses and if they so desire to produce 
^„5Hpncc to rebut the documents. 

CoJts of this ap peal w ill abide the result. 

r<Mpa.ves. J.—I ^ 

words to tbs judgment which has just 
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■been deliver^.] by my ienrned brother not havo not Ijeeii 
AMth regard toihe facts but with regard to will be returner 
some of the \ lews e.^lnv^st:d by the Court of will be for the C 
first instance as to docninenls produceil bv ther tlie niaiuti 
some of the wcnesses which the Judge in possession J 

pieuoush tiled. It is necessary to slate plaintiffs were in 
that the documents in question were not Court-fees must 
111 the possession or power of any party to were not in no- 

the suit but were doemnents belonging to of Rs 10 will sui 
thewitnesses. It is clear that itisthoduty late ^ourt Iviu! 
ofthe to thesuit undei-the provisions pavable 

p-. produce at the Cumine- J 

first hearing all the documents in their n „ 

possession or powers. Secondly, if a party ’ ’ 
desires to summon witnesses to n-ivc evi¬ 
dence on his behalf he can either^sumnion 
them merely to give evidence or to ^ive 
evidence and prorluce flocuments whicli 
he po3.sesses nv has rea.^on to believe 
to be in their i/ossession or he can 

meiely summon a witne.^.s to jirodiice docu- ALT AWAtji 
ments m his possession without, ivouiriiwr i 

him to give oral evidence But, 'u. n,! ’ 

opinion, It IS open to a witness to produce Prcseiif-Vr'’ 
at the heanug doeumeuls wliich are not a,; 't, 

to 'bfet^debe ;br‘ti:”'.''" ^lusammat SAi' 

10 eviaence aiKi tliese documents are b 

admissible in evidence on belialf of the 
party calling the witness although they lUMCHWr 
may not be mentioned i„ the summons , m 

addressed to the witnes.s. There i«; nn r,v;/p. 

j . • j ^ ^ are not refer- -W—CiHiuan'ott .^ic 

red to in the summons may be a factor to °/appii 

be taken into account in consideiino- to 

value ofthe evidence but, in myopfnion, 
thej are admissible in evidence even if "d»ere a judsment- 
they are not referred to in the summons both unf 

It seems to me extraordinarv that the Judo-P Provisions 

should have refused the documpnfc h ’l- i 

ant^\ "'Uness Kailasli and by defend- to'decTjprwIe^! 
ant ^ 0 . 9 on the ground thatthev were ”>«“t-cJebtor insists up 

obligation on tl.e party summonhig the “ applfcatl““‘d=P, 
Avitness to procure this filing for clearly he ‘he latter a 

cannot compel the witness to file before ^\vh^' 

hand the documents which are fhp 

ments of the witness and which are not cealment of the frocee 
in tne possession and power of thp of the pm 

party summoning the witness THp^p sale was withheld fa 
elementary matters and I siio* Id nnt' he did not com 

i, 2sr.ir»riE 

for the view expressed by the Judge and kept from 

strenuously pressed upon us by the leamp^ consec,uence ofthe h 

Vakil who appeared for the defendant decree-holder, [p 502 , 

The money deposited in the Onnif K First appeal fu 

on the ground that the sufficient Court-fees March 1824 “'^®® 
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liayp not lieeii paid in the Courts below 
wt be returned to the appellants and it 
" ill be lor ilie Court below to decide whe- 
thei tlie piaiulitls or the defendants were 
in possession of the properties of which 
partition is sought. If it is found that the 
plaintiffs were in possession thenadvaZerem 
( ouit-fees must be paid. If, however, they 
were not in possession then a Court-fee 
of Rs. 10 will suffice and the lower Appel¬ 
late Court will decide which Court-fee is 
payable 

Cuming, J,—I agree. 

'*• Appeal allowed: 

Case remanded. 


ALLAHABAD HIGH COURT. 

f iKST Appeal froji Order No. 109 of 1924. 

April 23, 1!)25. 

1 resent: Mr. Justice Sulaiman and 

Justice Daniels. 

Musammat 8ARV1 BEGAM— Objector — 

Appellant 

v^vsxis 

Ram CIIAXDER SARUP— Dscree- 
noLDKR—R espondent. 

f (Actv ofl90S), O.XXI, rr. 

OJ . U~UmaaUon Act {IX of 1908), s. 18-Executi<m 

J ecree L'ja/c, application to set aside on (p'ound of 

^f YPP‘tcu(ion ^0 set aside o?t deposil, dismissal 

?s "‘Application under r. 90, whether maintainable— 
t raud. proof of. 

\\ herea judp:ment-debtor applies to set aside an 
aiictiou-ple both under the provisions of r. 89 and 
under the provisions of r. 90 of 0. XXI of the C. P. 

I the Court ought to call upon him to make his 
ection either to withdraw his application under r. 90 

or to e ect to proceed with it, and in case the judg- 

eni-debtor insists upon proceeding with his applica- 
lon under r. 90 his api>lication under r. 89 should be 
ismi£sed. Where, however, the application under 
T. ej IS heard and disposed of during the pendency of 
an application under r. 90, it does hot necessarily 
lollow that the latter application is not maintainable. 
[P- oOl, cols. 1 & 2.] 

\\ here a judgment-debtor applying to set aside an 

auction-saie alleges that owing to the fraudulent con¬ 
cealment of the proceedings by the decree-holder all 
Knowledge of the proceedings up to the time of the 

from the judgment-debtor, then so 

L ^ b) know of the sale, the effect 

01 the fraud would continue and the Court would be 
^titled to come to the conclusion that the judgment- 
debtor was kept from the knowledge <f the ® 
consec,uence of the initial fraud practised by the 
decree-holder, [p 502, col. l.J 

Fubt appeal fiom an order of the Sirh- 
ordinate Judge of Meerut, dated theSlh 
March 1924; 


[fid I. a IMS] 

Dr. K,N. Katju, for the Appellant. 

Mr. K. C. Mital, for the Respondent. 

JUDGMENT. —This is an appeal from 
an order refusing to set aside a sale on 
the ground of fraud. The learned Judge 
has dismissed the application on two 
grounds (1) that in view of a previous 
application under 0. XXI, r. 89. having been 
made and pressed, the present application 
was not maintainable and (2^ that tlie al¬ 
legations contained in the application were 
not sufficient to bring the case within s. 18 
of the Indian Limitation Act. The learned 
Subordinate Judge without allowing the 
appellant any opportunity to prove tiie al¬ 
legations made by her in the application 
has dismissed the application after hearing 
arguments only. 

In execution of a decree as well as for 
some further amount which the decree- 
holder claimed that he was entitled to 
as a refund, the property in question was 
put up for sale and sold on the 2l3t of 
January 1924. No application, underO.XXI, 
r. 90, was made by the judgment-debtor 
within thirty days of this date but, on the 
19_th of February 1924 she put in an ap¬ 
plication under 0. XXI, r. 89, praying that 
the sale be set aside on payment of tlie 
decretal amount, the costs, etc It so 
happened that the amount deposited hy 
her was short by a few rupees. The matter 
was argued and on the 1st of March 1924 
she filed a supplementary application offer¬ 
ing to make good the balance. Thi.s ap- 
Ijlication was refused. While the applica¬ 
tion was still being argued another ap¬ 
plication under 0, XXI, r. 90, was filed 
which was registered after the application 
under 0. XXI, r. 89 had been dismiss¬ 
ed. 

The learned Subordinate Judge was of 
opinion that inasmuch as the applicant 
did not withdraw her application under 
0. XXI, r. 89, but pressed it seriously 
and as it was ultimately dismissed on the 
merits, it must be presumed that she had 
withdrawn her application under 0. XXI, 
r. 90. This is based on the provisions 
contained in 0. XXI, r. 89, sub-cl. (2) under 
which it is provided that where a person 
applies under r. 90 to set aside the sale of 
his immoveable property, he shall not, unless 
he withdraws his application, be entitled 
to nnke or prosecute an apolication under 
r. 89. It seems to us that the Court ought 
to have called upon the applicant’s Counsel 
to make .his electiou either to withdraw his 
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application under r. 90 ornot. If he declin¬ 
ed to do so the (’ourt should not have 

allowed him to pre.ss his application under 
0. XXI, r. 89. Ihit irom the fact that 
he was not called upon to nvike his choice 
it would he too much to presume that he 
withdrew his application under r. 90, ])ar- 
ticularly when the order-sheet show.s that 
the application was argued at leiigtli and 
the judgment was not pronotincedon that 
date merely because it was too late. In 
our opinion, the converse proposition that 
an application under 0. XXI, r. 89 having 
l)een heard and disposed of an applica¬ 
tion underO.XXI, r. 90 is not maintain¬ 
able, does not necessarily follow from suh- 
cl. (2) of r. 89. 

As to the second point the letrned Judge 
says that the allegations of fraud in the 
application are t*io general and it is not 
alleged that the decree-holder kept the 
judgment-debtor from the knowledge of the 
fraud entitling lier to make an application 
under 0. XXI, r. 90. This, in our opinion, 
is not at all correct. In para. 2 of the 
application the jurlgment-del>tor alleged 
that the decree-holder cunningly and 
fraudulently kept all the execution proceed¬ 
ings conceale{i from the petitioners from 
the very beginning, and all the notifi¬ 
cations to the petitioner were caused by 
the decr'-'‘e holder to be issuetl to her under 
a wrong address which was clelil)erately and 
intentionally filed in order to conceal the 
proceedings; and entirely fictitious reports 
of service, with names of fictitious persons 
as witnesses were caused to ))e made in 
collusion with the process-server. She 
repeats the allegation as to false address 
in para. 3, and she repeats herallegationof 
the concealment of these proceedings in 
para. 4, and finally in para. 12 she says 
that the petitioner liad no knowledge what¬ 
soever of the proceedings till the 15th of 
February 1924 and that she remained in 
the dark owing to the deception practised 
by the decree-holder. 

It is urged by the learned Vakil for the 
respondent that even if there was a fraudu¬ 
lent concealment of the proceedings, by 
the decree holder up to the time of sale, 
this does not entitle her to claim the 
benefit of s. 18 of the Limitation Act. The 
contention before us has been that it is 
necessary for the petitioner to allege and 
prove that after the sale, when the right 
to apply accrued there was some fraud 
practised by the decree-holder which kept 
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her right to apply concealed from her. It 
seems to us that this contention is not 
sound. If it be assumed that owing to 
the fraudulent concealment of the proceed¬ 
ings by the decree-holder all knowledge 
of the proceedings up to the time of sale 
was withheld from the petitioner then so 
long as she did not come to know of the 
sale the effect of the fraud continued, and 
the only conclusion to which we can come 
is that she had been kept from the know¬ 
ledge of the sale in consequence of tlie 
initial framl practised by the decree-holder. 
It is only after she became aware of the 
sale that she came to know of her right 
to apply Her case is that she did not 
come to know of this right earlier because 
of the fraud originally practised by the 
decree-holder. 

■\Ve accordingly allow this appeal and 
setting aside the order of the lower Court 
send the case back to that Court for dis¬ 
posal according to law. Costs of these 
proceedings will abide the result. The 
costs in this Court will include fees on the 
higher scale. 

Appeal allowed. 


PATNA HIGH COURT. 

First Civil Appeal No. 10 of 192^ 

April 6, 1925. 

Present:—Sir Dawson Miller, Kt., 

Chief Justice, and Justice Sir . 
Jwala Prasad, Kt. 

RAMBHITJAWAN SINGH and another— 
Defendants Nos. 9 and 10—Appellants 

versus 

SURAJ PRASHAD SINGH and another 
—Plaintiffs and others—Defendants 

—Respondents. 

Hindu Law^Alienation -Widow-Attestation by 
reversioner, efect of—Consent, proof of—Presump¬ 
tion. ' 


The signature of a party as a witness to a deed or; 
the scribe who wrote it is not in itself evidence 
his consent to the transaction and the same princip 
applies to the case of a person who signs the name 
another on a deed at that other’s request. It may . 
may not be that he was fully aware of the conten 
of the document and it may or may not be that 1 
approved of it, but the fact that he merely acted 
the amanuensis of another affords in itself no eviden 
of his own knowledge of the contents of the documa 
still less can it be said to express his concurrent 
in the matters expressed therein. Uis part is mere 

aeohanical and expresses no separate intention of h 


own but merely the intention of the party on whosd 
behalf he acts. [p. 504, cols. 1 & 2.] 

A transfer effected by a limited owner, such as & 
Hindu widow, with the. consent of the next reversioner 
is a valid and a binding transaction. The consent of 
the next reversioner, however, cannot be held to be 
established by the mere fact that the deed of transfer 
was signed by the reversioner on behalf of the widow, 
(p. 504, col. 1.] 

First appeal from a decision of the Sub¬ 
ordinate Judge, Chapra, dated the 29th 
March 1921. 

Messrs. U. Imam and L. N. Singh, for the 
Appellants. 

Messrs. B. K. Miner and H. P. Sinha, for 
the Respondents. 


JUDGMENT. 

Miller, C. J. —Tlie dispute in this 
appeal concerns the right to certain lands 
in Mauza Jhitkahi which at one timefoinied 
part of the estate of Udit Narain Singh, 
who died many years ago about the year 
1860 leaving a widow Musammat Jasoda 
Kuer and a daughter Musammat Barat 
Kuer but no male issue. The daughter 
Barat Kuer married one Bihari Singh and 
by him had a son Suraj Singh, who pre¬ 
deceased his mother leaving a widow 
Mukha Kuer, who is the first defendant in 
this suit. Upon Udit Narain’s death his 
property was inherited by his widow Jasoda 
and on her death sometime later Barat 
Kuer succeeded to the property and died 
in the year 1918. Upon her death without 
leaving issue, her son Suraj Singh having 
predeceased her, the succession re-opened. 
The plaintiff Suraj Prasbad Singh a distant 
collateral relation of Udit Narain Singh 
claims to be entitled to the land in dispute 
as the next reversionary heir of Udit Narain 
on the death of Musammat Barat Kuer. Thte 
appellants Rambhujawan Singh and Manog^ 
Rai who are the defendants Nos. 9 and 10 
in the suit claim the properly 
two sale-deeds, dated the 18th May 190a, 
executed in their favour by the defendant 
Nos. 7 and 8, Mr. Herbert Edward Cox ana 
Miss. H. H. Cox w’ho in turn had purchased 
from Musammat Barat Kuer under a 
gistered conveyance executed by her in 
January 1908. There were a nuinber ol 
other defendants in the suit who 
relationship to the last male-holder* or by 
title derived from the appellantB-(defena- 

ants Nos. 9 and 10) claimed to have flo^ 
interest in Mauza Jhitkahi or the other 
perties which form the subject of ^e 
present suit. In the present _apl^, 
however, we are concerned oiily w 
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Jaterest in Maum Jhitkahi and the rival 
claims thereto of the plaintiff Suraj Prashad 
Singh and the appellants-defendants Ram- 
bhujawan Singh and Manoge Rai. 

Numerous pleas were raised in defence 
by the appellants. It was contended that the 
property was not part of the estate of Udit 
Narain Singh but the stridhan of his 
widow Afusammat Jasoda Kuer and that it 
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Rs. 5,000, the purchase price paid to Musam^ 
mat Barat Fvuer under the conveyance of 
1908, a sum of Rs. I,:i00 only was justified 
by legal nece.s^ity and ordered the sale to 
be declared voi-l and possession to be given 
to the plaintilY Suraj Prashad Singh on 
payment of that sum to the appellants who 
had purchased as already stated from Barat 
Kuers transferees. He was also of opinion 


was inherited from her by her daughter 
Barat Kuer as her absolute property over 
which she had complete powers of disposal. 
The plaintiff's right as next reversionary 
heir of Udit Narain Singh was also denied. 

It was further contended that in any event 
the sale by A/usammat Barat Kuer to the 
Coxes (defendants Nos. 7 and 8) from whom 
the appellants derived their title was 
justified by legal necessity. It also appear¬ 
ed that the conveyance executed by Barat 
Kuer in 1908 was made in order to raise 
money to pay off certain debts one of which 
was a zarpeshgi mortgage debt of Rs. 1,100 
under an instrument executed by -Jasoda 
Kuer in 1902, the document having been 
signed on her behalf, she being illiterate, 
by her grandson Suraj Singh -who was 
then alive and who was at that time the 
next reversioner. It w’as contended before 
the Trial Court that this transaction in 
which the then reversioner signed on behalf 
of his grandmother was evidence of his 
consent and should be taken as proof of 
justifying necessity for that transaction. 
On appeal in argument before us although 
the point had not been raised in the plead¬ 
ings or issues it was argued that the fact 
that Suraj Singh signed the zarpeshgi oi 
1902 on his grandmother's behalf, he being 
the sole reversionary heir at that time, con¬ 
stituted the transaction valid and binding 
apart from any question of legal neces¬ 
sity. 

The learned Subordinate Judge found 
that the plaintiff Suraj Prashad Singh was 
the next reversionary heir of Udit Narain 
after the death of Musamwiat Barat Kuer a 
finding which is no longer disputed. He 
further found that Mouza Jhitkahi formed 
part of the estate of Udit Narain Singh and 
was not the stridhan property of his wife 
and daughter. Although this finding was 
questioned in argument before us the 
point was subsequently abandoned on it 
being pointed out that Udit Narain Singh 
during his lifetime had purporled to deal 
with this property as his own. The learned 
Judge also found that out of the sum of 


that there was no proof of legal necessity 
by the fact that Suraj Singh (Barat Kuer’g 
son) had signed the mortgage of 1902 on 
his grandmother’s behalf. 

The appellants contended before us, al¬ 
though somewhat lialf hearteclly, that the 
whole of the purchase price paid to Barat 
Kuer was justified by legal necessity and, 
secondly, that the mortgage debt of 1902 
for Rs. 1,100 to di.scharge whitdi was one 
of the objects of the sale was binding on 
the reversioners and tliat that sum should 
in any event be added to the amount re¬ 
payable to the appellants out of the purchase 
price. 

The sale*deed of 1908 in favour of the 
Coxes recites that the vendor Mvsammat 
Barat Kuer is pressed for money and that 
suits are threatened against her and that it 
is necessary to sell the property in order 
to raise monev. The purchase price of 
Rs. 5,000 was said to be required for the 


following purpo.«es 

(1) To discharge a debt of Rs. 2,000 due 
to Mr. AVilliam Herbert Cox under a ^ar- 
peshgi bond dated the 2nd August 1897 
executed by Mnsammat Jasoda Kuer, 

*(2) To discharge a Z(npesh(ji bond of 
Rs. 1,100, executed by Jasoda Kuer on the 
VAvomPpr 1902 in favour of Barhamdeo 


Singh. ^ j -Lx i 

(3) To discharge a mortgage debt of 

Rg executed bv Jasoda Kuer in favour 

of Bhikan Sheikiron the 2fith September 


(4) The balance of Rs. 1,476 was required 
to pay other petty debts and Government 
revenue and for necessary expenses the 
amounts and details of which are not specifi- 


The sum of Rs. 1,300 allowed by the Sub¬ 
ordinate Judge as justified by legal neces¬ 
sity formed part of the first of the above 
items for Rs. 2,000. This sum was said to 
have been borrowed by Jasoda Kuer to pay 
off a previous zarpeshgi of Rs. 1,200 execut¬ 
ed by Udit Narain in 1860 in favour of 
Mr Henry Hill, proprietor of the Bara 
factory the balance of He. 600 being required 
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to pay a debt of Rs. 700 clue to Ganesh 
pas Mai wai'i, the remaining Rs. 100 being 
for household expenses and maintenance 
<hu-in- a time of scarcity. The learned 
Judge cnnsidered that the zarpeshgi execut¬ 
ed by I'dit Xarain was a debt due from 
his estate and, therefore, justly payable out 
of the same, d'here was no satisfactorv 
evidence of necessity for the loan due to 
Cianesh Das ^larwari and the learned Judge 
dLsaliowed it. ile thought, liowever, that 
the circumstances showed tliat Rs. 100 
might well be required for the necessary 
personal expenses of dasoda Kuer as 1897 
was a famine year. He accordingly allowed 
Ip. 1,300 in all out of the i)urchase price. 
The ap])ellants have not seriouslv contend¬ 
ed that any further portion of‘this item 
can be justified on the ground of legal 

1 see no reason to 
differ from tlie conclusions of the Trial 
Court, 

The second item of Rs. 1,100 and the 
thiid item of Rs. -124 were both loans con¬ 
tracted hy Jasoda Ivuer to pay off debts 
due to the Bara factory owned hy Mr. Hill 
but the Judge found that there was no 
evidence of any justifying necessity for 
contracting the.se debts and it has not been 
seriously urged before us that there is any 
evidence to support them on tliat ground. 
Bvasaiguod, liowever, that the mortgage- 
bond pr Rs. 1,100 wiiicli v/as signed in 
Jasoda s name by her daughter's son, then 
the next reversioner must be taken as 
having been consented to by him. It was 
argued tliat a transfer effected by a limited 
owner such as a Hindu widow with the 
consent of the next reversioner was a valid 
and binding transaction. Accepting this 
proposition as a correct ex[)osition of the 
law there is nothing apart from the fact 
that the reversioner signed on behalf of 
his grandmother to prove his consent to the 
transaction. It lias frequently been held 
that the signature of a party as a witness 
toadied or as the scribe who wrote it is 
not in itself evidence of his consent to the 
transaction and I can see no reason why a 
different principle should be applied to a 
person who simply signs the name of an¬ 
other at that other’s request. It may or may 
not be that he was fully aware of the con¬ 
tents of the document and it may or mav 
not he that he approved of it but the fact 
that he merely acted as the amanuensis of 
another affords in itself no evidence of his 
own knowledge of the contents of the docu- 
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ment. Still less can it be said to express 
his concurrence in the matters expressed 
therein. His part is merely mechanical and 
pxpresses no separate intention of his own 
but merely the intention of the party on 
whose behalf lie acts. To hold otherwise 
.vould, in my opinion, in many cases work 
injustice and be fraught with much danger. 

The fourth item of Rs. 1,476 paid in cash 
to Barat Kuer was according to the sale- 
deed required hy the vendor to pay debts 
due to mahajans for sums borrowed during 
time of famine, for maintenance and for 
payment of Government revenue and other 
necessary expenses. There was no evidence 
to support these recitals in the sale-deed 
but some evidence was given to the effect 
that money was required for the sradh of 
Jasoda Kuer and the gaona of Barat 
Kuer s son Suraj Singh who was then 
alive but this was not alleged in the 
sale-deed and the learned Subordinate 
Judge rejected the evidence as untrust¬ 
worthy. The learned Counsel for the 
appellants has not referred us to any 
evidence which could be said to show that 
there was any legal necessity for this sum. 
The verbal evidence in fact was not even 
referred to in argument but having looked 
at it I consider that there is no reason to 
differ from tlie learned Judge’s findings. 
As the onus lies on the purchaser to prove 
the necessity for the sale this appeal fails 
and is dismissed with costs. 

Jwala Prasad, J. —I agree. 

tc. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 179 

OF 1924. 

„ May 13, 1925. 

Present:~-Ur. Justice Sulaiman and 
Mr. Justice Daniels. 

SANWALIA and akotber—Plaintiffs— 

Appellants 

versus 

NATH! LAL— Defendant—Respondbnt. 

Agy-a Tenancy Act (// of 1901), ss. i, 
shaj'ers—Suit by one co-sharer to recover share of 
duce of tank, nature of—Suit, whether 

Civil Court—Jurisdiction of Civil and Revenue 
Courts. 

A suit by a co-sharer in one mahal of a viffa^ 
against a co-sharer in another mahal of the villaj® w 
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recover.a oertaia share of the produce of a tank which 
is the joint property of the two mahals is not a suit for 
the recovery of rent and is not excluded from the 
oognizanee of a Civil Court. 

First appeal from an order of the Sub¬ 
ordinate Judge, Muttra, dated the Srd 
September 1924. 

Mr. N. P. Astkana, for the Appellants. 

Mr. Ajodkia Nath, for the Respondent. 

JUDGMENT.-This is an appeal 
against an order of the learned Subordinate 
Judge of Muttra returning a plaint for 
presentation to the Revenue Court on tlie 
ground that the suit is one for arrears of 
rent under the Tenancy Act. The plaint¬ 
iffs are co-sharers in mahal Sanwalia in M. 
Pingri in the Muttra District: the defend¬ 
ant is a co-sharer in another mahal known 
as mahal ghair khwahindagari. According 
to the plaintiffs’ case, a certain tank is joint 
between the two mahafs and the 7*5 

of the former mahal are entitled to a cer¬ 
tain share in the produce of it. It appears 
that singharas are grown in the tank. The 
learned Miinsif, in whose Court the suit was 
filed, decreed it in favour of the plaintiffs. 
The learned Judge without considering the 
merits of the claim held that the amount 
claimed was rent as defined in s. 4 of the 
Tenancy Act and that, therefore, he had no 
jurisdiction. The learned Subordinate 
Judge is quite right in saying that, 
according to the definition, rent may include 
what is paid on account of the produce 
of tanks. What he has overlooked is that 
rent is a payment by a tenant to his land¬ 
lord. Here the plaintiffs are not the land¬ 
lords of the defendant but the parties are 
proprietors in distinct mahals. The learn¬ 
ed Subordinate Judge was, therefore, in 
error in holding that he had no jurisdic¬ 
tion. We set aside his order and direct him 
to restore the case to his file and dispose of 
it on the merits. 

Costs will abide the result. 

2. K. Order set aside. 
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CALCUTTA HIGH COURT. 

AprsALPRoM Appellate Decree No. 2089 

OF 1922. 

March 19, 1925. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

PEARY LAL MULLIK-Defendant 

—Appellant 

versus 

SUREXDRA NATH and others— 
Plaintiffs—Respondents. 

Civil Pr<icedui\' Code (Act V n/ JOOS), s. 91, 0.1, r. S— 
Suit for declaration of public ripht -Adi ocate-General's 
consent, whether necessary -Public riyht —Immemorial 
user- Lost grant - Presumption -Property obtained on 
undertaking that it ivould he used by pnhlic—Absolute 
title, whether can be set np ICstoppel. 

Si'Ction !)1 of tlic C. P. C. ddt'.s not take away a 
rifflil to sue wiiieh m.ay exist independently of its 
provisions. Tlie section does not control or restrict the 
provisions of 0. I, r. 8 of the C. P. C. [p. 506, col. 1 ] 

Where a person takes a lease of certain properly on 
the distinct understanding that the property would be 
\ised for the benetit of the public and the undertaking 
forms a part of the consideration for the lease he or 
liis successors cannot be subsequently allowed to turn 
round and to say that they have an al)solute interest 
in the property leased and that tlie pul)lie has no riglit 
to use it for the purpose mentioned in the lease, [p. 
500, col. 2.] 

Where it is found that the peoi>lo of a village have 
been using a. ghat from time immemorial a presump¬ 
tion may 1)0 made that tliey have a right to use tlie 
ghat based o:i a lost grant. [ibid.\ 

Appeal again55t a decree of the Second 
Additional Dhstrict Judge, 24-Parganas, 
dated the 10th of May 1922, affirming that 
of the Subordinate Judge, Second Court of 
that District, dated the 25th of January 
1921. 

Jlr. Amarendra Nath Bose and Babu 
Probodh Chandra Chatterji, for the Appel¬ 
lant. 

Dr. Dwarika Nath Mitter and Babu 
Kanai Dhan Dutt, for the Respondents. 

JUDGMENT. 

Suhrawardy, J.— This appeal is by the 
defendant in a suit brought by the plaint¬ 
iffs on behalf of the Hindu public of a 
village called Sukhchar and other neigh¬ 
bouring villages on the banks of the Hughli 
for a declaration that the public have the 
ri«^ht to use a certain ghat and steps for 
certain purposes. The claim was based 
upon the use of the ghat from time im¬ 
memorial and also upon dedication by one 
Bir Narsingh Dutt who took a lease of this 
plot of land from the zemindars. Both the 
Courts below have agreed in allowing the 
plaintiffsa modified decree, namely,adeclara- 
tion that they were entitled to usethe ghat for 
bathing and certain other religious purposes 
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thoughthe property was the private property 
of the defendant. 

Two points have been raised by the learn¬ 
ed Advocate for the appellant. The first 
objection is as to the competency of the suit 
in the form in which it is brought. The 
suit is brought under 0. 1, i*- b. P- 0. 
on behalf of and for the benefit of the 
Hindu residents of the village Sukhchar 
and other adjoining villages. It is con¬ 
tended that the suit could only be brought 
under s. 91, C. P. C. with the consent of the 
Advocate-General; and it is accordingly 
argued that it is a case of public nuisance 
within the meaning of that section. In 
their plaint the plaintiffs state as follows 
‘‘The defendant who has now purchased 
the interest of Narsingh Dutta from his 
heirs obstructed the (//(ui after his purchase 
and prevented the people from using it 
freely.” We do not think that this is a case 
of nuisance, much less of public nuisance. 
‘Nuisance’has not been define<l in the (J. 
P. C., but it has been defined in the 
Indian Penal Code as an act or illegal 
omission which causes any common injury, 
danger or annoyance to the public or to the 
people in general who dwell or occupy pro¬ 
perty in that vicinity or to persons who may 
have occasion to use any public right. It 
is hardly conceivable that for the act com¬ 
plained of the defendant can be prosecuted 
before the Criminal Court for causing 
public nuisance. The obstruction on which 
the cause of action is based is the infringe¬ 
ment of their right to use the ghat for 
certain purposes. Be tliat as it may, s. 91 
does not take away the right of the plaint¬ 
iffs to sue which may exist independent¬ 
ly of its provisions. No authority has been 
placed before us nor do we think that s. 91 
controls or restricts the provisions of O. I, 
r. 8. This contention, therefore, ought not 
to prevail. 

The second point taken by the learned 
Advocate is that on the facts found the 
plaintiffs are not entitled to tlie relief 
granted to them, it is argued that the 
plaintiffs came to Court with a case of 
actual dedication by Bir Narsingh Dutb, but 
the decree was founded upon long user 
by the plaintiffs of the property in suit. 
The view tafcen by the Subordinate Judge 
Avas that the plaintiffs were not able to 
prove actual dedication by Bir Narsingh 
bait, but from the conduct of the parties 
aid the subsequent events it appeared 
that, .though there was no dedication by- 


Bir Narsingh Dutt, he intended to dedicate: 
the property for public use and that he did 
so dedicate for more than 40 years ago and 
the people used it in accordance with his 
desire. The learned Subordinate Judge 
Avas of opinion that written dedication in 
a case like this is not necessary and he held 
that the facts disclosed in this case suffi¬ 
ciently created a dedication of the land in 
favour of the plaintiffs. The learned Add^ 
tional District Judge in appeal concurred 
Avith the Subordinate Judge on these' 
findings and has also supported his 
judgment by holding that in.the circum¬ 
stances of this case lost grant may be 
presumed. He has relied upon a circum¬ 
stance Avhich throws a good deal of 
light upon the present controversy. 
Bir Narsingh Dutt took a lease of this 
properly from the zemindar on the distinct 
understanding that it Avould be for the 
benefit of the local public and this formed 
a part of the consideration for the lease. 
He or his successors cannot now be allowed 
to turn round and say that they 
absolute interest in the land leased and that 
the public has no right to use the ghat 
the purpose mentioned in the lease, we 
has found that the people of the villages 
have been using the ghat, Avhich AA’as 
time kachcha from time immemorial. -IR 
learned Judge is right in deducing uo® 
these facts that the title is based 
grant. He has further found that 
singh Dutt made the ghat pucca and 
ed the public to use it in the 
they used it before; and further . j 
portion on which this right Avas exerci 
by the public was walled off from the P 
tion Avhich is in possession of and used y 
the defendant. On these facts the 
Judge has come to a finding Avhich ^® j 
sider to be one which cannot be chaiie g 
in second appeal. ... j :a 

The result is that this appeal fails ana ^ 

dismissed with costs. 

Duval, J.—I agree. ^ ... 

z K. Appeal diSTTiiss 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 70 of 192i. 

March 16. 1925. 

Present: —Mr. Daniels, J. 0. 

SRI RAM —PL.AINTIFF—Appellant 

SURAJ BALI alias BABU— Defendant 

—Respondent. 

Civil Pt'oetdure Code {Act T’ of 100$), 0. XXXIV, 
rr. S, 6-^Mortgage,simple—Suit for sale—Compromise, 
decree based on — Personal liability of mortgagor, 
whether Greeted —Costs, liability for. 

Daring the course of a mortgage suit brought on 
the basis of a simple mortgage which provided for 
the personal liability of the mortgagor a compromise 
was arrived at by which the mortgagee agreed to 
accept payment of the decretal amount by instal¬ 
ments, the whole to be recoverable in default of 
payment of any instalment. Tlie mortgagee obtained 
a preliminary decree on the basis of the compromise 
and default being made in payment the preliminary 
decree was followed by a final decree for side under 
n 5, 0. XXXIV of the C. P. C. The sale-proceeds of 
the mortgaged property did not satisfy the decretal 
amount and the mortgagee made an application for 
a personal decree against the mortgagor under r. 6 of 

O.jjQCIV: 

Held, (!) that the compromise having been entered 
into in connection with a suit for sale merely 
modified the terms on which a decree for sale wo\ild 
otherwise have been passed and that the mere fact that 
the mortgagor’s personal liability was not mentioned 
in the compromise did not put an end to such 
liability; [p. 507, col. 2.] 

(2j that a preliminary and a final decree having been 
passed in accordance with the compromise and neither 
party having appealed against them or contested the 
correctueas of the procedure adopted by the Court it 
was not open to the mortgagor to contend that the 
preliminary decree could not have been passed on the 
basis of a compromise which provided for payment 
by instalments; [p. 50S, col. 1.] 

(3) that there was, however, no antecedent liability 
for costs under the terms of the mortgage-deed and 
that the mortgagor's personal liability not having 
been declared by the decree in respect of the costs, the 
mortgagee was not entitled to recover the amount of 
the costs from the mortgagor personally. [il>td.] 
Second appeal against the judgment and 
decree of the Fourth Additional District 
Judge, Lucknow, dated the 7th November 
1923, reversing the’decree of the Subordinate 
Judge, Lucknow, dated the 28th May 1923. 

Messrs. Rajeshivari Prasad and /^amapaf 
Ram, for the Appellant. 

Messrs. Suraj Bal and H. Husain, for 
the Respondent. 

JUDGMENT.—The question in this 
appeal is whether the plaintiff-appellant is 
entitled to a personal decree for the balance 
of the mortgage-money and costs under 
0. XXXIV, r, 6. No question of limitation 
arises and the decision of the issue depends 
on whether the amount is “legally recover¬ 
able from the defendant otherwise than out 
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of the property sold within the meaning 
of r. 6", or in other words whether the 
mortgagor is personally liable for the 
amount. 

The mortgage was a simple mortgage 
and carried a personal liability. The 
mortgagee brought a suit for sale on 
the basis of it under the provisiors of 
0. XXXIV. C. P. V. In the course of 
that suit a compromise was entered into 
by which the plaintiff agreed to allow 
payment by instalments, the whole amount 
to be recoverable in default of any instal¬ 
ment." If tlie instalments were punctually 
paid a certain amount was to be remitted 
but not otherwise. The plaintiff obtained 
a preliminary decree on the basis of the 
compromise. Nothing was paid by the 
defendant and the plaintiff thereupon ap¬ 
plied for and obtained a final decree for 
sale under 0. XXXIV, r. 5. The mortgaged 
property was sold and failed to realize the 
entire amount due. The present applica¬ 
tion was, therefore, made for recovery of the 
balance of the mortgage money under 
0. XXXIV, r. 6. The Subordinate Judge 
allowed the application hut the Additional 
District Judge dismissed it. 

I will deal witli the question of costs 
separately. As regards the balance of the 
mortc^age-money the Additional District 
Judg'e has, in my opinion, taken an entirely 
wron^^view of the law and the decision of 
the Subordinate Judge should be restored. 
The reasoning of the learned Judge is 
that because the compromise does not ex¬ 
pressly state the personal liability of the 
mortgagor, therefore, it must be considered 
to have been excluded and as the decree is 
in terms of the compromise it must be 
considered to be excluded in the decree 
also. The learned Judge has not, in my 
opinion, taken sufficient account of the 
circumstances under which the compromise 
was passed. It was entered into in connec¬ 
tion with a suit for sale and merely modi¬ 
fied the terms on which a decree for sale 
would otherwise have been passed. No 
Question of the defendant s personal liabili¬ 
ty arose in that suit, and there was no 
necessity to refer to it in the compromise, 
which merely dealt with the claim as made 
in the suit. The personal liability of the 
mortgagor was not in question and as there 
is nothing in the compromise^ to indicate 
an intention to put an end to it it must be 
considered to have remained intact. 

It was urged by the respondent that i| 




508 

compromise decree which allowed payment 
by instalments cannot be considered* as ^ 
decree passed under 0. XXXIV, r. 5, and, 
therefore, that a sale of the property under 
such a decree does not comply with the 
requirements of r. 6. The answer to this 
contention is that in fact a preliminary and 
final decree were passed and that neither 
party appealed against them or contested 
the correctness of the procedure adopted 
by the Court. It is, therefore, not open to 
the respondent to argue now that a prelimi¬ 
nary and final decree sliould not have 
been prepared or that the decree was not 
one under 0. XXXIV, r. 5, under which it 
purported to be made. 

The question of costs appears to me to 
stand on a different footing. There was no 
antecedent liability for costs under the 
terms of the mortgage-deed. Tiie costs are 
provided for in the compromise and in tlie 
decree and are only recoveral)leas provided 
in the decree. The compromise and decree 
provide only for their recovery from the 
mortgaged property. I, therefore, dismiss 
the appeal as regards tlie amount of costs 
but allow it and restore the decree of the 
learned Subordinate Judge as regards the 
remainder of the amount claimed. The 
parties will pay and receive costs in this 
Court and the (.’ourt below in proportion to 
success and failure. In the Trial Court the 
plaintiff will get costs on the amount 
allowed. 

ppca I dif>miftsed. 
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him or that lie was prevented by any sufficient cause 
irom appearing when the suit was called on for 
iiearmg. Ihe two branches of the rule are disjunctive 
and the defendant, whatever his position may be in 
respect of one branch, is entitled to the benefit of the 
rule It he has satisfied the Court that he has made 
good hjs contention under the other branch, fp. 508. 
fol. 2;p.o00.col. 1.] ^ ' 

It IS of the utmost importance in every case for 
whjch provision for personal service is made in the 

♦T available steps should be taken to 

ett^ct personal service, before resort is had to the 
provisions of O V. r. 17 of the Code. It is not enough 
attend at the ordinary place of residence or of 
niBin^s of the defendant or the place where the 
d efendant personally works for gain and to conclude 
lat substituted service may be effected merely because 
< ttie time when the serving peon attends at such place 
the defendant does not happen to be there. It makes 

no difference whether the peon attends at such place 
once or several times. It is necessary that the serving 

peon, having discovered or believing that the defend¬ 
ant cannot be served at the time when he is attend¬ 
ing, should institute proper enquiries aud endeavour 
ascertain where the defendant’s whereabouts are. 

1 he serving peon before he can take advantage of the 
provisions of 0. A , r. 17, must attend at the right place 
and he must attend at a lime when he mav reasonably 
expect that the defendant will be present, and if he 
fails to find the defendant he must take reasonable 
steps to discover where the defendant may happen 

to be. [p. 509. col. 2; p. .511, col. 1.1 

1 he serving peon went to the place of tlie residence 
of the defendants three times and each time on 
enquiring from the durwan was informed that the 
defendants were not in. The peon made no enquiries 
as to the whereabouts of the defendants. On the third 
occasion he proceeded to effect substituted service by 
affixing a copy of the summons to the entrance gate 
of the defendants’ house: 

Held, that under the circumstances the summons 
had not been duly served, [p. 511, col. 1.] 

Messrs. A. K. Hoy and B. N. Ghose, for 
the Appellant. 
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CALCUTTA HIGH COURT. 

Original Civil Suit No. 622 of 1923 

July 22, 1924. 

Present;—Mr. Justice Page. 
BALDEODAS LOHIA— Defendant— 

Appellant 

• vei'sus 

8UBKARANDAS GOENKA— 

Plaintiff—Respondent. 

Civil Procedure Code (Act V of WOS), 0. V, rr. J 

P'parte decree, application to t 
aeide—tiufficient cause~Nnn-service summons 
Service of summons, mode o/—Substituted sendee wk( 
to be ejected 

^ P- C- a defendant 

entitlM to have an ex paru decree made against hii 
Mt aside and the suit restored on such terms as tli 

the Com 

either that the summons was not duly served upo 


Messrs. N. N. Sircai' and C. Bagram, for 
the Respondent. 

JUDGMENT. —This is an application 
by the members of tlie defendant firm to 
set aside a decree in favour of the plaintiff 
which was obtained ex parte on the 15th 
April 1921. The plaint was filed on the 
28th February 1924, and summary pro- 
ceedings were taken under O, XXXVII. 
The defendants make this application pur¬ 
suant to the provisions of 0. IX, r. 13 of 
the C P. C. and they will be entitled to 
have the ex parte decree against them set 
aside and the suit restored on such terms 
as the Court may deem to be fit if they 
satisfy the Court either that the summons 
was not duly served, or that they were 
prevented by any sufficient cause from 
appearing when the suit was called on 
for hearing. It is to be observed that the 
two branches of the rule are disjunctivet 
and the defendant whatever his position 
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may be in respect of one branch, is en¬ 
titled to the benefit of the section if he 
has satisfied the Court that he has made 
good his contention under the other branch. 
Having regard to the evidence which has 
been adduced before me I am satisfied that 
before the decree was made on the 15th 
April 1924, even if the defendants them¬ 
selves were not cognizant of what had taken 
place, one Madanlal who was the autlioris- 
ed agent of the defendants to take charge 
of any legal proceedings which might he 
preferred by or against the defendants, 
was fully aware that the suit had been 
launched, and would eventually result iti 
a decree against the defendants unless 
steps were taken by the defendants to 
defend the suit. 

On the 17th March, which was the day 
upon which substituted service was 
effected by affixing a copy of the writ of 
summons on the door of 12, Banstolla 
Gully, Calcutta, where the defendants 
ordinarily resided and carried on business 
Madanlal was present; he saw the sum¬ 
mons affixed; and it was through his in¬ 
tervention that the durwans of the defend¬ 
ants at 12, Banstolla Gully, permitted the 
Sheriff's peon to do his duty in affixing 
the writ of summons to the door. More 
than that, Madanlal on the 24lhof March 
approached Babu Satyendra Nath Mitter, 
an Attorney of the Court, for the purpose 
of obtaining advice as to what the defend¬ 
ants should do, and, having received the 
advice, Madanlal left tlie office of Babu 
Satyendra Nath Mitter, remarking to the 
Attorney that he would return on the 
next day and bring funds with which to 
meet any possible sum which might have 
to be deposited in Court as a condition of 
obtaining leave to defend the suit. On 
the following da 3 % however, Madanlal did 
not attend the Attorney’s office. Accord¬ 
ing to the defendants no steps were taken 
by them; because nothing was known 
about these proceedings until notice of 
attachment had been affixed on the pre¬ 
mises under which the property of the 
defendants at 396, Upper Chitpore Road, 
and 12, Banstolla Gully, were attached in 
execution of the ex parte decree which 
had been opined on the 15th April. I 
think it extremely probable that the de¬ 
fendants were aware that these proceedings 
had been taken against them before the 
decree was obtained, and as they took no 
■ctepa either to enter appearance or to apply 
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for leave to defend or otherwise to protect 
their rights, they fail to bring themselves 
within one branch of r. 13, for, in my 
opinion, they were not prevented by any 
sufficient cause from appearing or taking 
steps to obtain leave to defend. I am. 
therefore, loth to give them an opportunity 
at this late stage to put their defence be¬ 
fore the Court. But as I have observed, 
the branches of r. 13 are disjunctive, and 
it is still open to the defendants, if they 
are in a position to do so, to prove to the 
satisfaction of the Court that the summons 
in the suit was not duly served upon 
them. 1 apply myself, therefore, to a 
consideration of the circumstances under 
which the service of summons in this suit 
was effected. It is of the utmost import¬ 
ance in every case for which provision 
for personal service is made in the C. P. 
C., that all available septs should be 
taken to effect personal service. In this 
case personal service upon the defend¬ 
ants was not effected. The plaintiff, how¬ 
ever, claims tliat substituted service 
was duly cffectcfl under 0. V, r. 17. That 
rule provides, inter aliu, that “where the 
serving officer after using all due and 
reasonable diligence cannot find the defend¬ 
ant, and there is no agent empowered 
to accept service of the summons on his be¬ 
half, nor any other ])erson on whom ser¬ 
vice can be made, theserving officer shall 
affix a copy of the summons on the outer 
door or some other conspicuous part of 
the house in which the defendant ordin¬ 
arily resides or carries on business or 
personally works for gain." The defend¬ 
ant with respect to this branch of the 
rule has preferred two contentions. The 
first is that the service as alleged by the 
plaintiff was never effected at all, and the 
second, if the defendants were served, 
that they were not duly served. In my 
opinion, service was effected. One Jadu- 
nath Singh a Sheriff peon with 18 years’ 
service, attended at 12. Banstolla Gully, 
with Raiiikissen hrahamin, a gomasta of 
the plaintiff, for the jmrpose of effecting 
personal service upon the defendants. 
These two men went to 12, Banstolla 
Guliv, where admittedly the defendants 
both carry on the business and ordinarilj' 
reside about 5 o’clock in the afternoon of 
the 15th March. There were two or three 
persons sitting at the outer gate, Jadu 
asked them if the Babus were in and 
the reply was that they were not m. Ihe 


hlLDfiODAS tOHIA V. SUBKAUANDAS GOKNKA. 


SALbEODAS LoiilA'V. StBkAHANDAS GOENKA. 

peon and the identifier Ranikissen tlien if necessary follow 
went away. They came again to the enquiries to find 
same place about the same hour on the be at home, and 
IGth March, and again asked 3 or 4 per- time when he ci 
sons at the gate if the Babus were in, and service like this 
received again the same reply, “they be shown that 
were not in". The peon then stated that made to find ou 
he proposed to go inside the house to defendant is like! 
search for the defendants, but the c/in-ieans seems to be done 
at the gate said that they would re- his house in a per 
sist any attempt on the part of the She- he has not been f 
rilf s officer to enter the house. The peon of the summons i 
and Ramkissen then \\ent away. Again, house. A proper 
on the i7th the same two men about to find the defi 
the same hour came to 12, Bansatolla with the writ. 
Gully and asked if the Babus were in, Bhaskar v. Padmo 
and the du) at the gate said that question arose ^ 
they were not in. Jadunath then said that reported that lie 
he proposed to go inside, and personally appeal on the ou 
serve the defendants. Once more he was ent's house and 

told that he would be resisted by the was not found ■ 

durwam if he attempted to do so. The son havin^- refusi 
peon then called out in a loud voice the the notice^ it was 
names of the defendants and demanded of his house." 

. ** * I come out and accept the judgment of t 

service of the summons, but no answer respect to the re 
came. Thereupon the peon commenced in the report “tin 
to affix with paste the writ of summons tliat the respondeu 
to the outei gate, but the retainers of it does not appe{ 
the defendants resisted his attempt to made to find hir 
do so. At this stage .Aladanlal appeared was made of his £ 
upon the scene and persuaded the de- where the responc 
fendants and the other agents of the de- officer is not show 
fendants to allow the peon to do what he requirements of th 
considered to be his duty. The writ of ject reference may 
summons was then affixed to the outer Umabai Subiui 
and ths peon and Ramkissen went ?ii(i A,yy(iv (4) and 
away. As they werpeaving the premises (5). In each of tho; 
they noticed that Madaiilal took the writ was informed at th 
of summons off the gate. Now, the ques- at the residence o 
tion which I have to decide, having re- the defendant tha 
regard to the tmms of the 0. V, r. 17, or would return i 
IS whether the defendants were duly serv- each of those cas 
ed, and, in my opinion, that depends the circumstances 
upon whether the peon before he affixed report did not ju‘ 
a copy of the writ of summons to the effected in a substi: 

gate, had used all due and reasonable of Kassim Ebrahi 

diligence to discover the whereabouts of Khemka (6) was a < 
the defendants. In my opinion, the law case the servin^^ p 

on the subject isto be found stated by fendants place c 

Sir Comer Petheram C. J., m Cohen v, Nur- thought that he 
8Lng Dass Auddy (1), where his Lordship residence and in t 
observed: “It is true that you may go to 

a man’s house and not find him, but that ( 2 ) 3o B 623- 8 Bom 1 
that is not attempting to find him. You (3) 2i B. 223;’u lad.’] 
should go to his house, make enquiries and 21M. 419; 7 ind. D< 
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if necessary follow him. You should make 
enquiries to find out when he is likely to 
be at home, and go to the house at a 
time when he can be found. Before a 
service like this can be effected it must 
be shown that proper efforts had been 
made to find out when and where the 
defendant is likely to be found—not as 
seems to be done in this country, to go to 
his house in a perfunctory way, and because 
he has not been foundathere, to affix a copy 
of the summons ion the outer door of his 
house. A proper attempt must be made 
to find the defendant and serve him 
with the writ. ” Again in Sakharam 
Bhaskar v. Padmakar Mahadeo (2), a similar 
question arose. The bailiff of the Court 
reported that he had affixed a notice of an 
appeal on the outer door of the respond¬ 
ent's house, and that the “respondent 
was not found; his adult undivided 
son having refused to receive a copy of 
the notice, it was affixed to the front door 
of his house." Jenkins, 0. J.,m giving 
the judgment of the Court, observed with 
respect to the report of the bailiff that 
in the report “there is merely a statement 
that the respondent could not be found. But 
it does not appear that any effort was 
made to find him, or that even enquiry 
was made of his son, who was found, as to 
where the respondent was. The serving 
officer is not shown to have carried out the 

requirements of the C. P. C." On this sub¬ 
ject reference may be made to Bhomshettiy- 
Umabai (3), Subyumania Pillai v. S^ibranui’ 
Ilia Ayyar (4J and Sakina v. Ganri Sakai 
(5). In each of those cases the serving peon 
was informed at the time when he attended 
at the residence or place of business of 
the defendant that the defendant had left» 
or would return in a few days, and in 
each of those cases the Court held that 
the circumstances disclosed in the peon s 
report did not justify the service being 
effected in a substituted manner. The caw 
of Kassim Ebrahim Saleji v. JohuTJ^^^ 
Khemka (6) was a clear one, because in fna 
case the serving peon attended at the d^ 
fendant’s place of business when n 
thought that he was attending at nw j 
residence and in that case, as the Cour* 



(1) 19 C. 201; 9 Ind. Dec. (n. e.) 579, 


(2) 30B. 623; 8 Bom.L. R. 757. 

(3) 21 B. 223; U Ind. Dec. (n. s.) 150. 

(4; 21 M. 419; 7 Ind. Dec (n. s.) 653. 

(5) 24 A. 302; A. W. N. (1902) 68. , ' m 

(6) 34 Ind. Caa. 799; 43 0. 447; 23 0. D. J. l^i ^ 

0. W.N.173, » 
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held, there was no escape from holding 
that the writ of summons was not duly 
served. In my opinion, the effect of the 
authorities is that all available steps to 
effect personal service must be made be¬ 
fore resort is had to the provisions of 
0. V, r. 17. It is not enough to attend 
at the ordinary place of residence or of 
business or the place where the defend¬ 
ant personally works for gain, and to 
conclude that substituted service may be 
effected merely because at the time when 
the serving peon attends at such place 
the defendant does not happen to be there. 
In my opinion, it makes no difference whe¬ 
ther the peon attends at such places 
once or three times. It is necessary, in my 
opinion, that the serving peon, having 
‘discovered or believing that the defendant’ 
cannot be served at the time when he is 
attending, should institute proper enquiries 
and endeavour to ascertain where the de¬ 
fendant’s whereabouts are. In my opinion, 
the serving peon before he can take ad¬ 
vantage of the provisions ofO. V, r. 17, 
must attend at the right place and he must 
attend at a time when he may reasonably 
expect that the defendant will be present, 
and if he fails to find the defendant he 
must take reasonable steps to discover 
where the defendants may happen to be. 
In my opinion, the observations of 8ir 
Comer Petheram, C. J., made in 1892 are 
at least as opportune to-day as they were 32 
years ago. In my experience in these 
Courts 1 have come to the conclusion that 
the service of notices is often effected in a 
most perfunctoiy manner. But the result 
of not conforming strictly to the rules laid 
down in the 0. P. C. is that great hard¬ 
ship and injustice may be done. Now, 
applying the principles which 1 have 
enunciated to the facts of this case, it is 
quite obvious that service was not duly 
effected. The peon, after discovering that 
the defendants, at the time when he attend¬ 
ed at 12, Banstolia Gully, were not in 
the house, made no enquiries whatsoever 
of anybody as to their whereabouts. It is 
conceded that the defendants were in Raj- 
putana, but without making any attempt 
to discover their whereabouts the serving 
peon, after calling on them by name to 
come out and receive a copy of the sum¬ 
mons, proceeded to effect substituted service 
by efiuing a copy of the summons to 
the entrance gate. In my opinion, in this 
case the suwBQons ^as not duly served, 


and under these oircumstairces the ex pai'te 
decree and tlie attachment proceedings 
incidental thereto will be set aside, and 
the suit will be restored to the list. The 
question remains as to the terms upon 
which the case should be restored to the 
list. 8o far as the costs are concerned 
the condition which I think it right to 
impose upon the defendants in order that 
they may l)e in a position to take further 
proceedings to defend the suit is that they 
pay all the costs of this application-in any 
event as of a hearing, huoh costs are to 
be ta.xed forthwith and paid to the plaint¬ 
iff’s Attorney, and are to be held by him 
until further order. 

Tlie plaintiff’s Solicitor undertakes to 
serve the defendant’s Solicitor with a copy 
of the summons to morrow. 

z. K. Appeal alloxued. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

APPLICATION’ No. 29 OF 1925. 

March 19, 1925. 

Present:—Mv. Daniels, J. C. 

HIRA LAL—Defendant—Applicant 

versus 

]\liisammat MANGAL DEI— Plaintiff- 

Opposite Party. 

Pi'ovincioil Snioll Cquhc Coutts Act (/A of J88/)f 
Sch II, Arts. 33 (iij, 3 S((i)-Suit to recover value of 
property made over to defendant, whether cognizable by 

Small Cause Court. , , ■ . . / 

A suit to recover the value of properly made over to 
the defendant which the latter has failed to return la 
riot excluded from the cognizance of a Small Cause 
Court, especially where there is noallegation m the 
Dlaint of a criminal offence having been committed by 
the defendant with regard to the property m dispute. 

Application against an order of • the 
Subordinate Judge, Barabanki, dated the 

8th January 1925. - * n ^ 

Mr. Moti Lai Snksena, for the Appellant. 

ORDER.— 'I'his application is based on 
the provisions of Arts. 35 (ii) and ^ (a), 
Sch II of the Provincial Small Cause 
Courts Act. 1 find, hon ever, on a rcfereiice 
to the plaint that the plaintiff carefully 
avoided making any allegation of enmma 
offence. His case was that the property, 
had been made over to the defendant; it; 
had not been restored and he thertfore, 
sued for its value. The j unsdictton of the 
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Small Cause Court -was not, therefore, ex 
eluded and I reject this application. 

K. Application rejecUil. 


CALCUTTA HIGH COURT. 

Appeals from Afpell.ate D5(”rees Nos 3(5 

38, 42, 43. 44. 46, 47, 48. 50. 51. 52 and 101 

OF 1923. 

February 6, 1925. 

p7*esent;~Mr. Justice Suhrawardy and 
Mr. Justice Cuming. 

SATINDRAMOHANTAGORF-Plaintiff 

—Appellant in all 
versus 

BAMA SUNDARI I)F\’Iand others— 
Defendants—Respondents. 

Ueu'jal Tenatict/ Act (VlII of ISS-t), s. 7 (J)-En¬ 
hancement of rent—Landlord, what must prove -Cus¬ 
tomary rate, failure to prove, effect of—Ciri' Procedure 
Code {-lc( 1 ttf o. XKIII, r. I Mistakeu view of 
law—Withdrawal of mit. 

luorder to cliiim benolit of s. 7 '2i, Bengal Ten¬ 
ancy Act, the landlord must prove that there is no cus¬ 
tomary rate of rent and if he asserts that there is such 
a customary rate but fails to prove it. he is not entitled 
to ask the Court to deternunc a fair and equitable rent. 

The fact that a plaintiff s claim has failed on account 
of a mistaken view of t)ie law, is not suiricisnt ground 
for permitting Avithdrawal of suit in second anneal 
under 0. XXIII, r. 1, C. P. C. ^ ’ 

Appeals against the decrees of the Spe¬ 
cial Judge, Tipperah, dated the 19th of 
May 1922, affirming those of the Assistant 
Settlement Officer, Comilla, dated the 14th 
of October 1920. 

Babu Hira Lai Chakrabarty, for the Ap¬ 
pellant. 

Babus Chandra Sekkar Sen and Upendra 
K. Roy, for the Respondents. 

JUDGMENT, 

Suhrawardy, J.— In these appeals 
the landlord objects to the order of the 
learned Special Judge disallowing his claim 
for enhancement of rent under s. 7, Bengal 
Tenancy Act. The learned Judge has 
found that the appellant has not adduced 
any evidence to show what is the oustom- 
aiy rate payable by persons holding similar 
tenures in the vicinity. He then proceeds 
to consider whether the appellant is en¬ 
titled to enhancement of rent under sub- 
s. (2) of 8. 7, In IaVo of these cases he 
eays that the claim should fail simply 

b<^au6e no ground for enhancement on 


'[S8i 0.1925] 

equitable considerations has been made out. 
in some other cases he finds that there 
are some lands in the khas possession of 
the tenure-holders, and, therefore, the land¬ 
lord is apparently entitled to enhancement 
of rent on the ground of rise in the price 
of staple food crops ; but as the kabuliyats 
mention only one ground of enhancf-ment, 
namehv, when the rent payable by the 
tenant is below the prevailing rent in the 
neighbourhood, the learned Judge dis¬ 
allowed the plaintiff’s claim for enhancement 
of rent^ also in respect of the lands in the 
possession of the tenants. It is not neces¬ 
sary to consider the observation made by 
the learned Judge with regard to the 
stipulation in the kahuliyat because his 
finding that the appellant has not adduced 
any evidence to show what the customary 
rate is, disentitles the appellant from claim¬ 
ing any enhancement under s. 7, Bengal 
Tenancy Act. In some of the cases of 
this group wliich we have decided Ave 
have observed that the landlord in order 
to claim the benefit of s. 7 (2), must prove 
that there is no customary rate; and if he 
asserts that there is such a cusiomary 
rate but fails to prove it, he is not en¬ 
titled to ask the Court, to determine a 
fair and equitable rent. The claim of the 
appellant, therefore, for enhancement of 
rent under s. 7, Bengal Tenancy Act, must 
fail. 

The - learned Vakil for the appellant 
asks for permission to withdraw the suite 
or the claim for the enhancement of rent 
on payment of all costs to the other side 
Avith liberty to bring fresh suits on the 
ground that it Avas on account of a mi^ 
taken view of the laAv that the appellant s 
claim has failed. We do not think that 
it is a sufficient ground for our giving 
the permission asked for under 0. XXHIt 
r. 1, and Ave do not think that such per¬ 
mission ought to be granted in second 
appeals. 

These appeals, therefore, fail and are dis* 
missed with costs one gold mokur each. 
Cuming^,- J, —I agree. 

N. H. Appeals dismissed. 
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LAHORE HIGH COURT. 

Criminal Apreal No. 5G7 oi- 11)21. 
September 13, 1924. 

Present;—Mr. Justice Martineau and 
Mr. Justice Campbell. 

LAim SINGH-Accused-Appellant 

versus 

EMPEROR— Respondent. 
PtnaiCoiit(Act XIX of mm.ss. 

Criminal Procedure Coile /NPN). 

Dacoity — Number of persons, fudinj if*’ t'K ulo lner 
necessary—Dacoity loith murder Charye, tyrm "» -• 
Statement made («> Police duriny iinestiyalion, irlun 
admissible —Pivof of statement Criminal ciue 
Acquittal of some accused, effect of. upon others. 

AnoCEeiice under s. .')95 of the IViial (.’ode <'im l»e 
committed only if the mmiber of persons etiueerned 
in the robbery is not less thsn live. [p. 5ld,ool.2.! 

Where murder is committed durinj? the eoursei'f u 
dacoity it is proiier to charge the accusetl ii-'isous 
with an offence under s. 39(> of the Code rather than 
with twooffencesof murder and dacoity scjiaralilx. 
[ibid.] , 

There is no presumption as to the genuineness oi 
the statements of witnesses entered in Police di;iiie», 
and unless the statements are duly proved the evidenee 
given in Court cannot be contradieteil by them. !,p- 

514. col. J.] , . 

The statement of a Sub-Inspector as tn uh.it iii- 
witnesses told him during the course of the^ 
tiou is inadmissible in evidence under s. 102 (.1,’ of (he 
Cr. P. 0. [ibid.] 

Where several persons are charged with the com¬ 
mission of an offence and .some of them arc aciiuUU-tl 
not on the ground that their iiinoeenee is proved hut 
nnlhe ground that the case against them is nuliiee 
from doubt, it cannot be argued that the remaining 
accused have been falsely implicated, [p. 513, col. -.] 
Criminal appeal from an order of the 
Sessions Judge, Lahore, dated the 30lh May 
1924. 

Mr. D. N. Mehra, for the Appellant. 
Kunwar Dalip Singh, for the Opposite 
Party. 

JUDGMENT.— On the night of llu: 
26th-27t\i May 1923 a dacoity was committed 
at the houses of ilakhan Singh and his 
brothers, Wadhawa Singh and Mangal 
Singh at Chak 66 in the Lahore District. 
The dacoits, who were armed with guns and 
chhavis, murdered four persons in the com¬ 
mission of the dacoity and set Makhaii 
Singh’s and Wadhawa Singh’s houses on 
lire. The victims were Gil Jals and the 
crime is said to have been committed by 
Randhawa Jals of the same village, wlio 
had enmity with the former. Six jiersons 
were tried by the learned Sessions 
. who acquitted all except the appellant Labh 
Singh, whom he sentenced to death for the 

offences under s. 302, Indian Penal Lode, 
and to ten years’ imprisonment for each ot 

the offences under ss. 395 and 436. e 


note that the learned Judge has remarked 
that it is not necessary to come to a delinite 
finding lliat the mimlier of persons concern¬ 
ed in tlie crime was live or more. 'J'liis is 
obviously wrong so far as the offence 
under s. 395. liniian Penal Code, is concern¬ 
ed, whicli ean l>e commitled only if the 
number of persons concerned in the rolibery 
is not less tlian live. We may also point 
out that it wouhl have been ]uoper to 
charge the accused persons with an 
offence under s. 396, Indian Penal Code, 
rather than with the two offeiu-es of murder 
and dacoitv separately. 

Lahh Singii was at the time of the occur¬ 
rence an absconder in certain cases. About 
a year before Makhan Singh s .-on Jvundan 
Singh and Wadhawa Singh's son Snmler 
Singh had informed tlie Poli.M* lliat he was 


in the. village. lie was not, however, 
arrested, and it is alleged tliat the dacoit> 
now in (luestioii was committed ))riucipally 
on account of Kundan Singh and Suiidai 

Singh having informed against Laliii 

l/al)h Singh was named as one^ of the 
dacoits ill the report made by ^\mUlawa 
Simdi at the/Liao very shortly alter the 
dacoitv. and Wadhawa Singh and a large 
numlier of other persons, either inmates 
of the houses raided by tlie dacoits or near 
neighbours, have deposed that Labh Singh 
took part in the dacoity. 1 here are two 
witneses, namely, Xihal Kaur (Mile of 
Sunder Singh) and a girl named Summon 
who did not identify Labh Singh at a 
narade held after his arrest, but even 
if their evidence be eliminated there 

are tlie statements of eleven other witnesses 
who state that they identilicd Labh Singii, 

and that he was armed with a gun and 
took a couspiciioiis part in tlit anair. He is 
mentioned in particular as one .1 th ee, 
mLi who went on to the roof of Kundan 
Singh’s house and started firing fiom 

There is no doubt enmity between the 
two parties of Jats, but we do not think 

Syulf = - = I 

arts ^-flely 

tuitted, for they were acquitted not on 
?hrtnnd that their innocence was proved 
but on the ground that the case against 

'WnlhtAh. has laid stress 
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on the finding of the learned Sessions Judge 
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that some of the prosecution witnesses im¬ 
plicated one Fauja Singh in their state¬ 
ments to liie Police, although Fauja Singh 
was in fact in the lock-up at Pattoke at tlie 
time of the dacuit}*. It is, howevei', not 

■ ■ I legal evidence that the witnesses 

did name Fauja Singh as one of the dacoits 
in their statements to the Police. The 
Sub-Inspector says thev named him, hut 
his statement as to what they said is in¬ 
admissible in evidence under* s lb‘^ (l)of 
the presenter. P. C., which differs materi¬ 
ally from the same section of the old Code 
The present section lays down that no 
^atement made by any person to a Police 
Officer in the course of an investigation or 
any record thereof, can (save as hereinafter 
provided) be used for any purpose at any 
inquiry or trial in respect of any offence 
under investigation at the time when such 
statement was made. The. proviso s^ys that 
when any witness called for the prose¬ 
cution m such inquiry or trial, whose state¬ 
ment has been reduced into wrilin^^ as 
aforesaid, the Court shall, on the request 
of the accused, refer to such writing and 
direct that the accused be furnished'with 
a copy thereof in order that any part of 
such statement, if duly proved, may be used 
to contradict such witness in the manner 
provided by s. 145 of the^ Indian Kvidence 
Act. Although the Sub-Inspector has 
deposed to liaving recorded the statements 
of the various witnesses, he has not said 
that the statements of which copies have 
been placed on the record are those wiiich 
he recorded. There is no presumption as 
to the genuineness of the statements of 
witnesses entered in the Police diaries and 
unless they are duly proved the evidence 

given m Court cannot be contradicted bv 
them. 

After a careful consideration of tlie evi¬ 
dence we see no good reason for disbeliev¬ 
ing the statements of the prosecution wit- 

‘ 

Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Jl'kv C.ase No. 2 of 1925. 
March 17, 1925. 
Present:—^h\ Daniels, J. C. 
EMPEROR— Complainant 


versus 

RAM AVADH alias AVADH RAM 
AND othels—Accused. 

Eridence Act (I of ]S7J),s. SJf—Confession made to 
1 leader s cleric —Inducement — Confession^ validity of. 

An inducement offered by a Pleader’s clerk loan 
accused person to obtain a confession does not invali¬ 
date the confession inasmuch as the clerk is not a 
person in uiithority with reference to the charge. Tp. 
i>lo, col. 1.] 

Reference made by the Sessions 

Judge, Fyzabad, on the 19th February 
1925. 

J he Cxovernment Pleader, for the Crown. 

ORDER,— This is a Reference by the 
learned Sessions Judge of Fyzabad under 
s. 3u7, Or. P. C. Six persons were 
placed on trial before a Jurv on a 
charge under s. 395 read with s. 397. The 
Jury acquitted them all. The learned 
Sessions Judge has accepted the verdict 
as regards five but considers the case 
against Ram Awadh so clear that he has 
made this reference, though he considers 
that the charge falls under s. 460 and not 
under s. 395. As the punishment for 
either offence may extend to transportation 
for life, it is not of much consequence 
under which the accused is convicted. The 
complainant Ram Narain is a Pleader of 

hyzabad. His house was broken into by a 
number of men on the night of September 
29th. His two brothers, Gokul Prasad and 
BaUleo Narain, were also in the house. 
Gokul Prasad’s wife, Musammat Sampata, 
felt the accused trying to snatch away 
her necklet and raised an alarm. She 
recognised him as he had previously been 
employed as a coolie on some repairs to 
the house. Gokul Prasad tried to catch 
him and was dragged with him out of the 
room when others of the thieves attacked 
Gokul Prasad and broke bis leg. After 

the daeoify was over Ram Narain went to 
the thana and made a report in which 
he named Ram Awadh on the information, 
given him by his sister-in-law. Ham 
Narain does not profess to have recog* 
nised the accused himself but his presence 
in the dacoity is sworn to by Gokul Prasad, 
Baldeo Narain and Musammat Sampata. It 
appears also that before the Police arrived 
on the scene the members of coinpl®tii* 
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ant's family had got hold of the accused and 
brought him back to the house and in the 
presence of Pandit Bhagirati, clerk to Mr. 
Speirs, Vakil, he admitted taking part in 
the dacoity and showed tlie bars by break¬ 
ing which the thieves had effected their 
entrance. Pandit Bhagirathi says that the 
accused probably made his confession 
thinking that the witness would help him 
to escape the consequences. He denies 
offering any direct inducement but even 
if such inducement were offered it would 
not invalidate the confession because the 
witness is not a person in authority with 
reference to the charge. Accused also 
afterwards made a confession before a 
Magistrate. When the accused was tirst 
put up to make a confession the Magistrate 
by mistake examined him as a witness. 
This was on 29th September. The mistake 
was discovered, and on 2nd October the 
accused’s confession was recorded after he 
had been carefully cautioned that what he 
said would be used against him. Before 
the Committing Magistrate and at his trial 
accused denied the charge and said that 
he had been accused because he had a 
dispute with Gokul Prasad about his wages. 
He called no defence. The case against 
Ram Awadh is perfectly clear and it is 
diflScult to see how the Jury can have 
acquitted him, unless as the learned Judge 
suggests they were unable to differentiate 
between his case and that of the other 
accused. I accept the Reference and con¬ 
victing the accused under s. 460, Indian 
Penal Code, sentence him to seven years’ 
rigorous imprisonment, 
z. K. Reference accepted. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 190 of 1924. 

July 23, 1924. 

Present: —Justice Sir Babiiigton New- 
bould.KT., and Mr. Justice Mukerji. 
SATYA CHARAN MANNA— Accused- 

Appellant 

versus 

EMPERCR— Respondent. 

CHninal Procedure Code (Act V of 18'J$),s. J9i- ■ 
Evidence Act (I of 1872), s. lU, Ills, (a), {h)—Trial 

vy JuTy-^Charge to Jury—Accomplice—Corrohwa- 
Uw—Possmion of stolen goods—Presumplion^UiS’ 


directian- ('l^^illilhll c-im • Ptinlcii of firooj. 

In 55 i*riininal I'.isf tlic onus is on the proscciilion fo 
prove iieyoii'i n-asonal.l" doubt tlio “11111 of tlic 
an«l lliat omi.s n-vvi' «-liau“os. (ji. .510, col. 2 

lioforc a prosuuipli -ii can arise under 1 lustraliou 
(«i uf s. U I t>f ihe l-A ideni'i- .Vet, it must be pi’ovcd 
llial llie ^'oods found in tic ))o,-<,.ii‘,Nsion of iln- ac-ens' ii 
have bean stolen. No .such iiresnmpllon will ai ise in a 
case whcie it may reasonably lie presuniefl tliat the 
property in ([ue.slion is stolen pro|>crty. 

Where in a trial liy Jury in rcspei-t of an oitenc.’ .J 
d5ieoity a witness is c.'cntnined on bcliall of llie pio- 
seeution with regard to whom the case I'f the piMsccn- 
tion is that he was him.self iirobaldy conci-rued in (he 
(lacoity, the Jury must he directed not to accepl Ihc 
evidence of the witness without the most careful 
serntinv. Suidi ci wiliuss nuiv not actmillv lie an 

* V * 

iiccoinjjliee but he is little iiettcr flnm an iiccomidice 
witness. Failure to direct the Jury in this ludinlf 
ainoimts toa .serious ini.sdireetion. |p. .517, eol, l.| 

In a case of ilacoity the Judge in explaining Illus¬ 
tration (alto s. Ill of the ICvidencc Act gave (he 
Jury the following directions“ The (Vmrt may 
presume that a man who is in possession of stolen 
goods, soon after thclhefl. is either the thief or has 
received the go-xls knowing them to In- stoh-n. 
When it is i>roved. or msiy he reasonably luvsiimcd, 
that the properly in ipiestion is .stoh-n iiroperty, tlie 
hnrflen of proof is shifted, and the iiossessor is boiiiul 
to show that he came by it honestly, and if he fails 
to do so the j)re»umptiuu is tliat he is the thief or 
the leeeiver aceording to eii’eumstanees. 1 have 
alivjnlv referreti to the defence of these two aceused. 
If the genlleinon of the Jury lind that the aecusod 
have failed to aceount for their ]»ossession, (hen 
they may inesuine tliat the aeeused eamo b\- them 
dishonestly: " 

Held, that thcMlirection amounted to a serious mis¬ 
direction inasmuch as 

((j) no presumption eoukl arise under lllustiation laj 
tos 111 of the Kvidence Act with regard to pro})erty 
which coisld be merely ])r('sumed to liave been stolen; 
ii). olfi, col. 2.] 

i/i. the burden of jn-oof was tlironghoul on the 

prosecution and could not be shifted ; ld>5c/.| 

If, the Jurv were not properly directed tlial it 
was their dutv to weigh all the circumstances of 
tlie case, consider the accused’.s explamition and 
ihcn decide whether or not they should make 
the pi^suniption laid down in the Illustration to the 

^“oHminal appeal against an orJer of the 

Otliciatiug Sessions Judge, Hooghly, dated 

the 15th February 1924. 

Messrs. Monnkr and De.beiuha Aath 

A'umar, for the Appellant. 

Mr. N. C. Chaiterjee and Babu Syama 
Prasad Mukerjee, for the Crown. 

JUDGMENT.-The two appellants be¬ 
fore us and one other accused, Jahar Bhiimtj, 
were tried before the Sessions Judge of 
Hoo"Wv and a Jury on charges of havmg 
Emitted dacoilv in the house of Balaram 
S i on the mb August last, and the 
two aiPellanls were also charged under 
r 412 with having dishonestly received and 
retained stolen property which they knew 


SATYA CHAliAN ilANX 

and had reason to Ijtlieve to liave 
liansferred by the commission of doj-oity. 

1 he Jury fuuiKl eJahar not guilty hv a 
majoiityoi’ tiuce to two. They muinimou-ly 
loumi the two appeDanls not guilty U 
aacoity, and by a majority of three to two 
found butii of tliem guilty tinder s -lid of 
the Penal Code. Cmier this sertioii the 
appellants were sentenced to ilnec vear-.’ 

rigorous imprisonment. 

I^or tile proseculioii evidence has been 
given that the dacoitv was committed oii 
the 12th August last, at about 3 a. .m., in 
the house of Balaram in Phastara. The 
evidence in support of the charges on wliich 
the appellants have been convicted is lo 
the effect that in the possession ot each 
of them was found an article lliat was 
stolen by the dacoits. The houses of those 
two appellants were searched on the (Ith 
beptember 1923. In the hou.se of datindra 
iNatli Bag a glass chimney was found, 
which has been ideiititied by Ashutosh 
Mukerji, P. M. No. 7, as his propertv. Jn 
the house of the appellant, Satva Charaii 
Manna, a gold-ring was found, which lias 
been identified by the witness Uahamani 
Debi, P. . No. 3 ^ jjg article plciiged 
with her by Sindhu Dulani about three 
years previously. 

Several points have been uige<l at tlie 
healing of this appeal, but the point with 
winch we are niost impressed is that there 
has been serious misdirection as to the 
nature of the presumption arising from the 
possession of these articles, 'fhe learned 
Sessions Judge has, we hold, seriouslv mis¬ 
directed the Jury on this point. In ex¬ 
plaining Illustration (a) to s. Ill of the 
Evidence Act he has given the Jury the 
following direction “ The Court may pre¬ 
sume that a man who is in possession of 

stolen goods, soon after the theft; is either 

the thief or has received the goods knowing 
them to be stolen. When it is proved, or 
may be pasonably presumed, that the 
property in (luestion is stolen propeitv’ 
the burden of proof is shifted, and the 
possessor is bound to show that he came 
by it honestly, and if he fails to do so the 
presumption is that he is the thief or the 
receiver according to circumstances. 1 have 
already referred to the defence of (hese two 
accused. If the gentlemen of the Jury hnd 
that the accused have failed to account 
lor their possession, then they may pre- 

Bag has come 

Dy L,X. chimney, dishonestly, and that 
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batvci Manna has come by Ex. IX, gold ring, 

di.-hunc-.'iUv.’ 

I 

T he objections to tliis description ofthe 
1 iw ar -. lirstly, that before a presumption 
under this section can arise, it must be 
jtroved that the goods found iu the posses- 
.biun of the accused have been stolen. No 
such presumption vv'ill arise in a case where 
it may reasonably be presumed that the 
u'operty in question is stolen property. 
>ut the more serious objection is that the 
Jury were told that the burden of proof 
wasshificd. In tliis connection we may re- 
lbrtotheca.se of IlatliimMondalv. Emperor 
<1* in which tlie learned Chief Justice 
I'ointed out that in a criminal case the 
(Ulus is on the prosecution to prove beyond 
reasonable doubt the guilt of the accused. 
That onus never changes. Keference was 
then made lo the judgment of the Lord 
f'liiof Justice of England in the case of 
A'cj/. V. Isaac Schama (2) and the remarks 
there made are fully applicable to_ the 
present case. That the law in India is 
similar to the law in England in this ewe 

is clear from the words used in Illustration 
(''M to s. 111. “may be presumed” and from 

the dvliniiion of those words given ins.I 
of the l-h'idence Act. The error of the 
learned Sessions Judge is not confined to 
his remarks iu this particular passage- 
Heading his charge as a whole, it is evident 
lluit it must have left an impression in 
the minds of the Jury that if they found 
that these two ait ides were properly identi' 
lied, as iiaving been the properties whicn 
weu' stolen at the time of the dacoity, and 
were found in the appellants’ possession, 
they were hound to presume the appellants 
guilt. The Jury were not properly directed 
that it was their duly to weigh all the 
circumstances of the case, consider the 
accused’s exjilanalion and then decide whe¬ 
ther or not they should make such 
sumption. We, therefore, ho]d_ that this 
was a serious misdirection, which kus ^ 
fact caused a miscarriage of justice, 
attention has been drawn to certain poi® 
in the evidence in favour of the appell^ « 
on the question of identification 
the attention of the Jury was not draw • 
We do not think that in this respect there 
was serious misdirection. On the wn 

il) 5C Ind Cas. 849 21 C. W. N. 619; 31 C. L. J-Slft 
21 Or. L. J. 545. • „ ♦og- 

(2) (1914) 11 Cr. App. R. 45; 84 h.L 
112 L. T.480; 79 J. P. 184; 59 S. J. 288; SI I- ^ 

R. 88. 
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the evidence has been fairly put to the 
Jury,and, though every point in the appel¬ 
lant’s favour has not been put to them, 
these are matters of non-direction which 
would not justify our reversing the finding 
of the Jiiry. 

In the case of the appellant, Jatindra 
Bag, there has been serious misdirection 
on another point. The principal witness 
against him is the witness Asluitosli Muker- 
ji. He was, itappears,suspected of haviiiii' 
himself either taken part in, or instigated, 
the actual dacoity. He was in fact anv>ted, 
though he was never sent up for trial. Hut 
at the trial it was a case for the Crown, 
as argued by the Public Prosecutor, that 
this witness was probably concerned in the 
dacoity. This being so, the Jury sluudd 
have been directed not to acce])t his 
evidence without the most careful scrutiny. 
He may not actually have been accomplice, 
but he was little better than an accomplice 
witness. It would have been dangerous to 
have accepted his evidence without corro¬ 
boration. Though there is corroboration 
as to the identity of the chimney, tlicrc 
is none as to the fact that the chimney 
was actually in the room from whicli it 
was alleged to have been taken hy the 
dacoits. On the other liand, it has been 
shown to us that there is evidence contra¬ 
dicting Ashu’.s statement that, it was in 
this room. It is not necessary to deal with 
the other points that have been argued on 
this appeal. 

For the reasons we have given we must 
hold that the trial was vitiated by serious 
misdirection. Having regard to the nature 
of the evidence, and more particularly to 
the fact that the verdict convicting the 
appellants was by a bare majority of one, we 
do not think that it is necessary or desirable 
that there should be a re-trial. 

We accordingl.v allow this appeal. e 
set aside the conviction and sentence pas.s- 
ed on the appellants and acquit tliem. 
The appellant who is in Jail should be re¬ 
leased at once, and the appellant who is on 
bail should now be discharged from his bail 
bond. 

z. K. Appeal ctllou'f’d 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

AiTiivi, Xo, 83 OF 1025. 

Aiu-il 7. 1025. 

—Mr. Dalai, J. (\, and 
.Mr. Wazir Iiasan. A J. C. 

KMPIMK )K -Ai'PFLr.vxT 
1 ersus 

KRISHNA KAXT—Accusrd-Respondext. 

('riiiiiiiitl Priii''il'irc i.\t’l I <>♦ I'.h - 

C.uU' .-IW .\7 r ../• 16 '.'. !,().:-Cuttle. 

Art lufhn.s.i: r.P. Iji.-itrid Hoanh 

*1, SU—Sdlc >'/ iiiiituiiii'led cilttlc 
- Mciuh' r Ilf' t <i>rei‘lc>l (ohold .I'd/c—• 

!‘hrelin-<r l>fi ■‘Uirli inemhcr--Mi inbcr, irhetkcr puhlir 
tirrant ihit rei'iiireul'le irufii oiiire i.vej‘t hii Locul 
'ii'reninit'III l'r'‘si-ci'ii"ii Suiiftion i>f Lxcul (u'l'crii- 
iiu'iit, irin liter iii'ce.s-siirii. 

mi-nilirr '•[ a Uoard appeinled l)y tlir 

pMiani as an oilii cr fur llu' inirjiose <»f holding a sale 
l>yaiu-lion ol oanlo iiiiponiidcd undor llu- Cattle 
Tivsiia.ss Ai'l is a puhlic servant who by virtue of the 
provisions of s. SI of the 1 • 0. Idslriet hoards Act is 
not reinoveable from his ollice save by or with the 
.vni'-tion of llie Local (loverninent within the meaning 
o'f.s. I'.i; of the Or. 1’. H .sueli an olheer proceeds 

to pnveha.se the fattle him.self through a servant, the 
..lY^nee eoinmilte<l hv him is cominiUed in the dis- 
ehargo <*f Ins oltieial <luty. and he cannot be proseenled 
in re.->povf of sneh olienee except with the sjinetiouof 
the l.oeal (lovernmnil umler s. 11)7 of the Cr, 1. C. 

Aiipcal, tinders. 417, Or. P. C., by tho 
Ldcal Government against an order of 
ncrjuittal passed by the Sessions Judge, 
Rai Pareli. dated the 8lh December 1924. 
'I'he Government Pleader, for tiie Appel- 

^^Messrs. A. F. Bahadurji and G. II. 
Thoma.% for the Accused. 

JUDGMENT.-This is an appeal by 
tbe Crown under s. 417 of the Cr. P. C. 
no-ainst the order of acquittal of tlie les- 
pondeiit dated 8th December 1924 passed 
liy tlie learned Sessions Judge of Rae 

^^*'rhe Trial Court convicted tlie respond¬ 
ent under ss. If,9 and lO.'i of the Indian 
Penal Code. Under e.ich section he was 
sentenced to one month’s rigorous imprison¬ 
ment and to a fine of Rs. 50. Ihe sen¬ 
tences of imprisoment were direped to run 
i-oiicurrentlv. l'’rom tlie order of the Trial 
Court the respondent preferred an appeal 
o t e Court of the Sessions Judge of Rae 
,? with tlie result that the appeal 
!vas allowed and the convictions and the 
sentences were set aside asalreaciy styed. 

T|7" "round on which the decision of 
ui Com t below is based is that the Court 
irdebarred from taking cognizance of tbe 


518 


PnUMAN SINGH 


offence without the previous sanction of 
the Local Government under s. 197 of the 
Cr. P. 0.189S, and it is admitted that there 
is no sia-h sanction in existence. The 
'. ali-iity of this ground is challenged in 
appeal before us. 

\ye are. however, of opinion that the 
decision of the learned Judge is right 
and should he maintained. The question 
for decision is wliether the respondent is 
a “public servant vho is not ?remove- 
able from his office save by or with the 
sanction of the Local Government" and 
whether the “oltcnce alleged to have been 

liim" was committed ‘’while 
acting 01 - purporting to act in the dis¬ 
charge of his dutv." (vSection 197 of the 
Gr. P. G., 1898). 

The re.spondent is a member of the Rae 
Pnieli District Hoard, d'hc charge of 
which he has been convicterl is in effect 
that he was ai)pointed Ijy that Board to 
be an nfficer for the ])urpose of holding a 
sale by auction of one .she-V>uffalo on the 
18th August 1921 and that he himself pur¬ 
chased the butfalo in the name of a ser¬ 
vant of his. 

The sale contemplated by the charge 
was one held under the provisions of s 14 
of the Cattle Trespass Act, 1871. Under 
that section the officer-in-charge of the 
nearest Police Station or such other officer 
as the Magistrate of the District appoints 
in this behalf is autliorized to sell bv 
public auction, after the observance of 
certain ^ preliininaries, the impounded 
cattle. The authority thus conferred on 
the .Magistrate of the District was delegat¬ 
ed to the District Board by a Government 
Notification in the year 1899. The Dis¬ 
trict Board could, therefore, appoint an 
officer for the purpose of carrying out the 
sale contemplated by s. 14 of the Cattle 
Trespass Act. 

It is admitted that the respondent was 
appointed such an officer by the District 
Board of Rae Bareli. It is manifest that 
he was so appointed because lie was a 
member of the District Board. Under 
8. 89 of the U. P. District Boards Act, 1922 
every officer of the Board shall be deemed 
to be a public servant wdthin the meaning 
of the Indian Penal Code. The reasoning 
which we adopt, therefore, is that the 
respondent was an “officer” because he was 
a member of the Board and he was a public 
servant because he was an officer. It 
loUows that he was a public servant be- 
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cause he was a member of the Board. It 
is admitted and it is provided by s. 31 of 
the U. P. District Boards Act, 1922, that 
a member can be removed from a Board 
by the Local Government alone. The 
first condition of s. 197 of the Or. P. C. 
is, therefore, satisfied in the present case. 
As to the second condition the authority 
under which the respondent held and 
concluded the sale was clearly derived by 
him under the provisions of s. 14 of the 
Cattle Trespass Act already referred to. 
The closing of the sale was, therefore, an 
act done by the respondent in the discharge 
of his official dutv and the fact that he 
clo.sed it in the name of his servant for 
his own benefit is the essence of the 
offence with which he was charged. On 
these grounds we dismiss the appeal, 
z. K. yippeal dismissed, 


LAHORE HIGH COURT. 

Criminal Revision No. 1335 op 1924, 

January 5, 1925. 

Present: —Mr. Justice Campbell. 
PHUMAN SINGH and others— Accused 

—Petitioners 
versvs 

EMPEROR— Opposite Party. 

Criminal Ih-ocedure Code (Act V of 1898], ss. 256,337 
— Further croKn-examination of prosecution witn^ts 
-Oppnrlnnitu to accused to make up kismind, rtjvio* 
of -licusons not recorded -Irregnlanty- Prejudice. 

»y s. 2.56 of the Or. P. C. the Legislature has con- 
ffired ui)on an accused parson the privilege tha 
ordinarily, after being charged with on offence, 
shall have a period of not less than 21 hours to con¬ 
sider tlie method in whicli he will meet the chargCi 
and if the Magistrate trying the accused 
without assigning any reason for departing from tn 
normal procedure and probably because he overwo^ 
or is unaware of the change in the law, does 
that privilege to the accused, it is difficult to say ^ 
the accused has not been prejudiced, [p. 51D,col. -J 
^yhere an accused person is not defended by Coun 
he is more in need of the privilege designed “Y , 
Legislature to be granted ordinarily to *^haccus- 
persons than he would be if his case were la 
hands of a Pleader. [t6id.] ,. v 

Criminal revision from an order oitu 
District Magistrate, Ferozepore, dated tn 
4th August 1924. 

Dr. Nand Lai, for the Petitioners. 

JUDGMENT.—Section 256 (1) o/ /ij® 
Cr. P. C. as amended by Act XVIH of 
commences as followsi^a 
“Jf the accused refuses to plead, or 
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not plead, or claims to be tried, lie shall be 
required to state, at the commencement of 
the next hearing of the case or, if tlie 
Magistrate for reasons to be recorde>l in 
writing so thinks lit, forthwith, whether he 
wishes to cross-examine any, and, if so, 
which of the witnesses for the prosecution 
whose evidence has been taken." 

The present petitioners were accused 
persons before Sheikh Aizad Bakhsh, Hono¬ 
rary Magistrate, Second Class, Ferozepore 
District. On the 26th of May tliey were 
charged with an offence under s. 323, Indian 
Penal Code, and on that day they were 
called upon both to plead to the charge 
and to state whether they wished to cross- 
examine any of the prosecution witnesses. 
The learned Honorary Magistrate did not 
record any reasons for putting the second 
question forthwith instead of at tiie com¬ 
mencement of the next hearing of the case, 
and the answer given by the accused was 
in the negative. The next hearing of the 
case was fixed for 11th of June, but the 
Magistrate was absent on that day. On 
the next date, on 20th of June, there is no 
record of any other question being put to 
the accused regarding cross-examination of 
the prosecution witnesses nor is there any 
record of their having made any repre 
sentation about such cross-examination. 
Three witnesses for the defence were ex¬ 
amined on that day and judgment was 
delivered. 

The accused were convicted and they 
appealed to the District Magistrate, one of 
their grounds being that s. 256 had not 
been complied with. The learned District 
Magistrate held that in the circumstances 
this was not such a mistake as to occasion 
any failure of justice and applying s. 537 
of the Code repelled the plea. The appeal 
was dismissed, and the convicted persons 
have come to this Court on revision. 

The provision that the accused should be 
asked whether they wished to re-cross- 
examine the prosecution witnesses on a date 
subsequent to that upon which they are cal¬ 
led to plead to the charge is a new provision 
deliberately introduced into the Code by 
Act XXVIll of 1923, and the only possible 
reason for the change that I can think of 
is that the Legislature intended to give 
accused persons against whom charges are 
framed an interval of time to think out the 
lines of their defence before tliey are c.fdled 
upon to inform the Court how they intend 
to proceed. I am not prepared to accept 
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this argument of the learned Advocate of the 
petitioners that s. 537 of the Code could in 
no circumstances be applied to a case 
where a Magistrate has infringed the pro¬ 
visions of s. 25*». It is a favouiite contention 
put before Appellate Courts tliat such and 
such an action or omi.ssion by a Court of 
first instance is not a mere irregularity 
curaiile under s. 537, but is an illegality 
which vitiates the whole proceedings 
because a mandatory provision of the Code 
has been contravened. Hv its terms, how- 
ever, s. 537 covers irregularities in proceed¬ 
ings during a trial, and every step to be 
taken in such proceedings is so exhaustive¬ 
ly prescribed by mandatory sections of the 
Cr. P. C. that it would be difficult to 
imagine any irregularity which would not 
be an infringement of one of such sections. 
Almost the most conspicuous illegality 
which a Magistrate could commit in the 
trial of a warrant case would be to omit 
to frame a charge; yet s. 535 declares 
that the final finding or sentence shall not 
be deemed invalid merely by reason of 
such an omission. 

Nevertheless if the Legislature has con¬ 
ferred upon an accused person the privilege 
that ordinarily after being charged with an 
otlence, he shall have a period of not less 
than twenty-four hours to consider the 
method in which he will meet the charge, 
it is difficult to say that he has not been 
prejudiced if the Magistrate, ^ without 
assigning any reason for departing from 
the normal procedure and probably because 
he overlooked or was unaware of the recent 
change in the law, has not allowed him that 
privilege. In the present case it is true 
that the accused told the Magistrate on the 
day on which the charge was framed that 
they did not wish to cross-examine the 
prosecution witnesses again, and that they 
did not on the next and final hearing apply 
for an opportunity to do so, but on the 
other hand they were not represented 
bv Counsel, and it can be argued with a 
fair show of reason that in such circum¬ 
stances an accused person is more in need 
of the privilege designed hy the Legislature 
to be granted ordinarily to all accused 
persons than he would be if his case were 

in the hands of a Pleader. 

The cross-examination of the prosecu¬ 
tion witnesses before the charge was fram¬ 
ed was very meagre and the learned 
Counsel for the petitioners had detailed 
several questions which he says his client 
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M’ouUl I'lave put to the witnesses after the 

ehar^e had been framed if thev had been 

% 

given ll;-‘ pH'per opportunity provided by 
law fni- duing so. I accept this petition, 
to opf>o-^j wai'.'h there his been no appear¬ 
ance on behalf of the Crown, and T set 
aside all piM'^eedings sul)-ie(iuent to the, 
framinrr ol the charge. 'I'he .Magistrate 
must ir-cnmnience the trial as being held 
on the 11.-xi day of hearing after the elate 
of the charg-‘, and, when he has secured 
the ire-fuiff liefore him of the I'etitioners. 
he siouM a^U them whether they wish to 
cross-examine again any of the witnesses for 
the ])rosecution and, if they .-^ay that 
they do, he should proceed in accordance 
with s. 250, liearing in mind that the ac¬ 
cused are not to be called upon to enter 
upon their defence and ])roduce their evi¬ 
dence until after such cross-examination 
of the pro.<ccution witnesses, if any, and 
after they have been given an opportunity 
under s. 01 :' of explaining anything fur¬ 
ther that may lx* eliriied from the pro¬ 
secution wituessesiii the second cross-exa¬ 
mination. In the meantime the lines 
imposed upon the petitioners, if paid, must 
be refunded. 

Z- K. ion accepted 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeals Nos. 13i, 135 and 136 

OF 1925. 

April 15, 1925. 

Present:—Mr. Dalai, J. C. 

IIAU PKASAD SINGH— Acccsed— 

Appellant 

l^CTSUS 

EMPEROR— Respondent. 

Penal Code (Act XLV of ss. JOI,, .iJS-Caltle 
trespass - Heating (jiven to owners of cattle—Intention 
to cause death or grievous hurt, absence of—Chance 
blow by one accused resulting in death of person 
assaulted—Liability of other accuscd—Culpable 
homicide- Hurt. 

The parly of the accused, into whose field cattle 
belonging lo the party of the complaimmts had tres¬ 
passed, beat some of the owners of the cattle with the 
intention of chastising them. There was no intention 
to cawse death or grievous hiirt l>ut one of the owners 
of the cattle was liil by one of the accused ou the 
temple and died as a result of t!ie injury : 

Held, {i) that the particular accused who hit the 
deceased on the temple with a lathi must be taken to 


liavo intended to cause sucli Imrt as would in tl^o 
ordinary course of nature cause death and that he was 
consequently <;uilly of an olTence under s. 304 of the 
iVnal Cc.tlc ; 

tiiat till'other accused could not beheld liable 
for the blow wliich had caused the death of the 
tlcceased arid that tliey wore, therefore, only guilty of 
an i.lYence under s. 323 of llie Penal Code. 

Appeal against an order of the Addi¬ 
tional Session.^ Judge, Gonda, dated the 
Ifith February 1925. 

St. ( 7 . Jackson, for the Appellant. 

The Government Pleader, for the Crown. 

JUDGMENT.— These are three appeals 
by Har Pi’asad Thakur and Hanuman 
and Avadh Rehari Brahmans from their 
convictions under s. 304 read Avith s. 149, 
Indian Penal Code. The appeal of Har 
Prasad Avas argued by Mr. St. George 
Jackson. In his case at the worst the 
ciiarge can be only one of hurt and the 
matter is soon disposed of. There was 
the usual quarrel and fight over cattle 

trespass and the party of Sangam Chamar 
in Avliose field trespass Avas committed 
appears to have disposed of the party of 
the owners of the cattle as the supporters 
of the owners came up one by one. It is 
said that Avhen Ram Adhin deceased came 
np Har Prasad caught his hands and 
Hanuman, Avadh Behari, Sangam and Ram 
Das hit him Avith lathis. There is no 
allegation Avhatever made that there Avas 
any intention on the part of Sangams 
partisans of causing the death of oi" 
gricA'ous injury to the owners of the 

cattle. The desire appears to be to chastise 

tlie owners of the cattle which caused 
damage. Har Prasad must have expected 
that simple injuries AA'ould be caused and 

he could not be held liable for one of his 
party hitting a bloAv on the temple and 
causing Ram Adhin’s death. I 
conviction of Har Prasad to one under 
s. 323, Indian Penal Code, reduce the sent¬ 
ence to the amount undergone by him up 
to the present and direct him to be release 
at once. j 

As regards Hanuman he w'as mentione 
in the tA\’o reports one made by Dalganja 
cousin of Ram Adhin and the other . 
Partap another cousin of Ram Adhin. 
the assessors agreed in holding him • * 

It is clear that in their opinion he ^ 
the blow on the temple. It ia qj 

his intention was not to cause 
grieAmus hurt but Avhen he hit on 
temple wdth a lathi he intended to ’ 
such hurt as Avould in the ordinary coure 
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of nature cause death. In my opinion he 
was rightly convicted under s. 304 and L 
dismiss his appeal. 

As to Avadh Behari one assessor held 
him to be guilty while the other tiiree 
held him to be not guilty. The medical 
evidence shows that besides tlie fatal in¬ 
jury there were contusions on the right 
and left shoulder, an abrasion on tlie left 
shoulder and a cut wound on the left 
little finger. Those are all simple injuries. 
I alter the conviction of Avadh Beliari to 
one under s. 323 and reduc'e the sentence 
to rigorous imprisonment for six monilis. 
z. K. Conriciion alfcrcd. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 021 or 1021. 
(Criminal Revision Petition No. 521 

OF 1924), 

March G, 1925. 

Present: —Mr. Justice Devadoss. 
MUNIGADU— Petitioner 

versus 

EMPEROR—Oppositf Paktv. 

Madras Panchayat Courts Art UI of s. ,ti 
Penal Code (.icf XLV of h'iUn), s. I, 2 r,-Courictton 
hy Panchayat—Mischief—Value of pioperty davinof 
not mentioned hi judgment -Interference hy o':/” 
Court—Revision -Cinminal Procedure Code 
of IS9S), S8. J,S6, !,-i0 — Government of India .lot, 191 f, 
{5 & 0 Geo. F, c. 6’/), s. 107. 

The provisions of the Cr. P. C. tii'P not mado ap¬ 
plicable to Panchayat Courts under the Ma<lrjis 
Panchayat Courts Act. The Hi£?li Cnirt eanivi, 
therefore, interfere wit.h an order of a Panchayat 
Court under ss. 435 and 439 of the Code. Hut under 
s. 107 of the Government of India Act, the Hiffh 
Court has powers of supervision over all Crjininal 
and Civil Courts in tl\e Presidency aiul when a 
grave error of a Panchayat Court, which is not 
governed by the provisions of the Cr. P. appears 
on the face of the record, the powers given by s. 10< 
of the Government of India Act could be invoked to 
correct such error. 

Under s. 76 of the Madras Panchayat Courts Act 
a Panchayat Court is empowered to try, among othei 
offences, one under s. 426, Penal Code, when the 
loss or damage caused thereby does not c.xcecd 
Ks. 10, and under the same section, the Court is 
bound to mention the amount of loss or damage 
caused by mischief. ^ . 

Where the. judgment of a Panchayat Court 
convicting a person of an offence under s. 4-0 or 
the Penal Code, does not mention the value 
amount of loss or damage by mischief alleged to hiuc 
been, caused by the accused, the judgment i'’ Ininle 
to,be set aside by the High Court in ths exeicihc 
its powers of superintendence under s. 107 of tnc 
Qovsrunjent of India Act. 


Petition, under ss. 435 and 439 of the 
Cr. P. C., ld',)S. ])raying the High Court 
to revise the judgment of the Panchayat 
of Oonugurii (North Arcot District), in 
C. C. No. 12 of 1924, dated the 5th Mav 
1925. 

Mr. li Niuau/z/yu, for the Petitioner. 

'i'he Ihihlic ib'oseculor, for the Crown. 

ORDER. -T1 lis is an application to 
revise the order of the I’anchayat Court, 
convicting tlie jielitioner and sentencing 
him to pay a tine of Us. 2. The con¬ 
tention of Mr. Somayya for the iieti- 
tionor is. that the jurisdiction of the 
Panehnyal Court depends upon the amount 
of loss or damage caused hy mischief, If 
the loss or damage exceeds Ks. 10, that 
Court would have no jurisdiction. Under 
s. 7(> of the .Madras Act Hof 1920 a Panchayat 
Court is empowered to try among other 
olYences, one under s. 420, Indian I’enal 
Code when I tie loss or damage caused 
therel'V does not exceed li.s, 10 and 
under the same section, the Court is l)ound 
to mention the amount of loss or damage 
caused by mischief. In this case, there 
is no mention of the value of tlie amount 
of loss or damage by mischief, alleged to 
liave been committed liy the petitioner. 
The Pnlilic Prosecutor contends that the 
])rovisions of the Cr. V. C. ought not to 
be made applicable in revising the pro¬ 
ceedings before the Panchayat Court. No 
doubt'the provisions of tlie Or. P. C. are 
not made applicalde to Panchayat C ourts. 1 
do not think the High Court can interfere 
udih the order of the Panchayat Court 
„„der ss. 435 and 439 o{ the Code 
]!ut under s. 107 of the (Jovernnient of 
India Act, the High Court has powers of 
supervision over all Criminal and Civil 
Courts in the Presidency and when a grave 
error of a Panchayat Court which is not 
governed liv the provisions of the Cr P. 
c appears on the. face of the record the 
powers given hy s. 107 of the Governmen 

f India Act couhl be invoked to correct 
such error. In this case, as the value of 
loss or damage camsed l.y mtffhief 
affects the jurisdiction of the. Court, I think, 
the Hi"h Court ought to interfere the 
purpose of correcting the error committed 
by the Panchayat Court. As no Vakil is 
allowed to appear m the Panchajat Coui t, 
this point was not specihcally raised m 
. at Court I think that is one of tlie 
reason for the Higli Court not hesitating 
t.) correct the errors of Panchayat Couits, 
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otherwise the Panchayat Courts might 
convict persons or pass orders in a way 
not sanctioned the law. I set aside 
the (-onvirtion and direct the Panchavat 
Court to re-try the case having regard to 
the remarks mide in this judgment 
z. K. ('>>nvirtio}( set aside. 


PATNA HIGH COURT, 

Criminal Rkvision Xo. -177 of 1!)24. 

November 5. 1924. 

Present: —Mr. Justice Foster. 

MFWA L.AI., JHA— Ao'csed—Pf.titioner 

versus 

EMPEROR— Opposite Paktv. 

Rniliraii.^ Act IIX «f -v. /2J "Cnhiwful 

entry," wlint i.i [iitcinliihj im^-'icu'icr cntcrinij plnttunn 
v>ith»ut ticket Offence Interpri tntion of Stutute.^i — 
Penal provision in special I'itatntc. 

rnif*.s.s a {xTson lias iBa<le mi “nnlawfur' entry upun 

Railway jnvinises li- cannot Lc Lmui'lit within the 

provision of s. 122 2) of the Kailwav.s Aet. |i> 
col. 2.J ■ II - 

The word “nnlawful ' in .s. 122 of the Railways Act 
means contrary to tlr law laid down in the .\ct. [iin/.j 

.\n ini ‘ndinp: pas.^en.crer who enters upon a Railway 
platform in anticipation of jmrehasing a ticket, enters 
lawfully upon the platform. If llm Railway stalY, 
however, onlers him to leave Ih'^ platform, his refusai 
to do so would possibly make him a trespasser, and 
he could heexpdled liy force, Imt lu* cannot be hold 
to have committed an oftonco under s. 122 of the 
Railways A<'t. [p, 523, col. 2 ] 

A penal provision in a Statute which is of a special 
nature and not a penal otalute in it.self, shcaild bo 
interpreted with "real caution, [p. 522, col. 2.1 

Criminal revision from an order of the 
Sessions Judge, I4hagalpur, affirming a 
decision of the Deputy Magistrate, Bhagal- 
pur, dated tlie 20th May 1924. 

Messrs. Sambhu Saran and B. P. Sincfh, 
for the 4’etitioner. 

JUDGMENT.— The petitioner has 
been convicted under s. 122 (2) of 

the Indian Railways Act {IX of 1890) 
in the following circumstances. On the 
28th March last the petitioner entered upon 
the platfrom of the Bhagalpur Railway 
Station when the 9 Up Passenger was about 
to arrive. The Ticket Collector went up 
to tJie petitioner and asked to see his 
ticket, but the petitioner Itad no ticket 
to show. The Ticket Collector is at dis¬ 
agreement with the petitioner in his account 
of what happened after this; the former say¬ 
ing that the petitioner admitted that he had 


no ticket and had also no intention of 
travelling on the Railway, whereas the 
petitioner states that he told the Ticket 
Collector that he was going to Nathnagar 
and that his ticket M*as being purchased 
for him. The Ticket Collector also deposes 
that he told tlie petitioner to get a plat¬ 
form ticket, but the petitioner refused. 
Thereupon the Ticket Collector told the 
petitioner to leave the platfrom and when 
the petitioner refused, the Ticket Collector 
informed the District Inspector who had 
come up. The petitioner refused co obey 
tlie Inspector s order to leave the platform. 
On these facts the prosecution has been 
instituted. The petitioner’s case is that 
he had entered on the platform with the 
intention of travelling to Nathnagar and 

that a fellow traveller was at that moment 

securing his ticket, and the ticket was 
in fact brought to him by his companion 
at the time when the Inspector was speak¬ 
ing to him. 

The section under which the petitioner 
has been convicted reads as follows; 

“122 (1) If a person unlawfully enters upon 
a Railway, he shall be punished with tine 
which may extend to Rs. 20. 

2 . If a person so entering refuses to 
leave the Railway on being requested to 
do so by any Railway servant, or by any 
other person on behalf of the Railway 
Administration, he shall be punished with 
fine which may extend to Rs. 50, and may 
be removed from the Railway by such 
servant or other person." 

It is manifest that the most important 
words in this section are the words “unlaw¬ 
fully enters," for unless and until a P^9? 
has made an unlawful entry upon the Rad' 
w'ay premises he cannot be brought within 
this penal provision. It appears to me 
that a provision in a Statute which is 
a special nature and not a penal Statute 
in itself should be interpreted with 
caution and that the most reasonable 
construction to be put on any such general 
term as “unlawful" would be 
ence to the general provisions of * 
Statute. In other words, I am inclined 
take the word “unlaw’ful" to mean c® „ 
trary to the law laid down in the Statute. 
Now, there is one form of unlawful en j 
for which a spe'^ial punishment is . 
in 8. 112 read wdth s. 6S of the 
entry upon a Railway carriage 
permission of a Railway servant and 
out a proper pass or ticket, for the pw 
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pose oE travelUdg thereon as a passenger. 

Another form of entry made unlawful 

under the Act might be such as is made 

in contravention of the rules and bve-laws 

% 

promulgated under s. 47 (1) of the Act. If 
the Railway made a general rule under 
the Act that nobody should enter u[)on 
Railway platforms except passengers with 
tickets, no doubt any other persons enter¬ 
ing upon the platform might be guilty of 
unlawful entry. The learned Vakil wlio has 
appeared for the petitioner has put Ijefore 
me a rule of the East Indian Railway 
which reads as follows:—‘^84, Platform 
Tickets. As a rule passengers only are 
admitted to the station platform but 
Station Masters have discretion to admit 
a limited number of persons who are not 
passengers. At the following stations plat¬ 
form tickets are issued on «i>ayment of 
one anna each and these may be hail on 
application to the booking clerk—Howrali, 
Allahahad, Jubbulpore, Cawnpore and 

Delhi". 

A third form of unlawful entry which 
occurs to me is where the Railway Station 
Master or some subordinate of his closes 


without a ticket lie had no right to remain 
on the platform when he was asked by 
the Railway servant to leave it”. 1 am not 
disputing the second part of this sentence, 
But hi.s statement amounts to this, that an 
intending jiasseiiger entering upon a 
Railway platform makes an unlawful 
entry unless he lias a ticket in his i)Osses- 
sion. .My opinion is the exact contrary. IJe 
enters lawfullv, but if the Railway staff 
orders him to leave, ami lie has no ticket, 
his refusal to go would p()ssibly make him 
a trespasser nml he could be expelled by 
force. But as 1 have said before, he could 
not be made guilty under s. 122 of the 
Railways Act; both sub-sections require as 
a necessary preliminary that the person 
upon whom the ]>enalty is imposed lias 
entered unlawfully. 

I'or these leasons I consider that the con¬ 
viction is not in accordance with law. The 
Rule is made absolute. 'I’he conviction and 

sentence are set aside and the line, if paid, 
shall be refunded. 

2. K. liule made absolute' 


the platform gate or excludes passage 
through the gates of passengers who liave 
not tickets. A person entering in resist¬ 
ance of such exclusion would no doubt 
make an unlawful entry upon Railway pre¬ 
mises. Bat there are numerous cases where 
entry upon the platform can be perfectly 
lawful. If the Station Master leaves the 
platform gate open, those who enter upon 
the platform can hardly be considered to 
be other than licensees. It is absurd to 
think of them as trespassers. No doubt 
a person who enters in this manner may be 
quite lawfully ordered to leave tlie Rail¬ 
way premises, but the point is that he 
has not entered unlawfully and he can 
never be brought within the mischief of 
8.122 of the Railways Act. As was pointed 
out by the learned Vakil, it may happen 
that an intending passenger proceeds on 
to the platform, leaving a man to obtain 
his ticket. Tlie Trial Court has made an 
error in law in two respects; in the first 
place there is no finding that the 
entry upon the platform was unlawful 
within the meaning of the Act. In the 
second place the learned Magistrate goes 
80 far as to say—"even granting that the 
accused was an intending passenger he 
should not have entered on the platform 
without taking a ticket and when found 


LAHORE HIGH COURT. 

Ciu.MiiN’AL KiivisioN No. 1189 OF 1924. 

December 10, 1924. 

Present:—JasticQ Sir 8hadi Lai, Kt., 

Chief Justice. 

JAWAHAR LAL-Acc’used—Petitioner 

rersiis 

JAGOU MAL— Co.MPi>AiN.\NT— 
Respondent, 

Criminal rrncedure Code (Act V of Ii)9S),s. I'J)~ 
Sanction to prosccuU obtained before aniendrnent or 
Code-Complaint uuUitiited after coming into force o; 
amended Code, whether can be entertained. 

No pros-^rutiim in respect of an olTcnce specified m 
s 11)5 of the Or. P. 0. can. since the amendment of 
the Code, he instituted e.xoept on the complaint of 
the authority concerned, and a complaint made by <i 
private individual in respect of an ollence alleged to 
have been committed m or in relation to any pro- 
c-ediii" in a Court must be dismissed if it is instituted 
aUei the first of rfepteinher that is to say the 

date on which the amended Code came into foice. 

Criminal revision from, an order of the 
District Magistrate, Jullundur, dated the 

^^Meisrs. Jai Gopal Sethi and Charan 

for the Petitioner. 

Mr Badri Das, for the Respondent. 
judgment.—T he facts of this case, 
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SO far as they are relevant to the question 
of law requiring determination, are sim]>le 
and do not admit of any dispute. The 
respondent Mai obtained, on the 

Util of May ItliM sancticn to i^rosecule 
the petitioner Jawahar Lai for perjury 
alleged to have been committed in ndalion 
to 0 judieial proceeding; but it was not 
until t'ne Gth Xovernber that he pre¬ 

ferred a complaint under s. VXy Indian 
Penal Code, on the strength of tliat 
tion. In tlie meanwhile tije C’r. P. C. 
Amendment Act, XVIfl of 11)23, had come 
into force on the bst of September ]!)23, 
which repealed tlie law empowering a 
Court to grant sanction to a private indivi- 
dual to ])roseeute an otYender in respect 
of an offence connected with the adminis¬ 
tration of justice. Section IDo of the C’r. 
P. C', as amended by tlie aforesdd Act. 
now lays down that no Court shall take 
cognizance of any offence punishable under 
any of tlie sections enumerated therein, 
when such offence is alleged to have been 
committed in, or in relation to. any pro¬ 
ceeding in any C’ourt, except on the com¬ 
plaint in writing of such Court or of some 
other Court to which such Court is sub¬ 
ordinate. 

The question arises whether a person, 
who had obtained sanction prior to the 
date of the enforcement of the Act, couht 
lawfully institute after that date a com¬ 
plaint in respect of an offence covered by 
the sanction. Now, it is common ground 
that, apart from the sanction, such a com¬ 
plaint must be dismissed under tlie present 
law; and I do not tliink tliat tlie sanction 
which was not availed of before the en¬ 
forcement of the Act, improves llie position 
of the complainant. It is contended by 
the learned Vakil for the respondent that 
the sanction conferred upon his client a 
right which, in the absence of a provision 
to the contrary, remained unaffected by the 
new legislation and could be enforced in 
the same way as if the law had not been 
amended. It seems to me that the grant 
of sanction operated only to remove an 
obstacle which the law had placed in tlie 
■way of a private individual desiring to 
start criminal proceeding.s in respect of 
certain offences, and was a matter affecting 
only the procedure of the Courts. Pefore 
the amendment of the Code the Courts 
were enjoined not to entertain a complaint 
by a private person in respect of any of the 
offences enumerated in s. 195, Or. P C 


nnle.ss the complaint was accompanied 
with a sanction granted by the public ser¬ 
vant or the Court concerned. The present 
l-aw has abolished the method of starting cri¬ 
minal proceedings after obtaining sanction, 
and insists upon a (tomplaint in writing 
being filed by. the public servant or the 
l»residing ollicerof the Court concerned. 

I consider tliat the alteration made by 
the new enactment affects only the proce¬ 
dure to be adopted for setting the law in 
motion and does not deprive the respon¬ 
dent of any substantive riglit alleged to 
have been acquired by him under the old 
law. Though he himself cannot now make 
a complaint, he can still set the law in 

motion l)v asking the authoritv concerned 
to prefer a complaint. It is, however, 
clear that no prosecution in rc.spect of the 
offences specified in s. 1!)5. Or. P. 0., can 
now be instituted except on tlie complaint 
of tlie autliority concerned, and that a 
complaint made by a private individual 
in respect of an offence alleged to have 
been committed in, or in ndation to. any 
proceeding in a Court must i>e dismissed if 
it is instituted after the 1st of September 
1923. Accordingly, I accept tlie application 
for revision and dismiss the complaint pre¬ 
ferred by the respondent. 

K. Revi.'^ion allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

CiiiiiiNAL Revision No. 56 of 1925. 

May 13, 1925. 

Present Mr. Simpson, A. J. C. 

RAM DAYAL— Accused—Applicant 

vcj’sns 

EMPEROR-Oppusite Partv. 

Penal Code (.lei XLV of 1800), s. J,JO-Radm!is 
Act (IXof ]S00), as. CS, Il:i {a}—Railway employee 
obtaining pass for relative—Pass handed over o 
stranger — Cheating—Travelling without ticket. ^ 
Accused wjjo was a Railway employee obtained 
free pass for his wife and mother and lianded it 
to a woman who wa.*? neither his wife nor hi.^ inoi i 
and the latter used the pass: - 

Held; that tlie accused was guiltv of an one 

under s. 120 of the Penal Code and not of an ofien> e 

under s. 112 (ai of the Railways Act. 

Revision against an order of the • 

Additional Sessions Judge, Lucknow, dat^ 
the I6th March 1925, modifying that of Jh 

Alagisfrate, First Class, Lucknow, dated Hil 

llth February 1925. 


I 
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Mr. R. F. Bahadiu'ji, for the Apiilicant. 
The Qoveriinient Pleader, for the Crown. 
ORDER* —This is a criminal revision. 
The applicant was a shunting porter at 
Charbagh Station Lucknow. Heapplic'l 
for and obtained a free pass for his wife 
and mother. He handed over this pass to an 
other woman, who was neitlier liis wife nor 
his mother, and she used it. He was con¬ 
victed under s. 4*20, Indian Penal Code, and 
the Magistrate sentenced him to 9 months’ 
rigorous imprisonment. On appeal the 
learned Session? Judge reduced the sentence 
to one of 3 months’ rigorous imprisonment. 

I am informed that the sentence has now 
been served out, so the revision lias lost 
a great part of its importance. However, 
his Counsel says that a conviction under 
the Penal Code carries with it a stignia, 
which does not attach to a conviction 
under the Kailways Act, and he maintains 
that his client ought to have been convicted, 
not under s. 4*20 but under s. 112 of the 
Railways Act, The matter has already been 
discussed by the learned Sessions Judge, 
and I agree with what he said. 1 am asked 
to record a conviction under s. 112 (a) which 
subjects to punishment a person who enters, 
in contravention of s. 68, any carriage on a 
Railway. Section 68 prohibits the entering of 
acarriageasapassengerunless with a proper 
pass or ticket. But the apidicant is not 
charged with anything of this kind. He 
is charged with handing o'*er the pass he 
obtained for his wife or mother to some¬ 
body who was not authorixed to use it. 
The application is dismissed, 
z. K. Application dismissed. 


LAHORE HIGH COURT. 

Criminal Revision No. 960 of 1924. 
October 24, 1924. 

Present: —Justice Sir Henry Scott-Smith, IvT. 
ABDUL GHAFUR— Petitioner 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of ISOO). s. Jll-luihc 
charge^ what amounts to—Just or lawful yrounds^ 
absenct of ^Suspicion, whether amounts to . 

In order to bring home a charge onder s. ot 
the Penal Code the prosecution must establish that 
there were no just and lawful ground for the action 
taken and that the accused was aware of this. 


Malitiii-'t I'ri'sad V. 12 Iml. ('as. 701; .11) 

71.3; 1-3 .V. 1. .1- 707; IS Cr, L. J. 1U17, refcricd 

It 

I'liF luTi* itHi i\ suspici^m to ihc 

tlois auiMun) Id inakinp a uliarj;e of a 
rriinitnl uilhiutlif of s. -41 of tliu 

I\*li:il ('i nlt‘. ^ 

Su'iinihiiilli'i riurmi v Cinpernr. 11 lu'l. C'as. 707; 
,i’U2' M. W X. 112.3; Cl-, L. .1 lUA vvVuA on. 

(himilial revision from an order of the 
Sessions Judge, Jlielum, dated the llth 
June 1924. 

Jlr. Mithummud Monci>\ for the Peti- 

tioner. ,, , i 

JUDGMENT.—The petitioner Abdul 

Ghafur made a report to the Police tliat 
his bulYalo had been poisoned and that he 
suspected Gluilam Rasul and Alidul Rauf 
of liaving administered ])nison. liie Police 
made an inejuirv and some grains of ^\heat 
found in the 'dnuu of the bulfalo were 
sent to the Chemical Examiner who re¬ 
ported that no poison had been detected 
ill them. TJie Police, reported that there 
was no case of poisoning and the chaige 
was struck out. Ghulam Rasul then 
brought a complaint against Abdul Ghatur 
undeV s. 211 of the Indian Penal Code. 

The Magistrate convicted him and senten¬ 
ce'! liim to three months’ rigoj’ous impri¬ 
sonment, and his apiieal has been dismissed 
by the Sessions Judge. He has come up 
to tills Court on the revision side. 

It is contended on his behalf that no 
criminal i>roceedings were actually started 
a‘-ainst Ghulam Rasul and that tlm report 
inade to the Police did not contain a defi¬ 
nite charge to the eftect that he had com¬ 
mitted any olTence but merely stated the 
reporter’s suspicions. 1 have peiused the 
ev dence on the record. No attempt was 
n ade to prove that the facts stated by 
he petitioner to the Police upon which 
lie based his suspicions were false. they 
Avere true it is quite possible that he 
honestly suspected the persons named b^ 
im in'his report. Counsel has referred to 
Incase of ilalhvra Prasad v. Linperor 
(1) There the report made to the 1 olice 
vis as follows:-”! find there has been a 
tfi^pff I suspect the persons named and I 
^ inciiiirv to he made. ^Valsa, J., 

r M flrit that rei)ort did not amount to a 
I “^ nder s ’ll of the Indian Penal 

ffind ,hatifitwas fal|e,Jhen^it^,was 

L^orderio'bidng'hmne a" charge under 

, 1 ) .12 Ind. Cas. 7C1; 39 A. 715; 15 A. L. J. 797; 18 
Cr. L. J. 1017. 
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s. ’Jll the prosecution must establish that 
there are no just and lawful grounds for 
the action taken am] that the accused 
knew this. Xow, as already stated, it has 
not been proved that there was no just or 
lawful ground for the report which tlie 
:tetitioner made to the Police and that he 
cnew this. The evidence merely sliows 
that the Police reported that no case of 
poisoning had been made out, and there is 
also the evi<lence of the two persons re¬ 
ported against who state that their names 
iiad been taken cat of enmitv. In Sivarai- 
natha Thevan v. A'm/aoo?* {'2) it was held 
that the mere commuiucation of a suspi¬ 
cion to the Police did not amount to a 
cliarge of a criminal olT'ence. In the pre¬ 
sent case no criminal proceedings were 
instituted against any i>eri5on and "it can¬ 
not be said that any person was charged 

with having committed any otVence. 

I, therefore, allow the revision and set¬ 
ting aside the conviction and sentence 
acquit Abdul Ghafur aiifl direct that he 
be released from his bail. 


K. (itlowcd. 

U lu'i. c.is. 7G7; M W. X. lli'j; l;)Cr. L. 
J. 3U;5. 


CALCUTTA HIGH COURT. 

Ciu.MiNAL Revision- No. 05 of 1925. 

April 29. 1925. 

ib’csent;—Justice Sir Hugh Walnisley, Kt., 
and Mr. Justice B. B. Ghose. 
M3ERUDDI HOWALDAR and others— 
Second Party—Petitioners 

versus 

OTARUDOI AKON and others—■ 
First Party—Opposite Party. 

Criminal Procedure Coda (.IcJ 1* o/ I89S}, ss. R-h 
I,iS—Dispute relating to immoveable property—Order 
by Magistrate- Duftrict Magistrate, power of, to set 
aside order—lieference J*rocedure. 

A District Magistrate has no jHAvor to set aside an 
order made hy a Magistrate under s. 145 of the Cr. P. 
G. If the District Magistrate is of ()j>inion tliat the 
order is erroneous lie should refer tlie matter to the 
Higli Court under s. 4.38 of the Code. 

BahnSuresh Chandra Taluqdar, for the 
Petitioners. 

Babu Prohodh Chandra Kar, for the 
Opposite Party. 

JUDGMENT. —We make this Rule 
absolute. 


In the case proceedings were instituted 
under the provisions of s. 145 of the Cr. 
P. C.; and tlie Honorary Magistrate to whom 
the case was made over disposed of it in 
favour of the second party. 

'Ihe lii’st party then made an application 
to the Additional District Magistrate with 
the prayer that he should refer the case to 
tliis Court for setting aside the Trying 
^[agistrate’s order. The learned Additional 
District Magistrate, instead of referring the 
case to this Court set aside the decision of 
the lower Court and sent the case back 
with directions to the learned Magistrate to 
liear tile evidence of both parties, and to try 
to determine the question of possession in 
accordance with law. 

It is conceded bj’ the learned Pleader, who 
appears on liehalf of the first party, that this 
order cannot stand and that it ought to be 
set aside. 

Accordingly, the Rule is made absolute 
and Uie order of the Additional District 
Magistrate passed on the Kith of December, 
1924. setting aside the order of the Honorary 
Magistrate passed on the 15th of November, 
1924, is set aside, with the result that the 
latter order the one passed by the Honorary 
Magistrate stands. 

^\ith regard to tlie death of Sonamuddi 
Bepari, opposite party No. 4, it took place 
aftertlie orderpassed bythe Honorary Magis¬ 
trate: and, with regard to the application 
for substitution it is not necessary for us to 
pass any order. 

K. Rule made absolute. 


LAHORE HIGH COURT. 

Miscellaneous Application No. 606 of 

1924 

IS 

Civil Appeal No. 2577 of 1924. 

December 7, 1924. 

P)'csent:—Ur. Justice Zafar Ali. 

HARNAM SINGH and another— 
Defendants—Petitioners 
versus 

Musammat ATRIand others— 
Plaintiffs—Respondents. 

Criminal Procedure Code (Act V of I898),s.it<a 
Civil Procedure Code C.-lci V of 1908), s. 151—Poeg^\ 
—Finding by Trial Court—Appeal pending inoiQ 
Court—Proceeding under s. 476', Cr. P. C., whether can 
be started—Stay of pi-oceedings^Inherent power of 
Court. 
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Petitioners who were defendants in a civil suit for 
the recovery of money pleaded payment and produced 
a receipt which was held by the Trial Court to be a 
forger}’. The suit was decreed and the Court issueil 
a notice to the petitioners to sliow cause why they 
should not be prosecuted for producing a forged docu¬ 
ment in evidence. Petitioners lodged an appeal to 
the High Court against the decree and tiie appeal was 
admitted. They then made an api)lieation under 
s. 151 of the 0. P. C. to the High Court to stay tlic 
proceedings pending in the Trial Court under s! 170 
of the Cr. P. C.: 

Held, (1) that inasmueli as the question whether the 
receipt was a forged one or not had to be linally 
decided by tlie Higli Court, it was not proper that 
proceedings under s. 476 of the Cr P. C. should be 
taken against the petitioners before the decision of the 
appeal; 

(2) that as the proceedings under s. 470 of the 
Cr. P. C. w’ero pending in a Civil Court the High 
Court had jurisdiction in the exercise of its inlierent 
power under s. 151 of the C. P. V. to stay the i>rocecd- 
ings. * 

Kirpalban y. Ham Dei, 7 Ind, Cas. 20U: 7 A. L. •). 
647; 110. L. J. 445, relied on. 

Mr. Moti Sa<jar, for the Pelitioners. 

Mr. Jiufaii La/ Kapur, for the Kespond- 

ents. 

ORDER -This is an application for 
stay of the proceedings tliat have been 
started against the petitioners by the Senior 
Subordinate Judge, Lyallpur, under 
8.476, Cr. P. C. The petitioners as defend¬ 
ants in a money suit pleaded payment 
of Rs. 3,000, and produced a receipt for that 
amount. The Senior Subordinate Judge 
found that the receipt was a forgery and 
decreed the plaintiff’s suit in part and then 
issued a notice to the defendants to show 
cause why they should not be prosecuted 
for producing a forged document in evi¬ 
dence. But the defendants have lodged an 
appeal to the High Court against the judg¬ 
ment and decree of the Senior Subordinate 
Judge and the appeal has been admitted. 
The question whether the receipt is a 
forged one or not has, therefore, to be finally 
decided by the High Court and it does not 
seem proper that the proceeding under 
B. 476, Cr. P. C., should be taken against the 
defendants at this stage. 

The learned Counsel for the respondents 
"Urges that proceedings under s. 476 being 
of (luasi criminal nature no application for 
8 tay thereof could be made under the C. 
P. C.,but as stated by the learned Counsel 
for the petitioners the application is under 
8 . 151, C. P. C., and as the proceedings are 
pending in a Civil Court, this Court can 
in exercise of its inherent powers stay those 
proceedings: see Kirpalban v. Ram Dei (1). 

.Jl)7Iad. Gas. 260; 7 A. L. J. 647; 11 Cr. L. J. 


I, therefore, order that the proceedings 
be stayed pendinc: the decision of the appeal 
which has been lodged by the defendants- 
petitioners. 

Z. K. Proceedinys sluycd. 


LAHORE HIGH COURT, 

Criminal Aiu'eal No. 772 of 1624. 

November 2S. 1924 
Present: —Mr. Justice Zafar Ali. 

NUR KHAN AND ANOTHER—Accused— 

—Appellants 

rersus 

EMPICROR-Respondent. 

Criiiiinal l‘nici'iliirc ('oiU [Act T cj .s>‘. 

J-.’.'l—O/Vc’/fct’.v comiiiitled in ■•npnivl-: tritiiMicdun^ 
./(lint trial, leijalitii of. 

acetisftl wei’v rliaiged willi an cfTciiia' 
millers. .'>07 of tim Penal Cuile and one of tluaii was 
5U^o cliarged willi an oiyenec under s, 20 of llie Anus 
•Vet. The offence under I lie Anns Act was not eoin- 
mitted in the course of the .same Iransaction as tliat 
in whieh tlie alioi;od atlemiit to murder took [ilaee, 
but the accused were tried jointly in respect of both 
tlie olTences: 

Held, that the joint trial was illegal. 

Criminal appeal from an order of tlie 
Magistrate, Sargoclha. 

Dr. Nand Lai, for the Appellant. 

Mr. Beni ParsJtad Khosla, for the 
Crown. 

JUDGMENT.—The learned Counsel 
for the appellants raises two contentions, 
(1) that the trial was illegal, and (2) that 
the evidence against one of tlie appellants, 
i. c., Muhammad Khan was not worthy of 
the credit. 

The learned Counsel, who appears on 
behalf of the Crown, admits that both the 
contentions are well-founded. 

As regards (1), the charges against Nur 
Khan appellant were under s. 307, Indian 
Penal Code, and also under s. 20 of the 
Arms Act, whilst against the other appel¬ 
lant there was a charge under s. 115, 
Indian Penal (^ode. As the offence under 
the Arms Act Avas not committed _ in the 
same transaction as that in whicli the 
alleged attempts to murder took place, the 
joint trial of the two appellants on all 
these charges was illegal as held in Suh- 
ramania Aijyar v. Emperor (1) was 

followed in Jai Singh v Emperor (2). 

(1) 25 M. 61; 281. A. 25/; IJ M- ^ S ]\ 

L. R.540;5C. W. N. 866; 2^^elr2/l; 8 Sai. I. 

'’■(2r43M:Cas.32-l; .14P.R. UU Cr.; 19 Cr. U J. 
100 . 
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As regords {'2) the evidence against 
Muliamniad Khan was tliat as the Police¬ 
men were surrounding tlie huilding in 
wliicli Nur Klian appellant Avas, he (Mu¬ 
hammad Khan), who hail already been 
arrested and jiinioned. abetted him (Xur 
Khan) to lire at the Policemen. Put in the 
detailed account of the event given in the 
document which constitutes the First In¬ 
formation Report tliis abetment on the 
part of Muhammad Khan Avas i»«At eA’cn hint¬ 
ed at, and it is hardly credible that tlie 
omission was due to oversight. 1, there¬ 
fore, ac(piit Muhammad Khan and order 
that lie 1)0 released from Jail forthwith, 
and as regards Xur Khan, appellant, I set 
aside his conviction and sentence and 
order his re-trial in accordance Avith law. 
Pending tlic trial he Avill he transferred 
to the Judicial lock-u)). 
z. K. Ai>i)cal (icccijlcd. 


CALCUTTA HIGH COURT. 

C’kiMiN.vL Revision* Xo. or P)2o. 

March lo. 11)5”). 

P?'C6*cnb*—Justice Sir Pabington XeAvbouid, 
Kr., and lilr. Justice P. P. (Ilio^i’. 

Sheikh SADIR and otheks—2.\d Pakiv 

--PETMlONEliS 

reri^us 

SABARALI— 1st Party—Opposite Pautv. 

CrimiytuI I’roccfhire Ci"h (.Ic/ \' <if iS'.ISi, ss. I-u, 
/•;6’, l-jtlA ■Obstrucliim tn ]iulilic u-dii - (o 

I'xisleiice of iiuhlic rifjht, taken at late slii'ji:—Dahj •>/ 
Mil (I if I rate /'»■< <c'C(t»)■<’, 

I'ndor the i)rovisiuns of s. P»9.\ of tlic Cr. P. on 
the appciiraiK-e liefore him of the I'cison ugainst whom 
an Older is made, a Magistrate is bomnl to iiuestion 
liim as to wliether lie denies the exislimee of a jmhlic 
right of the way, river, channel or place, and if lie 
does 80 , tlic Magistrate must, before pi-oeeeding.s 
uinler s. 1117 or s. 13S, eiKpiin* into the matter. Tlo' 
Magistrate cannot refuse to emiuire into the matter 
merelybecau.se objection wa.s not taken until a late 
stage of tlie case. 

Rule against an order of the Sub-Divi¬ 
sional Magistrate, Naraingunj. 

Babu Prafulla Chandra Chakravard, for 
the Petitioners. 

Babus Prohoilli Chandra Chatterji and 
Asitaranjan Ghosh, for the Opposite Parly. 

JUDGMENT.— Under the Cr. P. C. 
now amended it is the duty of a Magistrate 
to proceed in accordance Avith the provi¬ 
sions of s. 139A Avithout Avaiting for the ob¬ 
jection to be raised by one of the parties 
to the proceeding. Under that section, on 
the appearance before him of the person 
against Avhom the order is made, the Magis¬ 
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trate is bound to question him as to whe¬ 
ther he denies the existence of any public 
riglit in respect of the Avay,river channel or 
‘lace and if he does so the Magistrate shall 
jefore proceeding under s. 137 or s. 138 
inquire into the matter. The Magistrate 
could not refuse to inquire into the matter 
because tlie objection AA’as not taken until a 
late stage of the case. 

We accordingly make this Rule absolute 
to this extent that A\'e direct the Magistrate 
to folloAv the procedure of s. 139A, Cr. P. 
0., before taking any further step in this 
matter. 

z. K. Rule made absolute. 


LAHORE HIGH COURT. 

Ci;i.\ii.SAL Appeal Xo. 232 of 1924. 

October 24, 1924. 

Present: —yiv. Justice Martineau and 
Mr. Justice Zafar Ali. 

AlAllOMhhl IDRIS— Accusbd-Apfell.4NT 

VC VSHS 

K.MPFROR AND ANOTHER—RESPONDENTS. 

Criminal Pruce'lnrc Codi: (Act V of 

y.tlAi SHbordinatc Court, refiisal ofjomkc 
c>rmid<iint -Order (\f apindlotc Court vuikiftg 

Apin -d, irhcilier lies. t 

S'ctU'ii irb-li of the (’r. P, C.givesa right of 
only when a Court has made or refused to make ft wm- 
plaiiil under s. 17(5 or •17()-A of the Code aud neittie 
of iluise sections relates to a complaint made b) 
('••nil on appeal from an order of a Subordinate tour 
refusing to make a complaint. From such an orae , 
ibei-efore, no apjieal lies. , .r 

Criminal appeal from an order pf 
District Judge, Delhi, dated the iStlil'eO' 
niary 1921. 

^Ir. Abdul Rashid, for the Appellant. 

Messrs. Sagar Cliand and J. L. A(ip“b 

for the Respondents. . ,i 

JUDGMENT.— Tlie question I'p^errea 

to us in this apiieal and in Appeals Xos. 
and 26C of .1924 is whether an appeal uea 
to tliis Court from an appellate . 

the District Judge making a . 

Avhich the Subordinate Judge flight a 
self have made under s. 476 of the b ■ * 
C. Section 476-B of the Code ri=,n 

of appeal only Avhen a Court has 
refused to make a complaint under s. 
s. 476-A, and iieitlierof those sections ^ j 
to a complaint made by a Court on 
from an order of a Subordinate 
fusing to make a complaint. We. the 
answer the question referred to as , 
negative. The appeals Avillbe laid 
the referring Judge for disposal. 

z. K. Reference answei'ed in the 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Exboution of-Decree Appeal No. 16 

OF 1924. 

April 6, 1925. 

present: —Wr. Daniels, J. C., and 
Mr. Dalai, A. J. C. 

MOHAMMAD SHER KHAN— 

Plaintiff—Appellant 
versus 

Seth BISHESHUR DAYAL and others 
—Dbfen d ants—Respon dents. 

Aforfgagc-Rerfemption -H’cwfe hy movtgaoce. question 
of, determination of—RestitiUion-~Separate 
(ftgr lies—Civil Procedure Code (.let \ of 

The question of the liability of a mortgagee in a 
redemption suit for alleged waste committed by him 
while he was in possession of the mortgaged property 
must be settled at the time of the preparation of the 
decree for redemption. After the tinal decree in the 
suit has been passed, the question caimot be gone into 
in an application under s. 144 of the C. V. L. ^or 
doss a ssparate suit lie for the recovery of the 
amount of the alleged waste from the mortgagee. 

Appeal against the judgment and decree 
of the Officiating First Subordinate Judge, 
Kheri, dated the 1st March 1924. 

Mr. Ghulam Hasan, for the Appellaut 
Messrs. Chkail Behari Lai and A. P. ben, 

for the Respondents. , , 

JUDGMENT.— An application oy 

Mohammad Sher Khan purporting to e 
one under s. 144, C. P. C., for restitution 
dismissed by the learned Subordinate 
Judge of Kheri and he has appealed to tnis 

■Court. , , . _ 

The appellant had mortgaged his pio- 
.perty to Seth Raghubar Dayal predecessor- 
in-interest of the respondents. The mpr - 
gage at its inception was simple foi s sum 
of Rs. 82,001) re-payable at the end of 5 years, 
during which time interest was 1° ^ ^ 

certain rate per cent, with 6 monthly • 
If the principal and interest were not paid 
at the end of 5 years the mortgagee w^ 
given the option to take Possession of the 
mortgaged property for a period of yea 
from the date of his entering into posse 
'sion, during which time the mortgagor was 
deprived under another condition oi 
mortgage of the right of redemption. 1 e 
original mortgagee’s son Seth 

Dayal exercised his option TiKt 

possession of the property on IJtn o } 

.'1913; In the written statement the appel¬ 
lant who was defendant to the ^it * 
pressed his intention lo redeem Uie pr 
perty. The suit was decreed 

pf the Subordinate Judge and the decree 

34 
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BISHESHUR DAYAL. 

was upheld by this Court. Afttr the 
decree was upheld by this Court Mohamrnad 
Sher Khan brought a suit for redemption 
on 18th June 1915. This suit was dismissed 
both by the Trial Court and this Court on 
the ground that under one of the conditions 
of the mortgage the mortgagee was entitled 
to remain in possession for 12 years after 
entering into possession. 

Special leave was obtained by Moliam- 
mad Sher Khan to appeal to the Privy 
Council from both the decrees of this Court. 
The judgment of the Privy Council is 
reported as Mohammad Sher Khan 
V. Swami Dayal (1). Their Lordships 
considered both the suits togethei, 
discharged the decrees of the Courts 
in India and directed the preparation of 
one preliminary decree for redemptioii in 
both suits in accordance with 0. XXXD , 
r.7, C P. C. Their Lordships further direct¬ 
ed that in taking accounts the period dur¬ 
ing which the mortgagee may have been 
in possession under the decree in suit of 
the mortgagee for possession should be 
excluded and during this period neither the 
mortgagee will be accountable for profits 
nor the mortgagor for interest, in accord¬ 
ance with one of the teniis of the mort- 

^^When the suit was remitted by this Court 
to the Trial Court for the preparation of a 
preliminary decree the Trial Court put 
Mohammad Sher Khan in possession at 
once This order was set aside by a Bench 
of this Court on 25th May 1922._ The mort- 
i/agee was restored to possession ami the 
Trial Court ordered to prepare a preliminary 
decree for redemption as directed by their 
Lordships of the Privy Council. In that 
i*udgment this Court explained the iialure 
of the Privy Council decree. It was observ¬ 
ed in that judgment ‘YVe construe the 
iudsment of their Lordships to mean not 
that the provision in the mortgage wheieby 
the mortgagee was to get possession foi 
default of payment of iiiteiest oi pa.'^n.ent 
of the moi^age-money at due date was 
altogether void but merely it 
be used to prevent redemption b> 
eaeor” We agree with this opinion. Then 
fnrdships held the possession of the mort- 
gagee^on breach of a condition of the 



L 
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mortgage to be legal b\it held that a con¬ 
dition directed towards enforcing such 
possession for 12 years was invalid and 
that the mortgagor can obtain redemption 
at any time even within that period. 

A preliminary decree for redemption as 
well as a final decree were prepared by the 
lower Court fixing a certain amount as 
payable by the mortgagor to the mortgagee. 

Appeals were brought by both parties to 
this Court as regards the amount of redemp¬ 
tion money fixed by the Trial Court and all 
these appeals were dismissed by a Bench of 
this Court on 22nd October 1923. 

On 22nd February 1923 Mohammad Sher 
Khan applied for restitution on the ground 
that the mortgagee has committed waste 
during the period of his possession. By that 
application he desired to recover compensa¬ 
tion for such waste. 


V. itHARE PRASAD, 1. 0.192^ 

to have been settled at the time of the pre¬ 
paration of the decrees for redemption. 

We dismiss this appeal with costs, 
z- K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

bEcoNc Civil Appeal i\o. 69 of 1925. 

April 9, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Boys. 

Pandit GIRDHARI LAL and others— 
Plaintiffs—Appellants 
versus 

KHARE PRASAD and others— 
Defendants—Respondents. 


We are of opinion that this application 
was rightly dismissed by the lower Court. 
As pointed out by us above the possession of 
the mortgagee was legal and this matter of 
waste ought to have been decided at the 
time when the preliminary decree for re¬ 
demption was passed. In fact Mohammad 
Sher Khan did apply for its decision at the 
time of the preparation of the final decree 
but withdrew his application. It is pro¬ 
vided by s. 76 (e) of the Transfer of Pro¬ 
perty Act that when during the continuance 
of the mortgage the mortgagee takes pos¬ 
session of the mortgaged property he must 
not commit any act which is destructive or 
permanently injurious to the propertv. It 
is further provided that if the mortgagee 
fails to perform this duty imposed upon him 
he may, when accounts are taken in pursu¬ 
ance of a decree for redemption, be debited 
with the loss, if any, occasioned by such 
failure. Jn effect what the appellant desires 
by his application is to disturb the decree 
for redemption which fixed the amount of 
the redemption money. 

No question of restitution arises here. 
The decree of their Lordships of the Privy 
Council maintained the mortgagee's posses¬ 
sion until he was redeemed, so there is no 
direction therein to put the mortgagor in 
the same position in which he was at the 
time he was dispossessed by the mortgagee. 
HLs prayer that his application may be 
treated as a plaint will be of no benefit to 
hiui because a separate suit cannot lie for 
the recovery of the alleged waste commit¬ 
ted by the mortgagee; the matter ought 


Civil Frocedure Code (Act V of WOH), 0. II, r. z— 
Agra Tenancy Act (II of 1901), $. 16S, Sch. IV-Suit 
for profits filed on day on which profits for lost 
have become payable—Claim with regard to profits of 
last year not included—Subsequent suit for recovery of 
profits, whether barred. 

The cause of action for a suit to recover a share 
of the profits accrues on the day on which the profits 
become payable or divisible. Where, therefore, a suit 
is brought to recover the plaintiff's share of the profits 
in respect of certain years on a date on which the 
profits for the last year have also become payable, but 
a claim with regard to those profits is not inoluded m 
the suit, a subsequent suit for the recovery of such 
profits would be barred xmder the provisions of 0- Hi 
r. 2 , of the C. P. C. 

Second appeal against a decree of the 
District Judge, Cawnpore, dated the 
of July 1924. 

Mr. Haribans Sahai^ for the Appellants ^ 

JUDGMENT.— This is a plaintiffs 
appeal arising out of a suit for profits which 
has been dismissed on account of the 
provisions of 0. II, r. 2, C. P. 0. . 

On the 1st of August 1916 the plaintiflD 
first instituted a suit for arrears of P^J^ 
for the years 1321 and 1322 Faslis. That 
suit was decreed and we are not now con¬ 
cerned with its merits. Subsequent to the 

1st of August 1916, the present suit was 
instituted for arrears of profits for the ye^ 
1323 Fasli. The plaintiffs themselves m the 
plaint alleged their cause of action to hav 
arisen on the 1st of August 1916. IJ® 
Courts below have held that, as the ngh 
to sue had accrued on the Ist of 
1916, it was the duty of the plaintiffs to 

include their present'claim in the 
claim and that they, not having do^}® ^ 
have rendered their subsequent suit 

to be dismissed under 0. IIj 2, O. r. 
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Under the Fourth Schedule, group (6) 
of the Agra Tenancy Act, the time from 
which limitaiton iiegins to run for a suit 
for arrears of profits is “ when the share 
of the profits becomes payable.” Under s. 
163 of the Act, profits are divisible on 
dates notified by the Local Government. In 
the present case it is not disputed that the 
date so notified was the 1st of August 1916 
and that the profits for the year 1323 Fasli 
became divisible on the 1st of August 1916. 
But the learned Vakil for the plaintiffs con¬ 
tends that, inasmuch as it would have beeen 
open to the lambardar to pay up the pro¬ 
fits in the course of the day, in fact, up 
till the end of that day, the plaintiffs’ right 
to sue had not accrued on that day and 
that it must be deemed to have accrued on 
the second day, namely, the 2nd of August 
1916. It is impossible to accept this con¬ 
tention. All that we have to consider is 
the date when the profits became payable 
or when they became divisible. As soon as 
the 1st of August 1916 commenced the 
rofits became divisible. It must, therefore, 
e held that they became divisible even in 
the early part of the morning. Had the plain¬ 
tiffs brought a suit for year 1323 Fasli, on 
the Ist of August 1916, it would have been 
impossible to throw it out on the ground 
that it was premature. It is clear, there¬ 
fore, that they could very easily have 
included the present claim in the former 
claim and they, not having done so, have 
rendered their suit liable to be dismissed on 
the technical ground of 0. II, r. 2, G. P. C. 
The result, therefore, is that we dismiss 
the appeal under 0. XLI, r. 11, C. P. C. 

Z- K. Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Miscellankods Application 
No. 574 op 1924. 

January 10, 1925. 

• Pmpt.-—Mr. Justice Zafar All. 
Pandit SHIV DATT and others— 

Petitioners 

I ^ versus 

Pandit MOTIRAM and another— 
n - I , Respondents. 

“rocedtire Code (Act V of 1008), 8. Zi- Trans- 
Application not made at earlieBt possible 
&ppprtttmty, whithev nusi bt rejecUd, 


The language of s. 22 of the C. P. C. is mandatory 
and an application made under that section inu.st be 
rejected vinlcss it i.s made at tlie earliest j) 06 dible op¬ 
portunity a.s dctailofl in the section. 

Application against an order of the Senior 
Subordinate Judge, Attock at Cainpbell- 
pur. 

Messrs. Jiican Lai Kapur and M. S. 
Bliagat, for the Petitioners. 

Dr. j\hind Lai, for the Respondents. 

JUDGMENT.— This is an application 
under ss. 22 and 23 of the C. P. C. for the 
transfer of a civil suit from the Court of 
the Senior Sub-Judge, Attock, at 
Campbellpur, where it was instituted and is 
now pending, ‘‘to the Court of competent 
jurisdiction at Abbottabad” in the North 
West Frontier Province. 

Mr. Nand Lai, who appears on behalf of 
the respondents, raises a preliminary ob¬ 
jection that the application does not lie 
as it was not made, at the earliest possible 
opportunity, or before the settlement of 
issues as required by s. 22 of the C. P. C. 
The facts are briefiy as below:— 

The suit is for dissolution of partnership 
and rendition of accounts. The partner¬ 
ship was entered into at Abbottabad and 
the business thereof was also carried on 
there. But two of the partners, i. e., de¬ 
fendants Nos. 1 and 2 resided in the Attock 
District and so the suit was instituted at 
Campbellpore with the previous permission 
of the Court granted under s. 20 (6) of the 
C. P. C At the first hearing of the suit 
defendants Nos. 2 and 3 raised the plea 
that the Court had no jurisdiction and 
thereupon two issues were framed to the 
following effect:— 

1. Whether the permission granted under 
8 20 (6) was contrary to law ? 

2. Whether the Court had no jurisdlo 

tioii to try the suit? , , 

Both these issues were decided against 
the plaintiff and the plaint was returned 
for presentation to the proper Court. This 
order was set aside on appeal by the Dis¬ 
trict Judge on the ground that tlie permis¬ 
sion granted could not be revoked. 

Thus, it is clear that the applicants in¬ 
stead of making an application to this 
Court at the earliest possible opportunity as 
required by s 22 adopted a wrong course 
bv raising the erroneous plea that the 
Court at Campbellpore had no jurisdiction 
and they did not appear in this Court till 
after that objection had been disallowed. 
The language of 9 . 22 being mandatorjTj 
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as held in Gulab Chand v. Sher Singh (1), 
this application must be rejected as it was 
not made at the earliest possible opportu¬ 
nity and I reject it accordingly. The ap¬ 
plicants would pay the respondents' costs 
in this Court. 

K. Application rejected. 

1) 3.') Iiid. Cas. (U6: 11 P. R. 1917; 150 P. W. R 
1916: IGP. L.R. 1917. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

M[SCEllaneous Civil Appeal No. 3 of 1925. 

February 27,1925. 

Present Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 

Babu SITAPAT RAM— Applicant— 

Appellant 

versus 

Lala MAHABIR PRASAD— Opposite Party 

—Respondent. 


appeal was passed in relation to an appli¬ 
cation made by the judgment-debtor under 
O. XXI, r. 90 of the C. P. 0., for setting 
aside the sale of his property in execution 
of a decree held by the opposite party. 
The Subordinate Judge dismissed the ap¬ 
plication. Hence this appeal. 

We are of opinion, that the order of the 
learned Subordinate J udge cannot be men¬ 
tioned and must be set aside. Amongst 
other grounds two need be stated for the 
purposes of this judgment ou which the sale 
was sought to be set aside :— 

1. An encumbrance of Rs. 27,000 was 
announced at the time of the sale by the 
Sale Officer at the instance of the deciee- 
holder. Previous to this the decree-holder 
had applied to the Court seized of the 
execution proceedings for an order of the 
encumbrance being shown in the sale prc^* 
clamation. The application was rejected. 
Without informing the Sale Officer of the 
fate that the application had met, the 
decree-holder prevailed upon him to pro¬ 
claim the encumbrance under considera* 


, Civil Procedure Code (Act V of lOOS), 0. XXI, r. 
dO—Excr.ution of decree-Salt—Application to notify 
encumbrance, rejection of—Encumbrance proclaimed 
by Sale OUicer—Property sold at inadequate price- 
irregularity—Substantial injury—Injunction staying 
sale, effect of~-Sale held after injunction, whether 
nullity. 

An injunction issued by a Court of competent 
jurisdiction directing that a sale about to be held in 
execution of ii decree should be stayed during the 
pendency of the suit in which the injunction is issued 
has the effect of stopping the sale altogether during 
the pendency of the suit, and if the sale takes place 
‘in spite of the injunction it is a mere nullity and 
.cannot be allowed to stand. 

, A decree-holder made an application that a certain 
encumbrance should be shown in the sale proclamation 
relating to certain property which was about to be 
sold in execution. The application was rejected but 
the decree-holder prevailed upon the Sale Officer to 
proclaim the encumbrance at the time of the sale 
As a consequence of this proclamation the property 
was sold at a grossly inadequate price: 

Held, that there was material irregularity in the 
conduct of the sale which had resulted in substantial 

injury to the judgment-debtor and that the sale must 

consequently be set aside. 


Appeal against an order of the Subc 
nate Judge, Fyzabad, dated the23rd Dec 
her 1924. 

Messrs. AH Mohammad, Ram Bkar 
Lai and Raj Narain Shukla, for 
Appellant. 

Mr. A. P. Sen, for the Respondent 
JUDGMENT.-This is the judgm 
debtor's appeal from the order of the f 
ordinaie Judge of Fyzabad, dated 
33rd December 1924. The order m 

^ * i 


tion. 

2. The property in question was the 
subject matter of a declaratory suit pend¬ 
ing in the Court of the Additional Sub¬ 
ordinate Judge of Fyzabad. The plaint* 
iff of that suit asked that Court for an 
injunction staying the sale in execution of 
the decree now under appeal. The prayef 
was accepted and an order was issued on 
the 18th April 1923 containing the term 
of the injunction staying the sale which 
was to come off 'on the 20th April. When 
that injunction reached the Court, execut-r 
ing the decree that Court refused to 
stay the sale but added that the sai® 
would not be confirmed till the decision 
of the declaratory suit. The sale was, 
therefore, held on the 20th April 1923. 

The learned Subordinate Judge is oi 
opinion that both these grounds constitute 
material irregularities in publishing 
conducting the sale hut the judgment 
debtor had failed to show that he suffere 
any substantial injury or loss for tn® 
person of either of the two irregulariti®®' 
We are unable to agree in this opini® 
of the learned Subordinate Judge. 

As to the first ground the sale prooj^ 
tion showed the estimated value of tn 
property to be Rs. 5,831-6-4 and there w 
no encumbrance entered in the sale 
dlamation. As soon as the eDCumwau 
of Re. 27,000 was announced tbeTWU® 
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the property was reduced to zero point. 
.The result was that the decree-holder 
himself purchased the property for a sum 
of Rs. 100. It is impossible to resist the 
inference that the loss which the judg¬ 
ment-debtor suffered was due to the irre¬ 
gularity in proclaiming the encumbrance of 
the sum of Rs. 27,000. 

As to the second ground the question 
raised thereby establishes much more than 
a mere irregularity. 

We think the injunction granted by the 
Additional Subordinate Judge had the 
effect of stopping the sale altogether dur¬ 
ing the pendency of the declaratory suit. 
It was granted by a Court of competent 
jurisdiction, and was, therefore, binding, 
if the sale did take place inspite of that 
injunction, as it has taken place, we think it 
amounts to a nullity. 

We, therefore, accept this appeal, set 
aside the order of the lower Court and 
set aside the sale. The depree-holder is. 
of course, at liberty to take any other 
step for executing his decree which he 
may be advised to take. The appellant 
will have his costs of this Court as well 
us of the lower Court of this proceeding 
from the respondent. 

^ -z. K. Apptal accepUd. 

% 
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LAHORE HIGH COURT, 

Civil Revision No. 360 of 1924. 

February 2, 1925. 

Present .-—Sir Shadi Lai, Kt., Chief Justice. 

Firm SHANKAR DAS-NAND LAL 
—Defendants—Petitioners 

versus 

Firm AMIR CHAND-LAKHMI 

DAS— Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908) t 0) (^)i 
Sck. 17, paras. SO, SI —Arbitration without interven; 
tioB: .,0.7 Court—Application to filt award — Objections 
overruled—Decree in accordance with award — Appeal, 
'Whether lies. 

An appeal is competent under s. 104 (1) (/) of the 
P*- P. 0. from an oi'der filing an award, though there 
IS no appeal from a decree passed in accordance '^^th 
f^e. award. This right of appeal conferred by,the 
' Wgislature cannot be defeated by the mere fact that 
no ejpre 53 order filing the award is made. , 
in a proceeding to file an award made by arbitra- 
.tOM .vdthont tfie intervention-of tjie Court, the Court 
di^issed the objections preferred by the defendant 
• pswed.a decree in accordance with the award ; 


Held, that the decision of the Court dismissing the 
objections amounted to an order tiling the award and 
was subject to appeal under the provisions of s. 101 
(1) if) of the C. V. C. 

Revision from a decree of the Senior 
Sub-Judge, RawAipindi, dated the 26th 
February 1924. 

Dr. Nand Lai, for the Petitioners. 

Mr. M.S. Bliagat, for the Respondents. 
JUDGMENT.— The plaintiff applied to 
the Subordinate Judge under para. 20 of 
the Second Schedule to the C. P. C. praying 
that an award made by the arbitrators, 
without the intervention of the Court might 
be filed in Court. The defendant on receiv¬ 
ing notice preferred objections to the award 
which were, however, overruled by the 
Trial Court which ultimately i)assed a dec¬ 
ree in accordance Avith the award. Tlie 
defendant preferred an appeal to the Senior 
Subordinate Judge, who has, however, dis¬ 
missed the appeal on the ground that -‘there 
is no distinct order of the lower Court for 
filing the award in Court”, and that conse¬ 
quently the appeal was incompetent. 

Now, it is not disputed that an appeal 
is competent under s. 104, sub s. (1) cl. (/), 
of the C. P. C. from an order filing an 
award, though there is no appeal from a 
decree in accordance with the award. A 
perusal of the record shows that the Trial 
Court dismissed the objections preferred by 
the defendant and then passed a decree in 
accordance Avith the award. It is true that 
there is no order in so many Avords that the 
award be filed, but there can be no doubt 
that the decision of the Court dismissing 
the objection amounted to an order filing 
an award. The right conferred by the 
Le^-islature cannot be defeated by the meie 
fact that no express order filing the aAvard 

Accordingly, I hold that the order of the 
Trial Court Avas appealable, and accepting 
the application for revision 1 remit the 
case to the Senior Subordinate Judge for 
decision in accordance with laAv. Costs in 
this Court shall abide the event. 

^ Revision accepted. 
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CALCUTTA HIGH COURT, 

Appeal from Appellate Decree No. 157 

OF 1923. 

February 6. 1925. 

Present: —Mr. Justice Suhrawardy and 
Mr. Justice Cuming. 

SATINDRA MOHUN TAGORE-Plaintiff 

—Appellant 
versus 

RAM SUNDAR DAS and others— 
Defendants—Respondents. 

H<i}(i(tl Temnicy Act {VIII of ISSo\ 8. WS- Tank, 
lease of Assessment of rent. 

A tank can he leased for agricultural purjwaes, e.g., 
for irrigating adjacent lands or watering the cattle 
u.sed for cultivation. A tank so leased can be assessed 
to rent under s. 105, Bengal Tenancy Act. 

Appeal against a decree of the Special 
Judge, dated the 10th of June 1922, 
modifying that of the Assistant Settlement 
Officer, Hajigunj, dated the 21st of 
August 1920. 

Babu Him Lai Chuckerburty, for the 
Appellant. 

Babus Mohendra Nath Roy and Upendra 
K^imar Roy, for the Respondents. 

JUDGMENT, 

Cuming, J. —This is an appeal by the 
landlord against an order of the Special 
Judge dismissing his application under 
s. 105, Bengal Tenancy Act, for assessment 
of fair and equitable rent for a certain tank. 
The case of the defendant M’as that in the 
finally published Record of Rights it was 
noted that the holding was liable to be 
assessed but that no rent was actually being 
paid. The holding in question in this case 
was a tank which was recorded in Khatian 
No. 14. The case of the defendants-respond- 
ents was that this tank was included in a 
javia which they held under a service tenure 
granted by the appellant. The Assistant Set¬ 
tlement Officer came to the finding that this 
tank formed part and parcel of the ;amo 
which the defendants held for more than 
30 years under the chakrandar. On appeal 
the learned Special Judge has held that 
this tank was not included in the jarria 
which the defendants held under the 
chakrandar, and he has held that as it has 
been in the possession of the respondents 
for a much longer time, it could not be said 
that it was included in the jama held 
directly under the appellant. He then 
went to say that as the tank was not in¬ 
cluded in the chakran and as no rent was 
being paid for it, be was entitled to have 
the rent aesessed. He, however, finds that 


an application for assessing rent on a tank 
only is not maintainable under s, 105 as a 
tank is not leased for agricultural purposes. 
From this I take the learned Judge to mean 
not that this particular tank was not leased 
for agricultural purposes but that in no 
case can a tank be leased for agricultural 
purposes. This view appears to me to be 
not well-founded. Obviously a tank can be 
leased for agricultural purposes; for in¬ 
stance for irrigating adjacent lands or 
watering the cattle used for cultivation, 
The learned Special Judge, therefore, was 
not correct in holding that a tank can in 
no instance be leased for agricultural pur¬ 
poses. 

The result, therefore, is that this appeal 
is allowed, the decree of the lower Appel¬ 
late Court set aside and the case sent back 
to that Court to determine -whether tha 
lease of this tank was or was not for agri¬ 
cultural purposes. If it was for agricultural 
purposes, the case is clearly one governed 
by 8. 105 and in that case the learned 
Judge will have to consider whether rent 
can be assessed on it and if so, how much, 
If, on the other hand, he finds that the tank 
was not leased for agricultural purposes, 
then there can be no application of s. 105. 
Costs will abide ths final result. We assess 
the hearing fee at two gold mohurs. 

The cross-objection is not pressed and is, 
therefore, dismissed without costs. 

Suhrawardy, J.—I agree. 

N. H. Appeal allowed: 

Cross-objection dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Execution op Decree Appeal 

No. 61 OF 1924. 

March 19, 1924. 

Present;—Mr Daniels, J»C. 
BADAL SINGH—Judgment-Debtor— 

Appellant 

versus 

GUR PRASAD-SiNGHandanothbe- 

Decrbe-Holdrhb—Respondents. ^ 

Civil Procedure Code (Act V of 1908), 0. AAi. 

—Execution of decree—Sale, whether 
aside by compTomue between judgment-ae 

decree-holder. , v- 

The rights of an auction-purchaser 
ed by any agreement between the ]ua^ - 
and the deoree^holder. An auction-sale cann , 
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fore, be set aside as the result of a compromise be¬ 
tween the decree-holder and the judgment-debtor. 

Appeal against the decision of the Sub¬ 
ordinate Judge, District Fyzabad, dated 
the 24th July 1924, reversing that of the 
Munsif, Hawaii, Fyzabad, dated the 10th 
May 1924. 

Mr. 5. M. Ahmad, for the Appellant. 

Mr. R. D. Sinka, for the Respondents. 

JUDGMENT.— The order of the Court 
below setting aside the sale is correct. No 
ground entitling him to have the sale set 
^ide under 0. XXI, r. 90 was alleged in the 
judgment-debtor’s application. It is true 
that the decree-holder consented to the sale 
being set aside. Respondent is not the 
decree-holder but an independent pur¬ 
chaser, and his rights could not be affected 
by any agreement of the judgment-debtor 
and the decree-holder. I accordingly dismiss 
the appeal with costs. 

z. K. Appeal dismisfted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1218 op 1923. 

April 8. 1925. 

Present;—Mr. Justice Mukerji. 

JAI NARAIN SINGH and another— 
Plaintiffs—Appellants 
versus 

MANDHAT SINGH and others— 
Defendants-Respondents. 

CivU Procedure Code (vlci V of 1908), 0. XLI, r. A 
brought by two plaintiffs, dismissal of—Appeal 
by oruSuit decreed by Appellate Court in favour of 
^P'Pfo.ling plaintiff—'Non-appealing plaintiff, whether 
entitled to decree—Discretion of Court — Appeal, second, 
whether lies. 

A suit to recover certain property was brought by 
^0 plaintiffs, but was dismissed by the Trial Court. 
Only one of the plaintiffs appealed describing his 
appeal as being one under 0. XLI, r. 4 of the C. P. C. 
The Appellate Court decreed the suit so far as the ap¬ 
pellant was concerned but did not pass a decree in 
of the plaintiff who had not appealed : 

, that the matter was within the discretion of 
the Appellate Court and that that Court having 
exercised its discretion in refusing to pass a decree 
m favour of the non-appealing plaintiff, no second 
?PP®®1 .lay against that decree at the instance of the 
latter, inasmuch as the lower Appellate Court was not 
bound to pass a decree in his favour simply because 
lU8 title had been made out. 

Second appeal against a decree of the 
First Additional District Judge, Gorakb- 
PUTt dated the I7th of May. 192?, 


Mr. Shiva Prasad Sinha, for the Appel¬ 
lants. 

Mr. Haribans Sakai, for the Respondents, 

JUDGMENT. —Two of the plaintiffs 
are the appellants before this Court. Origi¬ 
nally there were three plaintiffs—the appel¬ 
lants and one Ori. Ori withdrew from the 
claim at an early stage of the suit which 
was dismissed by the Court of first instance. 
Ori and the father of the appellant No. 2 
Bhagwati claimed to be the sons of Gaya 
Singh and on foot of that right claimed the 
property. The appellant No. 1 Jai Narain 
is a transferee from them and is a party as 
such. The suit having been dismissed,' Jai 
Narain alone appealed to the lower Appel¬ 
late Court and he did not make Bhagwati 
a party. In the ground of appeal no doubt 
Jai Narain stated that he was appealing 
under 0. XLI, r. 4 of the C. P. C. The 
learned District Judge considered the ques¬ 
tion whether he should pass a decree (the 
appeal succeeding) in favour of Jai Narain 
alone or also in favour of Bhagwati. Con¬ 
sidering the point, he came to the conclu¬ 
sion that he should pass a decree in favour 
of only Jai Narain. 

In this Court the sole ground taken is 
that the lower Court ought to have made a 
decree in favour of Bhagwati as well. 


So far as Jai Narain himself is concerned, 
he got all the property that he had pur¬ 
chased decreed in his favour. He had, 
therefore, no right of appeal. As regards 
Bhagwati the question is whether the Court 
below was wrong in not making a decree 
in his favour as well. The matter was 
within the discretion of the lower Appellate 
Court and it having exercised that discre¬ 
tion in my opiniou, no appeal lies on behalf 
of Bhagwati. The Court was not bound to 
make a decree in favour of Bhagwati 
simply because his title had been made 
out. Ori abandoned his suit. Bhagwati 
was only a nephew of Ori and accord- 
in®' to the statement in the plaint 
Drl and Bhagwati formed a joint Hindu 
family. It is possible that Bhagwati too 
did not wish to prosecute the suit. He pre¬ 
ferred not to appeal. In Narain Dikshit v. 
Benaik Bhat {i}, it was held that a Court 
is not bound to exercise its^ discretion in 
favour of a party under 0. XLI, r. 4 of the 
0 P. C. The appeal, therefore, must fail in 

its entirety. ^ 

Cross-objections have been filed on be- 
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half of the respondents. It is urged on 
their behalf that the lower Appellate Court 
did not consider any plea other than the 
legitimacy of Ori and Aughii that had been 
raised on their behalf. The learned Judge, 
however, clearly mentions that the defend¬ 
ants had raised all conceivable pleas to 
resist the suit and it is clear, therefore, that 
the Judge was not unaware of the fact 
that pleas other than that of legitimacy had 
been raised in the suit. But the learned 
Judge goes on to say that the only ques¬ 
tion that he had to decide in the appeal 
was the question of legitimacy. This shows 
that the respondents never put forward, in 
support of the decree, the other pleas that 
they had raised by way of defence in the 
suit, and had already been decided against 
them. I am not, therefore, prepared to 
accept the cross-objections and to call upon 
the Court below to decide the other 
points raised by the respondents in the 
Court of first instance. 

In the circumstances the appeal and the 
cross-objections are both dismissed with 
costs, the costs including Counsel’s fees in 
this Court on the higher scale. 

K. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Rent Appeal No. 24 of 1924, 

April 20, 1925. 

Present;—Mr. Ashworth, A. J. C. 
LACHMI NARAIN and others—Plaintiffs 

—Appellants 
versus 

RAMANUJ SINGH— Defendant— 

Respondent. 

Ondli Rent Act (XXII of ISSO), s. 121 —Ejeclment 
suit-TrespuKser Ai'rears of rent, whether can be 
claimed. 

A person entitled to eject another person who is a 
tresp!i.ssor on a holding Ciui claim under s. 127 of the 
Oudh Kent Act arrears of rent from such person, as if 
lie were his tenant, and such a claim is not inconsist- 
.ent with the position that the defendant is otherwise 
merely a trespas.ser. fp. 536, col. 2.] 

Appeal against a decree of the District 
• Judge, Fyzabad, dated the 10th September 
1924, reversing that of the Assistant 
Collector, First Class, Fyzabad, dated the 
_31st October 1923. 

. Mr, R. D. Sinha^ for the Appellants. 

Mr, WanHasan^ for the Respondent, 


JUDGMENT.— This ^ second rent 
appeal arises out of a suit brought by the 
plaintiffs-appellants Lachhmi Narain, etc., 
against one Ramanuj Singh under s. 127 
of the Oudh Rent Act for arrears of rent. 
The suit was decreed and under sub-e. (2) 
of s. 127 a decree for ejectment was 
passed. The judgment of the Assistant Col¬ 
lector is dated 31st October 1923. 

The defence set up by the defendant- 
respondent Ramanuj Singh was inter alia 
that he had got the plaintiffs’ permission 
to retain the land and alternatively that 
he held the land from one Ram Sewak 
who was the tenant-in-chief. On these 
two pleas Issues Nos. 4 and 5 were framed 
hut they Avere both decided against the 
defendant-respondent Ramanuj. 

In first appeal to the District Judge 

of Fyazabad the defendant-respondent 

urged that both these findings of the 
h^irst Court were wrong. The District Judge 
did not come to any decision on these two 
findings of the First Court but he allowea 
the appeal on the ground that the plaint¬ 
iffs in their plaint had described the 
defendant as a sub-tenant and he hfiu 
that 8. 127 could not be invoked against 
a person who was admittedly a sub-tenant. 

In second appeal to this Court R 
pointed out that a person entitled 
eject smother person, who was a trespass 
on a holding, could claim under s. t 
arrears of rent against that person as 
he were his tenant and that such a eta 
was not inconsistent with the 
that the defendant was otherwise j 
a trespasser. The appeal was 
by this Court by an order dated 
July 1924 and the District Judge 
directed to re admit the appeal and P 


ceed to decide it. . , j 4 a 

The District Judge has again 

decide the grounds of appeal raise 


the defendant-respondent i>^ * cn 

.effect the District Judge has stated ^ 


enect me Disinct duage xma j 

the defendant’s pleadings it appear 
the defendant believed that Rain , 
was the tenant-in-chief of 
also appeared that he the Yhe 

taken a mortgage from Ram °?^\'heiDg 
District Judge has held, that ther 
no evidence of the relation o 
lord and tenant existing wcidd 

plaintiff and the defendant, a 
not lie under s -127, He jais®^ 

that the pleadings of the 
the question of .the validity 
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As to the first decision it is curious 
that the District Judge in his first judg¬ 
ment threw out the suit on the ground 
that 8. 127 would not apply where the 
plaintiff admitted the defendant to be his 
tenant. He has now held that s. 127 will 
not apply where no relationship of land¬ 
lord and tenant exists between the plaint¬ 
iff and the defendant. The proper view 
is that 8. 127 applies to a case where a 
plaintiff alleges a person to be a tres¬ 
passer but agrees that in order to get a 
decree' for rent from him he wilt treat 
him as a tenant, in the way that s. 127 
permits. Tlie question whether a mort¬ 
gage by a tenant is legal or not did notarise 
in the ca^^e, ar^any rate at the stage that the 
case was in when the appeal was pre¬ 
ferred to the District Judge. The defend¬ 
ant stated that he had a mortgage from Ram 
Sewak. The plaintilVs denied that Ram 
Sewak was tenant of the land and con¬ 
sequently they denied by implication that 
any mortgage by Ram Sewak could assist 
the defendant to resist the suit. If the 
District Judge were to find as against 
the Assistant Collector who tried the case 
that Ram Sewak was tenant-iu-chief, and 
not the plaintiffs, then the suit would fail 
because the plaintiffs would have failed 
to prove as required by s. 127 that they 
were the persons- entitled to^ eject the 
defendant as trespasser and it would not 
he necessary to enter into the question of 
mortgage by Ram Sewak. 

The finding of the District Judge that 
on the pleadings [of the defendant no 
Bait will lie under s. 127 is set aside 
and the case is remanded again to the 
District Judge for decision of the ques¬ 
tions raised by the defendant’s appeal 
to him. The costs of this appeal will 
abide the result. 

z. K. Case remanded. 


PATNA HIGH COURT. 

Appeals PROM Original Orders Nos. 12o and 

118 OF 1924. 

March 5,1925. 

Present : — Justice Sir B. K. Mullick, Kt., 

and Mr. Justice Rose. 
SHAMNARAYAN SINGH-Appellant 

versus 

BASDEO PRASAD ylNGH-RESPONDENT 

^ ' CivU Pro^dvre Code {Act V of 1008), 0. XX/, r ,. 


RASDRO PRASAD STXOH. 

Execution of decree Suk, whether can be set aside 
by compromise. 

Tlie only ground upon wiiich a decree-liolder can 
apply to have a sale set aside is that the judgment- 
debtor ha.s no saleable interest in the property. There 
i.s no provision in the C, P. U. for allowing an adju.st- 
ment between the parties after a sale has been held. 
The sale is a solemn act and the Court is not compe¬ 
tent to set it aside merely at the request of the parties, 
[p. 5.38, col. 1.] 

Appeal from an order of the Subordi¬ 
nate Judge, First Court, Saran, dated the 
10th May 1924. 

Mr. S. K. Ultra, for the Appellant. 

Messrs. N. -V. Siiiha, B. P.Sinfia, S. S. P. 
Singh and U. N. Singh, for the Respondent. 

JUDGMENT. 

Mullick) J.— These two appeals arise 
out of the execution of two decrees for 
Rs. 7,161-2-0 and Rs. l,07u obtained by the 
respondent Basdeo Prasad Singh against 
the appellant Sham Narain Singh. In 
execution of the former decree the pro¬ 
perties of the judgment-debtor and his 
sons, who with him were members of a 
joint .Mitakshara family were attached 
and sold and purchased by the decree- 
holder on the 15th March 1924. On 
the 31st March the decree-holder is alleged 
to have filed a petition stating that he 
had made a compromise with the judgment- 
debtor and praying that the sale should be 
set aside. On the 10th May 1924, the 
application was disallowed and the sale 
was confirmed. This order was made in 
the Execution Case No. 221 of 1923. The 
o’here.xecution case, namely. No. 3 of 1924 
which was for the other decree, was disposed 
ofbv tvansferring a sum of Rs. 237 from 
the * sale-proceeds in Case No. 221 of 1923 
to the credit of Basdeo Narain for the satis¬ 
faction of the other decree. ^ ^ 

Appeal No. 118 of 1924 is preferred against 
thp final order in Execution Case No. 221 
of 1923 and Appeal No. 125 of 1924 is 
preferred against the final order in Execu¬ 
tion Case No. 3 of 1924. 

It is contended before us that the 
Subordinate Judge should be directed to 
set aside the sale in Execution Case ^'O. 
221 and his final order in Execution Case No. 
t and refund to ihe decree-holder the 
deposit made by him on account of part 
of*^the purchase-money, or, at any rate, 
should be directed to make further in- 
Quiry into the question whether the decree- 
holder had, in fact, filed the application of 
the 31st March 1924, It appears that on 
the 2nd April 1924 the decree-holder 
appeared in Court and repudiated the peti- 
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tion that had been made on the 31st March. 
He said that he had not compromised with 
the judgment-debtor and that he had never 
filed any petition to set aside the sale. 
The learned Judge held that the C. P. C., 
did not authorize him to entertain any appli¬ 
cation to set aside the sale by arrangement 
between the decree-holder and thejudgment- 
debtor and he dismissed the application. In 
my opinion this decision was correct. The 
only ground upon which a decree-holder can 
set aside his own sale is that the judg¬ 
ment-debtor has no saleable interest in 
the property. There is no provision in 
the Code for allowing adjustments between 
the parties after the sale has been held. 
The sale is a solemn act and the Court is 
not competent to review it merely at the 
request of the parties. The Subordinate 
Judge was, therefore, right in confirming 
the sale. 

There were allegations made by the 
decree-holder that he had been wrongful¬ 
ly confined and had been coerced by the 
judgment-debtor Sham Narayan into sign¬ 
ing certain documents and that the applica¬ 
tion of the 31st March had been made by 
some one who had falsely impersonated 
him (the decree-holder). The Subordinate 
Judge declined to go into this allegation 
as a criminal case was pending in regard 
to that matter. We understand that since 
then Sham Narayan after convictionby the 
Court of first instance has been acquitted 
in appeal. 

In Appeal No. 118 of 1924 nothing fur¬ 
ther remains to be done except to affirm the 
Subordinate Judge’s order and to dismiss 
the appeal with costs. 

In Appeal No. 125 the same result follows. 
The Subordinate Judge’s final order in 
Execution Case No. 3 of 1924 will be affirm¬ 
ed and the appeal dismissed. There will be 
no separate costs in this case. 

Ross, J, —I agree. 

z. K. Appeals dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 199 op 1924. 
April 9, 1925. 

Present: —Mr. Dalai, J. C. 

Babu MANOHAR LAL— Plaintiff 

—Appellant 

VCTStlS 

RAM RATTAN PATHAK and another- 
Defe.ndants—Opposite Parties. 

Oudk Rent Acf (7 of 1923), s. 17 (3)—Landlord and 
tenant—Payment in addition to rent, whether canbt 
claimed through Court. 

All that cl. (3) of s. 17 of the Oudh Rent Act of 1923 
lays down is that if a landlord recovers a sum from a 
tenant in addition to the rent, the sum recovered 
would be considered as a payment illegally enforced 
and can be claimed back by the tenant. This does 
not mean that prirjr to the addition of cl. (3) to s. 17, 

a landlord was entitled to recover through Court any 
sum in excess of the rent due. A demand for such s 
payment was illegal before the addition of cl. (3) to 
s. 17 and is illegal even after such addition and 
cannot be enforced in a Court of Law. 

Application against a decree of the 
Munsif, Sultanpur, dated the 26th Sep- 
tember 1924. 

Mr. N. C. Dutt for Mr. R. D. Sinha, for 
the Appellant. 


JUDGMENT.— The plaintiff sued in 
the Court of Small Causes for recovery of 
Rs. 55 from tenant Ram Rattan Pathak 
and from his own late karinda Jit Bahadur 
under the following circumstances. In 
August 1921 the plaintiff re-admitted Ram 
Rattan Pathak to a tenancy on Ram Rattan 
promising to pay him Rs. 60 for costs of 
litigation and other expenses. Ram Rattan 
admits this agreement. It was said that 
Ram Rattan paid Rs. 5 and Rs. 55 was due 

from him. The defence of Ram Rattan'ras 
that he had made payment to Jit Bahadur, 
who denied this. The Court of Small Causes 
definitely held that no such payment ws® 
made to Jit Bahadur; so this revision 
against Jit Bahadur does not lie unue 

any circumstances and is liable 
As regards Ram Rattan it is argued tna 
the recovery of nazrana was not ilieg 
prior to the passing of the now amende 
Oudh Rent Act I of 1923. This arg^i 
misunderstands the addition of cl. ( 3 ) 

tos. 17. The recovery of any sum in add! 

to rent could never be enforced tbroug 
a Court before the passing of this a 
just as much as it could not be 
ly. All that the Act laid down ^ 
if any nazrana was recovered the 
covered would be considered as a 
illegsdly enforced and could be ootaw 
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back. This does not mean that prior to 
the addition of cl. (3) to s. 17 a zemindar 
was entitled to recover through Court any 
sum in excess of the rent due. After the 
passing of the amendment even if the 
mzrana is recovered amicably, it will be 
presumed that the payment was illegally 
enforced and the landlord would be liable 
to the penalty provided by s. 17. The 
demand, however, was illegal before and is 
illegal at present and cannot be enforced 
through a Court of l^aw. 

I dismiss this application with costs. 

Z. K. Application dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 805 of 1925. 

June 15, 1925. 

Presenf:—Mr. Justice Sulaiman. 
RAJARAM DHAR DUBE and others— 


.TADCNANDAN DEAR DUBE. 

obtained possession of the entire tenancies 
from their mortgagors Bribhukhan and 
Musammat Bahorna. The plaintiffs are the 
sons of Sribhukhan. The defence raised by 
the mortgagees was that Raghubir, the 
brother of Tanku also had an interest which 
he subsequently relinquished in favour of 
the zemindar, whose interest has devolved 
on the mortgagees; and they further urged 
that Musammat Bahorna died childless, 
and her interest in the holdings also 
lapsed to the zemindar. The lower Appel¬ 
late Court has not allowed them to raise 
any such pleas. I am of opinion that the 
lower Appellate Court was right. It is not 
open to the mortgagees to say that at the 
time when the mortgage was made any 
one other than Sribhukhan and Musammat 
Bahorna had also an interest in the mort¬ 
gaged property. They are estopped from 
setting up the interest of a third party. 
They cannot do so so long as they have 
not handed over possession to the repre¬ 
sentatives of their mortgagors. It. there¬ 
fore, must be assumed in this case that 
for some reason or other Raghubir had no 


Defendants—Appellants 
versus 

JADUNANDAN DHAR DUBE and others 

—Plaintiffs—Respondents. 
Uortgage—Red^mption suit—Mortgagee, whether can 
set up interest of third party—Estoppel—Landlord 
and tenant—Joint tenancy—Death of one tenant— 
SuTfivorship. 

In 8 suit for redemption it is not open to the mort¬ 
gagee to say that at the time when the mortgage was 
mdeany one, other than the mortgagor, had also an 
interest in the mortgaged property. He is estopped 
from setting up the interest of a third party in answer 
to a suit for redemption. So long as he has not hand¬ 
ed over possession of the mortgaged property to the 
mortgagor or his representatives, it is not open to 
him to set up the interest of a third party. 

In a case of joint tenancy if a joint tenant dies 
without any heir-at-law his interest survives to the 
smviving joint tenant. The death of a joint tenant 
without heirs does not in any way benefit the zemindar 
hut the surviving tenant still remains the tenant of 
the whole holding. 

Second appeal against a decree of the 
Second Additional Judge, Gorakhpur, dated 
the 2l9t January 1925. 

Mr. Hamandan Prasad, for the Appel¬ 
lants. 

JUDGMENT.-This is a defendants’ 
appeal arising out of a suit for redemption. 

It appears that Sribhukhan and Musammat 
Bahorna, the widow of his uncle Tanku, 
made a mortgage of certain ex-proprietary 
tenancies in favour of the defendants. 
Raghubir, the brother of Tanku was no 
party to that mortgage. The defendants 


longer any interest left at the time when 
the mortgage was made and that the two 
persons, Sribhukhan and Musammat 
Bahorna, only were jointly entitled to make 
th^. mortgage in favour of the defendants. 

The other plea that the interest of Musam¬ 
mat Bahorna has lapsed to the zemindar is 
also without any force. In case of joint tenan¬ 
cies ifajoint tenant dies without any heir-at- 
law, her interest survives to the surviving 
joint tenant. The surviving joint tenant does 
not lose his right in half the tenancy. 
Holdings cannot he divided in that way. 
The death, therefore, of a juint tenant with¬ 
out heirs does not in any way benefit the 
zemindar, but the surviving tenant still 
remains a tenant of the whole holdings. 
That is a well-recognized principle under¬ 
lying joint tenancies. The plaintiffs, there¬ 
fore as the representatives of Sribhukhan 
were when the other co-mortgagor died 
childless, entitled to redeem the entire 
mortgaged property on payment of the en- 


e sum. . , . , j . 

Thp anneal is without any force and is 

'missed under 0. XLI,r. 11 C P. C. 


* 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Civil Appeal No. 22 of 1925. 

ilarcli 27, 1925. 

Present Mr. Wazir Hasan, A. J. C., 
and Mr. Dalai, A. J. C. 

Thafcurain DHIRAJ KUWAR— 
Defendant—Appellant 

B. SARJU NARAIN SINGH— 
Plaintiff—Respondent. 

Civil Procedure Code I Act T of lOOS), 0. VIII, rr. 

}, 0, 10, 0. IX, n'. 0, /•’. 0. XLlil, r. 1 (bj —Defendant 
not specifically reifuired to file written statement — 
Absence of defendant on first hearing — Procedure — 
Judgment pronounced against defendant— Application 
to set aside decree, whether maintainable. 

Rule 10 of O. VIII of the C. P C. applies onlj* to 
a specitic requirement by the Court to tlie filing of 
a \vTitten statement and not to a general direetion in 
the summons that a written statement may be filed. 

Where a defendant who has not been specifically 
required either under r. 1 or under r. 1) of (). VIII, 
of the C. P. C., to file a written statement is not 
present on the first day of hearing, the Court ought to 
proceed under 0.^ IX. r. (>, of the Code and not 'under 
0. VIII, r. 10. Where in such a case the Court pro¬ 
ceeds under r. 10 of O. VIII and passes judgment 
against the defendant, the defendant is entitled to 
maintain an application under r. 1.3 of 0. IX to set 
aside the decree passed against him. 

Appeal against an order of the Sub¬ 
ordinate Judge, Fyzabad, dated the 8th 
January 1925. 

Messrs. S. M. Ahmad and H. N, Dass, for 
the Appellant. 

Mr. A. P. Sen, for the Respondent. 

JUDGMENT. —The plaintiff Sarju 
Narain Singh sued Thakurain Dhiraj Kuar 
for possession of a certain property and for 
mesne profits. A summons was issued to 
the defendant and purports to have been 
duly served on her agent Hira Singh. On 
the date fixed for hwing, the 25th Septem¬ 
ber 1924, the learned Subordinate Judge 
proceeded under 0. VIII, r. 10, 0. P. 0. He 
held that the defendant was required to 
file a written statement and as she had 
omitted to do so the Court was entitled to 
pronounce judgment against her and he 
passed judgment against her accordingly 
The law under O. XLIII, r. 1 (6) allows an 

appeal from a judgment pronounced under 
0. (VIII, r. 10. 

Within the time allowed by law for an 
application under 0. IX, r. 13, the defendant 
applied to have the order of the Court 
dated 25th September, 1924, set saide. She 
treated it as an ex parte decree. The 
l^rned Judge dismissed this application on 
the ground that no proceedings under 
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0. IX, r. 13 were permissible because an 
appeal lay from a judgment pronounced 
under 0. VJII, r. 10. 

The defendant has appealed from the 
dismissal of her application. We are of 
opinion that the learned Judge of the lower 
Court took proceedings wrongly under 
0. VIII, r. 10. It is true that in the sum¬ 
mons there is a direction to the defendant to 
file a written statement on 19th September 
1924. This direction, however, was not 
given by the Court on a consideration of the 
facts of the case. Under 0. VIII, r. 1, the 
defendant may file a written statement and 
it is_ imperative on him to;file one if so 
required by the Court. Under 0. VIII, r. 9 
at the time of subsequent pleadings, the 
Court may require a written statement to 
be filed. In our opinion r. 10 of 0. VIII, 
applies only to a specific requirement by 
the Court to the filing of a written state¬ 
ment and not to a general direction in the 
summons that such a written statement 
may be filed. The defendant was not 
present on the first date of hearing and she 
was never specifically required either under 
r. 1 or r. 9 of 0. VIII, to file a written state¬ 
ment. We are, therefore, of opinion that 
proceedings ought to have been taken under 
0. IX, r. 6 and not under 0. VIII, r. 10. 
We hold that an application under r. 13 
of 0. IX, did lie to the lower Court. We 
set aside the order of the lower Court, dated 


8th January 1925, and direct that the ap¬ 
plication under 0. IX, r. 13 shall be dispofr 
ed of according to law. Costs here and 
heretofore shall abide the result, 
z. K. Order set aside. 


ALLAHABAD HIGH COUBT. 

Second Civil Appeal No 1139 of19*'5* 

March 6, 1925. 

Present: —Mr. Justice Mukerjee. 

LODAI RAM— Plaintiff— AppeI'^'*^'*^ 

versus 

SUKHDEO KOEEI AND OTHEKS- 
Dbfbndants— Respondents. . 

Agt'a Tenancy Act (II of 1001), s. 79- Orove. v^^ 
holding—Dispossession—Suit to recover 
— Limitation- Trees falling down — GTOVt-noias , 
ther loses title. 

A grove is not a holding within the 
of the Agra Tenancy Act, and, therefore, 
of a grove-holder by the zemindar from a 
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the grove for six months cannot take away the grovc- 
hulder's right. 

Kesho Frasad Singh v. Slieo Vragask Ojha, 82 Ind. 
Cas. 962; 46 A. 831; (192-1} A. I. R. 0.) 247; lU 0. & 
A. L. R, 1105; 40 0. L. J. 461; 47 il. L. J. 824; 511. 
A.381;23A. L. J. 168; 27 Horn. L. li. 130; 21 L. W. 
295; 1 0. W. N. 640; L. R. 6 A. {l\ C.) 1; 29 C. W. N. 
606 (P. C.)j followed. 

Ordinarily a grove-holder does not lose his title as 
a grove-holder in respect of a portion of the land 
which was once occupied by trees simply because the 
trees have fallen down. 

Har Sakai V. Dhanpal Singh, IV2 hid. Cas. 368; 2 0. 
L. J. 589 and Ckokhcy Lai v. Bekari Lai, 60 lud. Cas. 
115; 42 A. 634 at p. 638; 18 A. L. J. 820; 2 C. P. L. K. 

, ^,A.) 292, relied on. 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Jaunpur, dated the 12th 
April 1923. 

■ Mr. Earihans Sahai, for the Appellant. 

Mr. Manmohan Banerji, for the Respond¬ 
ents. 

JUDGMENT.— This appeal must be 
allowed. The plaintiff and the defendants 
-Nos. 2 to 4 were the holders of a grove 
bearing number 311. The 2 ('mi»c/rs, by a 
partition among themselves, divided the 
site of the grove, and a portion of it 
described in the patwari's papers as No. 
Sll/2/2 was given to a co-sharer. He leased 
out this portion of the land to the defend¬ 
ant No. 1 who has since died and is now 
represented by his heirs. The plaintiff 
brought the suit, out of which this appeal 
has arisen, for recovery of possession from 
the lessee. 

The Court of first instance decreed the 
suit. The lower Appellate Court held that 
although , plcyt No. 311 was undoubtedly 
the grove of the plaintiff the trees had 
been, for a long time, falling down ^d 
ultimately only 14 trees were left standing 
on the land and that a portion of the 
grove having been leased out by the zemin¬ 
dar to the principal defendant and the 
principal defendant having occupied the 
land for more than six month, the plaintiff s 
right to the land had become extinguished. 
: On this finding the learned Judge dis- 
inissed the suit. 


‘ The learned Judge’s judgment goes couu- 
lar to the Privy Council case of Kesho 
Prasad Singh v. Sheo Fargash Ojha (p. A 
groveis not a holding within the meaning oJ 
8- 79 of the Tenancy Act and, therefore, dis¬ 
possession of the grove-holder by the zemin- 

L 

. (1) 82 Ind. Cas. 962; 46 A. 831; (1924) A. I. R. (P- 0.) 
10 0. & A. L. R. 1105; 40 C. L. J. 461; 47 M. L. J. 
511. A. 381; 23 A. L. J. 168; 27 Bom. L. R. 130; 21 
h Z' 10. W. N. 640; L. R. 6 A (P. 0.) 1; 29 C, 

Nv 605 (P. 0.). 


dar of a portion of the grove for six months 
cannot take away the grove-holder’s 
right. 

it is nobody’s case that the grove-holder 
gave up his rights in that portion of the 
grove on which no tree any longer stands 
and a separate engagement came into 
existence between the grove-holder and Ihe 
landlord. Ordinarily a grove-holder does 
not lose his title as a grove-holder on a 
portion of the land which was once occupi¬ 
ed by trees simply because the trees have 
fallen down. This was held by mein Second 
Appeal No. 794 of 1923 [C/iedan v. Mahhub 
Ali] following an Oudh case decided by 
Mr. Justice Kanhaiya Lai as Judicial Com¬ 
missioner of Oudh, vide liar Sahai v. 
Dhanpal Singh (2). The same principle 
follows from the case of Chokheij Lai v. 
Bchari Lai (3). 

Assuming, therefore, that the principal 
defendant was in possession of the land 
in suit for nine years, the plaintiff-appel¬ 
lant’s right had not been extinguished, the 
period being less than 12 years. 

I allow the appeal, set aside the decree 
of the Court below and restore the decree 
of the Court of first instance. The re¬ 
spondents must pay the appellant’s costs m 
this Court and in the Court below. 


Z. K. 


Appeal allowed. 


(2) 32 Ind. Cas. 368; 2 0. L, J. o89. 

(3) 60 Ind. Cas. 115; 42 A. G34 at p. 638; 
820; 2 U. P. L. R. (A.) 292. 


18 A. L. 



LAHORE HIGH COURT. 

Second Civil Appeal Me. 1701 of 19-4. 

January 22, 1925. 

Present .-—Mr. Justice Campbell. 
JIWAN LAL—Plaintiff—Appellant 

versus 

JIWAN—Defendant—Rbspondent. 
Evidence Act {I of 1872), s. Oo-Copy of document 

Ztted without objecUon-Appeal-Objection, 

ether can be taken in Appellate Court 

;Jo objection should be allowed to be taken 
,pellate Court as to the admissibility of a 
rdocument, which was admitted m the 
.pellate Court without any objection. 

Second appeal from 
strict Judge, Jhelum, dated the 

Dv. Nand Lai, iov ihe 

BakhshiSain Das, for the Eesponclent. 
JUDGMENT.-This second appeal 


in an 
copy 
lower 

the 

10th 




54$ 


SANTir CHIMAR V. AIJUN illStA. 


arises out of a suit by Jiwau Mai for posses- 
sion as mortgagee of certaia land. The ques¬ 
tion arose whether the plaintiff’s mortgage 
was for consideration. The burden of prov¬ 
ing necessity was laid upon the plaintiff. 
His case was that consideration for the 
mortgage in suit was provided by deduc¬ 
tions from a sum due on a previous mort¬ 
gage and in order to prove this he produced 
in the Trial Court certified copies of the 
previous mortgage-deed and of the plaint 
and written statement in a former suit of 
which that mortgage had been the subject- 
matter. These documents were not refer¬ 
red to in the judgment of the Trial Court 
which dismissed the suit. In appeal be¬ 
fore the District Judge stress was laid by 
the appellants Counsel upon these copies, 
and the learned District Judge held them* 
to be inadmissible in evidence. He ac¬ 
tually discussed only the case of the copy 

of the mortgage-deed and he found that it 
could not be brought under either cl 
(6) _ or cl. (c) of 8. 65 of the Indian 
Evidence Act, that the original document 
itself alone was admissible and that second¬ 
ary evidence in the shape of a certified copy 
was not admissible. 

All three documents, however, were for¬ 
mally endorsed by the Trial Court as 
having been admitted in evidence and 
there is nothing on the record to show that 
any objection to their being admitted 
was raised by or on behalf of the defend¬ 
ant. The rule is firmly established that 
no objection should be allowed to be taken 
in an Appellate Court as to the admissibil¬ 
ity of a copy of a document, which was 
admitted in evidence in the Court below 
without any objection. This was laid 
down in KishoriLal Gosivamiv. Rafchal Das 
Banerjee (1) a case directly in point. The 
same rule has been applied by their Lord¬ 
ships of the Privy Council in Shahzadi 
Begam v. Secretary of State for India (2) 
and Padman v. Hanwanta (3) and recent 
pronouncement to the same effect is con¬ 
tained in Ramlochan Missra v. Hart Nath 
Uissra (4). In any case there is an affidavit 

(1) 31 C. 155. 

2 L. W. 645; (1915; M. W. N. 500; 22 C L J 172- lid 
KW.K. 1915; 29 M. L. J. aOTj 
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by the plaintiff-appellant, which has not been 
contradicted, to the effect that he asked 
the Trial Court to summon the record in 
the previous suit containing the original 
mortgage deed and that the Court refus¬ 
ed to do so and ordered him to put in a 
copy of the mortgage-deed. The order 
directing the plaintiff to put in a copy is 
in writing and is on the record dated the 
2nd of February 1923, and it appears to 
me that the Trial Court considered at any 
rate in respect of this document, that the 
conditions of s. 65 (c) of the Evidence Act 
were fulfilled. I can see no other explana¬ 
tion of his directing the plaintiff to put in 
a copy. I hold that no objection could 
have been taken in the lower Appellate 
Court to the admissibility of these three 
copies and that the appeal must be decided 
again on the understanding that they are 
admissible in evidence. I accept the 
appeal, set aside the decree of the lower 
Appellate Court and remand the case ac¬ 
cordingly, for a fresh decision. The 
stamp on second appeal will be refund¬ 
ed and costs throughout will abide the 
event. 


z. K. 


Appeal accepted. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. . 

Second Civil Appeal No. 245 of 1924. 

April 20,1925. 

Present;—Mr. Ashworth, A. J. C. 

SANTU CHAMAR— Plaintiff- 

Appellant 

versus . 

ARJUN MISRA and another—Defendants 

^ . —Respondents. ^ 

Ctnl Procedure Code (Act V of 190$), s. kh d* 
r. .55— Per3oi\A sued in representative capacity, 
party to9uit—Execution of decree — Attaehfne^t 
jection by judgment-debtor, dismissal of —Tw* 
whether maintainable. . . « 

A person against whom a decree is obtained i 
representative capacity is a party to the suit ^ 
the meaniag of e. 47 of the 0. P. 0. 'Vhere m exeew 
tion of the decree obtained against such a perw i 
prefers an objection to the attachment of 
perty and the objection is dismissed, he ,*.® “9 
petent to maintain a regular suit to establish hi 
to the property. ^ * 

Second appeal against the 
and decree of the First Additional Suborn 
nate Judge, Gonda, dated the let April 
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reversing that of the Muiisif, Tarabgunj, 
dated the 22nd March 1923. 

Mr. S. M. 4-^imed, for the Appellant. 

Mr, S. N. Roy, for the Respondents. 

JUDGMENT,-In this case one Arjun 
filed a suit in the 8mall Cause Court against 
the assets of Mahabir deceased and implead¬ 
ed as the persons alleged to be in posses¬ 
sion of these assets Musammat Bhaganta 
and the present plaintitf-appellant Santu. 
Arjun Singh obtained a decree on the 28th 
March 1922 and in execution of that decree 
attached certain property. Santu plaintiff- 
appellant filed an objection against the 
attachment on the 11th September 1922 
under 0. XXI, r. 58. His objection was 
rejected. He then filed the present suit on 
the 1st October 1922. The learned Munsif 
dismissed the suit on the ground that it 
was barred by s. 47 of the C. P. C. This 
decision was upheld by the Subordinate 
Judge on appeal. It is contended before me 
that Santu was not a party to the suit in 
which the decree w’as obtained because 
although natned as a party and apparently 
appearing as a party, the suit against him 
was not in his personal capacity but mere¬ 
ly as the representative of Santu. As the 
appellant’s Counsel puts it, Santu was mere¬ 
ly a pro forma defendant. No authority 
is cited to support the proposition urged. 
The appeal is dismissed with costs. 

I would add that I fail to understand 
how the Pleader Madho Prasad Saksena 
who certified the grounds of appeal as being 
good grounds for a second civil appeal 
could hold himself justified in doing so. 
He has not appeared in this Court. I 
think it desirable to issue warning that 
notice will have to be taken in future of 

false certificates to this effect. 

z. K. Order accordingly. 


^ LAHORE HIGH COURT. 

Second Civil Appeal No. 1069 op 1924. 
February 2, 1925. 

Present: —Mr. Justice Abdul Raoof. 
SURAIN SINGH— Deobbb-Holdbr— 

Appellant 

versus 

MUIjA SINGH— Judgment-Debtor^ 

^ Respondent. 

Procedure Code (Act V of 1908 \ 8,60 {c}- 


Agriculturist becoming Akali» whether ceases to be 
agriculturist. 

^**^*^*'(* fad tliatan agriculturist has turned an 
Akdli docs not neccssarilv sliow that he has ceased to 
be an agriculturist. 


Second appeal from the decree of the 
District Judge, Amritsar, dated the 17th 
March, 1924. 


Mr. L. C. Mehra, for the Appellant, 

Dr. Nand Lai, for the Respondent. 

JUDGMENT. —The judgment of the 
learned Judge of the Court below is not 
as categorical and clear as it ought to have 
been, but I take his findings to be as 
follows:— 

That Mula Singh, judgment-debtor, was 
admittedly an agriculturist and the mere 
fact that he had turned an Akali did not 
necessarily show that he had ceased to be 
an agriculturist. 

Mr. L. C. Mehra has, however, con¬ 
tended that it ought to have been shown 
clearly that the house in question was 
occupied by the judgment-debtor. This 
point does not appear to have been raised 
in the lower Appellate Court and very 
probably the reason for not doing so was 
that the decree-holder himself in his state¬ 
ment dated the 11th of April 1923 had 
admitted that the house was occupied by 
the judgment-debtor. The real contention 
put forward in the Court below was that, 
because the judgment-debtor had turned 
an Akali it must necessarily follow that 
he had cut off all connections with hia 
land and his house. This conclusion does 
not follow as a matter of law. The judg¬ 
ment-debtor was an agriculturist and is an 
agriculturist and, according to the evidence 
on the record, is occupying the house in 
question. The learned Counsel for the 
appellant-decree-holder contends vaguely 
that Mula Singh had mortgaged his entire 
holding and had no land left to be culti¬ 
vated by him. This contention also does 
not appear to have been raised in the 
lower Appellate Court, otherwise the 
learned Judge would have dealt with this 
question. On the whole the judgment of 
the lower Appellate Court appears to be 
correct. I accordingly dismiss the appeal 
with costs. 

2 K. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

Execl'tion* Second Civil Appeal No. 1556 

OF 1924. 

June 19, 1925. 

Present: —Mr. Justice Bovs and 
Mr. Justice Ashworth. 

Seth MUL CHAN D—Decree-Holder— 

Appellant 

versus 

RAJDHAR—Judgment-Debtor— 

Respondent. 

Provincial hisolvancy Acf {U or 1020), $s. 26, 7^-■ 
insolvency—Secured creditor—Leave to sue and execute 
-‘Lvive not availed of—Annulment of adjudication — 
Kxecution of decree—Limitation - Period between 
adjudication and aJinulmcnt, whether can be de¬ 
ducted. 

Where permission is given to a securefl creditor 
under s. [2) of the Provincial Insolvency Act to 
sue and execute but the permission is subject to con¬ 
ditions which make it impossible for the creditor to 
e.xscute the decree obtained by him, the permission is 
ineffectual to exclude the unfettered operation of s. 18 
of the Act and the creditor is entitled under the pro¬ 
visions of that section to deduct from the period of 
limitation allowed for the execution of the decree the 
period between the adjudication and the annulment. 

Appeal from a decree of the District 
Judge, Jhansi, dated the 29th of July 
1924. 

Dr. K. N. Katju, for the Appellant. 

JUDGMENT, —The appellant before 
us is the decree-holder Mulchand. He is 
represented by Dr. Katju. The respondent 
Rajdhar is unrepresented. In this case the 
respondent on the 28th of June 1913, was 
declared an insolvent on his own petition. 
By the adjudication order Mulchand, the 
present appellant, was given permission to 
sue and to execute, but this was limited 
by the condition that the proceeds were 
to be deposited with the Receiver. In pur¬ 
suance of this permission, Mulchand obtain¬ 
ed a decree, on the 18th of February 1914. 
On the 10th of September 1914, he was 
entered in the schedule of creditors under 

33 ; but he did not proceed to attempt to 
execute his decree, and it is indeed difficult 
to see how he could have proceeded, 
when the property of the insolvant was 
wholly vested in the Receiver. To execute 
the decree against the Receiver, obtain pay¬ 
ment of his debt, and then to re-deposit it 
with the Receiver in pursuance of the con¬ 
ditions laid down in the order would have 
been a futile proceeding. During the sub¬ 
sequent years, certain dividends were paid 
by the Receiver in which Mulchand shared. 
The last dividend was paid on the 29th of 
July 1921. On the 30th of November 1921, 
fiu annulment order was passed apparently 


under s 43 (1), as a result of which, nobody 
having been specially appointed under 
s. 37, the remaining property re-vested in 
the debtor Rajdhar. On the 7th of July 
1923, Mulchand applied to execute his 
decree for the balance. His application has 
been dismissed by both Courts; both of 
which held that Alulchand having been 
granted permission to sue and execute under 
s. 28, cl. (2) was debarred from invoking 
s. 78 to extend limitation, that section being 
expressly inapplicable to a case where a 
party is permitted under s. 28, cl. (2) to take 
proceedings. With this finding we are 
unable to agree. The permission to execute 
was one tliat was not only not acted upon 
but on which it was (in the circumstances) 
impossible to act, and was, therefore, iB- 

efFectual to exclude the unfettered operation 

of s. 78. We hold, therefore, that the period 
between the adjudication and annulment 
should have been deducted from the period 
allow’ed for limitation. , 

We, therefore, set aside the orders of botn 
the lower Courts and remit the case to the 
First Court for disposal according to law. 
The appellant here will have his costs in 
the lower Appellate Court and in this Cour® 
including in this Court Counsel’s-fees on the 
higher scale. The costs in the First Courii 

will abide the result, ., 

z K Order set aside. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 64 of 
February 27, 1925. 

Present: —Mr. Dalai, A. 
and Mr. Wazir Hasan, A. J- C* 
Mirza HAMID ALI BEG and others- 
Defendants—Appellants 


versus _ 

Pandit Di:LAREY LAL-Plainti?^ 

Respondent 

Transfer of Property Act (IV of of 

Mortgage—Lease in' favour of 
portion of equity of redemption by tnort- 

Redemption by purchaser—to oject 
gagor, maintainability of. 

Certain property was mortgaged by tw gutted 
and on the same day a lease of the the s8®f 

to one of them. The lease was to run 
term of years which was fixed in the * jjjg lees* 
for redemption. One of the conditions tb® 

was that. it would stand cancelled 

expiry of the period fixed, if the mortgag® s 
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was redeemed during that period. The other mort¬ 
gagor sold his share in the equity of redemption to 
the plaintiff who redeemed the entire property and 
obtained mutation of names in the revenue papep. 
He then brought a suit to recover possession from the 
lessee mortgagor: 

Held, (1) that the plaintiff having redeemed the 
entire property and obtained constructive possession 
of it within the meaning of s. 95 of the Transfer of 
Property Act had a legal title to remain in possession 
\intil he was redeemed by the defendamt and that the 
defendant's action in resisting him from the enjoy¬ 
ment of the full benefftof that right was unlawful; 

[p. 545, col. 2.] , 1 . « 

(2) that the redemption of the property had put an 

end to the lease and that the defendant had no right 
to stay any longer on the mortgaged property and 
that the plaintiff's suit must, therefore, succeed, [ibid.j 

Appeal from a decree of the Subordi¬ 
nate Judge, Unao, dated the 29th Septem- 

1923. T 1 TT 7' r-I 

. Messrs. Zahur Ahmad and H. K. u/tose, 

for the Appellants. 

Mr. A. P. Sen, for the Respondent. 

-JUDGMENT.—This is the defendants' 
appeal from the decree of the Subordinate 
Judge of Unao, dated the 29th September 

1923 

The facts of the case are few and simple. 
The property in suit is a ll-annas 
zemindari share situate in Uahal Inait Aii 
Beg in Mauza Ismailpur Ambapara, rai- 
gana Bangarmau, District Unao, ims 
property was owned in equal shares by 
Mirza Inait Ali Beg and by Mirza Muham¬ 
mad AH Beg, Mirza Usman Ah Beg, Mirza 
Afaq Ali Beg and Mirza Siddiq Ah Beg, 
sons of Afzal Ali Beg. On the 9th December 
1916 Mirza Inait Ali Beg and the four sons 
of Afzal Ali Beg executed a deed of usu¬ 
fructuary mortgage in respect ot tne 
property in suit in favour of one bheo 
Qopal for a sum of Rs. 17,000. The ' 
gage was to subsist for a term of lo year 
but under clause 4 of the deed provision was 
made for redemption within fbe saia 
period on payment of Rs. 6,000 by Mirz 
Inait Ali Beg and of Rs. 11.000 by the sons 
of Afzal Ali Beg. On the 20th Decembei 
1916 the mortgagee. Sheo Gopal executed a 
lease in respect of the mortg^ed prope y 
in favour of Inait Ali Beg. The lease also 
was to run for a terra of 15 j^ears. bom. 
the»documents, that is, the deed of m - 
gage and the lease, ^ere registere 
the same date, the 20th Decernber • 
The Trial Court has found that the mort¬ 
gage and the lease were meant to lom 
part of one and the same transaction. 

Rgxee with this finding.. On©- ©1 
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ditiins of the lease was that it “shall stand 
cancelled even before the expiry of the 
leased period at the time when the mort¬ 
gaged property is redeemed." 

On the 25th Mav 1920 Mirza Muhammad 
Ali Beg. Mirza Usman Ali Beg, Mirza Afaq 
Ali Beg and Mirza Siddiq Ali Beg, sons 
of Afzal Ali Beg. executed a sale-deed in 
favour of Pandit Dulare Lai in respect of 
their entire share in the property which 
they had mortgaged to Sheo Gopal along 
with Tnait Ali Beg under the deed of the 
9lli December 1916. Pandit Dulare Lal 
subsequently redeemed the entire mortgage 
of the 9th December 1916 by payment of 
the whole of the mortgage-money to Sheo 
Gopal. On the 16th December 1920 Pandit 
Dulare Lal obtained the order of mutation 
of names in his favour in place of Sheo 
Gopal mortgagee (Ex. 4). The present suit 
is brought by Pandit Dulare Lal for pos¬ 
session and mesne prolits of the 
property against the heirs of Inait 
who had died on the 5th January 1922. 
The defendants Nos. 1 to 5 are his sons, 
the defendants Nos. 6 and 7 are his widows 
and the defendant No. 8 is his daughter 
The other defendants Nos. 9 to ll are the 
sons of Afzal Ali Beg. The suit was re* 
sisted by the heirs of Inait Ah Beg on 
more grounds than one but in appeal the 
learned Counsel for the defendants-appel* 
lants has confined his arguments t© one of 
such grounds only. The argument is that 
the appellants are entitled to remain m 
Dossession of the property m suit by 
Ctue of the lease of the 20th Decemhei- 

are of opinion that the argunien| 
fails It is admitted that the plaintiff 
redeemed the mortgage of the 9th Decern- 
her 1916 in its entirety and we aie of 
oSnion that he obtained such possession 
of it as rvas possible in the circumstances 
of the case So far as the actual possession 
coneSned, it was with the lessee. All 

that possession he delivered 

Xintiff by allowing the entry of 

property obtained PO^f Transfer of 

VropXty ^^t. It follows that he has a 
Properly in possession until 

^^nXetion^and the defendants-appellants' 

acS in resisting liim from the enjovmen^ 
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of the full benefit of that right is unlawful. 
Besides this, tlie redemption of the pro¬ 
perty put an end to the lease under the 
condition already mentioned and the de- 
fendants-appellants have no right to stay 
any longer on the mortgaged property. 
Ue are, therefore, of opinion that the 
decree of the Court below is right and 
should be maintained. 

_ The result is that the appeal fails and 
IS dismissed with costs. 

Appeal dismissed. 


Lahore high court. 

Civil Miscellaneous Appeal No. 1303 

OF 1924. 

January 13, 1925. 

Present.-—Mr. Justice Campbell. 
Messrs, ALLEN BROTHERS— 
Plaintiffs—Appellants 

versus 

ARURI MAL KHANNAand others— 
Defendants—Respondents 

Cii'iZ Procedure Code I Act V of 1908), ss. SO (b), 105, 
O.III, r. 1, 0 \ I, rr. }!,, 15, (). XXIX, r. l~ 
Leave to sue defendant outside jurisdiction, refusal 

whether lUs-Suit by Corporation - 
Plaxnt signed and nrijied by authorized agent, valid- 
tty 0/, 

An order refusing permission under a. 20 (6) of the 

C. 1. O. to sue a defendant outside jurisdiction is not 
open to appeal, [p. 5-16. col. 2.] 

Quare.- \\ hether such an order can be attacked in 
an appeal agamst an order returning a plaint for pre¬ 
sentation to the proper Court. [ibid] * ^ 

^ S f XXJX of the C. P. C. does not contain 
a mandaton j^le, and if a person who has signed and 
\enfied a plamt on behalf of a Corporation is^the duly 

w'l hThe1«T“f ^Corporation and is acquainted 
with the facts of the case, there is no irregularity in 
the signature or the verification. [i6ici 1 ® ^ 

Miscellaneous civil appeal from an order 
April 1924^ Lahore, dated the 7th 

Mr. Jai Gopal Sethi, for the Appellants. 
Mr Nanwa Mai and Dr. Nand Lai, for 
the Respondents. 

JUDGMENT,— This was a suit by 
Messrs Allen Brothers and Co. of the City 

^ ^^^ri Mai of Lahore 
Pn^ ^ Das-Mohan Lai and 

Sie f instituted in 

the Sub-Judges Court, Lahore, and the 

second defendants objected that the suit 

ms not triable by that Court As a resu 

Sr preeeSon'^to^^th Plaint 

^r pieeeatatwn to the proper Court and 
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the plaintilTs have appealed. The fret 
point argued is that leave to institute the 
suit in the Lahore Court was asked under 
s. 20 (6), C. P. C., and that the learned 
Sub-Judge is wrong in saying that no ap¬ 
plication for leave had been presented to 
him. It appears that no formal written 
application was made, but that in a state¬ 
ment by the plaintiff’s Counsel, which was 
recorded by the learned Sub-Judge, certain 
expressions ■were uped which might be con¬ 
strued as an application for leave. In any 
case leave has been refused for 1 cannot 
read otherwise a subsequent sentence in 
the learned Sub-Judge’s order “There are 
not sufficient reasons for granting leave to 
the plaintiff to bring this suit here" and 
no appeal against this order lies, vide s. 1Q5 
of the C. P. C. The sentence “No appli¬ 
cation for leave has-been presented to me” 
evidently means that no formal stamped 
application had been made. The next 
point is that the cause of action partly 
arose in Lahore. This does not seem to 
have been argued before the learned Sub- 
Judge although certain evidence was led 
indicating a desire on the part of th? 
plaintiff at that stage to demonstrate that 
the cause of action wholly or partly arose 
at Lahore. He examined Aruri Mai, the 
first defendant, whose statement I have 
read and do not believe. It is contradicted 
by the indent signed by him, Ex. P. 4, and 
though the plaint, which is loosely worded, 
says vaguely within the jurisdiction of the 
Court, it does not expressly assert that the 
cause of action arose ‘within that jurisdic¬ 
tion and there is nothing else to indicate 
that it did in fact so arise.’ 

In replying to the arguments of the 
learned Advocate for the respondents-de* 
fendants No. 2, the plaintiff's learned Ad¬ 
vocate has contended that the merits of ^ 
order refusing leave can be attacked m 
an appeal against an order returning ® 
plaint for presentation to another Court 
and he quotes the authority of a Burm® 
case. Even if this were so, I see no 
for interfering with the refusal of the Cou^ 
below. The appeal fails and is dismssea 
with costs. 

I may add that the learned Sub-Judge 
wrong in holding that the plaint is 
perly signed and verified because j* * 

provisions of 0. XXIX, r. 1, 0. P- 0- 
is not a mandatory rule, and if the pejso 
who signed the plaint was the 

authoriised agent of the plaintiff who ww 
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acquaiated with the facts of the case, there 
was no irregularity at all, vide, 0. Ill, r. 1, 
and 0. VI, rr. 14 and 15. 
z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Civil Revision No. 16 of 1925. 

March 6, 1925. 

Present: —Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 

DHARMUN SINGH and others— 
Plaintiffs—Appellants 
versus 

SURAT SINGH— Defendant- 
Respondent. 

Civil Procedure Code (Act V of lOOS), Sch. II, para. 

—JSe/erence to arbitration by Court —Aioard by major¬ 
ity of arbitrators, validity of. 

The matter in dispute in a pending suit was 
referred to the arbitration of two arbitrators and an 
Umpire and the terms of the reference provided for a 
decision according to the opinion of the majority in 
the event of there being any dissent. The arbitrator 
took evidence and after a discussion among 
selves arrived at certain contusions, one of the 
arbitrators and the Umpire being of one opinion and 
the other arbitrator being of a contrary opinion, ine 
dissenting arbitrator left the place after expressing 
his dissent from the opinion of the majority. Next 
day the award was reduced to writing and was dated 
and signed by the majority and they added a note 
that the other arbitrator did not agree with the view 

expressed in the award: . . v .i 

Held, that the award had been arrived at by the 
arbitrators and the Umpire and that the opinion or 
the majority having been reduced into writing, the 
award was in accord with the terms of the reference 
and was perfectly valid, [p. 547, col. 2.] 

Application under s. 115, u. P- C., for 
revision of an order of the Subordinate 
Judge, Hardoi, in Civil Suit No. 137 of 
1923, dated the 13th of October 1924. 

Mr. M. Wasim, for the Applicant. 

Mr. A. P. Sen, for the Opposite Party. 
JUDGMENT.— This is an application 
in revision under s. 115, of the C. P. C. In a 
suit pending between the parties in the 
Court of the Subordinate Judge of Harden 
the matters in controversy were refe^ed 
for decision to a Board of arbitrators. The 
application for such a reference was made 
on the 26th of March 1924. In that applica¬ 
tion one Thakur .1 it Singh was appointed 
sarpanch and Thakur Rohan Singh and 
Munshi Singh as punches. Subsequently 
Thakur Jit Singh became incapable of 

jicting by reason of his illness and with the 


consent of parties the Court substituted one 
Jagannath Singh in place of Thakur Jit 
Singh as a sa?'pa«c/i in the Board. The 
award was delivered in writing by Jagan¬ 
nath Singh and Munshi Singh on the 30tli 
of August 1924. The lower (-’ourt has fram¬ 
ed its decree in pursuance of the terms of 
that award. This is an application 
impugning the legality of that decree 
on the ground that there was no award 
in law. The facts on which this ground 
is based are few and very simple in 
nature. According to the evidence, 
which the learned Subordinate Judge has 
accepted, all the three panc/ies met together 
on the 29th of August 1924 and there is 
documentary evidence to show that it was 
agreed upon that the award will be made 
by 5 p. M. of the same date. They took 
evidence on that day, had a discussion 
among themselves and came to definite 
conclusions, two of the panches Jagannath 
Singh and Munshi Singh being of one 
opinion and the third Rohan Singh oEthe 
dissentient opinion. The result was that 
Rohan Singh left the place after expressing 
his dissent from the opinion of the majority 
of the arbitrators. Next day. as already 
stated, the award was reduced to writing, 
dated and signed by Jagannath Singh and 
Munshi Singh and they proceeded to add 
at the end of it that Rohan Singh had not 
aerreed with the view expressed therein. 
The learned Subordinate Judge has accept¬ 
ed these facts as proved and we see no 
reason to disagree with him. On those 
facts we see no ground for entertaining 
this application at all. The learned Sub¬ 
ordinate Judge is quite right in his opinion 
that there was no illegality in the award. 
The terms of the reference distinctly pro¬ 
vided for a decision according to the opi- 
nion of the majority ia the event of there 
beino" any dissent and the award tiled is 
according to the opinion of the majority of 
the arbitrators. In support of the applica¬ 
tion it was said that the dissentient arbit¬ 
rator had taken no part in the making of 
the award, and, therefore, the award was 
Invalid We are of opinion that the argu- 
rnent is not well-founded. As already 
Sed the award, though orally, was made 

on the 29th by the majority of the arbitra- 

tors and Rohan Singh had taken part m he 
proceeding immediately preceding the 
making of the award. Th^e fact that it was 
Sduced to writing on the day following 

does not establish that Bohan Sin^h le nij 
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part}'. For these reasons we dismiss this 
application with costs, 
z. K. Application dismissed. 


CALCUTTA HIGH COURT. 

Appeals from Appell.me Decrees Nos. 1031 

TO 1038 OF 1922. 

December 19, 1924. 

Present:—Uv. Justice Suhrawardy and 
Mr. Justice Cuming. 

APTABUDDI AND OTHERS—Defendants 

—Appellants 
versus 

Sayed ALLA HAFIJ and othbrs— 
Plaintiffs—Respondents. 

PJrid^nce Act (/ of 187A, a. U—Landlord and 
tenant-Rent Chitlas, whether admissible- 

probative value. 

The chittasor the private survey papers, 

although prepared Ijy the?emiridar in the absence of 
the tenants, are not wholly inadmissible in evidence 
in a rent suit by the zemindar; but according to the 
circumstances of each particular case, there may be 
a great deal of difference in their probative value, 
which may i-ange from Zero to hundred, [p. 549, col. 2 ] 

Appeals against the decrees of the Special 
Judge, Tipperah, dated the I8th of Novem¬ 
ber 1921, modifying those of the Assistant 
Settlement OfiBcer, dated the 13th January 
1920. ^ 

Dr. Same Chandra Basak, Babus Bepin 
Chandra Basu and Manmatha Nath Ray, for 
the Appellants. 

Babu Nagendra Nath Ghost and Air. M.A. 
S. M. Akram, for the Respondents 

JUDGMENT. 

Suhrawardy, J.— These 8 appeals 
arise out of applications by the plaintiff 
landlords under s. 105, Bengal Tenancy Act 
for settlement of fair and ec^uitable rent on 
two grounds, first, additional rent in respect 
of additional area in possession of the de¬ 
fendants; and secondly, rise in the price of 
Btapel food crops. As to the second ground 
both the Courls below have agreed in 
allowing a small enhancement on the ground 

of rise in the food crops. With regard to 
the first ground, they are in disagreement 
in respect of the question relating to the 
length of the nal or standard rod which 
was employed at the time of the original 
letting. The landlord’s case was that the 
prevailing in the pargana was one of 
15 or 16 cubits, whereas the defendants 
^serted that it was one of 18 or 20 cubit« 
'^ho Revenue Officer accepted the defend- 
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ants version and decided the suits accord¬ 
ing to that standard of measurement. One 
of the grounds which the learned Revenue; 
Officer gives in support of his judgment is 
that if the khatians are measured accord¬ 
ing to the standard alleged by the defend¬ 
ants in /^(H-^ana/is Kasipur and Kasimnagar, 
in 201 cases gujasia area approaches the 
area converted by the red of 20 cubits as 
contended by the defendants and only in 
26 cases it approaches the area converted 
with the rod of 16 cubits as alleged by the 
plaintiffs. In Parganas Khijirpore and- 
Rasulpur the present area, if measured by 
a rod of 18 cubits as alleged by the defend¬ 
ants, in 29 cases it approaches the gujasta 
area, and if measured by a rod of 16 cubits 
as alleged by the plaintiffs, in 10 cases it 
approaches the area. In 5 cases the 

gujasta areas exactly tally with the area 
found by conversion with a rod alleged by 
the defendants. The learned Revenue 
Officer then goes on to say that in the 
majority of cases the difference between 
the areas of the landlords’ sherista and the 
area found by the application of the stand¬ 
ard alleged by the defendants is very 
small and the difference may be ascribed 
to be due to closeness and accuracy 
of the present survey. In support of de¬ 
fendant's version of the case the Revenue 
Officer relied upon certain kobalas which 
were executed by the tenants in which the 
length of the nal is mentioned as alleged 
by the defendants, tenants. There was, 
an appeal by the landlords and the 
learned Special Judge accepted the stand¬ 
ard of measurement as alleged by 
plaintiffs. In coming to the conclusion be 
ha.s discarded as absolutely worthless the 
kobalas between the tenants to which di® 
landlords were no parties. The learned 
Judge has, however, given effect to tn® 
kabuliyts which were executed by sofflo ® 
the tenants in favour of the landlords 
which some of the appellants 
parties; and he finds that as the pl»^?“ J 
chittas are corroborated by the 
in the kabuliyats there is no doubt that - 
plaintiffs’ contention wilh regard j® 
length of the nal is correct. 1 b - 

explain away the increase of areas on 
comparison of the gujasta areas 
areas now' ascertained by measurem^® , 

cording to the standard alleged ^ 
landlords the learned Judge * 1,-1 

follows: ‘Tt is clear from the 
there were jungly areas in the p®®* r 
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have now been brought under cultivation 
and this is the explanation of the increase." 
We may mention here that the increase in 
almost all cases is more than 50 per cent, 
and in some cases more than double the 
gujasta area. 

With regard to the oral evidence as to 
the standard of the nai the learned Judge 
observes that the defendants’ evidence is 
purely hearsay; but he has no observation to 
make with respect to the oral evidence adduc¬ 
ed by the plaintiffs. The finding of the 
lower Appellate Court is that as the plaintiffs' 
chittas are corroborated by admissions in 
the kahuliyats and as there has been some 
encroachment by the tenants upon the 
jungle lands of the plaintiffs, there has been 
this difference between the gujasta area and 
the present area. It does not appear from 
the judgment of the learned Judge why he 
has preferred the kahuliyats produced by the 
plaintiffs to the kobalas on which the de¬ 
fendants relied. Both stand on the same 
fotting. If one piece of evidence has to be 
discarded on the ground that it is not 
effective against persons who are not parties 
to it, the same consideration also arises in 
the case of the other. Considering the cir¬ 
cumstance under which these documents 
came into existence, namely, that there was 
a difference between the landlords and the 
tenants with regard to the length of the jmi 
and each party was trying to create evidence 
to prove its case by means of statements in 
documents behind the back of the other 
party, it is desirable that both the docu¬ 
ments should either be received or ignored. 
In our judgment the proper course would 
be to consider both the documents as worth¬ 
less on the ground assigned by the Special 

Judge. 

Then there remains on the side of the 
plaintiff^ the chittas. They are the zemin¬ 
dar's private survey papers. In the body of 
the there is no mention of the length 

of the nal on which measurementswere made 
hut on the top there is inserted a remark that 
the measurement has been made with a nal 
of 20 cubits. The appellants argue that 
these chittas are not admissible and have 
relied on the case of Uam Chunder Sao v. 
Bunseedhur Naik (1). That case, however, 
is not in point as there the chittas had 
been admitted as evidence under s. 35 of 
the Evidence Act, as public documents hay¬ 
ing been prepared by the Government in 
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respect of its kJtas mehah Sir Richard 
Garth held that the position of the Govern¬ 
ment in respect oikhosmehals being that 
of a private zemindar maps and papers of 
the zemindar should not be admitted in 
evidence as public documents. There are 
other ilicta of Sir Richard Garth in some 
cases in reference to chittas but they pro¬ 
ceeded on the ground that they were not 
public documents and should not be treat¬ 
ed as such. Recently there have been some 
numerous cases in which chittas have been 
admitted in evidence for what they are 
worth under s. 13 of the Evidence Act 
though they were prepared by the zemindar 
in the absence of the tenants. It is dilBcult 
for us to say that the chittas are totally 
inadmissible; but according to the circum¬ 
stances of each particular case there may 
be a great deal of difference in their pro¬ 
bative value wiiich may range from Zero to 
hundered. But this is a matter which is 
within the legitimate jurisdiction of the 
Court of fact to determine. In this case the 
learned Special Judge relied upon the 
chittas having been corroborated by the 
kdbnliiiats. But as we have held that the 
kahuliyats are valueless, it now remains 
with the learned Judge to determine whe¬ 
ther there is sufficient evidence on the 
record to give effect to the plaintiffs con¬ 
tention. , 1 

As to the explanation given by the learn¬ 
ed Judge for increase in area by the tenants 
bringing under cultivation the jungle lands 
of the landlords, it is argued by the appel¬ 
lant that no such issue was framed before 
the Revenue Officer nor was evidence direct¬ 
ed towards this point by the parties. There 
mav have been some stray statements inade 
by the witnesses in their evidence to ''bich 
no effect was given by the Court of first 
instance. They, therefore, pray that if an 
enquirv is to be made into that question 
they should be afforded proper opportunity 
to adduce evidence on this point. As we are 
Ending the case back to the lower Appel¬ 
late Court, we leave it to the discretion of 
that Court to determine whether an 
should be made on this point and whethei 
thrappellants should be given an opportu¬ 
nity of adducing evidence to meet any case 
Aat the plaintiffs may choose to make on 

*'*’ln^[he"resuU we allow the appeals set 
rip L decrees of tl.e lower Appellate 
ronrt and remit the cases to that Court for 
a re hearinTof the appeals in light of th^ 
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bbservations we have made above. If the 
learned Judge thinks that the defendants 
should be allowed opportunity to adduce 
further evidence on the point of increase of 
area he would either himself receive 
such evidence or send the case back 
to the k irst rourt. The plaintiffs will 
also be at liberty to adduce evidence 
on this point. It must be evident that this 
order of remand relates only to the kJtatians 
which are involved in these appeals and 
which are specified in the appendices to the 
petitions filed by the appellants to-day. 
Ihe costs^of these appeals will abide the 
result. We assess the hearing fee at one 
gold mohuv in each case. 

Cuming, J, —I agree. 

Appeals allowed', 

Cases remanded. 


Messrs. Jagan Nath and Ear Gopalf for 
the Respondent. 

JUDGMENT.- 

Shadi Lai, C. J,— On the 8th February 
1906 one Khemadi, a Ghirth of the KaDgi*a 
District, .«iold the land in dispute to the 
defendants for Rs. 400. The vendor died 
childless about ten years ago ; and his 
widow, who succeeded him, re-married three 
or four years before the institution of the 
suit, and consequently forfeited her interest 
in the estate of her deceased husband. The 
plaintiff, Lachhman, who is the brother of 
the vendor, has brought the present action 
for the possession of the property on the 
usual ground that the alienation was with¬ 
out consideration and necessity. Now, the 
land has been held to be ancestral qua 
Lachhman, and the only question which 
has been debated before us is whether he 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 164 of 1923. 

December 12, 1924. 

Present;—Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice LeRossignol. 
GURBHAJ AND another — Defendants — 

Appellants 

versvs 

LACHHMAN—Plaintiff—Respondent 

Ryistration Act (XVI of 1908), s. 17 (1\ (h)- 
LtiStom—Right of reversioner to succeed after death of 
widow, nature of -Document relinquishing such rioht 
whether requires registration. ' 

The ripht ofa reversioner under the Customary 
Lawof the Punjab to succeed to th© estate of the 
last male holder after the death of his widow is only a 
sp^ successionis and does not amount to an alienable 
interest in immoveable property. A document pur¬ 
porting: to transfer or relinquish such right is not 
therefore, rompulsorily registrable, fp. 552, col 11 

408, 4o C. 590, 4o L A. 35; 23 M L T 142* 22 n W 
N. 409; 27 C. L. J. 296; 34 M. L J. P L \V 221- 
16 A. L. J 265. (1918) M. W. N. 306; 7 L w! 581 20 
Bom. L. K. 546 _ (P. C.) and Hamath Kuar v. Indar 
Bahadur Singh, <1 Ind. Cas. 629; (1922) A I R fP 

9 a & A^ L. R. 270; 45 A. 17^; 50 L A 69 9 o! 
L. J. 6y2, 44 M. L. J. 489; 27 C. W N 949- 5 p T T 
281; 18 L. W. 383; 26 0. C. 223 33 M L T 21^6 2 
Pat. L. R. 237; 37 C L J. 346 (P.' C.), followed ' ^ 

Ttfp“w'iV ton • 2": 211 P- L. R. 1911; 

lo5 P. n . K. 1911 and Hakarn Sinah v Indar 27 Ir^ti 
Cas._699; 12 P. L. R. lolS; 18 P.\v: 

^ from the judgment 

of Mr. Justice Abdul Raoof, in Second Civil 
Appeal No 2470 of 1922, dated the 24th 
March 1923 and reported in 76 Ind Cas 
il/e/tr Chaudil/aha;an, 


is prevented from impeaching the aliena¬ 
tion by reason of the contract which he 
entered into wdth the vendees on the loth 
February 1916 A perusal of the deed, which 
embodies the contract, shows that theplamt- 
iffon receipt of Rs. 100 from the vende^ 

relinquished in their favour whatever right 

or interest he had in the property, ^he 
question arises whether this document 
required compulsory registration and waa 
inadmissible in evidence for want of registra¬ 
tion. Ex-facie, the deed purports to be an 
assignment or relinquishment by the 

iff of his interest in the estate but he ha , 

at that time, only a right to succeed to t 
property on the death of the widow m 
event of his surviving her, and I do n 
think that such a right can be held to 

a “ right, title or interest to or in imm 
able property ’’ within the meaning ' 
(6) of 8. 17, sub-8. (1). of the Indian regis¬ 
tration Act. „ , 

The principle of law isnow firmly 6 
lished that a reversionary right unde 
Hindu Law is only a spes , , 

that it does not amount to an 
interest in immovable property. ^ 
was any doubt on the subject, it 
set at rest by the recent proP2y?^®?irt„ncil 
the Judicial Committee of /i), 

in Am?’ 7 f Narayan Singh v. Gaya oi p ^ 
In that judgment their Lordships P^ ,, 

that “a Hindu reversioner has no g.^ 

interest in pr(je.<enti in the proper y 

(1) 44 Ind. Caa. 4*18; 45 C. 590; ^5 I- A. 35; 23 ^ j. 

T. 142; 22 0. W. N. 409; 27 C. L 
298; 4 P. L. W. 221; 16 A. L. J. 265: (1918) W- 

306; 7 h, W, 581; 20 3om, L. K, 546 (P. 



/ 


i 

a 

9 

f 


ab Chief 
lich has 


F ’ 

t 

i 


[881. 0.1925] OURBHAJ V. 

the female owner holds for her life. Until 
it vests in him on her death, should he 
survive her, he has nothing to assign, or 
to relinquish, or even to transmit to his 
heirs. His right becomes concrete only on 
her demise until then it is a mere spes 
8ucctsmni3. Thesarae viewhas been affirmed 
by the Privy Council in a later judgment 
in Hamath Knar v. Indar Bahadur Singh 

(2), in which the interest of the next rever¬ 
sioner who had obtained a decree declaring 
his right to succeed to the estate upon 
the death of the widow, was held to be a 
mere expectancy which was incapable of 
being transferred. 

The learned Vakil for the plaintiff 
places his reliance upon the judgment 
of a Single Bench of the Pun* ' 

Court in Khaiti v. Matab (3), w 
been followed by another Single Bench of 
the same Court in Hakam Singh v. Indar 
(4). The judgment inKhaiti's cast (3) is no 
doubt an authority for the proposition that 
the interest of a reversioner in an estate 
in the hands of a widow is not a mere spes 
Buccessionis but is a contingent interest 
within cl. (6) of s. 17, sub-s. (1) of the 
Registration Act ; and that a document 
relinquishing such an interest of the value 
of Rs. 100 or upwards requires compulsory 
registration. It is true that this judgment as 
well as the judgment in Hakam Singh's ease 
(4) dealt with the interest of a reversioner 
under the Customary Law of the Punjab, 
but on principle I do not see any valid 
reason why, if the right of a reversioner 
expectant upon the death of a widow govern¬ 
ed by the Hindu Law is a mere chance 
of succession, the right of a reversioner to 
succeed to an estate on the death of a widow 
governed by the Customary Law should 
be placed upon a higher level. We have 
not been referred to any authority which 
lays down that the estate of a widow under 
the Customary Law is subject to greater 
restrictions than that of a widow under the 
Hindu Law, or that the reversioner in the 
former case enjoys rights which are, in any 
way, superior to those of the reversioner 
in the latter case. Our attention has been 

(2) 71 Ind. Cas. 629; (1922) A. I. R. (P. C.) 403; 9 0. 

& A. L. R. 270; 45 A. 179; 50 I. A. 69; 9 O. L *1. 652; 
44 M. L. J. 489; 27 C. W. N. 949; 5 P. L. T. 281; 18 L. 
W. 383; 26 0. 0. 223; 33 M. L. T. 216; 2 Pat. L. R. 237; 
37 0. L. J. 346 (P.O.). ,,, ^ 

(3) 11 Ind. Oas. 211; 214 P. L. R. 1911; 135 P. u • R- 
1911 

(4) 27 Ind. Cas. 699; 12 P. h. R. 1915; 18 P. W. R. 
1915. 
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invited to the following observations of Sir 
Meredyth Plowden in (Jujary. Shain Das 
(5) which have iio bearing upon the nature 
of the reversioner’s right in the estate held 
by a widow In respect of ancestral 
immoveable property in the hands of any 
individual, there exists some sort of resi¬ 
duary interest in all the descendants of 
the first owner or body of owEiers, however 
remote and contingent may be the prob¬ 
ability of some among such descendants 
ever having the enjoyment of the property. 
The owner in possession is not regarded as 
having the whole and sole interest in the 
property, and power to dispose of it. so as 
to defeat the expectations of tiiose who are 
deemed to have a residuary interest, and 
who would take the property if the owner 
died without disposing of it.” U must be 
borne in mind that these observations were 
mere deductions from the agnatic theory 
which was invoked in order to explain 
certain features of the Customary Law and 
which was subsequently utilised for the 
purpose of formulating other rules wliicli 
were hardly warranted by the practice and 
usage of the people upon whom those rules 
were imposed. It appears that the only 
issue before the Court was whether in a 
case, where the power of a sonless Jat pro¬ 
prietor to alienate ancestral land without 
necessity is in dispute, it is the duty of the 
alienee to prove a custom authorising a 
transfer of the ancestral land in favour of 
a stranger ; and an issue of this charactei 
should be determined upon the precedents 
and other evidence adduced by the parties, 
and not upon theoretical generalisations. 
At any rate, it is clear that the learned 
Judge was not called upon, nor did he 
fess to make any pronouncement on the 
quekion whether theinterestof areyersioner 
in the estate held by a widow could be the 
subject-matter of a valid transfer. 

It can no longer be disputed that the 
interest of a Hindu reversioner in the estate 
held by a female heiress is a mere chance 
of succession; and as observed above there 
does not appear to be any reason why the 
rieht of a reversioner to succeed to an estate 
uDon the death of a widow governed by the 
cLtomary Law should be treated different- 
iV lu view of the clear and unequivocal 
pronouncement by the Privy Council, I am 
of the opinion that the contrary view express- 
ed in the unreported judgments cited oq 

(5) lOT P. R- 1667, 
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■behalf of the plaintiff should be taken as 
overruled ; and that the plaintiff, when he 
.executed the instrument in question, had 
no interest in immoveable property which 
he could validly assign to any person. The 
transfer ol^spes successionis does not carrj'' 
with it any interest in immoveable property, 
and the deed evidencing such transfer does 
not stand in need of compulsory registra¬ 
tion. 

The document relied upon by the de¬ 
fendants is , therefore, admissible in evi¬ 
dence, and I think that it can be used by 
them for the purpose of showing that the 
plaintiff gave his assent to the sale which 
he now desires to impeach, or that, at any 
rate, he agreed not to challenge it. There 
can be no doubt that such an agreement need 
not be registered, vide inter alia, Bhana v. 
Guman Singh (fi). Having recognised the 
defendants as proprietors of the land, he 
cannot now attack the alienation which 
alone was the foundation of their title. 

I would accordingly accept the appeal and 
dismiss the suit with costs throughout. 

LeRossignol, J.— The question for 
decision in this appeal is whether a re¬ 
versioner's right under the Punjab Cus- 
tomarj' Law to succeed to ancestral land 
is a vested or a contingent right or a mere 
spes successionis. 

A Bench of the Chief Court of the Pun¬ 
jab held in a decision reported as Khaiti 
V. Matah (3) that such a reversionary right 
was a contingent right and even a vested 
right and its conclusion was no doubt 
based upon certain dicta in Gujar v. Sham 
Das (5). Now, in that case the simple 
question before the Judges was, on whom 
lay the onus of proving that a sonless 
proprietor had power to dispose of ancestral 
land without necessity and their finding 
they based not on facts but on theory 
Now, with all deference, I hold the opinion 

that theory and custom are antitheses that 

custom can never be a matter of mere the¬ 
ory but must always be a matter of fact 
The conclusion in Gujar y. Sham Das (5) 
is binding on us but the theories by which 

the learned Judges attempted to explain 

the custom have no such bindine forpp 
They justified the interference of collaterals 
who were not co paiceneis on tlie gronnd 
that there exists some sort of residuary in 
teresl in all the descendants of the fiist 

owner, but they also emphasised that “the 

(6) 44 Ind. Gas. 629; 40 A. 384; 16 A. L. J. 191 , 
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sonless land-owner was in rarer circum¬ 
stances than the Hindu widow subject to 
the control of others.” 

Now, their Lordships of the Privy Council 
have pronounced that a Hindu reversioner 
has no right or interest in prccsenti in the 
property which the female owner holds 
for her life until her demise all that he 
has is a mere spes saccessionis. If then a 
Hindu reversioner in respect of the estate 
of a female holding for life has a mere 
expectanc}’, I cannot see how the rever¬ 
sionary interest of a collateral in regard 
to the ancestral estate held by a 
male owner can be anything more sub¬ 
stantial. However, that may be this is a 
matter of custom which should be deter¬ 
mined not by theory but by practice, and 
I see no reason for holding that as a 
matter of fact there is a general and well- 
recognised custom of the transfer of rever¬ 
sionary rights in the Punjab. 

For these reasons I concur in the learn¬ 
ed Chief Justice’s judgment accepting the 

appeal and dismissing the suit with costs 
throughout. 

z. K, Appeal accepted. 


OUDH JUDICIAL COMMIS-^ 
SIGNER’S COURT. 

Privy Council Appeal No. 7 of 1925, 

May 8 . 1925. 

Present : —Mr. Dalai, J. C., and Mr. Misra, 

A. J. C. 

Konwar JANG BAHADUR— Judgmbnt- 
Dbbtor—Appellant—Petitioner 

•rcr5W5 ___ 

BANK OF UPPER INDIA, LD., LUCK¬ 
NOW IN Liquidation through Mr. 
HUNTER— Decree-Holder — Respondent 

—Opposite Party. 

Civil Procedure Code (Act V of 1908). 
Limitation Act {IX of 1908), Sch. I, Art. 18z 
Execution of decree—Transfer of decree— 
for substitution made to Court to which 
ferred, whether according to law—Appeal to a 
Majesty in Council—Substantial question of law. 

The question whether an application for suost 

tionmad© in the course of execution proceedmss 
Court to which execution was transferred is an 
cation according to law within the meaning of ci. w 
of Art. 182 of Sch. I to the Limitation Act, 
stantial question of law within the meaning oi fl- 
of the C. P. C. Tiiq 

Application for leave to appeal to 
Majesty in Council under 0. XLV, r. * 
P- C., in Execution of Decree Appeal . 
of 1924, decided by a Bench of thie ’ 
dated the 6th January 1925. • - 


JANG BAHADUR V. BANK OF UPPER INDIA, I.D. 
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Messrs, and Konirar 

Bahadur, for the Petitioner. 

Mr. Bishcshu^ar Kath, for the Opposite 
Party. 

ORDER* —This is an application for 
leave to appeal to His Majesty in Council. 
It satisfies the rule about valuation because 
the valuation is over Rs. 10,000. The decree 
of this Court, however, affirmed the decree 
of the Court of first instance and, therefore, 
it is necessary to inquire whetlier any 
point of law of general importance is involv¬ 
ed or not, We are of opinion that such a 
point of law is involved. The question is 
^hether an application made for substitu¬ 
tion to a Court to which execution was 
transferred was according to law. It is 
urged on behalf of the appellant that the 
application should have been made to tlie 
Court which passed the decree. It appears 
from the judgment of the Bench of this 
Court that the appellant is trying to take 
advantage of a legal quibble to escape his 
liability to pay a decretal amount. At the 
same time, we think that an important ques¬ 
tion of law of the execution of a decree is 
involved in this appeal and that leave 
should be granted. 

We, therefore, grant the leave applied for. 
No order is made as to costs. 

. z. K. Leave granted. 

* 


. ^ PATNA HIGH COURT. 

Second Civil Appeal No. 391 of 1922. 

April 7, 1925. 

Present: —Mr. Justice Kulwant Sahay. 

Ba6u HARIHAR PRASAD SINGH- 
Plaintifp—Appellant 
versus 

QHARBHARAN KOERI and others- 

Defendants—Respondents. 

Bengal Tenancy Act (Vlllof IS85), s. 182—Tenancy 
y homt$Uad land not forming part of holding, inci- 
^^^^^f—Dwelling house, erection of, by tenant, effect 
^f^-Ejectment—Notice to quit — Appeal, second—Copy 
of judgment of suit decided during pendency of appeal, 
whetUr can be referred to. 

Where an earlier suit between the parties is finally 
tfeciQed during the pendency of a second appeal 
arising out of a subsequent suit between the same 
parties and one of the matters in dispute in the 
^rlier suit is also in dispute in the later suit, the 
5 nal judgment in the earlier suit may be produced 
^ appeal in the later suit and it is open 

w the Court to refer to that judgn.ent for ibe 

pf deciding (he secend appeal, [p. 554, cch 2; 

555, col. 1.] ® 


Where a Iuk got a tenancy right in liome- 

stead land wliicli is u.n a i)art of anv holding of iiLs as 
a rniydt cither in tlie village in whieh the land is 
situated or in any other village, the provisions of 
s. 162 of the Bengal Tenancy Act are not applicable to 
the case and the incident.^ of the tenancy arc not 
governed by the provisions of the Act. The tenancy 
must be eousi<lcred either a.s a tenancy-at-will or a 
tenancy from year to year and as such is liable to be 
terminated on a proper notice to quit. The mere 
fact that the tenant has constructed a dwelling house 
on the land in dispute and has been in possession 
thereof for any length of time will not give him a title 
to remain on thy lan<l permanently as a rent-free 
tenant, [p. 55.'), cols. 1 A 2 ] 

Appeal from a decision of the Addi¬ 
tional Subordinate Judge, Shahabad, dated 
the IDth January 1922, reversing that of 
the Munsif, Arrah, dated the 11th April 
1921. 

Messrs. L. N. Singh and Bhagwati Kumar 
Sinha, for the Appellant. 

Mr. Mahabir Prasad, for the Respond¬ 
ents. 

JUDGMENT.— This is an appeal by 
the plaintiff against the decision of the 
Additional Subordinate Judge of Shahabad, 
dated the lUth January 1922, whereby he 
reversed the decision of the Munsif and 
dismissed the suit of the plaintiff. 

The suit was for ejectment of the defend¬ 
ants from 13 decimals of land in Movza 
Bhelain on the allegation that the said 
land was the gair mazrua parti land of the 
proprietor. The plaintiff is admittedly the 
l6-anna.s malik of the moiiza-, and his 
case is that the 13 decimals of gair mazrua 
land were settled with the ancestor of the 
defendants over wliich they built a house 
and began to live therein. The condition 
of the tenancy as alleged by the plaintiff 
was that the defendants were to render 
service by ploughing the proprietors’ land 
and doing transplantation workforfour daj's 
in the year, and by drawing water from 
the well, and supplying vegetables at six 
pies per paseri on ceremonial occasions; 
that the defendants had refused to render 
the service and a notice was served upon 
them requiring them to quit the land; 
that the term of the notice having expired, 
and the defendants having refused to quit 
the land the present suit was brought by 
the plaintiff for ejectment of the defend- 

The defence was that the land in dispute 
was not a service tenure of the deff^ndants 
but that it was a homestead land and 
formed a part of the ancestral kasht 
hoWing of the defendants. The conditions 
of the service alleged by the plaintiff were 



HARTHaR PRASAD SIMQH V. qharbharan koeri. [881. 0.19S5] 


denied; and it was further averred that no 
notice to quit was seiwed upon them. 

The learned Munsif held that the home¬ 
stead land in dispute was not a part of 
any tenancy holding of the defendants and 
that the incidents of the tenancy as 
regards the land in dispute were as alleged 
by the plaintiff, and that the tenancy of the 
defendants will not be governed by the Ben¬ 
gal Tenancy Act. He held that the defend¬ 
ants had refused to render service and as 
such were liable to ejectment. He found that 
the notice to quit has been proved to have 
been served on the defendants: and he 
accordingly made a decree for ejectment. 

On appeal by the defendants tlie learned 
Subordinate Judge held that the plaintiff 
had failed to prove that the tenancy of 
the defendants was on condition of render¬ 
ing service. He held further that the 
entry of htlagan in the Survey khatian as 
regards the land in dispute merely indi¬ 
cated that no rent was paid for the land 
and that snch an entry signified nothing 
more. The Munsif had held that the entry 
of belagan was only consistent with the 
allegation of the plaintiff that the tenancy 
was a service-tenure and, therefore, no 
rent in cash or kind was paid for the 
land and he drew an inference from such 
entry that the conditions of the tenancy 
being various and numerous and also 
unrestricted by the provisions of the 
Bengal Tenancy Act the Survey Authorities 
entered the land as belagan. 

In second appeal by the plaintiff it has 
been contended that the learned Subordi¬ 
nate Judge has misconstrued the entry of 
belagan in the Survey khatian and has 
drawn erroneous presumption therefrom. 
It has further been contended that the 
learned Subordinate Judge was wrong in 
holding that the tenancy of the defend¬ 
ants was not a service-tenure. 

It appears that in the khatian the de¬ 
fendants were recorded as qaimi tenants 
in respect of 5 khasi’a plots in khata No. 
74. Four of these plots were agricultural 
lands and the fifth was plot No. 1014 which 
was the homestead land now in dispute. 
As regards the four plots other than the plot 
No. 1014 the case of the present plaintiff 
was that those plots were not the tenancy 
holding of the defendants but were the 
zirait land of landlord which were tempor¬ 
arily settled with tenants from time to time, 
and sometimes cultivated directly by the 
landlord. There was proceeding under 


s. 145 of the Cr. P. C. in respect of the 
four plots referred to above and the plaintiff 
was declared to be in possession thereof. 
The present defendants brought a title 
suit for a declaration of their title m 
rahjaUoi those four plots and the Munsif 
dismissed the suit on a finding that it 
had not been proved that the plaintiff of 
that case (the present defendants), had any 
qaimi or occupancy right therein. The 
Munsif further found that it had not been 
proved that the then plaintiffs were settled 
raiyats of the village and he further found 
that the plaintiffs of that suit were out of 
possession for more than two years and the 
suit was barred by limitation. ^ , 

Now, this judgment of the Munsif in 
the title suit was passed on the 10th of 
April 1922 and an appeal was preferred 
against it and it was pending" before the 
Subordinate Judge at the time the Munsif 
decided the suit out of which the present 
appeal arises. He referred to the finding 
of the Munsif in the title-suit and as the 
matter was pending to appeal and the 
decision had not become final he refrained 
from coming to any finding &s reg^ds 

the defendants being settled raij/ats of the 

village. In this Court an affidavit has 
been filed on behalf of the appellant to th 
effect that the appeal of the present defend¬ 
ants in the title suit referred to ahoy 
has been disposed of by the Subordina 
Judge whereby the decision of the Muns 
in that suit has been affirmed. ^ 

of the judgment of the Subordinate Judg 

dated the 28th March 1923 has been pr^ 
duced with the affidavit. In this . 

the Subordinate Judge has found that n 
of the four plots in dispute in that cw 
had been in possession of the fhen plain 
(the present defendants) or a 

a period which would have given tne 
right of occupancy in the land and 
the plaintiff had entirely failed to . 
that he had held any land or ^ 12 

as raiyat in the village for a -jf of 

years. In the affidavit filed on hen 
tlie plaintiff it is further stated tn 
judgment of the Subordinate Jndg 
become final, no appeal having nee i 
ferred against it. It has also rts-re* 
in the affidavit that the 

spondents in the present case haven ^ 

land either in the village Bhelai 
any other village. of 

Objection has been taken on n 

the respondenla to the affidavit ^ 
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copy of the judgment of the Subordinate on a proper notice to quit. It has been 
Judge in the title suit filed with it being found by the Munsif and this finding has 
taken or referred to in this appeal. I am not been displaced by the Subordinate 
of opinion that having regard to the cir- Judge that a proper notice to quit was 
cumstances of the case it is open to the served on the defendants. It is clear, 
appellant to produce this judgment in therefore, that the defendants have no right 
this second appeal and that it is open to to remain on the land against the wishes 
this Court to refer to it. As an aulhority of the plaintiff. I fail to understand upon 
for this view, I need only refer to the what ground the defendants can claim a 
decisions of the Calcutta High Court in right to remain on the land without pay^ 
i?am Hatan Sahu v. Mohant Sahu (1), Ha- ment of any rent to the landlord. The 
zariMull v. Janaki Prosad {2) ?Liid Ramyal mere fact of the defendants having con- 
Sahu V. Bitideskri Kinnar Upadhya (3). structed a dwelling house on the land in 
The facts stated in the affidavit have not dispute and having been in possession 


been denied on behalf of the respondents. 
The position, therefore, is that the defend¬ 
ants are noti’aif/u/s of any land in village 
Bhelaiii or in any other village and 
the land in dispute is the only homestead 
land of which they are in possession. 

As regards the nature of the defendants’ 
tenancy although the Munsif on a con¬ 
sideration of the evidence found that the 
tenancy was on condition of rendering 
service as stated by the plaintiff yet on 
appeal the learned Subordinate Judge has 
come to a contrary conclusion. His find¬ 
ing that the tenancy is not a service-tenure 
is a finding based upon the evidence in 
the case and must be accepted as conclu- 


thereof for any length of time will not 
give them a title to remain on the land 
permanently as rent-free tenants. Refer¬ 
ence may in this connection be made to 
the decision in the case of Pvosunno Coo- 
maree Debea v. Sheikh Rutton Bepary (4). 

I am, therefore, of opinion that the plaint¬ 
iff-appellant is entitled to decree for pos¬ 
session. The decree of the Subordinate 
Judge will, therefore, be set aside and that 
of the Munsif restored. The appellants are 
entitled to their costs throughout. 

z. K. Appeal allowed. 

(4)3 0.636; 1 C. L. K. 577; 1 Incl. Dec. (n, s.) 
1026. 


flive in the present appeal. 

The position, however, of the defendants 
is that they have got a tenancy right in 

the 13 katkas of land which is not a part LAHORE HIGH COURT, 

of any other holding of theirs as'draiyat Miscellaneous Skcond Civil Appeal 

and, therefore, such tenancy is not govern- No. 1393 of 1924. 

ed by the provisions of the Bengal Tenancy January 20, 1925. 

Act. Reference has been made by the Present: —Mr. Justice Campbell. 


learned Vakil for the respondents to s. 182 
of the Bengal Tenancy Act. In the first 
place the learned Subordinate Judge does 
not base his decision upon s. 182. In the 
second place it has now been established 
hy competent Court that the defendants 
have got no holding as a raiyat either in 
the village Bhelain or in any other village 
and, therefore, the provisions of a. 182 are 
not applicable and the incidents of the 
defendants’ tenancy of the homestead land 
in dispute are not governed by the provi¬ 
sions of the Bengal Tenancy Act. This 
being so. it is clear that the defendants’ 
tenancy must be considered either as a 
tenancy at-will or a tenancy from year to 
year and as such is liable to be terminated 

(1) 6 0. L. J. 74. 

(2) 6 0, L. J. 92. 

(3) 6 0. L. J. 102. 


JAWALA DAS and others—Defendants— 

Appellants 

versus 

GOPAL LAL— Pre-emptor, and DES RAJ 
and others—Plaintiff and Defendants 

—Respondents. 

Limitation Act (IX of 1908), s. 22~Pre-emption 

suil—Vendees, several—Omission to implead one 
vendee till after expiry of period of limitation, effect 

' Id a suit for pre-emption in respect of property 
which had been sold to .4, B. C D and B, the defend¬ 
ants were described as A son of B, C, D and E. The 
omission to implead B as a defendant was not dis- 
covered till after the expiry of the period of limitation 
and B was then impleaded as a defendant: 

Held that this was not a case merely of a mis¬ 
description of a defendant but of an entire omission 
to implead a necessary defendant and that B having 
been impleaded after the expiry of the period of 
limitation, the suit was barred as against him and was 
consequently barred as against other defendants also. 

[p. 556, col. *2.] 


jwala das V. nor-AL lal. 


fi 

A\ eal from an order of the District 
y K Gujranwala, dated the llth ilarch 

ly-1. 

Mr. M. L. Puri, for the Appellants. 

Mr. d/c/ir Chand, for the Respondents. 

JUDGMENT. —This second appeal 
arises out of a pre-emption suit which was 
instituted on the 9lh August 1921. The 
sale, which was its subject, was dated the 
loth August 1920 and was by Harbhajan 
Das and others in favour of (1) Tek Chand, 
(2) Bhagwan Das, (3) Diwan Chand, (4) 
Jawala Das, sons of Dhanpat Mai, and (5) 
Xarain Singh proprietors of the firm 
Dhanpat Mal-Diwan Chand. 

The plaintifi: in the pre-emption suit was 
Gopal Lal and in his plaint he joined as 
vendee-defendants, “Tek Chand, son of 
Bhagwan Das," Jawala Das and Diwan 
Chand, sons of Dhanpat Mai, and Narain 
Singh. 

When the defendants appeared they 
pleaded that one of the vendees, Bhagwan 
Das. had not been made a defendant. On 
the 30th June 1923 the plaintifi was direct¬ 
ed by the Court to implead Bhagwan 
Das as a defendant and he did so on the 
30th July 1923. The question then arose whe¬ 
ther the suit w'as time-barred and the Trial 
Court held that since Bhagwan Das had 
been impleaded after the prescribed period 
for limitation, the suit was barred against 
him and also against all the other defend¬ 
ants. Consequently the suit was dismissed. 

On appeal by the plaintiff the learned 
District Judge held, as he states, after a 
careful consideration of the facts, that the 
omission to implead Bhagwan Das as a 
defendant was due to a wrong copy of the 
sale-deed supplied to the plaintiff by the 
Registration Department, wherein the 
vendees were described as Tek Chand son 
of Bhagwan Das, Jawala Das and Diwan 
Chand sons of Dhanpat Mai, and Narain 
Singh. The learned District Judge pro¬ 
ceeded to observe that there was no doubt 
that the plaintiff had been guilty of care¬ 
lessness because, if he had carefully studied 
the written statement of the defendants in 
a previous suit relating to specific per¬ 
formance, he would have come to know 
that Bhagwan Das was one of the vendees. 
Nevertheless the District Judge held that 
the suit was not barred by time because 
there had been a mere misdescription of the 
defendants in the suit. He cited in support 
of this view a Calcutta judgment printed as 
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Jogcndra Xarain Roy v. Forbes (1) and, 
concluded as follows : “In the present case 
also the intention of the plaintiff was to 
implead all the vendees in the suit and 
the omission to implead Bhagwan Das was 
due to an error in the copy of the sale deed 
supplied to him. Under these circum* 
stances, I am of opinion that the plaintiff 
should not suffer for the mistake on the 
part of the copyist. The result is that 
I accept the appeal and hold that the 
suit is not time-barred and remand the 
case to the lower Court for deicision on the 
merits." 

In its own words the learned District 
Judge's decision amounts to this that, when 
a plaintiff can show that he intended to 
implead a certain party whom he did not 
implead and that he was misled by a 
mistake in some document, he may make 
that party a defendant at any stage in the 
suit and no plea of limitation can be 
effective. 

The case reported as Jogendra Narain 
Roy v. F'orbes (1) does not support this 
view. There was a suit against a certain 
Mr. P. J. Forbes and it w'as discovered sub¬ 
sequently that P, J. Forbes was a lady 
and not a man and it became necessary 
to alter the “Mr." into “Miss." P. J- Forbes, 
however, had been unmistakably a defend¬ 
ant from the very first. The High Court 
ruled that the use of “Mr." instead of“Mjss. 
Avas but a clerical mistake and the case 
is one merely of misdescription. Con¬ 
sequent! j' it reversed the order of the 
Court below dismissing the suit against 
Miss. Forbes as barred by limitation. 

In the present case there was no 
misdescription of Bhagwan 
no person of any name resembling 
wan Das Avas inserted in the record ^ 
a defendant before the 30th July 
“BhagAvan Das son of Tek Chand" 
“BhagAA'an Das son of Dhanpat Mai 
have been a clerical mistake and ^ 
merely of misdescription. Tek Chand s 
of Bhagwan Das instead of Tek Ghana s 
of Dhanpat Mai is also a uiisdescnpii 
but a misdescription of Tek. Chand 
of BhagAvan Das. I accept the appeal w 
costs, set aside the order of the , 
Appellate Court and restore that oi 
Trial Court. „ i 

z. K. Appeal allo^'^' 

(1) 32 Ind. Cas. 872. 
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MADRAS HIGH COURT. 

Sboond Civil Appeals Nos. 1460 and 1470 of 

1022 . 

January 20, 1925 
Present;—Mr. Justice Piullips. 

AUMANCHI AURYAPKABAKARA RAU 

AND ANOTHER—Pl.\INTIFFS NoS. 1 AND 3 

—Appellants 

vej'sus 

QUATMUDU SaANYASI and others— 

I^FENDANTS NoS. 2, 5 AND 1 —RESPONDENTS 

Trar^ftr of Property Act {IV of ISSJ), s. 0 Madras 
Hereditary I xUage Otfices Act (III of l$0.>) s 
Contract Act {/X of 187.\ ss. liS-Limitation Act 
i0OS),Sck.I, Karnam service inain 

—’Agreement to sell, validity of — Co«P*aci, whether 
enforceable—Refund of consideration money —Limita¬ 
tion, commencement of. 

Defendant who was in possession of certain karnam 
service moms agreed to sell the inam lands to the 
plamtiffs after they had been enfrenchised. Plaintiffs 
sued to enforce the contract for sale and in the 
alternative prayed for a return of the purchase-monev 
paid by them to the defendant: 

Held, (1) that at the time when the contract was 
entered into the defendant had merely an expectation 
that the lands would be enfrenchised in his favour 
and that the contract, therefore, being one to transfer 
an expecUti^ offended against the provisions of 
8. b of tte Transfer of Property Act and was not 
enforceable; [p. 557, col. 2.] 

(2) that BO far as it could be regarded as a contract 
to transfer inam lands it offended against the pro- 
visionsof 8. 5 of the Madras Hereditary Village Uftices 
Act 111 of 1895 and was, therefore, void under s. 23 of 
the Contract Act; [ibid.] 

(3) that under s. 65 of the Contract Act the plaintiff 
as entitled to the refund of the money advanced by 

him and that the limitation for the recovery of the 
money was three years under Art. 02 of Sch. 1 to the 
^imitation Act and began to run from the date of 

the agreement. 

Second appeal against a decree of the 
bourt of the Additional Subordinate Judge, 

Vmgapatam, in A. S. Nos. 479 and 480 

i t preferred against that of the Court 
01 the District Munsif, Vijanagaram, in 0. 

8. Nos. 520 and 521 of 1916. 

Mr. B. Satymarayana, for the Appellant. 

Mr. Y. Suryanarayana, for the Respond- 
ftats. 

JUDGMENT. —The appellants in this 
Appeal obtained an agreement for the sale 
of certain karnam service inams from the 
Ist defendant. This tViam undoubtedly 
lOTmed the emoluments of the karnam's 

transfer is forbidden by s. 5 of 
Madras Act III of 1895. Prima facie, it would 
^ppear that this contract was a contract to 

Perform something which is forbidden by-law 
®'J^J'^ould consequently he void under s. 23 
Of the Indian Contract Act. It is, however, 

contended, foi* the appellant that thisa^ree- 
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meat was not to transfer the inam when it 
constitute.! the emolument of the karnam's 
oflice, but to tiansler this land after it had 
been enfrancliised hy ii,e Inam Deputy 

/ f^onsequently Madras 
Act I I of Ib.b does not a])ply. It is quite 

enfranchised 

at the time ol the contract, it could have 

been transferred witlmut offending against 

Madras Act III of 1895. l)ut w],en llie parties 
entered into the contract, there was no 
certainty that the land would he enfianchis- 
ed or even if so enfranchised, that it would 
be enfranchised in the name of the contiact- 
ing part\. He was no doubt expecting 
that it would be so dotie and agreed to 
transfer his interest in the propeiV when 
the event had taken plac This cannot be 
said to be more tlian a tj nsfer of his ex¬ 
pectation and a.s such w dd offend against 
s. 6 of tlie Transfer of J copertv Act, and so 
the agreement would ,e void as held in 
Sri Jagannada Raju Oaru v. Sri Rajah 
Prasada Rao (1), a case which was quoted 
with approval by the Privy Council in 
Ananda Mohan Roy v. Goiir Mohan Mullick 
(2). On this point, I think it is perfectly 
clear that the contract is not enforceable. 

It is argued, as far as I understand the 
agreement, that because the would-be 
vendor was in physical possessioii of the 
property and was merely subject to the dis¬ 
ability to alienate, that that would make a 
difference to the case and that it must be 
deemed that such physical possession of 
one form of estate must be deemed 
to go some way towards possession of 
a different form of estate and, there¬ 
fore, it is not a mere spes successionis that 
is being transferred, but rather a hope that 
one estate would be transformed into another 
estate. This appears to be equally a mere 
expectation and the mere fact that there is 
physical possession cannot affect the ques¬ 
tion at all. On this point I think the Sub¬ 
ordinate Judge is right and that the con¬ 
tract is void and unenforceable, 

The next contention is that under s. 05 of 
the Indian Contract Act, the plaintiff is 
entitled to the refund of the money advanc¬ 
ed by him. If he had brought his suit 
within time, he would no doubt be entitled 
to the amount from the first defendant who 

(1) 29 Ind. Cas. 241; 39 M. 554; 17 il. L. T. 419; 28 M. 
I-. J.650: (1915) M.W. N. 626. 

(2) 74 Ind. Cas. 499; 50 I. A. 239; 21 A. L. J, 718; 4 
P. L. T. 609; (1923) A. I. K. (P. C.) 189; (1923) M. W. 
N.803: 45 M. h. J, 617; 25 Bom. L R. 1269; 33 M. L. T, 
305; 50 C. 929; 28 C. W. N. 713; 4C C L J. 10 (P. C.j, 
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received it. The period of limitation for 
such a suit is three years from the date when 
the contract is discovered to be void and 
as pointed out by the Privy Council in 
Ananda Mohan Fioy y. Gour Mohan MnUirk 
(2), ordinarily the time from which limita¬ 
tion would start is from the date of the 
agreement in the absence of special circum- 
srances. The contract is one forbidden by 
law, and the appellants must be deemed to 
have been aware of the fact when they 
entered into it. It was, therefore, void from 
that date and appellants must be deemed 
to know that fact. If that is not the case, 
there is no allegation as to when they be¬ 
came aware of it. It is suggested that the 
plaintiffs were unaware of the illegality of 
the contract until the Subordinate Judge 
frave his decision in the suit. If that is so, 
The cause of action would only arise on the 
determination of that suit but assuming 
that to be so—I have no reason to think that 
it, 13 —the cause of action wmild be based on 
the result of the suit and relief could not be 
claimed in the suit itself. His claim for re¬ 
fund of money must be disallowed, and 
the second appeal is dismissed with costs of 
the first and second respondents. Second 
Appeal No. 1470 of 1922 follows this deci¬ 
sion and is dismissed with costs. 

V. N. V, 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 36 of 1924. 

January 20, 1925. 

Present :—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice LeRossignol. 
GOKAL SINGH— Appellant 

versus 


SHIV RAM AND OTHERS—Respondents. 

Provincial Insolvency Act (V of 1920), s. 17 — 
Death of insolvent, effect of—Vesting of property in 
Receiver, whether a^ected—Heirs of insolvent, rights 


VJ. 

Under s. 17 of the Provincial Insolvency Act the 
death of a debtor does not interrupt the Insolvency 


proceedings bo far as may be necessary for the 
realisation and distribution of the property of the 
debtor. Consequently the vesting of the property of 
the insolvent in the Receiver on the making of an 
order of adjudication holds good even after the death 
of the insolvent and the latter’s heirs have no remedy 
against the Receiver other than they would have had 
against the insolvent himself. In other w'ords they 
are, if so advised, at liberty to bring a suit to 
show that the insolvent’s debts were tainted with 
immorality or were otherwise not binding upon them. 
But in other respects the death of the insolvent does 
&ot ftfiect the meolvency proceedings, 


Letters Patent Appeal from the judgment 
of Harrison, J., in Civil Appeal No. 1406 
of 1923, dated the 15th November 1923. 

Mr. Mukand Lai Puri^ for the Appellant. 

JUDGMENT.-The question for deci¬ 
sion in this appeal is whether on the death 
of ail insolvent, whose property has vested 
in the Receiver is divested of that pro¬ 


perty. 

The learned Judge in Chambers has held 
that in respect of the land conveyed, from 
Nadir to him the Receiver stands in the 
shoes of Nadir and his powers cannot exceed 
those which Nadir could have exercised. 
So far we have no difficulty in agreeing 
w’ith the learned Judge in Chambers. We 
cannot follow him in his further conclusion 
that the rights of the Receiver were exting¬ 
uished on the death of Nadir and, there¬ 
fore, the late Nadir's ancestral property 
cannot be proceeded against in insolvency 
for the satisfaction of the debts due to his 
creditors. By this adjudication and the 
transfer of his property to the Receiver 
Nadir’s property vested in the Receiver. 
As under s. 17 of the Insolvency Act the 

death ofa debtor does not interrupt the insol¬ 
vency proceedings so far as may be neces¬ 
sary for the realization and distribution o 
the property of the debtor it follows th 
the conveyance to the Receiver holds go 
and that Nadir’s heirs have no 
against the Receiver other than they 
have had against Nadir himself. 
words they are, if so advised, at . 

bring a suit to show that Nadir's 
tainted with immorality or were other 
not binding upon them. But in other resp 
the death of Nadir does not affect the in 

vency proceedings. , 

In this view of the case we are not 

upon to state whether we 
conclusions of Jagdip Singh ^ *--1 

Singh (1) for at his death Nadir s ances^^^ 

property was not vested in him ouu 

Receiver. auoeal 

For these reasons we accept the pf • 

set aside the orders of the Courts he 

direct that even the ancestral , gjicy 

Nadir be proceeded against in ^ foT 

proceedings so far as maybeneces 

the satisfaction of his creditors clai 

appeal is accepted with costs. 

z K. 

(1) 15 Ind. Cas. 866; 4 P. R. 1913; 160 P. 

173 P. L.R. 1912. 





[881.0. IS^] BALRAM D18S-FAKIR CHAND V. 

OUDH JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Sbcond Eaboction of Dbcueb Appeal No 77 

OF 1924. 

March 19,1925. 

Present Mr. Daniels, J. C. 

Syed IFTIK^AR HAIDAR— Appellant 

versus 

Mtmmmat IKRAM FATIMA and others— 

Respondents. 

Civil Procedure Code {Act V of W0S\ s. 10!, ij). 
O.XXI,rr. 89, 9i, 0. XLIII,r. I (j}— Execution of 
decree—5ttie ect oeide on deposit—Appeal, second, 
whether lies. 

Where an execution sale is set aside under 0. XXI, 
r. 92 of the C. P. C., on an application made under 
r. 89 of the order, the order setting aside the sale is 
not open to a second appeal. 

Appeal against the judgment and 
decree of the Additional Subordinate 
Judge, Hardoi, dated the 24th September 
1924, and confirming an order of the Munsif, 
Bilgram, dated the 28th January 1922. 

Mr. Gkulam Hasan, for the Appellant. 

Mr. H, Husadn, for Respondents. 

JUDGMENT. —This is a second appeal 
hgainst an order setting aside a sale on 
an application, accompanied by a deposit, 
made jointly by the judgment-debtor and 
mortgagee from the judgment-debtor under 
0. XXI, r. 89, C. P. 0. The mortgagee 
acquired his interest after the sale, but 
both the Courts below have held that as 
the application was a joint one and the 
judgment-debtor clearly was entitled to 
^PPlyi the fact of his joining another person 
with him did not invalidate his application, 

A preliminary objection is taken that no 
second appeal lies This objection is clear¬ 
ly well-founded and must prevail. The 
Order was passed under 0. XXI, r. 92, C. 

P- 0. From this order one appeal is speci¬ 
ally provided for by 0. XLIII, r. 1 (j). 

Py B. 104 (2) no second appeal is permit¬ 
ted in such a case. The appellant asks in 
the alternative that his application may 
be treated as one in revision, but the 
lacts^ are not such as to bring the case 
^thin the provisions of s. 115 of the 0. 

P• 9‘ Holding that no second appeal lies 
X dismiss the appeal with costs. 

K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 607 of 1923, 

Marcli 27, 1925. 

Present: —Mr. Justice Stuart and 
Mr. Justice Bovs. 

Firm BALRAM DASS-FAKIR 
CHAND— Plaintiff—Appellant 

versus 

The great INDIAN PENINSULA 
RAILWAY COMPANY-Defendant 

—Respondent. 

Railwan Company- Carriage of goods -Risk Xo(c 
Form "B”- Goods sent in ivaggon sealed with paper, 
string and wax—Lossofgoods~\Vilfiil neglect. 

Where n Hailway Company is aware tliat over a 
certain section of their line it is a common inoirlent 
for seals of waggons to be broken ami goods to he 
stolen therefrom, it is guilty of wilful neglect in 
sending a waggon over a long section of the line, 
where the train would have to travel at night and 
stop at all sorts of sidings sealed only with paper, 
string and wax. Wljere in sjicli a case the seals are 
broken and the goods are lo.st, the loss must be 
ascribed to the wiiful neglect of the Comi»any. [p. .'iGl. 
col. 1.] 

B. .V. ir. Railway v. Firm Manorath Bkagat-Dkian 
Ram, 84 Ind. Cas. 794; 22 A. L. J. 1035; L. H. 6 A. 24 
Civ.; [1925) A. 1. R. (A.) 172 and Bengal and Xortk- 
Western Railway Company y. llaji Mutsaddi, 1 Ind. 
Catt. 160; 7 A. L. J. 833, relied on. 

Second appeal from a decree of the 
Distiict Judge, Ghazipur, dated the 13th 
January 1923. 

Dr. Af. L. Agarwala, for the Appellant. 

Mr. Ladli Prasad Zutshi, for the Re¬ 
spondent. 

JUDGMENT .—In this case a firm 
called Balram Das-Fakir Chand carrying 
on business at Rasra in the District of 
Ballia sued the G. I. P. Railway Company 
for compensation to the amount of 
Rs. 1,271-8 on account, ofthe price of two bales 
of yarn with interest thereon on the allega¬ 
tion tW they delivered these goods to the 
G. I. P. Railway Company at Victoria 
Terminus at Bombay to be transported to 
and delivered at Rasra in the District of 
Ballia and that the Railway Company failed 
to deliver the goods in accordance with 
their contract. 

It is admitted that the goods were sent 
under the owner’s risk Note B. That risk 
note is no longer in current use but with 
that fact we are not concerned; nor with the 
question of what may be the effect of our 
interpretation of the old rules on any new 
risk notes that may now be in force. 

It is clear that prima facie the plaintiff 
was entitled to recover damages against the 
Railway Company and the Railway Company 


BALARAM DASS-FAKIR CHAND G. I. P. R. CO. [S8 I. 6. 

the two bales belonging to the plaintiff 
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could only escape by proving that they are 
freed from responsibility by the Risk. Note 
Form B. Next it is clear that it is for the 
Railway Company to establish “loss”. 

The First Court held that no loss was 
established. The lower Appellate Court 
held that the Railway had succeeded in 
proving loss. On this point we are inclin¬ 
ed to agree with the lower Appellate Court 
though not for the reasons stated by it. 

It appers established by the evidence 
of Mahadeo a Foreman at Victoria Terminus 
that he put these bales into a waggon 
No. 7552 and sealed it; that the waggon 
was .sealed for transit to Allahabad City 
which means that it was a complete waggon 
which would not except under very ex¬ 
ceptional circumstances be opened in the 
ordinary course of Railway business until it 
arrived at Allahabad City. The waggon 
was then sent to Wadi Junction and attach¬ 
ed to a train which was there made up for 
Allahaba<l, Mahadeo the Foreman further 
states that in that waggon he placed 43 
packages. 

The next information we have is that at 
a station called Pachora on the G I. P. 
Railway the guard noticed that the doors 
of the waggon were open and of course 
the seals broken. As to the nature of 
these seals we shall have something to say 
presently. He drew to this the attention of 
a Railway servant Chintaman Gopal, who 
is described as a number taker. Apparent¬ 
ly this was not the only waggon of which 
the seal had been broken because Chinta¬ 
man received instructions from the guard 
to re-seal a number of waggons including 
this particular waggon. Chintaman says 
in his evidence that the ticket on the wag¬ 
gon indicated that there were only 38 
packages in the waggon, but we think that 
there is no doubt that the evidence of 
Mahadeo the Loading Foreman at Victoria 
Termintis to the effect that he put in 43 
packages, evidence which is supported by 
his registers, should be accepted. 

Nothing further appears to have been 
done at Pachora at all, but later at 
Allahabad the packages were counted 
and it was found that there were only 38. 
They were re-counted at Allahabad because 
of the transhipment that was necessary if 
they were to go by the B. N. W Railway to 
Rasra. It is further established that at 
Allahabad amongst the 38 packages found 
ia* the waggon there were not to be found- 


whi'-.h JIahadeo had put in at Bombay. 

The Railway’s case, therefore, is a case of 
"loss”; that having established that they 
put the bales into a waggon that was sealed 
at Victoria Terminus for Allahabad and 
having established that those packages 
were not in the van at Allahabad and that 
the seals had been found to be broken at 
Pachora and the door open they have proved 
that the packages have been lost. 

It was suggested to us at ome time that 
there was nothing to show how the waggon 
might have been handled or the packages 
handled at Wadi Junction or anywhere else 
enroute; that the packages might have been 
taken out inadvertently and possibly sold 
by the Railway Company as unclaimed 
property in which case the price would 
still be in their hands but we do not think 
that this would be a justifiable assumption 
against the Railway. They could not be 
expected to produce a witness from every 
station to say that the packages had not 
been handled at the station or the seals 
broken. 

We hold, therefore, that the inference 
which the Railway asks us to draw that 
they liave established “loss” is an inference 
which we ought to draw, though, as we 
have said, for reasons other than those 
stated by the lower Appellate Court. 

But we feel that we cannot and should 
not leave this part of the case without ex-; 
pressing the strongest disapproval of the 
way in which the Railway Company trea^ 
ed the claim of the plaintiff at the outset. 
The Company deliberately replied to the 
plaintiff that they had duly delivered h|» 
goods to the East Indian Railway aim this 
statement they made not merely ^^7 

advertence once but deliberately repeate 

a second and a third time. 
neither been shown nor have we found any* 
evidence to justify these letters and 
if the statement was not known by t 
Company’s servants to be false, it , 
least made without any proper inquiry ^ 
with the most reckless disregard of tn 
truth. If the intention of it ^ 
deliberately to direct the plaintiff on 
the wrong track, it was almost 
have that result. Such conduct of j 
negotiations upon a claim calls for 

strongest condemnation. , . ' 

The next question is whether l^be piai ■ 
iff has established wilful neglect by ^ j 
Railway Administration or by its servant J 
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BO as to justify him in claiming that the . 
Railway Company are not free even under ^ 
the terms of the risk note from respon- , 
sibility. This plea of wilful neglect has < 
been taken all througii and we may refer t-> 
clause 8 of the grounds of appeal to the 
lower Appellate Court. The. lower Court 
appears not to have dealt with thib p ea 
at all but it is open to us to deal with it as 
■we have all the materials before us. 

It is in the evidence of the guard that 
Borne two or three days before as is shown 

by an entry in his journal the seals of 

waggons on his train were foun o 
broken in very similar circumstances Iti^ 

also clear from cases to which we " 
that the finding of broken seals is to put it 
at its lowest at least not an uncommon in- 

“ The question, therefore, arises 
Railway were not guilty of 

sending a rvaggon hundreds of m - 

which the train would have to 

night and stop at all sorts of sidmg^s, 

sealed only, as "'8 Loading 

the evidence of Mahadeo, t 
Foreman, with paper, string aiidvav 
Even if a finding m similar cncum 
stances had not previously been aiuved^ t 
by this Court we should have been m l 
to hold that this w^ wilful ne lect 
the part of the Railway. P ^ 

this view tve need only r,, ian 

Ram (1) and Bmgal (2). 

Railway I '"wilful 

neglect" by the Company s'td 

appeal should be ?*^°wed an higher 

ingly allow it with costs on the n „ 

scale. Appeal allo^ved. 

i''-K. ^ t T in'15-L. R. 6 A. 24; 

(l)84lDd. Gas. 794; 22 A. L. 

(1925) A. LR. (A.)172. 

^ (2) 7 Ind. Gas. 160; < A. L. J. 833. 
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NAGPUR JUDICIAL COMMI 
SIGNER’S COU «T' 

Civil Revision No. 177 b 
September 30, 

Pr<>senf—Mr. Kotval, A. J - 

SADASHEORAO-AprLic-ANT 

versus 

■ KALUSINGH-BESPONnEKT. 

Hindu ^awai 

BoMd -ZJebtor affrcema to re p y Pj; 

milh int67-e«t-Amount, maximum, rew 


Dcfcmlant c.'ccouti-d ii bond m favour ol! the plamt- 

iff statinii IKS fellows: “I have bonowed from you 
a debt of Us. UHi ladncipal. Us. 31 is stnctu tluMcon, 
tl,n total amounts L. Us. Kth" The bond then wen 
on to specify llic mndo t.f i>ayinent. In a suit lo 

recover llie juiueiiial ami interest: 

Held, that the priueipal amount borrowed uuda 

the bond was onlv Ks. i:U; and that the sum of Us. ol 
was prosiv.'Ctive inleresl and that the plainUh uas 

th,iolore, cntilU-U uiul.'i- ll,,. ™l<- of 

recover only doulile the anionut of Ks, 1.56 and not 

double the amount of Us 170, 

Civil revision from the decree of the 
Judge. Small Cause Court, Amraoti, dated 
the ISth September IT22. 

Mr 1 y Zinzevdc, for the iVpplica.nt. 
JUDGMENT.-The defendant execut¬ 
ed a bond in favour of the plaintill the 
terms whereof now material are as loL- 

have borrowed from you a debt of 

Rs. 13G principal; Rs. 

The total amounts to Rs. 1/0 in n^oiu 

one hundred and seventy-Governnrent cm- 
renev The amount is payable 
stalmeuts, four yearly instalments of Rs. 3o 
each and the last instalment of Ks. JU. 

In all the five instalments are to be paid 

L follows.I will pay the above instal- 

mpnls in due lime every year. It an 
r„:ulmeut is defaulted I will pay luteres 
on 'he defaulted instalment at - pei 
cent per mensem from toe due date 
until full satisfaction of the e 

Ihe M^a^runt" wRh^ interesrin^a 
i °'’iro'pTvment'was made by the 

^ *Throil‘’'quesUrm now-is whether the 

ing does no he p h P 

authority f ^ capitaliiied by 

interest m ai . Here the interest 

"ned'ToUif'principal is not already 

nr urospective interest fixed accord 

- inrio practL common among money- 

- ^ J nB.L;2Bom,UK,lM2lBd.Dec.(x,s.)7a^ 


^ * 
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lenders at a quarter of the principal. The 
amount of Rs 34 is not capitalized. It is 
fixed as the total amount which is to be 
paid for interest provided the debt is 
discharged in a particular manner. The 
contract is in effect to pay definite por¬ 
tions of the principal and interest at cer¬ 
tain intervals. In my opinion Rs. 136 
is the principal and the plaintiff is en¬ 
titled to damdupat of that sum only. The 
application is dismissed. No order as to 
costs. 

z. K. Application dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2730 of 1924. 

December 11, 1924. 

Present: —Mr. Justice Abdul Raoof 
and Mr. Justice Jai Lai. 

8HAROMANI GURDWARA 
PARBANDHAK COMMITTEE, 

AMRITSAR, AND ANOTHER—Defendants 

—Appellants 

versus 

Mahant DHARAM DAS and others— 
Plaintifps—Respondents. 

Civil Procedure Code (Act V of 1908), 0. XL,r. 1 
^-Receiver, appointment of~Discretion of Court, how 
to be exercised—Appointment, when to be made. 

The jurisdiction to appoint a Receiver must not be 
exercised lightly but should be exercised most 
cautiously. The relief by way of appointment of a 
Receiver is not one ex debito justitice but one which 
is purely within the judicial discretion of the Court. 
The power should not generally be exercised as a 
matter of course, and it is not a reason for allowing 
an application for the appointment of a Receiver that 
it could do no harm to appoint a Receiver. The 
appointment of a Receiver is in many cases a matter 
for the most serious consideration, for the Court 
taking possession at the instance of a plaintiff may 
be doing wrong, in some cases, irreparable, to the 
defendant. For if the plaintiff were to fail in 
establishing his right the Court may by its interim 
interference have caused mischief to the defendant 
for which the subsequent restoration of the property 
may afford no adequate compensation, [p. 564, col. 2.] 

Before appointing a Receiver in any particular case 
the Court must take the whole circumstances of 
the case into consideration and then decide whether 
it would be just and convenient to appoint a Receiver 
[p. 665, col. 1.1 

Kadir Bakhsh v. Gkulam Mohammad, 55 Ind Cas 
60; 2 U. P. L. R. (L.) 56; 30 P. W. R. 1920, referred to.' 

First appeal from an order of the Senior 
Bub-Judge, Sheibkupiira, d^ted the 23rd 
Augfu&t 1924. 


Messrs. Moti Sagar, Dalip Singh, Kharak 
Singh and Amar Singh, for the Appellants. 

Bakhshi Tck Chand, Messrs. Badri Das 
and Jagan Nath, for the Respondents. 

JUDGMENT, —This is an appeal under 
O. XLIII, r. ], cl. (s) of the C. P. C., from 
an order appointing a Receiver, and it has 
come before us for decision under the fol¬ 
lowing circumstances:—The appeal was 
admitted by the learned Chief Justice on 
the 31st of October 1924. An application 
was made to him on the same date with a 
prayer that the order appointing a Receiver 
should be suspended. Upon that applica¬ 
tion the learned Chief Justice made the 
following order:— 

“Notice to show cause why the operation 
of the order appointing a Receiver should 
not be suspended pending: the decision of 
the appeal. Let an ad interim order issue." 
After service of notice the matter came up 
for disposal before the learned Chief Justice 
on the 28th November 1924. The learned 
Chief Justice, being of opinion that the 
matter was of some importance and that 
there would most likely be a Letters Patent 
Appeal if he decided the case sitting singly, 
referred it to a Division Bench. When the 
miscellaneous matter came before us 
and certain arguments were addressed to 
us we thought it necessary to hear the 
appeal itself as some of those arguments 
necessarily related to the question raised in 
the appeal itself. We made an order ac¬ 
cordingly and the appeal has come before 
us for hearing. Counsel on both sides have 
argued the case with ability and care, and 
we have now to give our opinion as to whe¬ 
ther the order appointing a Receiver should 
be maintained or not. It is necessary to 
give the facts relating to this litigation with 
some minuteness. 

^ There is a place called Nankana Sahib 
situated at a distance of about 50 miles 
from Lahore. There exists a gurdioara 
which is known by the name of janarn 
asthan. It is an institution which has 
always been presided over by mahants. One 
Narain Das was the mahant or the mana^r 
of this institution in the year 1921. On 
the 20th of February 1921 a large number 
of Sikhs visited the gurdwara and in con¬ 
sequence of a dispute between the visitors 
and the mahant some of them were murder¬ 
ed. Next day, i. e., the 21st of February 
1921, Narain Das was arrested, soon after 
^led for offences under s. 302 of the Indian 
Peaal Code aud convioted* In connscUOft 
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with what had occurred at the gardicara and no order appears to have been passed 
the Commissioner of the Lahore Division on this application. A third apphcition 

happened to be in N'ankana Sahib and he was made on the 7th of dune 192t wnion 

handed over the possession of the gur- was supported by an affidavit ot ueva 
diaarato the Sharomani Gurdwara Par- Das. The Court made the following order 
bandhak Committee. Ever since then the upon that application: ‘Case adjourneU to 
association just mentioned has continued 1st August 1924 for argument. Apparently 
in possession. It is admitted that the no notice was ordered to be '^ued upop 
society was registered under the Societies this application, and, though the I ^ders 
Act in April 1921. On the 12th of Novem- of the parties were present in Co i t and 
her 1921 the present suit was instituted their presence was recorded on the^ file 
in which possession, declaration and in- of the suit, it does 

*pi,i ras srdS.“n'd'i‘Sfrc “S 

It .pp«. lb... >vhil. » gl ‘b‘,£ 

'■ ofa»n,s« ( 1 “''“:. Si.4S» a.‘iiS“£ pE'sf.”. s 

.gdmnt o< Z “SinbS S.''«i’ed'’"il»W»ri SlhSEudjEE 

having declined to act th® | in this petition. The Court recorded the 

.trustees elected one Nihal Das as a upon this application— 

jco-truatee ^ nresent suit “Notice be served upon the Pleaders of 

Now, the P/ngf Ram the defendants for appearance on the date 

are Deva Das, Ralia Ram, Gopal g ^ o,.(jer that they may show cause 

Saran, Punjab Das, Ladha Ram and one h^ea in o'd®appointment 

Daya Ram in addition to the three trustee y . PP not be granted. Notice 

mentioned above. The last named plaint- of under 0. Ill, r. 5 

iff Daya Ram is stated to be a , nfthftC PC" 

Naraia Das. On the same date on whic The hearing of the case was fi.'ced for the 
ittie plaint was filed in Court an app _ August 1924. The applica¬ 
tion for the appointment of a . tionof the 7th of June 1924 was also order- 

made. This application was presented by fn, hearing on the first of 

Mr. Find! Das as the Advocate of the ea to c PR^ihently, therefore, by the 
plaintiffs. The application was not accom- th^^^ d^ t^^^ jhe Court 

panied by an affidavit, meant the fourth application also to come 

.affidavits were filed on the 6 th of January and 2nd of August 1924. and 

1922. Notice was issued upon that ap- ui ordered to show cause 

plication and the defendants appeared to ^^e^^ ^T^tice was served on Sant Singh on 

show cause. On the 4th of May 1922 Mr. then.^^ 

Asad Jan. Senior S^hordmatC Jud^ , ^ Singh, Vakil, on the 20th of July 

nuBsed the application after 1924. On the 1st and 2nd of August 1924, 

the grounds upon which ^ however, the applications could not be taken 

■appointment of a Receiver had bee • . and disposed of. The hearing of the 

but curiously enough heremarke adjourned to the 16th of Aupst 

'judgment that the application w p 1004 hut no order was made on th^ 

-mature. On the face of the order it is ou^^^ datefixed the defend- 

quite clear that the learned Judge i presented an application asking the 

attach any importance to ^^^ug^ause O^urt to allow them an 

'the .application was premature, > dace their evidence of rebuttal. An affidavit 

■Ba. already observed, he „ gf was filed by the defendant. Uttain Singh, 

application on the merits, ® j Mr. Badri Das made a statenmnt on behalf 

•■opinion that there was no ?- u ’ gf the plaintiffs, while Sardar Pritam Singh, 

held that it was not a c^e m gis statement on behalf of the de- 

‘Reoeiver should be appointed, y. .. feadants. As a great deal of argument 
15th. of February 1924 auother application f d ^g^a^rds this statement it, 

'Was made by Deva Das and Ralia Ram for b ^g g^^e it in extmso in thia. 

the-appointment of a Receiver P It is as follows: - ■ '-v 

f Ucation was not supported by ainu \ 
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“The plaintiffs’ application for appoint¬ 
ment of Receiver is supported by an 
affidavit which alleges we are spending 
the income of the dera for other purposes, 
and that we are spending very little on the 
dera itself, and that we have not money 
enough to pay the plaintiffs in case of a 
decree. We wish to rebut these allegations 
by evidence and also to show that the mode 
of worship has not been changed. To-day 
we were required only to meet plaintiffs’ 
application, so we have no evidence pre¬ 
sent and strongly urge that we should be 
given a date to produce our euidence. We 
wish to show by our accounts that the Com¬ 
mittee is possessed of lakhs of rupees de¬ 
posited in Banks, and could easily meet 
plaintiffs’ decree if passed. We also wish 
to show the accounts of the income and ex¬ 
penditure at the gurdwara. We have 
spent a great deal on improvements to the 
gurdawara. I can’t give an approximate 
•figure as to the income of the gurdwara 
lands and other income. Some surplus from 
the income has been spent on purchasing 
lands at Nankana for the (jurdwara. 1 
can’t say if there is any more surplus, and 
if there is where it is invested or deposited. 
Nothing from the gurdwara income has 
been spent on jathas. I do not know whe¬ 
ther the gurdwara makes any contribution 
to the Committee. The accounts will clear 
all these points, but we have none of the 
accounts here to-day.” 

The Court below did not accept the ap¬ 
plication for postponement and made the 
following order:— 

“The object of presentation of the appli¬ 
cation by the defendants at this stage of 
the case is that the month of tieptember 
may expire in production of the evidence; 
but the plaintiffs state that this month is 
considered as important for appointment of 
a Receiver because the contracts are renew¬ 
ed in this month. No opportunity is given 
for production of evidence. If a' Receiver 
is appointed the defendants will be at liber¬ 
ty and will have ample time to prove the 
invalidity of the appointment of the 
Heceiver by means of evidence. Thus they 
will have sufficient time to have the ap¬ 
pointment of the Receiver cancelled if any 
is made. 

On the same date a further application 
was made to the Court to postpone the case 
to enable the defendants to make an appli¬ 
cation to the High Court for the transfer 

vf the case from the Court of the learned 
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Senior Subordinate Judge. Upon this ap¬ 
plication the Court made the following 
order:— 

‘Tf a Receiver is appointed he will not be 
able to do anything as regards collecting 
dues from tenants till November or Decem¬ 
ber, and no immediate harm to the defend¬ 
ants will accrue. The High Court will 
open early in October, and they may seek 
their remedy then.” 

The reasons stated in the two orders ap¬ 
pear to be somewhat inconsistent, though 
they were passed on the same date. The 
result was that the Court proceeded to hear 
arguments of the parties and made the 
order appealed against. 

In argument before us both the parties 
have relied upon a large number of author¬ 
ities for the purpose of showing under 
what circumstances and on what groun^ 
the Courts should appoint a Receiver. Itifl 
not necessary to refer to each of those cases 
because they are numerous. The principles 
are so well-recognized that it is not necea- 
sary to consider or repeat the reasons which 
are stated in the various cases. It is enough 
to refer to a passage in the well-known work 
“WoodroiTe on Receivers.” At page 89 
the law on the subject is thus stated:— 

‘Tn the first place, the jurisdiction thus 
given must not be lightly but most cautious¬ 
ly exercised. The relief is not one ex dehiio 

justitioe, but one which is purely 
the judicial discretion of the Court. The 
power to appoint a Receiver is not to be 
generally exercised as a matter of course, 
and it is not a reason for allowing ^ 
application that it can do no harm ^ 
appoint a Receiver The appointment 
of a Receiver is in many cases a matter 
for the most serious consideration, 
the Court ^y taking pcssession at me 
instance of a plaintiff may be 
wrong, in some cases irreparable, to me 
defendant. For if the plaintiff ^ 
eventually fail in establishing his rign 
the Court may, by its interim mten«' 
ence, have caused mischief to the defep 
ant for which the subsequent re.s^raii<m 
of the property may afford no, adegua 
compensation.” , - 

Having these principles before us we ha 
to examine the circumstances of this c 
and give our opinion as to whether 
appointing a Receiver passed by the lea 
ed Judge of the Court below on the 
mentioned in his order can be sustainea. 

Mr. Tek Chand in his argument reu 
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upon the decision in the case of Kadir 
BMish V. Ghulam Mohammad (1), and urged 
that, where a Court, after considering 
ail the circumstances of the case, has 
thought it fit to appoint a Receiver an Ap¬ 
pellate Court should not ordinarily interfere 
with the order. But this decision also points 
out the grounds upon which aloue a Court 
can grant injunction. The rule is thus 
summed up in the head-note : — 

"Before appointing a Receiver in any 
particular case the Court must take the 
whole circumstances of the case into con- 
silderation and then decide whether it 
would he just and convenient to appoint a 
Receiver." 

It has been contended by i\lr. Moti Sagar 
that in this case the Court below refused to 
take into consideration the whole of the 
.circumstances of the case, inasmuch as it 
refused to allow the defendants to produce 
their documentary and oral evidence to 
rebut the case put forward by the plaintilTs. 
Mi*. Tek Chand has contended that the 
defendants had sufficient opportunity for 
producing evidence and, if they did not do 

'SQ, they were themselves to blame. In the 
light, of the arguments addressed to us by 

Counsel of both the parties on this 
cular point we have carefully examined the 
■proceedingsbefore the lower Court and have 
come to the conclusion that under the 
liar circumstances of this case the Couu 
below would have exercised a better dis¬ 
cretion if it had allowed the defendants to 
produce their evidence in order to^ remit 
the case of the plaintiffs. The examination 
of the record discloses to us a lamentable 
state of affairs. As we have already pointed 
out Mr. Asad Jan, while dismissmg tne 
first application, described it to 
ture and yet went into the facts of the case, 
considered all the allegations and dismisse 
the application on the merits. 
application that was made on the lotn oi 
February 1924 admittedly remained on the 
record without any final order being mad 
upon it. The application of the /th of June 
1924 bears an order by the Court which to 
say the least, is as vague as it could be. 
The order is that “the case to come on the 
^ 1st of August 1924 for argument. 

^ It is contended by Mr. Dalip Singh wi 
f some force that, inasmuch as the hrst ap¬ 
plication for the appointment of a 
had been dismissed on the merits hy i 

(l) 55 lud. Oas. 50: 2 U. P. h, R- (L.) 50; 30 P. W. R. 

1930. 


Asad Jan, the Court had probably fixed the 
date to enable the plaintiffs to satisfy the 
Court by argument that a second applica¬ 
tion could be made for the appointment 
of a Receiver upon the same facts. It is 
very dilHcult to understand what really 
the learned Senior Subordinate Judge 
meant; but it is possible that on account 
of the vagueness in tlie order the defendants 
were misled. It is also contender! on behalf 
of the defendants that no notice of this 
petition was given to either of the defen¬ 
dants or their Pleaders. Then again it is 
argued with some force that, although the 
1st of August 1924 was fixed for argument, 
the application was not heard on that date 
and the 16th of August was fixad for the 
hearing of the suit as wellas the application. 
Now, having regard to this state of affairs 
the defendants, in our opinion, were quite 
justified in asking the Court to allow them 
an opportunity to produce evidence to rebut 
the allegations of the plaintiffs. The state¬ 
ment of the Pleader before the Court made 
it quite clear that the defendants wanted to 
produce both documentary and oral evi¬ 
dence to rebut all the allegations made by 
the plaintiffs in support of their application 
for the appoinment of a Receiver. In this 
Court further affidavits have been filed both 
on behalf of the appellants and the respon¬ 
dents. On behalf of the appellants an affi¬ 
davit has been filed and sworn to by Buta 
Singh in which the material allegations 
made on behalf of the plaintiffs are denied, 
and it is positively stated that accounts of 
the income and disbursement relating to the 
institution in question are separately kept 
and the defendants are possessed of sufficient 
funds. It is stated before us on behalf of 
the appellants that if an opportunity be 
given to them now they will produce all 
the account books which are regularly kept. 
It is also stated that the accounts have been 
re<»ularly audited. We have not the least 
doubt that if the learned Judge of the Court 
below had allowed the defendants to pro¬ 
duce their accounts and other evidence he 
would have been in a better position to re¬ 
cord an order to which possibly no excep¬ 
tion could he taken on the strength of the 
rulin'^s which have been cited at the bar 
bv both the parties. Because the defend- 
alitswere not allowed to bring before the 
Court all the materials upon which they 
wanted to rely, it has been contended that 
the Court did not enquire into all the cir¬ 
cumstances before recording this order. 
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Mr. Tek Chand, however, has contended 
that, even admitting that sufficient oppor¬ 
tunity was not afforded to the defendants 
to produce their evidence and that the 
order upon that ground is defective, it 
will not serve any useful purpose to 
remand the case because on account 
of a certain notification of Government 
the defendants cannot legally manage 
the afitairs of the gurdawara. He has 
referred to Punjab Government Notifica¬ 
tion No. 23772, dated the 12th of October 
1923 issued under the Criminal Law Amend¬ 
ment Act of 1908 and has contended that 
the effect of this notification is that it 
has become impossible for the defendants 
to carry on the work of the management 
of this institution. He, therefore, argues 
that to allow the management of the in¬ 
stitution to remain in the hands of the 
Sharomani Gurdwara Parbandhak Com¬ 
mittee will not be wise or proper. The 
solution of the question whether the de¬ 
fendants can carry on the work of manage¬ 
ment will very much depend upon the 
result of the investigation which may be 
made on the strength of the evidence to 
'be produced by the defendants. We are 
■^not prepared on the materials before us 
Ho hold that merely by reason of tlie notifi¬ 
cation of the Government they have become 
incapable of managing the affairs of this 
religious institution. In fact by a com- 
"Tnumgue of the 15th of October 1923 the 
Government removed any doubt that might 
l^ve arisen. It is stated in that communique 
that at the same time the Parbandhak 
Committee and Akali Dal with their sub- 
ordinate organization have been declared 
to be unlawful associations within the 
meaning of the Criminal Law Amendment 
Act of 1908. It is not proposed to proceed 
•under that Act against any persons who 
donfine themselves to purely religious 
activities, but action will be taken against 
persons covered by the declaration who 
continue to act in a manner dangerous to 
the maintenance of law and order and to 
the public peace. The action taken is 
m no way directed against the movement 
ior the reform of Sikh shrines so long as 
that movement is conducted according to 
law. If any doubt existed on this point. 
It must have been dispelled from the minds 
of the defendants by this communique. 

• V definitely stated before us on be- 

affairs of 

the institutipft satisfactorily managed 
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and the accounts regularly kept and audit¬ 
ed. If the defendants are in a position to 
show all this, the Court will be in a posi¬ 
tion to judge whether the affairs of the 
institution are properly managed, and whe¬ 
ther the income is properly kept and 
accounted for. We are, therefore, of opinion 
that further opportunity should be allowed 
to the parties to produce evidence in suji- 
port of their allegations. The order, aS 
it stands at present, has not been made 
after the consideration of all the circum¬ 
stances and must be set aside. 

We accordingly accept this appeal and 
setting aside the order of the Court below 
remand the case for decision upon the 
merits wdth due regard to the observations 
made in our judgment. Costs to abide tlm 
result. ' 

At the close of liis argument Mr. TeK 
Chand put forward a number of alternative 
considerations and asked us to either order 
the defendants to deposit in Court 
Rs. 65,000 which they allege they have 
collected after the order of the learned 
Chief Justice of the 28th of November 1924, 
or take sufficient security from them for 
the income of the estate or appoint an 
ad interim Receiver during the pendency 
of the proceedings in the Court below. 
We are not prepared to accept any of 
these suggestions because we are not 
possessed of sufficient materials upon whicn 
we may be persuaded to make an 
with respect to any of these prayers. The 
defendants, as mentioned in the judgment, 
did not take possession of the property by 
force or fraud. They were peacefully pot 
in possession by the Commissioner of tb® 
Lahore Division, and unless a good case is 
made out to oust them either permanently 
or temporarily they must be allowed w 
remain in possession. As this very Qoestiw 
is going to be tried by the Court below, W 
do not think it will be advisable for us 
make an ad interim order of the kind so© 
gested by Mr. Tek Chand. As matters 
present stand we are unable to express an/ 
Opinion one way or the other. , , 

z. K. Case 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civa Appeai. No. 190 of 1924. 

March 16. 1925. 

Present :—Mr. Daniels. J. C. 

FATEH BAH ADUR STNGH-- 
Defendant—Appellant 
versus 

Tkakur SHEO DARSHAN SINGH- 

Plaintiff—Respondent. 

U. P. Land Revenue Act {III of 1001), s. SSS (k)— 
PartittoTj—Conjpromise regarduig allotnient of plots — 
Compromise not given effect to in final allotment — 
Confirmation of pnrfih’ou —Title based on compromise, 
whether can he recognised. 

During the course of certain partition proceedings 
a compromise was arrived at between the parties 
according to which the plot in dispute was to go to 
the defendant in place of two other plots which were 
to go to the plaintiff. At the final allotment of the 
land in the partition which was subseciuently con- 
firmed the plot in dispute was allotted to the 
•plaintifr. Plaintiff sued for possession of the plot 
allotted to him and defendant resisted the suit the 
ground that under the compromise he was entitled to 

retain possession of the plot; , . l 

Held, that the defendant’s claim was barred by the 
provisions of a. (A*) of the U. P. l^and Revenue 

Appeal against the judgment and decree 
of the Subordinate Judge, Barabanki. dated 
the 6th February’ 1924. confirming that of 
the Munsif. Ramsanehighat, dated the «itn 

October 1923. 

Mr. Mofi Lai Saksena, for Mr. Bhawani 

Shankar, for the Appellant. 

Mr. Ram Bkarose Lai, for the Respond¬ 
ent. 

JUDGMENT.-This appeal arises a 
question of the applicability of s. 233 («) 
of the Land Revenue Act The /acts are 
quite clear. At the final allotments of land 
in the partition which was confirmed on 
3rd November 1916. the plot m dispute, 
No. 528/2, was allotted to the plamtiS- 
respondent. Prior to this in the course of 

the partition proceedings a 

been entered into between the parties 

according to which this plot was 8 
the defendant-appellant in place o 
other plots which were to go to the pla nt* 

, The learned Munsif came to the ?o"clusion 

that this compromise was not , , 

to by the parties and remained a dead 
letter. However, that might be it is q 
certain that it was not given effect to m 
the partition record, and that the 
allotment of land, which was confirmed by 

the Collector, gave this plot 

Under these eircumstapeeg s, 233 ciea y 
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bars the claim, and I accordingly dismiss 
the appeal with oosts. 
z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1978 OF 1922. 

March 11. 1925. 

Presenf:—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 
PANCHANON SARKAR and others™ 
Dependants—Appellants 
I’ersus 

Rani BASANTA KUMARI DASI 

and others—Respondents. 

Limitatian Act {IX of lOOH), Sch. I, .-IrL l'A-~“ 
Alluvion and diluvionSuit for posse.mon after dis- 
possession-Plaintiff, what must prove- Submerged 

lands—Constructive possession. 

A suit for recoverv of pnssessioii after dispossession 
is governed hv Art.' 142 of Sch. I to the Limitafton 
Act and the plaintiff must show that he was in 
possession within 12 years of the date of the suit. 
The rule is equally applicable to suits in respect of 

diluviated lands, [p. 568, col. 2.] ^ . rr 

Rakhal Chandr.i Ghost v. Durga Dns Saman/e, 67 
Ind Cas. 67:1; 2> C. W. N. 724; (1922) A. 1. R.,(C. oo7 
and Rani IJamanta Kuman Debi v. 
dindra Nath Roxj Bahadur, 10 C. ^ . V 630, 3 A. L. 

J. 363; 8 Bom. b R. 400; 1 il. L. T. Uo, 16 M. L. J. 
272 (P C) followed. 

On dispossession of a trespasser by flood the con¬ 
structive possession of the land reverts to the true 
owner. The true owner means a person who has a 
subsisting title to the land even though he may bo 

""^herSelhe mlr^e S That lluviated lands have 
emerged within 12 years of the suit would not entitle 
a plaintiff, who merely proves his title to theni at 
some remote period, to a decree for possession. The 
plaintiff must further ^rove that his title subsisted 

at the time of the diluvion [iM.] nictrinf 

ADoeal against a decree of the District 
Judge, Jessore, dated 

modifying that of the Subordinate Judge 
of that District, dated the 20th of April 

Bahus Surendra Nath Guha and M. 
Nuruddin Ahmed, for the Appellants^ 

Bahus Joges Chandra Roy, Ramani 
Mohan Die Respondents. 

Cuming, J.-The facts of this appeal 

^^The^ plaintiff in the suU sued 
covery of possession of certain chur lands. 
HU case was that the land in dispute 
formed part of his zemindari Mouza Arara. 

The l^nd had been washed sometiiq^ 
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after the Revenue Sui^’ev and from the vear 

* ^ 

1310 (October 1903) began to reform and 
the plaintilT took possession and remain¬ 
ed in possession through a tenant. This 
tenant's holding was- sold in execution of 
a decree for rent and purchased by the 
plaintitT. When he went to take possession 
in 1318(1911) he was resisted by tlie de¬ 
fendants. Hence the suit which was in¬ 
stituted on the (Itli October 1913. The de¬ 
fence was that the land in suit appertained 
to the defendants’ Moiua Chur Lankar, that 
the plaintitf never possessed tliese lands. 
The land had reformed 30 years before tlie 
date of suit and the defendants had ac¬ 
quired a title by adverse possession. 

The Trial Court found that the suit was 
barred by limitation. The plaintiff had 
failed to prove that the land had reformed 
in 1310: on the contrary they had reformed 
30 years ago and defendants had been in 
possession all the time. The plaintiff had 
failed to prove that he had been in ])osses- 
sion within 12 years of the date of suit 
and hence he dismissed the suit. 

On appeal to the District Court the 
learned District Judge held that the plaint¬ 
iff had established his right and title to 
18 highas of the disputed land which were 
a reformation in Nitu of his estate Mouza 
Arara. He held that the lands were re¬ 
formed in 1903 and that it was not estab¬ 
lished by the evidence that the 18 bighas 
were reformed over 12 years before the 
date of suit. It was for the defendants 
to produce what evidence they could to 
show that they had been in possession for 
12 years. 

Further that in a case like this where 
the plaintiff proves his right and title by 
reference to ancient documents and the de¬ 
fendants are in possession it is the duty 
of both parties to produce all tlie relevant 
, evidence which is in their power and it is 
the duty of the Court to balance the evi¬ 
dence finally and to give the award to the 
parties on whose side there is a fair pre- 

■ ponderance of evidence. He finally allowed 
the appeal to the extent of 18 bighas. 

The defendants have appealed to this 
Court. On their behalf Mr. Guha has con¬ 
tended shortly that the plaintiff sues in 
ejectment. The case is governed by Art, 
142 of Sch. I of the Limitation Act and 
it is for the plaintiff first to prove that 
; he was in possession within the statutory 

■ period. The learned Judge in the Court 
; below had not approached the case from 
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the point of view, but had wrongly placed 
the onus on the defendants. The plaintiff 
had failed to prove his possession within 
the statutory period and his suit should 
have been dismissed as barred by limita¬ 
tion. The respondent argues that if the 
land came above water less than 12 years 
before the date of suit he had discharged 
the onus. All he had then got to show is 
that he had at some period before the date 
of the suit a title to the land. 

Now the plaintiff sues in ejectment. His 
case in . his plaint is one of possession and 
dispossession and Art. 142 clearly applies 
and to succeed he must first of all prove 
that he had possession within the statutory 
period : see Rakhal Chandra Ghose v. Dnrga 
Das Samanta ( 1 ). In this case all the deci¬ 
sions on this point have been discussed 
and dealt with and it is unnecessary for 
me to go over the same ground. The 
learned Judges remarked that cases of 
diluviated land or jungle or waste lands 
are no exception to the general rule that 
a plaintiff who is dispossessed and brings a 
suit for recovery of possession must show 
he was in possession within twelve years 
of the date of suit. Their Lordships^ of 
the Privy Council affirm the same principle 
in the case of Rani Hamanta Kumari Dehi 
V. Maharaja Jagadindra Nath Roy (2). 
This was also a case of diluvion and 
alluvion. The point is now so well-settled 
that any further discussion of it would he 
idle. 

The respondent then contends that it 
has been found that the land emerged 
within 12 years of the date of suit. He 
has title to the land and the title must be 
considered to be subsisting during 
time that the land was under water and 
possession follows title. So his possession 
must be considered to have continued 
whilst the land was underwater up to the 
time it emerged which was a point of 
within the statutory period. NownodouD 
if the plaintiff had possession at the time 
of submergence or had then a subsisting 
title he would be in constructive 
during the period of submergence, 
is the principle which underlies the dec - 
sion in Secretary of State for India • 
Krishnamani Gupta (3), where it was poini- 

(IJ 67 Ind. Ces. 673; 26 C. W. N. 724; ( 1922 ) A. t K- 
(C.) 557. - U 

(2) 10 C. \V. N. 630; 3 A. L. J. 363; 8 Bom. 

400; 1 M. L T. 135:16 M. L. J. 272 (P. CX , „ ^ r. 

^ (3) 29 C. 518: 29 I. A. 104; 6 0, W. N. 617; 4 Boffi. ^ 

R. 537; a Sar. P. C. J. 260 (P. C.> 
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ed out (page 535*) that if a person enter 
upon the land of another and hold posses¬ 
sion for a time and then without liaving 
acquired a title under the Statute abandon 
possession, the rightful owner on thealnui- 
donment is in the same position in all 
respects as he was before the intrusion 
took place and further that on dispossession 
of the trespasser by the Hood the construc¬ 
tive possession was with the true owner, 
see also iJasanfa Kumar Roy v. Scortarij 
of State for India (t). But the true owner 
does not mean a ])erson who at some more 
or less remote period had a title to the land. 
Ifc means the person who has a subsisting 
title even though he be out of possession. 
The respondent argues that it is sulhcient 
that he can show that sometime or other 
he had a title to throw the burden of proof 
on the other party to prove he lost that 
title and would rely on Basanta Kumar Rioj 
y. Secretary of State lor India (4). But in 
that case nc/ question of the buideii of proof 
arose or was decided. Respondent further 
argties that there is a presumption that 
'possession went with the title [Runfyt Ram 
Pandeyx. Gohurdhun Ram Pandcy (5).J but 
this principle has not been so broadly 
stated as the respondent would now juit it. 
It would probably be more correct to say 
that where the evidence as to possession is 
conflicting the Courts may rely on the pre¬ 
sumption that possession follows title, bee 
the case of Thakur Singh v. Bhogeraj Singh 
(6), where it was pointed out that in cases 
where the evidence on both sides was 
'equally balanced that preference should 
•be given to the side with whom title was 
' found. 

I have found nothing in the numeious 
cases that I have considered which 
lead me to any other conclusion but that 

in this case of alluvion and diluvion theie 
isno departure from the ordinary rule tha 
a plaintiff suing in ejectment must prove 
possession within 12 years. To do this le 
may rely on a variety of evidence. I’or 
instance if he could show that he was in 
possession up to the time of diluvion anc 
that the land remained under water or in¬ 
capable of being possessed up to a point or 


(4) 40 Ind. Cas. 337; 41 0. I P- h 

M. h. J. 505; 21 C. W. N. 612; 15 Y 

L. J. 487; 10 Bom. L. U. 480; (1017) ^ . W- N. 48>. 0 L. 

W. 117; 22 M. L. T. 310; 44 1. A. 104 (1 • t.). 

(5) 20 W. R. 25 (P. C.). , 

(6) 27 0. 25; 14 Ind. Ind. Dec. (jj. 8.) 1<- 

' “’Pftgeof 29 C.--[i!.U] 


time within the statutory period or even 
though out of possevssion he might show 
that he had a subsisting title in which case 
possession would be considered to go back 
to him when the trespasser was evicted 
hy vis major when the lands were washed 

awa\'. 

% 

But this after all is only the manner in 
which he would prove his possession. The 
rule remains the same. He must prove 
possession within 12 years from tlie date of 
suit and it is from this standpoint that 
the case must be approached and from which 
unfortunately learned District Judge has 
nut approached it. The case must, there¬ 
fore, he sent back to him for a determina¬ 
tion of the following point. 

He wiil^consider if the plaintilf has prov¬ 
ed his possession within 12 years of the 
date of suit. If he decides this point against 
the plaintiff, he must dismiss the plaintiff’s 
suit. If he decides it in favour of the 
plaintiff, he will make the decree which 
he made before and which is now on appeal 
before us. He will decide the appeal on the 
evidence now on the record. The appel¬ 
lant is entitled to his costs in this Court. 
IVith regard to costs in the Trial Court and 
Court of first appeal, they will abide the 
final result. 

Greaves, J.—1 agree. 

Appeal allowed; 

V ,i Case remanded. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Rbvision Application No. 121 of 1923. 

October 3, 1924. 

Present:—Ui\ Kennedy, J. C., and 
Mr. Percival, A. J. C. 
SHARAPDIN AND OTHERS—Applicants 


versus 

\LTi VHBUX AND OTHERS—Opponents. 

Contract Act {IX of 1S7J) ss. 51, 51,-Transfevf 
Pronertu .lc( ilV of ISSJ), s. 5^-Contract for sale of 

W^rty-Title doubtful-^Purckaser 

whether bound to complete-Brokeraye, liability of 


mrchaser to pay. . » i ^ • 

Where in the case of a contract for the sa e of im- 

moveal.lc property the state of the vendor s title is wch 

hnt if the purchaser were to complete the purchase 

he would not be able to obtain possession of the pro- 

nertv without further litigation with third parties, he 

s instilled in not completing the purchase. In such 

« rLe the purcha.ser would not be liable to pay broker- 

j^<,TinconLctionwith the intended purchase to the 

Urnker who proposed the sale, inasmuch as the broker 

m^y reasonably be held in effect to have committed a 
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"hi’each of the cootmct by joining witli the vendor in pro¬ 
posing ^ sale whioli could not in fact be carried out. 

Application for revision under s. 115, 

C P. C. 

JUDGMENT.-This is a revisional 
application under s. 115 of the C. P. C. and 
this Court will interfere only when the 
lower Court has acted in the exercise of its 
jurisdiction illegally or with material 
irregularity, or for similar other reasons. 
The questions in this case are whether the 
purchaser is liable for brokerage in con¬ 
nection with the intended purchase of 
certain land, and who committed the breach 
of contract, which prevented the purchase 
from being completed. Now there is suffici¬ 
ent evidence to show that defendant No. 4, 
the person who intended to buy the pro¬ 
perty was whiling to go on whth the pur¬ 
chase, until she w'as advised by her law’- 
yers that she ought not to complete the 
sale for want of a clear title. The reason 
why the title w^as not clear was that one 
Bachal Khatun gave defendant No. 4 a 
notice that she (Bachal) also had a claim 
to the property and also there w^as a 
probable claim by the minor heirs of one 
Mahomed Ibrahim. 

In view of the doubtful character of 
the title of the property, w^e agree with the 
learned Small Cause Court Judge in hold¬ 
ing, that if the purchaser had completed 
the purchase she would in fact have 
bought a law’ suit, and w^ould not have 
obtained possession of the land without 
further litigation. Therefore, she was justi¬ 
fied in not completing the purchase. 

The second point that arises is whether the 
broker was in any event entitled to recover 
from the purchaser. On this point the 
learned Judge held that the broker had 
apparently been helping the vendor, and 
thus the broker and the vendor must 
be taken as being in the same boat. 

In view of the fact the purchaser could 
not go on with the purchase and obtain 
possession of the property, it may reason¬ 
ably be held that the broker in effect com¬ 
mitted breach of the contract, by joining 
with the vendor in proposing a sale, 
which could not in fact be carried out. 

This being a revisional application and 
the broker’s conduct thus being open to 
considerable criticism, we do not see suffi¬ 
cient reason to interfere with the order of 
he learned Judge. 

We dismiss the application with costs. 

K. Application di$missed. 
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LAHORE HIGH COURT. 

Letters Patent Appeal No. 176 of 1923. 

October 29,1924. 

Present Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice LeRossignol. 
BULAQI SHAH and another—Appbllants 

verstis 

The collector of LAHORE- 

Rbspondbnt. 

Letters Patent (Lah.), cl. 10—Income Tax Act 
(XI of !922), s. 00—Reference to High Court by Income 
Tax Commissioner — Decision^ whether “judgment' — 
Appeal, whether lies. 

The decision of the High Court given under s. (56 of 
the Income Tax Act does not amount to a ‘‘judgment 
within the meaning of cl. 10 of the Letters Patent 
of the Lahore High Court and is not, therefore, appeal- 
able under that clause. 

Letters Patent Appeal against the deci¬ 
sion of Mr. Justice Harrison, dated the 
12th April 1923. 

Mr. Tirath Ram, for the Appellants. 

Mr. Jai Lai, for the Respondent. 

JUDGMENT.—This is an appeal from 
the decision of a Single Bench of^ this 
Court on points of law referred to it by 
the Commissioner of Income Tax, 
under s. 6K of the Income Tax Act of 1922, 
and the first matter for decision is whe¬ 
ther an appeal under cl. 10 of the Let^rs 
Patent is competent, in other words whether 
the decision of the Single Bench is a “judg¬ 
ment" within the meaning of that word as 

used in the aforesaid cl. 10. i j j 

The matter seems to us to be concludea 
by the decision of their Lordships of tne 
Privy Council in Tata Iron and Steal Corn' 
pany Limited v. Chief Revenue Authority, 
Bombay (1). _ 

In that judgment their Lordships came i 
the conclusion that the decision of ® 
Court upon a case stated and referred to i 
by the Chief Revenue Authority und 
the Income Tax Act is not a “final judgme » 
decree or order" within the i^neaning 
cl. 39 of the Letters Patent of the J 
High Court but is merely advisory ana n 

On behalf of the appellant an 
has been made to distinguish that ru s 
on the ground that the term f^^ploye , 
cl. 10 of the Letters Patent is not 

judgment" but merely “judgnient. , - 

the ratio decidendi of their Lordships ^ • 

be considered it will be seen that nos g 

(1) 74 Ind. Cas. 469; 47 B. 724; 50 I. A. 212: ^ 
M. W. N. 603; 25 Bom. L. R. 908; 21 A. L -% 
M. L. J. 295; 18 L. W. 372; 39 C. L. J 16: r ^ 4 
307; 33 M. L. T. 301; (1923) A. I. R. O’* W 
A. h, R. 783 (P. C.;. 
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ficance attaches to the absence of the ad¬ 
jective “final" from cl. 10 of the Letters 
Patent. After analysing the nature and 
the character of the acts which the Income 
Tax Act authorizes the High .Court to do, 
their Lordships came to the conclusion 
that “the decision of the High Court does 
not in any way enforce the discliarge of the 
tax-payers’ liability. It would appear clear 
to their Lordships that the word ‘judgment’ 
is not here used in its strict legal and 
proper sense." It is merely the expression 
of the opinions of the Judges who heard 
the case and the final conclusion is in the 
following words“It -would appear to 
their Lordships that the decision, judgment 
or order made by the Court under s. 51 
of the Income Tax Act of 1918 (the equiva¬ 
lent of s. 65 of the Income Tax Act of 1922) 
was merely advisory". 

If we apply in this case the same tests 
as were applied by their Lordships of the 
Privy Council to the case before them, we 
must hold that the decision by the Single 
Judge was merely advisory and could not 
be enforced by execution. The decision of 
a Court made under s. 66 of the Income 
Tax Act of 1922 does not, in our opinion, 
amount to a “judgment" within the mean¬ 
ing of cl. 10 of the Letters Patent. We 
accordingly hold that no appeal is compe¬ 
tent from the decision of the learned 
Judge and we dismiss this appeal with 
costs. 

z. K. Appeal rejected. 



SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Cmn Appeal No. 27 of 1923. 

July 2, 1924. 

Present: —Mr. Kennedy, J. 0., and 
Mr. Lobo, A. J. C. 

Firm op GANGARAM— Appellants 

versus 

KODOOMAL AND OTHEES—Respondents. 

Contract Act (IX of 1872), s. 107—Civil Procedure 
Code {Act V of 1908), 0. VI, r. 17 -Contract /or sale 
of ready goods, breach of — Re-sale two months after 
due date—Damages, on basis of re-sale, whether 
he recovered — Appeal—Amendment of plaint, whether 

can be allowed. i • 

Defendant agreed to purdiase from the plaintm 
a certain quantity of ready goods hut faded to tase 
■-delivery or the goods. Defendants served plaintiff 
^ithftotice of re-sale and actually re-sold the goods 
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by i>ublic auction nearly two months after tlic due date 
and tlieii sued (lie defendant for the loss resulting 
from the re-sale. The suit was decreed but on appeal 
the District Judge dismissed the suit on the ground 
that the plaintiff was not entitled to recover damages , 
on^the basis of a re-sale which had taken place nearly I 
two months after the due date of contract for the sale 
6 f"ready goods. I'laintilT applied for leave to amend 
the plaint so as to be able to sue for damages on the 
basis of the difference between the contract price and 
the market price on the due date. This application, 
was also rejected: 

Held, (1) that the lower Appellate Court had rightly | 
held that the plaintiff was under the circumstances ; 
not entitled to recover damages on the basis of are- 
sale; 

that under the circumstance.s of (he case 
plaintiff should have been given leave to amend the 
plaint and to sue on the basis of the difference between 
the contract price and the market price on tlic due 
date. 

Appeal against the decree of the District 
Judge Sukker. 

JUDGMENT. -On 2nd May 1919 the 
appellants entered into a contract with 
the respondent No. 2 for the sale of some 
243 maunds of rape seed ready at 
Rs. 10-15 0 per maund. Respondent No. 2 
failed to take delivery of the goods, iii 
fact he repudiated the contract. On 18th 
June 1919 the appellants gave tn the re¬ 
spondents notice of re-sale and actually 
re-sold the goods by public auction on the 
30th. of June 1919,' the re-sale realizing 
Rs 9-0-6 per maund. The appellants sued 
the respondents in the Court of the Subordi¬ 
nate Judge of Rohri for recovery of dam¬ 
ages for breach of the contract, Rs. 6555-3 
and claimed Rs. 49-4-9 as interest. 
Respondent No. 1 was joined as being the 
father of respondent No. 2 and joint with 
him The Subordinate Judge held the 
contract proved, held both respondents 
liable thereon and decreed the appellants 
suit for Rs. 700. The respondents ap¬ 
pealed to the District Court, Sukker. The 
District Court while agreeing with the 
Subordinate Judge that the appellant had 
proved his contract held that respondent 
No 2 alone was liable thereon. Without 
entering into the question as to whether 
the property in the goods had or had not 
passed he held that there had been undue 
and extraordinary delay in auctioning the 
goods and thatappellant was therefore, not 
pntitled to damages on the basis of the 
resale Before the-learned District Judge 
signed the judgment the appellants’ Ple^ 
dpr applied for leave to amend the plaint. 
The learned District Judge, however, re¬ 
fused such leave and allowed the appeal 
with costs. The appellants now eome be- 




BHAQAT SINGH V. NIKKA. 


572 

fore us in a second appeal. We are of 
the opinion that while the District Judge 
was perfectly correct in holding that 
the appellant was not entitled to recover 
damages on the basis of a re sale which 
had taken place nearly two months after 
tlie due date of the contract which was a 
contract for ready goods the appellant 
should, in the circumstances of the case, 
have been allowed to amend the plaint so 
as to claim damages on a proper basis. 
The appellants had succeeded in proving 
their contract. There was a clear breach 
thereof on the part of respondent No. 2 
and the reason for this breach in all pro¬ 
bability was that there had been a fall in 
the market after the contract had been 
entered into. In these circumstances the 
appellant was .somewhat harshly dealt with 
in not being permitted to amend his 
plaint so as to claim damages on a basis 
other than that put forward by him in the 
Court of the Subordinate Judge. Our 
view is supported by the recent case of 
Narsingiriji Manufactnring Co. v. Biuhn- 
saheb Abdulsaheb Knji (1). In that case the 
High Court had before it materials upon 
which to determine damages on the basis 
of the difference between the contract price 
and the price ruling in the market of 
the due date for performance. Here we 
have no such materials before us. Tlie 
case reported as Shankvdas v. Tyebaji (2) 
also supports our view that in the circum¬ 
stances of this case the appellants should 
have been granted leave to apply to amend 
their plaint. We, therefore, think it pro¬ 
per to allow the appellants an oppor¬ 
tunity to apply to this Court for leave to 
am^^nd the plaint so as to claim damages 
upon a proper basis without prejudice'to 
any plea as to limitation or otherwise 
that might he raised by the respondent. 
The application for leave to amend is to 
be made within a month and the matter 
will then bebrought up for final disposal 
including the questions of costs. 

z. K. Case remanded. 

(1) 80 lad. Css. 430; fl924) A. 1. R. (B.) 390; 26 Bom. 
L. R. 523. 

(2) 1 S.L. R 81. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2120 of 1921 

February 6, 1925. 

Present :—Justice Abdul Raoof. 

BHAGAT SINGH— Defendant 
* —Appellant 
versus 

NIKKA— Plaintiff—Respondent. 

Fra ml—Decree patised hy consent'-Suit to set aside 
decree - Afjreemcnl to recover smaller sum than 
tiinf inentimted in decree, whether evidence of 
/rami. 

PlnintilT was It defeiidaut in a former suit in which 
a decree was pas.sed against hint for a certain sum by 
consent. He brought the present suit to set aside the 
decree c-n the ground that it was obtained by fraud. 
The fraud alleged was that the previous suit had been 
compromised on the plaintiff agreeing to pay a certain 
sum to the defendant and th.at the defendant induced 
tli^ plaintiff to allow a decree to be passed against him 
for a larger sum on the representation that only the 
smaller .sum which was the basis of the compromise 
would be actually recovered ; 

Held, that plaintiff having allowed a decree to be 
passed against him by consent with know|cdge of all 
the facts, it could not be said that he had in any way 
been defrauded and that hi.s suit was consequently 
lial)le to be dismissed, [p. 573. c.ul. 1.] 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 17th 
July 1924. 

Dr. .Yand Lo/, for the Appellant. 

Mr. Deri Datjal Kapur, for Mr. Anant 
Ram, for the Respondent. 


JUDGMENT.—The defendant, sued 
the plaintiff for the recovery of Rs. 250 in 
the Court of the Subordinate Judge or 
Tarn Taran and obtained a decree for the 
amount on the 21st June 1923 on the an- 

misssion of the plaintiff. The present suit 
was brought by the plaintiff for a declai^ 
tion that the said decree was obtained 
by fraud. The following allegations are 

made in the plaint:—That on the 13th o 
Jeth Sambat 1980 a compromise was en¬ 
tered into between the plaintiff and tn 
defendant under which the latter na 
agreed to take Rs. 85 only in fuH " 

charge of his claim. The compromise w 

written out and was left in the 
of Ishar Singh and it was arranged tn 

on payment of Rs. 85 to Ishar 
through one Chet Singh the said . 

mise would he handed over to 
iff. According to the plaint Rs- 
paid to Chet Singh on the 1st Asar 1^ 
and that when the parties appeared ^ 

21st June 1923 in Court the plaintiff 
persuaded by the defendant to agree , 
decree being passed for the full am^!^ 

Rs. 250 on the understanding that w 
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^ Bmount of Rs. 85 had already been paid the 
defendant would not claim'the balance of 
Rs. 250. 

This was the fraud relied upon by the 
plaintiff on the basis of avIucIi he ashed 
the Court to declare the decree of the 21st 
June 1923 to be ineffectual. The defend¬ 
ant denied the fact of the compromise 
and alleged that the plaintitf had himself 
admitted the entire claim and a decree 
had consequently been passed for the 
whole amount. The Trial Court dismissed 
the fiuit, holding that no fraud had been 
established. The loAver Appellate Court 
took a different view and granted a decree 
in favour of the plaintiff declaring that 
the decee of the 21st June 1923 had been 
obtained by fraud. The defendant-decree- 
holder has come up in second appeal to 
this Court and it has been contended on 
his behalf that even if the facts alleged 
by the plaintiff be admitted, no fraud in 
law had been committed. It cannot be 
denied that the decree was passed by tlie 
Court on the admission of the claim by 
the plaintiff. The plaintiff, if his allega¬ 
tions are true, knew perfectly well that 
the claim had been compromised and the 
defendant had agreed to take only Rs. 85. 
If in spite of this knowledge he admitted 
the entire claim in Court and allowed a 
decree to be passed against him for Rs. 250 
it cannot be said that a fraud had been 
practised upon him. The finding of the 
lower Appellate Court on the question of 
fraud is vague and indefinite. The learned 
Judge in the first place remarks: "It is 
difficult in fact to get direct evidence of 
fraud but the circumstances all point 
towards it. It is difficult to believe that a 
man who had settled on Rs. 85, would go to 
the Court and at once admit the full Rs. 250 
without any such assurance as the plaintiff 
in this case says was given to him;” and 
then goes on to consider the circumstances 
and comes to the conclusion that Nikka 
had been defrauded and that he gave his 
iqhal dawa as a result of that fraud. In my 
opinion the conclusion drawn by the lower 
Appellate Court from the findings record¬ 
ed by him is not justified. No fraud was 
practised upon the plaintiff and as already 
observed; if the plaintiff knew all the facts 
and in spite of that allowed a decree to be 
passed against him by consent, it cannot 
he said that he had in any way been de¬ 
frauded. I, therefore, accept the appeal, 
ftnd setting aside the decree of the lower 


Appellate Court, restore that of the Court 
of first iiislanee, with costs. 

2. K. Appeal accepted. 

V* 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 22 of 1923. 

October 1, 1924. 

Present:—M y. Kennedy, J. C., and 
Mr. Rercival, A. J. C. 

Musammat CHATIBAI— Plaintiff 

—Appellant 
vej'sus 

Shriniati KUNDIBAI and another— 
Defendants—Rkspondents. 

lliiiilu —liurden nf proof — Pre- 

siiinptiou—Xatural father, presence of, whether neces- 
snru—llundiiiij over, whether must he done hy natural 
1uther~Adt>i)tion hy widow—Motive for adoption, 
whether can he enijuired into. 

It is for the iHTSim who asserts that an adoption has 
taken place to ])roYe it. But if It is proved that an 
adoption was }ij)parently valid as performed, then in 
so much as there is a presumption that all things are 
dune as they sliouid bo done, it is necessary for the 
person contesting the adoption to demonstrate in wliat 
particular respects there has been a failure of cere¬ 
monial or ritual, [p. 57-1, col. 1.] 

The natural fatlier of the adopted child must be 
present at the time of the adoption and the handing 
over of the child to the adoptive parent must be done 
under Ids direction, inasmuch as there must be an 
intention in the mind of the father at the moment of 
ad:)ption to give up his natural rights, but if that 
reciuirement is complied with it is not necessary that 
llie actual physical handing over should be done by 
the hands of the natural father, [p. 57i, col. 2.] 

Where a Hindu widow has power to make an adop¬ 
tion it is not for the Court to ascertain the motives 
of the widow in making an adoption. All that the 
Court has to see is whether the adoption is a legal 
adoption or whether it is invalid, [p. 574, col. 1.] 

Appeal against the decree of the District 
Judge, Hyderabad. 

JUDGMENT. —In this case Chatibai 
the plaintiff was the daughter of Lachi- 
ram. Lachiram married as his second wife 
Kundibai the defendant No. 1, Kundibai 
the wife being younger than Chatibai the 
daughter. Lachiram died in 1902 leaving 
the family in that condition, and as may 
easily be supposed dissensions set in be¬ 
tween the Avife and the step-daughter. 
About 1919 the Avife decided to adopt a 
son to Lachiram in order to redeem his 
soul from the perilous condition in Avhich 
it must have been for over 17 years, and 
she, therefore, adopted one Kishinchand the 
son of Khemchand. The plaintiff, that is 
the daughter, who, had there been no son 
actual or adopted of Lachiram, would have 
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been the reversioner brought an action to 
have the adoption declared invalid. Her 
suit was, however, dismissed by the Joint 
Sub Judge, Hyderabad and an appeal 
against that decision was dismissed by 
the District Judge of Hyderabad. She 
has now come here in second appeal. 

It is not for us to ascertain the motives 
of the defendant who is clearly entitled to 
adopt if she wished. It is to be seen whe¬ 
ther the adoption was a legal adoption 
or whether it was invalid. The plaintiff 
at first was content with resting her case 
on the failure of the defendant to comply 
with the custom of the caste which as 
plaintiff avers, requires the formally 
expressed sanction of the leaders of the 
community at the time of the adoption. 
And this was her principal case in the 
original suit where she wholly failed to 
establish that there existed any such 
custom. 

On appeal, therefore, she altered her 
ground and dropped the question of cus¬ 
tom and rested her objection to the ad¬ 
option on the ground of alleged informa¬ 
lities in the adoption ritual. Now as re¬ 
gards the question of alleged informalities, 
it is no doubt the duty of the person who 
asserts that the adoption has been per¬ 
formed to prove it. Butif.it is proved 
that an adoption is apparently valid as 
performed, then insomuch as there is a 
presumption that all things are done as 
they should be done it is necessary for the 
person attacking the adoption to demon¬ 
strate in what particular respects there has 
been a failure of ceremonial or ritual. Now 
in so much as the case of the plaintiff 
in the lower Court was not that there 
had been a failure of ceremonial or ritual 
sufficient to vitiate an ordinary Hindu 
adoption, but that something more was 
needed in the case of this caste than is 
needed by the ordinary Hindu and that 
that something has not been complied 
with, it is not to be wondered at that 
there is a failure of evidence to show 
precisely what the irregularity complained 
of was, and how far it is trivial or vital. 
It is to be observed that the officiating 
priest Shankerdas and the father Khem- 
chand have not even been cross-examined 
in respect of the alleged defects. It would, 
therefore, be extremely difficult to find 
positively that any defect had been com¬ 
mitted. There is a suggestion rather than 
allegation and certainly no clear proof 


[8§ I. d. 

that the actual physical handing over of 
the boy and his seating in the lap of the ' 
adopted mother was not done by the 
father himself but was done by the officiat¬ 
ing priest in the presence and at the re¬ 
quest of the father who was then present. 
It is not established that this was the 
process adopted hut even if it were so estab¬ 
lished, it is not, in our poinion, any where 
laid down that it is necessary that the 
actual physical handing over should be 
done, by the natural father. In such a 
case a paralysed or grievously wounded 
father would be incapable of giving his, 
son in adoption and we are not aware 
any such disqualification is attached to 
persons so suffering. It is clear of course 
that, it is only the mechanical act of 
handing over and can be done vicariously. 
The natural father no doubt must be pre-' 
sent at the time and he must direct that 
the handing over be done because there 
must be an intention in the mind of the 
father at the moment of adoption to give 
up his natural rights, but, if that re¬ 
quirement is complied with, it does not 
appear necessary that the actual physical 
handing over should be done by the hands 
of the natural father. , ' 

We think, therefore, the learned District 
Judge was right in his finding that the 
plaintiff has not been able to establish 
any ceremonial irregularity of a vital 
nature in this adoption and we think his 
decree was right and we, therefore, dismiss 
the appeal with costs, 
z. K. Appeal dismissed. 


LAHORE HIGH COURT. „ 

Letters Patent Appeal No. 195 oP 19*^*, 

October 29, 1924. , ^ 

Present .‘—Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice LeRossignol. 

ADU RAM— Defendant—Appellant 

versits ' 

ASA RAM— Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1908), S- 
recover document a-ffeoling land, whether land s 

Appeal, second, whether lies. -ntaresfe 

A document thougli it may be evidence of an m 
inland is not itself an interest in land aim 
recovery of a document referring to or affecting 
cannot be regarded as a land suit. , o- 
Where the value of such a suit is below xts* ^ 
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second appeal is not competent under the orovi- 
sions of 8.102 of the C. P. 0. 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Abdul Kaoof. dated the 
1st May 1923. 

Mr. Rama Nand, for the Appellant. 

Mr. Hargopql, for the Respondent. 

JUDGMENT. —The sole question in 
this case is whelhei' a second appeal lay by 
reason of the suit being other than a small 
^use. The learned Judge against whose 
judgment this appeal has been preferred, 
has held that the suit is a small cause and 
that no second appeal lay. Hence this 
Letters Patpt Appeal. 

The suit is one for recovery of documents, 
and it is urged on behalf of the appellant 
that inasmuch as the said documents refer¬ 
red to and affected land, the suit must be 
regarded as a land suit. We are unable 
to accept this contention, for a document, 
though it may be evidence of an interest in 
land, is not itself an interest in land. The 
leaned Counsel for the appellant has also 
failed to show us that the suit falls within 
any of the Articles of the Schedule to the 
. 9^tise Oourfs Act excluding the 
jurisdiction of the Court of Small Cause. 
We see no reason to doubt that the suit 
IS a small cause, and we accordingly dis¬ 
miss the appeal with costs. 

*• K. Appeal dismiased. 


575 


OUDH JUDICIAL COMMIS- 

^ SIGNER’S COURT. 

Privy Council Appeal No. 6 of 1925. 

March 20,1925. 

Present: —Mr. Daniels, J. C., and 
. Mr. Wazir Hasan, A. J. C. 
^usammat SUNDAR BAHU— Plaintiff- 

Applicant 

versus 

Musammat MAHANDEI and others— 

Defendants—Opposite Parties. 

Procedure Code (ActV of 1908), S6. 109, 110, 
^•XLIV,t. 1—Application for leave to appeal as 
pauper, rejection of—Order, whether final—Application 
teore to appeal to His Majesty in Council — Sub- 
nantial question of law. 

.An applicsation for leave to appeal as a pauper was 
Ui8jB.iB8Qd on the ground that the application did not 
vr Sr fhe requirements of the proviso to r. 1 of 0. 
^IV of the 0. P. 0. The applicant failed to pay 
JjWurt-fees on the appeal and the decree of the lower 
vourt was consequently confirmed. The applicant 
applied for leave to appeal to His Majesty in 

against the order rejecting his application 

leave to appeal as a pauper; 


//<*/</, iD order rej^'cting the auDlicaiin.. fr.r. 

leave to upix^al ns a pauper i?as not ? inn " 

inasmuch as it still h-ft lo llm appli.am the opUon 
to lile an appeal on i)a.vinent of Court-fees- 

(IMhat nosuhstaiiliul question of law arose on tlm 
application am (hat the decree of the lower t’ou t 

having becnalhrined leave to appeal to Hi« m.. ; . ^ 
in Council could not be granted. 

Applicatzou for leave to appeal to His 
Majesty iii Council under 0. XLV r ‘>anri 

Singh, for the Appli- 

ORDER.— Tiiis is an application for 
leave to appeal to the Privy Council 
against an order passed under 0. XLIV 
r. 1 refusing permission to the applicant 
to appeal as a pauper. This is not a 
case in which leave to appeal to the Privv 
Counctl could be given. Apart from other 
objections this Court acted strictly in accord¬ 
ance with the provisions of 0. XLIV r 1 
and merely did what it was bound by the 
proviso to that rule to do. The proviso to 
that rule requires the Court to reject the 
application unless, upon a perusal there¬ 
of and of the judgment and decree appealed 
from, it sees reason to think that the 
decree is contrary to law or to some usa^^e 
having the force of law, or is otherwise 
erroneous or injust. This Court having 
perused the judgment and decree and the 
application found that the conditions of 
this proviso were not complied with and 
accordingly rejected the application, as it 
was bound by law to do under the cir¬ 
cumstances. The order passed did not 
finally dispose of the appeal, because it 
was still open to the applicant to file an 
appeal on payment of Court-fees. He did 
not do this and the final result was that 
the decree of the lower Court was con¬ 
firmed. No substantial question of law 
arises in this application. For all these 
reasons we reject the application. 

z. K. Application rejected. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 25 of 1925. 

April 1, 1925. 

Present ;—Mr. Justice Stuart, 

Lala SRI NIWA8 -Plaintiff—Applioani 

versus 

The east INDIAN RAILWAY COM¬ 
PANY AND ANOTHER— Defendants— 
Opposite Parties. 

Civil Procidun Code (Act V of 1908 ^^ 
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Breach of contract—Compcn.<!ation, suit for—Place of 
suing— Cause “f action, xvhether arises at place ichor 
contract u'd,-? made. 

A pai-t of tht' cause of action in respect ■ f a suit f.-r 
compensation f'-r lirca'-li of contract arisesat tlic f)lace 
where tht* ei'iitract was made and tlie suit eaii. 
therefore, under s. 20 [C) of the C. P. C., \m institutcl 
at such place. The mere fact that the defendant 
alleges that the suit really arises out of a tort cum- 
mitred at another place, does not affect the jurisdiction 
of the Court at the place where the contract was made 
to entertain the suit. 

East Indian Railicay Company v. Binda. '2d Ind. Cn.s. 
C20; 13 A. L. J. hh. followed. 

Civil revision from an order of the Judge, 
Small Cause Court, Khurja, dated the 18th 
November 1924. 

Mr, PannaLal, for the Applicant. 

Mr. Ladli Pra-'sad Ziitshi, for the Opposite 

Parties. 

JUDGMENT.— The decision of the 
Full Bench in ChuniLat v. izam's (luamv- 
teed State Railway Company Limited (1) 
is authority for the proposition that there 
was one contract witli the East Indian Rail¬ 
way Company who were liable for the over¬ 
charge (if any) wrongfully demanded from 
the consignees. 

The next question is as to the interpreta¬ 
tion of the words “ within the local limits 
of whose jurisdiction the cause of action 
wholly or in part arises" (C. P. C. s. 20 
(c). I adopt the interpretation adopted by 
Knox, J., in East Indian Railway Company 
V. Binda (2). I am of opinion that, if the 
suit be regarded as a suit for compensa¬ 
tion for breach of contract, the cause of 
action arose in part at Khurja the place 
where the contract was made. 

The plaintiff has come into Court demand¬ 
ing relief for a breach of contract and, such 
being the case, I consider that the Khurja 
Small Cause Court has jurisdiction. It will 
of courae be open to the defendant Company 
to repel this plea, if they can, in the course 
of trial and to establish, if they can, that 
there was no breach of contract and that 
the cause of action, if any, is based upon 
an alleged tort committed in Bombay. If 
they succeed in this plea the question of 
jurisdiction Avill be affected. This point 
does not, however, arise at this stage. The 
plaintiff has chosen to go into Court alleging 
a cause of action founded upon a breach 
of contract. He is at perfect liberty to frame 
his plea in this manner and on a plea framed 
in this manner the Khurja Court has juris¬ 
diction. 

(1) 29 A. 228; A. W. N. (1907) 21; i A. L. J. 80; 2 M. 
L T.42(F. B.). 

(2) 26 Ind. Oas. 620; 15 A. L. J. 66, 


I accordingly set aside the order of the 
Small Cause Court Judge and direct him 
to receive the plaint again, restore it to its 
orignal number and decide the suit accord¬ 
ing to law. Costs of this application will 
abide the result. 

z. K. Order set aside. 


LAHORE HIGH COURT. 

Civil Miscellaneous Case No. 2445 of 19^4. 

December 8, 1924. ^ 

Present: —Mr. Justice JaiLal. . 

MURARI LAL— Petitioner 

versus 

'Musamynot SARASWATI and another 

—Respondents. . 

(iRiirdians and Wards Act (VIII of 1800)f S» 

Injunction, ad interim, restraining 

minor, u hether cun be passed—poivers of Court, e 
$ 

'■ The powers of the High Court in the matter of pro¬ 
tection of the person and properly of a minor em 
a wide lield and the Court 1ms jurisdiction to pa* 
such t)rders as it considers necessarj' and proper 
intercsls of a minor, [p. 577. cols. 1 2.1 , 

I’nder the Guardians and Wards Act the j-. 

jurisdiction to grant an ad intex'im injunction . , 
ing the marriage of the minor pending the oe 
cerlain proceedings pending in the Court. LP- '• 

Ajipeal against the decree of the District 

Judge, Jullundhur. . * 

Dr. Nand Lai and Mr. Des Raj Sawhney, 

for the Petitioner. . , , 

Messrs. Badri Das and R. C. Som, fo 

Respondents. . tod 

ORDER.—Murari Lai was aPP°^lo 
guardian of person and property or , 
minor girls Musammat Ram 
Durgi, daughters of his deceased 
It appears that the two minors have in 
ed considerable property. The mmow 
living with their widowed sf^ 
mat Saraswati. It appears that 
Saraswati made preparations to • 
Musammat Ram Piyari to a boy 
Rakha, but this match w’as not 
to Murari Lai and other paternal r . 
of the girl. Murari Lai filed a snu 
Court of the Subordinate Judge . 
lundhur praying for a perpetual mi 
restraining Musammat SaraswaU an p. 
from marrying Musammat^ 
without his consent. This suit was ^ 
on the 28th of August 1924 and an. 
from the decree is still ^ ' 

Court of the District Judge of 
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On the 30lh of August 1924, on an ap¬ 
plication made on belialf ('f the minors, 
the Senior Subordinate J udge of Jullundhur 
inter alia removed Murari Lai from the 
guardianship of the persons of the minors. 
An appeal from this order was lodged in 
this Court on the 29th of SeiUember 1924 
when the High Court was cdosed for the 
long vacation. Murari Lai, alleging that 
Musavimat Saraswatiand others were about 
to celebrate the marriage of Mnsummat 
Ram Piyari, obtained an order from the 
Additional DistrictMagistrateof Jullundhur 
under a. 144, Cr. P. 0., that the respondents 
to that petition, including tlie respondents 
here should not celebrate tlie marriage of 
Musammat Ram Piyari before the c.^piry of 
one month. This period of one month was 
fixed because the High Court was closed 
on account of the long vacation. The order 
is dated the 8th of September 1924. On 
the 14th of October an ad interim injunc¬ 
tion was granted by the Hon’ble Mr. Justice 
Sayad Abdul Raoo'f staying the contemplat¬ 
ed marriage. The only point before me now 
is whether this injunction should be made 
absolute. 

Affidavits have been filed on belialf of the 
respondents that the marriage of Mu-^iaminat 
Ram Piyari was celebrated on the 10th of 
October 1924, while a counter-affidavit has 
been filed on behalf of the appellant that 
no such marriage has been celebrated. It 
is not necessary for me to decide whether 
as a fact the alleged marriage has been 
celebrated or not, but one thing is quite 
clear that if the marriage has been 
celebrated this has been done in defiance 
of the decree of the Subordinate Judge and 
in anticipation of an injunction from this 
Court. Further if the marriage has actually 
been celebrated, the continuance of the 
injunction will do the respondents no harm. 
On the other hand, if the marriage has not 
actually been celebrated, the interests ot 
the minor and the rights of her paternal 
relations may be injuriously affected if the 
ad interim injunction is discharged. 

Jt was urged on behalf of the respond¬ 
ents that in proceedings under the Guai- 
dians and Wards Act this Court has no 
jurisdiction to issue an injunction such as 
is applied for by the appellant. I hold thap 
this Court has jurisdiction to issue the 
injunction. The powers of this Court in 
the matter of protection of the person and 
properly of the minors embrace a wide 
field and the Court has jurisdiction to pass 
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all sucli orders ns it considers necessary and 
proper in the interests of the minors. 

Another iioint that was raised by the 
learned ('ounsel for the respondents was 
that according to the Hindu Miisammnt 
Ram Piyari, being over 15 years, had 
attained her age of majority for the pur¬ 
pose of marriage. She is a tittle over 15. 
Some authorities were quoted in support of 
this contention; but it is not necessary 
for me to express an opinion on this point 
as it mav arise direetlv in the future litiga¬ 
tion and I do not wish to make any obser¬ 
vations here winch may hereafter in any 
way prejudice the case of either party. In 
raising tiiis point the learned Counsel was 
treading on contentious grounds. 

I cannot ignore the fact that a vSuboidi- 
nate Judge has already ])assed a decree foi 
perpetual injunction against the respond¬ 
ents and that the decree is threatened to 
be disobeyed. Having regard to all the 
facts jilaced before me I consider that the 
interests of the minor demand that an in¬ 
junction such as is prayed for should be 
granted. I, therefore, make absolute the 
order of the 14th of October 1924. 

The history of the case as disclosed above 
makes it highly desirable that the appeal 
out of which these proceedings have 
arisen should be heard at a very early date. 
This will be in the interests of all concern¬ 
ed, and I order that this should be done. 

i;. Injunction granted. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 17 or i92o. 

April y, 1925. 

Present:—^h\ Dalai, J. C. 

Lala JAGMOHANDAS-Auction- 
PoaciiASER—A pplicant 
versus 

Xaivab AHMAD RAZA-Objector. 

,iYrlaioHiMM*ra 

a defect of jurisdiction within th« 

weauiug of s- 
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Civil revision against an order of th(^ 
Munsif, South. Lucknow, dated the 21&t 
October 1924. 

Messrs. Ilydcr Husain, D. K. Setk and 
P. D. Rastogi, for the Applicant. 

Mr. All Zaheer, for Opposite Party No. 1. 

JUDGMENT. “The judgment of the 
Munsif is exceedingly feeble but this is 
not an appeal but an application in revi¬ 
sion. It cannot be said that he has failed 
to exercise a jurisdiction vested in him. 
What appears to me is that the Munsif is 
fond of writing a lot and ventilating his 
private opinions when they are not wanted. 
I expect he will learn better with experi¬ 
ence. In fact, what he has decided is 
that, on a summary consideration of the 
matter, the resistance to the purchaser was 
occasioned by a person claiming in good 
faith to be in possession of the property 
on his own account and not an account 
of the judgment-debtor. It is certainly 
true that he could have said this in ten 
lines instead of covering eight sheets of 
foolscap. The applicant’s learned Counsel 
rightly argu#»d that a revision lay as no 
appeal is allowed; at the same time where 
the defect in the lower (.^ourt's judgment 
is only of expression and of want of 
experience it cannot be said that there is 
a defect of jurisdiction, 

1 dismiss this application but make no 
order as to costs. 

z. K. Application dismissed. 


MADRAS HIGH COURT. 

LEtTERS Patent AI'PEal No. 26 of 1924. 

October 13, 1924. 

Present:—^ir. Justice Ramesam and 
Mr. Justice Odgers. 
KAMAKSHI AMMAL— Defendant 
No. 2— Appellant 
versus 

POOCHAMMAL alias KAMAKSHI 
AMMAL AND OTHERS—Plaintiff 
AND Defendants Nos. 1 and 3— 
RespondeniS. 

Lmifation Act {IX of 1908), Sc!t. I, Art. 125~Suit 

hy reversioner to declare moi’tgagc by widow and decree 
thereon void—Limitation, commencement of. 

A suit by a Hindu reversioner for a declaration that 
a mortgage by the widow of the last owner and a 
Court-sale in execution of the decree passed thereon 
void and not operative after the death of the widow 


FOOCHAMJUt. [8^ i. C. 1925] 

is governed by Art. 125 of Sch. I to the Limitation 
Act and limitation commences to run from the date of 
tlie mortgage and not from the date of the sale in 
execution ot the decree, [p. 579, col. l.j 

•Jofjfji V. Fritki Pal, A. W. N. (1894) LM, Rajindra 
Sinyh v. Abdul Ghani, 40 Ind, Cas. 63; 25 P. R. 1917, 
^ndTukabai v. Lalasao, 63 Ind. Cas. 417; 3 N, L. J. 
335; 18 N. L. R. 42; (1922) A. I. R. (iS\) 197, relied on. 

Letters Patent Appeal against the 
judgment and order of Mr. Justice 
Spencer, Officiating Chief Justice, in 
Second Appeal No, 877 of 1921, published 
as 80 Ind. Cas. 554, preferred against 
the decree of the District Court, Trichi- 
nopoly, in Appeal Suit No. 203 of 1920, 
preferred against that of the Court of^ the 
Additional District Munsif, Kulitalai, in 
Original Suit No. 343 of 1919, (0. 8. No. 10 
of 1919 of the District Munsii's Court, Sri- 
raiigam.) 

Mr. N. S. Rangaswamy lyangar, for the 
Appellant. 

Air. M. S. Vaidya Mootha lyar, for the 
Respondents. 

JUDGMENT.— The suit was brought 
by the plaintiff a Hindu reversioner fora 
declaration that a mortgage by the widow 
of the last male owner (1st defendant) and 
a Court-sale in execution of the decree 
obtained on the mortgage by the 2nd de¬ 
fendant (the mortgagee) are not operative 
after the death of the widow, so as to be 
binding on him. 

The mortgage was dated 1905. The suit 
on it was tiled in 1919. It is conceded on 
both sides that the suit is barred under 
Art. 125, if limitation commenced to run Jn 
1905, (that is, from the date of the 

and is not barred if it commenced in ^1” 
(that is, fi’om the date of the sale)). I J® 
Courts below—the District Munsif and p® 
District Judge—held that the alienation 
substantially was in 1905 and that tne 

Court-sale in iHlOwas merely consequential 
on the mortgage and that 
began to run from 1905, and dismissed tn 
suit. I, # A 

In second appeal, it was contended hefor 

a learned Judge of this Court, that tn 
mortgage was not intended to have a / 
operation, that only in 1909it wasattemp 
to be pul to any use and the only 
in the case was in 1910 and not in f j 
This argument was accepted by 
Judge and the suit was remanded 
disposal according to law. The 2nd ^ 
ant’s legal representatives file ® 

Patent appeal. , 

Weaie uuiible to agree with the y 

taken ia the judgment appeai®^ 
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Paragraph 8 of the plaint alleges that the 
mortgage was collusively elYected in order 
to defeat the reversionary rights of the 
plaintitY and without any justifying neces¬ 
sity. In para. 9 he alleges that the mort¬ 
gage is inoperative beyond the lifetime of 
the Ist defendant. This shows that he 
never meant to allege that the mortgage 
was not intended to be operative during the 
lifetime of the 1st defendant, even as against 
her. An apparent transfer, so as to ulti¬ 
mately deprive the plaintiff of his rights 
as reversioner was certainly intended to be 
alleged. Plaintiff tendered no evidence be¬ 
fore the District Munsif to show that the 
mortgage had no operation of any kind till 
1910. In the grounds of appeal before the 
District Judge, the point raised in the Higli 
Court was never suggested. We are of 
opinion that the construction of the plaint 
now suggested v/as raised for the first time 
in the High Court. 

In this case, the real alienation by the 
widow was all in 1905. The events in 1910 
are merely the result of it. It is true tliere 
may be cases where the widow may do 
something in the course of the suit itself, 
thatit is 1 Ofsible to say the dcciee alone 
amounts to an alienation. In this case the 
alienation which has to be attacked before 
the plaintiff can succeed, is the mortgage 
of 1905. The present case is on all fours 
with the decision in 1891. Jaggi v. Pnthi 
Pal (1). We agree with that decision and 
hold that the suit is barred. There are- two 
other cases, i2a;indra Singh v. AbdulGhani 

(2) and Tukabai v. Lalasao (3) to the sa’rte 
effect, but neither of them is by a High 
Court. 

The case in Svinivafia v. Venkatramana 
Bhatta (4) has been referred to by the re¬ 
spondent. That case has been complicated 
by an adoption. The view in that case as 
to the effect of adoption on the Limitation 
Acts of 1859 and 1871, was opposed to the 
later Privy Council rulings Jagadamoa 
Choodhrani v. Dakkina Mohun Roy Choodhri 

(5) and it cannot help us. , , , • 

It is true that the prayer was for declaring 
the sale not binding on the plaintiff. We 
must look at the substance and not the 
form. To say that the suit is barred or not 

(1) A. \V. N. (1894) m. 

(2) 40Ind.Caa.6.^;25P.R.1917 

' (3) 63 Ind. Oas. 417; 3N. L. J. 33o; 18 h. L. R. 42. 

(1922) A. I. R. (N.) 197. , , „ ^ 

(4) 5 M 121; 6 Ind. Jur. 354; 2 ^d. Doc. (n. 8. 1 85. 

(5) 13 0. 308; 13 1. A. 84; 10 Ind. Jur. 307; 4 9ar. P 
0. 3 . 715; 0 Ind. Dec. (k. e.) 705 (P. C.). 


according as the prayer is for a «leclaration 
that the mortgage or sale is not biiuling is 
toallow a quibble with words. The plaiiitilY 
cannot escape limitation by a mere device 
of this kind. The cases in Shea Siirjh v. 
Jeoni (6) and Ram Sarup v. Rum Dei (7) 
have no bearing on this case. 

The plaintiff has his remedy in a suit 
after tlie widow's (lexth, if the mortgage is 
a collusive mortgage. 

We allow the appeal and restore the deci¬ 
sion of the District Judge. The appellant 
will have all his costs in the iligh (dourt. 

V. N. V. Appeal alloived. 

ai) 19 A. 521; A. W. N. (1897) 141; 9 lad. Dei-, (n. s.' 

' ’ (7) 29 .M. 239; A. W. X. ^1907) 4 A, L. J. IGO; 3 

M. L. T. 59. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Pkivv Counxil ArnuL No. 2 uf 1925. 

March 20, 1925. 

Present: —Mr. Daniels, J. 0., and 
Mr. Wazir Hasan, A. J. D. 

Tbaknr SHIAM SUN DAK SINGH 
Defendant—Appellant—Applic.xnt 

versus 

Thakur JAGANNATH SINGII-Plaintii f 

—Kespondent—Opposite Party. 

Civil Procedui’e Code (.-let 1 of lOOSt, s. 110- 
Succession Act {X of md),s. - S'0>iatuvc of 

legatee not made as attesting witness Anpeal to 
Ilis Majestu in Council—Substantial question of taw. 

In the case of a Will to ^^•hich the provisions of 
s 54 of the Succession Act were applicable the I nal 
Court arrived at the finding that the signatures vhi--h 
certain legatees had made on the Will were not intend¬ 
ed to attest the execution of the Will. Onupp^l, the 
ADPellnte Court agreed with this finding and affirmed 
the decree. On an application for leave to appeal to 

His Wajesty in Council: . 

Held, that the matter did not involve aii.\ sub¬ 
stantial question of law within the meaniogof s. 110 
of the C. P. C., and that consequently leave could 

not be granted, [p. 580, col. 1.] ^ 

Applicat.iou for permission to appeal to 
Privy Council under ss. 109 and 110, 0. 

P C 

’Mr Niam Ullah, for the Applicant. 

Mr. Wast Hasan, for the Opposite Party, 

JUDGMENT.-This is an applioa 
tion under ss. 109 and UO of tbo 9' . 
for leave to appeal to His Maiesty m 
Pniincil from the decree of this (xuit 
dated the 25th November 1925. The value g 

lut the decree of this Cowt affirmed 
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the decree of the Court of first instance. 
The sole question for determination, tliere- 
fore, is whether tlie application under con¬ 
sideration di.^cl^ses any substantial ques¬ 
tion of law involved in the appeal. We 
are of opinion that it does not. 

Under a Will to which the provisions of 
s. 54 of the Indian Succession Act apply 
the four sons of the testator were recipients 
of certain legacies. They also signed as 
witnesses to the Will just now mentioned. 
To the suit founded on the legacies one of 
the defences raised was that the legatees 
forfeited the legacy for the reason that 
they had attested the Will in question. 
The Court of first instance found as a 
matter of fact that the signatures which 
the legatees made on the Will in question 
were not intended to attest the execution 
of the Will. With that finding this Court 
agreed. That is the only question which 
has been urged upon us as one which 
would justify a leave for appeal to the 
Privy Council. We do not think so. We 
are of opinion that that matter does not 
involve any substantial question of law. 

We, therefore, reject this application with 
costs. 

z. K. Application rejected. 


suPERoR. [88 ^0.1925] ' 

Mr. Shainair Chand, for the Appellant. 

JUDGMENT,— Jagdish Rai was found 
to be of unsound mind as a result of inqui¬ 
sition lield by the District Judge of Delhi 
and his property was placed under manage- 
nient. Mu.smtimat Parbati, the wife of 
Jagdish Rai, who had been appointed 
as guardian of the lunatic’s person present¬ 
ed an application to the District Judge on 
the 2Dth July 1924 alleging that the un- 
soundness uf mind of Jagdish Rai had 
ceased and praying that enquiry be made 
whether lie is still of unsound mind and 
incapable of managing himself and his 
affairs. This application was accompanied 
by copies of certain statements made by 
medical experts who were of opinion that 
Jagdish Rai had ceased to be of unsound 
mind. It was also accompanied by a certi¬ 
ficate from the Civil Surgeon of Delhi. 
Musammat Parbati asked the Court to 
make an order authorising some respectable 
persons to have access to the alleged lunatic 
for the purpose of personal examination. 
This was granted by the learned Judge 
under s 41, cl. 2 of the Indian Lunacy Act, 
1912. Two gentlemen nominated by the 
Judge reported that the alleged lunatic was 
of sound mind. The learned Judge has 
dismissed the application holding that a 
succession case was proceeding in the Court 
in respect of certain property and therbain 
(juestion in issue in that case was whether 


LAHORE HIGH COURT. 

Civil Appeal No. 126 op 1925. 

June 19,1925. 

Present: —Mr. Justice Jai Lai. 

Musammat PARBATI— Plaintiff— 

Appellant 

versus 

EMPEROR THROUGH THE DISTRICT 
JUDGE OF DELHI— Defendant— 

Respondent. 

Lunacy Act (IV of 1912), s. 82—Application Ur 
declaration of soundness of mind—Procedure—Duty of 
Court. 

Where an application is made under s. S2 of the 
Lunacy Act to the District Judge for the purpose 
of declaring that a person who has been declared to 
be of unsound mind has ceased to be of unsound 
mind, and on the materials placed before the District 
Judge there is good reason to believe tliat the 
unsoundness of mind of the person to whom tlie 
application relates has ceased, it is the duty of the 
District Judge tp proceed with tlie application'without 
regard to the effect which the enquiry might have 
upon a matter in dispute in other proceedings pending 
InCourt.r ^ 

. Appeal against an order of the District 

. dated the Slat October 1924. 


Jagdish Rai was capable of succeeding in 
view of his unsoundness of mind. He held 
that the application was made as a piece of 
peshhandi in order to strengthen Jagdish 
Rai s claim in that case. He, therefore, de; 
dined to proceed with the application. 

In my opinion the order passed by the 
learned Judge cannot be supported. Under 
6. 82 0) on the material placed before the 

District Judge there was very good reason 
to believe that the unsoundness of Jagdish 
Rai’s mind had ceased and without regard 

to the effect of this enquiry on the mat^r 
in the otlier proceedings pending *5 ^ ® 
Courts itw'as the duty of the learned Judge 
to have proceeded with it. It would be most 

unfair to keep the lunatic's property imoer 

management or his person under guardian-, 
ship if it could be established that 
no longer of unsound mind. It .P. 
mentioned that another certificate by_tiie 
Superintendent of the Punjab Mental H<^ 
pital was placed before me on behalf ^ 

Jagdish Rai. This certificate also snppor,^ 

the ajlagation of Mussamviat Parbati. 
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[881. C. 1925] 

I set aside the order of the leanu*d Judse 
and direct him to proceed with the enquiry 
as provided in s. 82 of the Indian 
Lunacy Act. 

z, K. Order set aside. 
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cause for stay. Holding that the applicant- 
appellant had failed to show sufTicient cause 
for stay we see no reason for allowing this 
appeal. 

The appeal is, therefore, rejected with 
costs. 

G. H. Appeal rejected, 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Miscellaneoi’s Appeal No. 2(> 

OE 1925. 

April 17. 1925. 

Present: —Mr. Wazir Hasan, A. J. C., 
and Mr. Ashworth, A. J. C. 

AHMAD MQJTABA KMAX-Plaintiff- 

Appeli.ant 

versus 

Bhaya PIRTHIPAL SINGH-Defbndant 

—Respondent. 

Civil Procedure Code (-Icf V «*/ lOOS), 0. XXXIX, 
r. 1 — Temporal'}/ iujuiiefioii, whin cun he. ijmitted. 

Beforea Court is asked to issue a temporary injunc¬ 
tion the application must show tliat the r,‘(|uiiemenls 

of 0. XXXIX, r. 1. C. 1’. C.. must be fuilillod. n... that 
there is a risk of the property beinsr damaged or the 
creditors being defrauded. 

Appeal against an order of the Subordi- 
nate Judge, Gonda, dated the 3rd February 

1925. ^ , 

Mr. Mohammad Ayub, for the Appel- 

lant. ^ , 

Mr. Hardhyanchandra, for the Respond¬ 
ent. , 

JUDGMENT.— This is an appeal 
under 0. XLIII, r. I, cl. (2) against an 
order of the Subordinate Judge of Gonda 
dated 3rd February . 1925 rejecting the 
' applicant-appellanrs request for a 
rary injunction. The request was based 
on the allegation that the applicant had 
filed a declaratory suit in respect o. the 
property for the sale of which a date had 
been fixed. It was stated that if the sale 
took place the plaintiff would be put to a 
great loss. We notice that the application 
asking for injunction doe.s not show tha 

the requirements of 0. XXXIX, r. 1 " 

filled, namely, -that there was a risk of the 
property being damaged or that there wa 
a risk of any creditors being defra.uded. 
■We. therefore, hold that the Subordinate 
Judge was justified in summarily 
the application for injunction but 
that he might have stated some 
rejecting the application, for 
the application failed to show sullicie 


ALLAHABAD HIGH COURT. 

Civil Revision No. 21 of 1925. 

April 1, 1925. 

Present .-—Mr. Justice Stuart. 
AZMATITLLAH KHAN-Plaintiff- 

APPELLANT 

versus 

AHMAD ALI— Defendant—Opposite 

Party. 

Pi'ovincial Sinatl Cause Courts Act (IX of lSS/),t.^l7 
—Ex i)arte decree, application to set aside—Full 
security given— Amount of decree slated incorrectly, 
effect of -Cash.oceiintu, deposit of, effect of. 

"An ex parte decree Ava.s pnssed by a Small Cause 
Court against the defendant, the total amount of 
which was Ks, 510. Defendant applied under s. 17 of 
the Small Cau.'ic Courts Act to set aside the exparU 
decree and at the time of presenting his application 
liled a bond by which he hypothecated a house which 
ho asserted was worth Rs. 4,000 as security for the 
perfomiAnce of decree, but in his application lie 
mentioned the decretal amount as Rs. 530 instead of 
Rs. 540. The Court made an order that the security 
should be verified but before steps were taken by 
the Court to verify it, the defendant paid m cash into 
Court the full deci*etal amount as security: 

Held that the defendant hud complied with the 
provisions of s. 17 of the Provincial Small Cause 
Courts Act inasmuch as lie gave full security for the 
decretal amount and the mere fact that he made a 
mistake in stating in his application that ^the amount 
af the decree was Rs. 530 instead Rs. jlO did not 
ifYect the fact that he had given security for more 
than what was due. and that by subsequently deposit- 
in- the amount in Court, he merely saved the Court 
the trouble of further verification, [p. 582, col. l.J 

Civil revision from an order ot the 
Jud-^e Small Cause Court, Shahjahanpur, 

dated ’the 22nd Deeember ip. 

Mr Mukhtar Ahmad, for the Applicant. 

Dr. K. N. Katju, for the Opposite Party. 

JUDGMENT.-The main point for 
decision in tl.ese two revisions is wliether 

fhere has l.een .-'bstnnt.al compliance with 
the provisions of s. 1/ of q 

A decree had been passed by the Sma 1 

Oiiuse Court ex pa/’fe against Ahmed Ah 

fnr Rs 483-9 and Rs. 56-11 costs. This 
decree' was passed on the 6th September 
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1^)24. On the Uth October 1924 Ahmad 
Ali api)Ucd under s. 17 to set aside the 
ex pa?'fe decree and at the time of pre¬ 
senting his application tiled a bond by 
which he liypothecated a house which 
he asserted was worth Ks. 4,000 as 
security f:>r the performance of the decree, 
but in this application he estimated the 
decretal amount at Rs. 530 instead of 
Rs. 540 4. The explanation which he gives 
for this error is that he had miscal¬ 
culated the costs. He thus professed 
himself ready to give security for more 
than seven times the decretal amount 
and actually had done so. 

It was ordered that the security should 
be verified but before steps were taken 
by the Court to verify it Ahmad Ali paid 
in cash into Court Rs. 510-4 the full decre¬ 
tal amount as security. It is argued on 
behalf of ttie opposite side that Ahmad Ali 
did not comply witli the provisions of 
s. 17. The leading case in this Court upon 
the point is Jagan Katk v. Chet Ram (1), 
Applying the principles laid down in that 
case J consider that there lias been sub- 
Btantial compliance with the provisions of 
8. IT. Tiie applicant was obliged to give 
full security. He gave full security. The 
cin uinstance that he made a genuine error 
by which he stated the amount for which 
the securiry had to be given at Rs. lU-4 
less than it really was does not affect the 
fact that he gave security for more than 
whiit was due. His action in depositing 
the amount in cash later can only be taken 
as part of the same transaction as had gone 
before and not as a belated attempt to file 
security at a date when he was not per- 
niitted to file it. By depositing the amount 
in cash he saved the tiouble of further 
verification. In these circumstances the 
application must fail. The application 
for restoring the ex parte decree fails 
The application fir setting aside the 
dismissal of the suit on merits has 
nothing to recommend it. I dismiss both 
applications with costs. 


2 K 

(1) 2ft A. 470; 3 A. T 


Applications dismissed. 

J.318; A. W. N. (1900> 13. 


V. JAQWAKT KtTAH. [88 I. C. 

OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 1 of 1925. 

March 20,1925. 

Present:—Ur. VVazir Hasan, A. J. C. 

Baba SHEO UHaRAN DA8S— 
Defendant—Applicant 
versus 

Musammat JAG WANT KUAR- 
Plaintiff—Opposite Party. 

Civil Procedure Code (Act V of 1908), s. 115,0, 
XLVII, r. 7—Review, application f(»', rejection o/— 
RevisUn, whether Her. 

An order rejecting an application for review made 
on the ground of discovery of new and important 
evidence does not fall within the scope of s. 115 of 
the (t. p. c., and is not open to revision. 

Revision against an order of the Addi¬ 
tional Sub Judge, Rae Barelli, dated the 
23id October 1924. 

Mr. Moil Lai Saksena, for the Appli¬ 
cant. 

ORDER. —This is an application under 
8. 115 of the C. P. 0. It relates to an 
application for review of judgment deli¬ 
vered by the Additional Subordinate Judge 
of Rae liareli in a suit in which the appli¬ 
cant was a defendant. The judgment was 
delivered on the 3.th Julyl9:;4. The ap¬ 
plication for review was made by the de¬ 
fendant on the 3rd September 1924. The 
main nround of the application was that 
a certain document had been discoveied 
after the delivery of the judgment. The 
learned Additional Subordinate Judge has 
held that he was nut satisfied that the 
applicant could not with due diligeuc® 
have obtained a copy of the document 
which he now sought to be introduced 
by means of his application for review. 

It is obvious that the order of the learned 
Additional Subordinate Judge in rejecliDg 
the application does not fall within th® 
scope of s. 115 of the 0. P. C. ThisappU- 
caiion must, therefore, be rejected and 1 Q® 
so hereby. 

It is open to the applicant to prefer ^ 
appeal from the decree of the learned bu®' 
ordinate Judge and atk the Court oi 

Appeal to admit the document in evidence 

which that Court has power to do d i 
considers proper and necessary. 

Petision rejected. 


Z K. 


[8810.1928] BAIKUNTHA CHAMDrA DHUPl 

CALCUTTA HIGH COURT. 

Appeal from Appbllate Decree 
No. 1306 OP 1922. 

March 3, 1925. 

Present;—Justice Sir Ewart Greaves, Kt., 
and Mr. J astice Cuming. 
BAIKUNTHA CHANDRA DHUPI 

AND OTHERS—Defendants—Appellants 

versus 

PRAHLAD CHANDRA DHTTI and 

OTHERS—Plaintiffs—Respondents. 
Froud—Decree, sefting aside of. 

Ills not permissible to raise pleas of fraud ana 
production of false evidence in a suit to set aside a 
decree passed on contest, or, in the case of an ej pur/e 
decree, where process was serveil and the proceed¬ 
ings were in fact watched by the defendant. 

NalinikantaMukherjiv.IIanXikari, 8R Ind. Cas. 

779; 29 0. W. N. 325; 41 C. L. J. 281; (1925) A. I. U. 

(0.) 663, foUowed. , . oo i i 

iCedar Nath Das v. Hemanta Ktimari Dost, 12 Ind. 
Cas. 709;18C. W. N.447. and Lakskmi Charan Saha 
v.Wur ylfi,nind. Cas.62G;15 0. W. N. 1010; 38 C. 
936, distinguished. 


Appeal against a decree of the Subordi¬ 
nate Judge, Second Court, Backerganj, 
dated the 21st February 1922, aflirming that 
of the Munsif, Third Court, Perojpur, dated 
the 22nd July 1920. 

Messrs.Satya Charan Singhatxnd Jitendra 
Nath Roy, for the Appellants. 

Babu Bhagirath Chandra Das, for the 

Respondents. 

JUDGMENT. 

Cuming, J.— The facts of this appeal 
are as follows: The appellant obtained an 
ex parte decree against the respondents in 
a certain Title Suit No. 3 of 1917. The 
respondents then sued the appellant to 
Bet aside this ex parte decree on the 
ground, that it was obtained by suppres¬ 
sion of processes, by adducing false evi¬ 
dence and by wrongly including certain 
land within his tenancy which did not 
belong to the tenancy The Couit of nrst 
instance found that there had been no 
suppression of processes and that the res¬ 
pondent was fully aware of the progress 
of the suit. He further found that the 
appellant’s suit was wholly false ana tnat 
the decree was obtained by the production 
of false evidence and by the practice o 
fraud on the Court and decreed the res¬ 
pondent’s suit. On appeal to 
Court this decision was upheld, in 
learned Judge there held agreeing with 
the Court of first instance that the respond¬ 
ent Was fully aware of the suit ana that 
processes have been served upon him. He, 

however, found tbut it 
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part of the appellant to falsely allege his 
own Howla right and to obtain a judgment 
by adducing false evidence. The defend¬ 
ant has appealed to this Court. 1 think 
that the facts as found by the lower 
Appellate Court would justify the Court 
in holding that the appeal succeeds and 
the plaintifi’s suit should be entirely dis¬ 
missed. 

The learned Advocate for the appellant 
has referred us to the case of Nalinikanta 
Mukherji v. Ilari Nikari fl) to the decision 
of which one of the members of this Bench 
was a party. The allegations in that suit were 
more or less the same as have been made 
in the present suit. In that suit it was 
ur«^ed that the summonses had not been 
served and that the claim was fraudulent. 
Uy learned brother in dealing with the 
second contention remarked that the bal¬ 
ance of authority was that it was not open 
to a party to raise pleas of this nature if 
the suit had been decreed on contest or if 
the suit had been decreed gx paWc and it 
was established that summonses had been 
served on the defendants. In the present 
case it has been found that the respondent 
who was the defendant in the original suit 
of which the decree is sought to be set 
aside had been served with summons and 
was at the time watching the suit. I see 

no reason to 

down in Nalinikanta Mukherjee^ v. Han 

Nikari (1) with which I am in entire 
agreement. We have been referred to the 
case of Kedar Nath Das v. Hemanta Human 
Dasi (2). The facts of that case are. how¬ 
ever distinguishable because in that case 
annears that no summonses had been 
served on the plaintiff and that the plaint- 
iff was not aware of the suit and in those 
drcumatances an ex f>^^^%decree had been 

We are a so referred tothecas© 
iii C/inmn Sahay Nur Ali^). 

The facts of that case are also distinguish¬ 
able because in that case the defendant 
although he was duly served with notice 

was unable to appear and defend the suit. 

in the present appeal the facts are entirely 

^Ire o ■ the ease Tnd were watching the 
Lrin'' the course of its prosecution 

In the circumstances we think that the 

appeal must succeed and the decree of the 


( 1 ) 86 Ind. Cas^ m. | C. W. N. 325; 41 0, L. J, 
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lower Appellate Court be set aside and the 
plaintiff s suit entirely dismissed with costs 
in all Coiijls, 

Greaves, J.~ I agree. 

N- H. Appeal decreed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 7 of 19:^5 
March 4, 1925. 

Preftent:—'Sh\ Dalai, A. J. C. 

XEM CHAND— Pi.aintjff—A rPLicANT 

versus 

GUR DAYAL— Defendant—Opposite 

Party. 

Contract Act (IX of IS7J), s. 2y>-Xtiiue used in 
desifjnation <.f linn, effect of—person whose name 
used, whether heenmes partner. 

Tile mere use of a nam<' in the (lp.«ig;nation of a 
firm should not lead any memlier t)f liic puUie to 
presume tiiat the [lerson whose name is u.«?ed is a 
partner in the linn. Tlie mere fact, that the person 
whose name is so used doe.s not refiudiate the use of 
his name in the desiftnaliou of the Hnn, docs nut 
render liim lialile as a partner under s. 215 of the 
Contract Act. 


or any dealer to presume in India that the 
person \Yhose name is used is also a partner 
in the firm. "Whether on account of a more 
sonorous sound or to give greater dignity 
to the firm it is usual to employ two names, 
and often a man not being able to invent 
any other name uses the name of his own 
son, even if he be a minor. The mere use 
of the name of Gur Dayal ought not to have 
led the plaintiff to believe that Gur Dayal 
was a partner. 

In fact he did not so believe because he 
actually led evidence to prove that Gur 
Dayal Avas a partner not only in name but 
actually. When he failed to prove the 
ease of actual ownership he fell back on 
a belief of his which really did not exist. 
I think that the lower Court was correct 
in holding that the plaintiff Avas not led 
to believe that Gur Dayal Avas a partner of 
the firm. J dismiss this application Avith 
costs. 

z. K. Application dismissed. 


. Revision against a decree of the Judge, 
Court of Small Causes, LucknoAv, dated 
the lOth November 1924. 

Mr. B. N. Shargha, for the Applicant. 

Mr. D. K. Seth, for the Opposite Party. 

JUDGMENT. —The plaintiff sued in 
the Court of Small Causes two brothers 
Ram Dayal and Gur Dayal for recovery of 
a certain amount. A decree was passed 
against Ram Dayal and hence this appli¬ 
cation is made against Our Dayal under 
s. 25 of the Small Cause Courts Act. 

The firm Avas known by the name of Ram 
Dayal-Gur Dayal The loAver Court has 
pointed out that this fact by itself does not 
prove that Gur Dayal Avas a partner. As 
a finding of fact the loAver Court held that 
Gur Dayal was not a partner. In this Court 
it is argued that Gur Dayal was liable under 
the provisions of s. 245 of the Contract Act 
because by his conduct he had led the 
plaintiff to believe that he Avas a partner in 
the firm. No reference is made to any 
Avoids spoken or wwitten of Gur Dayal 
.The conduct resolves itself into this that 
Gur Dayal permitted his name to be used 
to designate the firm. 

Such names are indiscriminately used by 
Indian firms and the mere use of a name 
would nob lead any member of the public 


CALCUTTA HIGH COURT. 

Appeal fro.ai Appellate Decree No. 2341 

OF 1921. 

February 3, 1925. 

Preseaf;— Mr. Justice SuhraAvardy 
and Mr. Justice Cuming. 
SATINDRA MOHAN TAGORE- 

PLArNTiFF—A ppellant 

KAMARADDI MbiI—D efendant- 

Respondent. . , 

Bengal Tenancy Act (VIII of 1885), s. 50 —Fixdy o/ 
rent, presumption n/—Kabuliyat providing for 
rent for excess area, effect of—Presumption, rebuit 
of—Question of fact—Second appeal. ;,w 

Tlie question whether a stipulation in a 
relating to a tenancy is or is not sufficient to r® . 
the presumption raised under s. 50 
Tenancy Art. is for a Court of fact and is n^t p 
perly a question for a Court of second appeal. IP- ' 
col. 1.] 

A stipulation in a kabuliyat by a ten^t to p». 
rent at the prevailing rate for excess land fonn 
his possession is perfectly consistent 
Bengal Tenancy Act, and cannot in any w . 
to rebut the presumption as to fixity of rent 
thereunder. 

Upendra Kath Chose v. Gopi Charan r 

Cas. 59.=i; 22 C. W. N. 321. Upendra jjj, 

Dwarkanath Biswas, 44 Ind. Cas. 5S)3; 22 C. 

and iSoj-af CAandm V. Taraprasanna.Bn<^^ 

va. 70 Ind. Cas. 4.17; 30 C. L. J. 333; (1923; A. I- « ' 

141, distinguished. „ Art, 

Oftirer.—Under cl. (1) of s. 50, Bengal 
if the rent of a holding lias not in foot been 
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since the time of the Permanent Sottloment, then if is 
not liable to be increased. The mere fact that in an 
instrument executed -10 or 50 years later the rent is 
txprtssed to be variatde will l^y itself make no 
difference, [p. 585, col. '2.] 

Abhoy Sankar Mii:iimdnr v. liajaui Mandil, -17 Ind. 

Cas. 351); 29 C. L. J. 371; 22 C. W. X, iioi. followed. 

Appeal against a decive of the Addi¬ 
tional. SpecialJudge. Tiiiperali, d;ttcd the 
5th September 1921, modifying that of the 
Assistant Settlement Otlicer, (’omilla, dated 
the 19th of March 1920. 

Babu Hira Lai Chahravarljii for ..the. Ap¬ 
pellant. 

Babu Upendrrt Kumar Roy, for the Re¬ 
spondent. 

JUDGMENT. 

Suhpawardy, J.— The one substan¬ 
tial question raised in this appeal is whether 
a particular stipulation in the kabuUnat re¬ 
buts the presumption of fixity of rent raised 
under s. 50, Bengal Tenancy Act. The 
Courts below have found that the defendant 
has succeeded in proving uniform payment 
of rent for more than 20 years, tliat the kahn- 
liyai'-esecuted in-1808 > was a conformatory 
setitlem,ent of the holding held by the pre¬ 
decessors of the defendant from before at 
a qniform rent of Rs.. 05, that since the 
execution of the kabuliat there has been no 
(Variation in.the rent and that, therefore, this 
kabuliat or the stipulation contained in it 
did not affect the presumption raised under 
s. 50,.Bengal Tenancy Act. - The kabuliijat 
recites that Uie ;ama was held by the tenant 
from before at a rent of Rs. 65 and the 
settlement was taken from the landlord in 
respect of the land covered by the kabuliat 
at the same jama of Rs. 05. Then there is 

astipulation to the effect that if in future 
on measurement any excess or diminution 
in area is established the tenant will pay 
rent according to the prevailing rate current 
in the neighbourhood. It i.s argued that 
this stipulation rebuts the presumption rais¬ 
ed under«. 50 bfthe Bengal Tenancy Act; 
and for this view reliance has been placed 
on the cases ot Upendra Nath Gliose v. Gopl 
Charan.Saha (1), Upendra Nath Ghose w 
Dwarkanath Biswas (2) and Sdrat Chandra 
De Y. Taraprasauna Bhattacharyya{3). The 
last case follows the case in Upendra Nath 
(jho^ev.Dwarknath Biswas (2) which is an 
authority for the proposition that where a 
tenant stipulates that he would pay enhanced 

(l)'44 Ind. Cas. 595; 22 C. AV. X. 321. 

(2j 44 Ind. Cai. 593; 22 C. W. N. 322. 

(3) 70 Ind. Cas. 437; 36 C. L. J. 333; (1923) A. I. H. 

(C.) 141. 


585 


rate according to tlie paryava rate the kahu- 
/i//<7tmay be fonsidered eitlier as new'coii- 
tract muler wliich the tenant agreed to pay 
enhanced rent or as a contract containing 
recitals of the incidents of the tenancy 
whiidi was in existence from before. The 
other terms of the kuhiiUynt are not clear 
as to whether it was a conformatory kahuli- 
yatova kabuHynt executed 1)y the tenant 
who was inducted into the land under it. 
It is not necessary for me to say more ^vith 
regard to that case; but if j>roper occasion 
arises 1 may have something to say on the 
question as to the generality of the langu¬ 
age employed in it. Section 50, cl. (1 1 , says 
that where a tenure or holding is held at a 
rent which lias not been changed from the 
time of the Permanent Settlement, it shall 
not be liable to be increased. Clau.=e (2) 
gives only one of the modes of proving that 
a holding was held at a uniform rent 
from the time of tin* IVrmanent Settle¬ 
ment; and if such jiroof is adduced it 
will give rise to tlie presumption of 
fixity of rent. If tlie tenant succeeds in 
proving tliat he lias paid rent at the same 
rate for a jieriod of 20 years then the pre¬ 
sumption is that lie has held it at that rate 
from the time of the Permanent Settlement. 
If any tenant since the Permanent Settle¬ 
ment comes into possession of the land and 
stipulates that he would pay enhanced rent, 

I fail to see how such stipulation can affect 
or rebut the presumption raised as to the 
uniform jiayment of rent, from tlie time of 
the Permanent Settlement. Such a stipula¬ 
tion by tlie tenant may be enforced either 
as a new contract or it may be used as a 
piece of evidence to show that the holding 
was not lield at the same rent from the time 
of the Permanent Settlement. The facts 
of the case of Sarat Chandra Dey v. 
Taraprasanna Bhcittachanjya (3), to which 
my learned brother was a i)arty are very 
different from the present case. There the 
kabuliyut was fora term and it is not clear 
from the report of tlie case that the kabuli- 
yat was one creating a tenancy or was evi¬ 
dence that the holding was not held at the 
same rent from the time of the Permanent 
Settlement. But the learned Judges in 
that case interpreted that kabuliyat and 
observed as follows; “It cannot be disput¬ 
ed that this is the correct interpretation of 
the terms of the contract between the 
parties and flie document so interpreted 
rebuts’ the presumption mentioned in 
s 50“ It seems that their Lordships used 
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the particular document in that case as a 
piece of evidence which was sufficient 
to rebut the presumption under s. 50. 
The case of Upendranath Ghose v. Du'ar- 
kanath Biswas (2) was considered in a 
well considered judgment in the case 
of Abhoy Sankar Masnmdai' v. Rajani 
Mandal (4), where Richardson, J., ob¬ 
serves that under cl. (1) of s. 50 if the 
rent has not in fact been changed from the 
time of the Permanent Settlement then it 
shall not be lia))le to be increased. If an 
instrument is subsequently executed forty 
or fifty years later the mere fact that the 
rent is expressed to be variable will by 
itself make no difference. I fully agree in 
the view expressed therein In the present 
case, however, the facts are different. The 
tenant by the kahuliyat of iy68 covenanted 
that if after measurement land is found to 
be in excess he will pay rent for the same 
according to the prevailing rate. This 
stipulation is in perfect accord with s. 50 
(1) which says that the rent at which a 
holding is held from the time of the Perma¬ 
nent Settlement shall not be liable to be 
increased except on the ground of alteration 
in the area of the holding. This condition, 
therefore, can in no sense be said to rebut 
the presumption raised under s. 50. In this 
connection 1 should like to observe that a 
kahuliyat containing a .stipulation like 
agreeing to pay enhanced rent in future is 
only a piece of evidence which can be taken 
into consideration to show that the tenancy 
did not exist from the time of the Perma¬ 
nent Settlement or that it was not held at 
an invariable rent from that time. It is 
after all a piece of evidence the effect of 
which can be well judged by a Court of 
fact and in my judgment it is not proper 
for a Court of law to lay down whether a 
piece of evidence is or is not sufficient to 
rebut the presumption raised under s. 50. 
In this case the learned Special .Tudge con¬ 
sidered this kahuliyat with all its terms 
and has come to the conclusion on a con¬ 
sideration of the evidence that even if it 
were a stipulation to allow enhancement it 
will not effect the defendant’s immunity, if 
in fact he establishes a presumption that he 
has held at a rate unchanged since the 
Permanent Settlement. That I take to be a 
finding of fact which we cannot disturb in 
a second appeal. This objection, there¬ 
fore, fails. 

(4) 47 Ind. Cas, 359; 29 C. h. J. 371; 22 C. W. N. 940. 
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There is one other point which was sug¬ 
gested, namely, that the Courts below 
should not have allowed deduction of 5 per 
cent, on account of closeness of measure¬ 
ment. I understand this has been the 
practice under the Settlement Rules framed 
by the Government and no authority has 
been placed before me to induce me to 
depart from this course. I may remark 
that it is found by the Coiirts below that 
there has been an increase of area held by 
the defendant which has been assessed at 
the rent found to be fair and equitable by 
the Special Judge. 

In the result this appeal fails and is dis¬ 
missed with costs one gold mohtir. 

Cuming, J,—I agree. 

H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1146 of 1923. 

April 3, 1925. 

Present :—Justice Sir Theodore Caro 

Piggott, Kt. 

BALDEO RAM and another—Plaintiffs 

—Appellants 

versus 

KUN KUN RAM— Defendant— 

Respondent. 

Civil Procedure Code (Act V of 1908), 0. XLI, 
r. S7, 0. XLVII, r. 1 — Appeal—Additional evidence, 
when can be taken—Fresh evidence, discovery of, 
effect of. 

An Appellate Court has no jurisdiction to admit 
fresh evidence merely on the ground that the evidence 
had been discovered by one of the parties to the 
litigation under circumstances which would warr^t 
an application for review of judgment under 
0 XLVII, r. 1 of the C. P. C. [p. 587, ccL 2.] 

In the matter of Nandkishore, 4 Ind. Cas. 809; 32 A. 
71; 6 A. L. J. 979, followed. 

Second appeal ffom a decree of the Dis¬ 
trict Judge, Qhazipur. 

Mr. U. S. Bajpai, for the Appellant. 

Messrs. Hardbans Sakai and K. Vcruia, 
for the Respondent. 

JUDGMENT.—This is an appeal by 

two plaintiffs whose suit for possession oi 

a certain house and recovery of rent has 
been dismissed by two Courts. The first 
question raised is whether the judgmeu 
of the lower Appellate Court can oe 
accepted as one which complies adequately 
with the requirements of the law on tn 
subject. Obviously the learned Distnj^ 
Jud|fe, having heard the arguments » 
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the case, thought so little of the plaintiffs' 
claim that he could not be troubled to 
deal with the points taken in the memo¬ 
randum of appeal before him systemati¬ 
cally or in any detail. He did, however, 
apply his mind to the most crucial point 
in the case. The title of the plaintiffs 
came to them from one Cheddi, who claimed 
as heir under the Hindu Law of one Sukh 
Lai. The plaintiffs had to prove Chhedi's 
title, failing which their suit could not 
succeed. Now^ the plaintiffs’ case was 
that Chhedi was the son of one Khedu, 
and that Khedu and Sukh Lai were brothers 
the sons of one Behari. On the other side 
evidence was produced that the name of 
Sukh Lai's father was Raghubar. The 
learned District Judge felt satisfied that 
the evidence on the record proved this 
point against the plaintiffs. He has pro¬ 
duced a judgment which I do not consider 
commendable or altogether satisfactory, 
but I am not prepared to set aside the 
proceedings in the lower Court, or to order 
the appeal to be re-heard as a first appeal 
in that Court, merely on the ground of a 
technical objection to the form of the 
judgment. So far as this matter goes 
there is only one other point that is at all 
arguable on behalf of the appellants. The 
evidence that Sukh Lai’s father was c&lled 
Raghubar included a certain document, as 
to which objection was taken that it jiad 
not been proved in the manner required 
by law. It was not put forward as a 
document of title. What was put in evi¬ 
dence was simply a statement made in 
writing by one Sukh Lai. since deceased, 
that the name of his father was Raghubar. 
I am satisfied that for the purpose for 
which it was used that statement was duly 
proved against the plaintiffs. There is one 
other matter with which I must deal. 
Along with the petition of^ appeal the 
plaintiffs have tendered a petition supported 
by affidavit asking this Court to admit 
further evidence. The evidence in ques¬ 
tion is documentary, and it falls under 
two distinct heads. In the first place, 
copies are tendered of certain proceedmgs 
in a former litigation, described as Suit 
No. 143 of 1887, the object of which is to 
prove that Sukh Lai’s father was called 
both Behari and Raghubar. I have thought 
it expedient to examine these documents, 
without prejudice to the question whether 
they ought or ought not at this stage to 
ftdpQjtted ip evidence. Jt wai pointed 

e 
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out long ago by a Bench of this Court [vide 
In the matter of Nandkishore (1)] that the 
Appellate Court as such, has no jurisdic¬ 
tion to admit fresh evidence merely on 
the ground that it had been discovered by 
one of the parties to a litigation under 
such circumstances as would warrant an 
application for review of judgment under 
0. XLVIl, r. 1, of the C. P. 0. At the 
same time it must be admitted that the 
position which arises when a litigant 
alleges himself to have discovered facts 
such as to warrant the invocation of the 
rule above mentioned at a time when an 
appeal against the decision complained of 
is actually pending, is a somewhat difficult 
one. On a strict interpretation of 0. XLVlI, 
r. 1, it would seem that the mere fact 
that an appeal has been preferred excludes 
the application of the said rule. This is not 
of course an answer to the contention 
the powers of an Appellate Court in the 
matter of the production of additional 
evidence are strictly limited by 0. XLI, 
r. 27, of the same Code. It may be that 
the particular question now under con¬ 
sideration was not adequately considered 
when the rules under the C. P. 0. were 
framed, and that some additional to these 
rules might well be made to deal with 
cases of this sort, though they cannot be 
of frequent occurrence. Sitting as a Single 
Judge, I should consider myself bound, if 
the appeal before me could only be dis¬ 
posed of on this one ground, to follow the 
ruling laid down in Nand Kishors case (1) 
above referred to. If the matter were 
res interga I would take leave to suggest 
that, in the absence of any rule dealing 
specifically with this point, a Court of 
Appeal might in the interests of justice 
stretch the words, “or for any other sub¬ 
stantial cause,” in 0. XLI, r. 27, aforesaid, 
so as to enable it to take action if the 
interests of justice clearly required it to do 
so The present is not, in my opinion, such 
a case. To being with, the affidavit along 
with which this additional evidence is 
tendered is unsatisfactory and inadequate. 
One thing is certain that if additional 
evidence is to be admitted at all under the 

circumstances now before me, the principles 

laid down in 0. XLVIl. r. 1. of the C. P. 
C must be strictly applied in order to 
determine the admissibility or otherwise 
of the additional evidence. On the affi- 

(1) i Ind. Cas. 809; 32 A. 71; 6 A. L. J. 979, 
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davit before me I am in no way prepared 
to hold tliat the additional evidence wliieli 
lain now con.^iderino; could not have been 
produced by the present ])laintilTs at the 
time wlien the decree tinder ap])t‘al was 
passed, i'f they had exercised due <Uligence. 
*\s I am dealing with this matter on broad¬ 
ly equitaitle grounds, I may add that 
luiving looked through the docuinents re¬ 
lating to the inoceedings in Suit Xo. 1-17 
of 18H7, I consider tliem qidte inconclusive 
and am not of opinion tluit they either 
would or should have ellectciI the decision 


natha SINGH. [88 L 0.1925] 

Pos!^€$si(in of one co-ftharey—Injunction to restrain CO* 
.•ilmrer.^ iron; inferference, duration of. 

Wliere the exclusive user of a plot of land by a co- 
sluirer is interf-red with by other co-sharers, a 
j»erj>etu:il iujimetion sJiould not be granted against 
the latter uiid the duration of injunction should- be 
liniitcfl to tlie period dining which the landremains 
in I lie lawful j»ossession of the plaintiff, [p. 589, col. 1.] 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 18th 
March 1924. 

Dr. Nand Lai, for the Appellants. 

Mr. Sayar Chand, for the Respondent 


of the question in i.ssue if they had been 
tendered in the Trial Court. Strictly speak¬ 
ing, I donht it if they were admissilil^ at 
all. The plaintiffs had called Chhedi a.s 
Iheir own witness, and (ddi-Mi liad dejiosed 
positively that the name of his fatlier’s 
father was Behari, and that the said 
Behari was never known liy any other 
name. 1 d«mbt if the plaintiffs could have 
been permitted to contradict their own 
witne.sses on tliis point. 

There are two otlier documents tendered 
which are of the nature of reports made 
by Police Officer.s (presiimabh* still alivo) in 
connection with an enciuiry held hy the 
said officers in the exercise of their lawful 
jurisdiction in the month of December 
1920. This evidence as it stands is not 
admissible at all against the defendant in 
the present suit, if tiie plaintills had 
called one or both of the Police Otficers 
in question as a witness and sought to 
examine sueli witness on the proceedings 
in question, the witness could no doubt 
have been asked to refresh his memory 
with reference to tliese documents. They 
could not have been put in evidence in 
any other way. For these reasons I have 
rejected the application for the admi.-^sion 
of additional evidence. 

The result is that this appeal fails, and 
I dismiss it accordingly with costs includ¬ 
ing fees on the higher scale. 

2. K. Appeal dismissed. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 1311 of 1924. 

January 6, 1925. 

Present:—Mr. Justice Campbell. 

GAJJA SINGH AND OTHEllS— 

Defendants—Appellants 
versus 

NaTHA SINGH— Plaintiff— 
Respondent 

Specific Relief Act {I of IS77), s. 5o-C>>sharers~ 


JUDGMENT.— This suit concerns the 
strip of ground coloured pink on the plan, 
Ex. P I, which lies between pieces of land 
admittedly in the respective possession of 
Natha Singh, plaintiff, and of Harnam 
Singh and Gajja Singh defendants. The 
plaintiff sued for possession of the strip_ of 
ground and for a perpetual injunction 
directing the plaintiff to close a door mark¬ 
ed P a pernala marked S and a drain 
marked K. The lower Appellate Court has 
decreed tlie claim and the defendants have 
come here on second appeal. The findings 
of the lower Appellate Court are; firstly, 
that the land in question is sharJiildU 
secondly, tliat the plaintiff brought a suit 
against Gajja Singh for possession of it 
previous to the present suit, obtained an 
e.v parte decree and got actual possession m 

execution of that decree, and thirdly, that 
after obtaining such possession he wa^ 
forcibly dispossessed by Gajja Singh ana 
Harnam Singh. In regard to the door, the 
parnala and the drain, the finding is that 
these were all built after the previous suit. 
The first argument for the appellants is an 

attempt to dispute the finding of fact-thac 
in execution of the previous decree the 
plaintiff got actual possession. Thishna' 
ing is final in second appeal since it i 
based on evidence. The second 
taken is that the former decree had n 
effect upon Harnam Singh. There ho' ' 
ever, a finding of fact that Harnam 
was not in possession at the time oi 
former suit and that he took 
after the deci-ee. The third argument ina^ 
Harnam Singh was entitled in the ^ 
of a co-sharer in the shamilat to evict 
plaintiff merely because he had 
rights in the land, does not require ^ 
consideration. On the facts 1°“”^ 
plaintiff was unmistakably entitled tor e 
possession by means of the 
As regards the injunction, it is admits 
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tlie learned Counsel for the plaintilY-re- 
spondent that a perpetual injunction should 
not have been given against the defendants 
Avhoare part owners of the disputed plot 
and that the injunction should have been 
granted only for so long as the land re¬ 
mained in the lawful possession of the 
plaintift. It is also admitted that the site 
of the door and the site of the jHimaht 
are included in the ground of which tlie 
plaintiff has been given possession and that, 
the injunction in respect of these two erec¬ 
tions is meaningless. I accept the appeal 
to the extentof setting aside the injunction 
as regards the door P and purnala 8 for 
the reason tliat the iilaintiff's decree for 
possession effects their removal. As regards 
the drain R. the plaintiff will have an 
injunction restraining the defendants from 
running their water from it on to the site 
in dispute for so long as the plaintiff retains 
exclusive^ possession of this plot. On the 
findings of the learned District Judge it 
is quite clear that the plaintiff has sustain¬ 
ed special damages hy the construction 
of this drain which was not made until 
he had been forcibly dispossessed by the 
defendants. The appellants, however, will 
pay the plaintiff the costs of this appeal 
which on its main point stands dismissed, 
z. K. Appeal partly allowed. 


CALCUTTA HIGH COURT. 

Appeal prom Original Civil Jurisdiction" 

No. 23 of 1924. 

February 13, 1925. 

Present: —Sir Lancelot Sanderson, 

Kt*, Chief Justice, and Mr. Justice 

Rankin. 

G. M, HAY AND ANOTHER—Defendants 

—Appellants 


versus y i ■ ; • 

BONOMALI MULLICK— Plaintiff- 

Respondent. 


Calcutta Rent Act {III of 1020), s. Il—Leasf:, expiry 
o /—Tenant holding over—Refusal of l(\nd(ord to 
accept rent—Deposit in Controller's 0^'cS —Period 
dunng which deposit may be made—Breach of covc- 
nantby tenant at time of giving up possession — Tenant, 
'^htther disentitled to protection of Act. 

Under a certain leAse the rent became duo on the 
5th 6!'each month succeeding that for which it was 
payable. Tlie • landlord refused to accept tlio rent, 
in ? Controller’s Office was clo.sed from the 

19th. up to. tlie 22nd. On the 23rd defendant, who- 
waa the tenant, presented a petition and obtained 


an order fimn lit-* Ri iil Controller fur tlie receipt of 
the aimmnl of n ut togrlher with the re([iiisile 10 
2 ier cent, 'I’lu- dcfcii<l:iiil was nut able tu pay the 
iiK'Uey to the eashiir un that <iatf owing to the 
large uumbaruf peuph,' who wer*- waiting to niako 
payments and tlu- luniR'y was |)aid iiit" the Contiail- 
ler’s Olliee un tin- 2llh; 

livid, that under I ho eircumstanees I he deposit 
had l)oen made in aeeunhinee with t!ir [ lovi-sions of 
snb-s. (4' of s. 11 of tbc Calenlla Kdit Act. [p. 590 
eol. iVj 

Til.* fuel lliat a lenanl c*uinmils a Incaeli of a 
covenant when he gives ii)' iiussession of the jire-, 
mises is not sutiiciciit to disentitle him 
from the ]>rulei-tiun ariordcd by the )H‘ovisiuns of the" 
('alciitla Ih'iit Act during llu- wiiide of tin* perio<l 
during wliii'h he has b(*i*u Iiolding over after the 
date of the e.vpiry of his lease. |p. ,591, l•ol. 2,| . 

Appeal airainst ;i jiulgnuMit of Mr. 
Justice Pearson, dated llie 10th Jamuirv 
1924. 

'\Iessrs. L. P. K. Puyh, J. LiDujford James 
and M. Kanjilal, for the A))})ellants. 

Sir Benode Mittcr and Messrs. N. 
Sircar iuid S. C. Bose, iov tlie Res.p()iKlent. 

JUDGMENT. . . ‘ 

Sanderson, C. J.—This is an appeal 

by the defemlants auainst the judgment 
of my learned brother Mr. Justice Peai-son 
whif'ji is dated the lOtli of January 1924. 

Tlie suit was brought for ejectment, mesne 
profits and damages. 

The defendants were the tenants and occu¬ 
piers of the ]>iemi.ses Nos. 171. 172 and 174, 
Dhurmtollah Street, in Calcutta. 'J’he pre¬ 
mises were held under a lease for a term of 
ten ye*ars from the 1st of January 1911, 
which term expired on the 31st of Decem¬ 
ber 1920. 

The plaintiff is tiie lessor and Messrs. 
Breakwell and Co., were the lessees. In 
November 1918 tlie remainder of the term 
was assigned to Messrs. Hay and Porter, 
who are the a])i)ellaiits in this case; andj 
the rent for the whole of the premises was 
Rs. 1,050 iiermontli. 

At the end of the term there were negoti¬ 
ations between the i>arties with a view to. 
the renewal of the lease. . But these came to 
notiiing and, on the 20th of April 1921, this 

suit was. brought. . 

The defendants remained in iiossession- 
until the 31st of January 1923, when they 
delivered vacant po.ssession to the plaintiff. 

It is clear that the defendants tendered 
the rent for the month of January 1921 on 
the 4tli of February 1921. The rent for one' 
month was payable on tlie 5th of the foL 
lowing month. That tender was refused by 
the plaintiff: and, there is no doubt _lhat 
from that time onward tlie .plaintiff .refused 
to receive any rent from the defendants^ 
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Accordingly, the rent was paid to the Rent 
Controller with the addition of 10 per cent, 
in accordance with the provisions of the 
Calcutta Rent Act, and, with one exceptioji 
the rent for each month was paid i)rior to 
the 15th of the following month. The ex¬ 
ception to which I have referred, was with 
reference to the rent which was ])ayahle in 
respect of the month of September 1922. 

It appears tliat the rent for September 
1922 was actually paid on the 24th of Octo¬ 
ber 1922 to the Rent Controller. The office 
of the Rent Controller was closed on account 
of certain holidays from some day before 
the 19thof October and the 23rd of October 
was the first day after the TJth October 
which was available for the deposite of rent 
with the Controller. 

The learned Judge in his judgment stated 
as follows: “Subsequent to the termination 
of their lease and during the period nj) to 
the time they vacated the })remises, the de¬ 
fendants deposited rent with the Rent Con¬ 
troller at the rate reserved by the lease 
plus 10 per cent. This they did every 
month, payment being in every case prior 
tO; the 16th of the month ” 

When the case was argued in this Court, 
it was alleged that that finding of the 
learned Judge was wrong, and our attention 
was drawn to two rent receipts, which went 
to show that the rent in respect of the 
month of September 1922 was in fact paid 
on the 24th of October, as I have already 
mentioned. 

The learned Counsel for the defendants 
stated that there was an explanation of that 
to the effect which I have already stated. 
The result was that we were of opinion that 
it was necessary for evidence to be given 
with regard to this matter: and the hearing 
of the appeal was adjourned in order that 
the defendants might produce that evidence. 
The evidence was given to-day by Krishna 
Lai Chatterjee, who was an accountant em¬ 
ployed by Messrs, Breakwell & Co. and 
Atindra Nath Mukerjee, who was a clerk 
employed in that office; and, from their evi¬ 
dence it is clear that the explanation which 
was given by the learned Counsel for the 
defendants was correct and was fully sup¬ 
ported by the evidence. 

The explanation shortly stated was that 
when the defendants’ clerk went to the Rent 
Controller’s Office on the 23rd of October, 
which was the first available date after the 
X9th of October, and presented a petition 
pbtwoed an.order from the Rent Con¬ 


troller fur the receipt of the money. He 
wjis not able to pay the money tu the cashier 
because there were many others waiting to 
make payments on behalf of other people, 
and it appears that at or about 3 o’clock 
the cashier refused to receive any more 
money on that day and told the people, 
whose money had not been received, to come 
on the following day. The result was that 
Messrs Breakwell & Co.’s clerk went to the 
Rent Controller's Office on the 24lh of Oc¬ 
tober and paid the money. The receipt was 
dated the 24th. These are the facts with 
regard to this part of the case. 

The learned Judge was of opinion that 
the defendants ought to have deposited the 
standard rent on or before the 5th day of 
every month and as they had not done that 
tlie defendants were not entitled to the pro¬ 
tection of the Rent Act. 

Tiie learned Counsel fiw the defendants 
drew our attentiontos.il, sub-ss. ( 4 ) and 

(oj of the Calcutta Rent Act. I will read 
siil>3. (5J, first: “(5) No tenant shall be en¬ 
titled to ihf benefit of ihissection in respect 
of any premises, unless within three months 
of the dale of the commencement of this 
Act he has paid all arrears of rent due by 
him in respect of the said premises,_ ana 
also unless he pays the rent due by him fo 
the full extent allowable by this Act witbin 
the time fixed in the contract with his land¬ 
lord, or in the absence of any such contract, 
hy the fifteenth day of the mfinth next 
following that for which the rent is ps}' 
able.” Sub-section (4) is as follows : (v 
Where a landlord refuses to accept the rent 
referred to in sub-s. (i) offered by a 
the tenantmay deposit it with the ControJie 
within a fortnight of its becoming due. 

In this case the rent became due , 
5lh of the month succeeding that 
it was payable. The landlord jvg 

accept the rent. Consequently, it 
duty of the tenant, under the 
which I have just read, to deposit 
in a fortnight from the 5th of the « 
fortnight from the 5th—the time j.- 
rent became due in this case— would in 
the date by which the rent would oe p ; 
able—the 19th of the month. , , 

Having regard to this contention 
evidence which was given to-day Mr. 
the learned Counsel for the 
ted that the ground upon which the Je 
Judge held that the defendants Agi 
entitled to the protection of the Kot 
could no longev be supported. 
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learned Counsel argued that he could sup¬ 
port the learned Judge’s decision iipon 
another ground : and, he relied on the tirst 
sub-section of s. 11 which runs as follows:— 
"(1) Notwithstanding anything contained 
in the Transfer of Property Act, 1882, the 
Presidency Small Cause Courts Act, 1882, 
or the Indian Contract Act, 1872, no order 
or decree for the recovery of possession of 
any premises shall be made so long as the 
tenant pays rent to the full extent allow¬ 
able by this Act, and performs the coudi- 
tions of the tenancy.” 

His argument was that the defendants 
had not performed the conditions of the 
tenancy. 

In the fii'st place, he drew attention to a 
report which was made by a Mr. Johnstone 
as to the state of the premises in March 
1922 and, he argued that that showed that 
the defendants hsd not complied with the 
covenant of the lease to keep the premises 
in repair, and that consequently the defend¬ 
ants had not fulfilled the conditions as 
required by s. It (1): and, even though 
they had paid rent to the full extent allow¬ 
able by the Act, they had not performed 
the conditions of the tenancy by keeping 
the premises in repair. 

In my opinion, we ought not to give effect 
to this contention. 

The learned Judge come to no conclusion 
that the defendants, so long us they were 
in possession of the premises, had commit¬ 
ted any breach of the covenant: and, I am 
not at all satisfied that the plaintiff relied 
upon that as a reason which would entitle 
him to a decree for possession at the trial. 
With regard to the evidence, it seems to 
me that there is evidence each way: 
there is the evidence of Mr. Johnstone that 
the premises had not been kept in repair 
in accordance with the terms of the lease ; 
on the other hand, there is evidence that 
the premises had been kept in repair: and, 
it is not possible, in my judgment, for this 
Gourt to come to any conclusion as to whe¬ 
ther the defendants, while they were in 
possession, committed any breach of the 
terms of the lease. 

The learned Counsel then urged that the 
learned Judge hadfound that the defendants 
had committed a breach of one of the cove¬ 
nants in that, at the end of Januwy 1923, 
they removed certain fixtures which they 
had no right to remove and when they gave 
Up possession the premises were not in good 

fihuii repair and condition in 
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accordance with the terms of the lease and 
that the loamed Judge had asses.sed dam¬ 
ages in re.'^pecl of the breach of that cove¬ 
nant at Rs. 

There is no doubt that that is the findino- 
of the learned Judge, but I am not prepar¬ 
ed to accept the learned Counsel's conten¬ 
tion that the fact that the defendants had 
committed a l>reach of that covenant when 
fbcy gave up possession of the premises, 
was sufficient to disentitle them to the 
protection of the Kent Act during the 
whole of the period during which they 
were hohlingover after tlie end of Decem¬ 
ber 1920. 

In my judgment on the facts of this case 
there is no siilficient i)roof that the defend¬ 
ants failed to comply with the terms of 
the lease until the end of January 1923, 
and consefiuently tlie plaintiff was not en¬ 
titled to a decree for possession until the 
end of January 1923 when in fact the plaint¬ 
iff got possession. 

Consequently, the plaintiff is not entitled 
to any mesne profits in respect of the period 
for which lie has claimed. 

Jn my judgment the plaintiff is only 
entitled t) a decree for Rs. 1.500 with re¬ 
gard to the damages assessed by the learn¬ 
ed Judge in respect of the breach of the 
covenant not to remove fixtures and to de¬ 
liver up possession of the premises at the 
termination of the term in good and sub¬ 
stantial repair. 

The result, therefore, is that in my judg¬ 
ment this appeal should be allowed and the 
learned Judge’s decree should be varied. 
In place of the decree passed by the learn¬ 
ed Judge there will be a decree in favour 
of the plaintiff for Rs. 1,500 as damages. 

We give a direction that the four pieces 
of Government securities to which refer¬ 
ence has been made be handed to the de¬ 
fendants upon the defendants producing a 
letter from the executors of Mr, Breakwell 
authorising them to receive the securities. 
The plaintiff will be entitled to withdraw 
the money deposited by the defendants 
with the Kent Controller. 

As regards costs, we are of opinion that 
the plaintiff should get the costs of the trial 
with the exception of the costs of Mr. 
Shorsbree, and that the plaintiff should pay 
the defendants the costs of the appeal (one 
set of costs to be set off against the other), 
These costs are to be ordinary costs which 
will carry two Counsel. 


G. il. fiAY V. BONOMALI MULLICK. 
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The war bonds dei)usiled with the Regis¬ 
trar will be handed to the defendants’ 
Attornev. 

Rankin, J.—I anree. 

z. K. Appeal Qlloired . 


fart, found that Bijai separated from ’-.hiff' 
father Fatnri and his brother Narain; 
receiving his rightful share in the joint' 
iamily property and that he’is atprfesent^ 
in sole possession of an occupancy holding 
in respect of which Narain is preferring 
no claim. I must take the lower Appellate 
(.'ourt also to have found that Narain and 


ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 4G5 anm) IGG of 

1925. 

April (i, 1925. 

Present :—Justice Sir Theodore Caro 

Piggott, Kt. 

BIJAI— Plaintiff—Appellant 

versus 


NARAIN— Defendant—Respondent. 

,ly\y, A<[ ill nf /.W/i, .i. lilT, Sell. I\'- 

l>Hi( T"r'leclanitiiiii of jitini yi'jht ij\ occupancn liold- 
iii'j. iL'Ijelhi^r roiinudlilii htj Cirit Court. 

A suit’-fol* ii (U’Claratioii iliat tlie ]>IitiutilT is :i juinl 
occupancy tenant alnii<; with tlie dcfentlaiit is not 
e.xcluiled from the coKnizam-e of a (.'ivil Court by tlic 
liruvisjons of s. 1(>7 of the Apra I'onancy Act. inasnuiclj 
as such a suit is not provided for in the Fourth Sciic- 
dule to the Act. 


Second appeal against a decree of the 
Subordinate Judge, Aligarli, dated the 27th 
November 1924. 


Mr. N. F. Asthana, for the Appellant. 

JUDGMENT.— These two connected 
appeals arise out of two suits which were 
tried together. There Avas a dispute be¬ 
tween Bijai and his brother Narain about 
a certain occupancy holding. Bijai claim¬ 
ed to be a joint tenant along Avith Narain. 
Each of them brought a suit in the Civil 
Court to enforce his own claim. The First' 


Faturi agreed to continue joint, or re-united 
after the -joint status of the faraily had 
been broken by Bijai's Avithdrawal. It Avas‘ 
open to the lower Court to find on the’ 
evidence that, inspite of the fact that the? 
name of Faturi alone was recorded as tenant 
of this holding in the village papers, the' 
tenancy Avas reallv vested in the joint’ 
family consisting^’‘^df‘-'Faturi and his son 
Narain.' 'On this finding the case is govein- 
ed Ijy two decisions of this Court, each' 
passed by a Bench of two- Judges.' The 
older in date is Mahahii' Singh v; Bhag-’ 
wdnli {D in 'Avliich incidentally I regret' 
to observe that the head-note* is absolutely 
misleading and m'isrepresents the princi¬ 
ple of law which the- learned Judges 
actually laid down. - The same point was' 
decided by another Bench of two Judges in 
Mindya v. Jhurya' (2). That the question 
is an arguable one in view of the wording 
of s. 22 of the Agra Tenancy Act would,I 
think, not be denied by any one ; but sit-’ 
ting as a Single Judge, I am bouUd to 
follow the decisions above referred to. 
Nor do I Avish to suggest that personally 

I doubt the ‘ correctness of those decisions. 

These appeals fail and I 'dismiss them' 
accordingly. ' ’ 

4 • * * 

z. K. ' • ' Appeals dismissed . ' 


Court decided in favour of Bijai, but that 
decision Avas reversed on appeal. On the 
findings of fact recorded by the low'er Ap¬ 
pellate Court I am satisfied that the. second 
appeals filed by Bijai in this Court are 
not maintainable. In one of .the memoran- 
duni of appeal reference is made to s. 167 
of the Agra Tenancy Act. As a matter of 
fact, that section does not apply, because 
there is no Article of the Schedule to the 
Act -under which a suit or application could 
have been made by these rival claimants to 
an occupancy holding, AV’hich Avould have 
brought the dispute between them to a 
determination. In any case the plea coines 

with an ill grace'from-Bij ai, Avho ha^ him¬ 
self invoked the jurisdiction of the ’Cml 
Court. The lower Appellate Court has, in 


(1) 33 Ind. Cns.- 110; - .38-A. 325; 14 A. L-. J. 278. 

(2) 57 Ind. Ca3.'272vl8 A. 76<J; 2 U. P. L- H-(A*) 

42 A. ona . '• • 

*The head-note referred to in the judgment is Iha 
of 38 A.—[A’d.l 
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LAHORE HIGH COURT. 

Miscellaneous Ciumin-al Ai’im.icatiun 

No. 170 OK iyL\3. 

IN Criminal Akpeai. No. 1)27 ok 1923. 

May 5, 1921. 

Present: —Mr, Justicn Scott-Siiiilh and 
Mr. Justice Zafar A!i. 

MUHAMMAD SADU^-Apkeli.ant- 

Petitionku 
ve rsus 

EMPKUOK— Respondent. 

Criminal Procedure Code (.Iff 1 <>' iM'''-. 

561'A —.-Ipperii— Hea.^omble opjxo tniiitfi lo iirciifted «r 

his Counsel of beiiKj heard not ijivcn Appeal, dismis.'iiil 
of—Inherent power todirect rc-lnarinj. 

The language of s. ;l-l of the (’r. 1'. t’. iviiiiires 
a reasonable opportunity ti* be given t>' tlu* njipeUaiil 
to be heard in support of his appeal and if .‘<u«-h 
reasonable opportunity is not given the l'<>ui‘t has no 
iurisdiction to dismiss the appeal. W here a criminal 
appeal is dismissed without reasiumble opportunit.v 
having been given to tl\e appellant nr his (’mmscl i*f 
being heard, the Court has inheivnt power to make an 
order that the appeal shouhl he r<-lieard afti-r giving 
the appellant or his Counsr?! a reasonable opportimily 
of being heard in support of the appeal. 
Miscellaneous Criminal Application against 

the reference of Mr. Justice Cainpbell. 

Sj'ed Mohsin Shah, for the Petitioner. 

Chaudhri Zafridla Khan, for tlie 
Respondent. 

ORDER.—The facts of the case and the 
point referred for tlie decision of the Divi¬ 
sion Bench are fully stated in the refer¬ 
ring order of Camphell, J. The question to 
be decided is whether this Court can order 
the re-hearing of an appeal presented by 
Muhammad Sadiq, son of Muhammad 
Yusaf, under s. 419 of the Cr. P. C. which 
was dismissed by a Judge of this Court "'db- 
out the appellant or his Pleader having had 
a reasonable opportunity of being heard in 
accordance with the provisions of the proviso 
to 8. 421(1) oftheCr. l\ C. The refernn.g 
Judge, while of the opinion that s. 5^f‘A 
of the C.r. P. 0. did not give tne High 
Court any power to review its own judg¬ 
ment or order, considered that under the cu- 
cumstancesof the present case a re-heaiing 
of the appeal would secure the encls^ of jus¬ 
tice within the meaning of that section. As 
pointed out by him, it has been laid^ down 

repeatedly that a judgment in 
appeal or revision cannot be interfered "(Jlh 
on review either by the same or any other 
Bench of the Court. In the case reported as 
In the matter of Gibbons (1) it was held by 
a Full Bench of the Calcutta High Court 
. that “ the verdict and judgment oi a 

(1) U 0.42; 7 Ind. Dec. (n. 6.) 29. 

28 


Division Boiu'li nf a Higti Courl, (•uu))lcd 
wilh the scHiciioe in a criminal case, are 
absulnlcly liiial, and as soon asthey liave 
boon pronounced and signed by tlie Judges, 
the J liun (\)url is finichts i>iJicio, and ncilher 
the Court ilsell', nor any Bench ol il. lias 
any power lo revise that decision or inter¬ 
fere with il in any way.” This decision was 
considered by a Idvision Bench ofllic same 
Courl in /u(;7u/» .-l/f V. Emperor '2i. The 
Court referred therein (page (13* of the 
volume) to two luevions cases reporleJ as 

Uibluili Moluiii li'iji v. Ddsi Moiieij tbini i3) 
Eibhulij Mohiin lioii v. Ihiminoni Dassi 
I’hose were ca.ses where api)lications 
for revision ha<l been dismissed in default 
and where they wererestored to the itending 
lile. 'I'he Judges said that ■'where, a case 
is disposed of merely for default of ajipear- 
ance or where an order is passed to the 
prejudice of an accused person and by 
mistake or ina<lvertcnce no opportunity has 
been given to him to be hoard in his defence 
such an oriier is not one to \vhich the I'uling 
in the Fnll Bench case applies”. That 
oiiinion wnsohilev and was passedupon the 
decisions in the two cases wJiich are not on 
ail I'uiirs with the present one. In a case 
reported as Proccedinux, 7th Kovemher h^7d 
(.5) it was held that “when a criminal 
appeal has been rejected without liearing 
the appellant s Pleader and it is afterwards 
proved to the satisfaction of the Appellate 
Court that an adequate e.\cuse lias been 
made for the Pleader s non-appearance, it is 
open to the Appellate Court to re-hear the 
appeal on its merits.” This decision ^yas 
referred lo with approval by a Division 
Bench of the Madras High Court in the case 
reported as Jtanoa Koio y. Emperor (b) 
where commenting on it the Judges said . 
“ AVe have no doubt (hat this is correct, 
for the language of s. 421 requires a reason¬ 
able opportunity to be given and, if such 
reasonable opporlnnity_ is not given, he, 
Court has no jurisdiction to dismiss the 

^^Tt has been clearly shown in the order 
n-f \]\o referring Judge that the appeal iii 
ou .stiou ^l'.s” dismissed witlmut the ap- 
Siaiit or his Pleader being given a reason- 
fhle onnorliinitv of being heard in .support 

»i0C.l;.J.S0; to Or. L.267, 

23 M. L. ... 371; 


, ^Tno; a..li) M. W. K. 1)62. 
of 45 0. 
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of the same. The order dismissing the ap¬ 
peal was. therefore. passed without jurisdic- 
tion. W it hout holding that the Court under 
8 . of)i-A, Cr. P. C., has inherent power to 
review us own order, we think that this is 
certainly a ease where the Court has in¬ 
herent power to m ike an order that the 
appeal of Muhammad Sadicj, .‘^on of Muahm- 
macl 1 iisaf, should be re-heard after givin" 
him or his Counsel a reasonable opportunity 

of being heard in support of the same and 
we order according!}". 

Order accordinghj. 


JOHI^ CASSEL V. EMPEROR. [gg T 0. ISSfej 

ever, seems to derive its powers of making 
bye-laws the infraction of which may be 
penal under the provisions of the Hackney 
Carnages Act XIV of 1879. Thisisshown 
by the copy of the bye-laws framed by the 
Municipal Board of Lucknow, which copy I 
have lielore me. These bye-laws are framed 
under the authoritv given by s. 6 of the 

Hackney-Carriages Act, 1879. The bye-laws 
as to the necessity of obtaining a license are 
Xos. 0 and 11 and under bye-law 26 (5) the 
carriage-driver is required to keep the 
bcense in his possession at the time when 
he is plying the carriage on hire. Breach 
ot the rules is made penal by s. 7 of the 

same Act 

the Municipality could make a rule for the 
numbering of a carriage. That rule is to be 
found in bye-law 18. This comparison of the 
provisions^ of Act XVI of 1861 and of Act 
Xn ()f 1879 leads to the result that the 
applicant, John Cassel, if guilty, could be 
convicted either under the one or the other 
of the two Acts. 

1 lirst deal with the question of license. 
'Ihe learned District Magistrate finds that 
the apjilicant, John Cassel, is in possession 
of the liceiise whit-h is in proper form, 
i he noij-po.'^ijpssioii of the license is, how¬ 
ever, iiol the offence for which he has been 
coMvicteti; but it seems to me that the 
oll'ence forwhich liehas been convicted is the 
breach of the Municipal rule requiring him 
to keep the license on his pei'son while 
plying the carriage on hire. The case of 
the apiJicant was that he had the license 
with him. The Trial Court, however, found 
on evidence that he had not. The learned 
Disti icl Magistrate does not find in so many 
words that the applicant had the license 
with him at the time though the tenor of 
the reference which he has made suggests 
tliat he is inclined to accept the version of 
the applicant. In agreement with the Dis¬ 
trict Magistrate, therefore, I would hold that 
the applicant had his license with him. 
On this finding his conviction in the matter 
of the license cannot be upheld. 

On the question of the absence of the 
number from a conspicuous part of th® 
carriage, the learned District Magistrate JS 
of opinion that the explanation of the apph* 
cant that his caiTiage had just been re¬ 
painted and was awaiting for the number, 
was correct because as a matter of fact fivo 
days after the challan the carriage was aC' 
tualJy re-inspected and passed correct, xyr* 
ther the learnad District Magietrate also 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 11 of 19*^.3 

March 21, 1925 

Present:—},h. M’azir Hasan, A. J. C. 

JOHN CASSEL— Accused—Applicant 

versus 

EMPEROR- Prosecutor. 

Hackney Carriages Act (XIV of r, 

Bye-laus j ramed by Lucknow Miinicipvt Ih uni by flaw 
IS- (aniage re-painted aud awaiti.g i,.r utn'nb.r- 
.\nm6er painted on lamps -P.iearh of I i/c'law. 

\> here n luir-kritv carriitffe. vhoo t'iu.|8 Lear llic* 
nunil.er, has b.en re-jiainted ar.ci is awaitii;;; for Ik* 
number to be painted on it, the absem'c of the 
number from a conspieuoiis part of Ibe «-arriaffe d.-es 
not involve a breach of bye-law Ijs framed l.vthe 
Lucknow Municipal Board under s. G (a) of* the 
Hackney Carnages Act. 

Case referred by the District .Magistrate 
Lucknow. ’ 

The Government Pleader, for the Ciown. 

ORDER. —This is a Reference under 
8 . 438 of the Cr. P. C. by the District Magis¬ 
trate of Lucknow with the recommendation 
that the conviction of John Cassel under 
s 7 of Act XX'lof 1861 be set aside. 

The applicant John Cassel is the pro¬ 
prietor of a tonga which he lets for hire 
In the final order passed by the Trial Court 
the conviction of the applicant is stated to 
rest on s. 7 of Act XVI of 1861. That section 
makes it penal to let for hire any carriage 
without the same being licensed: but the 
perusal of the judgment of that Court also 
ii]drk68 it clear that it intended to chai'^^e 
with and to convict the applicant also 
for the offence of the number of license not 
having been painted upon a conspicuous 

part of the tonga That is an offence which 

18 made punishable under s. 6 of the same 

aCv» 

The Municipal Board of Lucknow, how- 
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seems to hold that the lamps of the carriage 
bore the number. I accept this linding also. 

The result is that the Reference is accept¬ 
ed. The conviction of John Casscl is set 
aside. The fines if paid shall be refunded to 
him. 


z. K. 


Reference accepted; 
Conviction set aside 


LAHORE HIGH COURT. 

Criminal Revision No. 15U2 oi- 1921. 
December 15, 1924. 

Present :—Justice Sir Henrv Scott-Smilh, Kt. 
ISHAR DAS— Petifioneii 

versus* 

EMPEROR—Opposite Party. ^ 

Penal Code XLV of 4«/—/»<*- 

ducing forged copies of entries in lievenin- hee<nds iii 
support of complaint in piimiuncc tif order <>; Loiiii— 

0#encc. , .11 

Accused filed a complaint of tn-sptiss and was told 

to produce copies of the Hevenue Records in suppou 

of his claim and knowingly he produced forged eopioft 

as genuine: , i . 

Held, that the accused had not been forced to pro¬ 
duce the copies and that he was guilty ol an olleuce 
under s. 471 of the Penal Code. 

Criminal revision from an order of tlie 
Sub-Judge, Sialkot, dated the 18th October 
1924. 

Dr. Nand LaU for the Petitioner. 

Mr. Desraj Saichneii, for the Crown. 

JUDGMENT.—Petitioner has _becn 
convicted of an offence under s. 465-4/1. 
Indian Penal Code, and his appeal having 
been dismissed he has come up to this 

Court on the revision side. 

1 have carefully considered the ^udence 
on the record and the arguments of Counsel, 
and have no hesitation in holding that 
pelitioner has been rightly convicted. As 
regards the documents Ex.s. P, ^ 

C, it appears that petitioner himself made 
or caused to be made P. A. and altered 
or caused to be altered P. B. and I. c. 
with the object of showing that the tenants 
were cultivating under himself the mort¬ 
gagor and not under the mortgagee, 
am unable to accept the argunient lha 
the paUvari, because petitioner had com¬ 
plained against liim, purposely made in¬ 
correct copies in order to get him into 

trouble. o 

Dr. Nand Lai cited Assisfanf Sessions 

Judge, North Arcot v. Ramamnal {1) as 

(1) 13 lad. Cas. 275; 36 M. 387 ; 10 M. L. T. o63; 

1912) W. N. 3; IS Cr. L. J. 35; 22 JI. L. J. Dh 


authority for the proposition that an in¬ 
voluntary production of a document in 
Court cannot be .said to amount to use of 
it. Tlie fa<’ts of tlie present ca.se are 
distinguishable. Here the petitioner was 
told to ])roduce copies of the Revenue Re- 
cordsin support of his com)Jaint of trespass, 
and it has been found tliat he knowingly 
produced forged copies as genuine. Tlie 
case is different from one where a person 
has a forged document in his possession 
which he (loes not intend to use as genuine, 
but which a Court forces him to produce. 
All that can be said for petitioner i.s that 
he gave up liis case and did nut further 
press it on the day after lie had pul in tlie 
documents. The sentence, however, i.s not 
a heavy one and I see no sufficient reason 
for interference with it. The petition is 
rejected. 

*z. K. Petition rejected. 


PATNA HIGH COURT. 

Cki.MiNAL Revision No. 131 oi- 1925. 

i\lay 25, 1925. 

Present.-—Mr. Justice Mac])liersoii. 
AKHTAR HUSSAIN-Accused- 

Petitioner 

versus 

KM PEROR— Opposite Party. 

Crimiiml Procedure Code (.Uf 1’ (p IS'JH), ss. .'JiS, 
’-.VJ .\i>pCit! Additional evidence, icheit can he ad- 
niitlcd—Powcr of Court, scope of- Auniission of addi¬ 
tional eiidence-- lici'mon-lnlerfcrenech!i High Court, 
^rhen justilied. e ■ 

Tlio scopf of .s. 128 of the Cr, R. C. u-; pr,mi facie 
not limited by any ronsidenttion save that tlie Ari)ol- 
lUo (Niurt shoiihl bc' of oi)ini«in tliat aihlilional « vi- 
flencc’is necessary and slionld record its reason.^ for.v;K li 
opinion. The object of the section is just a.s much the 
nrevention of the, c.scape of a guilty jrr.s.m lliroiigli 
some care!essne.s.s or ignorant procedure of the pro¬ 
secutor or the Magistrate, as the vindication of the 
innocence . f a pcr.son wrongfully accn.sed where the 
Line eandessness or ignorance ha.s onufted to bring on 
0... record ciremn.stances essential to the eliiculalion 

of tnitl.O'p. oOT.cols. 1 2.] , . , 

In India the onus is placed on the Court not merely 
I.. listen to tlic evidence. Imt to cmiuire to the utmost 

niothetrutl.oflhe matter and so to secure .iiistiee. 

V,-e(rdin‘dv if anv re-stnction is to be i-laced upon the 
"nto o.. ,u. Api,r-llat. Curt l.y u, ol tl,c 
Ti » C it caiiriol be that ncghgcuce or ni.advertenco 
on the pa’rt uf the prosecution is to l)c allowed to ellect 
rn is-carriage <.f justice; on the cmlrary the .section 
?s directed b» the attainment of luslice even at a 

Le stage in the proceedings, by the mtn.dneljou of 
iurtber materials which the Court judges to be 

essential to a just decision of the case. [p. 59/, col. 2; p, 

598, col. 1. 
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Thepuwcrs -ixvn W s. of the Cr. P, C. tun 
Criminal Court are not less than are given to a Civil 
Court in the matter of admission of cvidenee at tlie 
appellate stasre and (’..iirts ouglit net U< ciremnseril e 

them where the Legislature has not seen lit to t|u 

Ll>. oil!), cols. I A: !>., ■ 

Even where it might itself in tin- exercise uf its 
discretion as an Aj-ieilate Cmirt have dcelino.l f<. 
admit additional evidence, tlie Court of revi^i(.rl will 
by no means always interfere with an order of the 
Appellate Court admitting additional evidence. 'I’o 
justify interference in revision in such a ease the Cmu t 
must satistie^l that tlie Aj»pi'llate ec’nmiifttd 

an error of law wliich has prejudic. d tlie accused on 
the merits, [p. .VJU, col. 2.] 

Application against a decision of the 

Sessions Judge, Bhagalpur, dated the IDth 
February 1925, affirming tliat of the Deiuily 
Magistrate. Bhagalpur, date<l the 15th 
January 1925. 

Mr. iV.//. A/chart, for the Petitioner. 

Mr. H. L. A a Ht/^eo/yar, Assistant Govern¬ 
ment Advocate, for the Crown. 

.— This application in 
revision is directed against the conviction 
■of the petitioner by the Deputv Magistrate 
of Bhagalpur under s. •17-A of the Bihar 
wd Orissa E.xcise Act, 1915, in respect of 
Ming in possession of cocaine contrarv 
the provisions of that Act and the 
sentence imposed upon him of three 
months' rigorous imprisonment which con¬ 
viction and sentence were upheld in 
appeal by the Sessions Judge of Blia'^alpur. 

In support of the rule Mr. Akiiari advances 
two pleas. The first of these is that the 
conviction is wrong on the merits, or that 
at all events the Sessions Judge lias not 
adequately examined the evidence adduc¬ 
ed to prove that the petitioner was in posses¬ 
sion of the cocaine. 

The prosecution case was that when 
the petitioner and Sujaet Ali, a prosecu- 
Uon witness left a house in the town of 
Bhagalpur and were walking along the 
road an Excise petty Officer and peon 
came up to them and arrested them, that 
when the Excise Sub-Inspector arrived 
soon afterwards, the petitioner dropped a 
{^atch-box which he had been holding in 
his hand and which on being picked up 
by the Sub-Inspector was found to contain 
powder eventually reported bv 
the Chemical Examiner to Government to 
be cocaine hydrochloride the possession 
of which by the petitioner is an offence 

under 8.4 7-A. 

Mr Akhari urges that though there 
are discrepancies in the prosecution evi¬ 
dence with regard to tl.e time when the 
petitioner threw away the match-box, these 
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have only been lightly dealt with by the 
Appellate Court whereas (he contends) 
that (.’ourt should have inferred from them 
that the petitioner was not in possession 
of tlie match-box or its contents. I have 
ar'cordingly examined the evidence care- 
lully and find tliat theie are in fact dis- 
erepaneies. Tlie essential question, how¬ 
ever, is wliether the petitioner dropped 
the match-box containing the white powder. 
On tin's point there is no discrepancy at 
all. Indeed tlie evidence is that Sujaet, 
when walking with him, saw him carrying 
something in his liaiid, that the sixth pro¬ 
secution witness saw the match-box in his 
clcised right fist before he dropped it and 
that several other witnesses saw him drop it. 
'I’lie witnesses unconnected with the Excise 
department all say that the petitioner 
dropped the match-box after the Sub- 
Inspector came and the evidence of the Sub- 
Inspector is to the same effect. The only 
evidence to the contrary is that of the petty 
ollieer. The learned Sessions Judge has 
dealt with it and has come to the conclusion 
that in slating that the petitioner threw 
down the match-box before the arrival of 
the Sub-Inspector and that it was lying 
on the ground when the latter arrived, 
the petty officer made a mistake. 
Ilis discus.sion of the point has been 
adequate. Moreover, his conclusion is, in 
niy opinion, correct and there is not the 
faintest doubt that the petitioner 
in possession of the malch-box containing 
the white powder. 

The second contention is that the action 
of learned Sessiens Judge in directing 
fuilher evidence to be taken unders. 428 of 
the Cr. P. C. was illegal. When the appeal 
came up for hearing the Sessions Judge 
found that some of the connecting links in 
the evidence to prove the identity of the 

packet examined by the Chemical Examiner 

weie missing. Considering that additional 

evidence vas necessary on this point he 
recorded his reasons and directed the 
Magistrate to take the necessary further 
evidence on the point. The Magistrate 
accordingly examined two witnesses. Ih® 
first, who is the Sub-Inspector of Police jn 
charge of the Magistrate’s malkhana, 
ed that he received the packet from th 
Excise Sub-Inspector and had it packed fo 
despatch by post in a packet which 
sealed with the private seal of the Iryt ® 
Magistrate and addressed to the Chemit^ 
Examiner, and the second is the con- 
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Stable who despatched the packet hy 
registered post. It is not denied that 
this testimony supplies the links which 
the learned Sessions Judge found miss¬ 
ing from the original evidence as to 
the identity of the material examined by 
the Chemical Examiner with the wliite 
powder contained in the match-box. Ibit 
Mr. Akbari contends that s. 428 of the Cr. 
P. C. does not empower the Sessions Court 
to bring this evidence on the record. He 
maintains that s. 428 is only to be utilised 
in a case where there is some evidence upon 
which the appellant could be convicted 
though that evidence is not satisfactory, and 
he suggests that “this is a via media which 
the Courts in India have worked out for 
themselves." In support of his contention 
he cites the decision in Empress oi India v. 
FaXeh (1), the opinion of Sundara Ayyar, J. 
in Jeremiah v. Fas (2) and the opinion of 
Sadasiva Ayyar, J. in Varadarajulit Naidu 
V. Emperor (3). In reply the Assistant 
Government Advocate relies upon the nia- 
jority view in Varadarajuhi Naidu v. Em¬ 
peror (3) and on the terms of s. 428. In my 
judgment the contention of Mr. Akbari is 
unfounded and cannot prevail. 

^ The scope of s. 428 is prima facie not 
limited by any consideration save that the 
Appellate Court should be of opinion that 
additional evidence is nece.ssary and should 
record its reasons. Indeed Sadasiva Ayyar, 
J., in his judgment in Varadarajulit Naidu 
V. Emperor (3), wherein he quotes with ap¬ 
proval the two earlier views cited on behalf 
of petitioner, does not deny the power of 
the Appellate Court to take additional evi¬ 
dence under s. 428 even where it considers 
that though the prosecution fails on the 
evidence on record negligence on the part 
of the prosecution should be excused, but 
holds that as a matter of discretion the 
power should only be exercised against the 
accused in very exceptional cases, for in¬ 
stance in a case where “ there is evidence, 
which, if reliable, proves a relevant fact but 
the Appellate Court feels a doubt on the 
point and thinks that jidditional evidence 

^ight throw light which would enable it to 

arrive at a definite and satisfactory conclu¬ 
sion." 

(I) 5 A. 217; A. W. N. (1882) 227; 3 Ind. Dec. (s. s.) 
Jl7b. 

Oas. 961; 3C M. 457; 10 M. L. T. oOS; 

2 M. W. N. 576; 22 M. L. J. 73; 12 Cr L. J. 

(3) 51 Ind. Oas. 343; 42 M. 885; 20 Cr. L. J. 453; 37 
«• b.J.8l; (1919) M.W N.C69. 


V. RMPKROR Sff 

Hut the object of the section is just as 
much the prevention of the eseape of a 
guilty person tlirough some carelessness or 
ignorant procedure of the Court Sub- 
Inspector or the Mu^istrate as the vindica¬ 
tion of the inno" Mice of a person wrongfully 
ac'.'used wlc're the s um* carelessness or igno¬ 
rance has omitted to bring on the record 
circiimsta.nces essential (o the elucidation of 
truth. It is indeed impossible on the plain 
words of tlie enactment to diiTerentiate 
between these two cases. And indeed it 
would not be a sound exercise of discretion 

to do so in the circumstances oftliis country 

« 

I)resumably well known to the Legislature, 
where justice wlmn it fails does so bv 
erroneous acquittal at least as much as by 
erroneous conviction. Reference may also 
be made in this connection to s. 510 of the 
Or. P. C. and s. 1G5 of the Indian Evidence 
Act. Under the former the Court is em¬ 
powered at any stage of an inquiry or trial 
to summon a person as a witness or examine 
any person in attendance or re-call a person 
previously examined and it is expressly 
laid down that the Court shall summon and 
examine and re-call and re-examine any such 
person, if his evidence appears to it essen¬ 
tial to the just decision of the case. Under 
the latter the Judge is armed with very 
extensive powers of asking any question in 
any form, at any time, of any witness, or 
of the parties, about any fact relevant or 
irrelevant and may order the production 
of any document in order to discover or to 
obcaiu proi)er proof of relevant facts. It is 
clear that the Legislature endorsed the view 
“ that the English theories that the public 
have no interest in arriving at the truth 
and that even criminal proceedings ought 
to be regarded mainly in the light of pri¬ 
vate questions between the prosecutor and 
the prisoner, are not at all suited to India, if 
indeed they are the result of anything 
better than carelessness and apathy in 
England." 

In India the onus is placed on the Court 
not merely to listen to the evidence, but 
to inquire to the utmost into the truih 
of the matter, and so to secure justice. Ac- 
cordin'^Iy if restriction is to be placed 
upon Hie power conferred on the Appellate 
Court by s. 423, it certainly cannot be that 
nef^ligeiice or inadvertence on the part of 
the prosecution is to be allovied to elTect. 
a mis-carriag^ of justice, on the contrary 
the enactment is, like the other provisions 
referred to, directed to the attainment of 
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justice even at a late stage in the proceed¬ 
ings, hy the introduction of further mate¬ 
rials v/hicli the Court judges to be essentiJil 
to a just decision of the case. The condi- 
ti'ins for ili"* exercise of the power are set 
out ill the section itself, and witliin tliese 
limits is contemplated that the j>ower 
will be exercised. The Criminal Law of 
India is. to use the words of Sadasiva 
Ayyar, J.. "against allowing mere technicali¬ 
ties to stand in the wav of a decision on the 
merits, if it can be reasonably heliied " 
and the Appellate Court is b\' no means 
condemned to countenance a mis-carringe 
of justice because the prosecutor or even 
the Trial Court fails to realise the neces¬ 
sity of bringing certain evidence on the re¬ 
cord, even if that evidence is not purely 
formal. In this case the evidence cannot 
be said to ])e merely formal, though it 
is of the kind which is not infreciuently 
and in the present instance was so regarded 
by the parties and even by the Magistrate. 
There is thus tio foundation in principle 
for the view advanced by Mr. Akbari. 

Authority also when carefully examined 
is against the contention. It may here be 
indicated that all the rulings cited relate 
to the stage of appeal, not to the stage of 
revision. A close examination of tlie case 
of Empress of Lidia v. Fateh (1) casts a 
different light on that decision. In that 
case the accused harl been committed to 
the Sessions on charges under ss. 471 and 
193 and had been convicted only on the 
former. In appeal Mahmood, J., held that 
the facts did not constitute an offence under 
s. 471. When the Oovernment Pleader 
asked for a conviction under s. 106 and 
apparently that additional evidence be taken, 
the Court further held that the facts did 
not constitute an offence under s. 196. The 
learned Judge then went on to indicate that 
not only had the prosecution not insisted 
on the second charge or supported it by 
evidence but that it was not even pointed 
out in appeal what further evidence would 
be forthcoming against the appellants, 
and remarked that in the circumstances 
where the accused had been committed to 
the Sessions on distinctly framed charges 
the High Court would not, except in verx’ 
exceptional circumstances, direct that 
further inquiiy should be made or that 
additional evidence should be taken. Thus 
Empress of Lidia v. Fateh Cl) clearly falls 
■within the category which I have leferred 
to, where there are special peculiarities 


which would induce any Court to refuse to 
put s. 428 in operation. There had been 
a Sessions trial where no effort had been 
made to establish one of the charges and 
the Appellate Court very properly, if I 
may say so with respect, refused to allow' 
tlie production in appeal, to establish that 
charge, of additional evidence which the 
Public Prosecutor could not even specify at 
the time when he applied to the Court for 
action under s. 428. There was thus abun¬ 
dant ground for refusing to act under s, 428 
(or rather s. 282 of the Code of 1872 which, 
for some reason which is not clear, is 
refeiTed toj Avithout reference to any general 
proposition as to the intention of s. 428. 
There was also no occasion for formulating 
such a i)roposition and a case is only an 
authoritv for what it decides. 

V 


Then Jeremeahv. Pas (2) was not decided 
on the observation of Sundara Ayyar, J- 
which is reminiscent of Empress of Indtd 
v. Fateh { Moreover, the majority of the 
IJench of three Judges in Varadarajulu 
Naida v. Emperor (3) expressed themselves 
as follows regarding that observation : 

“When the Appellate Court has statutory 
power to prevent such amis-carriage (of jus¬ 
tice) by directing fresh evidence to be taken 
on the point, 1 am unable, with great res¬ 
pect, to agree with the observation of 
the learned Judges in Jeremiah v. Vasy) 
in so far as it questions propriety of taking 
action under s. 428 insucha case to supply® 
defect in formal proof". 

Similarly the dissentient judgment of 
Sadasiva Ayyar, J., in that case is 
authority on the point for decision m tna 
case. The majority of the Bench of wni^ 
he was a member held that the 

given by s. 428 are perfectly general ana a 

subject only to the condition that the Oo 
shall record its reasons, and that 

otherwise sustainable, have to be up 

for want, owing to a misconception, 

formal proof of sanction, the case 
one in which to supply under s. 4-o _ 

defect in temal proof of the -oof 

reference to a ‘defect in the formal 
was all that w’as necessary for the 
of that case. Since the appeal njus® 
been allowed if the defect ../.i|nffs 
remedied hy additional evidence, it ^ 

that the principle supported by tlie 

cited on behalf of Petitioner, in- 

tlie power conferred hy s. 42o 


e 
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tended to be exercised in oases in which the 
prosecution having had ample opportunities 
to produce evidence either “ have clone 
so and that entire evidence falls short of 
sustaining the charge” [l^mpresm of India 
V. Fateh (1)] or “ have failed to do so ” 
[Jeremiah v. Fas (2)] is overruled and lias 
no authority or va ue behind it. 

Reference may here be made to the rul¬ 
ing of the Court of Appeal in Williavi 
James Robinson v. King i4) as showing 
that though the power to admit evidence 
is to be exercised with great care it ex¬ 
tends even to the admission ■ of evidence 
which was not even in existence at the 
date of the trial and so could nut have 
been produced at all. The Crown sought 
the admission of evidence to show that the 
appellant since his conviction liad written 
a letter from prison whicli had a material 
bearing on the case, being indeed an admis¬ 
sion that he had committed tlie crime. 
The Crown relied upon s. 9 of tlie 
Criminal Appeal Act which gives tlie 
Court of Criminal Appeal the same 
powers as the Court of Appeal possesses 
in civil matters. Reading, L. C. J., said : — 
“It is clear that the Court of Apjieal to 
civil matters has power to admit evidence 
which would throw material light on the 
issue. It is a power which must always be 
exercised with great care. As it is admit¬ 
ted that the evidence will throw a light 
on the matter in question, we have decid¬ 
ed to admit it. The value of the evidence 
■will be a matter for subsequent considera¬ 
tion.” 

The Indian Legislature has not restrict¬ 
ed the powers conferred by s.^ 428 by 
reference to the powers under 0. XLI, r. 27 
of a Civil Court in appeal but it is clear 

from decision of the Judicial Committee in 

Indrajit Pratap Bahadur Sahi v. Aniar 
Singh (5) that in a civil appeal even where 
the Appellate Court itself has discovered 
an inherent lacuna or defect, the Court may 
admit evidence to fill up the gap or remedy 
the defect. 

The powers given by s. 428 are cer¬ 
tainly not less than are given to a Civil 
Court in the matter of ad mission of evidence 
at the appellate stage and Courts of Api)eal 


(4) 12 Or. App. Rep. 326. r,, . x t cri 

(5) 74 Ind. Caa. 747; 4 P. L. T. 447; 21 A. J. 5 j4; 

(1923) A. I. R. (P. 0.) 128; 1 Pat. L R. 34 d- 2 Pat. 6<b; 

h M L. T. 233; 45 M. L. J. 578: 18 L. <26; 2j> Horn. 

L. R. 1259; 28 0. W. N. 277; 39 C- C. J. 318; oO I. A. 
183 (P.O). 


ought not to circumscribe them where the 
Legislature has not seen fit to do so. 

A further point is that there is a distinc¬ 
tion between the case where a Court of 
Criminal Appeal is asked to take action 
under s. 42S and the case where such Court 
having taken such action, interference with 
its order issonght in revision. Kven where 
it might itself, in the e.Kercise of its discre¬ 
tion as tlie Appellate Court, have declined 
to admit such evidence, the Court of revi¬ 
sion will by no means always interfere with 
order of the Appellate Court allowing 
adilitional evidence. To justify interfer- 
rence in revision the Court must be satis¬ 
fied that the Appellate Court committed an 
error of law which has prejudiced the accus¬ 
ed on the merits. Hut in this case I am 
satisfied that not only has there been no 
error of lawand no prejudice on the merits 
but further that a proper discretion lias been 
exercised and indeed that a failure to take 
the additional evidence which was “ essen¬ 
tial to the just decision of the case ” would 
have constituted a grievous disregard of 
the interests of justice. Accordingly the 
second plea also fails. 

The Rule is accordingly discliarged. The 
petitioner must surrender forthwith to 
undergo the unexpired portion of his 
sentence. 

z. K. Rule discharged, 


LAHORE HIGH COURT. 

OniMiNAL Appeal No. 958 of 1924. 

February 5, 1925. 

Present:—Mr. Justice Le Rossignol 
and Mr. Justice Fforde. 

Musammat RAO— Appellant 

versus 

EMPEROR— Opposite Party. 

Criviinal Procedure Code (Act V of 1898), S3. 161t, 
fySS^- Coniession, record of—Warning to accused that 
confcssvm may he used as evidence against him, 
omission of, effect of— Confession, whether admissible 
in evidence. 

Section 161 of the Cr. P. C. requires that a Magis¬ 
trate befoi-c recording any confession should explain 
to the pcr.'on making lli*' confession that lie is not 
bound to make the confe.«sion and that if he does so 
it mav be used as evidence against him. Where the 
memorandum made by the Magistrate at the foot of 
the confession does not show that this requirement 
was complied with and the .Magistrate u’hen called as 
a witness at the trial does not state that he had told 
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ihoacrns-^d tlwi ])•■' 'rn; n.,t l.r.nii.l lo mak(^ n oon- 
f‘^ 5 sion, til'' r ,11 i«; in.ulmissiM'- in '-vidi-n'-t'. 

Criminal appeal from an order of the 
Sessions Judge, Jullundur, dated the Jid 
October 

Mr. Muhand Lai Put l, for the Appellant. 

Mr. 1). (_\ Halil, for the Opposite Party. 

JUDGMENT.—The appellant, .l/«sam- 
viat Hao. has been convicted under the 
provisions of .s. .302, Indian Penal Code, of 
the mui-fler of newly born illegitimate child 

and has been sentenced to transportation 
for life. 

It appears that on the Sfith Julv l!)24.this 
woman, who was pregnant arid shortiv 
about to give birth to a child, was taken 
by some of her relatives into a sugarcane 
field and there with the assistance of a 
midwife named Mn.-imnmat Banon she was 
deliveivil of a female child. The’ eivdence 
for the prosecution is that a few moments 
after tlie birth Rala Singh an uncle of the 
appellant, called out to her that the baby 
was crying and that something should he 
put into her mouth. Vpon this tlie appel¬ 
lant took a piece of )otterv and put it 
into the moiitii of the c did. This evidence 
is repeated by all the prosecution witnesses 
who testify to the actual occurrence. The 
midwife in her evidence makes the a^idititin 
that she asked Musammat liao what she was 
doing, whereupon the hittei- told her to 
mind lier own business, and said that the 
child was liers and tliat she was going to 
kill it. Tins witness alleges that upon'lhis 
reply she herself went away. She did not 
mention the incident to anybody, and made 
no attempt to remove the obstruction from 
child's TDonlh. On the occasion of the 
child s birth there were present on or near 
the scene of the occurrence two uncles of 
the appellant, Rala Singh and Tular Singh 
also her father Basanta and a friend 
Achhar Singh. None of these persons 
ha.s been called to give evidence. The 
incident in question occurred in the after¬ 
noon of the 2()th July and the child died 
about midnight of the same day The 
result of the autopsy shows that the child 
died of suffocation caused by the introduc- 
the piece of pottery into its throat. 

The appellant made a statement to a 

Magistrate on the 29th July, which is sub- 

stantially the same as the evidence civen 
by the prosecution wilnesses. This state- 
menthas been objected toon the ground 
that It does not comply with the provi- 
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sions of s. 164, Cr. P. C., and that the 
deficiency in the formality prescribed by 
that section has not been cured on the 
re-call of the Magistrate under the pro¬ 
visions of s. 533. Cr. P. G In our opinion 
this confession is not admissible in evidence. 
The principal requirement introduced by 
the Amending Act in s. 164 is that a 
Magistrate before recording any confession 
should explain to the person making it 
that that person is not bound to make 
a confession and that if he does so it 
may be used in evidence against him. 
This e.ssential recjuirement was not com¬ 
plied with on this occasion. The Magis¬ 
trate on being re-called to supplement 
tlie deficiency of the recorded document 
did not state that heliad in fact told the 
woman that she was not bound to make 
a confession. We must accordingly reject 
this document as a ])iece of evidence. 

Upon the case as presented by the 
Crown we are not satisfied that the ap¬ 
pellant did in fact introduce the piece of 
pottery in ([iiestion into the mouth of the 
child. It is far more probable that the 
midwife herself was responsible for this 
particular act. The appellant had a 
moment before been through the pangs of 
childbirth and it is not probable that she 
was in a condition to carry out any in* 
struction given to her by the persons sur¬ 
rounding her. 

For the reasons given above we accept 
the appeal and setting aside the convic¬ 
tion and. the sentence acquit the appel¬ 
lant and direct, that she he set at liberty. 

7.. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 70 of 1925. 

March 17, 1925. 

Present: —Mr. Justice Sulaiman. 

GAJRAJ SINGH and oihbrs-Accdsed- 

Applicants 

v&vsils 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1808), 
iSH--Dismissal of complaint—Further enquiry, o 
directing— Notice to accused, ivhethcr necessary. 

V\ni3re in process has been issued to the j-j 

all and he does not appear in Court and the pf 

against him is dismissed summarily under s. - * 
the Cr. P. C. the accused cannot be said to have 
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"dischargpd" wilhin (ho mnaninp: of s. ,.f iho C'.xlo. 
It is only after lu- has appean d in Court amt ih" . v i- 
doncs Q^inst hiiu in Court is found to hr iusulUrituU 
soasto mnke it unnocossary upon him tot ut<M- 
upon his defence that lie can he disaharffed. An onhu' 
diami^ing a complaint under s. iliercfoiv. may lie 
set aside and further enquiry onh'ivil under s, i;5(> 
of tlie Or. f. C. without any noliee to t)i“ aeeused. 

Criminal revision from an order of the 
Additional Sessions Judge, Cawnpore, dated 
the 20th December 1024 

Mr. G. \V. Dillou, for the Apjilicants. 

The Assistant Oovernment Advocate, for 
the Crown. 

JUDGMENT. —This is a criminal 
revision from an order dated the 20th of 
December 1924 containeil in the juderment 
in a case against the opposite parly, 
directing that a case against the present 
applicants be started under PS. 117 and 323 
of the Indian Penal Code, to be tried liy a 
Deputy Magistrate. 

The Police had chdlancd the memhers of 
the opposite party under ss. 117 and 325 
of the Indian Penal Code. A cross com¬ 
plaint was filed by the accused persons in 
that case against tlie complainants under 
ss. 147 and 323. A Police report on this 
complaint was called for and after the 
accused in the case challaned by the Police 
had been convicted, the learned Magistrate 
dismissed the complaint of these accused 
persons against the complainants under 
8. 203 of the Cr. P. C. 

The accused persons appealed to the 
learned Sessions Judge who, upholding 
their convictions, dismissed their appeals. 
He felt inclined to hold that there was a 
free fight between both parties and neither 
could have claimed a right of private de¬ 
fence. That finding of course is in no way 
binding on the party consisting of the 
complainants, nevertheless it was open to 
the learned Judge to order that further 
enquiry should be made into the complaint 
"which had been dismissed under s. 203 of 
the Cr. P. C. The learned Advocate for the 
applicants contends that this order is im¬ 
proper because it was passed without any 
notice to his clients and his contention is 
that no further enquiry should have been 
ordered without first giving an opportunity 
to the applicants to show cause. 

Under the old Cr. P. C. it was held that 
when a complaint was dismissed under 
s. 203 it was not necessary to issue notice to 
the accused person before ordering further 
enquiry. In the case of Angan v. ifnm 
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Pirbhait (0, Ttidball, J., pointed out that 
sufdia notice was quite unnecessary. Tliat 
case has lieen followed subseipiently by 
Hanerji, J.. in the case of IJiUjat Husain v. 
Emperor (2). 

Section 430 of llieold Code, however, has 
been amended under the new Code and a 
proviso to the following elfect has been 
added. “Provided that no Court shall 
make any direction in this .section for en- 
([uiry into the case of any person who has 
been discharged tinless sneh person has 
had an opporlnnity of showing cause why 
such direction should not be made". It is 
clear, liowever, that this proviso cannot ap¬ 
ply to a dismissal of a complaint under 
s. 203; it only applies to the case where an 
accused person has been discharged. When 
no process is issued to the accused at all 
and he does not ap))ear in Court and the 
complaint against him is dismissed sum¬ 
marily under s. 203 the accused person 
cannot he said to have been “discharged”. 
It is only after lie has appeared in Court 
and the evidence against him is found to be 
insufficient so as to make it unnecessary to 
call upon liim to enter upon his defence 
that he can be discliarged. Under the old 
Code the Courts were unanimous that in 
the case of the dismissal of a complaint 
under s. 203 notice was not necessary. TJie 
amendment has, in my opinioii, left those 
rulings untouched, for it is confined to the 
case of discharge only and does not apply to 
the dismis.sal of a complaint either under 
s. 203 or s. 204. 

The application, therefore, has no force 
and is dismi.ssed. 

1 K. Application dismissed. 

(1) IS Ind. Ciis. IIG; .'1.') A. 7S; 10 1- J. H Or. 

Cji 4;t Ind. Cas. G22; 10 A. 138; IG A. L. J. 30; 19 Cr 
U J. 20G. 


LAHORE HIGH COURT. 

Criminal Revision No. 1641 of 1924. 
January 23, 1925. 

Present:—U t. Justice Broadway. 
SHER KHAN— Petitioner 

versus 

Dr FAZAL ILLAHl— Respondent. 
Criminal Procedure Co(k (ActV of I89S), s I!,5 O' 
-Dispute relating to land-Breach of the peace 
apprehension of-Preliminarg order, absence of, effect 
ofLjurisdiction of Magistrate to institute piweedntgs. 
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Bf'foiv in?titutiQ» v>r'^r'<'cdin£j> umlor s. U.') of the 
Cr. I’. C. .1 must satisfy hims' lf that a 

dispiit'^ li'-v^lv t" raiise a l>reic!i of the peace exists 
rone ‘ruinif any laiel, rte,. and lie must make an order 
in UTitinu stHtiuir fiie <rr"unds of his hein" so satistic-J 
Wh-Tf no ^U'•h ordri- is made tlie Mayistr ile has u*' 
jiirisdieii -n ti> institute pro.vcMlin.iis tinder th»* s<-«di"n. 
and any proee alint^s started by iiiin without makini,^ 
tlie iv.piisite onler are liai)le t(j In- set aside as taken 
witieMit jurisdii-tion. 

(.’liiiiinal revision against an order of the 
Sessi-Mis Judge, Attock at Canipbellpur. 


Mr. .1/. L. Pnri, for the Petitioner. 

.Air. M. M. Tiir'itii for the R^.spondent. 

JUDGMENT. -This is a K eference 
by the Sessions Judge, recommending that 
certain proceedings und^r s. 145, Cr. P. C , 
taken in ttie Cotirt of Dewan Prithwi 
Chand, a Magistrate exercising First Class 
powers, be set aside. The reasons are 
stated to be that the said Alagistrate 
ignored the provisions of .sub ss. (1) anrl 
(5) of the section in ([uestion (145) and, 
therefore, had no jurisdiction. 

After hearing Counsel for both the 
parties, I am not prepared to liold that 
sub-s. (5) has been conlravene<l but the 
proceedings must be set aside on the 
ground that the Magistrate has lamenta¬ 
bly failed to carry out the clear provisions 
of s. 145^1}Cr. P. C. That section requires 
that a Magistrate has to satisfy himself 
“that a dispute likely to cause a breacdr of 
the peace exists coiieernirig any land” and 
has then to "make an order in writing, 
stating the grounds of his being so 
satisfied.” 

No such order was made in the present 
case and the Alagislrate, therefore, had no 
jurisdiction in the matter. I, therefore, 
accept this recommendation and set aside 
the proceedings of the Magistrate. 

z. K. Proceedings act aside. 


CALCUTTA HIGH COURT. 

Ckiminal Appeal No. 238 of 1924. 
August 14, 1924. 

Present :—Justice Sir Pugh Walmsley, Kt., 
and Mr, Justice Mukerji. 
MAHAMMAD YAKIN— Accused- 

Appellant 

VCTSUS 

E M PE RO R—R KSPON DENT. 

Criminal Proce.dnre Code (Act U of ISOS), ss. 107, 
SOO— Chairman of Union Committee, removeable under 
certain circumstances by Commissioner — Prosecution — 
Sanction of Local Government, whether necessary — 


Deposition read hi: u'itnf'ss — Statement, whether duly 
recorded. 

A Ciiainnaii of a Union Committee who can under 
certain cinnimslances be removed from his office by 
the Commi isioiier, cannot he said to be not removeable 
from hi.s otlicesave by the Local Government, within 
the mcanin*^ of s. l!)7 of the C’l'^ P. C. Consequently 
the .>uictiou of the Local Government ijj not neces- 
.«:aiy for the j»ro.iec ilion of such a person under s. 197. 

Wiiuro the depo.stlion of a witness instead of being 
road <iver to liim in tlie presence of the accused is 
hande<l over to the witness and is read by the witness 
himself, there is no compliance with the provisions 
of s. .KKJ of tlicUr. P. C. and the deposition cannot 
be use 1 as the foundation of a conviction. 

Criminal Appeal against an order of the 
Sessions Judge, Pabna and Bogra, dated 
tiie 7lh Ajiril 1924. 

Mr. Monnier and Maulvi Syed Nousher 
Ali, for the Appellant. 

huhu Anil Chandra Hoy Chaudliuri, for 
the Crown. 


JUDGMENT. 

Walmsley, J. —The appellant was the 
Chairman of the Union Committee at 
Chatmohor in the District of Pabna, and 
he ha.s been convicted under ss. 218, 400 
and 477-A of the Indian Penal Code, A 
concurrent sentence of three months has 
been ])assed under each of the ss. 218 and 
40J, Indian Penal Code. There was also a 
tine imposed under s. 40J, Indian Penal 
Code, and no sentence was passed separate¬ 
ly on the accused under s. 477-A, Indian 
Penal Code. 

The fiist point which is urged on behali 
of the appellant is that the proceedings 
were bad because there was no sanctian 
given by the Local Government as require 
by s. 197, Cr. P. C. I do not think there is 
any substance in this objection 
appears that a member of the Union^ Com 
mittee can be removed under certain ci 
cumstances by a Commissioner, so 
cannot ])e said of him that he is not 
moveable from his office save by the Lo 

Government. , 

The second objection is that there 
no compliance with the provisions^ of s. • 
Cr. P. 0., regarding the depositions 
several of the witnesses. Reference is P 
cularly made to P. W. Nos 1, 3, 8, 9,1 ‘ 7 
14, 15, 16, 17 and 19. Reliance is 
upon the recent decision in the . 
Hira Lai Ghose v. Emperor (1) and . 
urged that, in accordance with that t 
sion, the evidence of these witnesses j 

(1) 83 Ind. Gas. 905; 28 0. W. N. 968; (1?’4) AT- ; 
fC.) 889; 26 Cr. L. J. 2Jl; 41 0. h. J- 224; o2 0. > 
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"be treated as evidence on whicli a convic¬ 
tion can he founded. There is an atlidavit 
to the effect that there was not strict com¬ 
pliance with the law in reading over tlie 
evidence given ])y these witnesses. On 
other hand, there is a letter from the 
Sessions Judge sending nj) a report of the 
learned Pleader who conducted the prose¬ 
cution. The statements made hy that 
Pleader seem to me to supi'urt tlio case of 
the appellant, because it is evidiMit that 
the Pleader failed to understand the true 
nature of the re(|uirements of s. 3(>0. A.s I 
understand that section both the witne?i=es 
whose statements have been recorded and 
the accused who is on trial are to be given 
an opportunity of knowing what lias been 
recorded and obviously a mere reading 
over of the evidence by the witnesses 
cannot! convey to the accused what has been 
recorded as the evidence given by Ilie 
witnesses. It appears to me, therefore, that 
we must hold that the evidence was not 
duly recorded as required by s. dOd and 
cannnot, therefore, be used as the bmnda- 
tion of a conviction. The result is that 
the findings and sentences in this case 
must be set aside and the case remitted to 
the Sessions Court, where it will be open 
to the authorities, if they think proper, to 
proceed against the accused dc novo. A lie 
appellant, we are told, is on bail. Ho ma> 
remain on that bail pending further orcleis 
by the District Magistrate. 

Mukerji, J.—I agree. . 

2 K ' Case remitted. 
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PATNA HIGH COURT. 

Criminal Revision No. 448 of lJ-4. 

September 15, H'24. ^ 

Pj'esent: —Mr. Justice Kulwant Sanay. 
RAMSARAN SINGH and others— 

A CCUfEL —I’E'JITINEKS 

versus 

NIKHAD NARAIN SINGH andothers- 

Oppositb Parties. 

Criminal Procedure Code (Ui l t of ’ 

'0i,20S, 201,, 31,5,1,39-Case instiMed on cornplaim 
"^ross-cases—Postponement of issue oj 
n one case till after disposal of other ’ 

egality of~Discretim of CoHTt-Ii^vision-Inter;cr 

■nee High Court. ,, ,1 

Section 344 of the Cr. P. C. is nf the 

wea before the issue of process under s. 


Cedi' on-l n Miiii.-.fivito i.'! entitled under tlie former 
si'clinii. if llirfi- I'l- ;i i\‘asiiiiat)le enuso for doiii" so, lo 
pfisf jioiie ail < iu|uiry or trial and lo post]'one tlio issue 
of |>rocos< unilrr s. -lU. So'-lion of tlio C'od*.' 

<le:ils with afU'r a Miiyi.stnife has taken 

eoirni/aniT of an oiTi-iioe on .'oinplaint, anil before lie 
dismisses it under s. or issues i)roe!'ss under 

.s. ."{If and lliere is noiliiiii^ in tlie law wliieli iirevents a 
Mairistrali' from ]'ost|iiininii'the issue of proeess under 
s. Ddl if tlioi-o is reason;il)le eaiisc for duiii” so even 
if the ease h" a warra.nt e.ise. 1|>. (iill, eols. 1 A: 2.] 

It is the policy of tile law that a Court should 
proceed to rn(|t'irc' into and try the ease as soon 
as it t•lke^ eo>i'nizanei' of a complaint, Imt it is not 
juevented lyv any provision of the law from jioslpon- 
iiift- the en>|Mii-y'or the trial if there are suflieienl 
ami reasonal)le ^'rounds for so doin;;'. |]), GUI, eo|. 2,1 
Where a Mavdstrate postpones the i.ssuin'f of |.roee.vs 
in a cross-ease till alTer tlie disjiosal of tiie_ oilier 
case, the only i|nestiun is as to wliother there is any 
roasunahle ebise for such order. If there he such 
eattse it is a matter of diserelion ami if the_ Magi.s- 
trale does not exercise iiis diseivtion jiidieially in 
iio^tponimr the ease, the llioli Court will int-ifere 
and s.-t aside Die order, lint if the discretion is 
exeivised in a sound and judicial manner there i.s no 
reason why Ih- lli^;•h Court >honld int-rfere with Iho 
exercise of the di>eiel i lu. i p. Glty eol, I. i 

' Application against an order of tlie 
Sub-Divisional Magistrate, Begusarai. dated 
the T-tli duly l!)24. 

Messrs. C. C. Das and D. C. Tatwan, for 
the Petitioners. 

Messrs. iV. N. Sinhaand B.P.Sinha, for 
the Opposite Parlies. 

JUDGMENT.—It appears that on the 
12th July PJ-M two complaints were filed 
before the Sub-Divisional Magistrate of 
Begusarai; one complaint was filed hy 
the°present petitioners against the opposite 
party charging them with offences under 
ss. 1*47, 325 and 447, Indian Penal Code, and 
the other comjdaiiit wjis filed by Sampat 
Lai Singh, one of the opposite party in 
the present case, against the petitioners in 
the present case chargingthem with offen¬ 
ces under S.14S and other sections of the 
Indian Penal Code. The learned Sub- 
Divisional Magistrate e.xamined the com¬ 
plaints in both cases. In the complaint of 
the petitioners the order passed by him 
was as follows: “Put up after disposal of the 
counter-case”. In the complaint filed by 
Sampat Lai against the petitioners the order 

was as follows. t> j -n 

“Summon Udit, Ugan, Ramdev. Ram 

S'lran Ram Balak, Raghunandan and Dev 
Lai s 148 Indian Penal Code, for 31-7. There 
are tahvar cuts on the side of this compla¬ 
inant and the complainant in the counter¬ 
case does not say that there are such cuts 
on his side. 1 have compared tlie ini la 
statements of the complainants in the t\v 
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cases and think that the case instituted 
by Sampat Lai should he tried first". 

Against the order passed in the com¬ 
plaint tiled by the ])etitioners, namely, 
the order to put up the case after the di* 3 - 
posal of the counter-case, the petitioners 
went up befoie the Session Judge in revi¬ 
sion and the learned Judge rejected the 
petition summarily. The petitioners now 
come up to this Court against this order 
and pray that the order for jiiitting up the 
case after thedi.sposal of the counter-case 
may be set aside and the Magistrate mav 
be directed to proceed with their case 
simultaneously with the counter case. The 
learned Counsel for the petitioners has 
relied on the provisions of ss. 200 20’^ ->03 
204, 252 and 344 of the (’r. P. C. and he 
argues that when a comidaint is filed 
under s. 200 and the Magistrate takes cog¬ 
nizance of the olTence. and the complain¬ 
ant is examined, the Jlagistrate is bound 
to issue process under s. :;04 mdess he 
thinks it fit to dismiss the complaint 
under s. 303. He further argues that after 
issuing process under s. 204 he ought, in 
the present case, which is a warrant case 
to proceed under s. 252 and that the 
Magistrate was hound to proceed to hear 
the complainant and take all evidence as 
may be produced in support of the pro¬ 
secution. He says that the Magistrate 
had no jurisdiction to postpone the case 
under s. 344 which does not govern the 
issue of process under s. 204. I am 
unable to agree with the learned Counsel in 
thiscontention. Section 344 occurs in Ch. 
XXIV of the Code which deals witli 
general ju-ovisions as to enquiriesand trial. 
Mr. C. C. Das argues that the provisions 
of s. 344 only coine into operation when 
the enquiry or trial has commenced and 
he says that an emjuiry or trial does not 
commence until after the issue of process 
under s. 204. _ I am unahle to agree with 
Mr. Das in this contention. In my opinion 
9. 344 is applicable to cases even before 
the issue of process under s. 204 and the 
Magistrate is entitled under s. 344, if there 
be a reasonable cause for doing so, to pos- 
topone any enquiry or trial and to postpone 
the issue of process under s. 204. Section 
202 deals with enquiries after a Ma^’-is- 
trate has taken cognizance of an offence 
^^^pl^int and before he dismisses it 
under s 203 or issues process under s 

204, and there is nothing in the law which 

prevents a Magistrate from postponing' 
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issue of process under s. 204 if there is 
reasonalde cause for doing so even if the 
case be a warrant case. 

The next contention of the learned 
Counsel for the petitioners is that after 
a ^lagistrate has taken cognizance of a 
case it is the policy of the law that lie 
should proceed to deal ivith the case and 
not to postpone the emtuiry or trial and 
lie relies upon the case of Sheikh 
Bahatar v.Sobad Ali (1). I agree with 
the contention of the learned Counsel that 
it is the policy of the law that a Court 
should proceed to enquire into and try 
the case as soon as it takes cognizance 
of a complaint, but he is not prevented 
by any provision of the law from post¬ 
poning tlie enquiry or trial if iu his 
opinion there are sufficient and reason¬ 
able grounds for so doing. In the case 
of Sheikh Bahatay' v. Nohad AH (l)i 
relied upon ))y the learned Counsel for 
the petitioners, their Lordships after laying 
down the general proposition that it is 
the policy of the law to go on immediate¬ 
ly with the enquiry or trial proceeded to 
consider whether in that particular case 
there were reasonable grounds to justify 
the order of i>ostponement made by the 
Magistrate and after considering the facts 
of the case they were of opinion that there 
were no reasonable grounds. 

It has been contended on behalf of the 
opposite i)arty that simultaneous trial of 
two counter cases is illegal and reliance 
has been placed upon the aseot Dhako 
Singh v. Emperor (2j. This case does not 
support the contention of the learned 
Vakil for the opposite party. Mr. Justice 
Jwala Prasad held in that case that there 

is no prohibition in law for simultaneous 

trials of counter cases and nothing has 
been ])laced before me to justify tne 
contention that the sumultaneous triM 
of two counter cases is illegal- I^ 
the ‘ case referred to above {Dhako Singf^ 

V. Emperor (2), the question arose ^ 
to whether the conviction of the 
tioner in that case was bad in law on 
account of two counter cases being trie 
simultaneous!)' and his Lordship held tha 
the mere fact of two cases being t**/® 
simultaneously would not justify the setting 
aside of the conviction, but if the P© * 

tioner could show anv prejudice on 

(1) 83 Ind. Cas. 625; (1024) A. I. R. (A.) 634; 26 or. 

L. -J. 65; 23 0. W. N. 487. , ^ T J 

(2) 58 Ind. Cas. 213; 1 P. U T. 498; 21 Or. ^ J- 
973. 
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of the simultaneous trial of two cases then 
he would be entitled to a setting aside 
of the conviction. Reliance has been also 
placed by the learned Vakil for the op- 
posite party upon the case of L,dji Siuqli 
V. Navrangi Lai (3). In that case two 
counter complaints were filed before the 
Sub-Divisionai iMagistrate and he referred 
both the cases to a Sub-Deputy Magistrate 
for enquiry and report and on receipt of 
the report he issued process in one case 
and directed the counter case to be i)ut 
up after the disposal oftlie former case 
and it was held that the action of the 
Sub-Divisional Magistrate did not contra¬ 
vene any rule of procedure and that the 
discretion exercised by the Magistrate in 
postponing the case was not revisable by 
the High Court. In my opinion the only 
question to be decided in such cases is 
as to whether there is any reasonable 
cause for postponing one case until after 
the disposal of anotlier. The power given 
to a Court to pospone the hearing of one 
case until after the disposal of another 
case is conferred by s. 314 wliich provides 
that if, from the absence of a witness or 
any other reasonable cause, it becomes 
necessary or advisable to postpone the com¬ 
mencement of or adjourn any enquiry or 
trial, the Court may, if it thinks fit, by 
order in writing, stating t he reasons there¬ 
for, from time to time, postpone or adjourn 
the same on such terms as it thinks fit, 
for such time as it considers reasonable, 
and may by a warrant remand the accus¬ 
ed if in custody. Therefore, the real 
question is as to whether there is any 
reasonable cause for postponing the counter 
case. If there be such cause it is a matter 
of discretion and if the Magistrate does 
not exercise his discretion judicially in 
postponing the case, this Court will inter¬ 
fere and set aside the order, but if the 
discretion is exercised in a sound and 
judicial manner there is no reason why 
this^ Court should interfere with the dis¬ 
cretion. In the present case the com¬ 
plainant in the counter case, who is one 
of the opposite party in the present ap¬ 
plication, admits having assaulted the com¬ 
plainant who is the petitioner in the pre¬ 
sent case. The only question for deci¬ 
sion, therefore, would be whether he did 
80 in exercise of the right of private 

, ij) 71 Inti. Cas. 248; 3 P. L. T. 764; (1922) Pat-304; 

* P. L. R. (Pat.) 112; (1922) A, I. R. (Pat.) 618; 24 

Cr-Uj. 120. ^ ' 
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defence of property or pei'soii. I’Jiat 
(lueslioii e:m l,e coiiveiiiently decided after 
the disj>o.'^al of the complaint made bv 
the oppo.^ile p.ariy in ihe prosent case I 
therefore, sec no rt>asoii to interfere with 
the order of the Sub-Divisional Magis¬ 
trate. ll is. however, dc.sirahlc that die 
counter case should betaken up immediate¬ 
ly after the conclusion of the case which 
IS now being tried, namely, the case started 
on the complaint ofSampat Lai Singh, and 
as soon a.s tins case, namely, the case started 
oil the complaint of Sampat l.al, is conedud- 
ed, the counter case, nainelv. tlie case started 
on the complaint of the iietitioner. should be 
taken up and, if possible, the judgment 
in tiie case of Sampat Lai should be 
postponed until after the conclusion of 
the trial of the ease instituted by the 
petitioner. 

2- K- Unit (litichargtd. 


BOMBAY HIGH COURT. 

Criminal Applic.vtion for Revision No. 60 

OF 1925. 

March 2-1, 1925. 

Present.-Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Coyafee. 

P. JL PONDE— Applicant 

VC 

EMPEROR— Opposite Partv. 

City of Bomhny Police Act {IP of .v. ;c_ 

Accused persons arrested in Xaiive h'tnte and 
handed over to Bombay Police -1 nvestiyution not com¬ 
plete—Re maud to Police custody—Jurisdiction of 
Presidency Mayistrate. 

Accused, wlio were residents of Indore State, eom- 
inilted certain offences in Ponibny. TJie llombay 
Police applied to a Pre.sidency ila^fistnite in Bombav 
to make a requisition for the .surrender of the accus¬ 
ed by the Indore State, and for that purpose certain 
information was supplied to the Magistrate by the 
Police. The requisition was imide and the nceii.sed 
were uri’e.sted l)y the Indore t\)lice and were haiuled 
over to .an Inspeclor of the Bombay Police by whom 
they were brought flown to Bombay and were 
immediately taken liefore the Magistrate who 
had made the requisition. On an Hpi)lication by 
the Police under s. 70 of the City of Bombay Police 
Act. the Magistrate reinanded the accused to Police 
custody under that section; 

Held, that the acciiscfl were brought to Bombay 
in Police custody and that the investigation not 
being complete, the Magistrate had jurisdiction to 
inak« the order of remand under s. 70 of the City of 
Bombay Police Act. [p. 607, col. l.j 

Criminal application against an order of 
the Chief Presidency Magistrate, Bombay. 
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Sii' 77("/fi ( 5 * Str'iniiman iwitli him Mr. P. 

B. 1 . for Api'licants Xos. 1 and 2. 

Mr. Vdhibtr, ; with him Mr. P. P’. 
Shin-pie\ for Aiiplioants Xt'S. 3 to 7. 

yU\ Ban-n. Advocate-General iwith him 
Sir JnfDi Boii\n \ Public Prosecutor, for the 

Crown. 

JUDGMENT. 

Coyajee, J.— The petitioners in tins 
case ask this Court to revise an ordur 
made hv the Chief Presidency Magistrate 
on February 20, 1025, authorising their de¬ 
tention in the custody of the Police till 
March G, and pray that it may "be ordered 
that the accused should not be kept in 
Police custody any longer but sliould he 
ordered to be kept in Jail custody. 

The material facts are these:— 

On or about January 22 tlie petitioners 
were arrested in Indore for being concern¬ 
ed in offences punishable under ss. .102 
307, 365, 120-13. lOO and 511 of the Indian 
Penal Code. The otfence.s it is alleged were 
committed in the City of Bombay and the 
petitioners were arrested in Indore by the 
Indore State Police at the instance of 
Inspector Smith of the Criminal Investiga¬ 
tion Department Bombay. On February 
4, the Chief Presidency, Magistrate on tlie 
application of Inspector Sniitli addressd 
a letter to the Agent to the Governor- 
General in Central India asking him to 
make a demand to the Darbar for surrender 
of the petitioners. The requisition was 
complied with. They were brought to 
Bombay on February 7 and were immedi¬ 
ately taken before 'the Chief Presidency 
Magistrate by the said officer. "Then" says 
the Magistrate "an application was made 
to me by Mr. Smith under s. 70 of the City 
of Bombay Police Act for remand of the 
arrested persons. On the materials placed 
before me I was satisfied that there was 
a substantial ground for suspecting that 
the prisoners had committed an offence 
and their detention in the Police custody 
was really necessary for further investiga¬ 
tion of the offences alleged. Further when 
questioned the accused had no objection to 
being remanded into Police custody. Ac¬ 
cordingly I remanded tliem bito Police 
custody till the 20th." Later Counsel on 
behalf of the petitioners applied to the 
Magistrate to re-consider that order on 
the ground that it was not competent to 
him to remand them into Police custody. 
After hearing arguments the Magistrate 
rejected the application and on February 
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20 he made a further order which is now 
under consideration. 

On the facts placed before us no question 
arises as to the legality of the arrests. No 
such contention was raised before the 
learned Magistrate nor is it shown that the 
)etitioners were arrested in Indore by the 
kmi))ay Police. But what is contended is 
this, viz., the powers of the Bombay City 
Police as regards arrests of accused persons 
and investigation into criminal cases are 
regulated bv the Cit^' of Bombay Police 
Act. 1002; 'that Act' does not empower 
a Police Officer to pursue a fugitive 
offender into any place outside British. 
India; the iietitioners were handed over 
to Inspector Smith at Indore in com¬ 
pliance with the requisition made by the 
COMef Presidency Magistrate; the petitioners 
when tliey were produced before that Magis¬ 
trate were, therefore, in/iiX custody not in 
Police custody, consequently the Magis¬ 
trates' order authorizing their detention in 
Police custody was illegal. 

We are unable to accept this contention. 
The proceedings are governed by the afore¬ 
said Act. The pertinent Chapter ^is the 
5th and the material sections are Nos. /y. 
72 and 74. Section 70 lays down that: ‘{1) 
M^henever (a) it appears that any investiga¬ 
tion under this Act cannot be completed 
within tlie period of twenty-four hours. 
and (5) ther-s are grounds for believing 
that the accusation is well-founded, theofneer 
in charge of a section shall... forthwith for¬ 
ward the person accused to a Presidency 
ilagistrate, together with a report setting 
forth the substance of the information 
received and of the evidence adducibie m 
the case. (2) The Pre.sidency Magistrate 
to whom an accused person is forwarde 

under sub-s. ( 1 ) may after considering any 

inhirmation reduced into writing 
before provided, and examining any 
nesses that he may consider 

from time to time authorize the dec 

tion in, .such custody as he thinks » 
of the person accused, for a period 
exceeding fifteen days at a time, 
shall, if he does so, record his 
for so doing." Section 72 
every investigation under the Act ® ^ 

be completed without unnecessary « 
and as soon as it is completed _ g 
in charge of the section should pr^P 
report in the form prescribed in 

s. 74 provides that: “If the office ^ 
charge as aforesaid considers that tn 
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sufficient evidence or reasonable ground 
of suspicion to justify him in so doing he 
shall—(a) forward the accused person to 
the Presidency Magistrate having jurisdic¬ 
tion...and (c) shall also send to sucli Magis¬ 
trate the report prepared under s. 72." 

In this case the investigation is not yet 
complete; no report was prepareil (s. 72); 
and none was sent to the Magistrate is. 74). 
It is true that on Februarv 4, the Police 
applied to the Magistrate to make a requi¬ 
sition for the surrender of the petitioners 
by the Indore State, in aecordance witli 
Government Order No. 219. Political, 
April 12, 1875, and for that tuirpose certain 
information was supplied to him. But 
that fact does not lead to the necessary 
inference that the Police Investigation was 
then complete or that it should l)t deemed 
to be complete. For, even when a duly 
qualified Police Ollicer considers it neces¬ 
sary to take action under s. 70 of the Act, 
he has to submit “a report setting forth the 
substance of the information received and 
of the evidence adducible in the case" ; and 
thereupon the Magistrate may “from time 
to time" authorize the detention of the 
accused person in Police custody “after 
considering any information reduced into 
writing...and examining any witnesses that 
ho may consider necessary.” The mere fact, 
therefore, that in this case the Chief 
Presidency Magistrate was furnished with 
certain information to enable him to make 
the requisition aforesaid, does not mark 
the completion of Police Investigation and 
the commencement of an inquiry or trial 
before him. 

I, therefore, agree with the learned Magis¬ 
trate in holding that at the material time 
the Police Investigation was not complete; 
that the petitioners were in Police custody 
that he had not taken cognizance of the said 
offences (s. 190, Cr. P. 0., 1898); and that it 
was competent to him to make the order 
now sought to be revised. 

In my opinion his order was right. 

Macleod, C. J.— I agree. Tlie wliole 
fabric of the argument of Counsel for 
petitioners was based on the suggestion 
that the petitioners were brought down 
from Indore to be handed over to the per¬ 
sonal custody of the Magistrate. There 
is no extradition treaty between the Govern- 
nient of India and the Indore State, but 
by a recognition of the principles of inter¬ 
national comity, effect was given to the 
request of the Agent to the Govemor-Gene^ 


ral for Central India that the petitioners 
should be handed overtotlie Bombay Police 
OlUcers. 'I’lie fact that the Agent to the 
Govcrnor-Oeneral nu)ved in the matter at 
tlie request of the Chief Pic.-idency Magis¬ 
trate does not in any way alter the fact that 
the ])elitioners were under the arrest of 
the Bombay Police and arrived in Bombay 
in Police custody, so tliat the provisions 
of the ('itv of Bamhav Police Act were 
aiiplicable. 

V.. K. Application rejected. 


CALCUTTA HIGH COURT. 

Ckiminai. Revision' No. 14 of 192;). 
March 24, 1925. 

Present:—JubWve Sir Babington Newliould, 
Kt., and Mr. Justice B. B. Ghose. 
NITYARANJAN MONDAL and otiieus— 

Acci’SED—Petitioners 
versus 

EMPFROR— Opposite Party. 

Criminnl Procedure Cotlc {Act I «f s. ■‘jJli ~ 

Ridntionshii) between Ma<jislra(e und lawycr—Transfer 

of 

' It is un(k‘siral>le that a momlH-r of tlia logal jaofes- 
sion should lunctis.- iii a Court i)ivsidod over by a 
near relation. 

Where one of the lawyers engaged in a ca.sc is a 
near relation of the juvsidijig .Magistrate tin’ ease 
should be transferred from the Court of that Magis¬ 
trate to that of some other comyetent Magistrate, 

Rule granted on the application of the 
petitioners for transfer of j,he case pending 
against them under s. 379, Indian Penal 
Code, in the Court of the Honorary Magis¬ 
trate, Rampurhat, to the lile of some other 
Magistrate. 

Babus Dinesh Chandra Roy and SubodJi 
Chandra Lahiri, for the Petitioners. 

Babu Patitpahan Chatterjec, for the 
Opposite Parly. 

Mr. Asraf A//. Deputy Legal Remem¬ 
brancer, for the Crown. 

JU DGMEN T.— The only serious ground 
on which this api-licatioii for transfer is 
based, is that tlie niuktear who is appearing 
for the comi>lainant i.s, as admitted by the 
learned Magistrate, a close relation of his 
It is undesirable that a member of the legal 
profession should practise in u ^^^1' 
sided over by a near relation. Ihe com¬ 
plainant in this case is a Pleader and we 
are surprised that a member of that branch 
of the profession should have engaged a 
maktear whom he knew to be related to the 
Magistrate who would try the case Ihe 
Tniiktearnama was not hied until the day 
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on which the ('a>e was transferred to this trate for the cancelh 
Honorary Mairistiate. order. The learnei 

We accordiiijrly make this Rule absolute', rejected the applic 
We tran-^ft r the ease from the hie of the observed that thouj? 
Hon"rary Magistrate Mr. A. P Mukerjee to mate “there is nothi 
that of any other Magistrate whom the Dis- the woman has be 
triot Magistrate may select. wliich alone would 6 

z. K. Rule made absolute. stop the maintenanc 


CALCUTTA HIGH COURT. 

Cri.minal Revision No 553 oi- ly^l. 

August S, 1924. 

Present :—Sir Lancelot Sanderson. Kr.. 

Chief Justice, and .Mr. tlustice Ch(»tzner. 

JATINDRA :\[OHAN 13ANHRJKE- 

Petitionkr 

versus 

OOURI RALA DhiBI —Opposite Party. 

Criinin<d I’ri)cc<liirc C'idr i.ict I’d/ IS'.>S\ s. 46'N 
"Livintj ill (n!vlti.'r!i", ii>etiniti<i nf—Hirtli of illeijili- 
niatr child —Fur/fiturf of mnintcininrc. 

The exin-i'ssioii "livin" in adultery" in suh-s. (T)! 
of s. 488 of the C’r. P. C. jxiintsto a continuous course 
of ci»nduct and not tncrcly to isolated ads of immoral¬ 
ity. I'ldess continuity of conduct is estnl)lislied it 
cannot be inferred from a single ad of adultery that 
the woman is ‘‘livinjr In adnllery". 

Althoupli a woman has‘;iven hirlli to an illeKiti- 
inate cliild it ia f)pen to a Magistrate, to tind tluU 
aj)art from that circumstance, she is not ‘•living in 
adultery" within tlie meaniii" of sub-s. (5) of s. 486. 

Rule against an Older of the Third Presi¬ 
dency Magistrate, Calcutta, dated the 21st 
June 1924. 

Babu Prohodh Chunder Chatterjee, for the 
Petitioner. 

Babu Benoytndra Pvosad Bagelii, for the 
Opposite Pjirty. 

JUDGMENT. 

Chotzner, J. —This is a Rule calling 
upon the Chief Presidency Magistrate and 
upon the Opjtosite Party to show cause why 
the order specified in the petition should 
not be set aiide. 

It is said that the petitioner and the 
opiiosite party are husband and wife and 
that they have not been living together for 
nearly twenty years, and if. is admitted that 
during that period the petitioner has been 
paying lier a monthly sum uf Rs. 10 under 
an order under s. 488 of the Cr. P. C. 

The petitioner’s case is that the opposite 
party had been living in her father's house 
up till some time in December 1923 when 
she gave birth to an illegitimate child and 
was driven away by her brother wlio Avas 
living Avith her and her mother in that 
hou^. The petitioner thereupon applied to 
the Court of the Chief Presidency Magis^ 
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trate for the cancellation of the maintenance 
order. The learned Magistrate, however, 
rejected the application. The Magistrate 
observed that thougli the child Avas illegiti¬ 
mate “there is nothing further to shoAV that 
the woman has been ‘living in adultery,’ 
Avliicli alone Avould entitle the petitioner to 
stop the maiiUenanee." He referred to the 
case of Kalin v. Kaunsilia (Ij. 

The learned Vakil for the petitioner has 
eontendral tliat Aviien there is tlie undeniable 
fact of tlie woman being the mother of an 
illegitimate child and Avhen other circum¬ 
stances have been prOA^ed to show that she 
has been guilty of different acts of miscon¬ 
duct the learned Magistrate should have 
found that she was “living in adultery” 
Avithin the meaning of s. 48S. Cr. P. C. 

The learned Vakil Avho has ai)peared for 
the opposite x^^^Dy, on the other hand, con- 
teiuls tliat although tlie birth of this child 
may sIioav an act of adultery it does not 
establisii that the mother has been “living 
in adultery” so as to make her amenable to 
the jienalties laid doAvn iu s. 488, cl. (5), 

The exiiression “living in adultery” has 
been judicially interpreted more than once. 
Lithe case of Gantapalli Appalamma v. 
Gantapalli Tellayya (2), Shephard, J., said : 

“Tlie Avords point to a continuous course of 

conduct, not to isolated acts of immorality- 
In tlie case of Patala Atchavima v. Patala 
Malialakshmi (3), the learned Judges refer 
Avith ajiproval to this case as Avell as to the 
case of Kallu v. KaiLnsilia (1) and say- 
“These AA’onls refer rather to a course of con¬ 
duct, or at least to tomsthing more than a 
single lapse from viriue.” 

We are of opinion that this is the 
and natural construction to be put upon tn 
Avords and unless continuity of conduct is 
established, it cannot be inferred Lu® a 
single act of adultery that the Avoman i 
“living in adultery.”* In the present cas 
we think that although the Avomanbaspv 

birth to a child it Avas open to the 
trate to find that, apart from 
stance, she Avas not “ living in - j* 1. 
and that Ave should consequently not m 
fere Avith his decision. , 

TJie Rule is accordingly discharged. 

Sanderson, C. J.-^I agree. , 

z. K. Rule discharged. ^ 

(1) 26 A. 326; 1 A. L. J. 18; A. W. N. (19W) 23; 1 

L. J. 84. - Jjjd, 

(2) 20 M. 470; 2 Weir 643; 7 M. L. J- 303. • 

Boo. (n. s.) 333, (F. B.). _ , 970 - g 

(3) 30 M. 332; 5 Cr. L. J. 359; 17 M. U 0.« 

AI. L. T. 166. 
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RANGOON HIGH COURT. 

Special Civil appeal jNo. 40 

01 -' 

Maivli 16, li)Jj. 

Present: —Mr. Justice lieald and 
Mr. Justice Chari. 

MA. NAN THU and ANoruEK—AprLLLANTs 

versus 

MA SHWE Ml AND orUEiis—R espondents. 
Limilatioii Act [IX of Sc/j. I, Arii>. //»./.JJ 
—iSuccew«o?» Act (X of IStlh, s. /pa -Iviuvii Christian 
dying intestate —Suit by heir to ik^Liih possession of 
his share of estate — Limitation. 

A suit for a distributive share of the estate left 
by an intestate is governed l)y Art. 123 of 6eli. 1 to 
the Limitation Aet. [p. ()IU, cols. 1 A: 2.J 
The heirs of a deeeas.'d person very often leave 
the estate unilivided and eitlicr enjoy tlie protits 
jointly living in coinmensaliiy or divide the prolits 
among themselves. Wliere in sueli a ease one of the 
heirs is excluded from the enjoyment of the prolits 
and sues to recover hi.s slnavofthe estate, Art. 123 
is inapplicable for the reason that the heirs have 
taken their shares, but that, instead of dividing the 
property and enjoying their sliaivs tliey have agreed to 
enjoy the whole property jointly. 'J’here is, tlierefore, 
no property of the intestate left to lie distributed 
and Art. 123 cannot apply. Wnen, under such cir- 
oainstanees, one of the heirs is excluded fruin joint 
enjoyment, he sues to recover not a siiare in tlie 
estate of the deceased, but his share in the joint i>r»> 
perty. In such a case the suit is one for partition and is 
governed by Art. 142 of Sch. 1 to the ijimit ition Act. 

Lp. ClU, cols. 1 & 2.J • • 1 

Karen Christians, being Christians of Asiatic de¬ 
scent, are native Cnristians, and, therefore, s. ol 
the Succession Act is inapplicable to them, [p- old, 
col. 2.] 

There is nothing to prevent the heirs of a karen 
Ohristian from lauing possession of the estate and 
agreeing l > enjoy it in coniinon. Their title oeeomes 
Complete iviien t'liey tales possession of tlie pioperty, 
and, when luereattei* any uf them are e.Kclude»i xroin 
enjoyment the cause of action arises on sucii e.xclu- 
sion, and tae suit is governed by Art. 142 of rfeli. 1 to 
the Li.aication Act and Umitatio.i will start from lue 
date waon tns plaintiif is excluded from the p.jsses- 
flion of the property. Q). dlO, col. 2; p. Oil, col. l.J 
ddcond appeal against a decree oi the 
Distact Uoart, MauDiii, ia 0. R. No. 8o of 
1923, 

Air. Kijaw Htoon, for the Appellants. 

Mr, Saw Hla Pru, for the KespoiideuU. 
JUOGMiSNr.— ill tills appeal the only 
poiuo argued oeiore us is a poiut of limita- 
tion. . 

The facts of the case bearing on this 

point are as follows. , 

One U 8u Kho, a Karen Christian, died 
on the 25th of March 1910. «oine ten years 
before his deatii, he liad become a Roman 
Catholic Christian with liis wife and 
family. Pie left a paddy land, measuring 
20'64 acres. He left surviving him Ma U 
alias Ma Nyein and seven cnildreu. _ dixot 
these ohildreu are the plaintitfs in the 

as 
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suit, while the widow is the first deleiidant, 
and the .second deleiidant is the otlier eljiid 
of the deceusevl. ihe third ami fourth 
defeiulanls, who are mother and son, are 
tlie transierees of ilie property under the 
following cireiiin.-^tanccs : — 

On llie 2jlli ol Alaivh, i‘J15, the lirst 
defendant, Ala U, Die widow of C iSu 
Kilo, and her son, Alaiing Ihi, Die .second 
ilefendant, mortgaged Dus land lorRs. 1,GU0 
to Mating Da Tu. the Jburtii deteielant. 
it is alleged, and not denied, tliat, in the 
mortgage transaction, Maung lia Tu was 
only the benaniidur for his mollier, Ala 
Nan Thu, the third defemlaat. On Dio 
loth February 1919, Ma F and Mauiig 
Pu sold tills i)iece of land outright ti) 
Ma ^aii riiu for a eunsideraUuii of 
Rs. 2,U00. This consideration is stated to 
have been made up of the sum of 
Rs. i,9UU, the principal due on the mort¬ 
gage-deed, aiul the interest which had 
accrued due thereon. 

The plaintills allege in the i>laint Diat 
all the children of U Su Kho ami tiio 
widow remained in joint enjoyment of the 
property till the 13th of Felu’uary 1919, 
when the Diinl defendant, by virtue of 
the sale-deed in her favour, took possession 
of the same. I'liey liase their cause of 
action on the tlisposses.sion and lile tlie 
suit for possession of their sliare. 

The Trial Court lield that it was not 
proved tuat tne neirs were in possession 
ul Lue lauA juiiuly, or as tenants-iu-cummon, 
aiKi iiiai tiie aiiit was, thereioie, one foi 
tiie recovery oi their distributive share 
in the estate of U ciu Kho, and was haired 

by limitation. , , , 

Oil appeal, the District Court liehl it 

proveU mat me plaintiffs and defendants 

x\os. 1 and 2 remained in posse.ssiou as 

tenants in-common, and the suit was, theie- 

f jiC not barred. 

Refore considering the facts of the case, 
it i.s uece^isaiy to see wlial Article o£ the 
Linutatiou Act applies, it has been 
Pi-oadh- Held in some ot the earlier Indian 
case, unit Art. only applies when the 
milt IS a‘^ainst persons, such as exeeutura 
or admiiustrators, on ivhom a duty is cast, 
to di.tribute the share. Uie recent <leei- 
sioii of the Privy Council in Maunylun 
iVm V. Jia Thit (1) has been held to 

/li M Tnd Cas 899; 9 L. B. R. 50: 10 Bur. L, T. 
1 -/ mV 379^2 M. L.3. 71; 19 Hum. L. ii. 291; 15 
i L. J 98; 21 L. T. 97; 21 C. W. N. 527; 20 C. L. 

J. 169; 41 i. A. 42 (P. CJ. 
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h:ivc* ' 'I ill** Jndiih (U.-cisioiis. Thus, 

in the i-as<* "f S)-i Rdjah Partlia^arntlni 
Appa R-i ' V. An Rajah Venkatadri Appa 
Rao ■'2\ the learii^d Chief Justice, bir 
Walter Si:h'\abe, slates: “In 'Vau«i/Tu?i 
Tha V. Ma I'hit 'D. thi* Privy Council 
liehl that A't, I'JJ applied to a case of 
a claim to a share of the estate against 
ctvheirs in possession of an estate when 
there was iatestaev;” and in the Boinbav 

♦ 4 

c-iseoiShir'n hai v. Ratanbai (3), Mr. Justice 
Macleod says ; “1 a.irree wit h the learned 

Jndire that the devdsioii of the Privy 
Council in ihe case of Maung Tun Tha 
V. Ma Thit 1) lays it down that Art. 123 
api>lies to e . ery suit in which the jdaintiff 
seeks to re* >ver an undistributed share in 
the estate < an iiiteslafe." The point of 
limitation v.as not. however, directly before 
t he Privy (Aiineil, as was i)ointe<l out 
by Fawcett, J., in Xwdin Xajhudin v. 
I inrao Bu ti. Tin* ma'ter was veceiitly 
considered by a Bench of this Court in 
the case of Maung Ihi Kin v. Maung 
Sfiwe Bya (.b, and it was held that Art. 
123 of the Limitation Act does apply 
to a suit for a dislrilmtive share of the 
estate left by an inte.>'late. Hut an excej)- 
tion was made in r*'-;pc U of case.s where 
the whole body of the heirs agree to enjoy 
the jiropert;, left liy the deceased jointly, 
without effecting a partition. In such cases 
Art. 142 or Art. 144 would apply. 


There would thus be no difficulty in 
tills case if the estate were that of a 
Buddhist. Muhammadan, or Hindu. It has 
been judicially recognized that the heirs 
of a deceased person very often leave the 
estate undivided and either enjoy the 
profits jointly, living in coinmensality, or 
divide the profits among themselves: vide 
the cases of Abut Kader v. Aiaharnma 
(6), Kallangowda Nangangowda Patil v. 
Bibishaya Shah Mohamad Khan (7) and 
Nurdin Najbudin v. Uinrao Bu (4). In such 
cases Art. 123 is inapplicable for the reason 
that the heirs have taken their shares; but, 


(2) 70 Ind. Cas. 689; 46 M. li;0; (1922) M. W. N 
632; 16 L. W, 339; 43 M. L. J. 486; (1922; A. I. R. (M 1 
457; 31 M. L. T. 221. ' ^ 

51 Ind, Oas. 2 )0; 43 B. 845; 21 Bom. L. R. 

I ^428^^* h-519atp. 521; 22 Bom. 

Ind- Cas! 855; 1 E. 405; (1904) A. I. R. (R.) 

2 W. L, J. 200; 5 huL Dec. (n. s.) 
^7) 58 Ind. Cus. 42; 44 B. 943; 22 Bom. h- il. W6. 


instead of dividing the property and enjoj^- 
ing their shares separately, they have 
agreed to enjoy the whole property jointly. 
'I'liere is, therefore, no property of the 
intestate left to distribute, and Art. 123 
cannot apply. When, under such circum¬ 
stances, one of the heirs is excluded from 
joint enjoyment, he sues to recover, not 
a share in the estate of the deceased, but 
his sliare in joint property. 

The suit is one for partition, and Art. 142 
or Art. 144 of the Limitation Act will apply. 
The reasoning which applies to such cases 
is well put by Mr. Justice Heaton in 
Kallangowda Nangangowda Fatil v. Bibi¬ 
shaya Shall Mohamad Khan (7), where he 
says: “We have here the very common 
case of Muhammadans who succeed to the 
property of a deceased relative, and by 
agreement amongst themselves instead of 
distributing that property by shares, hold 
it in common. I'ney are entitled under 
our law to do this. They are not under 
an obligation to at once divide the pro¬ 
perty according to their shares. They can 
hold, and continue to hold, it in common, 
and having done so they hold it underan 
agreement. They can continue to do so 
for an indefinite period, but when they 
wish they can put an end to this common 
holding, and ask that there shall be a parti¬ 
tion.” P>ery word of this remark applies 
to the case of Buddhists, Burman or 
Karen. 

The difficulty in this case, however, is 
that the parties are not Buddhists but 
Karen Christians, governed by the Indian 
Succession Act. Section 190 of that Act 
explicitly lays down that no right to any 
part of the property of a person, who has 
died intestate, cau be established in a^y 
Court of Justice unless Letters of Adminis¬ 
tration have been granted by a Court of 

competent jurisdiction. 

It may well be that, in the case of 
to whom that section applies, the 
seeking the aid of the Court, may find that 
they are unable to justify their joint posse.^ 
sion. Act Vll of laul, however, exempts 
Maiive Christians from the operation o 
8 . lyu of the Succession Act. Karen . 
tian being Chnanans of Asiatic desc^ > 
are native Christians, and, therefore, s. 
is inapplicable to them. , 

There is nothing to prevent the heirs 
Karen Christians from taking 
the estate and agreeing to enjoy it bu ^ 

Blou, Their title heeomea ^ 
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they take possession of the properly, and, 
when thereafter any of them are excluded 
from enjoyment, the cause of action arises 
. on such exclusion. 

We, therefore, hold that, if the heirs were 
in common enjoyment of the property, and 
one or more are excluded by their co-heirs 
from the enjoyment, then the Article appli¬ 
cable is Art. 142 of the Limitation Act, and 
that limitation will start from the day when 
the plaintiffs were excluded from possession 
cf the property. 

It is now necessary to decide whether or 
not the plaintiffs in this case were in com¬ 
mon enjoyment of the property 

Ma Shwe Mi, the first plaintiff, stales that, 
after the death of the father, all the bro¬ 
thers and sisters were enjoying; the land. 
She is supported by her sister, Ma Me Ilia, 
and by Manng Po Lu and U Po Lon. The 
former says that some children worked the 
laud and some did not. The latter stales 
that the land was let out to Ma Tin for one 
year and, thereafter, he saw the children of 
Ml U working the land. Manng Po Thin 
deposes to the same effect, and so does Ma 
-Shwe Kin. 

We can find no reason for discrediting 
this body of evidence, and it is probable 
that some such arrangement as is deposed 
to by the first plaintiff was made, as. other¬ 
wise, it will be difficult to explain the fact 
of the children not claiming their shares 
earlier. 

For these reasons we hold that the plaint¬ 
iffs were in enjoyment of the land in suit 
until the date of the sale to the third de¬ 
fendant, and that their suit was not barred 
by limitation. 

The appeal is, therefore, dismissed with 

costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal from Order No. l/o 

OF 1924. 

May 8,1925. 

Present: —Mr. Justice Sulaiman 
and Mr. Justice Daniels. 

SITA RAM—Plaintiff—Appellant 

versus 

PEARE alias ALLOO and another— 

Defendants—Rbsponde.nts. ’ 

CivU Procediin Cod& (ActV of 1008), ^ 
pQTtitt agreeing to be bound by decision of Court a/tci 
focal intpection^ effect whether »«• 


IM-tinlili l>i-..iiirlil a .'siiil that a certain sjjuut opened 
hy the towards his eourt-yard should hf 

closed. Tin- defence was tliat the spout was an old 
one and not a i-eccnt one and that it threw water on 
the defcndaiifs own land. During the jnogress of the 
suit the parties made slateinenis before the Court that 
(hey did not want lo [uoihice any evidence whatsoever 
and tl)at whatever tlic Court after making a local 
inspection decided, tliat would be acceptable to both 
the parties. The (,'oiirt m:ide a local inspection of the 
lilaceand as a result of such inspection decreed the 
suit: 

llcli!. that the matter in dispute liaving been left 
entirely to the deci.sion of the Court the parties could 
not resile from their agreement and were bound hy 
the decision wliethcr it was, as a mallei- offact. riglit. 
or wnmg, ami that the decision mn.st he treated to 
luive been one based on a compromise lietweeii tlm 
liarticsami was not open to aj)peal. |]>. (>12, col. 1.) 

I'irst appeal from an uixler of the Sul)- 
ortlinate Judge, Bareilly, dated the 
August 1924. 

Mr. G. A(jarivala, for the Appellant. 

Mr. P. L. Bunerji, for the Respondents. 


18th 


JUDGMENT.-This is an appeal from 
an order remanding the case so that it be 
trie<l de novo and the parties be allowed 
opportunities of producing additional oral 
and documentary evidence. 

The plaintiff brought a suit ]*raying that 
a certain spout opened by the defendant 
towards his court-yard sliouhl be closed. 
The defence was that this spout was an 
old one and not u recent one, and that 
in any case it threw water on the defend¬ 
ant s own land. On the 10th of Decem¬ 
ber 1923 both the parties made statements 
before the Court that they did not want 
to produce any evidence whatsoever, and 
that whatever the Court after making a 
local inspection decided that would be 
acceptable to both the parties. This was 
duly signed by the parties. In pursuance 
of this no further evidence was recorded 
by the Munsif, and he made a local inspec¬ 
tion of the place and came to the conclusion 
that the spout was a recent one and not an 
old one at all. He was further inclined to 
hold that the water from this spout did not 
fall on the defendant’s land. He accord¬ 
ingly decreed the claim. 

The defendant went up in appeal, and 
the lower Appellate Court has set aside 
that decree. The lower Appellate Court has 
remarked that the learned Munsif kept no 
notes of inspection, and has made no re¬ 
ference in his judgment to the documents 
that were filed by the parties. And then, 
again, although the parties had clearly 
stated that they would not produce any 
more evidence, the lower Appellate Cou^tj 
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curiously enuiiirh, has directed that there 
^l'lOuKi 1 e a i rial <’*: novo luid further evi- 
(hu'-u l)uth cr.'.l and documentary, slumld 
l>c {Udducod hy both parties. Tlieorderuf 
reniaii'i oaunot p('ssibiy i.e upheld. 

Tije sul)Stantial dispute between llie 
])irties was as to whether the spout in 
(piestion should or sliould not Ijc closed. 
Instead of incurring the expense involved 
in producing a lot of oral evidence the 
parties decided ihattliey should not produce 
anv evidence wbatsover and sljould abide 
bv the decision of tlie Icarnerl Munsif after 

ft 

lie had made a local inspection. The docu¬ 
ment which recorded their agreement did not 
at all say tliat any inspection notes should 
be prepared by the *Munsif and be left 
on the record; nor did it say that he should 
necessarily refer to all the documentary evi¬ 
dence that were produced by the parties. 
The matter in dispute was left entirely to 
the decision of the learned Munsif, and, in 
our opinion, the parties cannot now resile 
from their agreement and must l)e bound 
bv the decision of the learned Munsif 
•whether it was, as a matter of fact, right or 
wrong. The deci.sion, therefore, must be 
treated to have been one based on a com¬ 
promise between the parties and was no 
longer open to appeal. Tor the sake of 
reference we may refer to the case of 
Himanchal Singh y. Jat war Singh (1) and 
that of Ravi Sunder Misra v. Jai Kiran 
Singh 

We, accordingly, allow this appeal, and, 
setting aside the order of the Court below, 
restore the decree of the Court of fiist 
instance with costs in all Courts including 
in this Court fees on the higher scale. 

z. K. Appeal allowed. 

(1) no Ind. Cas. 16; IG A. 710; (1024) A. I. K. (A ) 570; 
L. R. 5 A. 430 Civ. 

(2) 87 Ind. Cas. 174; 23 A. L. J. 251; L. R. 6 A. 270 
Civ; (1025; A. I. R. (A.) 271. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Tiasr Civil Miscellaneous Appeal No. 24 

OF 1925. 

March 20,1925. 

Present .—Mr. Daniels, J. C. 

MISRl LAL AND ANOTHEii—A pplicants— 

Appellants 

versus 

yiusammat ASHARFl BIBI— Opposite 

Party—Respondent. 

<. JJwccewon Certi/icate Act \VU of 1889), s. 


[88 I. C. 192§j 

Probate and Admini.-itralion Act (V of 1S8I), s. — 
Finding i)i ]>roceediti<j to obtaUi succession certificate, 
vlicllur eonciusire in proceeding to obtain Leitersof 
Admivisivalioii. 

A iijuliii.i: as to rcdalion^liip arrived at in pro¬ 
ceed incr.^ uniler tiie Succession Certificate Act does not 
liai llu trial of tliesame cjuestion bet^veen the parties 
in a (uoceoding for the grant’ of Letters of Adminis¬ 
tration uiuier s. 61 of the Probate and Administration 
Act. 

Af)peal against an order of the Second 
Additional District Judge, Lucknow at 
Unao, dated the IGth January 1925. 

l\ir. .1. P. Sen, for the Applicant. 

^Ir. .V. C. Diitt, for the Respondent. 

JUDGMENT. -The appellants applied 
for Letters of Administration to the estate 
of Sheo Din deceased under s. 61 of the 
Probate and Administration Act. The 
learned Judge has refused to go into the 
merits of the application because in pro¬ 
ceedings under the Succession Certificate 
Act it was held that the appellants had 
failed to establish their relationship to the 

deceased. The learned Judge has failed 
to give effect to the provisions of s. 25 of 
the Succession Certificate Act which pro¬ 
vides that no decision under that Act shall 
bar the trial of the same question in any 
Other proceedings between the parties. In 
view of that section it was not open to the 
learned Judge to treat the finding arrived 
at on the succession certificate application 
as concluding the question raised before 
him. I accordingly set aside his order and 
direct him to restore the case to the file 
and dispose of it on the merits. Costs will 
abide the result. 

z. K. Order set aside. 


RANGOON HIGH COURT. 

Civil Revision No. llfi of 1921, 
January 15, 1925. 

Present: —Mr. Justice Pratt. 

MAUNG AUNG THA-Puintifp 

—Petitioner 
rersua 

MAUNG BA THAN-Defendan'T 

—Respondent. , . j 

Master and servant—Wrongful disconttnuai 
service — Damages, liability of servant to pay. _» 

Ordinarily if a senmnt leaves his 
without notice, he cannot draw wages for that ^ 
of time which he has served since the last 
payment of wages. There is no authority, * 
for the proposition that a servant is master 
mulcted in damages for the loss caused to his 
by his leaving his employ without notice. . ^ 

Civil revision against the decree ^ , 

Judge of the Small Cause Court, P 
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for the Applicant, 

Mr. Mitter, for the Uespondent. 

—PluintifT, a mill owner, 
sued the defendant, his em]doyee for 
damages caused by his leaving his enlplnv- 
ment without notice. His case was that 
owing to his inability to find a substitute 
for defendant, whose work was to watch 
the grinding stones, the mill had to cease 
working for two days and he was entitled 
to be re imbursed for the loss caused there¬ 
by. The Judge found that there had been 
no misunderstanding between the parties 
as to what notice of termination of employ¬ 
ment should be given. He also found that 
the plaintiff could have arranged for the 
defendant s work to be done in liis absence. 
He held, therefore, that it was fair that 
defendant should compensate plaintiff for 
the loss incurred by the non-running of the 
mill for one day. It is clear from the evi¬ 
dence of plaintiff’s own witness that defend- 
ant'semploymentwas subject to tenninali >ii 
at one day’s notice. Tlie ordinary rule is 
that, if a servant leaves his pmi)loympnt 
without notice, he cannot draw wages for 
that portion of time which he has served 
since the last periodical payment of wages, 
timith, Master and Servant. 5th Edition, 
p. 182; Haja Shew Bakhsh Bofila BallaJ) Dasv. 
Pertimall (1). No authority has been cited 
for the proposition that a servant is liable 
to be mulcted in damages for the loss 
caused to his master by his leaving his 
employ without notice. Moreover it is clear 
from the Judge’s finding and the evidence, 
that arrangements could have been made 
for the mill to run in defendant’s absence, 
aad that, therefore, the closing of the mill 
was not a necessary consequence of defend¬ 
ant’s leaving his work. 

I am of opinion that plaintiff established 
no legal right to damages. I .set aside the 
finding and decree of the Court of Small 
Causes and direct that the suit be dismis-s- 
od with costs. Applicant will be given 
costs in this Court also. 

Z- K. Decree set aside. 

(t) n U. B. R. (1901-05), Master and Servant, p. 1. 
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ALLAHABAD HIGH COUHT. 

Second Civil Appe.^l No. 1191 op 1923. 

April 7. 1925. 

Presruf:~Mv. Justice Mukerji. 

Mtinshi NEHAL SINCH—Di;i'EXPANr—• 

Appellant 

rn'sns 

Lola JAGANNATH I)AS-Pl.\intiff- 

ReSP-A'DI'NT. 

TcJiun('u .-lof J1 n' /,''«)/),.<?, ]fil (Ij—/.'••o/iUccZ 

plot f)//find. u'h-:thcr nr^]v\\ o,' i^liaye i'.’i ninlinl— 
held hy Cnllcctor hi crec'ition nf decree of 

Revenue Court, i-alid'tn of [rre-iulariui. 

An isolated plot of land wiiiiin tir- iiinl'ii 
am/in/oannof he ivfrarderl .a? .1 rn'iha! or n sliaio in 
a wi(liii\ the nie.';nina' of el, ■!' ‘d 193 ofilio 
Airni Tenaivy Art. ||). (111. fo|, ] j 

Whore in execution of s\ rlici'ce p.icsprl liy n Re¬ 
venue Court a mohnl or a porliou of a uinhol is .^(‘Id 
by an As.sistant Collector and not Ly ilic Collfctor, 
the irregularity doe.s not vitiate tlie sale. fi7'iV,] 

Fatmotiil Ktihro v. Achcli' lieo iuK Ind. Cap. &31: 
11 A. L, J. inn.); 36 A. .33 and Mahunid .laUu Jlojout 
V. Govind Ravi, 5'.) Ind, Cap. 4; A, L. .1. i83; 43 
A. 4.y distin£.ausliod 

Second appeal agiinsl a decree ol the 
Subordinate Judge, Meerut, dated the 
2lst of April 1923. 

Haribans Sahoi, for the Appellant. 

Mr. P. L Bnncrji, for the Respondent. 

JUDGMENT.— Bricfiy, the faefs in¬ 
volved iu this appeal arc these. The 
jilaintilf’s father purchased the shares of 
the descendants of one Amjad in a hamlet 
appertaining to khewat No. 1 in a certain 
vuthal described in paragraph No. 1 of the 
plaint at an auction sale held on the Ifith 
ofJulylOlC. The plaintiff filed the suit 
out of which this appeal has arisen on tiie 
last day of limitation against the appellant 
Avho was a co-shaier in the mahal. Ihe 
statement in the plaint was that the defend¬ 
ant took po.‘?session of the 'pnrva without 
the plaintiffs consent. The plaintiff staled 
that he was in possession and was disixts.sess- 
ed but did not state when ho got possession 
and when he Avas dispossesserl. 

The appellants defence was mainly the 

(1) The auction sale was held through 
an amin and ihi^ was in contravention of 
F 193 cl (/) of Tenancy Act and 
the sale did not p.ass any title to the 

plaintiff. , , , 

(2) The suit IS barred hy time. 

(3) The share purchased by the plaintiff 
is \eU than what, is claimed; and 

(4) At the time of sale some of the judg- 
ment-debtois were minors and their certifi¬ 
cated guardian was not made their guardian 
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for the suit and tliat, Lliurtt'ore, the sale was 
invalid. 

The Court of first instance dismissed the 
suit. But the lower Appellate Court gave a 
decree without, however, clearly si)e;''ifying 
to what extent the plaintiff’s suit stood 
decreed. 

I will now consider the several points that 
have been urged on behalf of the defendant 
appellant before me. 

The first point that has been urged is that 
the qurqamin was not competent to sell. 
Section. 193, cl. (1) of the Tenancy Act 
says that when any property is to be sold is 
a mahal or a share in a mahal the decree 
should be sent to the Collector who would 
execute the same as if it had been a decree 
of his own Court. The 'piirwa' or hamlet is 
neither a wliole mahal nor a share in a 
mahal. It may he a part of a mahal or 
portion of a mahal, being an isolated jdot of 
land within the ambit of a mahal. It is 
clear, therefore, that the rule contained in 
cl. (0 does not govern tlie ])reseut case. 
I may point out that, ordinarily, every thing 
that is usually sold in execution of a Revenue 
Court decree is situate within a mahal, e. g., 
a tree, a house, etc. If the interpretation 
put by me on s. 193, be too narrow, all exe¬ 
cution cases must be had in the Court of 
the Collecter himself and no other officer. 
This could hardly have been contemplated. 
Further, it appears to me that there is 
nothing in s. 193 which would go to show 
that the irregularity would vitiate the sale. 
There is no question of jurisdiction. The 
Collector can sell only as the Revenue Court 
and the. decree in this instance being a 
rent-decree was also passed by the 
Revenue Court. Instead of a Collector an 
Assistant Collector sold the property. I hold 
that the sale is good and the cases cited 
by the learned Counsel for the appellant, 
Fatmatul Kubva v. Achchi Begam (1) and 
Mahmud Jahan Begam v. Govind Ram {2} 
have no application. The language of law 
on which those rulings were given was 
different. 

The second point that was urged before 
me was that three of the seven descendants 
of Amjad, viz., Ibrahim, Musammat Najiban 
and Musammat Naziran were minors and 
were not properly represented in the execu- 
lion proceedings. This point was not 
urged before the lower Appellate Court in 
■upportof the judgment. It. however, ap- 

(1) tl Ind. Cas. 081; 11 A. L. J. 1009; 36 A. 33 

(I; 5^ lad, c«s. 4f} 18 A. L J. 763; 43 A. 45. - 


])cars that they were represented in the 
execution proceedings by the' same persons 
as had been appointed guardians for the 
suit in the suit itself. This is to be gather¬ 
ed from the judgment of the Court of first 
instance. I hold that there is nothing ir¬ 
regular to vitiate the sale. 

The third point urged was that of limita¬ 
tion and I think the lower Appellate Court 
was right. The defendant-appellant is a 
co-sharer and he never asserted that he was 
holding adversely to Amjad or his heirs. 

The last question that was urged before 
me relates to the quantity of share to be 
decreed to the plaintiff. On this poinb 
as I have already said, there is an ambiguity 
and the learned Judge of the lower Ap¬ 
pellate Court lias not decided the point. I 
remit the following issue to the Court below 
under O. XLI, r. 25 of the C. P. C.:— 

AVhat shares did the judgment-debtors 
hold ill the purwa at the date of the auction- 
purchase, Ltz., on the 16th of July 1910? 

Fresh evidence will be admitted and the 
finding will be returned in two months. 

1 may draw the attention of the Court 
below to the fact that it is a part of the 
appellant’s case that one at least of Ih® 

heirs of Amjad had already transferred his 

share in the puriua before the_ auction-' 
sale. The effect of this on the issue will 
have to be considered by the lower Ap¬ 
pellate Court. 

z K. Order accordingly^ 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. loo 

OF 1924. 

March 11, 1925. 

Present: —Mr. Justice Heald and 
Mr. Justice Chari. 

MANAABU BUCKER alias MAHOMbi^ 

ABU BACKER-Appellant 

versus 

BEE BEE— Respondent. 

Probate and Administration Act (V of 
Letters of Administration, revocation /or 

fadon of date of death of deceased in ^ ®-flion 
grant, efecl of—Discretion of Court—Mvha 
Law — Will—Legacy in favour of one of serera 
validity of—Consent of heirs. of it® 

Thu power given to the Court by 
Probate and Administration Act to revoke a S 
Lottere of Administration is a discretionary * r 
C16, rol. l.j 
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BrindaChowdhrainv. Radhica Choxodhrain, W C. 
492 at p. 495; 5 Ind. Dec. s.) 1087, followed. 

4 »j an application for grant of Letters 

of Administration misrepresented the dat.* of the 
death of the deceased is not sutiicient to entitle the 
Court to revoke Letters of Administration wliich 
have already been gmnted. [p. 815. col. '>.] 

Under the Muhamiuadau Law a testator can dis¬ 
pose of one-third of his ])ix)perty hy Will in favour of 
strangers. He can dispose of more only if the heirs 
consent. As against the heirs themselves he is prt>- 
hibited from leaving a legacy to one particular heir 
and thus enlarging the share of that heir, unlcs.s the 
other heirs consent. In each case the consent of the 
other heirs must be given after the «leatli of the 
testator, and all the heirs must consent in order to 
make the bequest or legacy valid, [p. lilR. ool. 1.] 

Appeal from an order of the Hi."h 
Court, Original Side, in 0. M. No. 170 of 
1924. 

Mr. N, C. Set)., for the Appellant. 

JUDGMENT. —In this case one Vara- 
sai Pattu Ammal died leaving a Will. An 
application was made for Probate of the 
Will. The Will is dated the 2nd of October, 
1922'. By the terms of that Will tlie testa¬ 
trix disposed of two plots of land, almost 
the only property of which she was possess¬ 
ed other than her personal apparel and 
ornaments, by a direction that one Bee 
Bee, the aunt and foster-mother of the 
testatrix, should bring up the daughter of 
the testatrix; that the aunt should also 
collect the rents and pay the taxes of the 
property, and spend the balance of the 
income for the maintenance of the daughter. 
The aunt was also directed to transfer the 
property to the child when she became a 
major. 

Bee Bee, the aunt, applied for Probate of 
this Will on the ground that she was an 
executrix by implication. Mr. Justice 
Beasley, by an order to be found in the 
diary, held, on the authority of Sheshamim 
V. Chennappa (1) that she was not such 
an executrix. Without making a fresh 
application, Bee Bee amended her applica¬ 
tion so as to read as one for Letters of 
Administration with the Will annexed. 

The terms of the Will clearly show that 
the minor daughter of the deceased was 
intended by her to be her universal legatee. 
Letters, with the Will annexed, could be 
granted to such legatee without citations; 
but, the universal legatee, being a minor, 
the proper procedure was to have 
applied under s. of the Probate and 
Administration Act for Loiters for the 
113^ and benefit of the minor until she 
AEtaias majority. 

■ (I) 2DK 467; 7 lad. Uc. (x. s.) 331, 
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By merely correcting the old application 
the applicant omitted to mention that she 
applied for LfIters for tlie lieiiefit of tlie 
minor till the minor attains majority. But 
a reference in para tl of the application to 
the terms of the Will shows that Bee Bee 
intended only to apply for Lei ters for the 
benefit of the minor. L'^tters nf Adminis¬ 
tration, however, with the Will annexeil, 
were granted to Bee Bee, and she is pre¬ 
sumably in posse.ssioii of the property by 
virtue of that gratil. 

On the 19th of August, 1024. Mana Abu 
Biioker. who is the appellant before us, 
applied for the revocation of the Letters 
ofAdministration giunted to Bee Bee. The 
grounds on wliieh he applied were; First, 
that tlie testatrix dieil oti thf 10th of 
January 1923, and it was falsely stated in 
the ap)>lication that she died on tlie 20lli 
of October 1922; secondly, the Will was not. 
a genuine Will but a forgery. 

Mr. Justice May Gang, sitting on the 
Original 8ide, dismissed the application 
on the ground that tlie petitioner had not 
made out any right to interyene. If the. 
learned Judge meant that the petitioner 
had failed to establish liis locus standi, he 
was wrong since the petitioner, as the 
deceaseds paternal uncles son, will be 
entitled to the residue of the estate after 
payment of tlie legal sliare.s of li e daughter 
and the husband of tlie deceased. If, on 
the other hand, the learned Jiidge meant 
that the petitioner had failed t - make out 
any grounds for interference, his order, in 
o ir opinion, is correct. No grounds of 
objection, other than the, above two, were 
taken. 

As regards the first ground of objection, 
we fail to see that one mis-statement of the 
date of the death made any difference 
whatever to the application. The te.statrix 
was undoubtedly dead at the time when 
the application was made, and we fail to 
see what difference it could have made 
whether she liad died eleven months prior 
to the date of the application, or thirteen 
months prior to tlie same. The misrepresen¬ 
tation made is not a material one; it does 
not in the least affect the merits of the 
application; and it is not a gnumd for re- 
A^oking the Letters. 

As regards the second objection, the Will, 
it is true, was not proved in, wliat is knOAvn 
in English Law as solemn form—that is, 
after a contest. The allegation of the peti¬ 
tioner is that tlie Will is a forgerv 

t ♦ 
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II i.s settled law that a Muhammadan nan 
dispose of one third of his property by Will 
in favour of stransprs. He can dispose of 
more only if the heirs consent. As aeainst 
the lunis themselves he is prohibited from 
leavinir a letraey to one particular heir and 
thus eidar 2 in<r the sliare of tlmt heir. 
Kh'i innroonipsa v. Roushan Jehan (2). 

d'he bequest by the testatrix of the uhole 
of l).-r lU’operty in favour of her dau£rhter 
is an invalid bequest, even if the Will be 
iioiiiiine. Tlie liusband of the deceased 
filesan nUidavillhat he consented to the 
malunn-of the Will, and this aflidavit may 
be construed asa consent, after the death, 
t" the Ijpquest, Viiit under Muhammadan Law, 
oZ/th 'heirs must consent to a legacy in 
J’avi lur of one heir. 

'J'lie legal position is. therefore, that the 
appellant is not in the least affected hy 
tlie disposition in the Will. His rights are 
exactly- the same, whether the ’Will is a 
ft)rge<l one or a genuine one. 

Liider these cir-umstance.'^. it is difficult 
tosav what ground there is for him to ask 
for revoeation of the Letters granted to Bee 
Be(*. The proper course, is for him to file 
an admini.stration suit against the adminis¬ 
tratrix and ask for the delivery of his 
share. 

The i^ower given to a Court to revoke 
Letters of Administration is, as the wording 
of the section shows, a discretionaiy on^ 
Brinda Chowdliiain v. Radhica Chowdhrian 
(3u 

Oe existence 

of the Will does not in the least militate 
against the rights of the appellant, if he 
has any, and we see no reason, therefore to 
exercise our discretionarv power under s’ fiO 
of the Probate anrl Administration Act 

1 he appeal is dismissed with costs two 

gold mohurs, • ’ 

Appeal dismissed. 


^l(2) 2 C._18b 3 I. A. 201; 2(5 W. R. j 3 j 

i.b 11 C. 192 01 p. 495; 5 Ind. Dec. (n. s.) 1087. 




CALCUTTA HIGH COURT. 

Appeal fkom Original Decree No. IGO 

OF 1921. 

Jfarch 3, 1924. 

Prc.<:e7?f;—-Jii.stiee Sir N. K Chatterjea, 

Kt . and Air Jnc(ir»#a Pnmiug 

Sri Sri OOP AT. JEAV THAKT^P 
through NABENDKA NATH MONDAL 

—Plat.nt IFF—Appellant 

RADHA BINODE MONDAL 
AND OTHERS—Defendants— 
Respondents. 

Hindu Lau'—Chnritfihle. endowment—Properly 
pvrrhofted tn r.'stnhUsh “devalnya”— Erection of templet 
—Tufslnllntion o-f deity — Rent's appropriofed towards 
deb sheba - Dedication, proof o/— Shebait. position of 
—Civil Procedure Code (Act P of 1908), s. 11—Ties 
jiulicata— instituted by sliebait on behalf of 
deity -Suit held not to be maintainable — Decision on 
other issues, whether binding—Decision arrived at' 
incidentally, whether operates as res judicata. 

The position of a shehait is not the same a.s that 
ofatnistee in Knglish Law in whom thorrooerty is 
vested. The slicbait is onlv a ro.^r.'io'er. the prorerty 
beins" vested in the deUv Tbi^ pr>.os''''siop and 
mnnns’ement remain with the shelait and the rVht of 
suit is vested in the shehait thoucrh (he property is 
vested in the tliakur. fp 628. col. 21 

A suit by some of the .‘shehaits apainst other sheho-its 
for proper management of the debvtter properties, 
where the defendants deny the dehntter character 
of the properties, is a suit on behalf of the deity, and 
intist be treated as sucli in order to determine whether 
the decision in *uch a suit operates as res judicata 
in a .subsequent suit, fihtd ] 

WTiere a suit is properly framed and . the Court 
decides several issues the decision on each ipy’e 
binding upon the parties Where, however, it ia held 
that the suit ns framed i.s not maintainable, the 8»|it 
should be dismissed on that ground alone and th® 
Court cannot tn' the other issues so long as the suit 
is not properly framed, A finding on any of the other 
issues in such a suit does not operate as res judicata in 
a subsequent suit, fp- 629. col. 2.1 _ 

A decision on a question which is merely incidenta«v 
decided in a previous suit does not operate as rrt 

fwdicata in a subsequent suit. Ubid.] _ t t. «> 
\Vhen the question to be determined is whether 
certain property is tnist property, or, whether it ^ 
longs to the alleged trustee in his own right. j 

of appropriation of such property by the j 

trustee to his own use, if they are numerous and exte 
far back into the past in a continuous series, will 
good evidence of his right: but if the instances ^ 
only recent or are few and far between Ihey ar^ , 
likely to be of much value and maybe treated me . 

as instances of abuse of trust. Tp, 030. col 2.1 
The question whether instances of personal apr 
priation by a trustee are merely evidence of 
of trust or are evidence of there being no 
is sometimes a diffioiilt one. but it cannot be ” 
that an endownuent cannot be proved from 
of the properties, merelv because there 
appropriation bv the shehaits in some 

A deed of dedication is not essential for the p 

of a valid dedication which may be inferre ^ 
application of the proceeds and family conduci- IF* 
col. 2.1 • 
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One test of a bona fide, or nominal pnclowmcnt ia 
to see ho'K' did the foundpr treat tlie property, or. how- 
have liis descendants treated it, and v.lietlier ftie 
income of the endowed lands has bo<'n eontimially 
applied to the object of the do li<-ation. [p. (•.'>(). col. L] 
In the case of private dehi'tler properties it is nut 
nnnsual to describe them ns ‘ anceslrc.r'or ns “I'lir 
^buffer properties*' and tlie lieirs of the founder 
describe their interest shidmits' nccordin" to the 
shares which thevhiwc in secular properties. Tp. ('.22, 
cola. 1 & 2.] 

The mere fact that the rents of a pnrtieular pron^-'i ly 
areapplied for the worship of ti doityfora lonsr i>eri(*d 

may not be snfficient to establish that the propj'ity is 

dehutter, because the w.'rshii) of family deiti- s may 
be and sometimes is carried on with the income cf a 
specified property belongintr to the family. That by 
itself mav not be .sufficictit to establisli tiie absolute 
dehuttey charncler cf the property. Imt it may in 
certain circnmstr.ncus have an imporraat bt-arinjr in 

determinin'T whel her the property is r. [ji. ()3_, 

col. 1.] ' , , , 

A certain plot of land w.is purclinsed exju-essly by 
the vendees for building “(h’rdfn'/a. 'llic deed was 

not taken in the name < £ the deity and the vend.^cs 
were to have tlie right of nifl and sale. Ateinplc was 
built, upon the properly so pmvha.s‘’d and a deily was 
subssquentlv installed, hale*- on some oilu r property 
was purchased bv the same vendees aiul it was staP u 
in the deed that the property was being purchased f. r 
the of a particular deily. The deed alfoeon- 
taiued a passage ns follows;-"your sons and graml- 
SODS and other heirs in suecvssion will as o 

the said t/ioA-HT cemtinue to perform tlie yheof v. i i 
the income of the lands,etc." In addition to the tempio 
thenscsssarv out houses and ollices for the '/•'"» rr 
Btaff were built and the rent.s of the pi'»- 

perties were separately eollceted. wlule 
the secular properties belonging to the famil> ''ci 
collected by the agents of each co-sharer separa e v 
The rents of the dcfiuttcr estate were applied 
worship of the deities and none of the eo-shaier^c' 
took anv portion of the rents for his “wn use. I heK 
were admissions of the successors i-f the oiig • 
founders in some of the documents with , 

certain properties that they were dedica.od ti 
deity. On the other hand there was . 

some of the properties liatl been treated as s 

properties by the descendants of the foundeit,. 

Held. U) that the statement in the tirst deed o 
sale that the vendees would have 
or sale was the statement of the vendor who was 
selling the property and that it was merely usei o 
show that an ab.solute right in the property was being 
transferred to the vendees; [p- filt), col. -.] 

(2) that the words in the second sale-deed "your 

sons and grandsons and other heirs weie 
conveyance to show that the vendees '^(we t < « 

absolute right and that the words “as ‘ _ 

said thahvr continue to perform the nf ibp 

been inserted in the conveyance at the mstnn ^ 

vendees and w'ore evidence of their n/mH 

chase the property for purposes of the deb she ^ ,[ j 

(3) that instances of the treatment of 

properties as seeular properties by the 
of the founders must be treated abuse o , • 

the part of the shebaits and did not affect 

erties whic 
). 630, col. ] 

1 . 1 ; maisucnoi me properties *•—_< 

all along os debutter properties and the i 


wliieh had licrn applied to the deh nhdia must be^ 
de<'lfire<l f" b:' 'ibi'Her proiierties. [p. 630, en’. ].] 

Apppol ngaiiist a decree of tlie Suliordi- 
nate Jvidg^e, First (.'ourt of 24-Perg:anas, 
dated the l>th May 1021. 

Balms .l/n/icar/rrt Xath R'ty and Bimala 
Charan L)ch, for the Appellant. 

Balms Barnt Chundor Ray Rhowdhury, 
Atul Chandr.i Dnit, Hiralol Chakrahin ty, 
Radhika Raujan Guha and Apurba Cha-ion 
Mukerjee, for the Respondents. 

JUDGMENT.— 'I'his appeal arises out 
of a suit in.'^tituteil by Sri Sri Iswar Gopal- 
jew Thakur and Sri Sri Iswar Sainbhnnalh 
Sib Thakur repre.sented by the s/iebaif Xa- 
rendra XathMondal for the declaration lhat 
tlie proiierties in suit (consistin^j of 
items) are debuitev properties of the doiliis 
and for other relief. 

The s/icbuR plaintiff, and the defendants 
to the suit are all members of the Mondal 
family cf Hawaii. It apjiears that the an- 
cp>torsof the Alondal. viz., Peary Lull Mondal 
and Moni i^hdian ^londal cstnblislied the 
two deities mentioned above more than 70 
years a,c:o, built temples and kept apart 
some ]iropej-lies for the maintenance of the 
worship and .^hcha of the deities whicii are 
bein.t; carried mi from tlieir lime. 

A suit was instituted in the year 1019 by 
two of the members of tlie ^londal family 
for framing a scheme of management of tlie 
selm of the in which Kadha Binode 

Mondal ttlie defendant No. 1 in the present 
suit) denied tiiat the properties were de- 
buiter and the Gourt held that the plaintiff 
in lliU suit had failed to prove that proper¬ 
ties were absolute dehuttev, and accordingly 
dismis.-ii'd the suit. 

The title.s of the deitie.s having been 
clouded by the decision of that suit and the 
defendant No. I (whose religious tendencies 
bavinirtaken a different form) havingdenicd 
the dtbiittcr, tlie present suit is instituted 
bv Narendra Natli Mondal as rcimeseiiLing 
the thakvrs. 

The defendant No. 1 Radlia Bmode Mon- 
dai alone contested the suit. He pleaded 
that the properties were not debutter and 
tirii tlie decision in the previoussuit operat¬ 
ed as m judicata. The Court below gave 
effert to ll.e defendanfs contentions and 
dismissed the suit. The iilaintiff lias appeal- 
ed in this Court. 

Two Questions arise for consideration in 
thiVamieal The first is, whether llio pro- 
M^ties are debutter. and the second, whether 
he decisw'i in the previous suit operates as 
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res judicata, We will first deal with tha 
question of debufter. 

There is no deed of dedication produced 
in this case. 

The thakurhati which contains the 
temple of Gopal Jew and Sambhunath Sib 
(and there are thirteen other Sib temples 
within the compound) was constructed in 
1845 (1252 B. S ) by the two brothers Peary 
Lall Mondal and Moni Mohan Mondal. It 
is situated on property No. 1 of the schedule 
to the plaint. The earliest document is a 
conveyance, dated the 7th April, 1832. by 
which Peary Lall Mondal jiurchased three 
hifjhas of land (a part of properly No. \) 
from certain halders. 

It is stated in the deed that the vendors 
were selling the land in order that the 

vendee " May build deralays, etc.Tak- 

ing possession of the said land in accordance 
with our right of po.ssession and building 
devalays, etc., thereon you sliall c{)ntinue 
to possess and enjoy the same down to 
your sons and grandsons in succession 
with the right of making gift and sale,” etc., 
etc. 

Before the remaining lands of property 
No. 1 were purchased, the tbakurbati as 
stated above was built in 1845 (1252 B. S.i. 

On the 29th September 1850, the two bro¬ 
thers Peary Lall and Moni Mohan purchased 
^ bigkas S cottas of rent-paying lands, and 
2 bighas 2} cottas of rent-free lands (total 
bighas 10] cottas), from one Sheikh Karim 
Mistry. It was stated in the deed that for 
the Sheba of Sri Sri Is war Gopal Jew Tha- 
kur of harihay'dham established by you on 
the bank of holy Ganges at Sahanagore you 

hereby purchase from me.You with your 

sons and grandsons and other heirs in 
succession shall as shehaits of the said 
thakur continue to perform the sheba of 
Sri Sri Iswar Jew with the income of kheraj 
and lakheraj lands after getting your name 

recorded in place of my name.” The 

land purchased by this kobala is situated 

the 3 bighas purchased in 
1832, and on which the thakurbati has 
already been built, as the northern boundary 
IS described as “ south of Iswar dc6aZai/6ati 

belonging to you.” 

By the two kobalas, therefore, 9 bighas 
10 cottas was purchased. A portion of the 
lands was subsequently acquired by the 
^vernment under the Land Acquisition 
Act in loob, and the present area of the 

land covered within the thakurbati com- 
le between 0 and 7 bighas, though 
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described as 9^ bighas in the schedttle to 
the plaint. 

The othe properties covered by the sche-- 
dule to the plaint are mostly in occupation 
of tenants. 8ome of them have been identi¬ 
fied with amalnamas or other documents 
showing them to be debutter. We will deal 
with them later on. 

As stated above, the thakm'hati is situate' 
on a big plot of land with an extensive 
compound. There are the temples of the' 
deities Gopal Jew, and Sambhunath Siva 
Thakur which appear to be the principal 
deities. There are tiiirteen other temples 
of Siva all of which are situated within the 
compound. The thakurbati is cMed hari~ 
har dham, i.e., the {dham) abode of the deity 
Hari (Gopal Jew) and Har (Siva). There- 
are tank and flower garden, cook sheds, 
nahabat khana and buildings for the es¬ 
tablishment and priests attached to the 
tjiak rbati within the compound. There 
is a separate establishment for collection 
of rent of the ■ debutter properties, and 
notwithstanding that there are numerous 
co-sharers in the Mondal family, no part (rf 
the income of the debutter properties^ is 
taken by the co-sharers, the whole being 
spent in deb sheba, although with regard 
to the secular properties, the realization of . 
rent is separate according to the share of 
each by their separate staff, with the excep¬ 
tion of two properties, the income of which 
applied to the deb sheba. as th3 income 
of the debutter properties is not sufficient 
for the pui'pose. 

As stated above, almost all the properties 
except properly No. 1 (on which the thahir- 
bati is situate) are let out to tenants and 
numerous kahuliyats have been produced to 
show that the lessors are described as 
shebaits. Rent receipts are granted to ten¬ 
ants by the joint shebaits through th® 
collecting agents and rent suits are insti¬ 
tuted by the co-sharers as shebaits in terms 
which show that the properties were treat¬ 
ed as debutter, Radha mnode the contest¬ 
ing defendant himself signing and verifyiD® 
some of the plaints as skebadi. . 

Radha Binode, the contesting defendant 
in his deposition says that “ the properties 
were never dedicated to be idols Gopa^ 
Jew and Shib by any deed,” but 
examination admitted that Hem S®***®^ 
realized rents from these tenanW fof twewj 
years or so. Ail the co-sharers appoin^ 
him strear or gorfiashtd. Wer ^. 
other secular properties* we reali^fe ■ 
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lor these properties according to our shares 
separately. Hem Sarkar realized sixteen 
annas shares of the rents regarding the dis¬ 
puted properties.The collections made 

by Hem Sarkar were spent for the worship of 
the idols Qopal Jew and Shib. There are 
temples over property No. 1 of the plaint. 
The collection papers regarding the disput¬ 
ed property are kept in office within the 

compound of the temple.I never 

took any share of the usufruct of the dis¬ 
puted properties. Poojah and parbans have 
been performed there. I gave evidence in 
Suit No. 206. I said in the previous case 
the worship is carried on now as before. I 
also said there is no neglect or defect in the 
same. The worship is still carried on in 
the temple. 

“I have not seen the title deeds regarding 
the disputed properties. We have inherited 
these properties and so I say that these pro¬ 
perties belong to Moni Mohun and Peary 
Mohun. Jadu Nath Mondal was the shehait 
of the idol, as 1 am one of the shehaits. My 
father was the shebait of the thakur. My 
grandfather was also a shebait. After my 
father’s death the ^estate was taken charge 
of by the Court of Wards. I cannot say if 
the Court of Wards took charge of the dis¬ 
puted properties. I did not enquire if the 
Court of Wards took charge of the disputed 
properties.” 

Prima facie, therefore, the properties were 
treated as debutter, but the Court 
relies uopn certain conduct of the sfieoait 
as showing that the properties have not 
been so treated. Reliance is placed by ine 
Court below (and by the respondent before 
us) mainly upon the fact that certain de- 
hutter properties were partitioned among 
the shehaits, and certain compensation 
money under the Land Acquisition Ac 
(when some 'debutter properties were^acquir- 
ed under the Act) was received by them 
according to their shares, and that these 
facts together with some others would go o 
show that the properties have not been 
treated in such a manner as to give rise to 
the inference that the properties were abso¬ 
lute debutter. . . , ., 

We will, therefore, deal with the evidenc 

On the questions whether the properties are 
dchuttCT, 

_ The thakurhati situated at 93, Tollygunge 

Jioad is described as property 

plaint. The first plot of land consisting of 

3 bigkas, as already stated was acquired 

coqveyauca, dated the 7th April) lo .-- 


It was expressly* taken for building “de- 
valayn." It is contended, however, by the 
respondent that the kobala was not taken 
in the name of a deity, and the vendee 
under the terms of the kobala was to have 
the right of gift and sale, so that Peary 
Lall the vendee could have sold the property 
the next day. But the thakur had not been 
established then, and as to the power of gift 
or sale, that was the statement of the 
vendor who was selling the property, and 
those expressions were used to show that 
an absolute right was being transferred 
to the vendee. We were referred to Hara 
Sundar Majumdar v. Basunta Kumar Roy 
(1), where it was held with reference to the 
words “ the rightand power of gift areyours” 
that there was no absolute dedication. But 
those words occurred in a deed in favour of 
the5/tc6aitexecute(l by the person who profes¬ 
sed to make the endowment and such words 
in favour of the shebait would no doubt be 
inconsistent with an absolute dedication. 
Here the words occur in the conveyance by 
which the property was acquired from a 
stranger and the kobala shows that the 
person who purchased the land did so with 
the intention of erecting a devalaya thereon. 
The next kobala w'as dated the 29th Sep¬ 
tember, 1850, in respect of 6^ bighas. The 
deities had already been established on the 
first plot, This kobala was also taken not 
in the name of the deities but in the name 
of Peary Lall and Moni Mohun. It was 
stated, however, in the deed that tlie property 
was being purchased for the sheba of Sri 
Sri Gopal Jew Thakur of Harihar dham 
“established by you on the bank of the holy 
Ganges.” 

Reliance is placed by the respondent upon 
the passages in the kobala, viz., “Your sons 
and f^randsons and other heirs in succession 
shalfas shehaits of the said thakur continue 
to perform the sheba of Sri SrilswpJew 
with the income oikheraj and lakheraj lands, 
etc ” but the vendor was Muhammadan. 
The -words “ Your sons and grandsons and 

orher heirs ” are used in the conveyance to 

show that the vendee is to have an absolute 
right The vendor had nothing to do with 
the debutter, and the words “As shebaits 
of the said thakur continue to perform the 
sheba" of the deities must have been inserted 
in the conveyance at the instance of the 
vendees, and showing their intention to 
purchase the property for purposes of the- 

deb sheba. .. 

(1) 9 g. w. N. 154 at p-160. 
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Reference was made to the case of Daklmi 
Dn} V. Ratiim-un-ni.'^fia (2), to show that 
ac([ L!nne: land for buildinir a temple is no 
evidencr‘ of dedication, and to the case of 
Rim Dhan v. Pra{] yarainiZ), that in order 
to complete the gift there must he transfer 
of owner.Nhip from the donor to the donee. 
In the first case a iMnhammadan erected a 
temple and made a grave upon the land 
and that hy itself was Imld insntficieiit 
without any further evidence to prove dedi¬ 
cation and a cessation of private owners! ip 
in respect of such laml. In tlie second case 
there was a mere execution of a deed of 
endowment, and it was found that the in¬ 
come of tlie property v'as not devoted to 
the purposes of endowment, the donor never 
intended that the deed should be carried 
into eh'ect and his lieirs treated it as their 
personal lu'operty. and in these circum- 
stance.s it was held that the mere execution 
of a deed of endowment is insufficient to 
create a valid endowment. In the luesent 
case not only were temples erected, hut the 
deities were consecrated in the temples. 
There can be no consecration unless the 
donor divests himself of the property. In 
the Tagore Lectures for 18D2 it is stated 
at page 127:— “The books of ritual 
contain a direction that before removiu" 
the image info the temple, the building 
itself should be formally given away to 
the God for whom it is intended. Tlie 
sankalpa, or formula of resolves, makes 
the_ deity himself the recipient of the gift 
which, as in tlie case of other gifts, has to 
be made b^ the donor taking in his hands 
Mater, sesamum, the secred kush grass, and 
the like. It is this ceremony which divests 

the proprietorship of the temple from the 

buildfir and vests it iti the ima^e whicli, 
by the process of vivification, has acquired 
existence as a juridical personage.” It is 
contended by the respondent that there is 
no evidence of consecration of the deities 
but the Mondals had extensive pro]>erties 

pd were in a prosperous condition then and 

it 19 impossible to conceive that the images 
of the deities Gopal Jew and 14 Siva Lindas 

were established by them on the banks'^of 

the Ganges without consecration. The ob¬ 
servation, would, no doubt, apply only to the 
site of the temples which ^vere construct¬ 
ed on the plot No. 1 consisting of 3 bighas. 

oif 131; 8 Ind. 
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The remaining G! highas M^ere acquired in 
ISoO su!iss’.:|ueiit to the consecration of the 
lemples but as already stated there are 
tank, flower graden, cook sheds, nahahat^ 
khaua and out-offices for the residence of 
the staff for collection of rent on the 
deJjutfcr esinte, and open space for hold¬ 
ing mehi at tlie time of rash jatra^ all of 
which are enclosed within one compound. 

It is pointed out, however, with reference to 
S.nai l's map and Billon’s map that 93,Tolly- 
gunge Road con.'^isted of part of38-Apartof 
3'^-B. and 38-C, and that the register 

of 18SG shows that tlie whole of 38-A (2 
highas Z cottas 8 cJtitaks) 38 B (4 bighas o 
cotta 15 chitaks 38-C (3 bighas 17 cottas 
8 chitaks) wore recorded in the name of 
C'handra Kumar Mondal and some other 
^londaks a.« if they were their secular pro- 
peities. Holding No. 38T) consistingof 5 
cottas G chitaks and holdings Nos.SS-F, 38-G 
f2 bighas !) rottus 2 chittaks were recorded 
in tlie register in the name of GopalJew 
Thaknr. But the holdings Nos. 38-D, 38-F, 
and .‘18-G "were acquired hy amalnavias in 
llie names of tlie thakurshy the Mondals, as 
shebaitsixnd they were recorded in theregister 
as simli, wliereas in the case of hoIdingsNos. 
3S-A,38 B. 38 P: and 3S-C the amalnamas 
having lieen taken in the names of Mondals, 
(and not in thenamesofthe deities) theywere 
recorded in their own names. Unless there 
is a deed of transferring the right to an¬ 
other person, the Land Registration 
Authorities would not recognize the right 
of the thakiirs and this seems to be the 
explanition why those holdings were re¬ 
corded in tlip names of the Mondals not 
in the name of the thakurs. j 

As stated above the //mfci/rhafi componn 
originally comprised 9| bighas. 

some subsequent acquisitions, I’U-i holding 

Nos.38-1). 38-PLann 38-G. Those plots tof' 

ther with holdings No. 38-E consisting ot 
bighas Scottas Schitaks (out oi^lbighas'^^ 
acquired by Government under the 
Acquisition Act in 1886,and the 
tion appropriated by the Mondals. This 
be dealt with later. ^ *i,- 

Property No. 18 of the schedule -O 

plaint consists of holdings Nos. 30 ano • 

Holding No. 31 consisting of 13 cot 
chitaks of land -was purchased on , 

fith September. 1852, bv M^ndal 

Mondal. the eldest son of Peary Lai Monu^ 
aud the land M-as described 
the west of ^'kheraj" land dedicateo 
Sheba of Gopal Jew Thakur establisHea ^ 
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shehnits Ve&ry Lull ami Moiii Molnm. In 
1853 proceedings well* taki-u lorassessmciit 
of revenue on tlie land under KeguhUieii 
II of 1819 and the liel’emlant was ileserih- 
ed in the robohari dated the .‘Ust August 
1853 as “Sri Sri Iswar Sli-uuiilinnatli Sib 
ThakurSebait Oluindia Kumar .\lumtal.” In 
thero6o/caridated ihe-Gth July,bSal iwliere 
the same deseriptioii ut' the contesting 
defendant appears) there is a recital of 
the statement of Chandra Kumar M'mdal 
“purchased by the defendant as dedication 
for the sheba of Sri Sri Sainblumalh Sili 
Thakur and was possessed by him as 
shebaiC' The land was declared to be rent 
free in possession of the contesting defend¬ 
ant. 

Subsequently, however, it ai)pcnis that 
the land was held liable to assessment of 
rent, and Chandra Ku.nar Mondat as.s7K-6ait 
of Shambhunath Thakiir made an applica¬ 
tion lo the Collector on the 23rd Januaiy 
1861 for Settlement of the land which was 
purchased and possessed for the sheba of 
the said thakurs. An amalnama was 
accordingly granted on the Kith February 
1861 to Chandra Kumar as shebait of the 
deity. 

With regard to the holding No. 30 there 
is an am(Unama granted to Ciopal Jews 
shebait Peary Lai Mondal dated the 16th 
September 1852 in respect of 1 bigha 19 
cotiqs 12 chitaks and on the same date 
Peary Lai and Moni Mohun executed a 
kabuliyat in favour of the Collectorate in 
respect of the said land accepting the 
settlement as s/ie6ait of Gopal Jew lhakur. 

The twoholdingsNos.SO and31 (along with 
Other properties) formed the subject niaUer 
of a suit for partition in the year 1872. 
In thatyear a suit (No. 1539of 1872) was 
instituted by Nil Madhab Mondal and two 
other sons of Moni Mohun Mondal as shebait 

of Gopal Jew'Thakur against Chandra Kumar 
Mondaland Jadu Nath Mondal, sons of Peary 
Lai Mondal for declaration of ijviati 
possession of both parties in respect of hold¬ 
ing No. 31 and part of holding No. 30 
described as 1 bigha 10 cottas more or 

less and for a perpetual injunction restrain¬ 
ing the defendants from digging founda¬ 
tion or erecting building thereon, It was 
alleged in the plaint that the land ‘has been 
dedicated for the s^e 5 a of the above-named 
Iswar Deb and ijmali profits thereof have 
been spent for the of the said Iswar 

Thakur.” By a petition for amendment 
‘dftted .the 20th May 1872 the plaintiffs 


stated file area of holding No. 31 was 
IJf'jb'ov 3 chiliilci; ami deducting S aittas 
oeeuj'ied l-y liie new house ol Urn delend- 
aiits Iruni I hi'jlia H) cottas 12 chitaks 
the areaoL holding No. 30 the total area 
claimed was 2 hiyiias 4 ctias la cliitaks. 
L’liandra Kumar by his pelitioii diited 
the 20:li may b'>72 in that suit set iij) a 
family cu.stom of conslnietiiig houses ( n all 
sorts of ijinali lauds "whether the same 
are u Juittcr or otherwise ’ by individual 
members to whieli no eo-sharers ever took 
objection and further stated that Vd cottas 
3 chitaks {i. e., holding No. 31) was not 
the property of llie deity Gopal Jew' 
Thaknr. but his own jiiiivliased nishkar 
hajeapli haiidabusti land. The dispute as 
to the lands of holdings Nos. 30 and 31 as 
also various other lands was referred to 
arlulralion, and as a rc.-jult of the arbitra¬ 
tion, a partition deed was executed on the 
20ili »Sej)temher 1872. A quantity of land 
15! biyhas was allotted to each of the two 
parties. The 15' bighas allotted to Chandra 
Kumar and JaUu Nath included the lands 
of holdings Nos. 3'» and 31. They w'ere 
admitted to be the projierty of the deity, 
and as Chandra Kumar Mondal and Jadu 
Nath had already dug foundations tJiey 
were to pay Ks. 16 as rent to, and hold the 
land as tenant of the deity. 

The 15! bighas allotted to the sons of 
Moni Mohun (the plaintifis in that suit) in¬ 
cluded holdings Nos. 20 and 21-C and these 
two holdings were to be held as tenants by 
them on payment of a rent of Hs. 16 to 
the deity. The appellants contend that 
holdings Nos. 20 and 21-C were not debutter 
before," but were made debutter by the deed 
of partitions. 

On the same day (20tli September 1872) 
there w’as a further partition between the 
sons of Peary Lai, viz., the two brothers 
Jadu Nath and Cliandra Kumar themselves 
in respect of the 15 and oodd. The 

2 bighas d coKas of dehwt/e?* lands of hold- 
Tn^s Nos. 30 and 31 were allotted to Chandra 
Kumar for dwelling. But it was the tenancy 
ri^^ht created in the 2 bighas and odd by 
the deed of parlition (Lx. 21) which was 
allotted to Chandra Kumar (along with 
other secular properties in which the parties 
had proprietary right) in the partition be¬ 
tween the two brothers, us the reference 
to the payment of annual rent of Rs. 16 
“into the sarkar" of the deities clearly 

^*Jadu Nath in his allotment got holdiflg^ 
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Nos. 40 and 40'A consisting of 6 bighas 5 
cottas chitaks as secular property. 40 A 
appears to have been acquire J by Peary 
Lai and Moni Muhun as sliebaits of Gopal 
Jew by an amalnama dated the 28tli 
January 1852. Smarts map is relied upon 
on behalf of the respondent to show that 
both 40 and 40'A are premises Nos. 9 and 
9-1, Chandra Kumar Mondal's Lane. The 
dwelling house of the defendant No. 1 (the 
son of Jadu Nath) stands on 9, Ciiandra 
Kumar Mondal's Lane. It is acccuxling- 
iy contended on behalf of the res])ondenls 
that although the property 40-A was acquir¬ 
ed as of the thakur, there is nothin" 

to show that since its acquisition it was 
applied for sheba of the deity, and, as a 
matter of fact, it was allotted to one of the 
parties on partition as secular property 
without even providing for payment of any 
rent. 

The Suit No. 1559 of 1872 was dismissed 

on the 3Uth September 1872 on the ground 

that the matter had been amieablv settled. 

♦ 

These two partition proceedings are 
relied upon by the respondent as showing 
that the properties were treated as secular 
properties of the Mondals. As already stated 
the amainanuis andother documeiitsrelating 
to holdings Nos. 30 and 31 show that they 
were acquired by Peary Lai or Chandra 
Kumar OLSshebait of the deity Gopal Jew. 
In the plaint in the suit for partition 
instituted by the sons of Moni Mohun 
against Chandra Kumar and Jadu Nath the 
sons of Peary Lai it was stated "That we and 
the defendants are in ijmali possession in 
equal shares of all our ancestral properties 
and lands, etc , out of the said properties 
1 bigha 10 cottas more or less has been dedi¬ 
cated for thes/ie5a of the above named Iswar 
Deb, and the ijmali properties, therefore, 
have been spent for the sheba of the said 
Iswar Thakur." The "equal shares" refer to 
the ancestral properties and not to the pro¬ 
perly dedicated. Further on, however, 
in the plamt it is stated that the plaintiff 
asked the defendants not to dig foundation 
so long as "our respective shares are not 
distinctly demarcated by metes and bounds." 
But later on the land is stated to be in 
the undivided ijiaali possession of the 
parties. 

It is to he observed, however, that in the 
case of private debutter properties it is not 
unusual to describe them as "ancestral" 
9S W “PUr debutter properties" and the heirs 


of the founder describe their interest as 
sftebaits according to the share they have in 
secular properties. In the next place, it was 
distinctly asserted in the plaint that the 
properties had been dedicated for the sheba 
of the deities, and the "profits thereof 
have been spent for the sheba of the 
thakur." Chandra Kumar it is true set up 
his own right to holding No. 31 as his own 
"purchased" property,but in the resumption 
proceeding of 1854 relating to the land he 
distinctly stated that the property was de¬ 
dicated for the sheba of Shiba Thakur and 
was po.s.sessed by him as shebait, and he 
applied for and obtained a Settlement of the 
land as of the thakur in 18Hl, and 

although in tlie partition suit he set up hia 
own title to the land, the title of the thakur 
w'as clearly admitted in the partition deed 
which followed the arbitration in the suit. 
The partition deed dated the 20th Septem¬ 
ber 1872 describes the land as debuiter 
lands of the deities and clearly recognizes 
the title of the deities to the property 
Chandra Kumar and Jadu Nath were to 
hold the land asmoi(ra.5tmo/c'i?*mri tenant of 
the deities on payment of the rent of Rs. 
to the sarkar of Gopal Jew Thakur. The 
collectoraLe revenue of the lands was to he 
paid from the estate of Gopal Jew, while 
in case of lands other than debutter allot¬ 
ted to the parlies, the revenue was to he 
paid by the parties themselves into the 
collectorate. These evidently vvere not let 
out to tenants at the time, and all that can 
be said is that a mourasi mokarrari Settle¬ 
ment was made which the shebaits had no 
power to make It is contended by the 
respondent that it was really an arrange¬ 
ment fordividing the properties on 
of certain suras for the upkeep of the 
sheba. It appears, however, that 
for buildings had been dug 
between the two branches of the 
were settled hy the arbitrators in that ^ y 
the title of the deities was recognized, 
the land was to be held as tenant oi 
thakurs on payment of rent to thenii 
although the mokairari Settlement 
abuse of the power of shebaits R 
tinctly provided in the deeds that 
none of us will be entitled to prepar 
bricks in the debutter or alter the c n 
tion of the said lands without the ^ ^ 

of all." It is true that Chandra 
and Jadu Nath were to have the P? 
alienation by sale and gift, etc., ^ . v* 
evidently referred to the tenancy e 
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created by the partition deed in tlieir 
favour. 

By that deed the holdings Nos. 20 and 
21-G were allotted along wiili some other 
properties to the sons of Moni Mohun. 
IJoldings Nos. 20 and 21-0 are comprised in 
pwperty No. 17 of the schedule to the 
plaiat. 

With regard to the holdings Nos. 20 and 
21-C it is stated in the partition deed. "As 
regards the jotcs of Guru (Jliavan Batra 
and Adwaita Goala of bahanagar mea.sur- 
iag 1 bigha 5 cottas 3 poas 2 chitaka and 
the jotc of Bam Kali>a Teli and olheis 
measuring 17 cottas 2 poas in all 2 bighas 
3 1 poa 2 ckitaks was formerly the 

properties owned by us (both the parties). 

both parlies having dedicated the said 

3 highas 3 cottas 1 poa 2 chitaks of 
lands for the shtba of Sri SriGopulJew 
Thakiir we shall remain ip pessessiou ami 
Wjoyment of the eaid lands in niow?asi 
jamfli right by paying annually the ja7na 
pf Bs. IQ into the sarkar of said Gopal Jew 
year by year, apd shall be entitled to con¬ 
struct pwcca buildings, etc., thereon and 
bold .and enjoy the sanie. The collectorale 
revenue of the said land will also be paid 
innually from the estate of Sri Gopal Jew 
Tbakur'. It is contended on behalf of the 
respondents that there is nothing to show 
that these plots were acquired for neb 
skeba nor any previous document to show 
that they were given for s/ie6a and all 
that ^)’as meant was that the income of the 
properties had been applied for the upkeep 
pf the deb sheba from before, and not creat¬ 
ed debutter by the documents. But the 
daad itself states that the properties were 
“formerly owned by us," so that they cpuld 
pot haye been acquired for deb sheba nor 
eotjld there be any previous document to 
show that they were given for deb sheba, and 
the words “formerly owped by ns taken 
along with the words which follow, 'y® 
both parties having dedicated" would in 
the absence of any evidence showing ap¬ 
propriation of the income of the properties 
to deb sheba prior to the deed of partitmn, 
would indicate that they were dedicated 
for deb sheba by the parties for the first 
time by the deed of partition, specialty 

having regard to the statement in 
deed with respect to holdings Nos. 30 and 
31 that they had been dedicated for sheba 
and the ijmali pro fits thereof have been spent 
for the sheba of the said thakur. 

,* ft is pointed put by the respond^hts that 
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holding No. 20 consisting of 5 bighas 3 
coOas 10 (7<d(/As was also a dehutte)' of the 
same cliaiacler as holdings Nos. 30 and 31, 
and reliance is placed on the Register of 
Holdings peiinanenlly settled in dihi 
Paucluinangram I kx. Z (12)J wliere Chandra 
Kumar, Nil Madliab Monda are recorded as 
sheb((it}i of Gopal Jew Thakur and with 
respect to holding No. 20, and in the last 
column whereof (wliich relates to mutation 
of names) the names of all the members of 
the family are entered as shebaits of Gopal 
JewTliakur. Outoftiie 5 bighas ‘6 cottas 
li) chitaks, an area of 4 bighas 4 cottas 3 
poas 2\ chitaks wcie allotted to the share 
of Nil Mailliab iMondal and others by the 
partition deed, a!id the remaining 1 bigha 
5 cottas and odd were also allotted to 
the said i>ersons, but they were to hold the 
1 bigha 5 cottas and odd only on payment 
of hs. 16 as rent to the thakuj's, no rent 
being reserved fur the major portion, viz., 4 
bighas 4 cottas and odd. The learned Sub¬ 
ordinate Judge observes that the revenue 
chal/ans ]n\t in by the plaintiff show that 
tlie revenue for holding No 20 is paid by 
Hem Sarkar in the name of idols but that it 
was Heated {a portio]i of it) as secular pro- 
l)erty, and it is contended on behalf of the 
respondents that whenever occasion arose 
the parlies did not iiesitate to treat the 
properties as secular. 

It would appear, however, from the deed of 
partition that the entire holding No. 20 
was originally secular property, only a 
portion of it, 1 bigha 5 cottas and odd, was 
made debutter by the deed and a tenancy 
ri"ht was created therein in favour of Nil 
Madhab Wondal and others at a rent of 
Ks. 16, the remaining lands 4 bighas 4 cottas 
and odd continued to be secular property. 
That it w'as so would also appear from the 
schedule kha to the deed of partition. Both 
the items Nos.l and 2 of Schedule kha relate 
to holding No. 20. The first items deala 
with 4 bighas co«as and odd, the second 
deals wdth 1 bigha 5 cottas and odd and the 
boundaries show that they are adjuining 
plots. The second item only {jotes of Guru 
CharanPatraand Adwaita Goala) consisting 
of Ibigha 5 cottas and odd was made debutter. 
The rent of the entire holding No. 20 pay¬ 
able to the Collectorate was Ks. 8-5-6: See 
rent receipt of 1603 Ex. 16 (y). The division 
of the holding into two parts, one part only 
made debutter and the other part continu-^ 
ing as secular, does not appear to have 
been given effect to in the CollectoraUi 
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and the entire holding was recorded in 
the Collectorate as the property of Gopal 
Jew at a rent of Ks. 8-5-6 iSee Ue;.dster 
i'ix. il2j. The explanation suggested is 
that after the deed of partition in 1872 
by which there was a division of t!ie hold¬ 
ing into two parts, no division of tlieieiil 
payable into the Collectorate was obtained 
or allowed, and as the deed provided that 
the Collectorate of the revenu^ of the land 
made debutter was to be paid from the 
estate of Gopal Jew Tliakur. the entire 
holding was recorded in the Collectorate 
as the property of the deity who had to 
receive Rs. 10 as rent from the molcorrari 
tenant Nil Madhab .Mondal and others and 
pay Rs. 8-5-G, the rent of the entire liolding, 
U) the Collectorate. 

It is contended on behalf of the respond¬ 
ents that Billon s register must have Ijeen 
prepared between 1801) and i^72, as Billon’s 
map was of the years 1800-70. It is not 
clear whether Ex. Z-12 is Billon’s register. 
However that may be, it does not appear 
when the entry in Ex. Z-12 was made, and 
in the absence of anything to show that 
holding No. 20 was debutter prior to the 
deed of partition in 1872 the explanation 
suggested may be accepted. 

If, as we hold, a portion only of holding 
Nj. 20 was made dehuttei\ and the remaining 
portion continued to be secular, that fact 
of the transfers (by Exs.H, I and K) referred 
to in the judgment of the Court below 
does not go against the appellant. Exhibit 
H is a kobala dated the 22ndSeptember 1893 
executed by the sons of Chandra Kumar 
Mondal in favour of Lakhan Lai Mondal in 
respect of 19 cottas and odd out of 5 bigkas 
3 cottas and odd in holding No. 20. But 
as stated above only 1 bigha 5 cottas was 
created debutter, so the transfer of 19 cottas 
and odd appears to have been out of the 
fi8Cularportion,i'i^., 46t<7/msandodd. Exhibit 
1 is a release dated 27th February 1910 exe¬ 
cuted by the sons of one Gobindo Bhatta- 
charji in whose name Lakhan Mondal 
purchased 2 bighas lakheraj land. 58 Tol- 
iygunge Road (a part of holding No. 20), at 
a sale held for arrears of Municipal Tax. 
The eastern boundary of the land dealt 
with by the deed is described as dchuttev 
land of Gopal Jew Thakur, which shows that 
the debutter lands W'ere excluded. Exhibit 
K is. kobaia dated the 5th October 1918 
executed by one Prokash Sarkar in favour 
of Trailakhya Nath Mitra in respect of 1 
pigha cottas another portion of holding 
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No. 20. But the eastern boundary of the 
land is descril)ed as the land of the debut- 
fere.5tate. The properly sold, therefore, was 
outside the debutter property. Hem 
Chandra Sarkar the gomnshta admits in his 
dei>ositi(iu that the site of the dwelling 
house of Banke BeUary Mondal was par- 
titi(med among the co-sharers, that Prokash 
(.hiandra Sarkar purchased the share of 
Chandi and sold to another who is in 
occupation now. But as stated above, it 
Wct.s tlie secular portion of holding No. 20 
wliich was the subject of the transfers, and 
the learned Subordinate Judge is inerror 
in thinking it was debutter which was 
tran.^ferred Ijy the documents referred to 
above. 

As for liolding No.-lO-A which as stated 
above is covered by amalnama dated the 
2Jth January, 1853 granted to »Gopal Jew 
Tlinkur’.s shebnits, Peary Lall and Moni 
Moluin Mondal at a rent of Ks. 1-3-6, it is 

contended on behalf of the respondent that 
it was allotted to the hisya of Chandra 
Kumar in tlic partition between him and 
Jadu Natii. But in the first place the deed 
of partition {Ex. L) shows that out of 41 
bighas and odd after dedaction of 8 cottas 
11 ckitaks kept ijiuali for the purpose of 
Iswar Rash Jatra were divided half and 
half. The area of holding No. 40-A as stated 
in the amalnavia is 8 cottas 7 chitakSf 
while the land kept ijmali for purpose of 
Rash Jatra is H cottas 11 chiiaks, but the 
ditTerence may be due to different measure¬ 
ment. In tlie next place it is pointed out 
that the deed of partition sho.ws 
holdings Nos. 40 and 40-A in certain dags 
of a chitta measuring 6 bighas 5 cottas 
were allotted to the hisya of Chandra 
Kumar, and that having regard to the fact 
40 and 40A are not separately shown in th® 
map, and in the body of the deed of 
tion it is stated that 8 cottas 11 ckitafcs 
were kept ijmali for the purpose of 
Basanti Rash Jatra" of the deity, whicfi 
correspond approximately to 8 cottas 
chitaks ot the amalnama nnder 
No. 4U-A was acquired, it is contended tn 
the portion of plot No. 40-A was not par^* 
tioned. There seems to be force in ti^ 
contention; at any rate it is nob cle^ 
the land acquired under the amalnaia 
was partitioned. , . ,nQf 

There was another partition suit m . 
(Suit No. 124 of 1897) between the 5®°®^ 
Chandra Kumar Mondal themselves. ^ - 

plaint (Ex; 5) included Jioldings Noa, ^ 

* 

Av 
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and 24-8. The decree in that suit (Ex. T) 
i-uns as follows:—“That tlie suit be 
decreed that in couforniity with the 
partition made by the Commissioner 
out of property No. 1 the land No. I 
aS shown by green boundaries.in the Com¬ 
missioner s map with pitcca building thereon 
be allotted to the plaintilf No. 1.” Other 
properties w'ere similarly allotted to the 
other parties. The learned Subordinate 
Judge says that Exs. 5 and T show that 
24-B was allotted to a co-sharer when there 
was partition in 18l#7. Holding No. 24-B is 
covered hy amalnama dated the ICth 
September, 1852 grunted to Gopal Jew 
Thikur's skebaits Peary Lai and Moni Mohan 
in respect of 7 cottas 4 chitaks at a rent of 
Re. 1-0-3 (see also kabuliyat of the same date). 
The rent receipt (Ex. 16-K) dated the 
15th June 1903 shows that Re. 1-0-3 was 
received through Hem Sarkar in respect of 
holdings Nos. 24-B and24-C “owners Gopal 
Jew Thakur’s shebaits Banke Behari Mondal 
and others.” The decree does not show 
that 24 B was allotted to any party, but 
the Commissioner s map is referred to in 
the decree and that map shows that plot 
No. 3 was allotted to Kishori Mondal. 
KUhori Mondal says in his deposition that 
he does not admit 24 (6) and some other 
plots to be debiitter properties, but in 
another passage he admitted that the dis¬ 
puted lands (which include 24-B) are de- 
butter properties. It seems probable as 
suggested on behulf of appellant, that he 
got confused while mentioning the number 
of several holdings, and having regard to 
the fact that 24-B is covered by the 
(malnama, kabuliyat, and rent receipt, and 
to the evidence of Hem we are unable to 
hold upon the evidence of Kishori that it 
is not debutter. Radha Binode says in his 
deposition that Jadu Nath got 24-B and 
24-C, and that holdings Nos. i;4-B and 24-C, 
are premiees Nos. 17 and 18, Chandia 
Kumar Mondal Lane. On the other hand 
the appellant contends that 24-B, is No. 13 
of the plaint which is describedas khas patti 
1 higha 5 cottas being Municipal premises 
9‘2, Chandra Kumar Mondal Lane. Hem 
Sarkar the gomasta of the debutter estate 
says, “Holding No. 24-B is debutter pro¬ 
perty. I pay its Government revenue. 
That holding is lying A'acant. It is 9-2 
Chandra Kumar Mondal Lane. I do not 
know that the dwelling house and garden 
of Kishori Mondal are on 24-B." 24'B no 

youhtwae one of the properties mentioned 

40 


in the plaint in Suit No. 124 of 1897. Tlie 
Commissioner's map (referred to in the 
decree in that suit), however, does not give 
the numbers of the holdings, it only show's 
that plot No. 3 w;as allotted to the defendant 
No. 3 of that suit. Smart’s Survey Map 
shows 24-B at more than one place, and it is 
difficult to say whether it is or is not plot 
No. 3 of the Commissioner’s map 21-B is 
not mentioned in the schedule of partition 
deed of 1872 nor in the further partition 
between the tw'o brothers Chandra Kumar 
and Jadu Nath. and this goes to support 
HemSarkar’s statement. However, that may 
be, upon the materials before us. it is not 
clear that 24-B was allotted to any co-sharer 
on partition. 

As for holdings Nos. 30 and 31 they were, 
no doubt, acquired as shebait under 
amalnamas but they w'ere under the parti¬ 
tion deed dated the 20th September 1872 
(Ex. 21) to be held by Chandra Kumar and 
Jadu Nalh in mourasi mokarrari right at a 
rent of Rs. 16 payable to the deities Gopal 
Jew and Sib Thiakur. The tenancy right 
w'as allotted to Chandra Kumar Mondal 
under the deed of partition dated the same 
day (Ex. L) between Chandra Kumar and 
Jadu Nath, and in the partition of 1897 the 
same tenancy right in holdings Nos. 30 and 
31 was allotted to the plaintiff No. 1, one of 
the sons of Chandra Kumar._ 

In the schedule of boundaries in the plaint 
in the partition suit of 1897, it is stated 
holding No. 31 the rent whereof is Rs. 10 
per year payable into the Sarkar of Sham 
Lall Mondal and. other skehaits of Gopal 
Jew rhakur." The- plaint mentions the 
rent of Rs. 16 as payable for No. 31 only 
and No. 30 is mentioned along with other 
properties as paying revenue into the Collec- 
torate. But that must be mistake, as both the 
deeds of partition dated the 20th September, 
1S72 (Exs. 21 and L) show that both the 
holdings Nos. 30 and 31 were to be held at a 

rentof Rs. 16. , 

Lastly there w’as a partition suit in 1909 

(No. 72 of 1909) brought by one MeghNath a 
purchaser of a portion of a certain property 
a^^ainst Mondals. It appears that one-half of 
the properties were debutter and other half 
secular Holding No. 78-1 consisted of 16 

cottas 2 chitaks of which 8 cottas 1 chitak 

was debutter of Gopal Jew and out of the 
remaining 8 cottas 1 chitak (the secular 
portion) taken as 16 annas and 11 gandas 
Uara share, i.e., 5 gandas 21 karas undivid¬ 
ed- ehare of the entire land waa purchased 
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by ilegh Xath, It was necessary, therefore, 
for Megh Xath to proceed against some of 
the Moiidals who were owners of the secular 
portion, as also against the shcbaits. The 
defendants Xos. 1 to 12 were sued as sJiehaits 
auddefendantsXos. 13 toll in theirpersonal 
capacity. Radha Binode was sued in both 
capacities. The judgment in that case only 
dealt with the questions of allotment, but 
in the decree, the defendants Nos. 1 to 12 (the 
skcbaiis) are treated in a block with respect 
to costs and compensation. With respect 
to the other defendants the order was made 
e ich according to his share separately. The 
8-annas share of the property which was 
described as is property Xo. 25 of 

the plaint in the present suit, the descrip¬ 
tion of property Xo. 25 (holding Xo. 78-1 
Estate Xo. 1070J corresponds to the descrip¬ 
tion in the Schedule kha in the decree of the 
partition of Megh Nath the difference being 
8 cottas in the one and 7 cottas in the 
others which may be due to difference in 
measurements. It is to be observed that 
in that partition suit 8 annas of the pro¬ 
perties were treated as debuiter and the 
other 8-annas of the same properties as 
secular. The debutfe?’was set apart and a 
partition was sought of the secular portion 
and this wa«i done in the presence of all the 
Moudals including Radha Benode. 

We now come to the land acquisition cases. • 
There were three such cases in the year 1886. 
The first (Xo. 146 of 1885} relates to 5 
cottas 5 chiiaks of land comprised in 
holding No. 38-D in respect of which 
■Rs. 610-14 0 was awarded as compensa¬ 
tion on 3rd May, 1816. The Mondals were 
described to their own names and not as 
sfiebaits, and the share of each was specified. 
The names of the deities do not appear in 
the award, though the holding No. 38 was 
acquired under amalnama dated the 14th 
April, 1853 (and kahnliyat of the same date) 
by Peary Lall and Moni Mohun as shebait 
of the deity Gopal Jew. In Billon’s register 
of rent free holdirigsin dihi Panchannagram 
also, the name of the tenant is mentioned 
as Gopal Jew Thakur s shcbaits Chandra 
Kumar and Nil Madhab Mondal. The second 
award, No. 313 was in respect of 6 cottas 
of land (holdings Nos. 38-F and 38-G which 
adjoined the tliakurbati did not form part 
of it) dated the Uth May 1886 (Ex. C-1) and 
for which Rs. 690 was awarded as compen¬ 
sation. The description of the Mondals 
was the same as in the last case. The 

yourt below found that the land was covered 
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by amalnama (for holding No. 38-G) dated 
the 14th April, 1853 (Ex. 7) which 
was taken by Peary Lai and Moni Mohun 
as sfiebaits of Gopal Jew. The area of the 
land covered by the amalnama, however, 
was 3 cottas only, bearing a revenue 
of Rs. 3-10-u but the award seems to 
have^ been in respect not only of 38-G but 
also in respect of 38-F as would appear from 
the receipt of the compensation money with¬ 
drawn by Radha Binode. There is no amal¬ 
nama with respect to plot No. 38-F but in 
Billon's legis.er (Ex. 11) 38-F and 38-G 
are recorded together in the name of Gopal 
Jew Thakur Chandra Kumar and 

Nilraadhab Mondal. In Billon’s register, how¬ 
ever, the area of holdings Nos. 38-F and 38-G 
is stated to be 2 bighas 9 cottas and 2 chiiaks, 
rent—Rs. 1-8-5, name of tenant—GopalJew 
Thakur shehaits'^ChandTSL Kumar and 
Nil Madhab Mondal; and it is also stated 
that the whole of the area acquired for 
extension of E. B. S. Railway for Dock 
purposes " whereas only 6 cottas of land 
in Bahanagore was acquired in If'86 for 
the Ballyguuge line. (See award Ex. 0-1 
dated 11th May, 1886). 

The third case of 1886 (No. 322 ofl886) 
relates to the acquisition of holding Nft 
38-E. The area acquired was 2 bighas 8 
cottasAchitaks and Rs. 5,577 was the amount 
of compensation awarded. There is no 
amalnama in respect of 38-E, but it is con¬ 
tended on behalf of the respondent that as 
No. 93, Tollygunge Road, (the thakurbati) 
includes 38-E and as the thakurbati 
acquired by the two documents Ex. 12 and 
Ex. 15, the plot No. 38-E must have been 
covered by one of the said two documents 
In Billon’s register, however, 38-E (areaJ 
bighas 17 cottas 8 chitaks) is recorded in tW 
names of the Mondals as if they 
secular properties. i. 

The appellant on the other hand 
that the land covered by the kobala Ex. i 
dated the 7th April 1832 is the northern 
portion on which the temple stands. A 
land covered by the kobala Ex. 12 dat 
the 29th September, is bounded on , 
north by the devalayabati, no poriion , 
the lands covered by those two deeds co 
have been acquired as 38-E. 
placed also on Billon’s register where o 
{area. Z bighas 17 cottas 8 is ^ 

ed in the names of the Mondals -g 

were secular properties. But noi 
Nos. 3&-A, 38-B which are admittedly 
of the thakurbati are also reoordea» 


I 
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. names of the Mondals and not as shebaits. 
So no inference can be drawn iu favour of 
the appellant from Billon's register. The 
thakurbati is described in item No 1 of 
plaint in the present suit as consisting of 
9 bighns 10 cottas, bnt in the previous suit 
(No. 206 of 1915) it was stated to be 6 bighas 
only (see Item No. 17). Then again plaint¬ 
iff’s witness Gopal Chandra Chakrabarti 
stated that some lands of the temple (about 
2 bighas) wereacquiredforthe Budge Budge 
Railway line, and that after the said acqui¬ 
sition there are 6 or 7 bighas within 
the compound ^o^v. Another witness for 
the plaintiff, Hem Sarkar, also says that 
some lands of the temple were acquired 
for the Railway line. It is true there is_ no 
document showing that 38-E was acquired 
as debutter, but having regard to the evi¬ 
dence of plaintiff's witnesses it seems that 
38-E was part of the thakurbati and that 
when it was acquired, the compensation 
money was taken by the Mondals as if the 
property was secular. 

The compensationmoniesawardedinthese 

land acquisition cases have not been 
, claimed in the plaint, nor can they be claim¬ 
ed at this distance of time. 

The next land acquisition case was of the 
year 1910 (No. 445 of 1910) in respect of 
91, 84 and85Tollygunge Road consisting of 
5 bighas 14 cottas and odd and Rs. 4,672-12-0 
was awarded as compensation. The Mon¬ 
dals 12 in number as shebaits of Gopal 
Jew Thakur were mentioned as the persons 
interested. The compensation awarded in 
this case has not been withdrawn by the 
Mondals and is still lying in the Collectora,te. 
The defendant Radha Binode in his 
evidence says, “ I tried to withdraw some 
money on producing that judgment (the 
judgment in Suit No. 206 of 1915) before 
the Land Acquisition Collector, but my 
application was rejected as the award was 
made in the names of the idols.” 

The plaintiff has sued fora declaration 
that the money Rs. 4,672 (Item No. 16 of the 
schedule to the plaint) is debutter property. 

The last land acquisition cases were of 
the year 1917 (Nos. 125 and 146j in respect 
of premises Nos. 99 and 103, Russa Road. 
The amount of compensations awarded was 
Rs. 36.711 for No. 103, Russa Road, (the 
area being 6 bighas 2 cottas) and Rs. 8,297 
for No. 99, Russa Road the area being I hgka. 
This was after the decision in Suit No. 206 
of 1915 which will be dealt with later. It 
appears from the judgment of the Preeident 


of the Improvement Tribunal, dated the 
16th May, 1919, that there was a di.spute 
between the Mondals whether the premises 
were or were not debutter properties, and 
that the questions had been “finally dis¬ 
posed of” by the litigation {Suit No. 206 of 
19lo). The compensation money awarded 
was withdrawn according to the shares of 
each of the co sharers (the Mondals) after 
the final decision in the said Suit No. 206 
of 1915, and the judgment of the President 
of the Improvement Tribunal, dated the 
16th May, 1919, the executors of Kanai Lai 
(the father of the present plaintiff) with¬ 
drawing his share on the 2nd September, 
1919. The compensation money for the 
two premises is claimed in items Nos. 14 
and 15 of the plaint, but there is no prayer 
for recovery of the money from each of tlie 
sharers who has withdrawn the money. 

It does not appear when or how i)remise3 
Nos. 99 and 103 were acquired, though the 
plaintiff in his deposition says that those 
premises were debutter properties. He says 
that the defendants have purchased Govern¬ 
ment promissory notes with the com¬ 
pensation money, but that the interest of 
the notes is being applied for the deb sheba 
He says that the money has been entered 
in the account-books of the plaintiff, but 
the account-books have not been produced 
in the case. Three witnesses for the 
plaintiff Narendra, Hari Nath and Kishori 
Mondal, who are co-shehaits, have deposed 
that they are applying the interest of 
the Government promissory notes (pur¬ 
chased with the compensatian money) 
to deb sheba. Kishori stated that he wanted 
to purchase the notes as skebait of the 
deities, but that the Bank did not allow it. 
Laksman Mondal. (the defendant No. 14 
and witness No. 2 for the defendant) admits 
that he stated in Suit No. 206 of 1915 that 
he was willing to have the compensation 
money deposited in Court to be credited to 
the debutter fund and Government Securi¬ 
ties purchased. It is to be noted that the 
present suit was institutedon the 26th July, 
1919. Some of the co-sharers withdrew their 
shares of the compensation money before 
the institution of the present suit, and 

others subsequent to it. 

We have discussed the evidence, and be¬ 
fore dealing with the questions of law raised 
before us relating to debuiteVy we will con¬ 
sider the question whether the decision in 
Suit No. 206 of 1915 operates as res judicata. 
There earlier suit (No. 212 oi 


628 


institated on the Ifith February, 
191 1 , l>y ^nine of the Mondals for framing 
a s 'lienie of management, but ir was with¬ 
drawn on the (?)th August, 1915, with 
to bring a fresh suit. Suit No. 206 of 1915 
libeitv was instituted by Gopal and Ram 
Lai Mondal (defendants Nos. 2 and 3 in the 
present suit) a^shebaits of Iswar Gopal Jew 
against the other Mondals as " 8ri Sri Isvvar 
Jew Thakur's shehaits," the present plaintiiT 
being defendant No. 3, and Radha Binode 
being the defendant No. 10 in the said 
suit. The lirst prayer in the plaint ran as 
follows: ‘ That all the properties of sche¬ 
dule being debutter properties of Sri Sri 
G')pal JewThakiir established by the said 
Peary Lall Mondal and Moni Mohun Mondal, 
a sdieme may be framed for preservation, 
management and improvement of the said 
pnperties, and for edicient performance of 
the daily and periodical shebas ot Sri Sri 
Gopal Jew Thakur and the festivals, etc.,’’ 
and the second prayer was that “ proper 
rules may be framed for giving effect 
to the said scheme and that a manager or 
a trustee may be appointed according to 
necessity.” 

Radha Binode Mondal, the defendant 
No. 10, denied that the properties were 
dehutter and contended inter alio that 
the Thakur Gopal Jew was the family 
deity of the parties and that there were 
other deities also, the worship whereof was 
performed from the properties of the parties. 
The other defendants generally supported 
the plaintiff's case. The third issue in the 
suit was “ Is the suit maintainable in the 
present form." and that fifth issue was 
“ Are the properties described in the 
schedule of the plaint debafte?’properties; 
was there any valid arpannama or dedi¬ 
cation ofjflhesame to the Thakur Sri Sri 
Gopal Jew." Upon the third issue the 
Court of first instance (the Subordinate 
Judge) was of opinion that the frame of 
the suit was defective as “ the plaintiff 
should have sued for a declaration that 
the properties of the plaint are dedicated 
dehutter properties." He accordingly held 
that the suit as framed was not maintain¬ 
able. On the fifth issue he held that pro¬ 
perties were not dehutter and that there 
was no dedication of the same to thakur 
There was an appeal to the District Judge 
who also held that it was not an absolute 
eulowment, and that the suit was “not 
mamtaihablc m its preseut form," an<l ac- 
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cordingly confirmed the judgment of the 
Subordinate Judge. 

A second appeal to the High Court was 
dismissed under 0. XLI, r. 11 on the 21st 
November, 1918. An application for review 
was ma'^ie, but it was rejected on the 2nd 
April. 1919. 

It is contended on behalf of the appellant 
that the decision in the Suit No. 206 of 
1915 does not operate as res judicata on 
several grounds The first is that the suit 
was not on behalf of the deity. The deity 
was not llie plaintiff; it was a suit by two 
persons describing themselves as skebaiU 
against some others, also described as 
shebaits, for framing a scheme of manage¬ 
ment, Paragraphs 3, 4 and 5 of the plaint set 
out the reasons for bringing the suit, viz.t 
that some of the shebaits including Radha 
Binode were negligent about the deb s/ie6a, 
had attempted to' collect rent separately 
from tenants, had refused to sign plaints 
in suits against tenants, and that unless 
a Manager was appointed it was impossible 
to conduct cases. These, no doubt, were 
the reasons why the suit was brought. 
But we do not think it can be said that 
the suit was not on behalf of the deity. 
It is true, it Avas a suit by some of the 
shebaits SLgainst the other shebaits for pro¬ 
per management of the debutter property, 

but it cannot be said, as contended on be¬ 
half of the appellant, that two sets of 
shebaits were fighting with each other 
about the management of the properties, 
as the debutter character of the properties 
was not admitted* but was denied by the 
contesting defendant. The two shebaits 
who instituted the suit represented the 
deities, as it w’as a suit for the benefit of tbe 
endoAvment. Reliance is placed on Underbill 
on Trusts, 7th Edition, 305 and 306 that 
where there are more trustees than one all 
must act together. But the position of a shcr 
bait is not the same as that of a trustee m 
English LaAV in whom the property is 
vested. The shebait is only a mana^r, 
the property being vested in tbe deity* 
See Vidya Varuiki Thirtka Swamigal ■ 
Bahtsami Ayyar (4), the possession ana 

management remains with the 

and the right of suit is vested . 
shebait though the property is vested m 

(4) 65 Ind. Cas. W; 48 I. A. 302 at p 318; 41M. 
at p. 843; (1921) M. W. N. 449; 41 M. L. J. 346; 3 t f' 

L. R. (P. C.) 62; 15 L. W. 78; 30 M. L. T. 66; 3 ! ■ i 
T. 24.5; 26 C. W. N. 537; 24 Bom*, h. R. 699; 20 A. 1- 
407{ (1922) A. I. R. (P. 0.) 123 (P. C.\ 
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the tAafcur: See Jagadindra Kath Roy v. 
Hm<inta Kumari Ucbi (5). 

The second ground is that the decision 
does not operate as res judicata as be¬ 
tween co-defendants, as it was unnecessarv 
to decide any question as between them to 
give relief to the plaintilT. 0)pil and 
Ram Lai were the plaintiiTs. They are 
the defendants Nos. 2 and 3 in the present 
suit. The defendant No. 3 in the previous 
suit claims to represent the deity in the 
present suit. The defendant No. 10 is the 
sole contesting defendant in the present 
suit, and he sets up the decision in the 
previous suit as res judicata. It is contend¬ 
ed on his behalf that the question whether 
the properties are debutter Was raised in 
that suit as between the plaintiffs (in that 
suit) and the defendant No. 10 as well as 
between the latter and the defendant No. 3, 
and that in order to give,relief to the 
plaintiffs in that suit it was necessary to 
decide the question whether the properties 
were debutter, between the defendants Nos. 
3 and 10. But the question of debutter 
was raised as between the plaintiff and the 
defendant No. 10, and it cannot be said 
that it was necessary to decide that qae^s- 
tion between the defendants Nos. 3 and 10 
in order to give relief to the plaintiffs in 
that suit. 

It is to be observed that the conduct of 
the previous suit was not in the hands of 
the defendant No. 3, and it is doubtful whe¬ 
ther he could have appealed against the de¬ 
fendant No. 10 who was a co-defendant: see 
Brojo Behari Mitter v. Kedar Nath Mozum- 
dar (6). 

The fourth ground is that the Court 
having found that the suit as framed was 
not maintainable, it was unnecessary to 
decide the question of debutter, and that 
in, fact it was not competent to decide 
the point so long as the suit was not pro¬ 
perly framed. It is contended on behalf 
the respondent that .although the Court 
might have decided the suit on the third 
issue only, and refrained from deciding the 
question of dehutier it did decide that 
question that it is open to the Court^ to 
decide several issues although the decision 
on one of the issues would be sufficient for 
the dismissal of the suit, and that in such 
case, the decision on each issue is binding 

- (5) 32 C. 120 at p. 141; 311. A. 203: 8 C. W. N. 809; 
^Uom. h. R. 765; 1 A. L. J. 585; 8 Sur. P. C. J- 698 

(6) 12 0.680 at p. 682; 6 Ind. PeP- (n. b ) 324 (F. B.). 


upon the parties, The oases of Peary 
Mohun Mukerjcc. v. Ambica Churyi Bandc- 
padhya (7) and Rash Bekary Sarkur v. 
Mahendra Nath GJiose (8; are relied upon. 
The contrary view taken by the Allahabad 
High Court in' Shih Chavan Lai v. Uaqhu 
Nath (9) has not been followed in this 
Court. It is unnecessary to consider which 
view is correct, and it may be conceded 
that where a suit is properly framed, and 
the Court decided .several issues the deci¬ 
sion on each issue is binding upon the 
parties. But where, as here, the Court 
held that the suit as framed was not 
maintainable the .suit should have been dis¬ 
missed on that' ground alone, and tlie 
Court could not try the other issue.s eo 
long as the suit was not properly framed. 
And la^'tly we think that the ([uestion of 
res judicata must be decided in favour of 
the appellant from the fifth ground raised 
by him, n>, that the question oidebuiter 
was incidentally decided in the previou.s 
suit In the first place, the decision of the 
question of dc6u/^er was only incidental 
after the decision of the third issue. In 
the next place the plaint in that suit pro¬ 
ceeded upon the assumption that the pro¬ 
perties were debutter. The first prayer 
stated that tiie properties being debuft^f,_ 
a scheme might be framed. It is, tim'd 
that in order that a scheme niigh'^ be, 
framed it Avas necessary to decide Avhethdr 
the properties were debvtter when the 
defendant No. lO Kadha Binode denied 
their dehtitter character, and a .specific 
issue was framed on the point. But tfie 
issue could not directly arise upon the 
plaint as framed. It was neoessary'to de¬ 
cide that issue only in order to frame a 
scheme which Avas the relief claimed in 
that suit, but the decision of tliat issue 
Avas only incidental. We are unable, there¬ 
fore to hold that the devusion in Suit 
No *206 of 1915 operates as res judicata. 
We will noAV deal with the question Of Uav 
relating to debnlter. As already stated 
there is no arpannama or deed of dedica¬ 
tion but a deed of dedication is not 
e'^s'^ntial for the purpose of valid dedica¬ 
tion Avhichmavbe inferred from applica¬ 
tion of proceeds and family conduct; see 
IfuddunLal v. Komul Bibee (10\ Moonohar 


7 ^ 9-1 C 900 at p. 904; 12 Ind. Doc. (s. s.) lifiP. 

91 Ind Cas 979; 19 C L. J. 34 at p. 39. 

5 ) 17 A 174: A. \V. N. fl89j) 47; 8 Tnd. Dec. (s. s.) 

iO) 8 W. R. 42. 
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Ganesh Tamhekar v. Lakhviiram Govindram 
(l\),Abhiram Gusivami Mohant v. Shyama 
Charan Nandi (l:>j and Rambrama ChatUr- 
jcQ V. Kedar Nath Banerjee Q3) 

As pointed out in an old case, Ganga 
Narain Sircar V. Biindabun Ckunder Kur 
Chowdhury (14), one “test of a bona fide or 
a nominal endowment is to see how did 
the founder treat this property, or how 
have his descendants treated it; has the 
income of the endowed lands been con¬ 
tinually applied to the object of dedica¬ 
tion." The principles have been followed 
in series of c^ses; see Bikani Mia v. Shuk 
TiUl Poddar (Id), Madhab Chandra Bara v. 
Sarat Kumari Debi (16) and Abhiram Gos- 
wami Mohant v. Shyama Charan Nandi (12). 
These principles cannot be disputed, and 
have not been disputed on behalf of the 
respondents. They, however, rely upon 
some instances where certain properties 
have been dealt with as secular, to show 
that there was no absolute debufter But 
as observed by the Judicial Committee 
xn the case of Juggut Mohini Dossee v 
Sokheemoney Dossee (17), “ a former abuse 
of trust, in another instance, cannot be 
pleaded against a trustee who seeks to 
prevent a repetition of abuse, even if he 
were formerly implicated to the same inde¬ 
fensible courses against which he is seek- 
ing to protect the property, though it 
would be a reason for excluding him from 
the administiation of the property as 
shebait. The Court could not with any 
propriety say, we will decline to protect 
the property and leave it further exposed 
to loss, and decline to make a declaration 
that It IS trust property, merely, because 

they would not trust the plaintiff with its 

administration. 

It is contended, however, on behalf of 
the respondents that the above principle 
applies only to cases where there is no 
dispute as to the dedication, i. e.. where 
the dedication is clearly proved or ad- 
mitted, and has no application to cases 
where the fact of the dedication has to be 

(11) 12 B. 247; 12 Ind. Jur. 387- 6 Ind Dec (tt a \ fi-n 

(12) 4 Ind. Cas. 449; 36 I. A. Us m C IQoi 

L. J. 284; 6 A. L. J. 857; 11 Bom L R 1234- 19 \f 

J.530:14 C.W.N. 1(P.C1. M. L. 

fl3) 72 Ind. Cas. 1()26; 36 C L T 47 ft <>» 4 on 
(1923) A. I.R. (C.) 60 

(14) 3 W. R. 142. 

P- 204; 10 Ind Dec (-k a l 7 q 

11 ?! ° 3ol' , 

I L. K. 19; 2 suth, r. ^ 
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inferred from the treatment of the property 
by the family, and that in such cases, 
specific instances of treatment of properties 
as secular by the members of the family 
.cannot be explained away as abuses The 
question whether in.^tances of personal ap¬ 
propriation are merel}^ evidence of breaches 
of trust or are evidence of there being no 
endowment, is sometimes a difficult one, 
but it cannot be affirmed that an endow¬ 
ment cannot be proved from treatment of 
the properties, merely because there was 
personal appropriations by the shehaits in 
some instances. We agree with the oK'er- 
vationof Banerji and Gordon, JJ., in Girija- 
nnnd Datta Jha v. Saila Jannnd Datta 
Aha (18), that "when the question to 
be determined is whether certain property 
is trust property, or whether it belongs 
to the alleged trustee in his own right, in¬ 
stances of the appropriation of such preperty 
by the alleged trustee to his owm use, if 
they are numerous and extend far back 
into the past in a continuous series, will 
be good evidence of his right; hut if th® 
instances are only recent or are few and 
far between, they are not likely to he of 
much value, and may be treated merely 
as instances of abuse of trust.” Fach 
case must depend upon its own circum¬ 
stances. 

We have dealt with the instances relied 
upon by the Court below, or the respon¬ 
dents before us, to show that some of fne 
properties have been treated as secular. 
They may be summed up as 

(]) By tbe partition deed dated "Otn 
September, 1872, a mokarrari tenancy 
created in favour of the sons of Peary 
(Chandra Kumar and Jadu Nath) in respect 
of holdings Nos. 30 and 31 which 
acquired by Peary Lai and Moni Momun 
as shebaits of Ihe deities in 1852. Iji 
partition took place 20 years afterwards 
and as a result of arbitration and by 
of amicable settlement (asfoundation oi 
building has already been dug) a 
nent tenancy right was created thcrei » 
but recognizing the title of the deities an 
the land was to be held on payment 
rent. 

(2) By the same partition plots Nos. 

21-C were allotted to the sons of ^ 
Mohun. A portion f-f plots Nos 20 ard - ^ 
were, as we have seen, created 
the first time on that occasion and v 

(18) 23 0.645 at p. 659:12 Ind. Dec. (N. B.) 428* 
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were to be held on payment of rent to the 
deities. Only a portion of plot No. 20 
was created dehutter and the several in- 
Btaaces of transfer (by the deeds Exs. 8, I 
and K) relied upon by the Court below 
related to the secular portion of plot No. 
20 and, therefore, does not affect the de- 
hutUr portion. 

(3) It was the tenancy right in plots Nos. 
30 and 31 which formed the subject-matter 
of the further partition between the two 
brothers Chandra Kumar and Jadu Nath 
on the 20th September, 1872. 

(4) Holding No. 40-A acquired by Peary 
Lai and Moni Mohun as shebaits was allot¬ 
ted to Jadu Nath, but that land appears to 
have been reserved for "Basanti Rash Jatra" 
of the deity and does not appear to have 
been partitioned, at any rate it is not clear 
that it was. 

(5) In the partition of 1897 plot No. 
24-B does not appear to have been ac¬ 
tually partitioned, at any rate the materials 
are not clear to show that it was so. 

(6) The partition of 1909 related to the 
secular portion of holding No. 78-1 and 
does not affect the debutter portion which 
was not partitioned. So far, therefore, as 
the partitions are concerned the only in¬ 
stance is the creation of a permanent ten¬ 
ancy right in the two holdings Nos. 30 and 
31, the cases relating to 40-A and 24-B 
being at any rate doubtful. 

With regard to the compensation awarded 
under the Land Acquisition Act there is 
no doubt that the shebaits appropriated 
the compensation awarded in the three 
land acquisition cases of 1S86 in respect 
of lands which were held by them as 
shebaits. These no doubt were the instances 
where the shebaits treated the compensa¬ 
tion money as if it was on account of secular 
properties. But this was about 30 years 
after the properties were acquired for the 
deities and the compensation money is not 
the subject of the suit. In the land acquisi¬ 
tion cases of 1910 the compensation was 
awarded to the Mondals as shebaits and the 
money has not been as yet withdrawn _ by 
any one. Radha Benode attempted to with¬ 
draw his share, but he was not allowed 
to do so as the award was made in the 
name of the deities. The last acquisition 
cases were of the year 1917. The com¬ 
pensation has been withdrawn, but only 
after the previous Suit No. 206 of 1915 
(which was bro\ight for establishment of 
the title of the deities to the premises ac¬ 


quired) had decided that the properties 
were not dehntter and the President of the 
Improvement Tribunal had held that the 
question whether the premises were de- 
butter or not had been ‘‘finally disposed of” 
ill the said suit. Some of the shebaits 
withdrew the compensation after the in¬ 
stitution of the present «uit and some of 
them profess to apply the interest of the 
compensation money to the sheb i of the 
deities. In these circumstances acquisition 
cases of 1917 can hardly be relied upon 
as an instance of treatment of the property 
as secular. 

As already stated,itisat anyratedoubtful 
whether plots Nos, 2t-B and 40 A were ac¬ 
tually partitioned so that practically tiie only 
cases which can be relied upon as instances 
of treatment of properties as secular are the 
appropriation of the compensation 
money aw'arded in the land acquisition 
cases of 1886 and the creation of the 
mokarrari tenancy in two plots of lands 
(30 and 31) in 1872. The question is whe¬ 
ther these instances are sufficient to estab¬ 
lish that the remaining properties are 
not debutter. It is'to be noted that the 
properties were acquired by Peary Lai 
and Moni Mohun. So long as they lived 
there is no instance of treatment of any 
of the properties otherwise than debut- 
ter. Twenty years afterwards a mokarrari 
tenancy was created in respect of two 
holdings under special circumstances by 
their descendants and thirty years after¬ 
wards they misappropriated the compensa¬ 
tion money in respect of some of the '^debuU 
ter properties. But we think that the 
treatment of some properties by the de¬ 
scendants as secular does not show that the 
other properties (if they have been applied 
all along tn the service of the deitiesj are 


10 secular. , , . i v 

Considerable reliance is placed oii behalf 
the respondents upon the case ol Konwar 
,orqanath Roy v. Ram Chander Sm a9) 
support of the proposition that the mere 
■t that the rents of the particular pro- 
rty have been applied for a 9 ons.derahle 
ne to the worship of an idol is not suffi- 
■nt proof that the property is bebutter, 

'to establish the onus which lies upon a 

rty who sets up the case that property 
fheen inalienably conferred upon an 
ol trsustain its worship and that very 
rong and clear evidenceof such an endow- 

' 191 2 C. 3il; 11--'t- 52; 3 Sar, P, O.J-351; 1 Ind, 
ec. (N.8.) 508 (P. C.J. 
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ment ought to exist. But in that case the 
evidence that the rents of a mahal (Gopee- 
j an), were applied to the worship of the idol 
“extremely vague and extremely loose." 
The Judicial Committee observed (at page 
“But supposing it to be taken that 
the rents of this mahal were applied during 
the period that the witnesses speak of to 
the worship of the idol Radha Mohun, that 
fact is by no means sufficient to establish 
the onus which lies upon a party who sets 
up the case that property has been inalien¬ 
ably conferred upon an idol to sustain its 
worship. Very strong and clear evidence of 
such an endowment ought to exist. In 
the present case there is no proof that 
priests were appointed. If any had been 
appointed, they might have been called 
I'here is no production of accounts showing 
that the rents were separately collected 
and applied for the worship of this idol. 
For anything that appears the rents may 
have gone into the general body of the 
accounts relating to the estates of this 
family, and there is really no document 
whatever upon which the finger can be 
placed to show that an endowment was 
made other than that robakari to which re¬ 
ference has already been made." 

“Besides the weakness of the proof of 

endowment on the part of the plaintiff 

strong presumptions that there was none 

arise from other facts and circumstances in 
the case. 

The mere fact that the rents of a par- 
ticu ar property are applied for the worship 
of the deity for a long period may not 
be sufficient to establish that the property 
isdtbuiter, because the worship of family 
deities may be and sometimes is carried on 
with the income of a specified property 
belonging to the family. That by itself 
may not be sufficient to establish the ab- 

R. fth.f of tbe property. 

may in certain circum- 

determining whether the property is debvt- 
tei "ould app^r from the passage itself 
quoted above. Their Lordships observed 

of accounts show- 
iiio that the rents were separately colleet- 

erl and applied for the worship of this 

maj have gone into the general body of 

fimilv'^X u'e cal®o? 'u/ 

Mohnnt V ih! Coswami 


GOPAL .lEW TKAKtTR V. RADKA BIKODE MOKDAL. 


[88 t 0 . 1945 ] 

their Lordships after referring to the find¬ 
ing that the proceeds of the properly "have 
all along been spent for the maintenance 
of the sheba of the said idol," observed 
that “the mere fact of the proceeds of any 
land being used for the support of any idol 
may not be proof that those lands forn ed 
an endowment for the purpose [Muddvn 
Lai V. Komul Bibee flO)] but it is a fact that 
may well be taken into consideration when, 
as in this case, the intention of the founder 
has to be gathered from an ancient docu¬ 
ment expressed, to say the least, in ambigu¬ 
ous language." 

Tn the present case, as stated above, the 
deities were established in temples about 
70 years ago, and there are cooksheds, 
nahabut-khana and out-offices for the 
dehutter stafi (gomoshta and priests, etc.) all 
enclosed within a big compound which is 
separate from the residences of the shebaits- 
Admittedly the rents are separately collect¬ 
ed in the debvtter cntchery located in the 
temple compound by a separate staff vbile 
the rent of the secular proiiertits belongirg 
to the family are collected by the agents 
of each co sharer (or set of co-shareis) 
separately. The accounts and collection of 
the debutter estate are entirely separate; 
the receipts for rents of the deh'uikf 

estate are granted, in the names oi shebaits, 
by the collecting agents of that estate, and 
litigation in connection with the debuttcr 
properties is carried on by the shebaits as 
such. Admittedly the rents of the debuttfr 
estate have all along been and are still 
being applied for the worship of the deities, 
and none of the co sharers ever took wy 
portion of the rents for his own use. 
have discussed the evidence, and it would 
appear that some properties were acquire 
expressly for deb sheba. Amalnamas weie 
taken in some cases by Peary Lai ^nd Moni 
Mohun, the founders, as shebaits 
deity and there are admissions of tnei 
successors in some of the documents wim 
respect to certain properties t^l^ * 
were dedicated to the deity, we 
not come across any case in which - 
ties treated in this way for such a wag 
period have been held to be secular, ^ 
ly because with lespect to a 
properties the descendants oftbefoun 
have treated them to be secular. 

Reference was made on 
respondents to the cases of 
BrojisQondei^ I)ehea, v. ^ 


tS8 1. 0. 1925] 


GOPAL .TEW THAKUU V. RADHA BlNODfi 


wan‘{20) and Budh Singh Dudhnria v. 
Nirodtaraniioy (21). in support of the con¬ 
tention that the taking of a property in the 
name of a deity does not make it dehutttr, 
and that evidence of an endowment must 
be produced by those who allege that the 
property is inalienably tied up. In the 
first case the Maharajah, no doubt, took 
the conveyance in the name of the deity, 
himself as shehait, but he dealt with the 
property as his own. There were no priests 
appoyiled, there was no turn of worship and 
there was “nothing stated in any way to show 
that the Maharajah intended that the idol 
should be kept up for the benefit of his 
heirs in perpelnity ; and before it can be 
established ttie lands have been endowed 
in pel’peuiity, so that they can never be 
sold and mu^t he tied in perpetuity, some 
clear evidence of an endowment must be 
given. What are the objects of the endow¬ 
ment ? None of the essentials of an endow¬ 
ment are stated. The Maharajah appears 
to have purchased the property in the name 
of the idol, and that is all. .Then he 
deals with the funds of the idol as if it 
were his own property. There is no evi¬ 
dence at all of any of the essentials of an 
endowment in favour of the idol." It 
appears to have been a case of acquiring a 
property in the benami of the deity. The 
Maharajah acquired it ostensibly in the 
name of the deity, and then mortgaged it, 
bis widow borrowed money by way of 
conditional sale to pay off the mortgage 
executed by him, the conditional vendees 
foreclosed the estate against the widow, and 
the suit to recover the property was brought 
47 years afterwards. 

The second case was that of an alleged 
charitable trust. It was held that the 
documents were ambiguous, there was 
nothing to show that the grantee of the 
property was to hold as trustee, while, on 
the other hand, there were words which 
niight be taken to indicate that the 
grantor contemplated that the grantee 
should, out of his abundance, be charit¬ 
able to wayfarers and travellers :—“The 
plaintiff has not shown that for a long series 
of years the property has been treated as 
trust properly, or that it has never been 
treated by the grantee as his own. It has 
not been shown, as it might have been, if 
it was a trust property, that separate 

(20) 20 W. R. 95 at p. 96; 15 B. L R. 17C Note; i 
C. J. 810 (P. C.^ 
t C. L. J. 431 at p. 435. 
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accounts were kept oithedehutter mahal, and 
that the income of these inahals was always 
expended for the purposes of the trust." 

Reference was also made to a passage in 
the judgment of the Judicial (jornmiltee 
in Konwar Doorganath Roy x: Ram Chandtr 
Sen (19) cited above, where at page 
347* their Lordships observed “Where 
the temple is a public temi'le, the dedication 
may be such that the family it.self could not 
put an end to it,but in the case of a fainily 
idol, the consensus of the whole family 
might give the estate another directicn. ’ 
In the case of Gobinda Kumar Roy v. Deben- 
dra Kumar Roy (22), Rampini and Sharf- 
uddin, JJ., following the above dicivm, 
held that properties dedicated to a family 
idol may he converted into secular pro¬ 
perty by the consensus of the family. 
Where there is a consensus of all the 
members of the family there is no one 
to object to the diversion of the endow¬ 
ment to secular uses, but the question 
whether, in a case of an absolute de6?<tter, 
where the property is absolutely vested in 
deity, the successors of the members of the 
family, who give the estate another direc¬ 
tion, may not call in question the diveision 
of the estate, did notarise nor was consider¬ 
ed by the Judicial Committee. In fact no 
question of “consensus of the whole family" 
arose in Konicar Doorganalfi's case as 
their Lordships observed in the very next 
sentence:— 

“No question, however, of that kind arises 
in the present case." It is to be observed 
that there is no suggestion that in the 
present case, properties were acquired in the 
benami of the deities by the founders for the 
benefit of the family, or to defraud any cred¬ 
itors. It is also to be observed that the ques¬ 
tion in the cases cited above arose with 
reference to the particular property which 
was dealt with by the founder or his heirs 
as personal property. In the present 
case the question arises with reference to 
properties which have not been dealt with 
as secular. The compensation money 
awarded in the land acquisition cases of 
1886 were misappropriated by the shehaits 
evidently by the consensus of all the mem¬ 
bers of the family, and the mo/carran ten¬ 
ancy in two of the plots also appear to 
have been created by common consent. The 
said compensation money has not been 

(22) 12 C. W. N. 9P. 
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claimed in the suit, and we do not think 
that all the properties claimed in the suit 
must be treated as secular merely because 
some other properties were treated in the 
past as secular by the shebaits. We are 
of opinion that these instances should be 
treated as abuse of trust on the part of 
the shebaits, and do not affect the charac¬ 
ter of the remaining propertif^s if they 
have all along been treated as debutter. 

It is contended on behalf of the re¬ 
spondents that some indications of debutter 
are wanting in this case. It is urged that 
there are no turns of worship, and it does 
not appear that any pujari was originally 
appointed. There is no evidence that any 
pujari was originally appointed when the 
deities were consecrated al)out 70 years 
ago, lull it must have been, because* the 
parties being sudras the puja could not 
have been performed without a pujari. 
Provision for turns of worship does notjseem 
to be necessary in the present case because 
there are priests appointed, and there is 
separate establishment for the debutter 
estate located on the thalcurbati for manag¬ 
ing the dehskeba. The shebaits acted 
jointly whenever occasion arose for any joint 
action being taken by themselves which 
could not be done by debutter agents, such 
as bringing suits for rent, until recently, 
when Rad ha Biiiode refused to do so and 
denied the debutter character of the pro¬ 
perties. 

The last question is whether all the pro¬ 
perties in suit are debutter. Properties 
Nos. 1, 13, 17,18 and 26 are covered by the 
documents by which they were either ex¬ 
pressly acquired for the deities or affirmed 
their debutter character. 

The learned Pleader for the appellant has 
placed before us certain other amalnamas. 

Plot No. 38 consisting of 3 bighas 12 cottas 
2 chitaks bearing a rent of Rs. 5-1-0 is 
covered by amalnama dated the 14th April, 
1853, granted to Peary Lai and Moni Mohun 
Mondal shebaits of Gopal Jew Thakur. 
With respect to holding No. 6 there is an 
amalnama dated the 13th September 1852 
(Ex. 9) granted to Gopal Jew Thakur’s 
shebaits Peary Lalland Moni Mohun Mondal, 
area 17 cottas 10 chitaks at a rent of 15 
annas and three pies. See also kabiUiyat 
of the same date [Ex. 25 (.g)], and rent 
receipt dated 28th June 1893 granted to 
Gopal, Jew Thakur’s s/ie6aies,Banke Behari 
Mondals and others (Ex. 162:2). Item No. 21 
in the list of documents filed in Suit No. 
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206 of 1915 shows that “certified copy of 
name registration" in holding No. 6 under 
Permanent Settlement was filed in the suit. 
Holding No. 37, consisting of 6 bighas 4 
cottas 16 chitaks, rent Rs. 9-8-3, is covered 
by amalnama dated the 27th April 1852 
granted to Gopal Jew Thakur’s shebaits 
Peary Lall and Moni Mohun Mondal, the 
kabuliyat of the same date (Ex. 25a) and the 
rent receipts for 1892, 1893, 1901 and 1903 
(Exs. 16^2, 16z3, 16-0, 16z', proved by Hem 
Sarkar) granted to owner “Gopal Jew 
Thakur’s shebaits Banke Behari Lall Mondal 
and others.’’’ Item No. 22 in the list of 
documents filed in Suit No. 206 of 1915 shows 
that “certified copy of name registration in 
holding No. 37 under Permanent Settle¬ 
ment" was filed in that suit. 

It is contended on behalf of the respon¬ 
dents that holdings Nos. 38, 6 and 33 had 
not been claimed in the suit though they 
are covered by amalnamas. The schedule 
to the plaint, however, does not give the 
numbers of holdings of all the properties 
claimed. Some are described by holding 
numbers,'others by Municipal premises 
numbers. It does not appear to which of 
the properties (if any) mentioned in the 
schedule of the plaint they relate. 

Then there area large number of kabuliyals 
executed by tenants in favour of the shebaits 
of the deities, and rent receipts granted by 
them in respect of some holdings. For 
tance, Ex. 18 (4) kabuliyat dated the 30tn 
April 1»75, was executed by a tenantin favour 
of Gopal Jew Thakur’s shebait in respect 
of 4 cottas 10 chitaks 4^ gandas of laud 
out of the lakheraj land “dedicated the 
sheba of Sri Sri Iswar Debatas establishedby 
our ancestors.” There are 10 such register¬ 
ed kabuliyats containing similar description 

between the years 1890 and 1911 in 
of the shebaits (See Ex. 18 eeries). Then 
there are a large number of receipts ov 
the shebaits to the tenants in respect o 
various parcels of lands (See Ex. 20 series). 
For instance Ex. 20-J. described the 
as “Sri Sri Iswar Jew’s shebaits 9^®? j i* 
Kumar Mondal and Nil Madhab Mondal. 
The names of other Mondals as shebaits occ 
in other receipts. In the rent receipts 
series the name of the defendant . 
Binode appears along with those ® j « 
Mondals, and the property is descrioe 
"'mahal debutter." There are also g, 

number of rent receiptsgrantedby iheL 

torate to the shebaits. For instance ^ . 

(27) dated the g3rd June 189g desenbes m 
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"owner” as Sri Sri Gopal Jew Thakur's 
shtbaits Banke Behari Lai Mondal and 
others (rent Rs. 9-8 3) which relates to 
holding No 37 consisting of 6 bighas 4 
caWo 10 c/iitofcs of land covered by amal- 
namas Ex. 10. These receipts cover a 
period of 27 years (from 1892 to 1918). 
Then there are rent decrees obtained by 
the Mondals including the defendant 
Radha Binode as shebaits of Gopal Jew 
Thakur against tenants [see Ex. 32 [b}] in 
the years 1904 and lOOti. 

_ It appears from the evidence of both 
sides that a large number of documents 
were stolen from the dchutter cutchery 
(office) HemSarkar, gomashta of the 
(hbutter estate, says “on return from home 
I found that all documents have been stolen 
from my cutchery within the temple” 
and that information was lodged with the 
Police. His statements are supported by 
Kishori Lall Mondal (one of the shebaits) 
who further stated that everybody there 
said that this theft had been committed 
by defendant No. 1. Every body suspect¬ 
ed the defendant No. latthe time. I did 
suspect him much, Radha Benode 
the defendant No. 1 says “eight or ten days 
after the theft of documents from the office 
within the compound of the temple I heard 
about it. The theft was not committed 
by me. I have no hand in it." However, 
that may be, the evidence shows that 
documents were stolen from the debutter 

offices. It also appears that a large number 

of documents filed in Suit No. 206 ot 1915 
were missing from the District Judges 
Court. Hem Sarkar says “In the previous 
suit all the collection papers were filed 
by me in this Court. They were missing 
from the District Judge's Court. Babu 
Debendra Bose applied for return of these 
collection papers. They could not be found. 
A list of documents was filed in the case. 

Debendra Bose, Pleader, has been 
examined and he says that he applied 
for the return of documents in April, 
1919 and that the record mohxtrrir showed 
him on a reference to the record that 
® large number of documents were miss¬ 
ing and that on making enquiries he 
found the box empty in the office of the 
Adlitional District Judge. Not a single 
document could be found in the box and 
that all collection parpers were in the box. 

A copy of the list of the documents filed 
in Suit No, 206 of 1915 has been produced 


this case and marked Ex. No. 17. We have 
referred to some of the items in the list. 

As stated above properties Nos. 1, 13, 
17, 18, and 25 are identified with docu¬ 
ments showing their debutter character, 
but the mass oikabuliyatssLud rent receipts, 
rent decrees and amaliiainas have not been 
identified with the other properties claimed. 
But all the properties claimed are under 
the management of debutter staff, so that 
all the properties are separately managed 
and the income thereof appropriated to 
deb sheba. Hem Sarkar the gomashta says 
that he has been in the service of the 
debiitter estate for the last 20 or 22 years 
and before him his elder brother made 
the collections. “I take my salary from 
the debutler estate. There are servants, 
priests, a.nd durwans in the temple. They 
are also paid from the usufruct of the 
debuttcr estate. Tlie temples are repaired 
with the said usufruct of the debuiter 
estate. I pay rents and taxes for the pro¬ 
perties. In the previous suit all the col¬ 
lection papers were filed by me in this 
Court. They were missing from the Dis¬ 
trict Judge's Court.I know all the 

debutter properties. There were rent suits 
regarding the debutter properties, shebaits 
used to inspect the collection papers and 
jama^kharch kept by me Defendant No. 1 
and others signed them after inspecting 
them. In the previous suit I filed collec¬ 
tion papers signed by the defendant No. 1... 
Court of Wards took charge of the estate 
of defendant No. 1 and Gopi Krishna 
Mondal in 1280 or 1282. (^ourt of Wards 
did not take charge of the debutter proper¬ 
ties. I did not make any payment to the 
Court of Wards. I do not manage their 
secular properties. Defendant No. 1 ad¬ 
mitted those properties to be dehutter. 
Defendant No. 1 now denies these proper¬ 
ties to be debutter. Other co-sharers still 

admit the properties to be dehutter .I 

say that the properties are debutter as all 
alon*' collections have been made in the 
name of the idol and as the usufruct of 
the properties has been spent for the 

worship of the idol." 

Kishori Lall Mondal (one of the shebaits), 

aeed 60 years, says thut the sheba 
is performed with the usufruct from 
debuiter properties. The disputed lands 
ore dehutter properties.Ihe entire in¬ 

come of the dehutter estate is spent for 
deb shebu. Gopal Chandra Chakravarty says 
he was the pnest in the temple from 1279 
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to 12.5 and his son has been priest for 
the last 20 years. We have already 
referred to the evidence uf Radha Benode 
the defendant No. 1. He says he signed 
plaints in suit for rents against tenants. 
“Hem Sarkar manages the disputed proper¬ 
ties for all the co-sharers...Hem Sarkar 
sometimes showed me the collection papers 
and jama-kharch. 1 cannot re-collect if I 
signed them...Hem Sarkar realized 16 
annas-share of the rents regarding the 
disputed properties...! never took any share 
of the usufruct of the disputed properties. 
Pu;a and parhaii have been performed 
there. I gave evidence in Suit No. 206. 
I said in the previous case “the worship 
is carried on now as before.” I also said 
“tliere is no neglect or defect in the same." 
The worship is still carried on in the 

temple.my father was a shehait of 

the idols as 1 am one of the shebaits. My 
father was a shehait of the thakur. My 
grandfather was also a shebait, After 
my father’s death the estate was taken 
charge of by the Court of Wards. I cannot 
say if the Court of Wards took charge of 
the disputed properties. I did not enquire 
if Court of Wards took charge of the dis¬ 
puted properties.” 

It will be seen from the evidence on both 
the sides that the disputed properties have 
all along been treated as debuttei', and 
the income applied to the deb sheba. The 
parties have been s/ie/>aif5 for generations. 
Hem Sarkar has been collecting rents of 
the disputed properties as debutter for at 
least 20 years and before him his brother 
used to make the collections. The Court 
of Wards took charge of the personal 
properties of Radha Binode in 1875, but 
not of the disputed properties. That was 
about half a century ago. The evidence 
of Kishori Mondal, aged 60 years, and 
Radha Binode, aged 57 years, shows 
that they never took the usufruct of the 
properties in dispute. Although, therefore, 
the properties (other than five) have not 
been connected with the documentary evi¬ 
dence, there is no doubt that they have all 
along been treated as debuiter. We have 
the positive evidence of Hem Sarkar of such 
treatment for at least 22 years and there 
is no suggestion that the income of the 
properties in suit has at any time been 
applied for purposes other than deb sheba 
>. There is also no doubt of the identity of the 
properties, because admittedly the‘income 
of all the properties have always been ap¬ 


propriated to deb shtba. It is true that the 
income of two properties not debutter, vie., 
the rents realized from Sir Asutosh Mooker* 
jee and Babu Dwarka Nath" Chakravarti 
are applied for deb sheba. Hem Sarkar 
says that he appropriated the said rents 
for deb sheba, as the usufruct of the de- 
butter properties are not sufficient to cover 
the expenditure of the deb sheba, and that 
the Mondals pay something from their 
funds, when necessary, to meet the eX' 
penses of the deb sheba. The two pro¬ 
perties, however, are not claimed as Je- 
butter. It is said on behalf of the respon¬ 
dent that the properties applied to the 
deb sheba have varied from time to time. 
But, excepting a portion of holdings Nos. 

20 and 21-C which were made debutter by 
the partition deed of 1872 (i. e., about half 
a century ago), it does not appear that 
any other property was added as debutter 
since the time of the founders Peary Lall 
and Moni Mohun. 

So far as the compensation money award¬ 
ed under the land acquisition case of 1910, 
viz.. Rs. 4772-12-0 (Item No. 16 to the sche¬ 
dule to the plaint) concerned, it is still 
in deposit in the Collectorate, and Radha 
Binode says it was not allowed to he 
withdrawn because the a ward was in favour 
of the deities. That money can be with¬ 
drawn by the shebaits if a declaration he 
made that it is debutter property. But t^ 
compensation money awarded in resp^^ 
of 99 and 103, Russa Road, viz., Rs. 8.297 
and Its. 3,6,711-6-7 (Items Nos. 15 and 

14 of the schedule to the plaint) have 
withdrawn by each co-sharer according w 
his share. There is no prayer for 

of the sum withdrawn by each from hJfflj 
There being no prayer for consequent! 
relief, wo do not. see how we can mas 
any declaration with respect - to /J®. I 
compensation, which, moreover, will ne i 
fructuous. , A I 

In the circumstances it is declared tn ff 
all the properties mentioned in the f 

to the plaint except the Items Nos. j 1 

15 are debutter properties. Bet the d ■ 

be drawn up accordingly. We <^trect * 
the parties do bear their own .■ 

both Courts. }.« a 

The Government securities put I 

Narendra Nath Mondal as security fuT^ M 
of this appeal will be returned to hiju* , 1 

z. K. t I 
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CALCUTTA HIGH COURT. 
FULL BENCH. 

RisFiSKENCE No. 3 OF 1924 
May 6, 19:^5. 

Present;—Justice sir Hugh Walmsley, 
Kt., Justice Sir Babington 
Newbou^Jd, Kt.. Mr. Justice C. 0. 
Ghose, Mr.‘ Justice Suhrawardy and 
Mr. Justice B. B. Ghose. 
BECHARAM CHOUDHURI and others— 
Defendants—Appellants 
versus 

PURAN CHANDRA CHATTERJI 


AND OTHBRS—PLAIKTIFFS—RESPONDENTS. 

Btngal Tenancy Act {VIII oi W.5. lO'J—Cii'il 

Procedure Coie{Act V of 190S\ s. OS, 0. XXIII, r. / - 
Letters Patent (Cat ), cl. 36-~Applicalion for settle¬ 
ment of rent—Withdrawal of application with leave 
to bring fresh suit, e^ectof—Suit, whether maintain¬ 
able—Appeal—Difference of opinion—Procedure. 

Held, by the majority (Suhrawardy, •/. dissenting), 
wat whoa an application under s, 105 of the Bengal 
Tenancy Act for th? settlement of rent is withdrawn 
with liberty to bring a fresh suit, a suit for enhance* 
inent of rent is barred by the provisions of a. 109 of 
the B;ngal Tenancy Act. [p. 642, col. 1.] 

Per 5uAraujar(^ J.—The intention of the Legisla¬ 
ture under s. 9i oTThe C. P. C. is to uphold a deci¬ 
sion under appeal or review, where the Judges are 
equally divided in opinion as to its correctness thus 
giving effect to the concurrent view of two Judges in 
^ference to that of one Judge though the latter may 
be the Senior Judge composing the Bench, [p. 641, 
ool. l.j 

Per Walmsley, J.—In case of a difference of opin¬ 
ion between the Judges of a Division Court hearing 
un appeal the opinion of the Senior Judge prevails 
l^der cl. 36 of the Letters Patent of the Calcutta 
High Court, [p. 638, col. L] 

R&ference, in Letters Patent Appeals 
No 3. 2 and 3 of 1 1924 in Appeals from Orders 
No 3. 19 and 20 of 1923, against the orders 
of the Subordinate Judge, Third Court, 
2ii;-Pergannah3, dated the 7th August 1922, 
reversing those of the Munsif, First Court, 
at Baraset, dated the 8th October 1920, 

JUDGMENT OF THE DIVISION 


BENCH. 

Walmsley, J,—[November 22,1924].— 
These appeals are preferred by the de¬ 
fendants and they arise from suits brought 
Ijythe landlord for rent and for enhance¬ 
ment of the existing rents. The landlord’s 
claim-was made under s. 7 of the Bengal 
Tenancy Act. 

In the Record of Rights the tenures were 
described as permanent, but gair mokurrari. 
The defendants asserted that the latter part 
. of the entry -vras erroneous and that their 
nnts were really fixed. 

^^fter the publication of the Record ^ of 
^ Rights the landlord pre.sented an application 

8.195 of the Tenancy Act for the 
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settlement of a fair rent on these tenures' 
but he witlulrew the application and 
obtained from tlie Settlement Olheer an 

order permitting him to institute civil suits 
for the same purpo.se. 

Both tlie Courts below have held thfif 
s. 109 of the Tenancy Act does not bar the 
suits, on the ground that the application 
unders. 105 was withdrawn willi permission 
to bring civil suits. On the merits, iiowever 
they disagreed, in so far as the claim 
for enhancement is concerned. The First 
Court found tliat the defendants were 
entitled to a presumption under s. 50 of the 

Act, while the Appellate Court held that the 
defendants could not claim the benefit of 
that presumption. The result was that 

the latter Court remanded the suits to the 
First Court for the determination of fair 
rents. It is against these orders of remand 
that the appeals are directed. 

The principal argument on behalf of the 
defendants is that s. 109 of the Tenancy 
Act does bar the suits. Two other argu- 
ments were put forward, namely, that the 
status of the defendants was that of raiyats 
and that in Suit No. 2 at any rate the evi¬ 
dence as to uniformity of rent is conclusive; 
but on examination of the record it appears 
that one of these arguments was not set 
out in the memorandum of appeal, and that 
the other is disposed of by the Judge’s ac¬ 
ceptance of the landlord's jama wasil baki 
papers. 

On the principal question, reliance is 
placed by the landlord on the case of Saraj 
Kumar Acharji v. Umed AH (1). That case 
however, is in opposition to other decisions 
of an earlier and a later date. There is the 
case of Abeda Khalun v. Majabali Chow- 
dkury (2), followed by the case of Diiio Nath 
Sikdar y. Anadi Krishna Dull (3.) in which 
the judgment was delivered by one of the 
Judges who decided Abtda Khatunscase (2j, 
This later case is important because it shows 
that in the earlier case no emphasis was 
placed upon the absence of permission to 
withdraw, the point upon which Abtda 
Khatuns case (2), was distinguished in 
Saraj Kumar Acharji's case (J). Again 
there is the case of Sasi Kanta Acharjya 
V. Salim Sheikh (4). I think, therefore, that 

(1) 63 Ind. Gas. 95t; 35 C. L. J. 19; 25 C. \V. N. 
1022; (1922) A. I. R. (C.) 251. 

(2) 59 Ind. Gas. 760; 48 C. 157; 24 C. W. N. 1020; 
33 C. L. J. 304. 

(3) 83 Ind. Gas. 873; 28 C. W. N. 703; (1924) A I 
R. 854. 

(4) 74 Ind. Gas. 1001; 50 G. 626; 27 C, W. N. 9871 

(1923) A. I. K. (C. 624. ' ■ ‘ 
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the current of authority is against the view decision by their Lordships that I ventu 


jaken by the lower Appellate Court. So 
far as I am myself concerned, morever, I 
am in the position that 1 was a party to 
the judgments in the case of Dino Kaih 
StkdarwAnadi Krishna Dull (3) and .Sa-ri 
Kanta Acharjya v. Salim Sheikh (4), and I 

argument which would 
induce me to change my views. 

It is said tliat we ought to refer the case 
to a Full Bench, but I venture to think that 
the decisions to which I have referred make 
that course unnecessaiy. 

In my opinion the appeals should be 
allowed, and the order of remand set aside. 

My learned brother is of opinion that the 
appeals should be dismissed with costs 
According to s. 36 of the Letters Patent as 
explained in the case of Bhaidas Shirdas v. 
Bai Gulab (5), my opinion prevails with the 
lesult that the ap])eals are allowed 'with 
costs and the plaintiff s suits for enhance* 
ment of rent are dismissed. The hearing 
fee in this Court is assessed at one gold 
mohur in each case. 

Suhrawapdy, J.—[November 22, 
1923.] I adhere to the view adopted in the 
case of Saraj Kumar Acharji v. Umed AH 
(1), to which decision I was a party. The 
matter was further considered on review 
from that decision and the same view was 
upheld. It is not necessarj' to repeat the 
reason on which our opinion was based. 

I would, therefore, dismiss these appeals 
with costs. 

Walmsley, J,— [January 8, 1924].— 
After we had delivered our judgments 
and intimated that, under s. 36 of Letters 
Patent, the opinion of the Senior Judge 
would prevail, we were asked to hear 
aiguments on this last point. It was 
urged that the decision which I have men¬ 
tioned related only to appeals from the 
Original Side of this Oourt. It is true that 
the decision was in such an appeal, but I 
can find nothing in the wording of the 
judgment to indicate that the rule is ap¬ 
plicable to one kind of appeal and not to 
another. 

My learned brother has examined the 
authorities with elaborate care, and come 
to a different conclusion. It is only on 

clearness, as I think, of the 

(5) 60 Ind. Gas. 822; 48 I. A. 181; 25 C. W N 605- 


decision by their Lordships that I venture 
to differ. 

\A’e cannot continue to differ ad infinitum 
as to the effect of our difference, so with my 
learned brother’s assent, I direct that my 
opinion shall prevail, and that the appeals 
shall be allowed. 

Suhrawardy, J,—[Jamtray 8, 1924]. 
—We have differed as to the order to 
be passed in this case, my learned brother 
being for allowing the appeal while in 
my view it ought to be dismissed. Ap¬ 
parently and in accordance with the un¬ 
varying practice of this Court as well as 
all the other High Courts of India, 
this appeal should be dismissed under 
s. 98 C. P. C., but it is argued, on the 
authority of the recent judgment of the 
Judicial Committee in the case of Bhaidas 
Shivdas v. Bai Gulab (5), that this appeal 
should be decreed in accordance with 
the judgment of the Senior Judge under cL 
36 of the Letters Patent of 1865 governing 
this High Court. 

Before considering the Privy Council 
judgment above referred to, it will be profit¬ 
able to try and find the law as is to be 
found in the Letters Patent and the C. P- C. 

Clause 15 of the Charter provides for 
appeals within the High Court viz., from 
the judgment of a Judge of the High Court 
to a Bench of the same Court. Clause 16 
invests the High Court with appellate 
jurisdiction over the Provincial Courts, 
Clause 36 regulates the procedure to be 
followed in the case, among others, of 
difference of opinion between two Judges of 
the Court forming a Division Bench in the 
exercise of either appellate or orieinal 
jurisdiction. If this provision stood alone 
the appellant's contention must prevail 
but cl. 44 makes all the provisions of 
Letters Patent subject to the legislative 
power of the Indian Legislature which wtf 
vested with similar authority by s. 22 of the 
Indian Councils Act, 1801. It is, therefore, i 
necessary to determine if the Legislature j 
has by any subsequent enactment I 

or superseded the provisions of cl. 36 of tn i 
Letters Patent. i J 

Section 96 of the C. P. C., allows appe" i 
not only from one Provincial ^ 

another but from a Provincial Court to t 
High Court which derives this jt^t'isdicti / 
under cl. 16 of the Charter. It 
held that s. 96, C. P. C., concerns ' 

cases not covered by cl. 15 of the Chan 
but in the application of the junadicUWi 


s 
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■vested in the High Court by cl. 16: Debendra 
Nath Das v. Bibudhendra Mayisinyh (6). 
IE 8 96, C. P. C., refers to the jurisilietiou 
vested in the High Court by cl. 16 of the 
Letters Patent, s. 96 which is in the same 
Part as s. 96 and a corollary to it a fortiori 
applies to such appeals. Section 117 of the 
0. P. C., makes Part VII of the Code which 
includes s. 98 applicable to the High Court 
and s. 120 which excludes the applicability 
of certain sections to the High Court does 
not mention s. 98 as one of them. It is, 
therefore, legitimate to suppose that to the 
extent to which s. 98, C. P. C., is incon¬ 
sistent with cl. 36 of the Letters Patent, the 
former has, by virtue of the power conferred 
on the Indian Legislture by cl. 44 of the 
Letters Patent superseded or modified the 
latter. No doubt s. 4, C. P. C. saves pro¬ 
visions of other laws, in the absence of 
specific provision in the Code abrogating or 
superseding them. Such specific provision, 
so far as appeals to which the Code applies 
are concerned, is to be found in s. 98 read 
.with S8. 117"and 120 of the Code. This view 
has been consistently held by all the High 
Courts in India and formed subject of con¬ 
sideration by the Full Benches of Calcutta, 
Bombay and Allahabad: Gossami Sri Sri 
Gridkariji Maharaj Tickait v. Puruskotum 
Gossami (7), Bkuta Jayatsing v. Lakadu 
Dhansing (8) and Husaini Begam v. Collector 
of Uuzaffamagar (9). The Madras High 
Court has also adopted this view: Narayava- 
sami Reddi v. Osuru Reddi (10). It is re¬ 
dundant to observe that this practice has 
been invariably and uniformly followed by 
all the High Courts since the provision as 
now embodied in s. 98, C. P. C., found its 
way into the law of procedure of the Civil 
Courts of the land. In almost every volume 
of the Law Reports, instances of the 
application of s. i(8, C. P. C.,are to be found. 
In the cases of Ahmadi Begum v. Mahasy 
Tarak Nath Ghosh (11) the question of pro¬ 
cedure was considered by Jenkins, C, J., at 
page 424* and in Krishen Dayal Girv. Irskad 
Ali Khan (12), Mookerjee, J., atpage538t, 

(6) 33 Ind. Cas. 745; 43 C. 90 at p. 93. 

(7) 10 C. 814; 5 Ind. Dec. (n. s.) 545. 

(8) 50 Ind. Cas. 715; 43 B. 433; 21 Bom. L. R 

(9) 11 A. 176; A. W. N. (1889) 27; 13 Ind. Jur. 316; 
,6 Ind. Dec. (n. s.) 540. 

, (10) 25 M. 548. „„ ,,,, kt 

(U) 21 Ind. Cas. 233; 18 C. L. J. 399; 17 C. ^V. 

H73. 

. (12) 31 Ind. Cas. 965; 22 C. L. J. S2o. _ 

. ^*Page of 18 0. L. J.—[A’d.j 

■{Pag^e of 22 0. h- 3.—[Ed. 


accepted the same view. I may quote a 
few instances in this Court to show that 
the practice has been uniform since the 
Full Bench decision of Gossami Sri Sri 
Gridkariji Maharaj Tickait v. Purushotum 
Gossami (7) the authority of which has to 
some extent been weakened bv Bhaidass 
case (5) but has not been departed fiom 
even after the promulgation of the Privy 
Council judgment in that case: Mohendro 
Chandra Ganguli v. Ashutosh Ganguii (13), 
Lola Siu’aj Prosad v. Golub (^liand (14), 
Asutosh Roy v. Harinarain Singh Deo (15), 
-4)i7nadi Begum v. Mahasy Tarak Nath 
Ghosh (il), Krishen Dayal Gir v. Irshad Ali 
Khan (12), Amrita Lai Roy v. Secretary of' 
State for India (16), Ram Narain Singh 
V. Chhota Nagpur Banking Association (17), 
Chairman, Cossipore and Chitapore MunicU 
pality V. Corporation of Calcutta (18), Pro- 
motha Nath Pal Choicdhury v. Sonrao Dasi 
Chowdhurani (19), Anilabala Choicdhurani 
V. Direndra Nath Saha (20), Mohini Kanta 
Saha V. Preo Nath Neogy (21), Biman 
Chandra Dutta v. PromothaNath (jhosh{22y 
and Udoy Kumar Das v. Katyani Debi (23) 

It is now necessary to consider the 
judgment of the Privy Council in 
Bhaidas case (5). The suit out of 
which the appeal arose was tried on the 
Original Side of the Bombay High Court 
There was an appeal under cl. 15 of the 
Letters Patent and the Division Bench, 
composed of two Judges, which heard it, 
was divided in opinion, the Chief Justice 
being for allowing the appeal while the 
other learned Judge was for dismissing it. 
The Court apparently in view of the pro- 
visions of s. 98, C. P. 0., dismissed the ap¬ 
peal. In this state of the facts, their Lord- 
ships of the Judicial Committee were of 
opinion, that s. 36 of the Letters Patent 
applied to the case and s. 98 of the Code. 
The essence of their Lordships’ opinion is 

that in the appeal before them, s. 36 of the 

(13) 20 C. 762; 10 Ind. Dec. (x. s.) 514. 

(14) 28 C. 517; 5 C. W. N. 640. 

(le! 46^nl"Ca8^'^447; 35 C. L. J. 221; 22 C. W. N. 

321; 43 C. 332. 

18 54 Ind. Cas. 337; 46 C. 910; 2.3 C. W. N. 727. 

19 58 Ind. Cas. 327; 47 C. 1108; 31 C L. J. 463; 
94^ C W. N. 1011. 

(20) 65 Ind. Cas. 57; 48 C. 577; 25 C. W. N. 178. 

(21) 67 Ind. Cas. 381; 49 C. 661; 36 C. L. J. 309; 
i!022) AIR. (C.) 141. 

^ (22 68 Ind. Cas. 94; 49 C. f86; 36 C. L. J. 295; 
n9^2) A I. R. (C.) 157. 

(23 69 Ind. Cae. 126; 49 C. 948; 35 C. h. J. 92} 
(1922) A. I. R. (C.) 87. 
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Letters Patent should have been applied. 
Though that opinion ’.vas expressed in wide 
and unrestricted terms, it must be taken 
to be c<<ntined to the fact of the case l^e- 
f'tre them. It has been repeatedly urged, 
Vj avoid abuse of application of precedents, 
to read a decision in conjunction with the 
facts of the case on which it is founded. 
TiieJ danger of regarding a decision based 
n’.i a particular set of circumstances which 
were l)efore the Judge's mind and formed 
the mould on which the proposition of law, 
however, broadly stated, was shaped cannot 
be overrated and the law on the matter 
has been authoritatively laid down in 
Krdglingery. New Patagonia Meat & Cold 
Storage Co. (24) and Quinn v. Leathern (25). 
Tiie Judicial Committee were considering 
a case under the Letters Patent and it would, 
according to the accepted canons of appli¬ 
cation of precedents, be misconstruction of 
Iheir decision to e.xtend its authority to 
appeals under the C. P. C. which were not 
then under their Lordships’ consideration. 
This is patent from the arguments of Coun¬ 
sel at the bar who cited authorities relating 
only to that particular class of appeals. 
This is also apparent from their Lordships 
remark that the proposition they were 
laying down was not novel in India. Had 
their Lordships intended that the view they 
■were expressing was intended to qualify 
the interpretation put by the Indian High 
Courts on s. 98, C. P. C., they would have 
surely expressed themselves in quite a 
different language, foras I have observed, 
all the High Courts in India had been 
unanimous in const ruing 3 . 9:*, C. P. C. 
contrary to their Lordships’ supposed opi¬ 
nion.- Futhermore, their Lordships referred 
in support of their view, to three Indian 
cases the facts of which undoutedly in¬ 
voked the operation of cl. 36 of the Letters 
Patent. No reference is made to the Pull 
Bench decision of the High Courts in 
India holding s. 98, C. P. C., applicable 
to cases from the mofussil specially 
that of the Bombay High Court (from 
which the appeal in Bhaidas' [ca^e (5) 
was taken to the Privy Council] passed 
shortly before. Bhuta Jayatsing v. Lakadu 
Dhansing (8) in which the learned Chief 
Justice has so ably and thoroughly discuss¬ 
ed the question as to put it beyond cavil 

(2i) (1914) A. C. 25 at p. 40; 83 L. J. Ch. 79- 105 
L. T. 802; 58 S. J. 97; 30 T. L. R. 114. 

(25) (1901) A. C. 495 at p. 506; 70 L. J. P. C 76- 
65 J. P. 708; 50 AT. E. 139; 85 L. T. 289; 17 T. L. H. 
743. 


Now, with regard to the cases on which reli¬ 
ance is placed by the Judicial Committee the 
cases Irom Allahabad and iladras were of 
appeals under cJ. 15 of the Letters Patent. 
The reference to the Calcutta case, namely, 
the case of Nundeeput Mahta v. Alexander 
Shaw Urquhart (26) which was an appeal 
from the mofiissil presents on the face of 
it some difficulty. But on closer examina¬ 
tion it will be abundantly clear that the 
case supports the view pronounced by their 
Lordships while it does not militate against 
the view I am advocating. That case was 
decided in 1870. The C. P. C., then in 
force was Act VIII of 1859 which con¬ 
tained no provision in case of difference 
of opinion between the Judges hearing a 
case. This omission was supplied by the 
supplementary enactment of Act XXIIIof 
1861, s. 23 of which for the first time laid 
down the procedure similar to that in s. 98, 
C. P. 0. That Act was passed before the 
High Court's Letters Patent of 1862 or 
1865 and is headed as not to be applic¬ 
able to Courts established by Royal Char¬ 
ter. After the establishment of the High 
Court, therefore, there was no provision 
governing such cases except s. 36 of the 
Letters Patent. Though Act XXI1I_ of 
1861 was made by the rules of the High 
Court framed under its general powers 
applicable to it, there "was no enactment 
as contemplated by cl. 44 of the Letters 
Patent by the Indian Legislature modify¬ 
ing cl. 36. Norman, C. J., was. therefore, 
right in saying that the case before hint 
was governed by cl. 36 of the Lettem 
Patent. The provision contained in s* "J 
of the Act XX HI of 1861 was included 
in the C. P. C., of 3877, carried over to the 
Code of 1882 and reproduced in s. 98 of the 
present Code. It, is, therefore, clear that 
when NuTcdeeput's case (26) was decided, 
cl. 36 of the Letters Patent was the only 
provision of law in force even in cases 
coming from mofassil. This case. 
fore, is no authority for the proposition tha 
cl. 36 of the Letters Patent is still apph* 
cable to mufassil cases. 

I may add that the right to ? 

second appeal to the High Court is graniea 
by a. 100 of the C. P. C., and is also 
tricted in some cases by that Code, tn 
virtually qualifying the general 
jurisdiction of the High Court 
vineial Courts conferred by cl. 1® 01 

(26) 13W. E. 203; 4B.L. R.A. m 
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Letters Patent. Section 117 of the Code 
makes all the provisions relating to ap¬ 
peals, as contained in the Code applicable 
to the High Court and s. 12U does not ex¬ 
clude this specific provision. 

In this connection reference may be made 
•to r. 6 of 0. XLVll relating to reviews 
where siraiiai* procedure is laid down. It 
is evident that the intention of the Indian 
Legislature is to uphold a decision, under 
appeal or review, where the Judges are 
equally divided in opinion as to its correct- 
; ness thus giving effect to the concurrent 
view of tAvo Judges in preference to that 
■ of one Judge though the latter may be the 
Senior Judge composing the Bench. 

For the reasons given abi)ve I am of 
opinion that under s. 98, C. P. C. these ap¬ 
peals ought to be dismissed. 

• • “ ‘"" 

Letters Patent Appeals came before 
.Justice Sir N. R. Chattei-jea, Kt., Justice 
. Sir Ewart CTveaves, Kt., and Mr. Justice 
,Panton,.and they referred the cases to the 
Full Bench by the followiiig 
ORDER OF REFERENCE.— 
[December 1, 192-4].—One of the questions 
which arises in this appeal is whether s. 109 
. of the Bengal Tenancy Act operates as a bar 
to,a suit for enhancement of rent by reason 
tof a previous application under s. 105 having 
been withdrawn with liberty to bring 
a fresh suit. There is a conflict of decisions 
,OEjhe point. See Saraj Kumar Acharji 
:.V. Umed AH (1) and Abeda Khatun v. 
Majubali Chowdhury (2) and Vino Nath 
.Sikdar v. Anadi Krishna Dutt (3). 
.We think the question should he re¬ 
ferred .to a Full Bench for decision 
and we accordingly refer the following 
question to the Full Bench. When an 
application under s. 105 of the Bengal 
Tenancy Act for settlement of rent is 
withdrawn with liberty to bring a fresh 
suit, whether a suit for enhancement of 
rent, is ban*ed by the provisions of s. 109 
of the Bengal Tenancy Act. _ As the 
question arises in a second appeal (Mis¬ 
cellaneous) the whole appeal is referred 
'to the Full Bench. 

This order'governs the connected Appeal 

No. 3 of 1924. 

. E^ihu Shib Chandra Palit (^assisted by 
;Babu Sarasija Kanta Palit), for the Appel- 
lante..,. 

Babu Bupendra Kumar Milter (with hhn 
Babu Dharmadas Sett), for the Respondents. 


JUDGMENT OF THE FULL 

BENCH. 

Walnisley, J.—I.Ua.// G, l.)21].—T!ie 
question refened is as follows:—“ V, lu-iian 
api)licalion under; s. 10.3 of the Bengal 
Tenancy Act for seltlemeiit of rent is 
withdrawn with liberty to bring a fresh 
suit, whether a suit for enhancement of rent 
is barred by the provisions of s. H)l) of the 
Bengal Tenancy Act. " 

There have been several conllicting deci¬ 
sions on the question but 1 do not thinlv. 
it Avould serve any useful j)urpose to discuss 
them or even to enumerate them. It is 
enough to say that one set of decisions 
favours the view that an a))plieatioii under 
s. 105 (or s. lOb) of the Tenancy Act, if 
withdrawn by ponni-ssioii of the (’ourt, is 
to be regarded as not having been made, 
while the otlier set ])roceeds on the footing 
that the making of an application under 
either of those sections, whatever be its 
fate afterwards, brings into o])eration the 
prohibition contained in s. lO'J of the Ten¬ 
ancy Act. 

The words of s. 109 are those: “Subject 
to the provisions of s. 10!)A a Civil Court 
shall not entertain any ap dication or suit 
concerning any matter which is or has 
already been the subject of an application 
made/[8\iit instituted or proceedings taken 
under ss. 105 to 108 (both inclusive).’'] The 
provisions of s. 109A have no bearing on 
the present matter. 

The words ‘ subject of an application 
made ’ seem to me so clear as to admit of 
only one interpretation, and that is that 
once an application is made, the Civil Court 
cannot entertain an application or suit in 
respect of the same matter. It is of no conse¬ 
quence what happens to the ap plication : 
it may he prosecuted to a cone usion, or 
abandoned, or dismissed for default, or 
withdrawn by leave of the Court or without 
the leave of the Court. It is the fact of the 
application being made, and not the manner 
of its disposal that has to he considered. 

The view that the presiding officer can 
prevent the makingofthe application from 
producing the result by permitting its with¬ 
drawal, involves the necessity of adding a 
gloss to the words of the section, and olfends 
against the principle that the words of a 
Statute must he understood in their plain 

and ordinary meaning. ... , . 

In iny opinion, therefore, it is the making 

of the application that brings into pLy the 

.prohibition of s. 109, and the answer that 
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Iwould give ^to the ^ reference is to that 
'efrecf, hafn^y,'that if an application is 
made under s. 105 of the Bengal Tenancy 
Act, and subsequently withdrawn whether 
with or \vithout the permission of the 
Couit. a suit on the same subject-matter is 
barred by the provisions of s. 109 of the Ten¬ 
ancy Act; and as concerns the appealswhich 
have given rise to the reference, I would 
allow them and dismiss the suits as not 
maintainable. The plaintiffs must pay the 
costs of the other side in all the Courts. The 
hearing fee in this Court for all the hearing 
is assessed at ten gold mohurs for the two 
appeals. 

Newbould, J.— [4/ay 6. 1925].—lagree 
that the question referred to this Full 
Bench should be answered in the affirma¬ 
tive for the reasons given by my learned 
brother Walmsley, J. in the judgment 
which he has just delivered. 

I was one of the Judges who held in the 
case of Mohammed Ayejuddin Mia v Prodyot 
Kumar Tayoi-e (27), that a suit lies to cor¬ 
rect an entry m a finally published Record 
of Rights and that the fact that an applica¬ 
tion under s. 106 of the Bengal Tenancy 
Act was withdrawn does not bar the juns- 
diction of the Civil Court to deal with the 
matter. In the judgment in that case no 
reasons are given for that decision. I have 
no doubt that the reason is that, at the time 
of hc^ring^, the decisions of this Court were 

case of Ckiodithy 
Fulsi Singh (28), it had been held that an 
application under s. 105 which had been 
mthdrawn must be treated as non-existent 
1 hat decision appears to have been followed 
without question until doubt was thrown 

judgment in the case of 
Abeda khatun v. Majuhali Chowudhury (2) 

This case was decided a short time before the 
hearing of the case oi Mohammed Ayejud^ 
din Mia v. Prodyot Kumar Tagore (27) and 
had not been reported. Had we been 
aware of that decision our judgment would 
certainly have contained some reference to 
the law on this point. The point is men¬ 
tioned as subsidiary to the question whether 
a civil suit lies to correct an entry in the 
Record of Rights, It was contended on behalf 
of the appellant in that appeal that s 106 
of the Bengal Tenancy Act provided an 
exclusive remedy. Afi.er discussing the 
rulings on this point we decided it 
against the appellant without any fur- 

fi 5?®- 0. 359: 25 C. W N n 

18 Ind. Oas. 130; 40 0. 428; 17 C. W. 467 
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ther mention of the subsidiary ques¬ 
tion which is identical with the subject of 
the present Full Bench Reference. Now 
that i have considered this question more 
carefully and am no longer bound by the 
authority of previous decisions I have no 
doubt as^to the meaning of s. 109 of the 
Bengal Tenancy Act. It clearly bars a suit 
for enhancement of rent in a Civil Court 
after an application has been made under 
s. 105 of the Bengal Tenancy Act for settle¬ 
ment of rent even though that application 
has been withdrawn with liberty to bring a 
fresh suit. 

I also agree with my learned brother 
Walmsley, J. that the appeals should be 
allowed and the order of remand set aside. 

C. C. Ghose, J,— [May 6,1925].—The 
facts of the case giving rise to this Full 
Bench Reference are set out in the judg¬ 
ments of Mr. Justice Walmsley and Mr, 
Justice Suhrawardy dated the 22nd 
November, 1923, and it is, therefore, un¬ 
necessary for me to set out the same 
again. The learned J udges differed ds to 
the proper construction of s. 109 of the 
Bengal Tenancy Act and thereupon 'there 
was an appeal under s. 15 of the Letters 
Patent. The learned Judges who heard the 
Letters Patent appeal were of opinion that 
having regard to the conflict of decisions 
on the question of the proper interpretation 
ofs. 109 of the Bengal Tenancy Act, the 
following question should be referred to the 
Full Bench: “When an application under 
a. 105 of the Bejogal Tenancy Act for settle¬ 
ment of rent is withdrawn with liberty to 
bring a fresh suit, whether a suit for en¬ 
hancement of rent is barred by the provi¬ 
sions of s. 109 of the Bengal Tenancy Act. 
This Reference came on for hearing before 
us on the 27th April. There is no doubt 
that there has been a conflict of decisions 
on the question : [see the cases mentioned 
in the order of the referring Judges and the 
case of Sasi Kanta Acharjya v. 

Sheikh (4).] 

The question depends on the proper con¬ 
struction of s. 109 of the Bengal Tenancy 
Act which runs as follows:— 

“Subject to the provisions of s. 109A, * 
Civil Court shall not entertain any 
tion or suit concerning any matter whicn 
is or has already been the subject of 
application made, [suit instituted or pnj' 
ceedings taken under ss. 105 to 108 (bom 
inclusive).”] 

Now. it is settled law that in constTuiDl 


m 
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the words of a Statute one must give to them 
their plain, grammatical, natural and ordin¬ 
ary meaning and, in my opinion, construing 
this section according to the rule indicated 
above, it would follow that once a matter is 
or has been the subject of an application 
made under s. 105 of the Bengal Tenancy 
Act a Civil Court cannot entertain an appli¬ 
cation or suit in respect of the same matter. 

In my view, it is wholly immaterial for the 
purposes of construction of s. 109 whether 
the application referred to above has been 
withdrawn with or without the leave of the 
Revenue Officer under s. 105 or whether the 


• ^ •u' a i, 

The policy of the law seems to bVlfiaJ*^a 
party should not have two co-SKlstijp^rights; 
he may either apply to the Revenue Officer 
or bring a civil suit. Where both the rights 
exist and the former right is not exercised, 
there is no reason why the latter right should 
be denied to him. In my opinion the an¬ 
swer to the Reference should be in the 
negative. The second appeal should ac¬ 
cordingly be dismissed. 

B. B. Ghose, J.-[iVay 6. 1925].-! 

agree with my learned brother Mr. J ustice 
Walmsley, that the answer to the ques¬ 
tion referred to us should be in the 


application has been disposed of on its 
merits by the Revenue Officer. I, therefore, 
agree with Mr. Justice Walmsley in the 
answer which he proposes to give to the 
question referred to the Full Bench and in 
.the order made by him. 

Suhrawardy, J,— [May 6, 1925].—I 
have the misfortune to differ from my 
learned brothers in the answer proposed to 
be given to the Reference. 

The sole question before us is, where an 
application under ss. 105 to 108, Bengal 
Tenancy Act, is made before the Revenue 
Officer and withdrawn with leave to bring 
a fresh ‘suit’, can the matter in dispute form 
the subject of a civil suit. I am not con¬ 
cerned with cases of withdrawal without 
leave or dismissal for non-prosecution of 
such application. I shall, therefore, con¬ 
fine myself to the consideration of the law 
as applicable to the facts of the present 
suit. 

By giving liberty to bring a fresli ‘suit’ 
1 take it that the Revenue Officer meant to 
permit the applicant to present a fresh 
application before him. What is the effect 
of such an order ? When a suit is allowed 
to be withdrawn with leave to bring a fresh 
suit under 0. XXIII, C. P. G., it should be 
regarded as never brought. It is available 
for no purpose. It does not save or give 
fresh start to limitation; nor does it afford 
a fresh cause of action. 

Now, 8.109, Bengal Tenancy Act, shows, 
as it has been held, that the aggrieved 
party has under the law two alternative 
remedies. He can apply under ss. 105 to 
108 before the Revenue Officer or he can 
bring a civil suit for the same purpose. 
By obtaining leave to make a fresh appli¬ 
cation, he has lost none of these reniedies. 
He can, therefore, if he does not exercise his 
right to apply to the Revenue Officer, have 
recourse to the Civil Court. 


affirmative. I had expressed my opinion 
previously in the case of S>asi Kanta 
Acharjya v. Salim Shaikh (4), that the plain 
meaning of the words in s. 109 of the Bengal 
Tenancy Act should be given effect to, and 
the argument addressed to us has not con¬ 
vinced me that I should alter my opinion 
and that the ordinary rule of construction 
of a Statute should be departed from in this 
instance. 

z. K. Appeals allowed: 

Suits dismissed. 


BOMBAY HIGH COURt. 

Second Civil Appeal No. 553 of 1923. 

January 27, 1925. 

Present;—Sir Norman Macleod, Kx., 

Chief Justice, and Mr. Justice Crump. 
LIMBAJI RAVJI HAJARE— Plaintiff- 

Appellant 

versus 

RAHI RAVJI HAJARE— Defendant- 

Respondent. 

Contract Act {IX of 1873). ss. 61,, 05-Specific 
Relief Act (I of 1877), s. J,l-Minor-Alienatwn of 
minors property by unaxithorised person—Suit by 
minor to recover property—Refund, whether can be 
directed—Discretion of Court—Hindu Law-Guar^ 
dianship—Step-mother, position of. 

Sections 64 and 65 of the Contract Act are not 
applicable to cases of contracts which are void ao 
initio, [p. 644, col. 2.] 

When an alienation which a minor seeks to avoid 
on coming of age has been made by some one who waa 
prima facie entitled to bind the minor, he is bound 
to refund the purchase-money when his estate has 
benefited by it. or to hold the property charpd with 
the amount of the debt from which it has been 

freed by the sale, [ibid-] 

Under the Hindu Law the step-mother is not a 
person prima facie entitled to bind her minor step- 
son's estate. A transaction by her with respect to 
the minor’s property is not voidable but void, [toid.l 

Where a minor seeks to recover property alienate 5 l 
by aa unnutWised person, the Court has a discr> 


LIMBAJI RAVJI HAJARE 9. liAlU KAVJl HAJARE. 


tion to direct that the minor shouid refund tlvit 
porticm of the consideration for the alieiialioii hy 
which his estate or himself had benclited. (II 
col. 

(Case-law considered.) 

Second appeal from a decision of llie 
District Judge, Satara, in Appeal Xo. 578 
of ly21, confirming the decree passed by the 
Subordinate Judge at Islampur, in Civil 
Suit Xo. 528 of 1920. 

Air. K. Koyajee, for the Appellant. 

Mr. P. B. Shinqne, for the Respondent. 

JUDGMENT. 

Macleod, C. J,~The plaintiff filed 
this suit to recover possession of the plaint 
land which had belonged to his father, and 
had been mortgaged by him to one Tatya 
Dada. On his father s death the plaintiff. 

. then a minor came under the protection of 
.his step-mother. She redeemed the mort¬ 
gage and sold tlie land to the father of 
aefendants Xos. 2 and 3 who in his turn 
'sold it to defendant Xo. 4. Plaintiff claiin- 
’ ed that his step-mother had no aulliority 
to dispose of his property. 

^Defendant No. 4, who alone contested the 
suit, pleaded that the step-mother was the 
gnardin of the plaintiff during the minor¬ 
ity, that the lands were sold for legal 
necessity to pay oft’ the mortgage and pro¬ 
vide for the marriage expenses of the plaint¬ 
iff, and consequently the sale was binding 
on the plaintiff. If it w’as held to he not 
binding, the defendant should be awarded 
Rs. 800 the consideration for the sale deed 
and.Rs. 100 spent by him on improvements. 
The Trial Judge held that the step-mother 
•was not the natural guardian of the minor 
that the sale-deed was effected for legal ne¬ 
cessity that Rs. 100 had not been spent on im¬ 
provement that the suit was in time, and on 
those findings dismissed the suit with costs. 
Jn appeal the only issue argued was 
‘whether the sale was for the minor’s bene- 
jiit. The District Judge found the issue 
the affirmative and dismissed the appeal 
with costs. We are of opinion that as the 
iMC was .by an unauthorised person 
*xhe plaintiff was entitled to have it set 
ifliside. 

■ 'The, issue whether the sale was for legal 
^necessity w'as irrelevant. But then the 
j^^estioh arises whether the plaintiff should 
jrecover the property without restoring to 
the present purchaser the benefit which 
^ad ^accrued to him by the sale effected by 
liB 's^p-mother. 

We have been referred to ss. 64 and 65 

#l tli©Tndiaa Coatract Act, aud it has been 
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argued tliat ou the analogy.of those sections 
a minor who seeks to avoid a sale of his 
pioi>fcrly by soiiiC one who had no power 
to sell ninsL restore any benefit he has re¬ 
ceived fioni the unauthorised sale. But 
w hen a contract is void ab inito as in this 
case, these sections are not applicable. 
Tiiere is the following passage to the notes 
under s. 64 in the latest Edition of Pollock 
and Mulla at page 355: “It does not fol¬ 
low however that a minor is entitled to 
both repudiate his agreement and to re¬ 
tain specific property which he has acquir¬ 
ed under it, or to recover money after 
receiving for it value which cannot be 
restored. General principles of equity 
seem incompatible with such a result and 
it would certainly be contrary to English 
authority.” But in one of those authorities, 
yottingliam Bermaneni. Benefit Building 
Society v/rhuratan (Ij it was held by the 
House of Lords, approving tlie decision fii 
tlie Court of Appeal, that the mortgage by 
the female in fact was void under the in¬ 
fants Relief Act and that the (Society was 
not entitled to any re-payment of the ad¬ 
vances made to her. Lord Komer, L. J., inife 
Court of Appeal said “the short answer 
that a Court of Equity cannot say:it ^ 
eiiuitable to compel a person to .pay .any 
moneys in respect of a transaction which, as 
against that person, the Legislature has 
declared to be void.” 

When, however, the sale or 
which a minor seeks to avoid on 
of age has been made by some one wtio.w^ 
prima facie entitled to bind the ^ 

IS bound to refund the purchase-mon^y 
when his estate has benefited by it, or* 
hold the property charged with the amoM 
of the debt from wiiich it has been 
by the sale. Mayne, fith Edition, s. 
and lire authorities there cited. 
step mother of the minor cannot 
be a person prima facie entitled to ^ 
him; and her transaction with the mm. P 
property was not voidable but voim 

In Mohori Bibee y. DhaTTnodas Ono \ 
it was held by the Privy Council 
minor was incompetent to contract on 

true construction of the Indian 
Act, so that a mortgage made by a > ;,vns 
was void. The gener,al current of -f 

in India had been that the contra 

(!) (1903) A. C. 6; 72 L. J. Ch. 131; 67 J- L 
W. R. 273; 87 L. T. 529; 19 T. L. K. 54. 

(2) 30 C. 539; 5 Bom. L R. 421; 7 0. W, « » 

30 1 A. 114; 8 Sar. P. C. J. 374 (P. 0.). 
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infants Avere voidable only. Their T.ordsliiiis 
then considered whether the minor on 
avoiding the mortgage should be ordered to 
refund the mortgage money in the follow¬ 
ing passage at page 519*: “Anoiher enact¬ 
ment relied upon as a reason wliy the 
mortgage-money should he relurue<h is s. -11 
of the Specific Relief Actof 18771. which 
is as follows ‘Section 41. On adjudiring 
the cancellation of an instrument, the Court 
may reciuire the party to whom such relief 
is granted to make any compensation to 
the other which justice may require.’ Sec¬ 
tion 38 provides in similar terms for a case 
of rescission of a contract. These sections, 
no doubt, do give a discretion to the Court, 
but the Court of first instance, and subse¬ 
quently the Appellate Court, in the exer¬ 
cise of such discretion, came to the conclu¬ 
sion that under the circumstances of this 
case justice did not require them to order 
the return by the respondent of money 
advanced to him Avith full knowledge of liis 
infancy, and their Lordships see no reason 
for interfering with the discretion so exer¬ 
cised." 

In Nathu v BalwantraolZ) a Hindu mother 
■while her adopted son Avas a minor and l»ad 
a guardian of his property appointed to 
him by the Court, alienated some of the 
minor’s property, treating it as her own. 
AtHhe instance of the minor on attaining 
majority the sale was set aside and though 
it was proved that the purchase money had 
been applied by the mother inpayment of 
debts for Avhich the plaintiff was liable, the 
Court refused to order him to refund the 
purchase money to the defendant. Ghanda- 
varkar, J., referred to Ram Tuhul Sincfh v. 
Bises^car Lall Sahoo (4) where their Lord- 
ships said: "It is not in every case in 
which a man has benefited by the money of 
another that an obligation to repay that 
money arises. The question is not to be 
determined by nice considerations of Avhat 
m$y be fair or proper according to the 
highest morality. To support such a suit, 
there must be an obligation, express or im¬ 
plied, to repay." But the Specific Relief 
Act had not been enacted when that case 
was, decided, and it was not referred to in 
Mohori Bibee v. Dharmodas Ghose (2). 

(3) 27 Bom. 390; 5 Bom. L. R. 391. ^ 

(4) n-875) 2 1. A 131 at p. 143; 23 W. R. 30o; lo 
B. U R,.208; 3 Sar. P. C. J. 477; 3 Sixth. P. C. J. 13j 
(P. C.). 

(5) 28 B. 181; 5 Bom. L. R. 910. _ 

’♦Hge'oOOCHfiHT 


In Dattamm. v. Vinayak(^) it was held 
lhatthe administrator of a minor, appoint¬ 
ed under Act XX of 1864, could not sell 
iminovealdo properly held by the minor 
as a morlgigee in j»ossession without 
the previous sanction of the Court. But 
on the question whether the minor 
on avoiding tlie transaction should restore 
the benefit accruing to him thereunder, 
Ohandavarkar, J., referred to the deci¬ 
sion in Mohori Bihee v. Dharmodas Ghose 
(2), as an authority for the proposition 
that the circumstances of a case may be 
such that having regard to s. 41 of the^ 
Specilic Relief Act the Court may on ad¬ 
judging the cancellation of an instrument 
require the party to xvhom such relief is ' 
granted to make any compensation to the 
other which justice may require. We 
think, therefore, that Ave have a discretion' 
in this case when setting aside the sale o.f 
the suit property to make it a condition 
that the plaintiff should refund Rs. 800, 
which is the amount by Avhich his estate, 
and himself were benefited. The plaintiff 
would have been responsible on his coming 
of age for the repayment of the mortgage 
debt and lie has certainly benefited by the 
amount spent by his step-mother on his 
marriage. It Avas not unnatural that hia 
step-mother should have thought that she 
Avas entitled to act as she did in his interest, 
and she could not have been expected to' 
know that she ought to have applied to the 
District Court for the appointment of a 
"uardian. If she had made the application 
she would haA'e had to pay the costs but of 
the minor s estate. Therefore, in the exercise 
of our discretion Ave impose oh the plaint ' 
iff as the condition on which he , is entitled 
to recover the suit property from the de-. 
fenclant that he should refund Rs. 800 
Avithin two months after the record reaches 
the Trial Court. The appeal is allowed and 
a decree Avill be issued in terms of our judg¬ 
ment. In the circumstances of the case 
thereWill be no order as to costs through¬ 


out. 

Crump, J.—I agree. 

Z. K. 


Appeal alloxoed,. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 136 of 1921. 

November 6, 1924. 

Present;—Mr. Justice Ramesam. 

KANDALAM KRISHNAMACHARYLU 
AND ANOTHER—Plaintiffs— 
Appellants 

VQ T^SXiS 

SATHULARI VIJAYASARATHI^ 
Minor by Mother and Guardian RANG- 
AMMA and others—Defendants— 

Respondents. 

Er'idencp -Aot (1 of IS72\ ss. 32, 33 — Relationship, 
proof o/-Inam statemerit, admissibility of—Jiiam 
Register—Presumption of inquiry by Cominissiojier. 

An inam statement is irrelevant and inadmissible 
in evidence for proving relationship, where the person 
making the statement was in no way related to the 
family concerned and is not proved to have had any 
special means of knowledge, [p. 646, col. 2.] 

Shahzadi Begam v. Secretai'y of State for India, 
54 C. 1059; 9 Bom. L. R. 1192; 6 C. L. J. 678; 2 M. 
L. T. 439; 34 I. A. 194 (P. C.), Sangram Singh v. 
Rajan Bahi, 12 C. 219; 12 I. A. 183; 4 Sar. P. C. J. 
676; 6 Ind, Dec. (s. .s.) 149 {P. C.), Jagatpal Singh v. 
.Jageshar Baksh Singh, 25 A. 143; 7 C. W. N. 209; 30 
I. A. 27; 8 Sar. P. C. J. 367 (P. C.) and Sham ball 
Singh V. Radha Bibee, 4 C. L. R. 173, distinguished 
An. Inam Register embodies the conclusions of the 
Inam Commissioner on such enquiry as lie chooses 
to make upon the statements filed before him. The 
presumption is that Inam Registers embody the 
findings of the Inam Commissioner after such investi¬ 
gation. There is no nile prescribing the extent of the 
investigation to be made by him. [p. 647, col. 1.] 

Pir Pacha Sahib v. Mohammad Ruhim-ud-din 
Sahib, 77 Ind. Cas. 777; 19 h \V. 174; 46 M L. J. 245; 
(1024) M. W.N. 217; (1924) A. I. R. (M.) 491; 34 M. 
L. T. 347 and Arunachellam Chetty v. Venkatachala- 
pathi Guruswamigal, 53 Ind. Cas. 288; 43 M. 253; 37 M. 
L. J. 460; (1919) M. W. N. 850; 17 A. L. J. 1097; 10 
L. W. 642; 26 M. L. T. 479; 24 C. W. N. 249; 46 1. A. 
204; 22 Bom. L, R. 457 (P. C.), relied on. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Ellore, in A. S. No. 83 of 1920, preferred 
against that of the Court of the Addi¬ 
tional District Munsif, Narasapur, in C S. 
No. 105 of 1917. 

Mr. G. Lakshmanna, for the Appellants. 
Messrs. A. Krishnaswami lyer^ M, Nara- 
simham and V. Govindarajachari^ for the 
Respondents. 

JUDGMENT. —The plaintiffs are the 
appellants before me. The suit was brought 
by them as reversioners to recover posses¬ 
sion of certain properties alienated by the 
widow of last male owner. The last male 
owner was one Vijayasaradhi who died in 
1867. He died while he was a minor. In 
the year of his death, the two alienations 
in question were effected on behalf of the 
widow by her father by Exs, I and II. Two 


points arose for decision in the case (1) whe¬ 
ther the plaintiffs are the reversioners of 
Vijayasaradhy, and (2) whether the aliena¬ 
tions are binding on the reversioners. The 
District Munsif decided both the points in 
favour of the plaintiffs and gave a decree. 
On appeal the Subordinate Judge found 
both the issues against the plaintiffs and 
dismissed the plaintiffs’ suit. Hence the 
plaintiffs have filed this second appeal. 

In second appeal both the findings of the 
Subordinate Judge are attacked before me. 
Taking the first point, namely, that of 
revei-eionership, the Subordinate Judge 
found that two of the inam statements relied 
on by the District Munsif, namely, Exs. A 
and C were irrelevant and were wrongly ad¬ 
mitted by the District Munsif. I think the 
Subordinate Judge is right in this. These 
inam statements, Exs. A and C, purported 
to be filed on behalf of Butchamma, but were 
actually signed by Komandur Krishnama- 
chari, her brother’s son. It is true that 
one of these Ex. C contains statements 
purporting to be made by her, but the 
fact remains that Exs. A and C were 


signed only by him and there is do 
other evidence to show that she actually 
dictated the contents to him or got them 
written under her directions and so on as m 
Shahzadi Begam v. Secretary of State for 
India (1). Krishnamachari is not a mem¬ 
ber of the Kandalam family with which we 
are concerned, nor has he married a mem¬ 
ber of the Kandalam family. That being 
so, his statemeut, unless there is other 
evidence that he has special means of know¬ 
ledge, is not relevant. Vide Sangram Singh 
V. Rajan Bahi (2) and Jagatpal Singh v. 
Jageshar Baksh Singh (3) and Taylor on 
Evidence, s. 636 The case of Sham 
Lall Singh v. Radha Bihee (4) relied on 
by Mr. Lakshmanna cannot help him. 
There it was shown that the person whose 

statement was sought to be admitted was a 

family priest. This corresponds to evidence 
that he had special means of knowledge* 
In Suraj Bali v. Tilok Chand (5) the 

nentwasthe son-in-law of the family. Tua^ 
falls within the rule stated above and can¬ 
not help in this case, where the person wa 

(1) 34 C 1059; 9 Bom. L. R. 1192; 6 0. D. X 6^8; 

2 M. L. T. 439: 34 I. A. 194 (P. C.). 

(2) 12 O. 219; 12 I. A. 183; 4 Sar. P. C. J. 6/6; 6 ln<»* 

Dec. (N. s.) 149 (P. 0.). „„ o o.r P 

(3) 25 A. 143; 7 0. W. N. 209; 301 A. 27; 8 Sar. r 

C. J. 367 (P. C.). 

(4) 4 0. L. R. 173. 

(5) 36 Ind. Oafi. 66; 3 0. L. J. 327. 
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only connected or related through the 
marriage of some other and not his own 
marriage to the family in question. 

The next complaint made against the 
Subordinate Judge’s judgment on the first 
point is the manner in which he dealt with 
Ex. B. Exhibit B is an Inam Register. As 
to this the Subordinate Judge says: “There 
is obsolutely nothing to show that there 
was an enquiry by the Inam Commissioner 
as to the correctness of the pedigrees pro¬ 
duced on behalf of Butchamma and that 
any decision was arrived at by him." I 
think the Subordinate Judge is wrong in 
this statement As pointed out in Pir 
Pacha Saheb v. Mohammad Ruhim-ud din 
Saheb (6) the Inam Register embodied the 
conclusions of the Inam Commissioner on 
such enquiry as he chooses to make upon 
the statements filed before him. The pre¬ 
sumption is that Inam Registers in the 
country embody the findings .of the Inam 
Commissioner after such investigation. 
There is no rule prescribing the extent of 
the investigation to be made by the Inam 
Commissioner. In Aninnachellam Chetty v. 
Venkatachalapathi Guruawamigal (7) the 
Privy Council have pointed out that the 
Inam Register is “a great act of state" 
and is entitled to very great weight. It 
may be in particular cases some reasons 
may be given why the Inam Register might 
be discounted; but the particular reason 
given by the Subordinate Judge in this 
case is no reason at all, fqr he expects some 
proof that the Inam Commissioner made 
some actual enquiry, a proof which is im¬ 
possible and a proof which cannot be ad¬ 
duced ; whereas, as pointed out in Pir Pacha 
Saheb v. Mohammad Ruhim-ud-din Sahib 
(6) the presumption is that he made such 
an enquiry. Secondly, the Subordinate 
Judge says : “ There is absolutely nothing 
to connect the plaintiffs with Kandalam 
Raghavacharyulu referred to in the 4th 
sheet of Ex. B." In this again, I think, he 
is wrong and he has not applied his mind 
to the facts and documents in the case. 
Raghavacharyulu is another co-sharer ac¬ 
cording to Ex. B. The evidence on behalf 
of the plaintiffs shows that the share then 
enjoyed by Raghavacharyulu and his bro- 

(6^ 77 Ind. Caa. 777; 19L.W. 174:46 M. L. J. 245; 
(1924) M. W. N. 217; (1924) A. I. R. (M.) 491; 34 M. L. 
T. 317. 

(7) 53 Ind. Cas. 288; 43 M. 253; 37 L. J. 460; (1919) 
M. W. N. 850; 17 A. L. J. 1097; 10 L. \V. 642; 26 M. L. 
T. 479; 24 0. \V. N. 249; 46 I. A. 204; 22 Bom. L. R. 
457 (P. 0.). 


ther Ananthacharlu are now enjoyed by the 
two plaintiffs, and unless these witnesses 
are disbelieved, it is impossible to say 
that_ the Raghavacharyulu in the Inam 
Register is not connected with the present 
plaintiffs. 

I am, therefore, constrained not to accept 
the finding of the Subordinate Judge on the 
first issue. If the case cannot be disposed 
of otherwise, I would be compelled to send 
the case back and call for a finding on this 
issue. But it seems to me that the second 
appeal must fail on account of the findings 
on the second point. 

The second point, as I have already stat¬ 
ed, is whether the alienations were for 
purposes binding on the reversioners. The 
Subordinate Judge refers to Chintainani- 
bhatla Venkata Reddi v. Rani Sahiba of 
Wadhxvan (8) also Nanda Lai Dhur Biswas 
V. Jagat Kishore Acharjya Chowdlniry (9) 
and to the evidence of the defendants wit¬ 
nesses Nos. land 5 and then says: “It 
is proved that the alienations were for dis¬ 
charging antecedent debts binding on tlie 
reversioners." It is true there are several 
peculiar features in this case which are 
not to be found generally in alienations 
by widows. In this case the alienations 
were not actually made by the widow but 
on her behalf by her father. The first 
sale was to her brother, that is, her father, 
was selling the property to his own son. 
The second sale was also to a relation. 
The Subordinate Judge does not specific¬ 
ally advert to this circumstance. He 
does not also refer to unsatisfactory features 
in the evidence of the defendants’ 1st 
and 5th witnesses. The evidence of the 
first witness turns out to be mostly hearsay 
in cross-examination. These features of hia 
judgment which I have pointed out have 
produced in me the impression that his 
judgment is very unsatisfactory, and prob¬ 
ably he has conceived a bias against re¬ 
versioner’s suits. But in spite of all the 
circumstances, I am not able to reject the 
finding of the Subordinate Judge on the 
second point. It is legally arrived at and 
however, much one may feel dissatisfied 


11 

22 

28 


r8) 55 Ind. Cas. 538; 43 M. 541; 38 M. L. J. 393; 

L W 451' 18 A L. J. 367: (1920) M. W. N. 315j 
Bom L. R. 541; 47 I. A. 6; 2 U. P. L. R. (P. C.) 77; 

^(^ 36 Ind Cas 420; 44 C. 186; 20 M. L. T. 3.15; 

M16, M. Ur N 33G 4 U W. 45G,^ 
Unm L R 868: 14 A. B. J- 1103; 24 C. L 
1 P L AV. 1; 21 C. W. K, 225; 10 Bur. L. T, 177; 43 I, 

A. 249 (P. C.). 
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with it, I flo not think I am justified in 
rejecting it. though I regret my inability to 
interfere with it, 

Accepting, therefore, the finding only on 
the second point, I dismiss the second 
a}‘pe:il with one set of costs. 

V. N. V. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civh, Appeal No. 8'26 of 1923. 

January 29, 1925. 

Present :—Sir Norman Macleod, Ivt.. Chief 
Justice, and Mr. Justice Covajee. 
RAMSINfl HAKISINO-Platntiff- 

Appell.\nt 

versus 

BAI DHANBA— Defendant—RES poxDiiNT. 

Transfer of Proppriii ActHV of ISSJ), 107 -Lease 
^-Rent-note, execution of, hi/ tenant --Possession not 
delivered—Suit to recover pos-session, whether maintain- 
able. 

The execution r»f a rent-note by a person in favour ' 
of the owner of the land does not constitute a transfer 
of any interest in the land to the former so as to 
entitle him to sue for possession of the land. lOven if 
tlie rent-note is registered atul is accepted Ijy the 
owner of the laml, it remains only a contract between 
the parties which can be enforced by a suit for specific 
performance. Where, Imwever. i)ossession i.s delivered 
unflersuch a rent-note, the tenant would in equity be 
entitled to retain possession against the owner seeking 
to eject him. 

Ajam Sahib v. Mcenatchi Devastnnam, 8 Ind. Ca.s 
35 M. OoHlOlO) M. W. N.7()G; 8 Jl. L, T. -1.37:21 
M. Iv. J. 202, referred to. 

Second appeal from a decision of the 
District Judge at Broach, in Appeal No. 5G 
of 1922, reversing a decree passed by the 
Subordinate Judge at Jambusar, in Civil 
Suit No. 128 of 1922, 

Mr. K. N. Koyajee, for the Appellant. 

Mr. H. V. Divatia, for the Respondent. 

JUDGMENT, 

Macleod, C. J, —This suit was brought 
by the plaintiff for possession of certain 
lands alleging that he was a permanent 
tenant thereof under the lease dated 
July 1, 1912. The document is a rent-note 
and by. itself does not purport to transfer 
an interest in the land, so that the execu¬ 
tion of the rent-note by the plaintiff to the 
owner of the land could not be said to con¬ 
stitute the transfer of any interest to him. 
Even if it had been accepted by the pre¬ 
sent defendant as alleged, as no possession 
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had been given under it to the plaintiff, it 
would still remain a contract between the 
parties, so that the plaintiff would hav^.to 
file a suit within three years from the time 
when the plaintiff had notice that perform¬ 
ance was refused, for the performance of the 
contract. After the arguments were closed 
we were referred to the decision in Ajam 
Sahib V. Meenatchi Devastanam (1), in which 
it was held that the registered instrument 
which under s. 107 of the Transfer of Pro¬ 
perty Act is necessary to create a lease, 
within the section need not necessarily be 
an instrument signed by the lessor. Such 
a lease might be created by the registered 
instrument signed by the lessee and ac¬ 
cepted by the lessor. With all due respect 
I cannot think that the document in this-, 
case can operate as a transfer of an interest 
in the property to the lessee. It would 
have been otherwise if the lessee had ob¬ 
tained possession. Such possession would 
then be attributable to the document he 
had signed, which had been registered and 
accepted by the lessor, so that in equity 
he would be entitled to retain his pos¬ 
session against the owner seeking to eject, 
him. The plaintiff not having obtained 
possession has not, in my opinion, such a 
title as would support a suit for possession., 
This appeal, therefore, must be dismissed, 
with costs. 

Coyajee, J.— I agree. . . 

z. K. Appeal dismissed. 

(1)8 Iiul. Cas.CnS; 35 M. 95; (1910) M. \V.N.-766;8 
M. L. T, ^.37; 21 M.U J. 202. 
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Where in a suit f<ir money, a decreo is passed 
creating a charge on eertaiu properties, the |.n.visions 
of 0. X^X1^ of tiic 0. P. 0. ilo not apjdj' to the 
case and the decree is (“aj>nl)lr of execution without 
the necessity of having a tiual decree passed in the 
matter, [p. 650, gol. 2.J 

\Yhare the terms of a compromise decree whudi do 
not relate to tho suit appear cither direetlv or iu* 
directly as considerations on which the settlement 
of the claim is base«l, such terms may be considered 
as part of the decree and executable with it; and 
the whole compromise decree is onfort-eahle in exe¬ 
cution proceedings without a separate suit. Ip. O.’il’, 
col. 10 

Appeal against the orders of the .Court of 
the Subordinate Judge, Tanjore, dated 
the 23rd April and 7th September 1023, in 
K. P. No. 4 of 1923, in 0. 8. No. 8ll of 1918. 

Messrs. S. Mnthiah Mudaliar and .1. V. 
Visvanadka Sastn, for the Appellant. 

Messrs. C. V. Anaiitakrishna Iyer and 
K. P. Ramakrishna Iyer, for the Kespond- 
ents. 

JUDGMENT.— This civil miscella¬ 
neous appeal arises iu connection with the 
execution of a rasinama decree passed in 
0.,S. No. 80 of 1918 on the tile of the Court 
of the Subordinate Judge of Tanjore. The 
appellant is the first defendant in the suit. 
The first respondent is the assignee decree- 
holder and the other respondents are the 
remaining three defendants in 0. S. No. 80 of 
1918 who are the sons of the first defendant 
and the plaintiff the decree-holder. The 
compromise decree ^\'as assigned by the next 
friend of the plaintiff-decree-holder to the 
present first respondent and he presented 
E. P. No. 4 of 1923 praying for the recogni¬ 
tion of the assignment and for the recovery 
of the amount of Rs. 58,235-12-0 by the sale 
of the properties as per terms of the decree. 
The defendants in the suit opposed the ap¬ 
plication. The Subordinate Judge passed 
an order recognisingthe assignment subject 
to certain conditions and also allowing the 
execution of the decree. It is this order 
that is now appeeled against by the first 

defendant-appellant. 

In order to understand the contentions 
put forward on his behalf, it is necessary to 
state the facts relating to the compronii.se 
decree in detail. Original Suit No. 80 of 1918 
on the file of the Court of the Subordinate 
Judge of Tanjore on which the razinmna 
decree was passed was instituted by the 
minor plaintiff Kamachai Pillai represented 
by his adoptive mother for specific perform¬ 
ance of contract by the present appellant 
and his sons, defendants Nos. 1 and 4 in 
pursuance of the agreement dated 5th 


Deceml)er 191") for recovery of tho amount 
of ailvance togetlier with interest thereto, 
/. for lis. At that time there 

were two suits ])en<!ing on tlie file of the 
Court of tlie Subordinate Judge of Tanjore 
iu whicli the jiresent parties were interested 
and also tliere was a decree in existence 
against the late adoptive father of the 
minor plaintiff pas.sed by the Trichinopoly 
Sub-Court. One of these suits, viz., (). 8. 
No. 82 of 1918 was instituted by one Natesa 
Pillai who liad obtained <an a.ssignment 
henami of a ])romissory-iiote alleged to have 
been executed by tlie first defendant (the 
pre.sent appellant; in the name of one Chock- 
alingam, the father of the adoptive mother 
and next friend of (he minor plaintiff in 0, 
8. No. 80 of 1918. Original Suit No. 83 of 1918 
the other suit—was instituted by the minor 
plaintiff in 0. S. No. 80 of 1918 for recovery 
of the amount due under the three otlii 
deeds executed for Rs. 35,000 by the de¬ 
fendants in 0. S. No. SO of 1918 and the 
deceased Varadarajulu Naidu in favour of 
the adoptive father of the minor plaintiff 
and for delivery of possession in accordance 
with the aforesaid othi deeds and for re¬ 
covery of sivainib(^(iinii. The <lecree against 
the late adoptive father of the minor plaint¬ 
iff was i)assed by the Tricliinopoly Sub- 
Court in 0. 8. No. 98 of 1918 on its file. It 
was passed on ijrorr.issory-notes which had 
been e.xecuted by liim. Besides compro¬ 
mising the present suit, namely, O. S. No. 80 
of 1918 it was arranged by the razinama 
that the minor plaintiff should cause the 
heirs of Natesa Pillai not to prosecute the 
suit 0. S. No. 82 of 1918 and tliat he should 
withdraw the suit 0. S. No. 83 of 1918. 
The defendants in consideration of the 
compromise of these suits agreed to pay to 
the plaintiff (a) Rs. 53,000 in (put of all 
claims and that out of the sum of Rs. 53,000 
they agreed to e.xecute in favour of the 
minor plaintiff a promissoiy-note for 
Rs. 3.0U0 with interest and out of the 
balance pay Palaniappa Chetty the decree- 
holder in 0. S. No. 98 of 1918 mentioned 
above and thus discharge his claim against 
the adoptive father of the plaintiff within 
a specified period. It was stated in the 
compromise that “if the defendants in this 

suit (0. S. No. 80 of 1918) make any defplt 
ill paying the said amount within the stipu¬ 
lated period aforesaid the plaintiff is to pro¬ 
ceed against the suit properties and to exe¬ 
cute the razinama decree that may be passed 
in the suit, and to sell the properlies and 
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recover the amount with costs of execution. 
The last paragraph of the compromise con¬ 
tains the provision that the parties in this 
suit and in Suit Xo. 83 of 1918 are to bear 
themselves their respective costs. On these 
terms 0. S. Xo. 80 of 1918 was adjusted by 
the and a decree was passed in 

accordance therewith so far as it related to 
the suit. 

The defendants in 0. S. No. 80 of 1918 
(the appellant and his sons respondents 
Nos. 2. 3 and 4) not having complied with 
their obligation in accordance with the 
razinama decree to pay up the amount due 
under the decree in 0. S. No. 98 of 1918, it 
was apprehended by the adoptive mother of 
the plaintiff that the properties of the minor 
■would be brought to sale in execution of 
the decree unless some arrangement was 
made for assigning the razinama decree in 
0. S. No. 80 of 1918, and discharging the 
debts due to Palaniappa Chetty in 0. S. 
No. 98 of 1918. For the purpose of safe¬ 
guarding the interest of the minor, an as¬ 
signment oi the razinama decree was, there¬ 
fore, made in favour of the present first re¬ 
spondent for a consideration of Rs. 55,000. 
It is not here necessary to go into details of 
the consideration and the obligations which 
the assignee decree-holder undertook under 
the assignment. As already mentioned, 
E. P. No. 4 of 1918 was filed by the assignee- 
decree-holder for recognising the assign¬ 
ment and for executing the razinama 
decree. 

The learned Vakil for the appellant in 
the course of a lengthy argument has em¬ 
phasised three points for our consideration; 
(1) That the razinama decree taken in its 
entirety is only in the nature of a prelim¬ 
inary decree and is incapable of execution 
in the absence of a final decree. (2) The 
razinama was made into a decree of the 
Court only so far as it relates to 0. S. 
No. 80 1918. The tenns of the razinama 
relate to matters not covered by O. S. No. 
80 of 1918 and inasmuch as these do not 
fall strictly within the scope of suit as it is 
not possible to determine how far it relates 
to the subject-matter of the suit the whole 
decree is incapable of execution. As re¬ 
gards the terms comprised in the razinama 
but not covered strictly by the scope of 
O. S. No. 80 of 1918 no relief can be given 
unless the decree-holder institutes separate 
suits upon the agreements contained therein 
and obtains decree; (3) The assignment is 
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not hona fide and has not been made in the 
interest of the minor plaintiff. 

We will now deal with these points 
separately; (point No. 1). Ij; is argued 
that the decree passed in 0. S. No. 80 of 
1918 is only in the nature of a preliminary 
decree and the parties should obtain a 
final deceee before taking out execu¬ 
tion. We cannot uphold this argument. 
The decree in the present case was not 
passed upon a mortgage. A perusal of the 
plaint makes it clear that the suit is for 
specific performance or for damages. Para¬ 
graph 21 (u) of the plaint containing the 
prayer portion runs as follows: “The plaint¬ 
iff prays for a decree directing the execu¬ 
tion of a usufructuary mortgage, mortgag¬ 
ing the undermentioned lands for Rs. 20,113 
plus interest as detailed below and subject 
to the previous usufructuary mort^gages as 
undertaken in the agreement dated 5th 
December 1915, or, in the alternative, d^ 
reeling the defendants to pay the plaintiff 
the undermentioned amounts with subw- 
quent interest”. The utmost that can be 
said in favour of the appellant is that the 
suit was one for money in which a chwge 
has been created by the decree. This does 
not convert the suit into a mortgage suit 
and make the provisions of 0. XXXIV of the 
C. P. C. applicable. There was clearly nO 
mortgage suit pending before the Court and, 
therefore, there can be no question of a 
preliminary decree and a final 
This argument must be overniled 
No. 2). The argument on this point na 
been pressed upon us with great force, hy 
the learned Vakil for the appellMt. It 
based upon the wording of 0. XXIH. r. 
and in essence is this; the decree is 
able, if at all, only so far as it 

the suit” and as it is not possible to d 
criminate between the component part 
the decree and to find out how far it . 
to the subject-matter of the suit 
decree is inexecutable; and as jq 

matters comprised in the decree wnic 
not strictly come within the 
suit relief cannot be given gu- 

unless separate suits are instituted lu 

forcement of agreements. ®^f^nce 

is .pressed with special force f® „_i of 
to 0 S. No. 83 of 1918 the withdraw^ oj 
which by the plaintiff is referred 

the terms of the compromise, ad® 

to this contention is two-fold; I - 

provisions of 0. XXIII. r. 3 do 
support to the argument; and W tnep 
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treated the various terms of the compromise 
as essential parts of the decree and as con¬ 
siderations for the compromise and acted 
upon the decree in that light. Order XXIII, 
r. 3, runs as follows : “Where it is proved 
to the, satisfaction of the Court that a suit 
has been adjusted wholly or in part by any 
lawfulr agreement or compromise, or where 
the defendant satisfies the plaintiff in res¬ 
pect of the whole or any part of the subject- 
matter of the suit the Court shall order 
such agreement, compromise or satisfaction 
to he recorded, and shall pass a decree in 
accordance therewith so far as it relates to 
the suit". Reliance is placed on the words 
"so far as it relates to the suit" forempha- 
Bising the. argument that the razinama 
decree which the Court has to pass can have 
reference only to the subject-matter of the 
suit and can have nothing to do with other 
matters which do not strictly come within 
the purview of it. The decisions of this 
Court which have been brought to our 
notice by the learned Vakil for the respond¬ 
ents show that the language of the section 
is wide and general and that these terms of 
the section are not to be understood in the 
■way contended for by the appellant. In 
Joii Kuruwetappa v. Izari Sii'vseppa (1), 
it was held that “In a suit for 
money where the plaint prays for a 
simple money-decree, an agreement by which 
the parties agrees that the amount decreed 
according to the compromise should be a 
charge upon certain properties, relates to 
the suit so as to be embodied in the decree." 
It was argued in that case that the claini of 
the plaintiff was only for money due under 
bonds which gave no charge on the defend¬ 
ant’s property, and that it was, therefore, 
not competent to the Court to give a decree 
creating a charge even though the defend¬ 
ants agreed to such a charge as one of 
the terms of compromise to be embodied in 
the decree. In dealing with that argument, 
the learned Judges say with reference to 
^ 375 of the old C. P. C. corresponding to 
p. XXni, r. 3 : “ We see nothing in this 
language to preclude the Court from em¬ 
bodying in the decree the charge which the 
parties agreed to as secruity for the debt. 
The agreement was ‘ lawful and it ‘relates 
to the suit * that is, to the matter of the 
claim in the case. In the claim as made in 
the plaint there was, it is true, no prayer 
to have the amount charged on the property, 

(1). 30 % 478. 


but there is nothing in principle or in the 
language of the section which we have 
quoted to restrict the relief to be granted 
in accordance with a compromise to what 
is prayed for in the plaint or less. If that 
were the intention of the Legislature it would 
have found no difficulty in expressing the 
intention in suitable language. On the 
contrary, the language used is wide and 
general, and it is obvious that it would bo 
highly inconvenient if the parties should 
not be allowed to settle their disputes on 
such lawful terms as they might agree to 
without being restricted to such relief 
as one of the properties has chosen 
to claim in the plaint." It has been 
decided in Sabapathi Pillay v. Vanmaha- 
linga Pillai (2) that the terms in a razi~ 
nama decree which formed considerations 
for the compromise of the suit must be 
deemed to be part of the decree and can 
be enforced in execution proceedings. In 
that case their Lordships referred to the 
decision of the Calcutta High Court 
reported as Puma Chandra Sirkar y. 
Madhnb Kandi (3) which held that a 
decree passed on a compromise cannot be 
regarded as ultra vires simply because it 
goes beyond the subject-matter of the suit 
and contains other conditions, and that, 
if those other conditions are the considera¬ 
tion for the compromise of the subject- 
matter of the suit, they must be incorporated 
in the decree. The question for considera¬ 
tion, therefore, is whether these terms 
which are stated to go beyond the strict 
purview of the suit were considered by 
the parties as considerations for the com¬ 
promise of Suit No. 80 of 1918 in which 
the razinama was passed. This leads us 
on to the second answer to this argument. 
There can be no doubt that the parties 
to 0. S. No. 80 of ^ 1918 considered 
these terms as considerations for the 
compromise and acted themselves subse¬ 
quent to the passing of the decree in that 
view. It is not the appellant’s case that 
the terms of the compromise decree so 
far as the plaintiff was concerned were 
not carried out. As a matter of fact 
0 S No 82 of 1918 was dismissed 
and 6 S. No. 83 withdrawn by the 
plaintiff; only, the appellant has not 
Lted tip to the terms of the compromise 
SO far as he was concerned and the appre- 


I 23 Ind Ca 0 . 581; 38 M. 959; 15 M. L. T. 203, 
L J. 331; (1914) M. W. K 256. 

5 0. W. N. 483. 
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hended trmiblo arising from such non- 
compliance was the reason as already 
indicated for the assignment of the decree. 
The cases relied on by the learned ^ akil 
for the appellant <lo not lend any sub¬ 
stantial suytport to his argument. The 
decision in SubbanarayanCL Aiyarv.Maya 
Thp.van (tl, referred to by him, really 
supi-'orts the argument advanced on behalf 
of the respondents. That decision suggests 
that if the terms of the compromise 
decree which do not relate to the suit 
appear either directly or indirectly as 
considerations on which the settlement of 
the plaint was based, then such terms 
may be considered as part of the decree 
executable with it. \n Ariyaputhra Goun- 
daa V. Ettiya Gonndan (5) the present 
question did not arise for consideration. 
The question for determination in that 
case was whether the razinavia filed in 
the suit required registration in respect 
of the portion in the nizinama which were 
not given effect to in the decree. The 
learned Judges, following Prana I Anni v. 
Lakshmi Anni (6), held that the Court by 
its decree accepted the whole razinama 
and in consequence of such acceptance 
passed a decree in accordance therewith 
so far as the siiit property was concerned 
and that the wliole of the rur/nurua was 
embodied in the decree of the Court and 
consequently require<l no registration, 
even with respect to immoveable pro¬ 
perties not comprised in the decree. 
The same observation has to be made 
about the decision in Henianta Kumari 
Debi V. Midnapore Zemindari Co. (7j, 
relied upon by the appellant’s learned 
Vakil, in that case also the question for 
consideration was the necessity for registra¬ 
tion for being admissible in evidence of 
B. razinama decree which contains terms 
which do not come strictly within the 
purview of the suit which was compro¬ 
mised. In dealing with the question 
whether the decree can be given in evidence 
to affect matters not crtming within the 
scope of the suit for want of registration 
the learned Judges no doubt make the 

(4) 30 Ind. Cas. 233: 2 L. W. COS. 

(5) 42 Ind. Cas. 223; 6 L. W. C35; (1917) M. W. N. 
751; 33 M. L. J. 615. 

(6) 22 M. 508; 1 Bom. L. R. 394; 3 C. W. N. 485; 
20 J, A. 101; 9 M. L. J. 147; 7 Sar. P. C. J. 516; 8 
Ind. Dec. (n. s ) 363 (P. C-). 

(7) 53 IntL Cas. 534; 47 C. 485; 37 M. L. J. 525; 
17 A. L. J. 1117; 24 0. W. K. 177; (1920) M. W. N. 
66 ; 27 M. L. T. 42; 11 L. W. 301; 46 I. A. 140 (P. C.). 


remark that it may be that as a decreeiit"'? 
is incapable of being executed out 8 id 0 'the^^' 
lands of the suit, but that does not prevent ■ 
it being received in evidence of its con-'' 
tents. The present question was not 
raised in that case and the opinion was" 
expressed in a very hesitating manner;' 
In this connection we may also draw 
attention to the decision of this Court 
reported as Manager of Sri Meenakshi'" 
Devastanam v. Abdul Kasim- Sahib' (8), 
which says that the argument that the ’ 
razuiama decree contained in the suit 
after it had been tried affords no ground 
for questioning the decree in execution. 
According to this decision this argument 
must be taken by way of appeal and not 
in execution of the decree. _ We, there¬ 
fore, hold that the compromise decree in 
its entirety in this case is execiitalDle and ^ 
that it is not necessary for the plaintiff to 
institute separate suits as argued by the ^ 
appellant’s Vakil. This also meets tiie 
argument specially advanced with regard 

to 0. S. No. 93 of 1918. 


(Point No. 3). The last argument 
addressed to us relates to the bona jia 
of the assignment and to the question 

whether it was made in the 
the minor plaintiff. The considerat 
mentioned in the assignment deed ' 
is made up as follows: (1) the 
decree-holder is directed fo qR’ ' 

to the decree-holder in 0. i- 

of 1918 on tlie file of the Trichinopoy 
Sub-Court. (2) He is also directed w 
pay Rs. 10,475 to one Sundararaja , 

in payment of debts coverd 
G (3) Rs. 825 were padi for the execution 
of the document. The eonsiderauo 

all, thus amounted to Rs. 55,000 

tioned in the deed. It and 

Exs. B, C, and D (see also Bl, ^ 

Dl) that the assignee- decree-noiae 

paid Rs. 17,000 in partial djfchaw 
the decree in 0. S. No. 98 of ^ 

after the assignment. arose 

amount due to Sundararaja PiUni . .. 

in this way. Plaintiff’s icqory- 

Adinarayana Pillai executed ® 
note (Ex. G) for Rs. 5,000 to 
Pillai and in renewal of it tJi« 

missory-note (Ex. F) was ! 

same individual by the minor P, f 
next friend Thangathammal: 
contains an endorsement of 

(8) 30 M. 421; 2 M. L. T. 349; 17 M-b.' J- ^ 
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from Sundararaja Pillai. The genuineness 
and the bona jides of Kxs. F and G have 
been questioned by the appellaul, I'lie 
decree-holder does not dispute the 
payment. The learned Subordinate 
Judge did not consider it necessary to 
go- into the question of the bona fidcsand 
genuineness of these documents as he 
safeguarded the interests of the minor 
against all possible loss by the order 
which he eventually passed. The order 
shows that the learned Judge was not 
wrong in the procedure which he adopted. 
.The order runs as follows: “The assigiiee- 
decreediolder shall not recover any amount 
from the judgment-debtor except through 

• Qqurt. Out of the amount that may be 

• deposited by the judgment-debtor into 

• Court he (assignee-decree-holder) shall 
- draw whatever amount he pays in dis- 
I charge of the decree in the said 0. S. No. !)8 
.,of J.918 after satisfying the Court that he 
•hasmade such payments. In this connec¬ 
tion he is at present entitled to draw the 

,.amounts covered by Exs. B,C, and I) with 
. further interest G per cent, per annum. 
The balance of the decree amount he shall 
be entitled to draw after production of 
.the vouchers, viz., receipts obtained from 
the-decree-holder in the said suit and 

• certified copy or copies of applications 
/filed into Court certifying satisfaction. As 
.-■regards the amount over and above the 
-aaid decree amount the assignee-decree- 
.holder shall be entitled to draw the same 

upon furnishing security to the satisfac¬ 
tion of the Court.” The provision that 
.the assignee-decree-holder shall not recover 
.from the judgment-debtor any amount 
through Court affords a general protection 
to the interests of the minor. His pay¬ 
ment -of Rs. 17,000 in partial discharge is 
proved conclusively by Exs. B, Bl, 0, 
Cl» O; Dl. No exception can be taken to 
the permission granted to the assignee- 
decree-holder to draw this amount with 
further interest. Then, he is given per¬ 
mission to draw from Court from the 
amounts deposited by the judgment-debtor 
whatever further amounts he pays in dis¬ 
charge of the decree in 0. No. 98 
of '1918 after satisfying the Court that 
such payments have been made. This also 
cannot be objected to as it keeps in view 
he -interests of the minor. As regards 
the amount over and above tlie decree 
•amount, namely, those covered Exs. F and G 
tfie assignee-decree-holder is not entitled 


to draw the same from the amount deposit¬ 
ed by the judgment-debtur excei)t upon 
furnishing security to tlie satisfaction of 
the Court. As lie is bound to give secur¬ 
ity no harm is done to the interest of 
tlie minor, if Exs. F and G are at any 
time not found to be genuine, as contend¬ 
ed for by the appellant. An anal.vsis of 
the order thus siiows that in recognising 
the assignment the learned Judge kept 
prominently, before him the interests of 
the minor-decree-holder. It is evident that 
the assignment was made by the minors 
next friend to safeguard his interests as 
otherwise owing to the non-iiayment of 
the decree-debt in 0. S. No. 98 of 
1918 by the appellant according to the 
razinuma decree the minor's properties 
were in danger of being sold. That cala¬ 
mity was averted by this assignment. We 
liave been taken through the evidence of 
P. W. Nos. 1 and 2. Tliere is really no 
evidence on the side of the appellant 
challenging the payment of consideration 
by the assignee-decree-holder. On a con¬ 
sideration of the evidence, in the case we 
think tlmt tlie assignment has been made 
bona fide hy the next friend of the minor 
decree-holder and the interests of the minor 
are safe-guarded by the conditions imposed 
upon the assignee-decree-holder by the 
Subordinate Judge. His order recognising 
the assignment subject to the specified con¬ 
ditions and allowing the assignee-decree- 
holder to e.xecute the decree must be up¬ 
held, and this civil miscellaneous appeal 

must be dismissed with costs. 

V y. Appeal dismissed, 

z. K. 


ALLAHABAD HIGH COURT 

First Appeal from Order No. lOo of iJ24. 

May 5, 1925. 

Present:—Ur. J uslice Sulaiman and 
Mr. Justice Daniels. 

MADHORl SARAN— Opposite Party- 

Appellant 


versus 

Musammat PARBATI-Applioant- 

Respondent. 

'ivil Procedure Code (Act V of W08), 0. XLIII, r. 
i') 0 XLVII, rr. .i. 7—Hev\ew of judgment on 
und of discover!/ of new evidence-Appeal, grounc^ 

—Objection that new evidence does not refer to 
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property in dispute, whether tan be taken—New case, 
whether con be set up in review. 

The right of appeal conferred by 0. XLIII, r. 1 
Cu’) against an order allowing a review is not an 
unlimited right but is subject to the conditions laid 
down in r. 7 of 0. XLVII of the Code. 

A review of judgment was granted on the ground 
of discovery of new and important evidence which 
the party applying for review could not by the 
exercise of due diligence have discovered earlier. The 
new and important evidence consisted of a certified 
copy of a sale-deed. In an appeal against the order 
allowing the review it was contended that it was not 
clear on the face of the sale-deed that it related to 
the property in dispute: 

Held, that the objection did not come within the 
scope of r. 7 of 0. XLVII of the C. P. C., and that 
consequently the order allowing the review could not 
be upset. 

A party ought not to be allowed in review to raise 
a case which was never raised at the trial and on 
which no evidence was adduced. 

First appeal from an order of the Sub¬ 
ordinate Judge, Furrukhabad, dated the 
6th February 1924. 

Mr. 7. B. Banerji, for the Appellant. 

JUDGMENT.— This is an appeal from 
an order granting a review of judgment on 
the ground of the discovery of new and 
important evidence which the defendant 
could not by exercise of due diligence 
have discovered earlier. The new and im¬ 
portant evidence consisted of a certified copy 
of a sale-deed of the year 1878 alleged to re¬ 
late to the land in suit. The question arises 
whether the appeal comes within the terms of 
0. XLVII, rule 7, of theO. P. C. The right 
of appeal conferred by 0. XLIII, r. 1 (li;), 
is not an unlimited right, but is subject to 
the conditions of 0. XLVII, r 7 [vidcy 
Khurshed Alam Khan v. RakmaUullah Khan 
(1) and Nnnd Lai Mullick v. Pxinchanan 
Mukerjee (2)]. In this case the appeal, if 
allowable at all, comes under clause (6) of 
r. 7 of 0. XLVII on the ground that the 
review was admitted in contravention of 
r. 4. Now, the learned Pleader for the 
appellants has not been able to dispute the 
finding of the learned Subordinate Judge 
that it was not within the power of the 
applicant in spite of due diligence to pro¬ 
duce at the trial the evidence on which she 
now relies. His contention is that it is 
not clear on the face of the sale-deed that 
it relates to the land in suit. This is a 
oint which the learned Subordinate Judge 
as not decided. He evidently considered 
prima facie that it did appear to refer to 
this land> for he says that the admission of 

(1) 43 Ind. Ca8. 490; 40 A. 68; 15 A. L. J. 899. 

(2) 42 Ind. Cas. 484; 45 C. 60; 21 C. W. N. 1076; 26 
Vt ii. J. IcTi 


the document changes the whole aspect of 
the case. At the same time he recognized 
that it was not fair to decide the point as 
an Appellate Court without giving the other 
side an opportunity to rebut the evidence. 
He accordingly sent back the case for 
decision of the issue on th6 merits after 
allowing the respondent to produce rebutt¬ 
ing evidence. This appears to us under 
the circumstances to have been a proper 
order to pass. The question can only be 
decided when the document is read along 
with the other evidence in the case. The 
evidence has not been laid before us, and 
we are not in a position at this stage to 
express any opinion on the question. 

In one respect the order of the Court 
below is open to objection. At the hearing 
of the appeal the defendant raised a point 
as to the effect of a certain partition on 

the plaintiff's claim. This was a new point 

raised in appeal, and the learned Subordi¬ 
nate Judge had held in deciding the case 
that it could not prevail in the absence 
of the evidence necessary to substantive 
it. In his order admitting the review the 
learned Subordinate Judge has permitted 
the defendant to adduce evidence on this 
question also. For this there is no justifi* 
cation. The point was never raised at the 
trial at all, and the defendant ought n^. ^ 
be allowed in review to raise a case 
was never raised at the trial, and on which 
no evidence was adduced. We accoroingiy 
set aside that portion of the lower Court 8 
order which allows the defendant an 
portunity of establishing her contentio 
regarding the partition. In other 
the appeal is dismissed. We make no 
as to costs as the respondent is not reprc' 

sented. . , 

z. K. Appeal dismissed, 


CALCUTTA HIGH COURT* 

Appeal from Appellate Dbcbbb 
No. 1703 OP 1924. 

February 27, 1925. ^ 

Present :—Justice Sir Ewart Greaves, 
and Mr. Justice Mukerjee. 

SIVA DAS DUTTA and anothbs- 

Defendants—Appellants 

versus __. 

BIRENDRA KRISHNA DUTTA-- 
Plaintiff—Respondent. 

Bengal Tenancy Act (VIII of 188S), ss.O^, . 
Rent suit by co-sharer landlord—AbatefMiil i 

oft whether can he raised, i 
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In a suit for the recovery of rent bv a co-sharer 
landlord who, under an arrangement between him¬ 
self, his co-sharers and the tenants, is entitled to collect 
his share of the rent separately, the tenants are 
entitled to raise the question of abatement of rent, 
inasmuch as such a suit is not one for rent under the 
Bengal Tenancy Act. but in fact a suit f jr money and 
the decree that would be obtained would be merely a 
money-decree in which the right, title and interest only 
of th^ judgment-debtor might be brought to sale and 
consequently neither the provisions ofs. 188 nor of 
s. 52 of the Bengal Tenancy Act are applicable to the 
suit. 

Kesko Prasad Sbigh v. Ramdcni Singh, 71 Ind Cas 
451: 2 Pat 183; (1923) A. I. R. (Pat.) 397; 4 P. L. T. 
689, relied on. 

Bhoopendra Xarain Dutt v. Romon Krishna Dutt, 
27 0. 417; 4 C. W. N. 107; 14 Ind. Dec. {s. s.) 275. dis¬ 
tinguished. 

Appeal against a decree of the Subor¬ 
dinate Judge, First Court, 2-1-Pkrganas, 
dated the 15th of April 1924, affirming that 
of the Muasif, First Court at Bariiipur, 
dated the 28th of November 1921. 

Messrs. B. Jog^sh Chandra Roy and B. 
Pankaj Kumar Dutta, for the Appellants. 

Messrs. B. Hira Lall Chakraverty and 
B. Skama Das Bhattacherjee, for the Re¬ 
spondent. 

JUDGMENT. 

Greaves, J.— This is an appeal by 
the defendants against a decision of the 
Subordinate Judge of the First Court of the 
24-Parganas confirming a decision of the 
Munsif, First Court, Baruipur. The plaintiff 
who is a co-sharer landlord sued the de¬ 
fendants fol* his share of the rent of their 
holding for the years 1324 to 1327. The 
defendants- allegation was that on the con¬ 
struction of the paita the plaintiff was not 
entitled to claim the rent at the rate for 
which he sued but that there should be a 
deduction. A written statement was filed 
by the defendants on the 7th April 1921 
and subsequently they applied for measure- 
ihent of the land and the application was 
rejected on the 8th July 1921 as having been 
made at a late stage of the proceeding. 

Three points have been urged before us 
in this appeal. The first point deals with 
the decision of the learned Judge in the 
Court below that when a co-sharer land¬ 
lord sues a tenant for his share of rent the 
question of abatement of rent cannot be 
gone into in a suit so constituted having 
regard to the fact that the other co-sharer 
landlords are not before the Court. The 
Second contention raised before us is that 
the learned Judge was wrong in holding 
that in any case the defendants were pre¬ 
cluded from raising the question of abate- 
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ment by virtue of a decision given in Suit 
No. 49 of 18«7; and thirdly it was ur^ed 
that the Judge in the Court below wa.s also 

"'mother decision in 
Suit No. 44/ of 1919 operated as res judica¬ 
ta on the question of abatement, it bein^^ 
stated that by that decision it was in faci 

in Suit No. 49 of 
1«S7 did not operate as res judieata bet¬ 
ween the parties on the question of abate¬ 
ment and It was urged that the plaintiff 
could not now contend that the decree in 
Suit No. 49 of 1837 in fact precluded the 
raising of the question of abatement of 
rent by the defendants. 

So far as the first point is concerned, this 
point has never been, so far as we can find 
actually decided in this Court. In the case 
of Kesko Prasad Singh v. Ramdeni Singh (1) 
it was decided by a Division Bench of that 
Court that in a suit bj' a co-sharer landlord 
who under an arrangement between himself 
his co-sharers and the tenants is entitled to 
collect his share of the rent separately the 
tenants are entitled to apply for an abate¬ 
ment of rent. It is urged on behalf of the 
respondent that the matter has in fact been 
decided by a decision of a Full Bench of 
this Court in the case of Bhoopendra Na- 
rain Dutt v. Roman Krishna Dutt (2). We do 
not, however, think that that decision really 
covers the point which is now before us. 
That was a suit brought by some joint 
landlords against one of the several joint 
tenants for recovery of the plaintiff’s share 
of rent payable on account of the defend¬ 
ants share of the tenure under a previous 
arrangement and it was held there that the 
tenant defendants could not claim abate¬ 
ment under the provisions of s. 52 of the 
Bengal Tenancy Act. That, however, was a 
different suit from the present one as one 
out of a number of tenants was alone being 
sued and not as here all the tenants of the 
holding. There are,, it is true, expressions 
in the judgment of the learned Chief Jus¬ 
tice Sir Francis Maclean which would go 
to uphold the contention urged before us. 
by the respondent. But those observations 
were not necessary for the decision of the 
suit and we do not think that that decision 
can be taken as an authority governing the 
proposition which is now before us. I agree 
with the decision to which I have referred 

(1) 74 lad. Cas. 454; 2 Pat. 183; (1923) A. J. R. (Pat.) 
397; 4 P. L. T. 689. 

(2) 27 0. 417; 4 C. W, N. 107; 14 Ind. Deo. (K. 8.) 
275. 
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in Kcisho Pra.^ad Slnyh v. R<und<.ni Sinrjh (ij 
and it seems to be founded on good 
sense. Thi:.' is not a suit for rent under 
the Bengal Tenancy Act but in fact 
suit for money and the decree that would be 
obtained would ))e merely a money-decree in 
which the right title and interest only of tiie 
judgment-debtor might be brought to sale 
and consequently neither the provisions of 
s. 188 nor of s. 52 of the Bengal Tenancy 
Act really apply to the (luestion which is 
now before us and it is difricult to see on 
general principles why in a suit of this 
nature the tenants should be debarred from 
raising the question of their right to abate¬ 
ment of rent and no decision that could be 
given in favour of the tenants could elTect 
the shares of the other co-sharer landlords 
who were not before the Court and this 
being so it is ditiicuit to see how any pre¬ 
judice can arise by the ([uestion of abate¬ 
ment being raised and decided in a suit of 
this nature. It is said that an anomalous 
position would be created, namely, that the 
rate of rent in respect of one part of the 
tenure would be so much and the rent in res¬ 
pect of another part would be a dilferent 
amount. But we do not see, however, ano¬ 
malous tlie position may be, that it is any 
reason for depriving the tenants of their 
right of raising a question of this nature. 
Then it is stated that although there are 
now separate collections there is nothing to 
prevent a subsequent suit by all the co¬ 
sharer landlords for the whole rent of the 
tenure and it is stated that if the question 
of abatement is raised and decided in a suit 
of this nature prejudice may accrue to the 
other co-sharer landlords if it is ever neces¬ 
sary to bring a joint suit of the nature 
■which I have indicated. But here again it 
'is difficult to see how a decision in this 
suit of the question of abatement can in any 
way prevent a subsequent suit by the co- 
sharers or prejudice them in any way with 
regard to the decree they may obtain in a 
■ suit brought by the whole body of co-sharers 
and on general i^rinciples therefore, if 
there is no prejudice to the absent co-shar¬ 
ers it is difficult to see why the tenants 
should be precluded from raising the ques- 
'tion as to abatement in a suit brought by 
one of the co-sharers. We think, therefore 
‘that the learned Judge was wrong in say¬ 
ing thht the tenants were precluded by the 
nature of the suit from raising the question 
of abatement of rent. So much, then for 
the first point. 


[SB L -C. 192S] 

So far as the second point is concerned it 
appears that Suit No. 49 of 1887 was a suit 
l)y the holders or owners of a S-annasand 
15 gandax sliare and tl e claim in the suit 
was for the whole 13-annas rent. Haridas 
Dutta, wlio is the predecessor-in-interest of 
the plaintiff in this suit, was originally a 
defendant in that suit and Mr. Miller the 
Official Trustee of Bengal was the prede¬ 
cessor-in-interest in that suit of the present 
appellants. Now the suit constituted as I 
have indicated went on for some time. 
There was a decision in the Court below 
and an appeal by some of the parties in 
the course of which by consent a remand 
order was passed. At the time when the 
consent order was passed Haridas Dutta 
was still in the category of defendants. 
Subsequently, however, after the consent 
order had been passed he was transferred 
to the category of plaintiffs at his own re¬ 
quest and ultimately a consent decree 
was passed for rent at the old rate. At the 
time the suit was remanded by consent. 
Haridas did not appear and he was not a 
Daily to the remand order that was made 
Dy consent of the appearing appellants and 
the respondent. It is stated that he sub¬ 
sequently took an active part in tne remand 
proceedings and that ultimately a decree 
was passed by consent for the rent at the 
old rate that he was at that time a plaintm 
in the suit and that, therefore, the decree 
passed in that suit by consent whicn is 
before us should operate as res judicata 
between the present defendants who were 
represented by Mr. Miller and the 
plaintiff who was represented by 
But the materials before us are not 
the point and we very much doubt 
in the circumstances as I have indicated t 
decree in Suit No. 49 of 1887 operates 
res judicata between the present 
the appeal. The decree passed 40 
ago may he of considerable 
value as it was mere told acted ^ 

parties or rent was paid at is 

considerable number of years. But tn 
not the point. The point is 
present appellants are debarred by 
of that decree from urging their _ 
abatement of rent. We think that they 
not. The other decisions to which we 
referred were clearly not inter e 
have no bearing on the question 

judicata. anneal 

The result, therefore, is that the PP. 

succeeds and we hold that it is open 
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appellants to raise in this suit the question 
of abatement and that thej’ are not preclud¬ 
ed by any previous decisions either in Suit 
No. 49 of 1887 or otherwise. The suit will 
accordingly be remanded to tlie First Court 
in order that that Court may decide as to 
the ra^e of rent payable by the present 
appellants in respect of their holding after 
measurement and that Court will finally 
dispose of the suit. 

Costs of this appeal will abide the result 
in the First Court. 

Mukerjee, J.— I agree. 

Appeal allowed; 

z. K. Case remanded. 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 107 of 1924. 

March 16. 1925. 

Present: —Mr. Justice Heald and 
Mr. Justice Chari. 

U PE GYl— Appellant 
versus 

U PYO AND OTHERS—RESPONDENTS. 

Buddhist Law, Burmese — Succession—Fathers youn¬ 
ger sister, whether to be preferred to mother $ sister s 
son. 

UaJer the Burmese Buddhist Law a father's younger 
sister is a preferential heir as a^inst a mother s 
sister’s son and is consequently entitled to Letters 
of Administration in preference to the latter, [p. 658, 
cols. 1&2.] 

Appeal from an order of the District 
Court, Myaungmya, in C. M. No. 14 of 1^24. 

Mr. Kyaw Din (with him Mr. Ba Shin), 
for the Appellant. 

Mr. Paw Tun, for Respondents Nos. 1 to 4. 

Mr. Villa (with him Mr. E. Maung), for 
Respondent No. 13. 

JUDGMENT.— Appellant claimed Let¬ 
ters of Administration to the estate of Ma 
On who died without issue. Her parents and 
grandparents had died before her and she 
had no brothers or sisters. Appellant, who 
was her cousin, being a son of her maternal 
aunt, .claimed to be one of her heirs.^ 

. Caveats were filed by appellant’s own 
brother, Maung Pyo, by one Po Saung, who 
also was a son of a maternal aunt, and by 
Ma Me, a paternal aunt. 

The District Court held that Ma Me 
deluded others because she was one 
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step nearer in relationship to Ma On, and 
was, therefore, Ma Oil’s sole heir. 

Appellant alleges in appeal that Ma Me, 
being a younger sister of Ma On’s father, 
cannot be one of Ma On’s lieirs, because 
the father’s younger sister and the mother’s 
younger brother are not mentioned in the 
dhaminatkats in the lists of the six relatives 
of the father and mother, that is the six 
kinds of uncles and aunts who are heirs to 
a nephew or niece who dies without nearer 
relatives. 

The six words which are used in Hurmese 
to denote the six kinds of uncles and aunts 
specifically refer to the father's elder and 
younger brothers, the mother’s elder and 
younger sisters, the father’s elder sister, 
and the mother’s elder brother. It is clear 
that there are really eight and not six kinds 
of uncles and aunts, the other two being 
the father's younger sister and the 
mother’s younger brother, and the question 
to be decided is whether these two were 
for any reason intended to he excluded from 
inheriting like the other six. According to 
the dhammathats the six uncles and aunts 
share equally as heirs, no distinction being 
made between brothers and sisters or be¬ 
tween younger and elder or between the 
brothers or sisters of the mother and those 
of the father. Under these circumstances 
there seems to be no reason for discrimina¬ 
tion against the father's younger sister and 
the mother's younger brother, and,no reason 
whatever is given in the dhammathats, oi 
has, 80 far as I am aware, even been sug¬ 
gested. I think it probable, therefore, that 
no real discrimination was intended. The 
compilers of the early law books were ex¬ 
tremely fond of enumeration into classes 
and the compilers of the Burmese Buddhist 
dhammathats habitually accepted the 
numbers which they found in the older 
books on which the dhammathats were 
based and sometimes found difficulty in 
adopting those numbers to the facts which 
they found in Burmese Buddhist society. 
Thus there are six kinds of sons wjiq are 
entitled to inherit and six kinds who are 
not entitled to inherit, but the lists of the 

six given in the different dhammaihap! do 

not agree. Similarly there are six kinds of 
wives and six kinds of concubines, as well 
as Bixkindsof unclesand aunts, the numbers 
in each case being undoubtedly taken froni 
the earlier law hooks. It seems probable that 
in the language or languages m which the 

earlier booke were writteu eu tenoe were 
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sufficient to include all uncles and aunts, 
that is, all the brothers and sisters of either 
parent. But in Burmese eight different 
words are used, and the compilers of the 
Burmese dhammiithata had somehow or 

other to include eight members into a class 

which, according to the authorities, could 
contain only six. The only way in Avhichthey 
could do so was Ijy omitting two and regard¬ 
ing the description of two others as extend¬ 
ed so as to cover the two who were omitted. 
It seems probable, therefore, that the list 
of the “ six relatives ” given in the dham- 
viathuts was intended to include all uncles 
and aunts, and that the omission of the 
father’s younger sister and the mother’s 
younger brother was only apparent and was 
not intended to exclude those particular 
uncles and aunts from the inheritance. 

However that may be, it is certain that no 
such exclusion has ever been judicially 
recognized. lA Die case of Aan v. Mo, 
Ngwe Nu (1). it was held that surviving 
uncles and aunts exclude the children of 
deceased uncles and aunts. It is true that 
in that case there seems to have been no 
younger brother of the mother, but the rule 
was laid down generally without any quali¬ 
fication and it was expressly based on the 
principle of Burmese Buddhist Law that 

the nearer relative excludes the more 
remote. 

In the case of Ko Kan Gyi v. Ma Pyu (2) 
which dealt with the same estate, it was held 
that the surviving unclesand aunts, whether 
paternal or maternal, share equally in the 
estate of a deceased nephew’ or niece who 
has 1 eft no nearer relatives, and the father’s 
younger pter was actually included as 
being entitled to share in the estate. 

In the case of Ma Ma Gale v. Ma Me (3), it 
was said that, in the case of collateral suc¬ 
cession, the general principle, that the nearer 
relative excludes the more remote, takesfull 
effect, and the general rule, that failing 
descendants and ancestors the estate goes 
to the “ six relertives,” was mentioned and 

was interpreted as meaning that the estate 

goes to the paternal and maternal uncles or 
aunts without any such exclusion as that 
suggested in this case. 

In these circumstances, I do not think 
that the exclusion alleged is established 

the lower Court was* 
right in finding that in this case Ma Me, 

■ ® 5 L. B. R. 70. 

izl 1® hid. Oas. 497; 6 L. B. R. 164- 5 Bur T. T 
‘W) U U. R. (1004-06), Buddhist Law, Inheritance, 5, 
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being a sister of Ma On's father, excluded 
appellant, who was only a son of a sister 
of Ma On s mother, and in dismissing appel¬ 
lant’s application for Letters. 

1 w'ould, therefore, dismiss the appeal and 
would order appellant to pay Ma Me’s 
^sts in both Courts, Advocate’s fee in this 
Court to he ten gold mohurs. 

The Administrator pendente lite should be 
discharged. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Seco.vd Civil Appeal No. 817 of 1923. 

February 5, 1925. 

^Present:—Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 

CAFUR IMAM— Defendant— 
Appellant 

VC-V^US 

AMIR ISAB SAUDAGAR— Plaintiff 

—Respondent. 

Transfer of Property Act (IV of 1882), s. 95— 
^jortgage—Redemption by co-mortgagor—Charge on 
shares of other mortgagors—Interest, whether can be 
claimed—Notice. 

Under s. 95 of the Transfer of Property Act a re¬ 
deeming co-mortgagor is only given a charge for 
hi6 portion of the expenses properly incurred in so 
redeeming and obtaining possession of the mortgaged 
properly. He is not ordinarily entitled to interest 
in respect of the amount for which he has a charge 
on the property unless he gives notice to his co- 
mortgagors that he would claim interest against 
them in respect of their share of the mortgage-money 
paid by him if they wished to redeem their shares.- 
Ip. 659, col. 2; p. 660, col. l.J 

Second appeal from the decision of the 
First Class Subordinate Judge, A. 

Nasik, in Appeal No. Iu4 of 1922, revers¬ 
ing the decree of the Subordinate Judge at 
Nasik, in Civil Suit No. 144 of 1922. 

Mr. 8. Y. Abhyankar, for the Appellant. 

Mr. S. K, Gokhale, for the Respondent. 

JUDGMENT.— The plaintiffs sued to 
obtain possession by partition of 
one-third share in the suit property, wid 
for recovering contribution from tho 
fendauts for money paid by the plamti®' 
for redeeming the other two-thirds in the 
same. 


oaLiie. 

The Trial Judge held that theplsfr**^® 
could claim one-third share in the snit 
property; that they had redeemed mort¬ 
gages on the property and obtained 




18^ I. 0.1925] 


6aP8R imam V. AMIR ISAIi SAUDAGAR. 



session; and that the plaintitts were entitl¬ 
ed to a sum of Rg. 66-10-8 from the 
defendants as their contribution towards 
the expanses incurred in redeeming the 
property. Ho did not allow the plaintiffs 
any interest on that amount. 

The third defendant alleged that he had 
repaired the house at a cost of Rs. 350 
after he had purchased the interest of 
the first defendant, one of the original 
mortgagors. The Judge found that he had 
spent Rs. 350 and held that the plaintiffs 
were liable to pay one-third of that amount. 

In appeal the Appellate Judge held that 
plaintiffs were entitled to interest on the 
amounts which they had spent in paying off 
the mortgagee, and considered twelve per 
cent, as a reasonable rate, but he differed from 
the Court below with regard to the money 
spent by the third defendant in making 
repairs, and found he could not be con¬ 
sidered a bona fide purchaser, and conse¬ 
quently passed a decree for the plaintiffs 
that their one-third share should be equitab¬ 
ly separated and given in their posses¬ 
sion and the third defendant shoul 1 pay 
to the plaintiff No. 1, Ri. L51 as his share 
of the mortgage-money with interest at 
six per cent, thereon from the date of 
suit till payment within two months from 
the date of the decree. 

The third defendant has appealed. He 
contends that he ought to have been al¬ 
lowed proportionate costs of repairs made 
by him to the house situated in the suit 
land, and that the Judge erred in law in 
awarding interest to the plaintiff^ on the 
amounts spent by him in redeeming the 
property. We do not think that the third 

defendant in the circumstances of the case 

is entitled to charge the plaintiff with his 
proportion of the cost incurred by him 
in executing repairs to the property. 

On the question whether he is liable 
to pay interest to the plaintiffs on his 
proportion of the expenses properly incurred 
in redeeming the property, there is no 
direct authority. Section 95 of the Transfer 

of Property Act says:— 

‘ • Where one of several mortgagors re¬ 
deems the mortgaged property and obtains 
possession thereof, he has a charge on the 
share of each of the other co-mortgag<^3 
in the property for his proportion of the 
expenses properly incurred in so redeem¬ 
ing and obtaining possession.” 

In a note in Mitra’s work on the Trans¬ 
fer of Property Act (3ad Edition) to 8. 9o we 


find the following passage at page, .lll;-- 
“Tlie redeeming co-mortgagor has a right 
to claim interest on the money paid by him. 
The rate of interest must be reasonable. 
The fact that he had to borrow redemp¬ 
tion money at a high rate of interest is 
not a ground for charging the same rate 
from the other co-mortgagors.” The author¬ 
ity for that proposition isJayo v. Arjim 
(1). In Raushan Alt Khan Chowdlmry v. 
Kali Mohan MoUra (2), the Court allowed 
interest at twelve per cent. We have 
been referred, however, to the case of 
Malik Ahmad Wali Khanv. Shamsi Jahan 
Begam (3). The principal question argued 
was whether the redeeming co-mortgagor 
could claim contribution from his co-mort¬ 
gagors if he had not obtained possession 
of the mortgaged property. The Privy 
Council held that the section should i)e 
construed distributively, and that the 
charge followed on redemption; tlie con¬ 
dition of obtaining possession applied 
only to cases in which its fultilment was 
from the nature of the mortgage possible. 
The plaintiff claimed during the argument 
that he was entitled to recover two-thirds 
of the amount paid by him, with interest 
at the stipulated rate, and to have a charge 
declared in his favour on the respondents 
interests in the mortgaged property. The 
judgment of their Lordships does not deal 
with this contention. But the decree pass¬ 
ed by them declared that the plaintiff 

was entitled to recover against the defend¬ 
ants two-thirds of the sum paid by him 
to redeem the mortgage, with interest at 
six per cent, per annum from thedateof. 
the institution of the suit. We must take 
it, therefore, that the claim for mterest 
from the date of redemption was disallow¬ 
ed. It seems to us reading s. 95, that 
the redeeming co-mortgagor is only given 
a charge for his portion of the expenses 
uroperly incurred in so redeeming and 
obtaining possession of the mortgaged 
property. Consequently his claim to m- 
t^er^t on the expenses so incurred must 
arise if at all, not from the section, but 
from’ some other ground. If, for instance, 
he gave notice to the co-mortgagors that 
he had redeemed the property, and that 
he had a statutory charge for his pro- 

(1) 49 lud. Cas. 230, 

!?i l A 81- 8 Bom. L. R. 397; 10 f!. W. N. 
fi26^3l L J 360; 3 C L J. 481; 1 M. U T 143: 16 

M> 'Ij, J. 269; 28 A. 48!i 8 6ar. P. C. <!■ 016 (P. 
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portion of the expenses so incurred, he 
also give them notice that he would 
claim interest against them on that amount 
It tlipy wished to redeem their shares. 
■DUt. if no such notice is given, it is diffi¬ 
cult to see on what the claim for interest 
could be founded, or from what authority 
the Court could derive the power to exer¬ 
cise^ a discretion to allow interest. 

^^e think, therefore, that we must allow 
the appeal to this extent, that defendant 
iNo d rnust pay the plaintiff Rs. tiG-l(i-8 
as his share of the mortgage-money with 
interest at six per cent, thereon from the 
aate of suit till payment. Defendant No. 
o can have three months to pay the amount 

+ !? proceedings are returned 

to the Trial Court. 

No order as to costs of the appeal. 

Appeal allowed. 


PALAVESAM OHETTIAfe V. NARATANA IVER. 


' [8^ 1. b. 1§2J] 


MADRAS HIGH COURT. 

Civil Revision* Petition No. 190 of 1923. 

February 20, 1925. 

Present.'^Mr. Justice Devadoss. 

R. PALAVEdAM CHETTIAR— 
Plaintiff—Petitioner 
versus 

NARAYANA IYER— Defendant— 

. Respondent. 

Civd Procedure. Code L\ct V of lOOS), Sch. II 
jMiras. lo, 10 - Arbitration—Arbitrator importing per¬ 
sonal knowledge into consideration of caee—Evidenct 
taken in absence of party-Misconduct—Award, legality 

The question whether an arbitrator can import his 
own personal knowledge into the consideration of a 


JUDGMENT. —This is a petition tc 
revise the order of the District Munsif of 
Ambasamudram declining to set aside 
an award passed by the arbitrators in 
C. _S. No. 1738 of 1:^21. The first 
contention urged by Mr. Ramaswami 
^er, against the judgment of the lower 
Court is that the arbitrators imported 
into the consideration of the case matters 
within their own personal knowledge. In 
giving grounds for their decision the arbitra¬ 
tors say : “ And we also know that when¬ 
ever he came here he may have purchased oil 
from this plaintiff or other oil mongers 
only upon the payment of ready cash and 
that otherwise there was no necessity for 
him to have such large dealings.’’ The 
District Munsif dealing with this objection 
says.* “No doubt the arbitrators have im¬ 
ported personal knowledge. They are 
entitled to do so and parties who consented 
to the arbitration would clearly have known 
that the arbitrators must have some local 
knowledge and would import such know* 
ledge in deciding the case.” Whether the 
arbitrators could import their own personal 
knowledge into the consideration of the cafee 
before them would depend upon the terms 
of Submission to arbitration. If the sub¬ 
mission simply asks the arbitrators to decide 
a case that would not give them a right to 
import their own personal knowledge into 
the consideration of the case. But where 
the submission to;arbitration gives thetn 
an option either to take evidence or to decide 
the case upon their own personal knowledge 
they would be entitled to import into the 
consideration of the case their own personal 
knowledge. This is the view of Mr. Justice 
■Lindsay in Lachhmi Nardin v. Skeo Ndth 

D/l M ^>1/1 j / 1 \ mi_ - 1 1 Y 1 - 1 • 


case before Jiun depends upon the terms -of the sub- Vt v. 

mission to arbitration. If the submission eimnlv (!)• The learned Judge observes: 

K... J..:.. yy “ This matter has fcn h^ Hpffirminedin the 


asks him to decide a case, that would not gfve 
nim a right to import his own personal knowledge 
into the consideration of the case. But where the 
Bubmi^ssion gives him an option either to take evidence 
or to decide the case upon his own personal knowledge 
♦if entitled to import into the consideration of 
tne case his own personal knowledge, [p. 660, col. 2.1 

Lac/i/imt v. Sheo Nath Pandey, 54 Ind. Cas. 

443; 42 A. 18o at p. 187; 1 U. P. L. R./A) 177; 18 A. 

J. /8, relied on. 

It IS illegal for anrarbitrator to take evidence in the 
ab^nce of a party. l;p. 661, col. 1.1 

Petition, under s. 25 of Act IX of 1887 
praying the High Court to revise a decree 
of the Court of the District Munsif, Amba- 
eamudram, in S. 0. S. No. 1738 of 1921 


This matter has to be determined in vuv 
light of the language of the agreement by 
which this dispute was referred to arbitra* 
tion. If the parties agreed that the arbitra¬ 
tor should decide the dispute between them 
On his own knowledge, and further agreed 
that there was no need for him to take an^ 
evidence, no misconduct can be imputed. 
In this case, the reference to the arbitration 
does not say that the arbitrators were to 
decide the matter in controversy upon their 
own personal knowledge. On the other 
hand the reference to arbitration simply 
aaks them 'to decide the dispute between the 


Ml* X n tu ucciutj me UlSUUDt^ 

■Mr; the defendants, That beinff 

Bpoadeat. ■ . ^ r ?! ^^3; 42 A. 185 at p.is?; 1 \ 

I j. B /A \ 199. to AT « iBA 


U K. (AO 177; 1878,■ 
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80 , they cannot import into the consideration 
of the case anything derived from their own 
personal knowledge. 

Apart from this objection, there is a more 
serious objection to the award. In para. 5 
of the grounds attached to the award they 
say: “ It is learnt that this defendant lived 
along with his wife at Sankarankoil on 
those occasions. It does not appear that 
they lived in this village or made any cele¬ 
bration on those dates." They do not say 
from whom they learnt or had this informa¬ 
tion and it does not appear that they enquir¬ 
ed of anybody in the presence of the plaint¬ 
iff. Taking evidence in the absence of the 
plaintiff isillegal. Anotherobjection urged 
by Mr. Ramaswami Iyer is that his client 
wanted the arbitrators to take evidence and 
went to them on several occasions and they 
put him off with some excuse or other. The 
District Munsif does not deal specifically 
with this objection, but the respondent’s 
Vakil wants to rely upon the last paragraph 
of his judgment in which he says: “The 
arbitrators have arrived at their decision 
after due and careful and bona fide enquiry 
and there is nothing to vitiate the award." 
This does not amount to a finding that the 
statement of the plaintiff that he asked the 
arbitrators several times to take evidence on 
his side and they put him off with some 
excuse or other, is not true. On the whole, 
I am not satisfied that the arbitrators acted 
according to law, and, therefore, their award 
is bad. The District Munsifs order accepting 
the award is set aside and he is directed 
to restore the suit to file and dispose of it 
according to law. The costs of this petition 
will be provided for in the decree Avhich 
miy be passed by the District Munsif. 

V. N. v. Order set aside. 

Z. K. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 19 of 1925. 

May 14. 1925. 

Present : —Mr. Justice Sulaiman and 
Mr. Justice Djiniels. 

FAQIR ULLAH-Platntiff 
—Appellant 
versus 

HIKMAT ULLAH-Defendanp 

\ _ 

—Respondent. 

Provincial Small Cause Courts Act (IX of 1887), s. 
SS^Civil Procedure Code (Act V of mS), s. 99-Suit 
imtitdted in and evidence recorded by Small Cause 


Court-Decision by Court not having powers of Smalt 
Came Court -Appeal, whether Hes— Evidence, failure 
to record in full—Irregularity. 

A suit was originally instituted in a Small Causa 
Court and the evidence was recorded by that Court. 
The Presiding Officer of the Court ceased to have 
jurisdiction over the case and it was taken up 
by his successor who had no Small Cause Court 
powers and was tried as an ordinary suit: 

Held, (D that the omission of the officer who decided 
the suit to record tlie evidence over again as in a 
regular suit was an irregularity to whieli s. 99 of 
the C. P. C. applied and which could not be made a 
ground for setting aside the decree unless it had 
affected the decision on the merits; [p GC2, col. 1-1 


(2)that in view of the provisions of a. o5 of llic 
Provincial Small Cause Courts Act the decision in the 
suit must be treated as oue given in a regular suit 
and was open to appeal, [p. '6C1. col. 2,] 

Sarju Prasad v. Mahadeo Pande, 29 Ind. Cas, 996; 37 
A, 450; 13 A. L. J. C39, Lachliman Das v. Ahmad 
Hasan, 38 Ind. Cas. 105; 39 A. 357; 15 A. 1 j. J. 305 and 
Zamirul Hasan Khan y. Imdad All Khan,0-i Ind. 
Cas. 573; 44 A. 59; 19 A. L. J. 838; (1922) A. I. R. (A.) 
161, followed. 

Civil revision from an order of the Third 
Subordinate Judge of Moradabad, dated 
the 25th November 1924. 


Mr. G. Agarwala, for the Appellant. 

Mr. S. A. Holder, ioT the Respondent. 

JUDGMENT.—This is a revision 
against an order of the learned Subordi¬ 
nate Judge of Moradabad dismissing the 
plaintiff’s suit on appeal The grounds of 
revision are these. The suit was originally 
instituted before a Munsif having Small 
Cause Court powers. This Munsif ceased 
to have jurisdiction, and the case was taken 
up in the ordinary way by his successor 
who had no Small Cause Court powers. The 
evidence had been recorded by the Iirst 
Munsif. The case was decided in favour of the 
plaintiffby the Second Munsif. On appeal 
the learned Subordinate Judge to whom the 
appeal was made over took a different view 
and dismissed the suit. The plaintiff s first 
contention is that the suit continued to be 
a Small Cause Court suit, and, therefore, no 
appeal lay to the District Judge. This con¬ 
tention is contrary to s. 35 of the Provincial 
Small Cause Courts Act, and the fact that 
a case which is decided under that section 
bv an officer not having Small Cause Court 
powers must be treated as a regular suit in 
which an appeal lies, is supported by a 
lon‘' string of authorities, e.g., Sarju Prasad 
V Mahadeo Pande (1) Uehhman Das v. 
Ahmad Hasan (2), and Zamirul Hasan 
Khan v. Imdad AH Khan (3). 

t\\ 9Q Tnd Cas. 996; 37 A. 450; 13 A. L. «T. 639. 
ifi Ind Cas 105; 39 A. 357; 15 A. L. J. M)o. 

3 ft 1ml'. Cal: 573’;« A. 5(1; 19 A. U J. «3b; (Kl??) 

A. I. R. (A.) 161, 
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The applicant's second contention is that 
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the Alunsif who decided the case should 
nave re-heard the evidence and recorded it 
in full as in a regular suit. Even if the 
. iLinsif should have done this, his omission 
to do so is merely an irregularity in pro¬ 
cedure to which s. 99 of the C. P. C. applies 
and which cannot be made a ground for 
nside the decree unless it has affect¬ 
ed the decision on the merits. In this case 
we find on examining the record that the 
learned Muusif who heard the evidence re¬ 
corded unusually full notes. That the 
shortness of the notes did not prejudice his 
successor against the plaintiff is evident 
trom the fact that the case was actually 
decided in his favour. In appeal before the 
learned Subordinate Judge the applicant 
took no objection to the form in which the 
evidence had been recorded. He had, of 
course, taken none before the Trial Court. 
AA e further find that the decision turned on 
a question of limitation, which depended on 
whether the true date of the pro-note was 
1920 or 1921. It is quite obvious that the 
<late originally written was 1920 and has 
been altered into 1921. The point on which 
the Courts differed was whether that altera¬ 
tion was made immediately, at the time 
when it was first written, or was made sub¬ 
sequently in order to bring the case within 
limitation. We find, therefore, that the 
error m procetlure, if there was anv has 

not in any way affected the result of the 
case. 

The revision accordingly fails, and we 
dismiss It with costs. 

Revision dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 413 op 1923. 

December 5, 1924. 

Present;—Mr. Justice Wallace and 

Mr. Justice Madhavan Nair. 

A. L. V. R. P. VEERAPPA CHETTIAR 
Repres^^-nted dy his authorise® 
agent M. V. SOMANATHA IYER— 
Plaintiff—Petitioner 
versus 

MUNICIPAL COUNCIL, PALNI 
Rbprbsentbd by its CHAIRMAN-^ 
Defendant—Respondent. 

Act (V of 1020^ ss 
Q3, Ii4i9i<knce, meaning of-~Agm for coUection 


f ’'om lan^ outside Municipality residing 
Jn/nicipal limiu -Liability to pay profession tax— 
Inside Municipal limits, scope of. 

The expression “or any source other than houses of 
lands inside the Municipal limits” in s. 95 of the 
Madras District Municipalities Act is used in order 
to e.xempt a person from paying profession tax on 
rent from property inside the Municipality, since he 
IS already taxed on that under s. 81; but a person 
residing within the Municipality and drawing income 
from rent of houses outside it is bound to pay pro 
le.ssion tax and is not entitled to any exemption. The 
words "inside the Municipal limits ’ in s. 95 qualify 
the words “houses and lands” and not the word 
‘source.” [p. (563, col. 1.] 

Section 93 of the Madras District Municipalities 
Act only lays down the qualification for liability to 
tax and has nothing to do with the conditions under 
which the tax becomes payable, [iitd.] 

The word ‘residence’ in s. 95 of the Madras 
District Municipalities Act must be interpreted in 
the sense of personal residence, and a person who 
neither himself personally resides nor maintains a 
residence for himself or his family within a Munici¬ 
pality, but merely maintains an office for the collection 
of his rent cannot be said to “reside” ^vithin the 
Municipality. D*. 663. col. 1] 

A monoy-lenaer who exercised his profession in one 
taluk purchased in another taluk a ztmin situated 
wholly outside the limits of a Municipality but main¬ 
tained within the Municipal limits a resident collection 
agent who collected his ^emtn’s rent for him. He did 
not, however, himself ever reside or maintain a house 
for the residence of himself or his family within the 
Municipal limits: 

Held, that although the money-lender through his 
agent was in receipt of income within the Munici¬ 
pality he was not liable to pay profession lax 
inasmuch as he did not “reside” within the Municipali¬ 
ty within the meaning of a. 95 of the Madras District 
Municipalities Act. [p. 663, col. 1.] 

Petition, under s. 2-' of Act IX of 1887, 
praying the High Court to revise the 
decree and judgment of the Court of 
the District Munsif, Palm, in 8. C. No. 306 
of 1922. 

Mr. T. L. Venkatrama Iyer, for the 
Petitioner. 

Mr. K. V. Krishnaswami Iyer, for the 
Respondent. 

JUDGMENT.— The petitioner eeeks 
for the revision of the decree of the lower 
Court in a Small Cause Suit instituted by 
the plaintiff to recover from the defendant, 
the Municipal Council of Palni, the arnoimt 
of profession tax levied on him by the 
Council for the half-year ending Slat March 
1922. The facts appear to be as follov's*'” 
The plaintiff is a Nattukottai Chetti, whose 
profession is money-lending and he exercises 
that profession Alt Devakottai. He has pur¬ 
chased the zemindari of Rattiampadi m 
the Palni tahuk. This zemin is situated 
wholly outside the limits of the FaliU 
Municipality. The plaintiff maintains m 
the Palni town a r^ide 4 t collection agofti 
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t 7 ho collects Ilia zemin's rent for him. In 
these circumstances the lower Court has 
held that the plaintiff has through his 
agent been in receipt of income within the 
Municipality and is. therefore, liable to be 
taxed for profession tax. 

The legal oorreotneaa of this decision 
depends on the interpretation of ss. 93 and 
95 of the Madras District Municipalities 
Act. It is contended for the petitioner that 
he or his agent is not a person in receipt of 
income from “any source other than houses 
or lands inside the Municipal limits , and 
it is sought to make the words “inside the 
Municipal limits” qualify ‘source' and not 
‘houses and lands’. This view is untenable. 
There is no reason whatever why a person 
residing within the Municipality and draw¬ 
ing income from rent of houses outside it 
should not pay profession tax as he obtains 
the benefit of Municipal activities in the 
same manner as any other resident. The 
phrase is clearly used in order to exempt 
a person from paying profession tax on rent 
from property inside the Municipality, since 
he is already taxed on that under s. 81. 

We cannot say that the petitioner is not 
in receipt of this income. He admits that 
his agent collects it and remits it to him. 
He is, therefore, prima facie liable under s. 
93, if he has been in receipt of that incorne 
within the Municipality for the period laid 
down in s. 95. Section 95 lays down that, 
though a person may be liable for the tax 
under s. 93. it is not payable unless he 
resides in the Municipality for sixty days 
ill the half-year in question. This pro¬ 
position is not affected by the principle 
kid down in Illustration (3) of s. 93, because 

a. 93 is only laying down the quahncatinn 
for liability to tax and has nolhuig to do 
with the conditions under which the tax 
becomes payable. That is dealt with under 
3.95. This point has been overlooked by 
the lower Court and it has thus fallen into 

an error. , . , , 

Now, the plaintiff in his plaii^ 
stated that he never resided in Palm lor 
sixty days in the half-year. In the written 
statement the Council did not 
that statement. Had the plaintiff reside 
for 60 days in the half year it would have 
been the most obvious answer to the 
ift'8 suit. We must take it then that the 
plaintiff did not reside within the Mumci- 
p^ity for sixty days, in the half year in que.^ 

tion.. ^ 

■- Tltfi respondent has tried to argue tn 


‘residence’will include‘the maintenance of 
an office’ although the principal never 
appears there. Xo doubt the word ‘resi¬ 
dence’ has been interpreted in various ways 
when it has been necessary to interpret its 
meaning in income-tax and other Statutes; 
but we think that its meaning in this 
Act may be decided by a consideration of 
the reported rulings under the old District 
Municipalities Act of 1884, and the con¬ 
sequent alteration of the provisions in the 
new Act. Under the old Act, s. 55, a per¬ 
son exercising a profession, etc., or holding 
an office was liable under s. 53 to the tax, 
and had to pay it, if he exercised the pro¬ 
fession or held the office for sixty days in 
the half year. In the two rulings in 
Chairman, Ongole Municipality v. Mounsey 
(!) and Ilammick v. President, Madras 
Municipal Commission (2) this Court field 
that a Government servant, whose Head 
Office was in the Municipality, was not, 
while he was himself outside the Munici¬ 
pality, holding his office within the 
Municipality. So that, unless he himself 
was for 00 day.s within the Municipality, 
lie was not liable to the tax. To meet 
that difficulty, we presume, the Legislature 
provided in Sch. IV, r. 1« of the new Act 
that a person must be deemed to have 
exercised a profession or held an appoint¬ 
ment for the period specified in s. 95 “if 
ins principal office is within the Muni¬ 
cipality and his connection therewith has 
lasted’for the specified number of days", 
Under the old Act the test for liability in 
the case of a per.son holdina: an appoint¬ 
ment was personal presence within the 
Municipality; under the new Act, in such, 
a case personal presence is not necessary. 
Had the Legislature meant that, in the 
case of persons in receipt of pension or 
income personal presence in the Municip¬ 
ality was equally not necessary, we think 
they would have made it equally clear. 
We think, therefore, that the test in such, 
a case is personal presence within the 
Municipality, and that ‘residence’ in s. 95 
has to he interpreted in the sense of 
nersonal residence and that one who 
neither himself personally resides nor main¬ 
tains a residence for himself or his family 
within the Municipality but merely main¬ 
tains an office for^ the collection of his 
rent cannot be said to reside within the 
Municipality. The petitioner, on this 


17 M 453’ 6 Ind. Dec. (N. s.) 314. 

2) 22 M. H5; 8 M. L. J. 18*; 8 lad, Dec. (s, s.) 103, 
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ground, therefore, will not be liable to pay 


the profession tax. 

The petitioner raised a further ground of 
objection, namely, that since all his zemin 
land rents are already taxed to a fixed— 
peishkush—this peishkitsh cannot be increas¬ 
ed by any further tax by Government 
either directly by Government itself or 
indirectly by Government authorizing a 
Municipality to tax such rent without a 
direct statutory declaration of its interfer¬ 
ence with his permanent .9an?iad rights. 
He quoted Secretai'y to the Chie-f Commis^ 
sioner of Income Tax v. Zemindar of 
Singampatti (3^ in aid of his contention 
that the State cannot authorize a Muni¬ 
cipality to levy a tax which it cannot 
itself levy. This question is not free from 

difficulty but need not be decided in this 
case. 

On the ground that the petitioner has 
not resided for 60 days within the Muni¬ 
cipality, the levy of a profession tax on 
him was contrary to law. We must hold 
that he was not liable for this tax and that 
the lower Court has made a mistake in 
law in dismissing this suit. We think 
this is a case in which we must interfere 
in revision. We reverse the decree of the 
lower Court and give the plaintiff a decree 

for the amount sued for with costs in both 
Courts. 

’ Decree reversed. 


Z. K. 


(3) 70 Ind. Cas. 504; 45 M. 518; 15 L. W 496 - (](iP 9 \ 
M. W. N. 353; 31 M. L. T. 21; (1922) A. I. R (M.) sIs! 


CALCUTTA HIGH' COURT. 

Appeal from Appellate Decrbe No 375 

OF 1922. 

February 17, 1925. 

Present: Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

BHOLA NATH MONDAL and others— 

Plaintiffs—Appellants 

versus 

MOHESH CHANDRA BERA and others 
, —Defendants—Respondents. 

Parties—Easeme^t, ffuit on—Servient owner, who 

In a suit for the removal of an obstruction to an 
easement, the ,servient owners against whom no relief 
18 sought are not necessary parties, [p. 665 col 11 
‘Servient o-wmer’ for the purpose of a 
easement is the owner who^ has mi2d 
plaintiJI's Claim, against whom iel'cSe of 
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action, and dws not refer to the owners of all tha 

tenements subject to the easement, [p. 665, col. 1.1' 

fi 5 ) T 'a Chandra Bhattacharjee, 

62 Ind. Cas. 425; 25 C. W. N. 249, reUed on. 

A 3 ,gainst a decree of the second 

Additional District Judge, Midnapur, dated 

the 23rd of April 192J, reversing that 

of the Mnnsif, Third Court at that place, 

dated the 11th August 1920. 

Babus Mohendra Nath Roy, Anil Chandra 

Dutt and Mr. Samarendra Kumar Dutt, for 
the Appellants. 

Babus Joges Chandra Roy and Navadwip 
oaha, for the Respondents. 

The case of the plaint- 
itfs in the suit out of which this second 
appeal arises was that there is kkal 
running along the eastern boundary of 
tneir mouza which continues along the 
northern and eastern boundaries of the 
neighbouring J/ow^a Beluriaand then south¬ 
wards; and that water from their mouza 
IS discharged through certain sluices from 
the khal into a river lying further to the 
east; but that in 1918 the tenants of 
Beluria made two obstructions one at the 
I^int marked A in the map obstructing 
the khal where it entered into mouza 
Beluria and anothar at the point B ob- 
^meting it at its exit from that Mouza^ 
The suit was brought by certain repre¬ 
sentative tenants of the Mouza Purusat- 
tampur against certain tenants of Beluria 
as representing all tenants of that village 
and notices were published under 0. I, 
r. 8 in the local newspaper, on the spot and 

elsewhere. 

The learned Munsif found in favour of 
the plaintiffs and gave a decree on certain 
terms. He found that the natural drainage 
of the village was through this khal and 
that the tenants of Beluria had wrong¬ 
fully obstructed it at points A and P. 

On the case coming up in appeal the 
point decided is the question whe¬ 
ther the suit could proceed owing to defect 
of parties. The case set up was that though 
no doubt the people of Beluria were the 
people who were said to have put up the 
obstructions, the plaintiifs had asked for 
a declaration that the whole khal must 
remain open, not only through the 7 
m^zas lying successively to the south. 
The learned Additional District Jud^ 
accepted this contention and dismissed the 
suit on the preliminary ground that w© 
suit was bad for defect of parties. 
held that the principle laid down hi the 
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CMe of ffaran 5/ietH v. Ramesh Chandra 
Bhat^<marjee (1) was applicable to the case 
and did not follow the observations in the 
^se of Madan Alohan Chakravarty v. Sashi 
Bhusan Mukherjee (2). The facts of this case 
acceding to the pleadings are that the people 
of Beluria alone had put up these obstruc- 
poiiits Aaud B and no obstruction 
had been made in the /c/ia/at any point 
further south where it passed along 
the east side of the other mouzas; and the 
prayer in the plaint was for a declara¬ 
tion of prescriptive and natural right 
of easement and easement of neces¬ 
sity by cutting these bunds so as to dis¬ 
charge water through the khal as delineat¬ 
ed in the map anrl for a permanent injunc- 
tiou restraining the tenants of Beluria 
from,putting any further obstructions in 
th& khal. No relief, therefore, appears to 
us to have been sought against the ten¬ 
ants of any of the other mouzas lying 
further to the south. This case on its 
pleading is, therefore, in our opinion, clearly 
distinguishable from the case of Haran 
Sheikh v. Ramesh Chandra Bhattacharjee 
(1). In that case one of the persons interest¬ 
ed in the servient tenement not having 
been made a party it was held that his 
non-joinder as a party to the suit was a 
fatal defect in the case. But in this parti¬ 
cular case no relief is asked for in the 
plaint against any one else except the ten¬ 
ants of Beluria. It is remarked in the 
^se of Mudan Mohan Chakravarty v. Sasi 
Bhusan Mukherjee ^2) that servient owner 
means the servient o^vner w*ho has raised 
objection to a plaintiff’s right against whom 
there is a cause of action and does not 
refer to the owners of all the teuements 
over which a way passes. In our view, 
therefore, it was not necessary to make 
the tenants of the other mouzas to the south 
parties in the particular litigation. 


At the hearing before us a further f 
has been raised, i. e., that, as a matte 
^ct, the obstructions put up at the p< 
A and B are on land in the khas posses 
of the zemindar who should be a p 
I his point appears to be only . raise( 
this stage. No where in the plead 
does^ it appear that the landlord 
considered to be a necessary party to 
case. In fact we do not know whether 
two mouzas are under the same 



62 lad. Oas. 425; 25 0. W. N. 249. 
[2) 3VIad. Oas, 549; 19 0, W, N. 1211. 


or not. We hold that this point cannot be 
raised at lliis stage. 

In the result, therefore, this appeal is 
allowed, the decree of the learned Additional 
District Judge is set aside and the case 
remanded to the Court of the District Judge 
of Midnapur for re-hearing of the appeal 
on the merits. Costs will abide the result. 

N. H. Apptal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 785 of 192.‘b 

September 1C, 1924. 

Present: —Mr. Justice Jackson. 
JAVVADI CHINNA VENKATRAMAYYA 
AND ANOTHER—Defendants Nos. 12 and 13— 

Petitioners 

BANDI VEERASAMI-Plaintiff- 

Respondent. 

Civil Procedure Code (ActVoflOOS),0. XXIII, r. 
l — 'Other su^cient grounds," meaning of—Withdrawal 
of suit, leave for—Alternative cause of action. 

"Other sufficient grounds” in sub-cl. (h) of r. 1 nf 
0. XXIII of the 0. P. C. must be ejusdem generis 
with the formal defect in sub-ol (a). A Court has no 
power under 0. XXIII, r. 1 to grant permission to 
a plaintiff to withdraw from the suit with liberty to 
institute a fresh suit, in a case where the evidence 
adduced by the defendant is such as to cause the plaint¬ 
iff’s suit to fail and the plaintiff tliereafter ask.s 
leaA’e to withdraw tlie suit with a view to institute 
a fresh suit on an alternative cause of action, especially 
after a prayer for amendment of the plaint to 
introduce the alternative cause of action had been 
refused, fp. 666. col. 2.] 

Kali Prasanna Sil v. Panchanan Nandi, .33 Ind. 
Cas. 670; 44 C. 367; 23 C. L. J. 489. 20 C. W. N. 1000, 
relied on. 

Where a Court in such a case grants leave to the 
plaintiff to withdraw the suit with liberty to bring a 
fresh suit it acts with gross irregularity in the exer¬ 
cise of its jurisdiction so as to call for interference 
under s. 115, C. P. C. 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Narasapur, in 0. 8. No. 26 of 1922, dated 
the 20th February 1923. 

Mr. P. Somasundaram, for the Peti¬ 
tioners. . , 

Mr. C. Ram.a Rao, for the Respondent. 

JUDGMENT.—The petitioners seek to 
set aside the order of the Subordinate Judge 
of Narasapur, in 0. 8. No. 26 of 1922, dated 
the 20 th February 1923. 
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The petitioners and counter-petitioner 
both claimed to be alienees from rever¬ 
sioners to the suit estate. The counter¬ 
petitioner tiled with his plaint in 
0. S. No. 26 of 1922 a genealogy showing 
that Subbarayudu the grandfather of his 
alienors was son of Rajayya under whom the 
petitioners claim through another branch. 
A year and more after filing his plaint, 
the counter-petitioner put in an affidavit 
to the effect that Venkiah should 
be inserted between Rajayya and Subba¬ 
rayudu. “The word was omitted by mis¬ 
take." It was not a clerical error for the 
plaint merely copied the recital in plaintiff's 
document (judging from the affidavit of 
petitioners). But the petitioners (who are 
also suing on the strength of their con¬ 
veyance by other reversioners) had made 
it plain that the grandfather of plaintiff's 
alienors was not Rajayya but Venkayya. 
It was to avoid this difficulty and not owing 
to clerical error that plaintiff sought to 
amend his plaint. The Subordinate Judge 
who dealt with the petition for amendment 
in I. A. No. 744 of 1922 correctly appreciat¬ 
ed the point. “The relationship," he states 
“of each was definitely given in the plaint 
and in the written statements and because 
the defendants have produced some docu¬ 
ments to show the connexion of the plaint¬ 
iff’s predecessor-in-title to be not true, the 
plaintiff wants to have it altered. I think 
this cannot be allowed now." 

The case then proceeded and when the 
plaintiff attempted to prove the relationship 
othenvise than stated in his plaint, the evi¬ 
dence was disallowed by a fresli Subordi¬ 
nate Judge. The plaintiff then applied in 
I. A. No. 227 of 1923 for review of the 
order refusing amendment ostensibly be¬ 
cause his petition to amend had been 
obscure but, of course, really because his 
evidence had been ruled out. The new Sub¬ 
ordinate Judge examined the case and 
found, quite rightly, that his predecessor 
had disallowed the amendment on the 
ground that the plaintiff was only asking 
for it because the documentary evidence 
adduced by the rival claimants showed 
that Subbarayudu’s father was not Rajay 3 ^a 
but Venkayya. 

But on the same day he gave plaintiff 
leave to withdraw the suit and file a fresh 
one, holding that it was open to plaintiff 
to make allegations in the plaint compre¬ 
hending an alternative case (that Subba¬ 
rayudu was either son of RaJaj^ya or Ven¬ 


kayya) and the case came within the pur¬ 
view of O. XXin, r. 2. Accordingly the 
decree was passed against which the pre¬ 
sent petition is directed allowing the 
plaintiff to withdraw his suit with leave to 
bring a fresh one. There is no indication 
that the Subordinate Judge ever directed 
his mind to 0. XXlII, r. l,and considered 
Avhether the suit must fail by reason of 
some formal defect, or whether there was 
other sufficient ground for allowing the 
plaintiff to institute a fresh suit. The 
‘defect’ of alleging Rajaj^ya to be the father 
of Subbarayudu instead of Venkatayya was 
not a formal defect; it went to the root of 
plaintiff’s claim. What then was the other 
ground which would justify the order? 
Apparently it was the extraordinary pro¬ 
position that if plaintiff had known that 
his first case would be proved false by the 
counter-petitioners, he might have present¬ 
ed an alternative case which would get 
over the difficulty. It has long been held 
that ‘other sufficient grounds’ in sub-cl. (t), 
0. XXIII, r. 1, must be ejusdem generis as 
the formal defect in sub-cl. (a) [C/. Kolt 
Prasanva Sil v. Panchanan Nandi (1)J 
Furthermore as is well-summarized in 
D. F. Mulla’s commentary on the 0. P. 

(7th Edition, page 678) the effect of 
numerous rulings is that the Court has 
no power under this rule to grant per¬ 
mission to the plaintiff to withdraw from 
the suit with liberty to institute afresh 
suit in a case where issues have been joined 
and the plaintiff fails to produce evidence 

in support of the issues, or where evidence 

has been adduced but the evidence is no 
such as to support the plaintiff’s case; tn 
reason is that in cases of this character, 
the suit must fail, not by reason of so^ 
formal defect, but on the merits and tn 
apprehension of failure of the suit 
be said to constitute ‘a sufficient groun 
for allowing the plaintiff to 
fresh suit. The point is succinctly P 
by Scott, C. J., in Mahipat ShamXa y. 

Vithoba (2)r “The Court should not all 

suit to be withdrawn after ,5?aTral 

are ready for trial if such 

may operate to the prejudice of the aei 

The order of the Subordinate Judge j®* 

therefore, bad in law, and it is ° 
every other respect. He knew the 

T 20 0. 

a. 3.1 Tnd. Cas. 670; 4t C. 387; 23 0. L. J- • 

W. N. 1000. „ T R. UO^ 

(2) 4 Ind. Cas. 252; 33 B. 722; 11 ^ ^ ^ 
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of the c&se, and his predecessor’s order 
thereon, and must have known that in 
these circumstances an order under 
0. XXIII, r. 1 would require a most care¬ 
fully reasoned justification. I must find 
that the irregularity of his order is not only 
material but gross. 

The.counter-petitioner contends that this 
order need not be set aside because the 
parties have already embarked on the fresh 
suit; and the petitioner has unduly delayed 
the present petition. It seems 'that he 
obtained copy on 14th July 1923 and filed 
this petition on 4th September 1923. Hav¬ 
ing regard to the general course of litiga¬ 
tion in this Presidency, I am not prepared 
to hold that this delay is inordinate. Each 
case must be considered on its merits and 
Bansi Singh Y. Kishun Lai Thakur (3) in 
which the Court declined to interfere es¬ 
tablishes no absolute rule. The same re¬ 
mark applies to Jhunku Lai v. Bishcshar 
Das (4). It is always a nice question 
whether a Court which has acted erro¬ 
neously has acted irregularly. Had the 
Subordinate Judge addressed himself 
to the question whether the permission 
to withdraw was to be granted on account 
of a formal defect, and had then erred in 
his estimation of what defect could be 
described as formal, the ruling in Jhunku 
L/il V. Bisheshar Das (4) might apply. 
But the Subordinate Judge has granted 
permission for no reason contained in the 
Statute but for one of his own imagining 
that if the plaintiff knew that the defend¬ 
ants would defeat his first plea, he might 
have provided an alternative. 

Accordingly I allow this petition with 
costs and reverse the decree in 0. S. No. 
26 of 1922 on the file of the Subor¬ 
dinate Judge of Narasapur. Presumably 
from what has already occurred (though 
this remark must not prejudice the trial) 
0. 8. No. 26 of 1922 will fail for want of 
evidence, so it will be sufficient if peti¬ 
tioners pay into Court the amount of 
costs which they have already received 
under the decree now’ reversed, to be paid 
out to the successful party in 0. 8. No. 26 
of 1922. Time for payment six weeks. 

V. N. V. Petition allowed. 

Z. K. 

(3) 26 Ind. Gas. 203; 41 C. 632. 

(4) 46 Ind. Gas. 71; 40 A. 6J2; 16 A. L. J.495. 


CALCUTTA HIGH COURT. 

Civil Ptles Nos. 629 and 1090 op 1924. 

February Ifi, 1925. 

Presc/JtJu.stice Sir Ewart 

Greaves, Kt., and Mr. Ju.stice Mukerji. 
Maharaja SHASHI KANTA ACHARJYA 
BAHADUR— Petitioner 

versus 

MANU SHEIKH, minor by his 
G i'ARDiAN RAJIT SHEIKH— Opposite 

Party. 

Bengal Tenancy Act {VIII of 188-5), s. 153—Rent- 
decree -Execution proceedings - Special Judge, order 
of—Appeal, if lien. 

No appeal lies under s. 15.3, Bengal Tenancy Act 
against an order passed by a Special Judge on an 
application to set aside a sale held in execution of a 
rent-decree for an amount not exceeding Hs. 50, on the 
ground of irregularity and fraud, [p. 668, col. 1,] 

Rule against an order of the Sub-Judge, 
Jlymensingh, dated the 16th February 1924, 
in Miscellaneous Appeal No. 283 of 1923. 

ORDER.— This Rule wasobtained at the 

instance of the petitioner to set aside an 

order of the Subordinate Judge, dated the 

16th I'ebruarv 1924. A decree for rent was 

% 

obtained by the petitioner the amount being 
under Rs. 50. In execution of the decree 
the petitioner brought the property to sale 
on the 20th February 1922 and himself pur¬ 
chased the property. The opposite party 
who is a minor on the 9th April 1923 ap¬ 
plied through his father as his natural 
guardian to set a=ide the sale alleging in 
his application a fraudulent suppression of 
notices in respect of the sale. The matter 
came before the Munsif on the 29th Sep¬ 
tember 1923 and he rejected the applica¬ 
tion to set aside the sale on the ground that 
there w'as no irregularity and that the ap¬ 
plication was barred by_ limitation. ^ 
appeal was preferred against the Munsif’s 
order to the Subordinate Judge who revers¬ 
ed the order of the Munsif stating that on 
the evidence he was satisfied that the oppo¬ 
site party did not come to know of the 
order until the delivery of possession w’as 
made. This Rule was granted as I have 
stated against the order of the Subordinate 

^ t:>- X 

Three points are urged before us. h irst- 
ly it is stated that having regard to the 
provisions of s 153 of the Bengal Tenancy 
Act, the Subordinate Judge had no juris¬ 
diction to entertain the appeal against the 
order of the Munsif. Secondly, it is stated 
that the application which w^s made morn 
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than a year after the sale was barred by 
limitation unless fraud was shown which 
was not found by the Subordinate Judge, 
and there was a third point made that the 
application should have been made by the. 
guardian ad litem oi the infant who had 
been appointed and not by his father as his 
natural guardian. It seems to us that the 
Rule must succeed on the first point, name¬ 
ly of jurisdiction. Section 153 of the 
Bengal Tenancy Act provides that an 
appeal shall not lie from any decree or order 
passed whether in the first instance or on 
appeal in any suit instituted by a landlord 
for the recovery of rent (b) where the decree 
or order, as here, is passed by a Judicial 
Officer especially empowered by the Local 
Government to exercise final jurisdiction 
under this section and the amount claimed 
in the suit does not exceed Rs. 50. An 
appeal is allowable in case a decree or order 
has decided a question relating to title to 
land or to some interest in land as between 
parties having conflicting terms thereto or 
a question of a right to enhance or vary the 
rent of a tenant or a question of the amount 
of rent annually payable by a tenant and 
the explanation appended to the section 
which was attached after the decision by 
this Court ill the case of Kali Mandal v. 
Ramsarbaswa Chakravarti ( 1 ) provides that 
a question as to the regularity of the pro¬ 
ceeding in publishing or conducting a sale 
in execution of a decree for arrears of rent 
is not a question relating to title to land or 
to some interest in land as between parties 
having conflicting claims thereto. It seems 
to us, therefore, that if this point had been 
taken it would be complete answer to the 
application. But it is urged before us that 
we should interfere on the ground that the 
opposite party has been prejudiced because 
this point was not taken before the Subor¬ 
dinate Judge, it being urged that if the 
objection had been taken in that Court the 
matter might have come before the District 
Judge under the proviso which appears in 
s. 153. It seems to us that there is no 
substance in this contention having regard 
to the terms of the proviso itself and we 
do not think that the District Judge could 
have exercised any jurisdiction in the 
matter even if this point had been taken 
before the Subordinate Judge. Conse¬ 
quently, it seems to us that the order of the 

Subordinate Judge was without jurisdiction 


as there was no appeal from the order of, 
the Munsif having regard to the provisions 
of s. 153 to which I have referred. 

The result is that we make the Rule ab¬ 
solute with costs hearing-fee, one gold 
mohur and the order of the Subordinate 
Judge is set aside. 

Rule No. 1090 is discharged. 

N. H. Rule made absolute. 


BOMBAY HIGH GOURT. 

Secon’d Civil Appeal No. 805 op 1923. 

February 5, 1925. 

P?wn(;—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 
GOVIND VASUDEO KULKARNI— 

Plaintiff—Appellant 

V&7*SlLS 

NARAYAN BALWANT KULKAKNI— 

Defendant—Respondent. ^ 
Provincial Small Cattse Courts Act {IX of 188j), 

Sck. II, Art. 13—Suit to recover share in allowanu for 

kulkarni watan, nature of—Suit of Small Cause 
nature. 

A suit by the plaintiff to recoverfrom the defendants 
his share of an allowance received by the latter from 
the Government in respect of the commutaUon of a 
kulkarni watan is a suit for the recovery of 
had and received by the defendants for the 
use and does not fall within the purview of 
of Sch. II to the Provincial Small Cause Courts A . 
Such a suit is, therefore, a suit of the nature oi 
Small Cause. „ ,, 

Damodar Gopal Dikshit v. Chintaman Balkns 
Karve, 17 B. 42; 9 Ind. Dec. (n. s.; 28, followed 
BhikajiHariy. Radkabai, 21 Ind. Cas. 181, 

700,15 Bom. L. R. 803, referred to. ^ ^ 

Second appeal from the decision oi in 
District Judge at Ahmednagar, in Apps 
No. 140 of 1922, reversing a 
the Subordinate Judge at Rabun, m 
Suit No. 339 011921. 

Mr. P. V. Kane, for the Appellant. 

Mr. P. B. Shingne, for Respondeni 

No. 1. , . 

JUDGMENT -We think 
comes within the decision in Darnoa^ 

Gopal Dikshit v. Chintaman 
Karve ( 1 ), cited with approval in 
Hari v. Radkabai (2). In the 

the plaintiff sued the defendants 
that they were both sharers in the ^ 
watan, and that the defendants baa r 
ed profits of the ofllce and had not p 


^(L) 32 C. 957; 9 0. W. N, 721; 1 0. L. J. 476. 


(1) 17 B. 42 9 Ind. Dec (n. s.) 28. 

(2) 21 Ind. Gas, 181; 37 B. 700; 15 Bom 





of years. The defendant admitted that he 
had received the profits, and admitted that 
the plaintiff was a sharer, but only disputed 
the quantum of her share. The suit was 
held to be a ^it for money had and receiv¬ 
ed by the defendant for the use of the 
plaintiff, and was a suit of a Small Cause 
Court nature in respect of which no second 
appeal lay. 

In this case we are asked to hold that the 
suit came within Art. 13 of the Second Sche¬ 
dule of the Provincial Small Cause Courts 
Act as it was a suit to enforce payment of the 
allowance or fees respectively called viali- 
fcana and hafcfc, or of cesses or other dues 
when the cesses or dues are payable to a 
person by reason of his interest in immove¬ 
able property, or in an hereditary ofl5ce or 
in a shrine or other religious institution. 
This is not a suit to enforce payment of the 
allowance for which the kulkami watan in 
question was, commuted. That allowance 
has been recovered from its source, and this 
is only a dispute between persons claiming 
to divide it. The plaintiff was entitled to 
sue the defendant for money had and re¬ 
ceived. Consequently there was no appeal 
to the District Court if the Trial Judge had 
Small Cause Court powers, and if he had 
not such powers then although the District 
Court was competent to hear an appeal, 
there would be no second appeal. In any 
event the second appeal, should be dis- 
tnissed with costs in favour of respondent 
Nol. 

2. K. Appeal dismissed. 


gage-decree one of tlie respondents, who were all 
members of a joint Hindii family, died and his 
sons were not brought upon the record within llu; 
prescribed period: 

Uehl, that the respondents being all jointly intei- 
esled in the inorlgage dccree obtained by them and 
the sons of the deceased respondent being necessary 
parties to the ai)peal. the wJiule appeal aliated as tlie 
result of their not having been brought upon the 
record within limitation. 

A])peal against a decision of the Subordi¬ 
nate Judge, First Court, Mujiafferpur, dated 
the 21st December 1921, reversing that of 
the Munsif, Hajipur, dated the 20th August 
1920. 

Mr. Rai T. iV. Sahap, for the Appellants. 

Mr. A. B. Mukherji, for the Respondents. 

JUDGMENT. 

Miller, C. J.--ln this case the plaint¬ 
iffs who are members of a joint family 
obtained a decree in a mortgage suit 
against the defendants before the Subordi¬ 
nate Judge of Muzafferpur. The defend¬ 
ant Daroga Singh has instituted the 
present appeal and some of the respondents 
who were the plaintiffs in the suit have 
died pending the a])))eal. Raghunandan 
Singh, who was apparently the karta of 
the family and the respondent No. 1, 
died on the 28th September, 1923. Noth¬ 
ing turns upon that because his interest 
would devolve upon the other members of 
the family by survivorship. Jagdeo Singh, 
his son, died on the 28th July, 1923, leav¬ 
ing two. minor sons Kalika Prasad Singh, 
and Chandrika Prasad Singh. Although 
Jagdeo died on the 28th July 1923, no 
steps were taken to bring his sons on the 
record, who certainly were intere.?ted in the 
decree obtained on behalf of their father 
as one of the members of the joint family. 


I. b. bAROQA SINGH V. RAGHUNANDAN SINOfl. 

Ihe plaintiff her share for a certain number 


PATNA HIGH COURT. 

Sbcond Civil Appeal No. 333 of 1922. 

May 20, 1925. 

Presenf:—Sir Dawson Miller, Kt., Chief 
Justice and Mr. Justice Macpherson. 

Daroga singe and others— 

Defendants—Appellants 

4 

versus 

raghunandan SINGH and otheks— 

Plaintiffs—Respondents. 

Civil Proctdure Code. (Act V of 1U08), 0. XXII, 
7i if~Mortgage~decTee — Appeal—Death of one respond- 
tni —Le^af repre<enfafii/ee not brought on record — 
Abatement, extent of. 

Puriag the pendency of an appeal against a mort¬ 


No application even has been made for 
setting aside the abatement although it 
must have been known long ago that 
Jagdeo Singh was in fact dead and had 
two sons surviving him. As this is a mort¬ 
gage suit and the plaintiffs are all jointly 
interested in the decree it seems to us that 
it is a case in which the whole appeal 
abates as all the parties are not brought 
upon the record. No authority has been 
called to our attention by tlie learned Vakil 
for the appellants and it seems to us that 
this appeal abates and ought to be dis¬ 
missed. The respondents are entitled to 
'their costs against the appellant. 

Macpherson, J.— 1 agree. 

2 . K. Order accordingly. 
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CALCUTTA HIGH COURT, 

Civil Rule No. 10 of ly25. 

February 17, 1925. 

PreseTi/.-—Justice Sir Ewart Greaves, Ki., 
and Mr. Justice Mukerji. 

KANAK KANTI ROY CHOrUHCRY 
—Plaintiff—Petitioner 
versus f)| 

SRISHTIDAR MONDAL and another— 
Defendants—Opposite Party. 

Bingal Ttnancy Act {VIJI of ss. III - 

Record of Rights, preparation of—hJjectmenl suit, 
whether Tnaintainable-~"Kntert(iin", meaning of. 

A suit under s. 46. Bengal Tenancy A'-t, is not 
merely a suit for ejectment, in the sense of ejecting 
a trespasser, but it involves a determination by the 
Court of the class of tenant and also the tixiiig of a 
fair and equitable rent. Such a suit comes under the 
express words of s. ill of the Act and cannot be 
maintained after a declaration for the preparation of a 
Record of Rights has been made. fo. 670. col. '2- n 
671, col. 1.] ' 

The words “entertain a suit or apj)lication’ in 
s. Ill, Bengal Tenancy Act, merely mean the <'on- 
sideration of a suit or ai>plicution, and aiv equally 
applicable to a suit or ai.plicatitm instituted before 
the declaration an<l after, jp. 671, col. l.j 

Pi-amada S'alh Roy v. Basirii'Hin Quanji. 81 Ind. 
Gas. 903; 28 C. W. X. 631: 51 U, 230; 40 C. L J 
177; fl92l) A. I. R. iC.i 701. followed, 

Rule against an order of the Munsif, 
Second Court, Basirhat, 24 Pargana, in Rent 
Suit No. 7 of 1924. 

Messrs. Ravi Chandra Majuvidar and 
B. Anilendra Nath Roy Choadhry, for the 
Petitioner. 

Mr. Mohendra Nath Roy and Moulvi 
Syed Nashim Ali, for the Opposite Partv 

JUDGMENT. 

Gpea.ve99 J.— This Rule was issued on 
the 2Dd January 1925 at the instance of the 
plaintiff in the suit. On the ilth January 
1924 the petitioner who is the plaintiff in 
the suit instituted this suit in the Court of 
the Second Munsif at Basirhat under s. 46 of 
the Bengal Tenancy Act “for enhancement 
of rent, and for khas possession of the 
holding after ejectment of the tenant in 
case of refusal by the latter to agree to 
pay the rent which might be determined 
by the Court to be fair and equitable." I 
am quoting the actual words of the peti¬ 
tioner as it will show the nature of the 
suit in the plaintiff's view. For, it has been 
argued before us that the suit being one 
merely for ejectment does not fall within 
the provisions of s. Ill of the Bengal 
Tenancy Act. But it will be seen from the 
statement of the case itself as taken from 
the petition as indeed from the words of 
B. 48, that the suit although in one sense 
it is a suit for ejectment is not merely one 


[SB 10 . ml] 

for such a relief. The written statement 
was tiled in the suit on the 11th March 
1924 and on the 24th September in the 
same year a declaration was issued under 
s. lUl of the Bengal Tenancy Act notifying 
the preparation of the Record of Rights in 
respect of the area in which the land in 
suit was situated. On the 24th November 
1924 the Munsif passed an order staving 
the Suits Nos. 8, 9,10, 11, 12, 13 and 30 of 
1924 under the provisions of s. Ill of the 
Bengal Tenancy Act until the final publica- 
ti()n of the Record of Rights. ■ It is against 
this order of the Munsif that the Rule is 
directed. 

Two points have been argued before us 
on behalf of the petitioner the first is that 
s. Ill has no application to a suit brought 
under the provisions of s. 46 of the Bengal 
Tenancy Act. It is said that the provisions 
of s. Ill relate to such suits as are brought 
under the provisions f»f s. 30 or s. 52 of the 
Tenancy Act or such like and not to a 
suit brought under s. 46. It was urged 
before us tliat the object of s. Ill was to 
prevent a conflict ot decisions between the 
Revenue Othcerand the Civil Courtand that 
inasmuch as in the present case the 
Revenue Officer could not be called upon 
to fi.v a fair and equitable rent there was 
no chance of a conflict and, therefore,, s. Ill 
had no application. 

Now, s. 46 provides for the ejectment of 
a non-occupancy raiyat in certain eventsj 
that is to say, if the non-occupancy raiyni 
has failed to execute the agreement tender¬ 
ed to him for the payment of enhanced 
rent under the provisions of s, 46 within 
three months. In case of such refusal the 
landlord is entitled to institute a suit to 
eject the tenant. But no order for eject¬ 
ment can be passed until a fair and equit¬ 
able rent has been fixed by the Court and 
the tenant has refused to pay the rent so 
determined by the Court. It is then and 
then only that a decree for ejectment caa 
be passed. Consequently as I have already 
stated a suit under s. 46 is not merely a 
suit for ejectment in the sense of ejecting 
a trespasser, but it involves a determina¬ 
tion by the Court of the class of the tenant 
and also the fixing of a fair and equitable 
rent. In the present case the landlord 
asserts that the tenant is a non-occupancy 

raiyat. The tenant asserts that he is a 
occupancy raiyat. Now, s. Ill provides 
that "when an, order has been made ‘ 

8,101 directing the preparation of a Record 
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of Rights then subject to the provisions of 
s. 104-H a Civil Court shall not, ...(6) where 
(as here) a Settlement of land revenue is 
not being made or is not about to be made 
—until three months after the final publica¬ 
tion of the Record of Rights, entertain any 
application made under s. 158, or any suit 
or application for alteration of the rent or 
the determination of the status of anv 
tenant in the area to which the Record of 
Rights applies.” As 1 have already stated a 
suit under s. 4fi involves determining of the 
status of a tenant and also involves the 
fixing of fair and e^iuitahle rent and it 
seems to me, therefore, that a suit undei 
s. 46 comes under the express words of 
s. Ill of the Bengal Tenancy Act. It was 
urged before us that a suit under s. 40 
being more than what a Revenue Officer 
would entertain and the object of s. Ill 
being to prevent a conflict between the 
Civil Court and the Revenue Officer the 
provisions of s. Ill have no application to 
such a suit as the present one. But, for 
the reasons which I have indicated I think, 
they have. Having regard to the fact that 
there is a suit under s. 46 it is necessary to 
determine the status of the tenant and to 
fix fair and equitable rent. This was the 
first point which was urged before us. 

The second point was that inasmuch as 
this suit had been instituted before the 
declaration under s. 101 was made the pr(> 
visions of s. Ill had no application and it 
was sought to narrow the meaning of the 
Word “entertain" to some such meaning 
as “to receive", that is, to make the pro¬ 
visions of 8. Ill applicable to suits insti¬ 
tuted after the declaration under s. 101 
had been made. 1 see no reason to give so 
narrow an interpretation to the word ‘|en- 
tertain." To entertain a suit or applica¬ 
tion to my mind merely neans the con¬ 
sideration of a suit or application and 
equally applies to a suit instituted before 
the declaration is made and to suits insti¬ 
tuted after such a declaration has been 
made. I respectfully agree with the reason¬ 
ing contained in the judgment in Pramada 
Nath Roy V. Basiruddin Quanji (1), where 
this point was considered. 

The result is that we think both the 
reasons urged against the decision of the 
Muhsif fail and that the Rule must be 

A\) 81 Iml. Cas. 993; 26 C.W.N. 631; 51 C. 230; 
40-0. L, J. 177; (1924) A. 1. R. (0.) 704. 


dischurgeci witli costs hearing-fee two gold 
moliurti. 

Mukerji, J.— I agree. 

N. u. Rule discharged. 


PATNA HIGH COURT. 

Second Civil Appeal No. 0(31 of 1922 . 

May 25, 1925. 

Present:—Ur. Justice Das and 
Mr. Justice Ross. 

MAHABIR PRASAD and others— 
Plaintiffs—Appellants 
versus 

BASl'DEO N All AY AN— Defen DAN rs— 

Respondents. 

NVief/V.v .ii'f (JI of s. (2) (l)j 

RnU-.'i /mint'll hrj L<n(i( (ioreniuHiil Dispute hctu ceu 
*-ock-f»/ (tu'l istui,'III dcven-ici} memher— .{rbitraiioii 
Awiti-'i made hi/ licjistrar Lcunl ftpyi’sentative made 
personath/ linhU' Ainird, I'ahditi/ of Jurisdiction 
of Civil Court til .set aside <iu'ard. 

A Co-()perativ«.* SMcicty lias cumpletc jiuwer unde r 
tl).? nili's fi'anieel under suli-s. ‘2/ (hi of s. 43 of the 
C<«-i>p(*rativc Nocielies Act to refer any matter in 
dispute between it and the estate of a deceased 
member to the arbitration of the Kegislmr. But there 
is no power in the Registrar of Co-operative Socie¬ 
ties to <*ompel strangers to ai)i)car before him unless 
they arc sued as representing the estate of a deceased 
member. Ip. 672, col. 1.] 

An award made by the Registrar of Co-operative 
Societies against tho’legal representatives of a deceas¬ 
ed member in respect of a liability incurred by the 
latter which purports to make the legal representa¬ 
tives personally liable is in excess of the authority 
of the Registrar and a Civil Court has jurisdiction 
to set aside the award, (p. 672, cols. 1 & 2.] 

Appeal against a decision of the Subor¬ 
dinate Judge, Second Court, Gaya, dated the 
5th June 1922, reversing that of the 
Munsif, Third Court. Gaya, dated the 30th 
September 1921. 

Mr. Shiveshwar DayaU for the Appel- 
lants. 

Messrs. S. P. Varma and Devakt Prasad 
Sinha, for the Respondents. 

JUDGMENT. 

Das, J.— Munshi Nath Sahay was a 
member of the Kamalpur Barawan Co¬ 
operative Society and, as such, he borrow¬ 
ed certain money from the Society ou 
which he was liable to the Society. He 
died on the 30th of Poos 1323 1*. The 
Society having a claim against Munshi Nath 
Sahay" took proceedings under the Co-ope¬ 
rative Societie.s Act, and the matter was 
referred to the arbitration of the Registrar 
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of the Society. The Registrar made an 
award against the present plaintiffs, who 
are the sons of Munshi Nath Sahay. The 
]daintiffs now bring the suit out of which 
this appeal arises fora determination of 
the ([uestion whether the Co-operative 
Society is entitled to a personal decree 
sgainst them. The Courts below have 
differed in opinion, the lower Appellate 
Court holding that the Society is entitled to 
such a decree. 

The Act gives power to the Local Gov¬ 
ernment to frame rules providing, inter 
alia, that 

“ Any dispute touching the business of 
a Society between members or past mem¬ 
bers of the Society or persons claiming 
through a member or past memer or be¬ 
tween a member or past member or persons 
so claiming and the Committee or any 
officer, shall be referred to the Registrar 
for decision or, if he so directs, to arbitra- 
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in excess of his authority and the Civil 
Court has complete jurisdiction to set 
aside the award. It is now agreed be¬ 
tween the parties that whatever the registrar 
may have done, the award will be treated 
as an award against the present plaintiffs 
as representing the estate of Munshi Nath 
Sahay and that it will be enforceable as 
against the estate of Munshi Nath Sahay 
in the hands of the present plaintiffs. 

By consent of parties, therefore, the 
decree passed by the Court below is thus 
modified. There will be no order for 
costs. 

Ross, J.—I agree. 

z. K. Decree modified. 


tion, and prescribe the mode of appointing 
an arbitrator or arbitrators and the proce¬ 
dure to be followed in proceedings befere 
the Registrar of such arbitrator or arbitra¬ 
tors and the enforcement of the decisions 
of the Registrar or the awards of arbitra¬ 
tors." 

(See s. 43, sub-s. 2 (/) of the Co-operative 
Societies Act). At first sight it would seem 
unlikely that power should be given to the 
arbitrator to decide disputes between the 
Society andstrangerstothe Society. There 
is no doubt that the Co-operative Society 
has complete power to refer any matter in 
dispute betw'een them and the estate of a 
deceased member to the arbitration of the 
Registrar. But there is no power in the 
Registrar of Co-operaive Societies to compel 
strangers to appear before him unless they 
are sued as representing the estate of a 
deceased member The award of the Re¬ 
gistrar is in form an award against the 
present plaintiffs personally, but in sub¬ 
stance it is an award against them as re¬ 
presenting the estate of their deceased 
father. This is conceded by the learned 
Counsel appearing on behalf of the Society. 
Now if that be so, clearly there is nothing 
to object in the award and the Civil Court 
has no jurisdiction to interfere with the 
decision of an independent Tribunal. 

• But the decision of the learned Judge 
in the Court below assumes that the 
award was against the present plaintiffs 
personally. If that be the construction of 

the award, then clearly the arbitrator acted 


CALCUTTA HIGH COURT, 

Application under the Indian Companies 

A.CT 

April 26, 1925. 

Present: —Mr. Justice C. C. Ghose. 

In re A. E. ALEXANDER & Co., Ltd. 

IN Liquidation. 

Companies Act (VII of 1913), s. 235—Managing 
Director of Company, position of—Money withdrawn 
by Managing Director from till of Company and 
invesited in mortgage in his own name—Breach of 
trust — Examination, order for, when to be made. 

Tlie Managing Director of a Company was author¬ 
ized to invest sums of money not immediately required 
by the Company, the Company’s Solicitor being resiwn- 
sible for the investment. The Managing Director with¬ 
drew a certain sum from the till of the Company and 
advanced that sum together with money of his own to 
one K and obatined a mortgage of K's property in the 
joint names of himself and his wife. In the balance- 
sheet of the Company the sum withdrawn by Manag¬ 
ing Director was shown as having been invested in a 
mortgage taken from K: 

Held, (1) that the Managing Director occupied the 
position of a trustee for the Company and that he 
was bound to exercise his powers for the benefit of 
the Company and for that alone ; [p. 675, col. 2.] 

(2» that the Managing Director could not m law 
withdraw from the till of the Company a sum oj 
money and mix it with moneys belongilig to himseJ* 
and represent to the mortgagor that the entirely o 
the moneys advanced on the mortgage were monej^ 
belonging to the Managing Director and his wife o 
a joint account; [i6id.] ,, 

(3) that the Managing Director was guilty of brea 
of trust and misfeasance, [p. 676, coL l.J , , j 

An order under s, 235 of the Companies 
only be made on a clear case being made out. [tMuJ 

Mr. A. A. Avetoon, for the Applicants. 
Sir Binod Mitter, for the Opposite Per” 
JUDGMENT.-In this matter the ap 
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plicants, who are the Liquidators of the 
above Company, apply for an order that 
the persons named in the prayer of the 
petition may be ordered to attend before 
this Court and be examined under the 
provisions of the Indian Companies Act as 
to certain charges made against them in 
the petition and be ordered to ]^ay forth¬ 
with to the applicants as Liquidators the 
sums mentioned against their names, with 
such interest thereon as may be allowed. 

As regards one of the said persons, namely, 

Mr.-the matter was gone into at 

some length before me on the 25th March 
1925. On the next day, i. c , the 2Gth 
March 1925,1 was informed by Mr. Avetoon, 
Counsel for the applicants, that liis clients 

had arranged with Mr.-certain terms 

of settlement and that they desired that 

the application as against Mr.-should 

stand over till the 30th June 1925. One of 
the]Liquidators, Mr. Law, madean alhdavit 
to the effect that he had considereii the 
terms of settlement between the Liipiidators 

and Mr.-and was of opinion that 

they were in the best interests of the Com¬ 
pany and thereupon the application, so far 

as Mr.-is concerned, was allowed to 

stand over. 

The application so far as the other re¬ 
spondent, W. E. Alexander, is concerned, 
has been pressed before me and I have 
heardat considerable length learned Counsel 
on behalf of the Liquidators and on behalf 
of W. E. Alexander. 

The facts are as follows :—The above 
mentioned Company Messrs. A.E. Alexander 
& Co., Ltd., was incorporated on the 2nd 
December 1919 under the provisions of the 
Indian Companies Act and its objects, inter 
alia, were to purchase, acquire and take 
over as a going concern the good will and 
the business carried on by A. E. Alexander 
& Co. at No. 2, Middle Road, Entally, in 
Calcutta, as manufacturers of leather goods 
and to carry on business as tanners and 
manufacturers of leather goods. Among 
other objects of the Company were the 
following (See els. 23 and 21 of the objects 
in the Memorandum of Association) : — 

(23) To invest moneys of the Company 
not immediately required upon such securi¬ 
ties as may from time to time be determin¬ 
ed. 

(24) To lend moneys to such persons and 
on such terms as may seem expedient; and 
in particular to customers of, and other 

persons having dealings with the Company 

43 
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and to guarantee the performance of con¬ 
tracts by members of or persons having 
dealings with tlie Coin))any. 

The capital »if the Comi>nny was 
Rs. 15,O0,UO0 divided into 1,50,00U shares 
of Rs. 10 each, it is stated that the Com¬ 
pany went into voluntary litpiidation in May, 
1921, and that the a))plicaiils were appoint¬ 
ed Liejuidators of the Company. Subsequ¬ 
ently an order was made on the I5th July 
1921 bv which it was directed that the 
Company should be wound up under the 
supervision of this Court, the ai)pUcaiit.s 
coiitinuingto be Liciuidatorsinsuch winding 
up. Tlie applicants state that after they 
were appointed Liijuidators. tliey have liud 
au opportunity of insi)ecting the Ijooksand 
pa])ers of the Coni])any ami from an ex¬ 
amination of the books and papers of the 
Company they liavo discovered the following 
facts regarding the dealings of the respond¬ 
ent \V. K. Alexander with the funds be¬ 
longing to the Company. The applicants 
have protluced before me, the minute books 
of the share-holders and of the Directors 
and niy attention was drawn to the matters 
stated below. 

The Company as stated above was incor¬ 
porated on the 2nd December, 1910, and 
the lirst meeting of the Directors was held 
on the 31st January, 1920, when the fol¬ 
lowing resolution was passed hy the Direc- 
tQi-s “That the powers conferred hy 
Art. 108 of the Articles of Association on 
the Managing Director under els. (a), (e), 

(/). (t/). O'h (^9 

hereby uncondionally delegated to him. 
The powers conferred under els. {b), (c), (d), 
(/t),(0. {»0. (o) and (/)) should not he 

exercised by the Managing Director without 
the previous sanction of the Directors. In 
the case of {o), contracts in and for the 
ordinary course of business of the Company 
Tvill be carried out by the Managing 

Of the various sub-clauses of Art, 108 
mentioned above dealing with the powers 
of the Directors of the Company, the only 
clause material for the purposes of this 
application is cl. (n), which runs as fol¬ 
lows —“To invest and deal with any of tlie 
moneys for the Company not immediately 
requiretl for the purposes thereof upon such 
securities or investments and in such 
manner as they may think lit and from time 
to timetovaiy or realize such securities and 

investments.” , r u rv * 

At the second meeting o£ the Du’cctora 
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held on the 1st Marcdi, 1920, it appeors, 
howevrr, that the following lYsolniion amis 
passed I'V the Diiectois “'Ihai the .'iin.s 
of money not immediately reqimed hy il.e 
CumpaijA may be invested l-y llio M; iiaLing 
Director to enable Ijim to declare acividi nd, 
the Comi)anys Solicitor being ixspr.i-:- 
ble for the investment.” Itinavbe slated 
here that the (.'’ompany's Solicitor was Mr. N. 

C. Bose of whose firm Mr.-was and 

is a member and to whom lefercnce has 
already been made. It appears now fiom 
the books of the Company that a sum "f 
Rs 23,000was withdrawn from the till of l! e 
Company in July 1920 by the resj-ondmt 
W. E. Alexander, who was the Manauing 
Director of the Company from its coiu- 
mencement until the date when the Com¬ 
pany went into liquidation. Mr. Ah xander's 
version is that in the month of July 1920 
one Mr. Kerr, who was the proprietor of the 
Monteviot Estate in Kurseong, approach¬ 
ed him and his wife for a loan on the 
second mortgage of the said estate. At 
that time he and his wife had not the full 
amount required by Mr. Kerr and it is 
alleged by Mr. Alexander that with the 
knowledge and approbation of the Direc¬ 
tors of the Company he withdrew a sum of 
Rs. 23,000 from the till of the Company 
to enable him to make up the whole 
amount required by Mr. Kerr and that the 
said sum was advanced to Mr. Kerr along 
with other moneys on a second mortgage 
of the said Monteviot Estate in Kurseong. 
The mortgage by Mr. Kerr bears date the 
8th July 1920, and a cerified copy thereof 
has been produced before me and it pui- 
ports therefrom to be a mortgage between 
Mr. G. W. L. Kerr of the one part and Mis. 
Alexander and Mr. W. E. Alexander of the 
other part. It appears that a first mort¬ 
gage was executed on the 8th July 1920, 
by the mortgagor in favour of the Alliance 
Bank of Simla, Ltd, for a sum of Rs. 2,u0,000 
lent and advanced by the said Bank, 
re-payable with interest thereon at the rate 
of 8 per cent, per annum with half-yearly 
rests, the security being the said Monteviot 
Estate in Kurseong, and that on the same 
date a second mortgage of the said estate 
was executed in lavour of Mr. and Mrs. 
Alexander to secure a further sum of 

Rs. 8o,000, re-payable with interest thereon 

at 12 per cent, per annum with quarterly 
rests. It appears further that the mort¬ 
gagees represented to the mortgagor tliat 
the said sum of Rs. 85,000 was paid to the 


mortgagor by the mortgagees, Mr. and Mrs. 
Aloxaicler, out of moneys alleged to belong 
to iliciii o:i a joint account. 

-Mr Al' xaiuier states in his affidavit that 
the A’ciiter.s were apprized of the fact that 
a sum of IN. 23,U0U belonging to the Com- 
pjijiv ha<l been a'lvanced on the security 
of the .llonteviot Estate and that reference 
was made thereto in the balance sheet of 
Met-sj.-:. A. 1 m Alexander & Co„ Ltd,, dated 
the 31st December 1922. The reference to 
the balance sheet is as follows: — 

Investment: — 


with -Mr.-, Company’s Soli¬ 

citor. per Directors’ resolution 
<i!\t'-<l Jst .March, 1920, (In¬ 
secure) 


Rs. a. p. 


1,30,597 G 0 


Caldwell Co., Sorada (Scciii’e) ... 44,SCO 0 0 


•Moiitevii't Kstate, Kurseong, 

iJoijitly secure; 23.000 0 0 


A. (}, Manual .Inseeiire; 


2,400 0 0 


2,00,497 6 0 


]\Ir. Alcxiudei's point is that the facts 
relating U) the withdrawal of the said sum 

of Us. 1*3,(JOU were fully disclosed and that 

the Direeiors knew of the fads which were 
referred to in the Auditor’s report and 
that the said report was passed by the 
share-holders of the Company at a meeting 
held on the 3Ist October 1923. Mr. 

ander anne.\es to his affidavit a copy of the 

r<-[K>it of the Auditors, which 
among other things, the following 
itviot PJstate. The mortgage-deed in suppo^ 
of the above is in the name of Mr. an 
Mrs. Alexander. Tlie C'ompany 
Rs. 23,000 through Mr. Alexander and 
Alexander the latter advanced 
iSo deed has, however, been seen i 

Mr. Alexander (Managing Director) and t | 
Company, which, in our opinion, should , 
done in consultation with the 'j 

Suspeiise. The main item j 

is for interest due but not 
veslmentaccountamountingto Rs.-b,ou 



[88 L 0. Id25] In rc x. e. allexander o-. ltd. 

The above sum is made up as follows:— 


"Name of part.v. 

-, Ksi[. 

Caldwell «£ Co. 
“Moiiteviot Estate. 

"A. G. Manual, Esq. 
"Interest on G. P. Note. 


Due for 


2.83O-1-0 


in?*2. 

(>-7-0 


Toial. 

211 - 1-0 
D.I lU-l.Vll 
ii,()r:)-7-u 

(;-7-o 


Ks. 6,715-2-0 


21 .$00-0-3 


28,(105-2-3 


“From the above it is seen that the 
interests from Caldwell & Co., and Monte- 
viot Estate are not being realized regularly 
and they are in arrears. We would retiuest 
you, therefore, to scrutinize the invest¬ 
ment affairs with the help of your lawyers 
to ascertain whether they are in order and 
whether the amounts due from Caldwell 
& Co., and Monteviot Estate are realizable 

soon.” 

Mr. Alexander’s point before me is that 
there was nothing wrong in what he 
did that no case has been made out 
for the order sought to be obtained 
by the Liquidators. The Liquidators state 
that on the 5th August, 1924, they 
wrote to Mr. Alexander making enquiries 
about the said sum of Ks. 25,000 which 
had been withdrawn from the till of the 
Company by Mr. Alexander. Mr. Alexander, 
replied on the 19th August, 1924, (The letter 
is set out in para. 10 of the petition of 
the Liquidators) and he said, among other 
things, as follows:—“There is no separate 
receipt of Mr. Linberry Kerr for Rs. 23,000. 
You are already aware that there is one 
mortgage-deed executed by Mr. Linberry 
Kerr for advances made by Mrs.Alexander 
and by the Company in my name. The 
advance made by the Company amounts to 
Rs. 23,000, which I shall claim in liquida¬ 
tion of moneys due to me by the Com¬ 
pany.” In passing I may state here that 
on the papers before me there is nothing 
to indicate that the said advance was 
made by the Company in Mr. Alexanders 
name as is suggested in the letter. On 
receipt of this letter the Liquidators ad¬ 
dressed a letter to Mr. Linberry Kerr on 
the 15th August, 1924, in respect of the 
said sum of Rs. 23.000, in reply to which 
Mr. Kerr wrote to the Liquidators as fol¬ 
lows.—” With reference to your letter of 
the 15th instant, I beg to inform you that, 
as far as I am aware, no moneys were ad¬ 
vanced to me by Messrs. Alexander & Co., 
Ltd. The advances were made in the 


name of A. E. Alexander and his wife and 
I, therefore, cannot understand your writ¬ 
ing to me on the subject. May I suggest 
your obtaining a copy of the morlgage 
bond in question ?” 

Tliese are all the facts relaling to tins 
transaction and I might mention in this 
connection that on the papers before me 
1 can lind no trace of Mr. Alexander 
having exerted himself to re-pay to the 
Company the moneys withdrawn by liirn as 


iforesaid. 

Sir KinodeMitter on behalf of Mr.Alex- 
mder contended that, having regard to 
he facts set out in Mr. Alexander’s alli- 
lavit, there has been no breach of trust 
)n his part and that assuming that the 
3ourt takes an unfavourable view of Mr. 
Vlexander's conduct, the utmost that can 
)c said against him is that he has been 
^uiltv of an error of judgment and that, 
f that is so, he is uot liable because of 
he provisions of Art 135 of the Articles 
)f Association of the .Company. In my 
dew Mr. Alexander, as Managing Director, 
)ccupied the position of a trustee for the 
'omlmny and that he was bound to exer- 
dse his powers for the benefit ot the Com- 
oanv ami for tliat alone. He con d not in 
aw withdraw from the till of the Lom- 
aanv the said sum of Rs. 23,000 and mix 
he same with mone.vs belonging to him 
ind his wife and represent to the inop- 
'a-or, Mr. Kerr, that the entindy of tlie 
moneys advanced on the mortgage were 
moneys belonging to Mr. and Mrs. Alex- 
nder on a joint account. I am further 
"opinion that nothing in the Memorandum 
and Articles of Association of the Company 
in the said two resolutions passed 
? thP Directors authorized the withdrawal 
^nl'^aTd sumof Rs -23.000 from the till 
ni the Company and the utilization of the 

sLe in manner indicated above, and that 
Mr Alexander’s conduct wi« something 
more than a mere error of judgment. The 
Suchstone by which such cases are to be 
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tiled is whether the trustee has been guilty 
of a bread! of trust or not. If he has 
been guilty of gross negligence it is as bad 
in Its consequences as fraud and is a breach 
of tiust. Can it be denied on the facts 
set out above that Mr. Alexander, to put 
it as mildly as possible, has been guiltv 
of gross negligence. It is all very well 
for Mr Alexander to say that he ha.s cre¬ 
dited the Company with a certain amount 
of interest, ,'see, however, the Auditor’s re- 

* 1 * * C is there anv securitv for 

this sum of Rs 23,000 upon which the'Com- 
pany can fall back ? There is none be¬ 
cause there was no investment on behalf 
of the Company and, in mv opinion, it is 
idleto suggest that under the Memorandum 
and the Articles of Association the Directors 
had the power of ratifying what Mr. 
Alexander has done. The Directors could 
not ratify, however, much you may .strtt(‘h 
the words of the Memorandum *and the 
Articles of Association, a transaction of this 
nature on the part of the Managing Director 
and, in m}" opinion, the ratification, if there 
has been any is of no avail, the transac¬ 
tion being wholly ultra rim-. At all times 
I am sensible of the fact tliat an order 

fndian Companies Act 
should only be made on a clear case being 
made out : [See In re Property In.wr- 
ance Co. (1)] but if this is not a clear case 
of breach of trust and misfeasance I have 
yet to know what would amount to a clear 
case In my opinion, therefore, there are 
substantial grounds in support of the an- 
plication which the Liquidators have made 
and that the rules of justice, equity and 

plainly require that I 

Aj directing Mr. 

Alexander to attend before me to be ex- 

amined as prayed for on Fridav the 8th 

May 1925 at 11 a m. under the provi- 

Ao"n t' Indian Companies 

fhat 

ni noui ^ rh — . ^IPP^^cation allowed. 

L. T. 973;Is £ J, 47^ *’• 
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PATNA HIGH COURT. 

Fiiisr Civji, Appeal No. 6 of 1922. 

April G, 1925. 

l’rc.^aU:~Sh- Dawson Miller, Kt., Chief 
Justice, and Justice 8ir Jwala Prasad, Kt. 
Labi! KI-.DAR NATH OOENKAand others 
—Plaintiits—Appellants 

versus 

A.Allil r MAXDAL and others—Defendants 

— Respo.vdents. 

l’l.■i}ur||, linht of, proof of —Grant, absence of, 
I'lrti-t nj xts'r—Evidence, nature of-~River-hed 

iriili oicnera of particular village — Presump- 

ttOH 

la nr.hr lo Dst iiilish a right of flshery it is not 
al).-; iliiicly oss'-nlial to prove an express grant after 
a ci.fyi-lcuilile lajK-e of time. Plaintiff can establish 
las iji;li( hy ,)f uninterrupted user of the 

liU-dy prior to liis dispossession hy the defendant. 

1 lie eivdiMKN', however, must be clear and unambi- 
gumis showing the jdaintilT’s exercise of tlie right 
of usltery r^vcr tJia particular spot in respect of 
v.diich he cliiiins flie riglit, particularly where the 
I'ed of that part of the river to wliich the claim 
relates belongs to the defendant, [p. C80, cols. 1 & 2.] 
WhiMvthe bed of a jmblic river is settled with 
tljp owneis of a certain village it ceases to be Oovem- 
inenl )»ropcrly or a public flomaiu, and ordinarily 
the owners (if the hod of the river would be 
the ownei’s of the riglit of lishery, and a person 
elanuii g the right of lishcr)' as against such owners 
^llow that lie has been using the waters of 
the I’iver in fiuestion for the purpose of catching 
li>h and has been e.xerci.sing his right of fishery to 
flu* exelu.^ion of the (,)wners of the bed of the river 

for the reciuisite period, [p. 6S0, col. 2.] 

Appcnl from a decision of the Subordinate 

Judge, Bhngalpur, dated the30th May 1921. 

.Messrs. //. Imam, Xaimutnllah, S. N. Bose, 

C. Sinha and B. Ghosh, for the Appel- 
lanis. 

iies^irs N. .1. Sami and S. N. Rai, for the 
Respoiideiils. 

JUDGMENT. 

Killer, C. J. —The appellants are the 
proprietors of taluka Rasulpur Bhatauni 
together with a fishery known as jalkar 
Kainri and Dab appurtenant to the taluka. 
The respondents are some of the proprietors 

of Kapsia and certain of their ten¬ 

ants. 

The plaintiffs instituted the suit out of 
which this appeal arises in April 1920 
against the respondents claiming a declara¬ 
tion that the fishing rights in that part of 
the river Ghaghri which flows through or 
adjacent to the respondents’ Tnau 20 > 
included in jalkar Kamriand Dab and that 

the defendants have no right to fish there¬ 
in. They also claimed in the alternative 
a title by adverse possession. . 

Mama Kapsia is admittedly outside toe 

plaintifl’s taluka and the bed of the nv» 
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Ghaghri where it flows j)ast Ka]tsia form¬ 
ing its western anti southern ho-nuhirios 
is recorded in the Record of Rights as be¬ 
longing to the . proi)rietors of that village 
up to its middle line the other side being 
apparently the proprietary interest of the 
riparian owners on the opposite batik in 
A/aitzos Birbaus and Paikant which lie to 
the westward. 

The initial dillicultv in the wav of the 

% 

appellants and which to my mind is fatal 
to their case is that the limits of their 
jalkar have nowhere been clearly deflned 
in their evidence. The eastern or south¬ 
eastern limit of their jalkar is claimed to 
be a place called Simaria (jhat but this r}ha( 
is not shown on the only map produced 
by them and for aught tliat appears to the 
contrary it may be on a tributary or brniudi 
of the Ghaghri river and not on the main 
stream. It may be assumed that certain 
phaxLris ov branches of the Ghaghri river 
and possibly parts of the river itself further 
to the westward are included in the ap¬ 
pellants’/al/iar whicli derives its name from 
two large jheels named Kamri and Dab 
situate in villages to the westward of 
Kapsia. It should be mentioned that tlie 
river Ghaghri runs generally in a south¬ 
easterly direction hut follows a winding 
course. It forms the western boundary of 
Kapsia and then taking a curve through 
the east to the north flows hack again to 
the southward and eastward thus forming 
also tire southern boundary and part also 
of the eastern boundary of that village. 
The southern part of Kapsia thus lies in 
a roughly formed liorse-shoe bounded by 
the river. The area included within the 
appellants’ jalkar has been deflned in 
certain kahuliyatu granted by fishermen 
tenants of the appellants by reference to 
the north, south, east and west boundaries. 
The east boundary has been defined as “up 
to the boundary limit of Kapsia” and the 
south boundary as "Maiiza Katmara from 
the boundary limit of Chawtim to Mauza 
Paikant near ghat Simaria” and the north 
as ''Mauza Uzraha to Manza Kapsia. All 
the villages named including Paikant 
lie to the westward of Kapsia and the river 
where it forms the western boundary of 
Kapsia divides that villaga from Paikant 
which is adjacent to the west or s )uth*east. 
There is also a branch of the river near 
the south-west corner of Kapsia which 
turns away suddenly to the westward leav¬ 
ing the main stream and passing througn 
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Paikant and from the evidence as to the 
locality of Simaria (y/mi it is quite possible 
tliat tliis ghat lies on that branch at or 
near tbc place where it joins the main 
stream. If tliis is so it would also fit in 
with the des-ription of the southern 
limit of the jalkar which is from 
Mauza Katmara to Manza Paikant near 
Simaria ghat which implies that Simaria 
ghat is in Paikant to the west or S(»ut)i-west 
of Kapsia. Jfthis is soil wouM seem that 
the rivei- itself is (•xclude<l for even if 
Simaria be on the Ghaghri river and 
not on tlie branch mentioned it is on that 
bank of the river which lies in Paikant. 
Moreover if tlie eastern limit of the jalkar 
is up to the boundary limit of Kapsia this 
is i)resumahly the western boundary limit 
of Kapsia for it is not. suggested that any 
of the jhceh in Kapsia itself lie within 
the plaintiffs, ya/ZiYfr. The appellants could 
have produced authentic documents to 
show the boundaries of their jalkar but 
they failed to do so. Apart from the 
verbal evidence which is too vague to be of 
any value they rely solely on the kahuli- 
yats to which I have referred. Neither the 
original grant nor tludr kahala by which 
they purchased from the previous pro¬ 
prietors nor the batwara khesra or batwara 
maps when the taluk was partitioned some 
years ago nor the village notes or other 
survey records relating to the jalkar have 
been produced and the kabiiliyats are at 
the best ambiguous. They produced some 
of their own village jiapers but these do 
not show any rents from jalkar rights 
in Manza Kapsia. 

The A^erbal evidence of the exercise of 
jalkar rights in the disputed locality is 
also very unsatisfactory. The appellants, 
muharrir their, first witness, admittedly 
knows nothing about it. dlie next witnes.s 
Nabi Dhobi said to be a ticcadar at one 
time of the appellants, does not say definite¬ 
ly that he ever fished in the disputed part 
of the river and he produced no paprs 
to prove that he ever had a lease. The 
next witness is equally vague and he pro¬ 
duced no rent-receipts although he said 
they existed. The next witness says Simaria 
qhat is to the south of Kapsia 10 or 15 
mas (500 to 750 yards. If so it is not 
oil the Ghnghri river. The next witness 
savs* the appellant.V jalkarsare to the west 
and north of IC iosia. M )St of the.m say 
th» Ivipsia maliks do not fish in the river 
but one of them admits they do. Most of 
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tlipm have nn rlirect ooneern with the 
tishery. Kveii the plaintiffs’ paticari can¬ 
not give the boundaries of the ;a/AY(r. He 
paid tluy were in the hatu'ara papers but 
the>e were not produced. 

The learned Subordinate Judge consider¬ 
ed Ibi > evi lence loo vague and inconclusive 
to act on and 1 see no reason after listen¬ 
ing to ilie appellants' argument to take a 
different view. 

it is not shown that the appellants were 
ever in exclusive possession of tlie.se <lis- 
puted waters and their claim to title by 
adverse possession also fails, l^ven if their 
mn.'<taiirs committed a few acts of tres¬ 
pass from time to time no title by adverse 
possession can be presumed from such 
conduct. 

It is iinnecessaiy to consider the ([ues- 
tion of non-joinder of i)arlies which was 
raised. It is at least clear that any declara¬ 
tion the appellants might be entitled to 
would not bind those wlio are not repre¬ 
sented in the suit but ii; tiie view taken 
on the main question this point is of 
secondary importance. It may be added 
that the evidence adduced by the defendants 
shows that the vwliks of Kapsia through 
their lessees have exercised fishing rights on 
the disputed waters for a long time, some of 
the older witnesses speaking to the exercise 
of such rights forthejast 23 to 25 years. In 
my opinion no reason has been shown why 
we should disturb the judgment of the 
Trial Court and I would dismiss this appeal 
•with costs. 

Jwala Prasad, J.^This is an appeal 
from a decision of the Subordinate Judge 
of Bhagalpur, dated the 30th May i;-)21, 
dismissing the plaintiffs’suit. The subject- 
matter of the litigation is a jalkar or 
right, of fishery. The plaintiffs have indi¬ 
cated the disputed ja/fcar in yellow colour 
on the Survey Map filed with the plaint. 
The jalkar is claimed in respect of that 
part of uadi Ohaghri which flows between 
two villages Kapsia and Beerbaus. the 
bed of which belongs to the proprietors of 
those two villages as part of their perman¬ 
ently settled estates. 

The plaintiffs are proprietors of a per¬ 
manently settled taluka called Rasulpur 
Bhatauni bearing Touzi Nos. 530 and 
5715 and sadar jama Rs. 916. The taluka 
includes several mauzas and the jalkar 
■mahals of Kamri and Dab together with 
all pkauris and branches thereof. The 
plaintiffs as proprietors of the taluka are 
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in possession of the aforesaid jalkarsK&nin 
and Dab including the branches thereof 
and their names stand registered in the 
Collectorate with respect to the aforesaid 
taluka and the jalkar ma/iafs of Kamri and 
Dab. 

Briefly speaking the plaintiffs’ case is 
that of the p/iawrj6'and branches of ja/to’S 
Kamri and Dab there is a ;a/fcar known as 
jalkar nndi Ghaghri which passes through 
Mauza Thutharn and other villages in the 
District of Jlonghyr and towards east 
passing by the boundaiy of Mauza Kapsia 
Touzi So. 3052, Pargana Chhai, District 
Bhagali)ur, extends up to Simaria ghat 
and the plaintiffs have been in possession 
thereof as proprietors of taluka Rasulpur 
Bhatauni from a long time. During the 
Survey and Settlement proceedings which 
began in 1902 and the record of which 
was finally published in December 1904, 
half the bed of river Ghaghri in the 
vicinity of Mauza Kapsia, bearing Khasra 
So. 494, was measured Kapsia village. In 
1324 the jalkar of the said river Ghaghri 
was settled by the plaintiffs with the 
defendants Nos. 1 to 3 second party, but 
about the fishing season the first party 
defendants, maliks of Mauza Kapsia, set 
up defendants second party as their settle¬ 
ment-holders and cause a proceeding 
to be instituted in March 1917 in the 
Criminal Court under s. 145 of the Cr. P. 0. 
in respect of the ja/A-ar in question. The 
proceedings ended with the decision, dated 
the 18th April 1917, in favour of the defen¬ 
dants proprietors of Mauza Kapsia. A 
motion lo the High Court on behalf of the 
plaintiffs’ mmtajirs was rejected on the 
24ih of July 1917. As a result of the 
criminal proceedings the plaintiffs were 
dispossessed of the jalkar from the lotn 

April 1917 and the defendants first party 

have been in possession since then. After 
the decision of the case under s. 145 tn 
defendants third party who were the lessees 

of the plaintiffs, surrendered their le^ 

and have gone over to the side of ^ 
defendants first party. The plaintiffs o 
as summed up in para. 6 of 
is that, although they have 
do with the land situate in the bea 
the river Ghaghri bearing Survey ^ J 
yet the jalkar of the said river Gnag 

is a branch of the plaintiffs’, 1.0111 
and Dab which was settled with . 

along with the taluAa Rasulpur Bb^t » 

and that they have all along b®® 
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possession of the disputed jalknr hpfore 
they were dispossessed as aforesaid in 11)17 
and that even if they do not i^ossess 
any right or title to the saidyet 
owing to adverse possession foimore than 
12 years before dispossessi"n tliey have 
acquired absolute riijht to the sai'l / d/.ar 
and the defendants lust and s^^cond p u lies 
had no right to oust them from ilie 
sion ot the jalkar. The plainlitTs Jurlher 
say that although the prooee»liiu: nmicr 
s. 145 of the Or. P. 0. related only to half 
the jalkar of river Ghaghri (he bed (d 
which was measured with in Kapsia in 
Khasra No. 494, yet the defendants lirst 
party being eml)oldened by the decision 
of the Criminal Court dispossessed the 
plaintiffs of the entire julkar of river 
Ghaghri including Khasrj Xo M>1 situate 
in Mauza Birbaus, P(ir(j,ina Phirkia, Dis¬ 
trict Monghyr, opposite Kaitsia. Ppoii 
these allegations the plaintiil's claim a de¬ 
claration of their right to the jalkar in 
dispute and recovery of possession tlieio- 
of with mesne profits from the <late of in¬ 
stitution of the suit till recovery of posses¬ 
sion. 


The defendants Nos. 8, 9 and 12 to If are 
the chief contesting defendants They 
filed a joint written statement denying 
the plaintiffs' right, title and possession 
over the ;afA:a)’ in question and asserting 
that the jalkar nacli Ghaghri beating 
Servey Khasra No. 494 appertains to their 
Mauza Kapsia and not to the plaintiffs 
jalkar Kamri and Dab and that the de¬ 
fendants and not the plaintiffs, have been 
in possession of the jalkar in question. 
They further state that the circuitous 
portion of the river Ghaghri towards the 
west of village Kapsia had entirely separa¬ 
ted from nadi Ghaghri in .-Ism 1324 and 
from that time nadi Ghaghri has left that 
course which has become ilaro Gliaghri 
having no longer any connection with the 
river Ghaghri except during rains, so that 
even if the plaintiffs have any concern witli 
the river Ghaghri, which the defendants 
deny, still the plaintiffs have no right to lish 
inMaro Ghaghri. They also impugn the suit 
as being bad on account of having left out 
necessary parties and having impleatieil 
some imaginary persons, such as dclendauts 
Nos. 2,3 and 11. The clefcndntils X'o.=. 1. 3 
to 7 and 10 have filed one w. in *;! sl i'c::'.. 
and Kikhi Mahto defendant secmni 
filed another written statement. lhe> 


’'T.t 

)niny 


denied the plaintiffs' claim but did not 
contest at tlie trial. 

Upon the ]'h'a<lings the Trial Court 
framed the folluwing issues;— 

“1. Ilaslhe.^uil been overvalued ?” 

“2. 1 l.ive the plaint ill’s any cause of ac- 

tiiin against the defcinlants ?” 

“3. Is tlie suit bad for non-joinder 
and mis-join»ier of parties as alleged by 
defendants':'” 

"f. Ts the suit barred by limitation'/” 

”5. Have the ]>Iaintiffs any title in the 
disputed jalkar '/” 

”(i. Have the plaintiffs accpiired title 

to the jalkar in dispute by adverse posses- 
• « 

Sion . 


‘7. Is the plaintiffs'allegation of posses¬ 
sion and dispossession true 

"8. Are the plaintiffs entitled to re¬ 
cover possession of tlie ja/A:ar in dipute ?” 

“9. Are the plaintiffs entitled to mesne 
profits if so. to what extent ?” 

“10. To what relief, if any, are the plaint¬ 
iffs entitled?” 

Issue No. I does not arise not having 
been lu'essed in the Court below or in 
this Court. The remaining issues have 
been decided against the plaintiffs, with 
the result that their suit has been 
dismissed. The plaintiffs have come to 
this Court in appeal and impugn the deci¬ 
sion of the Subordinate Judge on all the 
points decided against them. 

The contest, however, principally centres 
round Issue No. 5: “Have the plaintiffs any 
title in the disputed ;a//v*ar ?” and in fact 
thedecisionof the appeal rests entirely upon 


e decision of this issue. 

The undisputed facts are that talvka 
isulpur Bhatauni formerly belonged to 
'o brothers Maharaj Singh and Sheo 
diay Singh. They partitioned that mahal 
noilg themselves and subsequently by 
■ansferand arrangement among themslves 
aharaj Singh became the 16-annas pro- 
•ietor of the taluka which included jalkar 
amri and Dab. The plaintiffs purchased 
e said taluka with the said jalkar from the 
*irs iind representatives of Maharaj bingh 
id thus they are now the proprietors of 
esaid taluka includingin^/var including 
amri and Dab and their names are record- 
1 in respect thereof in the Collectorate 
The pl iioiiffs are thus the pro- 
of i'.7Vn/* Kamri and Dab. 'Phe 
i.s whelher Uie dispmed jalkar 
n>erudns to and is included in the plaint¬ 
's’ jalkar Kamri and Dab. It is undis- 


4 


nso 
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puted. and in fact tlie plaintiffs admit 
in para. 0 of their plaint, that the 
land situale in the hed of the river 
Ghaghri opposite Mauza Kapsia, liearing 
Khn.^xi 'So. 491 belongs to the defend¬ 
ants iiropi'ietors of Mavza Kapsia. It is 
r-onceded in the argument on behalf of 
tiie plaintills that tiiere is no document 
showing tlie grant of the disputed jalhar 
to the plaintilTs or their }iredec‘essor-in-in- 
terest or that the disputed jalhnr is a part 
of the plaintiffs’ jafk-ar Kamri and Dab 
included in their laluL-a Kasuljnir Bhataiini. 
Xo record ol the iSettlement showing the 
disputed jti.lkdr as having l»ee:i settled 
■^'ith the predeeessor-in-interest of the 
plaintiffs as part of tlieir jalhir Kamri and 
Dab has l.een jn-oduced. 

Tile plaintiffs have filed some papers re¬ 
lating to the I'artitionof tdhiha liasulinir 
Bhatauni among the then projirietors there¬ 
of iKxs. 7. S. 9 and 10 from 1838 to 18.34). 
These papers do not carry the case further 
than that tainka liasulpnr Bhatauni 
embraces twp /7/eef.s'or lakes called jafkar 
Kamri and Dab. 

Certain judgments and rubakari of the 
Revenue Authorities of 18G9 and 1870 
fExs. 17, 18 and 11) filed bv the plaintiffs 
only show tliat tlie claim of the Govern¬ 
ment as owner of khas mahal as to the 
j-ight of fishery in certain pools within the 
Government estate of Gowas and Mooras- 
see was disallowed in favour of the 
dar of Kasulpur Bhatauni who claimed 
the right of fisliery in those pools. These 
documents are of no assistance in the pre¬ 
sent case. There is, therefore, a total absence 
of any documentary evidence to prove that 
the plaintiffs’ jalkar Kamri and Dab includ¬ 
ed the fishery rights in the part of river 
Ghaghri adjoining village Kapsia, the bed 
of which belongs to the Maliks oi Kapsia 
as a part and parcel of their permanently 
settled estate. In fact, there is no definite 
evidence to show the extent of the plaintiffs 
jalkay' Kamri and Dab. 

The plaintiffs, therefore, in support of 
their claim ioihe jalkar in theparticularspot 
in dispute in the river Ghaghri rely solely 
upon their having in the past exercised the 
right of fishery therein. It is now well- 

settled that it is not absolutely essential to 
prove an express grant after a considerable 
laps of time and the plaintiffs can estab¬ 
lish their right by proof of an uninter¬ 
rupted user of fishery prior to their dis¬ 
possession: vide Snnath Hoy v. Dinabandku 
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Sen (1). The evidence, however, must be 
clear and unambiguous showing the plaint¬ 
iffs exercise of the right of fishery over 
the particular spot in river Ghaghri, par¬ 
ticularly when the bed of the part of the' 
river in question belongs to the maliks 
of Kapsia as part of the village. The recent 
Survey has admittedly included the bed 
of tile river half in village Kapsia and 
has allotted a Khasro number to it, namely, 
Xo. 494,^ and half in village Beerbaus, 
A hasnt So. 861. The bed of the river hav¬ 
ing been settled with the owners of villages 
Kapsia and Beerbaus, it has ceased to be 
the Government property or a public do¬ 
main, and ordinarily the owmers of the bed 
of the river, namely, the Kapsia and Beer¬ 
baus maliks will have the right of fishery 
unless the plaintiffs established that they 
have been using the waters of the river 
in question for the purpose of catching 
the fish and have been exercising their 
right of fisherj’ to the exclusion of the 
owners of the bed of the river. The plaint¬ 
iffs have tried to prove the exercise of 
their right of fishery in the disputed spot 
by means of certain kahuliyats in respect 
of jalkar rights executed by lease-holders. 
These kabuliyats do not very much assisi the 
plaintiffs in establishing that their jalkar 
extended to the spot in question. The 
kabuliyats (d) of 1871,3 (c) of 1873, 3 (6) of 
1875, 3 (/) of 1880 and 4 of 1903 do not 
give any description of boundary of the 
jalkar taken Settlement of by the nus- 
iajirs. They do not expressly mention 
jalkar in the nadi situate in Mauza Kapsia 
and have not lieen seriously relied upon 
by the appellants in course of their argU" 
ments. 

The kabuliyats 3 (e) of 1875,3 (a) of 1880, 

3 (A) of 1882, 3 (i) of 1888, 2 of 1902 and 4 
(u) of 1915 attempt todescrible the jalkars 
leased out but it is not possible from the 
description of the boundaries given therein 
to say for certain that the jalkar in dispute 
was included in the Settlement. 

The plaintiffs rely upon two notes (Exs. x 

and 13) dated the I’fith March 1903 and lOta 
May 1 903 respectively, made bv the Assist^ 
Settlement Officer and a list of 
14) appertaining to the plaintiffs’ 

Rasulpur Bhatauni. Witness No. ^ 
the plaintiffs, Ram Chandra Prasad, 

,!,(}) 25 Inti. 035.407; .12 C. 480; IS C. 

W. N. fi.Vl; 1 L. AV. 7.^1; 10 M. K J. 

A. Ij J. 110.3; 21) C. L. J m-, 16 Bum. L. K. 

A..221(I».C.). 
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was appointed to look after tlie Survey 
affairs of the plaintiffs, has keen examined 
to prove that the aforesaid notes and tlie 
list were written and signed by Ilabu 
Kandhjd Sahay. Assistant Settlement Ollieer. 

BabuKandhji Sahay who made inquiries 
and prepared the notes and the 
list has not been examined. The witness 
says : " I had been the village notes 

of all the villages where jalLars are. I 
did not see the village notes of Kapsia as 
it did not belong to the plaintiffs. I saw 
the village notes of the villages wliich 
were in plaintiffs’possession." Further on 
he says “ I went with Babu Kandhji Sahay 
in his inquiry." 

“I cannot say about which jaJkar there was 
dispute before Kandhji Sahay. I do not 
remember in which village Kandhji Sahay 
had gone to hold inquiry." The witness 
does not prove that the disputed jalkar 
has been either the subject of in((uiry by 
the Assistant Settlement Officer or the 
aforesaid notes and list related to the 
jalkar in question. Strictly speaking 
these notes and list have not been proper¬ 
ly proved and are not admissible in evid¬ 
ence. It is not known on what basis and 
upon what evidence they were prepared. 

The defendants were not parties to the 
dispute which led to the preparation of the 
notes and the list. They were prepared at 
the instance of the plaintiffs and as point¬ 
ed out by them. They have not been in¬ 
corporated into the finally published Record 
of Rights. Therefore they have no eviden¬ 
tiary value against the defendants. 

Assuming that the list is admissible in 
evidence, from the description and Ihe 
boundaries given therein as in the case 
of those given in the kahuliyntx one 
cannot with certainty say that the disputed 
ja/Aar between Kapsia and Birbaus apper¬ 
tains to the plaintiffs' jalkar called Kamri 
and Dab. The eastern boundary is said 
to be Kapsia and the northern boundary 
Usraha. The southern boundary is said 
to extend from Kathmara to Paikant near 
ghat Simaria. Ghat Simaria has not 
been -tracted on the map, and the plaintiffs 
have failed to show where this would be. 

Paikant is to the south-west of Kapsia, 
according to the evidence, at some dis¬ 
tance. River Ghaghri surrounds village 
Kapsia on three sides. It enters the 
village on the west and turns toward.s the 
south and then goes upwards towards 
north, and then turns towards the east. 
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Following tlie cour.se of the jalkar as de¬ 
scribed ill Ibc aforesaid documenls it would 

seem that the disputed portion on 
the we.steni side of Kapsia is e.xciiKled 
from the plaintiffs' jnlkars ajipertain- 
big to tjie lalabi ihisnlpur J^hatamii. The 
plaintiffs jalkar are called Jvamri and 
Dab. According to their witness Xo. 8 
Kamri i.s I or 1', kosc.s away from Dal). 
Kamri i.s in village Birbaus, and Dab in 
village Fsralia. P. \V. Xo. !l, idaintiffs’ 
pntwan, says that Kamri i.s a village, and 

>posite it is called Kamri.’Dab 

imaraandis a big nadi. If, is 
not a kund. Altliough tho.se witue.«ses con¬ 
tradict each other as to which of them is a 
nadi and which is a kund, they agree that 
both Kamri and Dab are rlistinof jalkars-. 
Witness Xo. It) says Kamri and 

Dab are brauelie.s oidhagliri." He sa\'s that 
the lu-ineipal jalkar is nadi Gliaghri. All 
tlie jalkars are its off shoots and they take 
water from Ghaghri. Thus Kamri arid Dab 
ai‘e themselves branches of river Ghaghri. 
The portion of river nadi Ghaghri which 
passes between Kapsia and Ibrbans is geo- 
grajihically outside the limit of Kamri and 
Dah. Tlie jalkars in Kamri and Dah belong 
to the ])laintiff‘s as i)art of their taluka 
Rasuli>ur Bhatauni. They have to show 
that their jalkar right in Kamii and Dab 
extended beyond its geographical limit to 
the portion of river Gliaghri in dispute. 

Tlie plaintiffs' witnesses divide the jalkar- 
into two parts puchirari (western) and 
punrari (eastern). The disputed jalkar is 
said to he situate in the purwari patti and 
Ex. 2 is the kabuliyaf with respect thereto. 
Witness No. 2 say.s that the puchwari 
patti extends from Chautham on the west 
toltmadi, and tlie purwari pattihom Ifmadi 
to Kafisia. He was the thikadar of purwari 
patti. 

This witness states in his evidence 
“ There was no phauri (branch) in 
village Kapsia which was under my 
Setllemeiif." His evidence will, there¬ 
fore, exclude the disputed jalkar in 
Kapsia from the plaintiffs’ jalkars Kamri 
and Dah, as being its branch or phauri 
It is noteworthy thut in the kahuliyat {Ex. 
4-A) of 1015 the plaintiffs’ jalkar with 
the aforesaid description and boundaries is 
said to bear Survey Khasra No. 14-), where¬ 
as the khasra number of the disputed jalkar 
is No. 40-1- TJierefore tlie disputed jalkar 
has nothing to do with the jalkar described 
in the plaintiffs’ kabuUyats or in the list 
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prepared by the Survey Authorities (Ex. 
14). Again, the plaintiffs have not tiled the 
village notes nor have they filed the iinally 
published Survey Record to show that the 
jalkar in dispute has been recorded in 
their names The Court below has found 
that the village notes produced by the 
defendanls show that they areentitledto get 
rents ' I' village Kaj^sia. 'Idie plaintiffs do 
not challenge this linding and in fact have 
not even printed the village notes produced 
by the defendant.^, in order to show that 
the finding is incorrect. The plaintiffs have 
not also printed their village papers to 
dispute the linding of the (^ourt helow that 
those patters do not show that rents were 
ever realized by them in respect of the ja}k<ir 
in question. As a matterof fact, the |»laint- 
iffs’ witness No. iO admits tiial the village 
papers do not show that the\- relate to the 
jalkav in suit. 

The note of the Assistant Settlement 
Officer, dated the Ihth March 19U3 (Ex. 
12) shows that on behalf of Baijnath 
Goenka, father of plaintiff Xo. la map and 
khasra oi jfdkdrsKamvi and Dab were filed 
before him sliowing the villages to whicli 
their jalkars extended. On the l)asis of 
those papers he decided the dispute witli 
regard to jalkar right in several villages. 
The cases in wldcliihe khasra showed llie 
names of the villages in dispute as apper¬ 
taining to the jalkars Kninri and Dab, were 
decided in favour of Baijnath Goenka. The 
plaintiffs are, therefore, in possession of the 
aforesaid documents. Their failure to pro¬ 
duce them in this case raises the presump¬ 
tion against them that the disputed jalkar 
in Kapsiais not shown in the khasra as apper¬ 
taining to the plaintiffs'ja//iar Kamriand 
Dab. The plaintiffs have also omitted to 
produce the batwara khasra of 1654 where¬ 
by the jalkars of Kamri and Dab were 
partitioned among the co-proprietors. Tlie 
khasra would have shown to whom 
the disputed jalkar^ if at all it appertained 
to Kamriand Dab, was allotted. 

The plaintiffs have examined 13 
witnesses, out of whom two are formal 
witnesses and the rest are their servants, 
dependents and tenants. All of them came 
unsummoned and were brought by the 
plaintiffs’ man to depose in the case. The 
plaintiffs have not examined their Musta- 
jirs, and in their place the junior members 
or relations of the family have been 
brought. 

Witness No. 1 is their moharrir since 


1311 in village Baltora. He simply proves 
the execution of lahuliyat (Ex. 1) of 
1915. He, however, has no personal know¬ 
ledge of the jalkar in question, for he admits 
in cross-examination that he had never been 
to Kapsia or to Beerbaus. His knowledge 
is only hearsay. 

Witness Xo. 2 is one of the executants of 
kahuUyat Ex. 2 of February 1902. He 
is a tenant of the plaintiffs. 

He admits in his re-examination that 
there was no plianri in village Kapsia 
■which was under liis Settlement. 

Witness No. 3 says that he had receipts 
for rents paid for the jalkar in question, 
but does not produce them. He admits 
that the northern and southern portions of 
the jalkar in (luestion liave become sandy, 
and the water whicli is between them is 
called ^lur or Maro Ghaghri. He says he 
used to get fish caught through Gorhis on 
half the share in fish. Apparently • this 
witness has not, therefore, himself fished 
in the jalkar. 

AVitness No. 4 is an ex-proprietor of 
village Beerbaus in -which half the bed of 
the river has been included. He is a depen¬ 
dent of the plaintiffs. 

W itness Xo. 5 was brought by the plaint¬ 
iffs’ piadn to depose in the case. He does 
not prove that the plaintiffs or their musta- 
jirs fished in the river in question. Saukhi 
Maliton witness No. 6 also does not prove 
it. He also admits that the nadi had be¬ 
come Mur Ghaghri since 8 or 9 years 
and it remains dry for four or five months 
in the year. Witness No. 7 also was call- 
ed by the plaintiffs’ man to depose. He says: 
“Since three or four years no fish is caught 
near Kapsia. Mur Ghaghri is to the west 
of Kapsia. The maliks of Kapsia catch 
fish in it,” 

\Vitness No. 9 Dahoii Lai is the plain¬ 
tiffs* pafu'ari. He says that the mustaj^rs 
used to get receipts with one-anna stamp* 
These receipts have not been produced and 
an adverse inference may be drawn against 

the plaintiffs that the receipts, if producea> 

would not have shown the disputed 
He says that lie does not know if 
phavri uadi Ghaghri. The principal 
is vadi Ghaghri. He cannot give the boun¬ 
daries of the jalkars. He says that in tn 
batwara papers between Maharaj Singh w 
his brothers all the jalkars were ' 

These batwara papers have not n 
produced. . 

Witness No. 10 says that the 
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Kamri and Dal) are branches of (Jhauhri. 
He admits that no paper has been filed on 
behalf of the plaintiffs to show that the 
entire jalknr was in their control. He never 
went to the locality and he cannot sav which 
p/iau7ds are attached to river CJhaghVi. His 
evidence is, threfore, worthless." He says 
that the diputed jalkars are nowhere shown 
in any papers of the plaintiff's and it 
would not appear from tliose papers tliat 
they related to the disputed In the 

seahas and the jamahamlis the jalkar in 
dispute is not separately shown. This 
witness also is tlie plaintiff's’ servant. 

Witnesses Nos. 11 and 12 are formal 
witnesses. 

Witness No. 13 is a tenant of the plaint¬ 
iffs and came to depose witliout any 
summons. 

The defendants have examined 13 
witnesses. D. W. No. 1 is a jnllcariit or 
fisherman. He took a lease of the disputed 
jalkar from the defendants in 1314, 
caught fish in the river and paid rent and 
obtained a receipt (Ex. A). 

D. W. No. 2 is a substantial man and his 
income from zemindari sis Rs. G.UOU and he 
purchases fodder in Kapsia. He jwoves 
the possession of the Kapsia maliks over 
the disputed jalkar for the last 15 years. 

D. W. No. 3 is a substantial cultivator, 
having 250 bighas of jate land. He 
proves possession of the Kapsia maliks 
for the last 20 or 25 years. 

D. W. No. 4 is a jalkaria or fisherman. 
He along with his cousin had taken Settle¬ 
ment of the jalkar from Kapsia maliks 
in 1315 and tished in river. D. W. No. 

5 has his house on the side of the jalkar in 
question. He proves possession of the 
Kapsia and Beerbaus maliks for the last 
No. 23 years. 

D. W. No. 6 has a bathan by the side of 
the jalkar in question. He proves Settle¬ 
ment of the jalkar by the Kapsia maliks 
with different lessees and their possession 
from 1308 to 1324. 

D. W. No. 7 prove Settlement of the fish¬ 
ery by Kapsia maliks with lessees from 
1313 to 1324. 

D. W. No. 8 proves possession of the 
Kapsia maliks for the last 22 to 23 
years and hn actually used to catch fish in 
the jalkar for the lessee Kcri Gorhi. 

D. W. No. 9 Rekhi Mahton is a jalkaria 
or fisherman. He verbally took Settlement 
in 1318 Fasli, and execmted a registered 
kabnliyat in 1324, He paid rent and 
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"r’ .‘.'v.'"'’’'? P to 0 ffi) from 
iolo to lo:'.). He was lessee for 16-an¬ 
nas of the lishery in 1325 and 1326. 

D. W. No. 10 proves Settlement of the 
fishery with his father Pmvag and the 
catching oflhe fish liy him in Wie jalkar. 

D. . i\ 0 . i 1 liad taken Settlement in 
I'ilb from the Kapsia maliks. He caught 
fish in l() annas of llie jalkar. ° 

1). \V. No. 12 proves possession of Kapsia 
maliks since liis Itashe. 

I). W . No. 13 proves Settlement witii tiie 
mustajirs by the Kapsia ninliks from 
1304 up-to-date. He proves the countcr- 
foihs of rent-receipts with respect to the 
fishery, Exs. E to [•] (13). He also proves the 
scahas and jamabaiidis {Exs. E to F-15 and 
G to U-14), He also proves that the jama- 
bandis used to contain tlie names of the 
jalkarivalas, lie liimself had granted re- 
ceiptstExs. (’ 8 to C-iOj. 

Some of the rlefendants' witnesse.s aie 
plaintiff's' tenants and others are discon¬ 
nected iiersons. Most of tliem have directl>' 
fished in the river on behalf of the 
Kapisa maliks. The learned Subordinate 
Judge has accc[)ted the evidence of the 
defendants’ witne.sses as being satisfactory. 
He has rejected tlie plaintiffs’ evidence. 

We have carefully perused the evidence 
and wc are convinced tliat the learned Sub¬ 
ordinate Judge has taken aright view of 
the evidence in the case. The learned Sub¬ 
ordinate Judge has accepted the kabuliyats, 
the rent receipts and the village papers filed 
on behalf of the defendants ns sliowing their 
pos.session for a considerable period over 
the jalkar in question. The plaintiffs liave 
not challenged the finding of the Subordi¬ 
nate Judge upon this point, inasmuch as 
they have not even printed the aforesaid 
papersprovedonbehalfofthedefendants and 
have made no comment in this Court. The 
finding of the Subordinate Judge must, 
therefore, be accepted as correct. We must 
accept tlie conclusion to which the learned 
Subordinate Judge has arrived, namely, the 
plaintiffs have failed to show' that they are 
the owners of the jalkar in question as 
part of their jalkars Kamri and Dab, or that 
they ever exercised the right of fishery over 
the in queslion. 

Issues Nos. 2, 4, C and 7 must also be 
decided against the plaintiffs. They have 
failed to show that lliey have ever been in 
possession of the disputed land or that 
they acquired any right of adverse possc.s- 
sioD. 
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Dealing witli i>?ue Xo. 8 the learaed Sub¬ 
ordinate Judge has lield “the jalkar in 
dispute has l)ecome Maro Ghaghri and botii 
its ends have been closed and the (lliHgliri 
water joins the Maro Ghaghri during tioods 
and rains and it has changed its course” 
This finding is in accordance with the evi¬ 
dence in the case. The plaintilYs' witnesses 
have a hnitted that the river has changed 
its coursi' and that the disputed portion is 
disconnected now. Both its ends remain 
closed for a considerable part of the year 
and is connected with it only for four 
months in the year, that is. daring the 
Hood season. Upon this finding the learn¬ 
ed Subordinate Judge has hehi that the 
old dry course of the river must be taken 
to have become tlie private ])roperty of the 
defendants, the owners of the boil of the 
river. In support of his view the learned 
Subordinate Judge has referred to the 
case of Na.s'i Kanta Achorjec v. Kunja 
Mohan Moitva i'2). Against this view the 
learned Counsel on beludf of the plaintiffs 
has cited the case of Ahmadi Hetjum v. 
Mnhastf Tnranath G/io-Jj (3). 'The point 
does not call for any decision in view of 
the plaintiffs liaving lost upon issue No. 5 
as to their title or possession over the dis¬ 
puted jalhar. The same remark applies to 
issue No. 3 under wliich the learned Sub¬ 
ordinate Judge has hehl tliat tlie plaintiffs 
have not made the maliks of Beerhaus or 
all the Ih-annas maliks of village Kapsia 
parties to the suit, although tiie defend¬ 
ants took this objection at the earliest 
stage. 

Tlie defendants claim only half the Vied 
of the disputed j<dlcar which lies in their 
village Kapsia, Khasra No. 41)1. Tliey do 
not claim the western half which lies in 
village Beerhaus, being Khasra No. 8(51. 

The plaintiffs say that on account of the 
decision in the case under s. 145 of the Cr. 
P. C., the defendants dispossessed them of 
the entire 16-annas jalkar. The Beerhaus 
mafi/vs* being not parties to the suit are not 
bound by the decision in the present case, 
nor are the maliks of Kapsia who have not 
been impleaded as defendants in the pre¬ 
sent case. Upon this view the learned Sub¬ 
ordinate Judge holds that the plaintiffs’ 
Buitisbnd for mis-joinder and non-joinder 
of parties. Under 0. I. r. 9, G. P. C., the 
suit could not be defeated on account of 

(2) 41 Ind. Cas. 425; 22 C. W. N. 63. 

(3) 21 Ind. Cas. 233; 17 C. W. K. 1173; 18 C. L. J. 399. 
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defect of parties. The issue, however, does 
not deserve any serious consideration. 

The result is that agreeing with the view 
taken by the learned Subordinate Judge, 
we dismiss the appeal with costs. 

X. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 118 of 1924. 

May 7, 1924. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

GANGA GHAM.VR and others— 
Defendants—A ppsllants 

versus 

BINDESARI RAI— Plaintiff- 

Respondent. 

TentuH’!/Act ill of ]irH\, 167 , 100—Eject¬ 
ment suit—Que.stion of title—Direction to institute Civil 
suit within a certain period—Failure to institute mit 
n-ithin pcrioil Umlfei, effect of-Suit histituied after 
]>rescrilii’d jieriod. innintninahiiity of. 

Wiiere in a suit (nr the ejectment of a tenant in a 
Revenue Court a ([ueslion of title is raised, tlie Cotirt 
before which' the (juestion is raised is given the 
option under s. 199 of the Agra Tenancy Act of 
decicling tlie rpiestion it.selfor of referring it to the 
Civil Court. If it adopts the former course it becomes 
a Civil Court for the time being and its decision will 
ho res judicata for any Civil Court. If it adopts the 
s''eond course it must dircet the suit to be instituted 
within a limited time, namely, three months, and if the 
.suit i.s not inslitup'd within that time, it must decide 
the question of title against the party who was direct¬ 
ed to bring the suit. This decision will also be a tinaj 
decision between the jiarLies. If the suit is institutad 
in the Civil Court beyond the time limited by the 
Ueveuue Court in its order, the Civil Court ought not 
to proceeil with the. determination of the suit inas¬ 
much as any decision given by it in the suit would 
be iufruetiums and would not be binding upon the 
Revenue Court, it being the duty of the Revenue Court 
to decide the question of title against the party who 
has bieii directed to institute the suit in 
C’ourt and has failed to institute the suit within tae 
tim3 limited by the Revenue Court, [p. C85, col.2.| 

First appeal from an order of the Subordi¬ 
nate Judge, Azamgarh, dated the loth 
Alarch 1924. 

My. P. L. Banerji, for the Appellants. 

JUDGMENT. . ^ , 

Daniels, J.— In this case an ejectment 
suit was brought in the Revenue CoiKt 
against Bindeshar Rai, the present 
respondent, on the allegation that he 
sub tenant of the present defendants, W* 
defence was that he was the mortgagee an 
proprietor of the land. The Revenue toun 
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acting under sub-s. (1) (/>) of s. lOi) of the 
Tenancy Act ordered him to lile :i suit in 
the Civil Court within three months fora 
declaration of his title. The question is 
whether he is entitled to ignore that order 
and file^ a suit after the expiry of the three 
months period, and if he does so whether 
the Civil Court should entertain it. The 
date of the Revenue Court’s order was Uhli 
November 1921. The period of three months 
expired on the 19th February 1922. The 
suit was tiled two months later on 19th 
April 1922. It was subsequently witlidrawa 
with liberty to tile a fresh suit and a fresh 
suit was hied on 3rd January 1923. It 
may be taken as settled by the tlecision in 
Randhir Singh y. Bhagivdn Dan {{) that if 
the original suit had been tiled in time 
there would have been a suflicient compliace 
with the Revenue Court's order. Here even 
the original suit was filed after three 
months. The lower Appellate Court holds 
that the plaintiff can maintain the suit be¬ 
cause it was tiled not in accordance with 
the Revenue Court’s order but independently 
of it. The only reason it gives for this 
singular view is that the suit in the Revenue 
Courtis still pending. If the suit had been 
filed within three months the Revenue Court 
would have been bound to allow the eject¬ 
ment suit to remain pending till the civil 
suit was decided. As the suit, though tiled 
after three months, has been entertained 
by the Civil Court, the Revenue Court ap¬ 
pears to be awaiting the result of this 
appeal. 

The question is really concluded by the 
decision in Taimur All Shah v. Shah 
Muhammad (2) decided with reference to 
precisely similar pi'ovision in the Land 
Revenue Act. That suit followed an earlier 
Single Judge’s decision in Banwari Lai v. 
Gopi (3)wbich wasa case under s. 199 of the 
Tenancy Act. As, however, the suggestion 
has been made that special period provided 
by s. 199 is prescribed only for the purposes 
of suit in the Revenue Court and could not 
affect either the period of limitation provid¬ 
ed by the Limitation Act or tiie Jurisdiction 
of the Civil Court to entertain the suit if 
brought at any time, it is perhaps desirable 
to examine the principles on which the 
decision rests. 

Section 167 of the Tenancy Act reserves 

(1) 21 Ind. Cas. 654; 25 A. 541; 11 A. L. J. 74G. 

(2) 57 Ind. Cas; 346; 41 A 211; 17 A. L. J. 63; 

2 U. P. L. R. (A) 32fi. 

^3) i A, li. 713; A. W N. (1907) 282; 30 A. i4. 
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expressly for tlie decision of the Revenue 
Courts, ll not only provides that Revenue 
Courts ahuie sliull decide them but it goes 
further and e.xehtde.s the Civil Court from 
taking cogni/.ance of ‘any dispute or matter 
in respect of wluc-h any siicli suit or appli¬ 
cation might be brouglii or made.” Among 
the matters reserved for the Revenue Court 
is the ejectment of a tenant. In fact it may 
be said generally tiiat a dispute as to whe¬ 
ther the relation.ship of landlord and tenant 


exists ’oetween the ))ailies is one within 
the exclusive jurisdiction of the Revenue 
Court. On the other hand (luestions of 
proprietary right are in general reserved 
for the Civil Court. But the same question 
may be in one asi)ect in dispute as to the 
existence of tenancy and in another a dis¬ 
pute as to i>roprietary right. Tiiat situ¬ 
ation arises whenever, as here, a defend¬ 
ant alleged to be the tenant of the plaintiff 
pleads that he is not a tenant but a pro¬ 
prietor or mortgagee of the land. In such 
a situation there was always a danger of 
conllicting decrees being passed. In the 
ejectment suit tlie Revenue Court might 
hold that/> was the tenant of A and eject 
him. I’he Civil Court might hold that B 
was the proprietor of the land and A a 
trespasser. To prevent this contlict of 
jurisdiction the scheme of s. 199 was devised. 
The Revenue Court before whicli tlie ques¬ 
tion of title was raised was given the option 
of deciding the question itself or of referring 
it to the Civil Court. If it adopts the former 
course it becomes a Civil Court for the time 
being and its decision will be res judicata 
for any civil suit. If it adopts tJie second 
course it must direct the suit to be instituted 
within a limited time, namely, three months, 
and if the suit is not instituted within that 
time, must decide the question of title 
against the defendant. This decision will 
also he a final decision between the parties. 

If a party wlio has been ordered to file a 
suit within three months is to he at liberty 
to ignore the restriction and lile his suit 
after three months but before the decision 
of the Revenue Court, the whole 
policy of the law will be defeated. 
The Revenue Court must decide against him 
under the imperative provision of s. 199. 
The Civil Court might conceivably decide 
in his favour. Such a decision would let in 
the very mischief which it is the whole 
object of the law to prevent—contrary deci¬ 
sions by independent Tribunals each acting 
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strictly >vithiu its Jurisdiction. Section 10 
of the C. P. C. will not apply because 
the Revenue Court, though its decision may 
indirectly j)n)duce the same result, could 
not have granted the relief asked for in the 
Civil Court. 

'I'he decisions of the Court below is wrong 
in principle as well as contrary to authority 
and must be set aside. 

Sulaiman, J.— I agree in the order 
proposed. In my opinion cases arising 
under the Land Revenue Act are not direct¬ 
ly in point tliough they may Ije referred to 
by way of analogy. Under s. 233 {k) of the 
Land Revenue Act the jurisdiction of a 
Civil Court is barred in respect of all cases 
affecting partition or union of ma/m/.v suits 
relating to such matters are. therefore, 
ordinarily outside the jurisdiction of a Civil 
Court. It is only when a reference is made 
by a Revenue Court under s. ill of the 
Land Revenue Act to the Civil Court that 
the Civil Court assumes jurisdiction. It is 
oljvious, therefore, that unless a proper refer¬ 
ence undei’s. Ill is in existence tiie Civil 
Court would have no jurisdiction to enter¬ 
tain the suit at all. That is why 1 would 
distinguish cases like Taimur All Shtih v. 
Shah Muhammad {‘2), Shah Muhammad v. 
Kadir Bux (4) and Handhir Shifjh v. 
Bhaywaii Das (1) and cases referred to 
therein. 

In the present case we have to consider 
the effect of the provisions of the Agra 
Tenancy Act. If the Revenue Court had 
actually decided the question of the rela¬ 
tionship of landlord and tenant and had 
held that the defendant in the Revenue 
Court was a tenant, that would have been a 
finding })y a Revenue Court competent to 
decide that question, and the provisions of 
s. 167 as well as s. l'J9 of the Tenancy Act 
would be applicable, and that finding would 
be final. This in effect lias l)een held in 
several cases and I may only refer to the 
cases of Chiranj Lai v. Kehri Sivgh (5), 
Baljit v.Mahipat (()),Kishore Singh v. Baha¬ 
dur Singh (7) and Mollo v. Ram. Lai (8). 

In the present case, however, the Revenue 
Court has not yet finally decided that 
matter. I have no hesitation in saying that 
the Civil Court should not try this quevStion, 
and the only difficulty that I have felt is 

(4) 25 Tad. Cas. 188; 12 A. L. J. 989. 

(5) 6 lud. Cas. 891; 33 A 1; 7 A. L. J. 810 

(6) 49 Ind. Cas. 118; 41 A. 203; 17 A. L. J. CO. 

(7) 48 Ind.- Cas. 470; 41 A. 97; IG A. h. J. 933 

^8) 58 Ind. Cas. 772; 43 A. 191; 18 A. L, J. 1030. ' 
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in trying to state the ground on which this 
view should be based. The difficulty in 
my mind arises because of the imperfection 
in the language used in the Tenancy Act. 
If we examine s. 167 carefully it would 
appear that all suits and applications of 
the nature specified in the Fourth Schedule 
are exclusively triable by Revenue Courts, 
and no Court other than a Revenue Court is 
entitled to take cognizance of any dispute 
or matter in respect of which any such 
suit or application might be brought or 
made. I think this must mean ‘ in respect 
of which any such suit or application might 
be brought or made in the Revenue Court 
by the plaintiff'to the civil suit.’ It would 
be impossible to throw out the plaintiff’s 
suit on the ground that the defendant, if he 
so chooses, can raise the same dispute in 
a Revenue Court. Now the present plaintiff 
could not possibly have filed any suit or 
application in the Revenue Court in which 
he could have asked the Court to try a 
dispute between him and the opposite party. 
8o the only Court to which he himself could 
go was the Civil Court. Suppose, for in¬ 
stance, that no suit in the Revenue Court 
had been brought by the defendant at all 
and the present suit was the first suit in¬ 
stituted, can it be said for a moment that 
s. 167 would be a bar to such a claim? 
Obviously it would not have been because 
the present plaintiff could not have asked 
for a declaration of his proprietary title in 
any form whatsoever in the Revenue Court. 

If that is so, then there would be some 
difficulty in liolding that although s. 167 
would not have been applicable if no suit in 
the Revenue Court had been pending, it has 
somehow or other become applicable because 
such a suit has been. instituted. The 
language of s. 167 cannot bear this construc¬ 
tion. On the other hand it is possible to 
lose sight of the fact that although the 
present plaintiff could not himself have 
sued in the Revenue Court, there is a suit 
pending in that Court which is exclusively 
triable by it and in which the same dispute 
arises, , . 

1 would, therefore, not base my decision 
on the provisions of s. 167 alone, but base 
it on the ground that I have a discretion ^ 
refuse to grant the declaration asked loj 
when the question in dispute raised in tnis 
case is already pending before a Bevenu® 
Court which is competent to try it ana j® 
raised in a suit which is exclusively 
by that Court, though raised at the instance 
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of the defendant to the civil suit. The 
Revenue Court is empowered to decide it, 
and if it decides it, its decision will have 
the force of a Civil Court decree and sub¬ 
ject to appeals, will be tinal. It is ol)vii)usiy 
- undesirable that two Courts, even if tliey 
have concurrent jurisdiction to try tlie same 
point, should try it simultaueously. Al¬ 
though it is not possible to bring this case 
within the provisions of s. 10 of the C. P. 
C., as the Revenue Court is not competent 
to grant the relief asked for in tlie civil 
suit, nevertheless the principle underlying 
that section may be of wider application 

Under s. 199, sub-cl. [2) if the defendant 
in the retenue suit lias not complied with 
the order and has not instituted a civil suit 
within the three months allowed it will be 
the duty of the Revenue Court to decide tlie 
point against him. In fact the inevitable 
result of the failure to file the suit in time 
will be a decision against the person claim¬ 
ing the proprietary right. If this is to be 
so, what is the use of the Civil Court going 
on with the dispute as to such right? We 
are entitled to assume tliat tlie Revenue 
Court would decide the point against the 
present plaintiff and it will, therefore, be 
altogether futile to allow the Civil Court to 
go into that ciuestion with the possibility 
of arriving at a contrary conclusion. The 
provisions of s. 199 are obviously intended 
to avoid such a conflict of jurisdiction and 
the Revenue Court alone must proceed with 
the case. The declaration, even if granted 
by the Civil Court, will be useless and 
may altogether be ignored by the Revenue 
Court. 

The only case which I notice is similar to 
the present one in the case of Banwari Lai 
y. Gopi (3), where too a suit instituted in the 
Civil Court more than three months after 
the time allowed by the Revenue Court, was 
held to be not maintainable. The learned 
Judge who decided that case, however, based 
his decision on the ground that the ordinary 
period of limitation for a civil suit was 
suspended in view of the proyisionsof s. 99 
of the Tenancy Act. lie, in effect, held that 
Art. 120 of the Limitation Act was over¬ 
ridden by s. 199 of the Tenancy Act and 
the period of limitation was shortened. 
Although I agree with the view that the 
Civil Court should not grant the declaration, 

I find it impossible to base my decision 
on the ground that the suit was barred by 
time owing to the period of limitation being 
shortened, As I have already said I simply, 
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in my discretion, refuse to grant the declara¬ 
tion asked for. 

By the Court, The appeal is accord¬ 
ingly allowed aad the order of the lower 
Aj)pell ite Court set aside and the decree of 

Court of lirst instance restored with costs in 
ail Courts. 

Appall allowed. 
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Sections 52 and 18S of Ihe Bengal Tenancy Act are 
ai)j)licable Avhere tlie jdainti/Y contends that 'liiere lias 
been an addition to the original liolding. To a suit 
for the assessment of rent in respeet of'lands which 
did not form part of the original holdings these 
section.s have no application, [p. 6i)l, cols, 1 2.J 

The right to sue for assessment of fair and equitable 
rent is a right given by the geneml law. Section 52 of 
the Bengal Tenancy Act applies only to cases where 
the area of a tenure or holding has increased while 
s. 158 (0 (d) of the Act refers to a determination of the 
existing rent. Where assessment is apjiJied for in 
respect of lands forming separate holdings under 
separate agreements in respect of wliich there is no 
existing rent, neither of the.se sections is applicable 
[p.6D2,col. l.J “ 

Under the general law a suit by a co-sharer landlord 
for an assessment of the rent of a tenant's holding is 

not maintainable where the other co-sharers iiave not 

been made parties to the suit either as plaintiffs or 
as defendants. As in a partition suit, so in a suit for 
assessment all the interested persons must be made 
parties to the suit. [j6i(i.l 
A suit for the determination of a fair and equitable 
rent proceeds on the assumption that no rent lias 
hitherto been paid l>y the tenant and where the land¬ 
lord claims arrears of rent in respect of past years for 
which rent has already accrued due, a suit for deter¬ 
mination of fair and equitable rent does not lie. The 
assessment made in a suit for the determination of fair 
and equitable rent can only have reference to future 
years, [p. 692, col. 2.] 

Appeal from a decision of the Subordi¬ 
nate Judge, Second Court, Patna, dated 
the 21st December 1921, modifying that 
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Messrs. K. P. -Jnna^iical and B. C. Sinha, 
for the Appellants. 

Messrs. Klnirshaid Husnain and Jlasan 
Jan, for the Ues])ornlents. 

JUDGMENT. 

Adami, J.—The plaintitVs, respondents 
in this second appeal, have a 7 annas 
odd share in the two villages of Nathupur 
and Kazi Chak Slier ^luhammad. Though 
the two villages have separate htari num¬ 
bers and separate sach'r jama, the co¬ 
sharer landlords have treated the lands 
of ithe two villages as of one village 
and kept joint collection papers for both 
villages. The predecessor-indiiterest of 
the plaintiffs had 7 hi<jhas ij hatlia-'i khad- 
kaat land in the villages and in 1880 she 
purchased .‘57 hi(fhas 5 hafha.i in execution 
of lier decree for arrears of rent against 
Net Lai jMahto, Partap .Mahto and Sarju 
Mahto, who had held that area as their 
raiyati kasht laud. The .'57 highas 5 kathas 
thus become her kudkab'ht land which, 
with the 7 biyhaa (> katka.‘< she had iieid 
before, now amounted to Hbiylias \ l kathas. 
In 1889 she gave 9 highas ij kathas of this 
kkiidkasht land to Nasiruddin, one of the 
co-sharer landlords. According to the 
plaint these khudkasht lands were settled 
with tenants on bhaoli tei'ms, the tenants 
])aying to each co sharer his share, and in 
addition to this making a payment of one 
rupee per hioha to the plaintillV ancestor 
out of the tenants profit. In 1892 the 
bhaoli rents were commuted to nakdi but 
the payment of rupee one per bigha out of 
profits was continued. 

Sometime before 189G the plaintiff No. 1 
came into possession of a 4 annas 9 dam 
odd share in the two villages and plaintiff 
No. 2 came into possession of a 2 annas 
12 dam share,-so that together thev hold 
a 7 annas odd share. In 1896 plaintiff 
No. 1 let out her share, including kkud- 
kasht lands, in ijara to Musammat Bechan 
Kuer, and did not get direct possession 
again until 1916. In 1897 plaintiff No. 2 
gave his share, including khudkasht lands 
in ijara to Jhari Lai, and he was still in 
possession as ijaradar when, in 1903, a 
fresh settlement of khudkasht lands was 
made. Under the terms of this fresh 
settlement the tenants were to pay to each 
of the co'Sharer landlords his proportionate 
share of the annual rental khudkasht lands 
at the rate of Rs. 5-13 per bigha, and were 


to pay, in addition, to the plaintiffs one 
maund of polished rice per bigha out of 
their ])rofits. 

It was the plaintiffs’ case that the father 
of defendant No. 1 and the defendants 
Nos. 2 and 3 cultivated 10 highas 19 kathas 
ill the two villages us their raiyati kasht 
land at a rent of Ks. 5-13 per bigha, the 
total rent amounting to Rs. 63-10-7, and 
that they had executed two kahuliyats in 
respect of this raiyati holding, one in 
1894 Qnd another in 1898, the latter en¬ 
hancing the rent payable under the 
lormer. The plaintiffs alleged tliat in the 
settlement of khudkasht lands made in J903, 
the father of defendant No. 1 obtained 
settlement of 17 highas 5 kathas out of the 
'65 highas 5 kathas left after the gift of 9 
bigiias 6 kathas to Nasiruddin, at the rate 
of Rs. 5-13 per bigha, together with one 
maund of polished rice per bigha to he 
paid to the plaintiffs. At the same time 
Nasiruddin settled 5 highas 4 kathas out 
of the 9 highas 6 kathas given to him 
with the father of defendant No. 1 at the 
same rate of rent and the same terms as 
to delivery of one maund of polished 
rice per bigha. 'The 17 highas 5 kathas 
were contiguous to the holding of 10 highas 
19 kathas. 

In 1903 the father of defendant No. 1 
took a (hica of the share of another co¬ 
sharer landlord. Musammat Halimunnissa, 
in the name of his grandson for a term 
of 7 years. 

In 1908 the survey and settlement ope¬ 
rations started in the villages, and khewat 
and khatian were pre])ared for each of 
them separately. It is alleged by the 
plaintiffs that in the course of the settle¬ 
ment operations, defendant No. 1 and his 
nephews, defendants Nos. 2 and 3, took ad¬ 
vantage of the fact that they held a tktca 
of Musammat Halimunnissa’s share, ana 
managed to get the 17 bighas 5 kathas ot 
khudkasht, settled with them by the plaint¬ 
iffs, as well as the 5 bighas 4 kathas, 
settled with them by Nasiruddin, amal¬ 
gamated with 10 bighas 19 kathas whicn 
they did hold as raiyati kasht under the 
habuliyats^ the whole 66 bighas ? 
being described in the Record of Rights a 
the kaimi raiyati kasht of the 
at a rental for the whole of Bs. , 

■which was really the rental payabl® 
the 10 bighas 19 kathas alone. In the Ron , 
of Rights 12’97 acres were record 
against Wiata No. 113 of Nathupurwitna" 
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annual jama of Rs. 63-10-7, and 7 57 acres 
were recorded against khata No. 121 of 
Kazi Chak Sher Mulianinmd with a remark 
that the jama was included in that of khata 
No. 113 of Nathupur. Tlie plaintift's alleg¬ 
ed that, in order to keep them in igno¬ 
rance and to prevent them taking any steps 
to get the record corrected within the 
time allowed, the defendants continued to 
pay rent for the 10 bighas and separate 
tent for the 22 bighas of khudicasht land 
till 1914, and then from 1915 ceased to 
pay rent either for the kasht land or for 
the khudkasht. 

The plaintiffs in the plaint state that 
they do not ask for a declaration of their 
khudkasht right or of the want of title in 
the defendants; nor do they seek to 
recover possession of ihe khudkasht lands; 
but they do claim that the defendants 
are not entitled to hold the 22 bighas 9 
kathas of the lands settled with them as 
khudkasht without payment of rent, and 
that the plaintiffs are entitled to get their 
proportionate share of rent for the 22 bighas 
9‘ kathas at the rate of Rs. 5-13 alleged by 
them to have been agreed on at the 
time of settlement, and also to get one 
maund of polished rice per bigha from the 
tenants’ profit. 

Thus the claim in the suit from which 
this appeal arises is for the plaintiffs’ pro¬ 
portionate share of the rents for 1323 F. S. 
to 1327 F. S. of the 10 bighas 19 kathas 
at the rate mentioned in the kabuliyat of 
-1898 and also of the 22 bighas 9 kathas at 
■ .the rate which they allege was agreed on 
at the time the settlement of khudkasht 
lands was made. In case the Court is not 
.satisfied as to their allegation of the rate 
fixed at the time of the settlement of these 
22 bighas 9 kathas, the plaintiffs ask the 
Court to settle a fair and equitable rent 
for those lands and to give them a decree 
for the arrear rent of those lands at the 
rate so settled. . A claim is made for the 
value of polished rice at the rate of one 
maund per bigha for the years in suit. 

None of the other co sharers _ were 
made parties to the suit either as plaintiffs 
or defendants; the plaintiffs allege, that 
.those co-sharers refused to join them or 
.take any action. 

,, The defendants resisted the suit on the 
ground that, being instituted more than 
six years after the final publication of the 
Record of Rights, it was barred by limita¬ 
tion, and that- it was not. maintainable 

44 
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since all the co sharer landlords had rot 
joined in the suit. They denied that the 
lands were khudkasht, or that they were 
settled with the father of defendant No. 1 
on the terms and rates alleged by the 
plaintiffs. They denied also the right of 
the plaintiffs to claim the value of any 
polished rice, as such payment would 
amount to an abwah. They controverted 
the story put forward by the plaintiffs and 
claimed that all the lands were their ances¬ 
tral kasht lands and the rental for all was 
Rs. 63. 

The ^luDsif found that the kabuliyatsoi 
1894 and 1898 were genuine and e.xecuted 
by the father of defendant No. i, that, 
though undue influence was apparent as to 
some of the terms of the kabuliyatSy none 
was used so far as the agreement to pay 
Rs. 63-9-7 for the 10 bighas 19 kathas was 
concerned and that jama was paid up to 
the survey. He was satisfied that the re¬ 
maining 22 bighas 9 kathas were khudkasht 
as alleged by the plaintiffs, and not ances¬ 
tral raiyati lands of the defendants, and 
that these khudkasht lands were settled 
with defendant No. I's father in 1903. He 
decided, however, that the plaintiffs had 
knowledge of the survey proceedings, and 
as the suit w^as instituted more than six 
years from the date of the publication of 
the Record of Rights, the suit was time 
barred so far as the claim to the additional 
rent was concerned. As to the alternative 
prayer of the plaintiffs for a settlement of 
fair and suitable rates for the khudkasht 
lands, the learned Munsif held that the 
plaintiffs not being sole landlords, and the 
other co-sharers not having joined, the 
claim for assessment and for additional 
rent was barred by the provisions of s. 188 
of the Bengal Tenancy Act. As a result 
of his findings the learned Munsif granted 
the plaintiffs a money decree for Rs. 113 
only as representing their share for the 
years 1323 to 1326 F. S. of the rent re¬ 
corded in the Record of Rights as being 
payable for all the land in suit. He dis¬ 
allowed the claim for the value of polished 
rice, this payment in kind being an 
addition to the rent and contrary to the 
provisions of the Bengal Tenancy Act. 

On appeal the learned Subordinate Judge 
has held that the finding of the Munsif 
to the effect that Rs. 63 is the jama for 
the 10 bighas and not for the entire lands 
is conclusive because the defendants did 
not file a cross appeal. It is obvious tha| 
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the Subordinate Judge has expressed the 
I'ositioii wrongly; the defendants had prov¬ 
ed successful on the main question in the 
suit, namely, whether, they were liable to 
pay more than the rent recorded in the 
Kecordof Rights for the lands in suit; there 
was no occasion for them to appeal. The 
whole case was before the Subordinate 
Judge on appeal, ana what he apparently 
meant to say was that the finding of the 
Munsif on this question was not contested 
before him. 

The Subordinate Judge overruled the 
Munsif on the question of limitation, hold¬ 
ing that the suit was within time being a 
suit for assessment of fair and equitable 
rent, and having been instituted within 12 
years from the date of the publication of 
the Record of Rights when the plaintiffs' 
rights to additional rent was challenged. 

\Vith regard to the finding of the Trial 
Court that the suit for assessment was 
barred by the provisions of s. 188 of the 
Bengal d’enancy Act, the learned Subordi¬ 
nate Judge relied on the case of Dhananjoy 
Manjhi v. Upendmiiath Deb (i) and held 
that s. 188 of the Bengal Tenancy Act had 
no application, the bringing of a suit for 
the assessment of rent not being an act 
which a landlord is authorized or required 
to do by the provisions of the Bengal Ten¬ 
ancy Act. He found, therefore, that the suit 
was maintainable at the instance of the 
two co-sharers landlords without joining 
the rest as parties. 

The learned Subordinate Judge proceed¬ 
ed to assess the rent for the 22 bighas odd 
at the rate of Rs. 5-13 a bigha, and held 
that the defendants, having been in occu¬ 
pation of the lands, were in justice and 
equity bound to pay rent for the past 
years in suit, and the settlement with 
them having been proved, on assess¬ 
ment, the rate of rent claimed by the plaint¬ 
iffs, having been found to be the right 
rate, the plaintiffs were entitled to a 
decree for the past years at that rate. He 
rejected the claim of one maund of polish¬ 
ed rice per bigha, in that this did not 
form part of the rent. As a result he 
decreed the appeal except as to this claim 
for the value of polished rice. 

I have stated the facts of the case in 
some detail because it will be necessary 
to distinguish them from the facts of the 
various cases relied on by the parties. 

{1} 40 laci-Oas. 428; 22 Q. W. N. 685. 
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Two points are taken by the learned 
Counsel for the appellants; the first is that 
the plaintiffs’ suit cannot succeed in the 
absence of the other co-sharers, and s. 188 
of the Bengal Tenancy Act is relied on, 
the second point is that the suit being a 
suit for assessment of rent no decree could* 
be granted for arrears of past years at the 
rate newly assessed by the Court. The 
finding of the lower Appellate Court with 
regard to limitation has not been assailed 
in this Court and the suit has been treat¬ 
ed as a suit for assessment of a fair and 
equitable rent of lauds for which the 
Record of Rights omitted to mention a rent. 
It is to be noticed that the learned Sub¬ 
ordinate Judge first assessed a rent and 
then proceeded to treat the suit as an 
ordinary suit for arrears of rent because 
the rate of rent assessed by him coincided 
with the rate claimed in one of the alter¬ 
native prayers of the plaint. It is clear 
that there was a necessity to assess the 
rent as prayed for in the other alternative 
prayer, for the plaintiffs had no document 
or other reliable evidence to show wbat 
rate of rent was agreed upon at the time of 
the settlement of the khudkast lands with 
the defendants. 

With regard to the first point taken by 
the appellants, namely, the maintainability 
of a suit for assessment by a co-sharer 
landlord, in the case of Darik Dkakai 
v. Aswini Kumar Nag (2) a co-sharer 
landlord brought a suit for arrears of 
rent and also for additional rent on the 
basis of a kabuliyat in which_ there was 
an agreement to pay additional rent 
for additional area. On measurement oi 
the holding it was found that there was 
an addition of 10 bighas. The other 
sharers were made parties defendants, i 
was held that the suit was a suit 
s. 52 to which s. 188 applied, and tnai 
the agreement to pay additional rent in t 
kabuliyat did not take it out of/" , 
section. That case is to be 
from the present one. Here we oave 
agreement as to additional lands 
is not a case of lands being 
measurement to be in excess of the a 
stated in the kabuliyat. We 
prayer of assessment of the rent of i , 
settled under a separate agreemeht 
not forming part of the area settiea 
the kabuliyats of 1894 and lo®®* 

4 

(2) 20 lad, C86,659; 18 C. W. U. 912, 
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Gopal CMnder Daa v. Vmesh Narain 
Ckoxvdhtry (3) the proprietors of an 8- 
annas share claimed from a tenant rent 
for excess area under s. 52 and for en¬ 
hanced rent under s. 30 and made the 
other co-sharers parties defendant. It was 
found that the land in excess was held as 
part of the original holding. This was 
clearly a case coming under ss 52 and 30 
of the Tenancy Act and there can be no 
question that the provisions of s. 188 apply 
to.a suit under either of those sections. In 
the present case, as 1 have said before, 
assessment of rent is asked for with regard 
to lands not found to be part of the original 
holding. 

Mr. Jayaswal relied on the decision of their 
Lordships of the Privy Council in Jatindra 
Nath Chowdhri v. Prasanna Kumai' Banerji 
(4) but that was a case of enhancement of 
rent and is not relevent, for there is no 
question of enhancement before us. Their 
Lordships ruled that in cases to which s. 
188 applies it is not sufficient to make the 
other co-sharers landlords parties defendant 
they must join as plaintiffs to make the 
suit maintainable. 

On the other hand in the case of 
Khondakar Abdul Hamid v. Mohini Kant 
Saha Chaudhuri (5) the defendants, tenants 
of the original holding under the plaintiffs 
and their co-sharers, took possession of 
certain lands by gradual encroachment. 
The plaintiffs brought a suit for recover}’’ 
of their share of the encroached lands or • 
in the alternative for assessment of rent 
and made their co-sharers parties. It was 
held that the defendants must be treated 
as tenants of those lands apart from their 
tenancy in respect of the holding, and that 
those lands formed a new holding and the 
rent assessed upon it would be a new rent 
in respect of the new holding, and that a 
suit for the assessment of rent is not an 
act that is authorized by s. 188 of the 
Bengal Tenancy Act and s. 52 does not 
apply. In the present case the co-sharer 
plaintiffs are asking for an assessment of 
the rent of the 22 bighas claimed to be 
khudkasht and not for an assessment of the 
rent of the 10 bighas. If they had claimed 
rent, not merely of the additional 22 bighas 
in possession of the defendants over and 

(3) 17 0. 695; 8 Ind. Dec. (n. s.) 1004. 

^(4)8Ind. Cas 842; 15 0. W. N.74: 0 M. L. T. 1; 13. 
0. h. J. 51; 8 A. L. J. 1; 13 Bom. L. R. 1; 21 M. L. J. 
92; 38 0. 270; (1911) 2 M. W. N. 149; 381. A. 1 (P. C.) 

^5) 4 C. W. N. 508. 
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abovethe lObighashniin respect of the entire 
quantity of land in possession of the defend¬ 
ants including the 10 bighas, according to 
the decision in tliis last case I have men¬ 
tioned, S.S. 52 and 188 would have applied. 
That is to say, ss. 52 and 188 will apply 
where the plaintiffs contend that there has 
been an addition to the original holding. 
That is not the contention in the present 
case. 

In Gobind Chandra Pal v. llamidullak 
B/i«mn(6)the defendant executed a kabuliuat 
in favour of one of the co-sharer land¬ 
lords with respect to a quantity of land 
proportionate to that co-sharer's sliare in 
the entire holding. The co-sharer landlord 
sued the defendant for rent of land in excess 
of the area for which rent had been previ¬ 
ously paid. The other co-sharer was not 
made a party. In the kabuliyot the defend¬ 
ant had agreed to pay additional rent for 
lands found on measurement to l)e in ex¬ 
cess. Prinsep, J., held that as the plaintiff 
did not sue under the general right, declared 
by s. 52 to be with a landlord to assess rent 
on excess lands but on the kab/diyat under 
which the right to assess such rent on the 
specific share was accepted by the defend¬ 
ant, s. 188 did not apply. The Court was 
not called on to consider what was the rent 
payable on the entire holding. The facts 
in that case are distinguishable from those 
in the present case inasmuch as we find 
from the plaint in this case that the agree¬ 
ment at the settlement of the khudkasht 
lands was that the defendants should pay 
to each of the co-sharer landlords his 
proportionate share of the rent, paying in 
addition the one maund of polished rice 
to the plaintiffs, who in making the settle¬ 
ment seem to have acted agents of all 
the co-sharers. 

The learned Subordinate Judge relied 
on the case of Dhananjoy Majhi v. 
Upendra Nath Dch{l) and that case had also 
been cited by the respondents. There the 
tenants’ lands had been recorded in the 
Kecord of Rights as liable to be assessed 
with rent. A co-sharer landlord brought a 
suit to have the rent assessed, and made 
his other co-sharers defendants. The de¬ 
fendants contended that the land was 
held rent free. It was urged that under 
s 188 the suit was not maintainable. 
Richardson, J., after referring to the cases 
of Khondakar Abdul Hamid v. Mohini Kant 

(6; 7 C.W.Js.e'O. 
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Saha Chaudhuri (5), Barhamdat Missir v. 
Kri.diua Sahaij [h, Assanullah Bahadur v. 
Mohini Mohan Daa (8)and Harihar Bande v. 
Karamat Hos.-^ein (9) held that the right 
to claim assessment is consistent with 
and arises out of the genral law and land 
revenue system of the country, and that 
the right to sue for assessment is not limit¬ 
ed by the provisions of s. 188. 

There cannot be any doubt that the 
right to sue for assessment is a right 
given by the general law and that s. 188 
will not apply in a case like the present 
one. It cannot be held that the assessment 
was made under s. 52 or under s. 158 (i) 
(d) of the Bengal Tenancy Act, the former 
section applies, as shown by the decisions 
I have cited, to cases where the area 
of a tenure or holding has increased, 
here rent is claimed for lands as forming 
separate holdings under separate agree¬ 
ments; the clause of the latter section 
refers only to a determination of the exist¬ 
ing rent, and in the present case there 
was no existing rent, so the Court was 
asked to fix one. 

The question next arises, whether under 
the general law a suit by a co-sharer land¬ 
lord for an assesment of the rent of a 
tenant's holding is maintainable where the 
other co-sharers have not been made parties 
either as plaintiffs or defendants. It is to 
be noticed that in the various cases noted 
above except in the case of Gobind Chandra 
Pal V. Hamidulla Bhuian (6) the other co- 
sharers were made parties defendants to 
the suit for assessment; in the present 
case the plaintiffs have not made their 
co-sharers parties to tlie suit at all and 
the plaint tells us that the co-sharers re- 
iused to take any action; they are ap¬ 
parently satisfied with the rent now paid 
to them in accordance with the Record of 
Rights. Two of the cp-sharers come for¬ 
ward and ask for an assessment of the rent 
of the 22 bighas and for their proportionate 
share; the othor co-sharers are vitally 
interested. It may be that it was unneces¬ 
sary to join the other co-sharers as plaintiffs 
as 8. 188 does not apply, but surely they 
should have been made parties defendants, 
80 that the assessment when made might 
bind all equally. As pointed out by the 
learned Munsif, great hardship will be 
caused to the tenants defendants if each 

(7) 20 Ind. Cas. 010: 18 0. W. N. 466. 

(8) 26 C. 739; 13 Ind. Dec. (n. s.) 1072. 

^9) i lad. Cai. 175; 9 C. L. J. 493, 


of the other co-sharer landlords is left 
free to bring a separate suit for assesment; 
not only may there ensue a multiplicity 
of suits, but also the tenant, if different 
assessments are made in the separate 
suits, will be uncertain as to what is 
really the assessed rental. No really effec¬ 
tive decree can be made in the absence 
of the interested co-sharers and there 
can be no finality as to what is really 
the fair and equitable rent. As in a 
partition suit so in a suit for assessment all 
the interested presons should be made 
parties. 

I am of opinion that as the other co¬ 
sharers were not joined as parties in the 
suit, the suit, so far as it sought for as¬ 
sessment of the lands belonging to the 
co-sharers jointl 3 % is not maintainable. 

With regard to the second point taken 
in the appeal, namely, that the plaintiff 
was not entitled to claim rent in arrears 
at the rate to he assessed as fair and 
equitable in the suit, as pointed out by 
my learned brother. Das, J., in Gobind Lai 
Sijuar v. Ramnaran Lai (10) a suit, for the 
determination of a fair and equitable rent 
proceeds on the assumption that no rent 
has hitherto been paid by the tenant, and 
when a landlord claims fair rent in res¬ 
pect of past years for which rent has 
already accrued due, a suit for determi¬ 
nation of fair and equitable rent does not 
lie. No doubt it has been held ^Jagannath 
Manjhiv. Jumman Ali Putwari (11)] that 
in cases under s. 52 of the Bengal Ten¬ 
ancy Act arrears of rent can be claimed 
for the additional area, but in those cases 
the rent of the holding is known and pro¬ 
portionate addition is made .for the ex¬ 
cess area. In suits for assessment of a 
fair and equitable rent it is understood 
that rent has not been settled or 
hitherto and the Court is asked to de¬ 
termine the rent to be paid in future. 
The learned Subordinate Judge 
“The appellants did allege that the lands 
were settled with them (the present appel¬ 
lants) at the rate of Rs. 5-13 per 
This contention has been found 
and correct”. As a matter of ^act tner 
has been no such finding. The 
in fact found that the 22 
settled without any jama. The • 

nate Judge made an assessment of w - 
a fair and equitable rent would ho 

aO) 68 Ind. Cas. 433; 2 P. L. X. 642. 

(11)290.247. 
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found that a rats of Rs. 5-13 per biqha, 
the amount claimed by the co-sharer land- 
lord was fair and equitable. There is no 
uncling that the tenants ever paid rent 
for the 22bighas, and there is no real 
finding that at the time of settlement 
a rate or Rs. 5-13 a bigha was agreed 
upon. Under the circumstances it maybe 
taken that it is not found that up to the 
date of suit any rent had been settled 
for the 22 bighas, or paid, and, there¬ 
fore, the assessment now made can onlv 

have reference to future years. 

The suit for assessment of rent having 
been found not to be maintainable the 
appeal must succeed, and the decree of 
the lower Appellate Court must be modi¬ 
fied to this extent, that the plaintiffs will 
be declared entitled to a money^decree 
for the sum of Rs. 113 only, in respectof 
the rent of the lands in suit for the rears 
1323 to 1326 F. S. The appellants will get 
iheir costs throughout. 

The cross-appeal against the decision 
of both the lower Courts that the alleged 
stipulation for payment by the tenant of 
one maund of polished rice per bigha 
would amount to an illegal imposition under 
the provisions of s. 74of the Bengal Ten¬ 
ancy Act, must fail. It is clear from the 
findings of the Courts that this payment 
would be an addition to the actual rent and 
would not form an integral part of the same. 
The cross-appeal is dismissed with costs. 

DaSy J. —I agree. 

2 . K. Cross-appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 166 of 1924. 

April 4, 1925. 

Present :—Mr Findlay, Officiating J. C. 

NIZAMUDDIN and another— 
Decree-Huldeks—Appellants 

versvs 

JUMMA AND ANOTHER—RESPONDENTS. 

Civil Procedure Code (Act V of 1908). w. 05, 151, 0. 
XXI, rr. 89, 90, 9l~Contract Act {IX of 1872), s. 86 
—Specific Relief Act (I of 1877), a. IS, ill. (&)-Auction 

— Property, burnt down after sale but before con- 
fivmation—Sale, whether can be confirmed — Auction’ 
purchaser, rights of—Inherent powers of Court, when 
can be invoked. 

suction sale is valid until it is set aside and in 
Ili3 absence of any circumstance vitiating it at its 
inception, the Executing Court has no right to refuse 
to confirm the sale apart from the contingencies 
wnten^lated in rr. 89. 90 and 91 of 0. XXI of the 
U. 1. 0., even if by tccident or by act of God the 
property has since the date of the sale been destroyed 
by&re. [p, 695, col. 2.] 
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An Rxocniing Court has inherent power to refuse 
to cnn^lirm an auction-sale if it is shown that it was 

misled by mis-statement or non-disclosure of relevant 
facts or the like. [i6jUj 

^,?^Ohavachariarv.Muru!jesa Mudali. 72 Ind Cas. 
9fl-' M. W, X 32 5; ,3’ M. L. T. 

ai'\ 

(Al.) 635, lolloivod. 

Hut It has no such power when there are no 
equities justifying a refua.sl to eonllrm the .cale, Tho 
mere fact that by an accident or l>v an act of Cod 
the property sold lias been destroyed after the date 
of the sale, does not empower the fourt to refu.se to 
confirm the sale, fp, col. 2; p. eol. 1.] 

Under s. 65 of the C, P. C.. where immoveable jiro- 
perty i.s sold in execution of a deere/» it deemed to 
have vested in the juirchaser fn.in lla'datc of tho 
sale. Ip. 09-1, col. 1.] 

Under s. H6 of the Contract Act. the buyer has to 
i)6ftr any loss arising from the dostruntion rn* injury 
of the property after the contract of sale has beeii 
completed, fp. 694. col. 2.] 

Where the judgment-debtor has a saleable interest, 
however small, in the property solrl the purchaser 
buys at his own risk, and there being no warranty 
that tlie property will answer to the description given 
of it. the purchaser is entitled to no relief, if the pro¬ 
perty doe.s not correspond to the said de.soriplion. and 
in the absence of fraud the auction-purcha.scr luis no 
remedy unless the judgment-debtor has no salcald© 
interest at all in the property, fp C9.5. col ].] 

An auction-purchaser is entitled to claim profits and 
accretions from the date of the sale of the property 
sold to him and he is responsible for the deterioration 
or loss wliich tho property sufTers flui ing the interval 
between the date of sale and that fi.xed for con¬ 
firmation thereof, [p. 695, cols. 1 A*2,j 
When certain questions have been removed from the 
jurisdiction of the Court, they cannot be brought 
within itsjiirisdiction on the ground that the Court 
has inherent jwwer to do wliat justice requires for tlie 
parties before it. fp. 696. col. 1.] 

Appeal against a decree of the District 
Judge, Nagpur, dated the 23rd January 
1924, in Civil Appeal No. 171 of 1923. 

My. M. R. Bohde,{oT the Appellants. 
Messrs. J. C. Ghoah and N. G.Sarkar, R. B., 
for the Respondents. 


JUDGMENT.— A somewhat interest 
ing point of law arises in this case. The 
appellants, decree-holders, in execution of 
their money-decree against the first res¬ 
pondent Jumma, attached his house in 
il/ou^a Dhapewada (Nagnir). The 17th of 
April 1923 was fixed by the First Court 
for sale, of the property, and it was duly 
sold for Rs. 500 of which amount the second 
respondentsSuleman, the auction-purchaser, 
deposited Rs. 125 forthwith; the balance of 
the purchase-money was paid on the 3l8t 
of April 1923. Meanwhile, the 23rd of 
June 1923 had been fixed for confirmation 
of sale, but on the 17lh of May 1923 the 
house had been accidentally burnt down. On 
the 30th of June the auction-purchaser 
filed an application for refund of the puf- 
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bhase-money or the ground that the pro¬ 
perty having been burnt down before the 
confirmation of sale he was entitled to 
obtain the said refund. The First Court, by 
its order dated the 24th of September 1923, 
granted this application, and an appeal 
tO the District Judge, Nagpur, by the 
present appellants was dismissed. The 
Muhsif took the view that in the peculiar 
circumstances of the case he was bound 
to exercise the inherent power of the Court 
under s. 151 of the C. P. C. in favour of the 
auction-purchaser. The learned District 
Judge, in his appellate judgment, took 
a similar view and pointed out that rr. 89-91 
of 0. XXI, C. P. C., are not necessarily ex¬ 
haustive and do not affect the inherent 
power of the Court to act according to 
justice, equity and good conscience. Under 
those circumstances the District Judge 
was of opinion that it would be highly unjust 
and inequitable to confiiTu the sale of 
the house and he accordingly dismissed 
the appeal of the decree-holders. 

The facts in this case are not in dis¬ 
pute. The only real question is as to the 
law applicable in the exceptional set of 
circumstances which have arisen. The 
correctness of the principle underlying the 
decision in Hagfiuva Chariar v. Murugesa 
Mud.ali fl) cannot be questioned. But 
it is pertinent in this connection to point 
out that in the said case the inherent 
powers of the Court to refuse to confirm 
the auction-sale held under its order were 
only invoked when it was shown that the 
Court had been misled by a mis-statement 
or non-disclosure of relevent facts. The 
case was one where it was necessary to 
make an appeal to the principles of 
equity and it was on equitable considera¬ 
tions that the said decision was arrived 
at. Here, it seems to me extremely doubt¬ 
ful whether there is room for recourse to the 
principles of equity. Section 65 of the C. P. 
C. lays down that when a sale has been 
confirmed, the immoveable property sold 
shall be deemed to have vested in the 
purchaser from the date of the sale and 
not from the date the sale becomes abso¬ 
lute. Under the old C. P. C. the position 
was precisely the reverse: Cf. ShiamLal v. 
Nalhe Lai (2). 

The question which, therefore, arises 


(1) 72 Ind. Has, 515; 43 M. 5R3; (1023) M. W.N. : 
32 M L T. 285; 44 M. L. J. G30; 17 L. W. 730; 

A. I. R. (M.) 635. 

(2) 7 Ind. Oae. 65; 33 A. 63. 


in this connection is whether or not4he 
First Court was right in refusing to con¬ 
firm the sale even although the house 
had been destroyed by fire more than a 
month after the sale had taken place. 
The ordinary circumstances, under which 
an Executing Court can refuse to confirm a 
sale, are specifit:d in rr. 89—9J of 0. XXI, 0. 
P. C. for such an application a limitation of 
30 days is laid down in Art. 166 of the First 
Schedule to the Limitation Act. Admittedly, 
therefore, there was no time to make 
anv such application in the present case, 
if U can be assumed that such an applica¬ 
tion might lie under r. 91 quoted above. 

For my own part, however, it seems 
to me that the rule in question could not 
possibly have been invoked in the present 
case On the date of the sale the pro¬ 
perty was in full existence and the posi¬ 
tion that the judgment-debtor had no 
saleable interest therein, could not possibly 
be predicated, because a month later the 
house happended to be destroyed by fire. 

Now, what was sold at the auction-sale 

on the 17th of April 1923? Very cleaily 

the right, title and interest of the 
ment-debtor as they then existed. When 
the Executing Court had to consider, there¬ 
fore, in deciding whether p 

confirm the sale under r. 92, 0. XXI, 0. 

C., was whether there was any reason witn 
reference to rr. 89—91 for refusing to do so. 
If there were not, in the absence of ex¬ 
ceptional circumstances, such 
in Raghava Chanar v. Murugesa Mudait 
(1) quoted above, the Court was bouna 
to confirm the sale. That by 
dent or by an act of God the 
had been destroyed in the 

not, in my opinion, a circumstance w i 

entitled the Executing Court to have 
course to its inherent powers and . 
application of a general equitable ru 

As a matter of fact, even g-e 

recourse to equity, it is difficult 
why the decree-holders should 
to bear the loss rather than the judg 

debtor or the autction-purchaser. 

It is true that there is the 
sible different between voluntary f g 
sales held by the Court in execution ^ 
decree. But at the same time it 
interest to observe that in s. g^y 

Contract Aci the buyer has to ^ . :jjj-y 
loss arising from the destruction o 
of the property after the 
haa been completed. In execnti 
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it is accepted law that when the judg¬ 
ment-debtor has a saleable interest, however 
small, the purchaser buys at his own risk’ 
and there being no warranty that the 
property will answer to the description 
given of It, the purchaser is entitled to 
no relief, if it does not correspond to the 
said description: Cf Sundara Gopalan v 
Venkatavarada Ayyangar (3) and Sonaram 
Dass V. MohiraTn Dass (4). Here, there was 
no question of fraud and in those circum¬ 
stances it seems to me difficult to avoid 
the conclusion that the Munsif was bound 
under r. 92 to have confirmed the sale. 

Let us suppose in the present instance 
that the house had been actually burnt 
down, in whole or in part, at the'moment 
the auction was taking place, though the 
auction-purchaser and the other parties 
were unaware of the fact of the fire at 
the moment. The site of the house was 
also sold and from this point of view it 
cannot be said that the consideration 
wholly failed. In Shanto Chandar Miikerji 
y.NainSukh (5) and in Muhammad Rah- 
fnat-Ullali V. Bachcko, (6) it was held that 
an auction-purchaser has in the absence 
of fraud no remedy unless the judgment- 
debtor has no saleable interest at all in 
the property sold. Thus, even if the fire 
had occurred on the 17th of April, the 
date of the auction-sale, it would be ab¬ 
solutely impossible to affirm that there 
was nothing left to be sold. 

Looking at the position from another 
point of view, the auction-purchaser is 
obviously entitled to claim profits from the 
date of the sale to him. Similarly in Bhawani 
JCumar v. Mathura Prasad iSingh (7). Lord 
Shaw remarked as follows:— 

“It was maintained in argument for 
the mortgagee that the true meaning of 
this was that the sale to him did not 
become a legal fact until the 23rd April. 

In their Lordships’ opinion, this is an 
under-statement and a mis-statement of the 
mortgagee's rights. It is true that upon 
that date the sale was confirmed, but what 
was, as the certificate bears, confirmed, 
was a sale ‘by public-auction on the I9th 
March 1900’. There seems little reason 


a 


S) 28 c'Iso®’ ^ ® 

N- (1901) 101. 

V il N- (1905) 99; 2 A. L. J. 244. 

w^V?J.“1;^»s-2lO;40 0.89at pp. 101, 102; 16 0. 
w‘ w S 12 M. L T. 352; (1912) M. 
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to doubt that upon the lOtli March all 
the lands sold had been transferred to 
the mortgagee, and that if there had been 
any accretions to the property between 
that date and the date of the confirmation, 
those accretions would have l)ecome the 
property of the purchaser." 

If accretions to the mortgaged property 
became the property of the auction-pur¬ 
chaser. the converse also holds true and 
he must be held responsible forany dete¬ 
rioration or loss which the property suffers 
in the meantime. Tlie present case, there¬ 
fore, was, in my opinion, one in whicli tlie 
sale should have been confirmed. 

Illustration (a) to s. 13 of the Specific 
Relief Act is of interest in this connection. 
It is. no doubt, true that the last quoted 
Act was passed before the Transfer of 
Property Act was enacted, but, as I have 
already pointed out, the clilTerence between 
the voluntary sales and (''ourt sales is very 
marked, and it seems to me that in the 
circumstances of the present case it may 
be improper to draw any analogy from 
the case of voluntary sales. The Judge 
of the lower Appellate Court seems to have 

regarded the case from a wrong point of 
view. He apparently considered that the 
Court-sale was invalid until it was con¬ 
firmed. It may be that the sale was in¬ 
choate until it was confirmed, but the 
more proper way of regarding the matter 
was to regard the sale as valid until it 
was set aside. Apart from fraud or inis- 
representation and the like circumstances, 
which do not arise in the present case, 
there was no ground forrefusiiig to confirm 
the sale except with reference to the 
action taken under rr. 89-91 and, as I liave 
already shown, there was no possibility of 
any of these three rules being applied in 
the circumstances of the present case. 

The decision in Roghava Chariar v. 
Muritgesa Mvdali (1) seems to me to 
have misled the Judges of both the Courts 
below. The decision was, in my opinion, 
incorrectly applied by them to the facts 
of the present case. If there were cir¬ 
cumstances, which vitiated the sale at its 
inception, then the Executing Court would 
have been in a position to refuse to con¬ 
firm the sale, even apart from the con¬ 
tingencies contemplated in rr. 89-91. Here, 

the sale of the 17th of April 1923 was a 
legal and valid sale and the fact that by 
accident or by act of God the property 
has since, with the exception of the site,- 


I 
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been destroyed by fire, was not, in my 
opinion, a sufficient ground for having 
recourse to the principles of equity, when 
there was a definite and specific rule of 
law applicable. It has again and again been 
pointed out as regards the scope of s. 151, 
0. P. C.. e. g., in Gopal Dinkar v. Ganesh 
Karayan (8l and in Jethabai Nursey v. 
Chapsey Cooverji (9) that where according 
to well established principles, certain 
questions have been removed from the 
jurisdiction of the Court, they cannot be 
brought within the jurisdiction on the 
ground that the Court has inherent power 
to do what justice requires for the parties 
before it. 

I, therefore, hold in the present case 
that the Executing Court was bound, 
in the circumstances of the case, to con¬ 
firm the sale. The lower Courts order 
and that of the Munsif are set aside and 
the sale will be confirmed as from the 
24th of September 1923. The respondents 
will bear the appellants’costs in this Court 
and will also get their costs incurred in 
the lower Appellate Court from the same 
respondents. I do not think it necessary 
to interfere with the order as regards 
the costs passed by the Executing Court. 

7 .. K. Order accordingly . 

(8) 59 Incl. Cas. 785; 45 B. 512 at p. 518; 22 Bom. L. 
K. 1416. 

(9) 4 Ind. Cae. 108; 34 B. 467 at p. 483; 11 Bom. L. R. 
1014. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1534 OF 1922. 

April 3, 1925. 

Present Mr. Justice Pearson and 
Mr. Justice Chakravarti. 

ABDUL MAJID and othsrs—Dependants 

—Appellants 

versus 

Srimati KULSAM BIBI and others 
—Plaintiffs—Respondents. 

ContHbution, suit for~Co-tenants—Set-off, equitable, 
whether can be allowed. 

Where a co-tenant who has paid off a rent-decree 
in order to save the joint holding from sale in e.xecu- 
tion of the decree brings a suit for contribution 
against his co-tenants, the latter are entitled to put 
forward a claim by way of set-off in respect of payments 
of rent made by them on behalf of the plaintiff, and 
the aet-off cannot be rejected merely on ths ground 
that if the defendant brought a suit to recover the 
amount of the set-off it would be barred bv time, 
jp. 697, col. 1.1 

Qajadhar Makto v. Raghubar Gopc, 12 0. W. N. 60 
and Ramdhari Singh v. Parmanund Singh, 21 Ind Gas 
716; 19 0. W. N. 1183, referred to, ^ 


Appeal against a decree of the Subor¬ 
dinate Judge, Third Court, Tipperah,-dated 
the 15th March 1922, modifying that of the 
Munsif. Second Court, Nabinagar, dated 

the 2nd September 1921. 

Babu Upendra Kumar Roy, for the Ap¬ 
pellants. 

Moulvi NurulHaq, for the Respondents.: 


JUDGMENT. 

Pearson, J. —This is an appeal from 
a decision of the Subordinate Judge of 
Tipperah, varying a judgment and decree 
of the Second Munsif of Nabinagar, dated 
the 2nd September, 1921. It appears that 
the plaintiffs and the defendant were co- 
tenants of a holding. Rent having fallen 
into arrears the landlord brought a suit 
against them for rent for part of the year 
1322 and for the years 1323 and 1324 and 
obtained a decree. The plaintiffs made the 
necessary payment to save the holding from 
being brought to sale, and in this suit 
they claimed against the defendant for con¬ 
tribution in respect of the amount so paid. 

Before us it is not contended that the 
defendant is not liable to this contribution 
but it is argued that for certain other pay¬ 
ments made by the defendant to the land¬ 
lord in respect of the rent for the previou® 
years the defendant is entitled to get credit 
by way of set-off in this suit of the aroout 
which he would have been entitled to claim 
from the plaintiffs by way of 

in respect of these payments made to tn 

landlord by the defendant himself. 

Upon this point both the Courts belo 
have found against the defendant ? 
is the sole point which is now argued 
fore us in this second appeal. , 

It has been argued on the pMt oi 
plaintiffs that no credit of this kind 
be given to the defendant in . 

because admittedly the defendants c 
for contribution in regard to 
would now be barred if he brought a 
in the capacity of a plaintiff. It 
me that both upon principle and 
this position is one which can not he 


tained. 


into 


The plaintiffs in this suit coma 

Court seeking contribution from 
fendant, that is to say, they are 
enforce against the defendant an 
right which they have. That beiDS 
is open to the Court sitting /.iftim 

Equity to give effect to the ahj® 

which the defepdapt ip turn 
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to show that he has still subsisting against 
the plaintiffs in this suit. Tlie defendant 
has shown a subsisting right as against the 
plaintiffs and as in this suit the plaintiffs 
seek to enforce an equitable right the de¬ 
fendant is also entitled to enforce his equit¬ 
able claim by way of set-off in this suit. 

The learned Judges of the lower Appel¬ 
late Court and also of the Court of first 
instance do not appear to have been refer¬ 
red to any authority upon this particular 
matter. Apart from the principle to which I 
have referred there are certain cases which 
have been laid before us which serve as 
illustrations of that principle. These are 
the ca.sesof Gajadhar Mahto v. Raghubar 
Gope {l)and Ramdhari Singh v. Perma- 
nund Singh (2) 

For these leasons I think the judgment 
of the lower Appellate Court was wrong 
and that the defendant must be allowed to 
have credit in this suit for such sums as 
he may be able to show he would be en¬ 
titled to claim from tlie plaintiffs by way 
of contribution in respect of payment made 
by him on account of rents of the previous 
years although any suit for contribution 
upon that footing might now be barred by 
limitation. The case must be sent back to 
the lower Appellate Court for disposal 
after ascertaining what the actual amount 
is to which the defendant is entitled to 
credit upon the footing above mentioned. 

The appellant is entitled to the costs of 
this appeal. No order as to costs of the 
lower Courts. 

Chakravaptlf J.— I agree. 

z. K. Appeal allowed. 

1) 12 C.W. N. 60. 

2) 21 Ind. Cas. 716; 12 C. W. N. 1183. 
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PATNA HIGH COURT. 

Appeal from Appellate Decree No. 619 

of 1922. 

April 28, 1925. 

'Present: —Justice Sir B. K. Mullick, Kt., 

and Mr. Justice Ross. 

■ Mahantk RAM CHARAN DAS- 
Depbndant—Appellant 
versus 

Gossain RAMLAKHAN DAS— Plaintiff 

—Respondent. 

Oon$truction of document — Af^eement settling dispute 
— Promises, mutual—Parly guilty of breach, whether 
can enforce, agreement. 

, Plaintiff and defendant were both chelas of the 
nahant of a muth. On the death of the mahant a'.i 
agreement was executed between them by which it 
was provid.^d that the defjudatit should b3 dejlap l 
ba the mahant and the plaintiff, the adhikari ol 
e Bftid'mutA, aud it was declared that the parties 
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•shoubl to tlio ond of their lives be bound to art 
according to the terms set forth in the agreement. It 
was pro\ided that in the event of difference between 
the parlies the plaintiff would be entitled to a 
certain sum for maintenance out of the income of the 
properties of the raut/i and that this .sum would he a 
charge on the properfie.s. Notwithstanding tlie terms 
of the agreement plaintiff brought a .suit against the 
defendant claiming the mahant.s-hip hut the suit was 
dismissed He next brought a suit to recover main¬ 
tenance at the rates specified in the agreement and to 
have It declared that the amount was a charge on the 
ninth properties; 

Held, that by bringing a suit claiming the mahant- 
s/iip as against the defendant the plaintiff had broken 
his promise to be bound l)y the terms of the agree¬ 
ment and )iad defeated the whole intention of the 
agreement and that he wa.s not, therefore, entitled to 
hold tlie defendant to liis part of the contract, [p. 698, 
col. 2.] 

Appeal froma decision of the Subordinate 
Judge, First Court, Chapra. dated the 1st 
May 1922, modifying that of the Munsif, 
Siwan, dated the Cth April 1921. 

Messrs. C. C. Das and Hassan Jan, for the 
Appellant. 

Messrs. P. Dayal and Hareshwar Prasad, 
for the Respondent. 

JUDGMENT. 

Ross, J.--The question in this appeal is 
whether in the circumstances of the case 
the learned Subordinate Judge was wrong 
in reversing the decision of the Munsif and 
in giving the plaintiff-respondent a decree 
for maintenance at the rate of Rs. 40a year 
and charging the same upon the properties 
of a certain muth on the basis of an ekrar> 
nama executed on the 23rd of April 1905. 

The appellant and the respondent were 
both chelas of the late methani of the muth. 
The ekrarnama recites that according to 
the custom and practice of the muth there 
is one ma/ianf only and two chelas cannot be 
come mahants at the same time. After the 
death of the late mahant, both the chelas 
had become mahants with the result that 
disputes had arisen between them. They, 
therefore, agreed that the appellant should 
be declared to be the mahant and the 
respondent adhikari of the said muth, and 
they declared that they should to the end 
of their lives be bound to act according to 
the terms set forth in the ekrarnama. The 
material terms were set forth in theeA;?’ar- 
nama. The material terms were that the 
appellant should remain mahant and 
malik of all the properties of the 
muth during his life-time, and the 
respondent adhikari daring his life¬ 
time, and that in the event of difference 
between the partie.? the appellant would 
give to the respondent Rs. 40 a year for 
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maintenance out of the income of the pro¬ 
perties of the muth and this should remain 
a charge un the muth properties. Not 
withstanding the terms of this agreement 
the respondent, on the 27th of April ly09, 
brought a suit against the appellant in the 
Court of the District Judge claiming the 
mikantship. That suit was dismissed 
both by the Trial Court and on appeal by 
the High Court. 

On these facts the learned Counsel for 
the appellant contends that the respondent 
has been guilty of acts tending to the sub¬ 
version of the relationship created by the 
ckrarnama, and, consequently cannot claim 
any relief under it, and that the considera¬ 
tion for the ekrarnama has failed by 
reason of the conduct of the respondent. 
In support of his argument he referred to 
the judgment of Lord Cranworth in Blackett 
V. Bates (L and to the decision of the 
Privy Council in Srish Chandra Roy v. 
Banomali Roy (2j. The learned Vakil for 
the respondent contended that these de¬ 
cisions have no application to the present 
case, because they were decisions in suits 
for specific performance, whereas the pre¬ 
sent is a case of an executed agreement. 
It is true that in considering the present 
claim which is a claim for money, the 
Court will not be influenced by the equit¬ 
able considerations which arise in a suit for 
specific performance, but the decision of 
the Judicial Committee is not without effect 
in the present case. That was a suit for 
specific performance of an agreement for a 
lease which was part of a general agreement 
entered into by the predecessors of the 
parties to the suit in settlement of a suit 
then pending between them. One of the 
documents constituting the settlement was 
an e/crar by which the defendant in that 
suit agreed to acknowledge the validity of 
the adoption of the then plaintiff. Not¬ 
withstanding that ekrar he susequently con¬ 
tested the adoption in various litigations. 
The decision proceeded on the grounds 
that there had been a failure of considera¬ 
tion for the agreement and also that the 
conduct of the plaintiff’s predecessor was 
at variance with and amounted to a sub¬ 
version of the relation intended to be 
established by the compromise. Specific 
performance of the agreement was, therefore 

U X ISa, 2 A. L. J. 31; 311. A. 103; 8 Sar. P. 0. J. 677 
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refused. The observations of their Lord- 
ships on the nature of the compromise are 
relevant to the present question. In the 
course of his judgment Lord Davey said: 
“The second and principal point of the ap¬ 
pellants was characterized by more bold¬ 
ness than plausibility. It was that Banwari 
Lai fthat is the original plaintiff) had re¬ 
ceived the full benefit of the compromise 
by being armed with the ekrar as a shield 
against the attacks of Krishna, (that is, 
the original defendant) and, therefore, the 
agreement in suit was for an executed con¬ 
sideration.The secnrity of his title to 

the zemindari was of immeasurably greater 
importance to Banwari Lai than the mere 
question of the patni. And their Lordships 
have already expressed their opinion that 
the principal consideration to,Banwari Lai 
for the agreement was to ' obtain such 
security and immunity from future attacks. 
In short they do not give the ekrar the 
restricted effect suggested by the learned 
Counsel, but they think that its lan^age 
necessarilyimports an agreement by Krishna 
to abstain from questioning the validity of 
the adoption for the future. Their Lord- 
ships are of opinion that there has been 
a failure of the consideration for the agree¬ 
ment in suit." Now this language applies 
Avith even greater force to the present 
ekrarnama, because there is an express 
stipulation that the appellant should remain 
mahant during his lifetime and 
parties to the end of their lives Avould b# 
bound to act according to the terms of the 
ekrarnama. The ekrarnama consists ol 
mutual promises each of which is the con¬ 
sideration for the other. The respondent 
promised to recognize the appellant ^ 
mahant throughout their lives and tn^ 
appellant promised to recognize the 
dent as adhikari throughout their 
The object of the ekrarnama was 
to save the property of the muth iw 
the ruin and loss likely to arise from t 
dispute between the two parties who n 
both beeninstalledas mahants. By 
in bringing a suit for the 
respondent broke his promise and j 

the whole intention of the nnel- 

he can, therefore, no longer hold the app 

lant to his part of the contract. 

The learned Vakil for the -n-g 

contended that the clause about mainte .^ 

Avas an isolated agreement 

to the respondent in the event of his . 

the post of adhikari, In my opinion, , 
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impossible to construe the document in this 
way. The recognition of the respondent as 
adkikan wm subject to this that in the 
event of differences arising between the 
parties which should involve his ceasing to 
be adhikari, he would be entitled to main¬ 
tenance. This is not an independent agree¬ 
ment, but an integral part of the whole 
agreement, and the terms of the agreement 
as a whole having been broken by the 
respondent he is not entitled to any benefit 
under this subsidiary clause. 

I, therefore, hold that the respondent is 
not entitled to the benefit of this agreement 
and that his claim for maintenance must 
fail. The result is that the appeal is decreed 
with costs and the suit is dismissed with 
costs throughout. 

Mullick, J.— I agree. I only wish to 
add that the defendant is not estopped from 
denying that the ekrarnama is enforceable 
against him. It is true that in the former 
suit he raised an issue as to the validity and 
genuineness of the ekrarnama. The plain¬ 
tiff denied execution, but the Court found 
that he had executed the document and 
ttiat he had therein admitted the title of 
the defendant. Whether the document 
was enforceable against the defendant was 
nekher litigated nor decided and, therefore, 
no question of res judicata or estoppel against 
the defendant arises. 

z. K. ' Appeal allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Uivjl Appeal No. 29 B of 1919. 

April 7, 1925. 

Present;—Mr. Wadegaonkar, A. J. C. 

RAMDHAN— Plaintiff—Appellant 

versus 

PURUSHOTTAM— Defendant 
—Respondent. 

Benami transaction—Burden of proof—Evidence 
^ct (I of 1872), s. 13—Judgment not inter partes, 
ddmissibility of—Sale of immoveable property — 
Contract of indemnity — Dea'ee against promisee, 
whether binding on pi'omisor—SuU to recover purchase- 
money — Costs, whether can be recovered—Interest 
pendente Ute, wAetAer can be allowed—Discretion of 
Court — Limitation—Limitation Act (IX of 1908), Sch. 
^ Arts. 62, 116—Civil Procedure Code {ActV of 1908), 
0- Jf, r. 2—Suit for possession—Subsequent suit to 
recover ptirehase-money, whether barred. 

When a conveyance has been executed and duly 
registered it requires strong and clear evidence to 
justify a Court m holding that the person in whose 
favour the convoyaace was executed was a mere 
hnumidar for some third person, [p. 701, col. 1.] 


In oases of Alleged /*CHrtnu transactions the deter¬ 
mination of the question as to who is the true-owner 
of the property must depend not merely on direct 
oral evidence but also upon circumstances such as 
the source of the purchase-money, the possession of 
the property, the custody of the title deed, the 
adequacy of the consideration and the like [ibid.] 


Abdul Lot if V . Abdul Huq, SI Ind, Cas. 6G7, 2S C. 
W. N. 62; (1924) A. I. R. (C.) o23. followed. 

A judgment not infer partes pronounced by a Court 
of competent jurisdiction in a suit in which the right 
in dispute has been asserted and either recognised or 
denied i.s admissible in evidence under s. 13 of tho 
Evidence Act. |p. 701, col. 2.j 
Where thei’e is a contract to indemnify, a decree 
passed against the promisee cannot be impeached by 
the promisor, [p. 703, col. 1.] 

Xallappa Readi v. Vridhachala Reddi, 2o Ind. Cas. 
886 ; 37 M. 270, and Pai'ker v. Leiris, (1873) 8 Ch, App, 
Cas. 10.35 at p. 1059; 29 L. T. 199; 21 W. R. 928; 43 L, J, 
Oh. 281, approved. 

In the cases of contracts of indemnity the liability 
of the party indemnified to a third per.son is not only 
contemplated at the time of the indemnity Init is the 
very moving cause of that contract, and in such cases 
co.sts reasonably incurred by the promisee in resisting 
or reducing or ascertaining the claim may bo recovered, 
[p. 703, col 2.] 

Under 0. II, r. 2, C. P. C., while it is necessary that 
every suit must include tlie whole of the claim arising 
from one and the same cause of action, it is not neces¬ 
sary that every suit should include every claim or 
every cause of action which the plaintilf may have 
against the defendant. The subsequent suit is not 
barred if the cause of action for it is different from 
the one in the previous suit, even though it was 
permissible to the plaintiff to join them in the 
previous suit. fp. 7()4, col. 1.] 

Knlada Prasad Chatterjee v. Khudiram Misra, 70 
Ind. Cas. 187; 27 C. W. N. 673; (1923) A. I. R. (C.i 371; 
37 C. L. il. 545 and Sonba v. Babya, 78 Ind. Cas 376; 20 
N. L. R. 28; (1924) A. I. R. (N.) 89. followed, 

A suit for refund of imrchase-money from a vendor 
on the ground that he had no title to the property 
conveved is not barred by a previous suit against him 
for possession of the property conveyed, [ibid.] 
Hanuman Kamut v. Hanuman Slandur, 15 C. 51; 

7 Ind. Dec. (n. a.) 620 and Lukhan Chandra Mondal v. 
Takim Dhali, 80 Ind. Cas. 357; 39 C. L. J. 90; 28 C. 
W. N. 1033; (1924) A. I. R. (C.) 558, followed. 

An action for damages for breach of a covenant for 
title contained in a registered-deed is governed by 
Art. 116 of Sch. I to the Limitation Act. [p. 704, col. 2.] 
Pirbhu V. Wazirbi, 31 Ind. Cas. 877; 11 N. L. R. 
186, followed. 

Although the award of interest pending suit is 
discretionary with tho Court, it should not ordinarily 
be refused in the absence of pr.iper reasons, [p. 704, 

^^Sarn 7 u 6 o/a Debi Chowdhurani v. Saradanatk Bhatta- 
ckarjee, 50 Ind. Cas. 862: 23 C. W. N. 336. followed. 

Appeal against a decree of the Addi¬ 
tional Subordinate Judge, Akola, dated the 
22nd April 1919, in Civil Suit No. 90 of 1917. 
* Mr. A. V. Khare, for the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT,— One Khatau owned 
certain immoveable properly in the Akola 
Pistrict. Shortly after his death his widow 
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Xainbai sold that property for a considera- 
ti y.\ of Rs. G.OOO to defendant Pnrshottam 
Deoji under duly registered sale-deed dated 
19th August 19U (Ex. D-2). The latter in 
his tiifu sold it to the plaintiff for Rs. 5,000 
and executed in his favour on 23rd January' 
1913 a sale-deed which was duly registered 
(Ex. P-7) and placed him in possession of 
the property comprised therein, bometime 
after this, Manmal Aidan attached this pro¬ 
perty in execution of his decree against 
Khatau. Plaintiff objected to the attach¬ 
ment on the ground that he had purchased 
the property, but his objection was dis¬ 
allowed. He, therefore, brought a regular 
suit against Manmal (Suit Xo. 68 of 1913) 
for a declaration that he was the owner of 
the said property and that it was not liable 
for attachment and sale in execution of 
Manmal's decree against Khatau. Tn that 
suit it was held that plaintiff's vendor Pur- 
shottam Deoji had no title to the said 
property, that the sale-deed executed by 
Khatau's widow in favour of defendant 
Pnrshottam Deoji was a fraudulent and 
bogus sale-deed executed with the object 
of defeating Khatau’s creditors and that 
plaintiff had acquired no title to the pro¬ 
perty as he had purchased it from a person, 
who had himself no title to it. Plaintiff’s 
claim was accordingly dismissed on 31st 
January 1916. Thereupon he brought the 
present suit against the defendant for refund 
of the purchase-money, namely, Rs. 5,500 
and also for recovery of costs incurred by 
him in Suit No. 68 referred to above plus 
interest thereon. He claimed in all Rs. t),250 
from the defendant. 

Defendant pleaded that although the sale- 
deed dated 23rd January 1913 executed 
by him purported to be in plaintiff’s favour, 
plaintiff was merely a henamidar for one 
Gajadhar to whom the property had really 
beeh sold, and that plaintiff had consequ¬ 
ently no right to maintain the suit. He 
also pleaded that out of Rs. 5,500 which 
formed the consideration of the sale he had 
received Rs 3,000 only, and that he was in 
no case liable to refund more than Rs. 3,000 
to the plaintiff. He denied that he had no 
title to the property conveyed by him to 
the plaintiff and urged that he was not 
bound by the decision given in Suit No. 68 
of 1913 to which he was no party. He 
alleged that plaintiff had not properly con¬ 
ducted Suit No. 63, that if he had taken 
his help in prosecuting that suit he would 
succeeded in establishing his right 
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to the property which was the subject of 
dispute in that case, and that he was, there¬ 
fore, not liable for the expenses which 
plaintiff had to incur in that suit He thus 
denied his liability for the plaintiff’s claim. 

The Court below held that the sale-deed 
which the defendant had obtained from 
Khatau's widow was without consideration 
and was a fraudulent and collusive deed 
executed with the object of defeating 
Khatau’s creditors, that defendant had ac¬ 
quired no title to the property conveyed 
by the said sale-deed and that he could 
pass no title in favour of the plaintiff. It 
farther held that the defendant had 
received the full consideration of the sale- 
deed dated 23rd Januaiy 1913 from the 
plaintiff, and that as the plaintiff had lost 
possession of the property by virtue of the 
decision in Suit No. 68 of 1913 he was 
entitled to a refund of purchase-money and 
to the cost incurred by him in prosecuting 
that suit. Accordingly it decreed plaintiff’s 
claim for Rs. 6,250 against the defendant. 
But as it omitted to award him interest 
on the decretal amount from the dale of 
suit until realization plaintiff has prefer¬ 
red this appeal and defendant has filed a 
cross-objection. 

I shall first of all deal with the cross- 
objection filed by the defendant as it goes 
to the very root of the case and challenges 
the correctness of all the findings arrived at 
by the Court below. 

It is urged in the first place that the 
lower Court ought to have held that tne 
plaintiff was a mere benamidar for Gajadhar, 
and that he had no right to maintain the 
present suit. There is no substance in 
this contention. It was for the defendant 
to prove that Gajadhar was the real 
vendee and that plaintiff was a mere 
benamidar for him. He has adduced n® 
evidence in proof of this fabt The only 
evidence which he has adduced on tn^ 
point ii his own evidence, which ^ 
iy worthless and unreliable. Plaintiff ha 
filed a suit against him in the Court oH 
Senior Subordinate Judge, Akola 
No. 69 of 1913), for recovery of 
the ground that he had failed to 
possession of certain items of property c 
prised in the sale-deed dated 23rd 
1913. If plaintiff was really a 

for Gajadhar, defendant would never 

failed to raise this plea in that suit . 
urge that plaintiff had no right to , 
that suit. But hb raised nO' P . 
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although he says in his deposition as D. 
W. No. 3 that he knew from the very be¬ 
ginning that plaintiff was a mere hcmiviidar 
for Gajadhar. This itself goes to show 
that his present plea is a mere after thought 
invented with the object of defeating 
plaintiff s clailm. Moreover he lias assign¬ 
ed no reason as to wliy Gajadhar did not 
take the sale-deed in his own name if he 
intended to purchase the property for 
himself. It is not his case that Gajadhar 
washeavily indebted, and that consequently 
he obtained the sale-deed in plaintiff's 
name in order to defeat the claims of his 
creditors. Benami transactions are not 
entered into for mere fun. When a con¬ 
veyance has been executed and duly regis¬ 
tered in favour of a certain person, it re¬ 
quires strong and clear evidence to justify a 
Court in holding that the person in whose 
favour the conveyance was executed was a 
mere benamidar for some third person. The 
burden of proving that a certain convey¬ 
ance standing in the name of one person is 
benami for another lies on the person who 
raises the plea of benami. The familiar 
test to apply to find out whether the 
ostensible purchaser is also the real pur¬ 
chaser is to find out the source of the pur- 
chase-money. In Abdul Latif v. Abdul Huq 
(l),it has been held that in cases of alleged 
benami transactions, the determination of 
the question must depend not merely on 
direct oral evidence but also upon circum¬ 
stances, such as, the source of the purchase- 
money, the possession of the property, the 
custody of title deeds, the adequacy of the 
consideration and the like. In the present 
case, defendant has adduced no evidence 
to prove that Gajadhar, the alleged real 
owner, was ever in possession of the property 
covered by the sale-deed dated 23rd January 
1913 nor has he furnished independent and 
reliable proof to show that the purchase- 
money came from Gajadhar. He has also 
given no evidence to show as to what must 
have been the motive of Gajadhar in not 
taking the sale-deed in his own name. The 
sale-deed has admittedly come from plaint¬ 
iff's possession and it is nobody’s case that 
the consideration of thesale wasinadequate. 
In short the surroimding circumstances 
and the position of the parties do not 
support the plea of benami set up by the 
defendant. Under these circumstances, the 
Court below was perfectly justified in 

^(1)81 Ind. Caa. 667; 28 0. W. N. 62; (1924) A. I. 

R.{a)523. 
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overruling the contention of the defendant 

and liolding that plaintiff was Ihe real 
purchaser. 

It is next uiged that the plaintiff lias 
adduced no evidejice in this case to prove 
that the defendant had no title to tlie pro¬ 
perty conveyed by him to the plaintiff 
under the sale-deed dated 23id January 
1913 and that consequently the Court 
below ought to have dismissed plaintifi's 
suit. There is no substance in this conten¬ 
tion as well, riaintiff lias filed copies of 
the judgment and decree in Suit No. (18 
of 1913 decided by the Senior Subordinate 
Judge, Akola, on 31st January 1916 (Ex. 
P-4). In that suit it was held that the 
sale-deed executed by Nainbui Khatau in 
favour of the defendant was witliout con¬ 
sideration and was a bogus and frauduleni 
sale-deed executed with the object of de¬ 
feating Khatau screditors, and that defend¬ 
ant had acquired no title to tlie pro¬ 
perty under that sale-deed. It is no doubt 
true that the defendant was no party to 
that suit, but the judgment given in that 
suit though not conclusive is clearly admis¬ 
sible under s. 13 of the Evidence Act, and 
is a very good and cogent piece of evi¬ 
dence in proof of the fact that the defend¬ 
ant had no right to the property sold by 
him to the plaintiff. Under that section, 
judgments not inter partes pronounced by 
a Court of competent jurisdiction in a suit 
in which the right in dispute had been 
asserted and either recognised or denied, 
are clearly admissible. Defendant should, 
therefore, have adduced satisfactory evidence 
to prove that in spite of the judgment 
delivered in Suit No 68 of 1913 by the 
Senior Subordinate Judge, Akola, he had 
a valid title to the property comprised in 
the sale-deed dated 23rd January 1913. He 
has adduced no such evidence; on ihe 
contrary whatever little evidence he has 
adduced in the case goes to prove that he 
had really no title to the property. The 
sale-deed which he had obtained from 
Nainbai Khatau (Ex. D-2) was not for a 
cash consideration. The consideration of 
that deed is said to be the debt due on a 
mortgage alleged to have been executed by 
Nainbai's husband in favour of the defend¬ 
ant. The mortgage deed which is dated 
20th July 1909 has been filed in this case 
vide Ex. D-1. It purports to have been 
executed by Khatau in favour of the firm 
of Maoji Govindjiof Bombay. Defendant, 

says that he was one of the proprietors of 
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that firm, but the evidence of his own 
witness Jetha\ivji D. No. 4 clearly 
proves the falsity of his case, b rom the 
evidence JethaV'irji it is perfectly clear 
that he iJetha) along with three others, 
namely, Jivandas, Govindji and Maoji were 
l)roprietors of the Firm of Maoji Govindji, 
and that defendant had absolutely no 
concern with the said firm. He deposes 
that he had advanced money to Khatau 
and that Khatau had executed the mort¬ 
gage-deed dated 20th July 1909 in favour 
of°his firm. The account books which he 
produced in the Court below fully bear out 
his assertion. One of the attesting wit¬ 
nesses to that mortgage-deed, namely Balu 
(P. W. No. 3) has been examined in this 
case and he also proves that the said 
mortgage-deed was executed in favour of 
the Firm of Maoji Govindji of which Jetha 
Virji and others were proprietors, and that 
the defendant had absolutely no concern 
with the said mortgage-deed. It is also 
in evidence that the defendant maintains 
account books. This fact has been admit¬ 
ted by him and he has also admitted that 
there is absolutely nothing in his account 
books to show that he had advanced any 
money to Khatau, or that Khatau had exe¬ 
cuted a mortgage-deed in his favour in 
satisfaction of the debt due to him. He 
has further admitted that the Firm of Maoji 
Govindji of which he was a partner had no 
concern with the money which he had 
advanced to Khatau and for the satisfaction 
of which he had taken the mortgage-deed in 
(iuestion from Khatau. If so, it is absurd 
to believe that he could have obtained the 
mortgage-deed in the name of Maoji 
Govindji, who had nothing to do with the 
debt covered by the mortgage, instead of 
in his own name. All these facts taken 
together leave no room for doubt that the 
defendant had no concern with the 
mortgage dated 20tli July 1909 (Ex. D-l), 
It is no doubt true that the defendant 
has filed the original mortgage-deed, but 
I have no doubt that he collusively obtain¬ 
ed it from Musammat Nainbai and filed 
it in Court in order to lend a colour of 
reality to his title to the property in dis¬ 
pute. The evidence of Jetha Virji (D. W. 
No. 4) and Balu (P. W. No. 3) shows how 
the defendant came into possession of the 
aforesaid mortgage-deed. Considerable 
portion of the debt due on that deed had 
been paid by Khatau during his lifetime to 

Jetha Virji, Only He, 2,100 remained to 
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be paid and as Khatau was anxious to 
take back the deed with a view to dispose 
of the property covered by it as un¬ 
encumbered, he pledged certain ornaments 
with Jetha Virji to secure the balance of 
Rs. 2,100 and took back the mortgage-deed 
from him. This deed came into the posses¬ 
sion of Nainbai after his death and was 
handed over by her to the defendant. 

In short the consideration of the sale- 
deed executed by Nainbai in favour of 
the defendant on 23rd January 1913 (Ex. 
P-7) is simply illusory. There was no con¬ 
sideration for the same and Nainbai, who 
as proved by the evidence of Balu, began 
to live with the defendant on her husbands 
death executed the sale-deed dated 19th 
August 1911 (Ex. D-2) in defendant’s favour 
within a few days after the death of her 
husband, who had died heavily indebted, 
in order to defeat the claims of her hus¬ 
band’s creditors. The sale-deed covered 
the entire property left by Nainbai's hus¬ 
band. Defendant has admitted this fact 

and has further admitted that he purchased 

the property comprised in the sale-deed 
without caring even to see it. All these 
facts taken together lead to the irresistible 
conclusion that the defendant had obtained 
the sale-deed dated 19th August 1911 from 
Nainbai by colluding with her in order to 
defraud her husband’s creditors, It was a 
sham deed not meant to be acted upon 
and the defendant did not acquire^ any 
title to the property conveyed by it. * 
accordingly hold that the defendant had 
no title to the property which he conveyed 

to the plaintiff. , 

1 am further of opinion that although tne 
defendant was not a party to Suit No. o 
of 1913 decided by the Senior Subordinate 
Judge, Akola, on 31st January ^ 

cannot question the decree passed i*^ 
suit. That suit was instituted by the 7 

iff after giving notice to the defendant an 

thus affording him an opportunity of ne ^ 
ing him (plaintiff) in the prosecution 

that suit. Defendant was to 

witness in that case by the plaintiff 
prove his title to the property, bu 
was disbelieved and as the ;« 

duced in that case was overwhelming , 
proof of the fact that the defendan 
no title to the property, the 
to dismiss plaintiff’s suit. The alle© 
of the defendant, that that suit was 
ducted carelessly by the plaintiff, ffj", j 

been proved at all. On tbe other 
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plaintiff has satisfactorilj" proved that he 
had conducted that suit with due diligence. 
Under these circumstances it is not open 
to the defendant to tiuestion the decree 
passed in that suit although he was not a 
party to that suit. The reason is that the sale- 
deed executed by him in plaintiff’s favour 

contains an express contract of indemnity. 

The clause runs thus "Now you may 
enjoy the said property for generations as 
owner. 1 shall be responsible if anybody 
aWII set up claims thereto. I or my heirs 
and successors will be liable to pay the 
costs which would be incurred by you 
therefor and to make good the entire 
^ount of loss on account of the purchase 
in case the said purchase made by you is 
in any way affected.” {Vide Ex. P-7). It 
has been held inNallappa Reddi v. V'ridha- 
chala Eeddi(2),that where there is a contract 
to idemnify, a decree passed against a pro¬ 
misee cannot be impeached by the promi¬ 
sor. Similarly in Parkar v. Lews (3) Mellish, 
L. J., has ob^rved. “It is obvious that 
when a person has entered into a bond, 
or bought land or altered his position in 
any way on the faith of a contract of 
indemnity, and an action is brought against 
him for the matter against which he was 
iudemnifiedand.a verdict of a Jury obtained 
against ^ him, it would be very hard 
indeed, if, when he came to claim the idem- 
nity, the person against whom he claimed 
it could fight the question over again, and 
run the chance of whether a second Jury 
would take a different view and give an 
opposite verdict to the first. Therefore, by 
reason of that contract of indemnity 
the judgment is conclusive." I according¬ 
ly hold that the defendant is bound by 
the judgment passed in Suit No. 68 of 
1913. It was open to him after a decree 
was passed in that suit to pay off Manraal 
Aidan’s claim and protect the title of the 
plaintiff. This too he did not do although 
he had full notice of the result of that 
suit. He is, therefore, clearly bound to 
indemnify the plaintiff and refund the pur¬ 
chase money and pay the costs which the 
plaintiff had to incur in Suit No. 68 of 
1913. 

Defendant says that he received Rs. 3,000 
.only towards the consideration of the sale 
but the endorsement on the back of the 
sale-deed by the Registering OflBcer clearly 

(2) 25 Ind. Cas. 888; 37 M. 270. 
jQ<?ni873) 8 Ch. App. Cas. 1035 at p. 1059; 29 L. T.. 
188| 21IV, R. 928; lY L, j, Cb, 261, 
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^iows_ that the entire consideration of 
I\s. 5,o0() was paid to liim in cash at the 
time of registration He has adduced no 
evidence to jnove that lie paid hack 
Rs. 2.r)0U out of the consideration so receiv¬ 
ed to th(' plaintiff. In fact that is not his 
case. He says he was paid l^s. 3,000 only 
but the endorsement of the Register¬ 
ing Officer gives a complete lie to his 
case. Plaintiff has satisfactorily proved 
that he paid Rs. 5,.3UO to the <lefeiidant 
as the consideration of the sale. I see 
no reason to disbelieve his evidence and 
hold that the defendant received the full 
consideration of the sale. 

In Bepin v. Chiuider Seekur Mookerjee 
(4) it has been held that in the case of 
contracts of indemnity, the liability of 
the party indemnified to a third person is 
not only contemplated at the time of the 
indemnity but is the very moving cause of 
that contract and in cases of sucli a 
nature there is a series of authorities to the 
effect that costs reasonably incurred in 
resisting or reducing or ascertaining the 
claim may be recovered. This principle 
is also embodied in s. 125 of the Contract 
Act. The costs which the plaintiff claims 
are costs which were taxed in Suit Nc. 68 
of 1913 as having been incurred by him 
and costs which he had to paytoManmal 
Aidan. I hold that he is entitled to recover 
these costs by way of damages from the 
defendant. 

The next question is whether the deci¬ 
sion passed in Suit No. 69 of 1913 bars 
the present suit. I am clearly of opinion 
that it does not. It was a suit to recover 
damages brought by the plaintiff against 
the defendant on the allegation that the 
defendant had failed to deliver to him 
some of the items of property comprised 
in the sale-deed dated 23th January 1913 
(page 7). It was not taken his case that 
defendant had no title to the property con¬ 
veyed under the aforesaid-sale deed. Ill 
fact that could not be his case for he all 
along alleged that the defendant had title 
to the property conveyed by him and it 
wason the strength of this allegation that he 
instituted Suit No. 69 of 1913 against 
Manmal Aidan for a declaration that he 
,was the owner of the property in dispute 
and that Manmal Aidan had no right to 
attach and sell it in execution of his dec¬ 
ree against Khatau. AVhen it was decided 

5 'C. 811; 6 G. ti. R, 467; 2 Ind. Dec. (\. s.J U24, 
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in that suit that defendant had no title to 
the property in dispute and that plaintiff 
had acquired no title to the said property 
bv obtaininE^ a sale-deed in respect of it 
from the defendant that plaintiff’s cause 
of action for the present suit_ arose. In 
other words, the cause of action \\hich 
rise to Suit No 58 of 1913 was ^^holly 
distinct from the cause of action which 
crave rise to the present suit. Failure on 
The partof the defendant to deliver posses¬ 
sion of some of the items of property con¬ 
veyed by the sale-deed dated 23rd Janu¬ 
ary I'll^ the cause of action for the 
former suit while the cause of action for 
the nresent suit is the decision of the 
Civil Court in Suit No. 69 of 1913, that 
defendant had no title to the propertycon- 
veved by him to the plaintiff under the 
aforesaid deed and plaintiff’s eviction from 
the said properly by auction-purchasers 
who purchased that property in execution 
of Manmal Aidan’s decree against Khatau. 
Besides the cause of action for the pre¬ 
sent suit had not arisen when Suit No. 68 
of 1913 was instituted by the plaintiff 
Rcrainst the defendant. The law is clear 
K under 0. II, r. 2. C. P C.. while it is 
nBCCSS&rj* tlist 6V6ry suit must include 
the whole of the claim arising from one 
and the same cause of action, it is not neces¬ 
sary that every suit shall include every 
claim or eveiy cause of action which the 
plaintiff may‘have against the defendant. 
The test is whether the cause of action 
in the subsequent suit is different from the 
cause of action in the previous suit. If the 
answer be in the affirmative, the subsequent 
suit is not barred, even though it might 
have been open to the plaintiff to write 
his cause of action in the prior suit; Kulada 
Prasad Chatterjee v. Khudi Ram Misra (5); 
SoTtba V. Babya (6). It has accordingly 
been held that a suit for refund of purchase- 
money from the vendor on the ground that 
he has no title to the property conveyed is 
not barred by a previous suit against him 
for possession of the property conveyed; 
Hanuman Kamut v. Hanuman Mandur (7), 
Lakhan Chavdra Mondel v. Takim Dhali 
(8). I accordingly hold that the present 
suit is not barred under 0. II, r. 2, C. P. 

(5)70lnd. Cas.187; 27 C. \V. N. 673; (1923) A. I. R. 
m 371; 37 C. L. J. 545. 

^ (6) 78 Ind. Cas. 376; 20N.L. R. 28; (1924) A. 1. R. 

(N.)8?, 


m lihC. 51; 7 Ind. Dec. (n. s.) 620. 

K SOUnd. Cas. 357; 39 C. L. J.90; 28 0. 

558, 
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C. I further hold that it is not barred 
because plaintiff’s cause of action_ for the 
same had not arisen when the previous suit 
(No. 68 of 1913) Avas instituted; Kesheo Rao 
V. Suklya Mali (9). 

The only other question w'hich lemains 
to be considered is the question of limita¬ 
tion. It is urged on behalf of the defend¬ 
ant that the suit is barred under Art. 62 
of the Limitation Act. 1 am not prepared 
to agree with this contention. This is an 
action for damages for breach of a covenant 
for title and as the covenant is contained 
in a registered instrument the suit is clearly 
governed by Art. 116 of the Limitation 
Act and is within time. It has been held in 
this Court that where the vendor has no 
title to convey, the Article applicable to a 
suit for refund of purchase-money is Art. 
116 and that time in such a case begins to 
run from the date of execution of the con¬ 
veyance if there is no question of fraudi 
Pirbhu V. Wazirhi (10). Following^ tins 
decision, I hold that the present suit 
barred by time as it was instituted wu i 
six years from the date of the sale'Q®® 
executed by the defendant in i 

favour. Plaintiff's claim was 

de(U'eed against the defendant ^nd A 
miss defendant’s cross-objection ‘ 

I shall now deal with the appeal hleaoy 
the plaintiff. He contends that the lowei 
Court should have allowed him latur 
terest on the amount decreed from 
of suit until realization. His conte 
is perfectly sound and must 
though the award of interest 
is discretionary with the Court it . 
not ordinarily be refused in the 

proper reasons; 6'araiwbaZa /ii). 

rani v. iSa?-ada Nath Bhattacharj ( ^ 

The present suit remained « no 

considerable period and he 

just reason why the plaintiff sh 
deprived of interest on the 
and withheld from him. by 

direct that the sum of Rs- 6,250 de ^ 

the Court below will carry interes 

per cent, per mensem from the -ii be 

until realization. The bear 

modified accordingly. Defendant 

costs of this appeal. Courti 

below will be paid as ordered by 

G.R.D. Decree 

76 Ind. Cas. 122; 19 N. L. R. 170; (1924) A. 1- 


(9) 


W. N. 


1033 


(N.)61. , _ 10- 

(10) 31 Ind. Cas. 877; 11 N. L R. 

(11) Wind. Cae. 862; 23 C. W.^. 338. 
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LAHORE HIGH COURT. 

Criminal Api'Eal No. 23 of 1923. 

February 21, 1923. 

Present: —Mr. Justice Zafar Ali. 

NATHA— Accl’sed—Appellant 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of IS60), s. 37{;—Rape— 
Peiietration, partial—Offence. 

Under i 376 of the Penal Code vulval penetration 
only is sufficient to constitute rape. 

Reg. V. Lines, (1814) 1 Kar. K. 393. relied on. 

, Criminal appeal from an order of the First 
Class Magistrate, Jhelum, dated the 17th 
November 1922. 

Mr. Amar Nath Chona, for the Appel¬ 
lant. 

Mr. Jai Lai, for the Respondent. 

JUDGMENT. —The appellant has 
beeA found guilty of rape on a female child 
of six or seven years of age and sentenced 
under s. 376, Indian Penal Code, to rigorous 
imprisonment for seven years. He is a 
Hindu Jhiwar youth of about 20 years of 
age and was employed as a cook in the 
Police Hospital at Jhelum. The father of 
the girl named Karam Chand holds the 
post of a compounder in that very hospital 
and lives with his family in the quarters 
close to the hospital. The girl was one 
day playing in a verandah of the hospital 
building when the accused took her into 
a room and had sexual intercourse with 
her. Soon after the occurrence Karam 
llahi, Police Constable, orderly at the hos¬ 
pital, found her crying in the verandah 
and asked her, why she was doing so, but 
she went on crying and said nothing. He 
carried her to her mother; the father was 
not at home, she told her mother what 
had befallen her. This took place at about 
3 p. M. and the father came home at 
evening. The child’s story was repeated 
to him by the mother. He with Karam 
llahi orderly made a search for the accused 
but could not find him anywhere. The 
iext mofning the matter was brought to 
thb notice of the Sub- Assistant Surgeon in 
charge of the hospital, and he reported it 
to th4 Civil Surgeon. The latter forward¬ 
ed the report to the Police for enquiry. 
The resdlt was that the appellant was 
ohalaned by the Police. The medical evi¬ 
dence was that the hymen of the child 
was not ruptured but that a partial pene¬ 
tration had taken place as indicated by 
stains of blood bn both the legs from the 

45 


vagina down to the ankles, and congestion 
of the orifioo of the vagina. Tiie girl’s 
trousers and the accused’s lion cloth were 
sent to the (^’hemioal E.Kaminer who detect¬ 
ed semen on l)oth. Tlie accused was 
declared h\ the Civil Surgeon to he potent. 
The girl knew him and identified him and 
9tate<l how he had had .sexual intercourse 
with her. The a|)pellaiit pleaded not 
guilty but tendered no evidence. His plea 
that the case had been got up against 
him is ,011 the face of it preposterous, and 
is not pressed by the learned Counsel who 
has argued the appeal in this (.’’ourt but 
he contends that the case falls under s. 354. 

4 

Indian Penal Code, because the hymen 
was not ruptured. This contention is on the 
face of it untenable. “To constitute pene¬ 
tration it must be proved that some part 
of the virile member of the accused was 
within the labia of the pudendum of the 
woman, no matter how little, Rc<j. v. Lines 
(1).’’ In the case Reg. v. Fcrrol (2) Bom¬ 
bay High Court, cited by Lyon in his 
Medical Jurisprudence for India, Grean, J., 
directed the Juiy that 'vulval penetration 
only was sufficient, under the law of India, 
to constitute rape.. .The prisoner was charged 
with rape on a child six years old. 
The child had not complained and admit¬ 
ted on cross-examination tliat she had not 
been hurt. The medical evidence proved 
there was no injury to the parts. The 
child was found to be suffering from 
gonorrhoea, so was the prisoner. It was 
clear that the penetration (if any) had 
been only vulval. Green, J., directed the 
Jury that this was sufficient to constitute 
rape, and the prisoner was convicted of 
rape.” In the present case tliere can be 
no doubt that the appellant effected vulval 
penetration and caused hurt. I am, there¬ 
fore, of opinion that he was rightly con¬ 
victed of rape, but having regard to the 
youth of the accused and the fact that 
the penetration was only partial, the sen¬ 
tence appears to be excessive and I accept 
the appeal so far as to reduce it to rigorous 

imprisonment for four years only. 

V Sentence reduced. 


( 1 ) (1844) 1 Kar. & K. 393. . 

(2; Bombay High Court Sessions February. 18 
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MAUKG OH KYAK V. liXJPEROR. 


RANGOON HIGH COURT. 


Cumin . 1 . Ui.vi-io.s No. 11)4 b o 

Maicli oU, llH'j. 

/’/■(M///; —Mr. Jubii'-t' Broun. 


i.L j. 


M.\( 


(1 <'il ivVAX — A(.CL\-EU— Pi.TiTHiN! r: 

VC VS(f s 

I'AI PEROR- ()rpos.TE i 1 y. 

l\n-il Co le ALT of ISiU)}, ss. JU. K-l- Mcetiihi 
of association— Members compOUd to loke oath bn 
violence—Vnlaicful assembly—Members not iu!ci»j 
part in riolcncc, whether Quilly. 

Tin- actions of a few meinl)ers of jm assnnl*Iy 
whioh has gathered together for a peifecti.v lawful 
purpose cannot, by themselves, make lli • whole a.s- 
sembly an unlawful assembly. The eiroinnslanoes 
must be such as at least to ju.stify the jircsumplioa 
that the other perjuiis present associalr d themselves 
with the olfending members. The mere fact that 
they are with the offending members at the time riots 
not make them members of the unlawful as.sembly 
formed l).v tht).se members, they mu.<t he shown to 
have joined or continued in that portion of the 
assembly which ha.s become an unlawful assemblv. 
||). 707, col, 1,] 

Accused was tlie Secretary of a Wantlianu Sitcidy. 
He convened a meeting of the .Kocietv the ol.jt et i)f 
which was to discu.^s whether ceriain leso'lulit ns 
shoulil be ado])tcd. It was proix'sed at the meelin"- 
that the m^n!)*rs present should laice a certain oatl^ 
Some of the meml)ers objected to the foiin (f th • 
oath, ^yll'IVUpon certain other members who were more 
than live in numb -r, got up in an angrv and threat n- 
ing manner and in ctms<'.iucncc of'lheir attitude 
the objecii ig mcml.crs look the oath. There was no 
evidence that the aecus-d in any way as'oci->tid 
himself with the jhow of vhdence or that lie made 
any speech after violence had been ns -d: 

Held, that the action of those members wlio 
used violence fell within the lifih clause of s U1 of 
the Penal Code and that thev. therefore, constituted 
an unlawful assembly ; fj), 706. col. 2.] 

i2i that there was nothing, however, to show that 
the accused had become or had continued t<' be a 
member of that unlawful assemblv and that con.se- 
riuently the accused could not be convicted under 
B. 143 of the Penal Code. [p. 707, col. 1.] 

Criminal revision against an order of 
the Head-Quarters Magistrate, Thayetmvo 
m Cr, Reg. No. 2U5 of 11124. 

Mr. KyaicMijuit, for the Petitioner. 

JUDGMENT, —The petitioner is or was 
Secretary of the local Wunthanu Society at 
lalekpingaing. He convened a meeting for 
the 6th October last, the main object of the 
meeting being apparently to discuss whe- 
Uier certain resolutions passed at Okpo and 
1 akkokku should be adopted by those pre¬ 
sent. The petiiiurier has been found guiltv 
under the provisions of s. 143 of the Indian 
Penal Coue, on the ground that the meet¬ 
ing became an unlawful assemblv after it 
had begun and the petitioner remained a 
member of It after it became unlawful, 
ihe Sessions Judge upheld the conviction 


[8BI 0.1925] 

on appeal. Tl,e learned Sessions Judge 
hel I that ihere was uo evidence that the 
Cc'ij.mon c bject ol tlie meeting was unlawful 
at thes uit. It appears that it v\avS pio- 
pi'.-td a! the meeting that the membeis 
lui .■'Cnl should take a certain oath. They 
weie to ^^\e-lr to agree to ceitain resolutions 
j'as?«'d at Pakkokku, and, in addition to 
swear not to cooperate with the Govern¬ 
ment. Some of the members present at 
the meeting agreed generally to take the 
oath, but wished to make a reservation as 
to cooperation with Government with 
regard to certain serious crimes. After 
tliey Lad raised this objection to 
takii(,g the oath as proposed, certain 
Ollier members of the meeting got up in 
angiy and threatening manner, and in con¬ 
sequence of tiieir attitude the objecting 
members took tbe oath against their better 
judgment. It has been held by the lower 
Cknu'ts, and may be accepted now' as a fact, 
t];at the persons who wished to coerce the 
Ollier membeis by show of force consisted 
of hvo or more men. Their action w’ould 
l)iol>ably fall within the fifth clause of S; 141 
of the Indian 1 enal Code, and if so, the 
learned Sessions Jncige has rightly held 
that they did constitute an unlawful as- 
SL inlfiy. It is, however, contended, and it 
sevins to me with considerable force, that 
the learned Sessions Judge was not justified 
in his further deduction that the petitioner 
was a member of this unlawful assembly. 
The total number of persons present at the 
meeting appears to have been about forty or 
tifly. Some of the prosecution witnesses 
put the numbers of those who threatened 
the use of force as twenty or twenty-five- 
They aie somewhat vague, however, on 
the point, and the probability is that they 
have e.xaggeiated the numbers. More than 
live persons can fairly be held to have bee 
included, but the exact number it is im¬ 
possible to estimate. The petitioner con¬ 
vened the assembly, and took pari 
deliberations. It is further in evidence In 
he speaks in favour of the taking • 
oath unmodified. But I can find . 
dence that he actually presided gj. 

meeting, and there is no evidence what 
that he in any w’ay associated himseR . 
the show' of violence, or indeed tlia 
made any speeches after violence 
been used. It is impossible, thereiom^^ 
hold that he had an object in ^ 
w’ith the others to overawe ^Xhold / 

do I understand the Sessions Judge 
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this to be the case. The learned Sessions I set aside (lie convietionof the petitioner 
Judge’s view was that by remaining in tlie and direct that lie lie acquitted and releaseiJ 
meeting he became a member of the un- so far as this ease is concerned, 
lawful assembly formed by those members z. k. Conviction set aside. 

who did use force. This appears to me to - 

be an unjustifiable extension of the moaning 
of ss. 141 and 142 of the Indian Penal 


Code. The five or moi’e persons who used 
violence may have formed an unlawful 
assembly. But I see no ground for holding 
that all the persons assemble<l at tlie 
meeting were also members of this unlawful 
assembly. If this view of the law be correct 
then at any public meeting however peace¬ 
ful its objects, the whole meeding at once 
becomes an unlawful assembly directly 
five or more persons present at the meeting 
act with a common object of using criminal 
force. The actions of a few members of an 
assembly which is gathered together for 
a perfectly lawful purpose, cannot, by 
themselves, make the whole asseml)ly an 
unlawful assembly. The circumstances 
must be such as at least to justify the pre¬ 
sumption that the other persons present 
associated themselves with the oft'ending 
members. The mere fact that tliey are with 
■the offending members at the time does 
not make them members of the unlawful 
assembly formed by those members. Tliey 
must be shown to have joined or continued 
in that smaller assembly. It is not shown 
in the present case that the majority of the 
original members of the meeting approved 
of the tactics of violence or in any way 
associated themselves with those tactics. 
If the petitioner be held to have been a 
member of an unlawful assembly in these 
circumstances then tlie prosecution wit¬ 
nesses who were the victims of tlie violence 
would also have to be held to be members. 
There is nothing to show tliat these wit¬ 
nesses could not have left the meeting if 
they had wished to do so, and all that has 
been found against the petitioner is that he 
did not leave the meeting. 

In my opinion the facts held to be estab¬ 
lished did not justify the finding that the 
petitioner was ever a member of the un¬ 
lawful assembly formed by tliose persons 
present ut the meeting who employed 
violence. 

It does not appear to have been suggest¬ 
ed that the whole meeting constituted an 
unlawful, assembly for any other person. 
I am unable, therefore, to uphold the con¬ 
viction, . 


PATNA HIGH COURT. 

L’kiminal Kevimox No. 1()Uoi 11125. 

Mav 25, l'J25. 

PnsenI: —Mr. Justice ^Iaci)iierr''mi. 
l^ASUDEO S!N(JIl—ArcusED—J’ETiTir'Xin; 

vcr-<us 

MAHADEd L.\L—Oi'rosiTi: 

Ciiniiiiiit I’n'C<duir C'"tc (.le/ \' of 1.''!'^ , 

IIS (o I i'jhi t" cidlcfl delinih o/ 

J’roi'cediiKjs uiidi'r volidilii of. 

Pr<:cc<*clin]:s undi-r ll.*» t'f tin- Ci', I'. ;m'«' i.''t 

uari'iinlcd 1>\'sul'-.s. dli of ilu* Rcctioii in (o( of 
dispnled croi's or ollu r j'lodticc (‘f land or of di>jnilt r| 
Idimdi rents or jirolil.s of hudi ]'roj)Oi'ty v,-licu i!n-e 
liavc lieen .s< veied and reinuvetl Ironi tlie laiul. The 
delinition of "land” however, us exteiidcd by snlj-s. i2.i 
of the stetion inohules the rents of the land and ’i\lirre 
there is a disimte ladwien l ival eluiniants as In exelii- 
sive jiossfssit.n of a eerlain share of the icnts, the 
sectK'ii is n< t inai'[ili<'al)le and I'l'oeeedinirs may jiro- 
ferlv l e insiituted under the seelic'ii. Iji. (ails. 1 

Ac2.i 

Apj)lication against an order of the Dis¬ 
trict Magistrate, Gaya. 

Messrs. Fazh AH and 5. K. Mitra, for tlie 
Petitioner. 

Mv. Shiveshtcar DamL for the Opposite 


Party. 

JUDGMENT.—Ill this application in 
revision the petitioner impugns the order 
of the District Magistrate drawing up pro¬ 
ceedings under s. 145 of the Cr. P. 0. on 
the ground that the order is witliout juris¬ 
diction because tliat provision is not aji- 
plicablc to the circumstances. Tlie Snb- 
Divisional Magistrate of Nawadali passed 
an order under s. 144 of the Code against 
the petitioneis and the opposite paity ro- 
straining them from removing any of the 
crops which had been paid as bhaoli lent 
by the tenants and which were deposited in 
tlie khalHian, and upon an application to 
him under sub s. (4) the District Magistrate 
set aside the order as unwarranted by law, 
but in view of the definition of “land" 
in cl (2) of s. Maas including “the rent 
or profits of any such property" and as 
“ the Police report shows that a breach 
of the peace was imminent and clearly ns 
lon«-as the dispute regarding the extent 
of The share is not decided, there will con¬ 
tinue to bean apprehension of a breach of 
the psacfi ' directed that proceedings under 
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s. U5 should be drawn up in his Court in 
resp'LCi oI ilie six annas share in uispuie and 
he tiMitUiitU to the touil ul tJie bub- 
L>lVl^iOIJal *Maj;iiliale ol AaMaaah lor uis- 
pusal. 

In the loinial proceeding drawn irp . 
under s. 1-15 the parlies were Oiiecieci to 
lodge riilen statenients as Lo then aciual 
pcsbesc-ion oI the right ot colleclron of 
the bix annas share of the pmauce rents 
whielr is in disi'ULe" and a six annas share of 
the produce rent dept sileu rn the/Jm/tz/aw 
Avas attached penaing disposal of liiecabc. 

The following lads are aaiuiiiea : lias- 
deo Singh and Mahadeo Lai are joint 
Ihikadaior seven years of Majhla mahal 
but the lease does not specify what is the 
share of each. Lor about four years the 
same gomaata Dilwar Khan, who had also 
Avorked for their lessor, represented lioth 
in the village but Aiahadeo Lai being dis- 
satislred Avilh him re-placed him, so far as 
his interest Avas concerned, by Behari 
bingh. 'ihe dispute between tlie parlies 
is whether the siiaie of Mahaaeo Lat is 
tAvo annas or eight annas and the collec¬ 
tion is no longer joint. "When the report 
of the Police Avhich led to the order under 
s. I4f was made, tlie thikadars' share of 
the produce rent of the village Avas gathered 
in the kkaUhan and Avas awaiting Uistribu- 
tioii. Alter the atlacijmenl in the s. 1-.5 
]uuce(diijgs, the bub Divisional Magistrate 
diredea tbe Agnoultuitl inspector lo sell 
the attached produce rent ^six annas of 
the Avhoiej and the sale-proceeds have been 
placed ill deposit. 

Now it is not in controversy that proceed¬ 
ings under s. 145 are not warranted bv sub- 
s. (2) in respect of disputed crops or other 
produce ol land, or ol disputed bhaoli rents 
or piolils of such property when these have 
been severed and removed from the land 
in the present instance the dispute between 
co-tinkauars as to the e.xtent of share in 
the clistiilmtion of the t/iaa/i rent collect¬ 
ed in Ihe IJiu ihan could not he deeioed 
undei s. 145. Jhepeiiding proceeding, how¬ 
ever, apart Irom the oioer of attachment 
tihicti IS not here assailed, does not lelale 
to the SIX annas ol the biwali rent deposited 

m the/f/ia/t/joTz. Ihe subject of dispute is 

the right to collect the six annas share of 
the rent of mahal Majhla. ® 

The petitioner claims that s, 145 is not 
apphcal .e to_ the circtimstances as the 

posseesion of the villaee 
Mr.Ka.le Alison their behalf relLs^ 
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the r-ulingsin Beni Narain v. Achraj Nath 

iD approved in Surb Narain bingh v. Birj 
Mohayi I hakui' {2) , Niitia Goj.al Sirigh V. 
Chaiidi Chaiayi biiigli (3j and also Akaloo 
thaudia Das v. Mohesli Lai {i) as showing 
that a dibpute as to the right to realise 
rent of an undivided share of land is not 
a dispute laliing Aviihin s. 145. In reply 
Mr. bliivesliAvar Dayal relies on Sri Mohan 
lhakur v. Narsingfi Mohan Thaknr f6) 
relerred to Avilh approval by bpencer, J., 
in Bulkis Bivi v. Kagoor Konni Bowther 
(Cj and to Iavo cases of this Court, Sham 
Lai Mahtonv. Rugtiidra Lai (I) and Ravi- 
jharia v. Piar koeri (8;. 

The first tAvo cases cited by Mr, Fazle 
Ali Aveie decided prior to the amendment 
of the Cr. P. C. in 1898 in Avhich the terms 
of s. 145 AA’ere greatly altered and in particu¬ 
lar by the extension of the defintion of 
“land” made by sub-s. (2) so as to include 
inttv alia the r ents of land. No doubt the 
principle has been ajipioved in kirtta Gopal 
Singh v. Chandi Charon Singh (3) but tliat 
case related to inii.ailible property in which 
the pofestbsion ol co-shebaits was necessarily 
joint. It was also there admitted that the 
facts in Sri Mohan Thakur x. kaning 
Mohan Thakur (5) were distinguishable. 
In Akaloo Chandra Das v. Mohesh Lai (4) 
which relates to tolls of hat, the decision 
was that lliere is no jurisdiction unders. 
to determine the method by Avhich the 
possession of the parties is lo be exercised 
or the agency Avheieby the party in posses¬ 
sion is to collect the rents. These ruling* 
and others relating to management of pic* 
perty to which the parties are jointly ea* 
titled are distinguishable and do not afford 
assistance in the present circumstances. 

Here the two partners in the lease arfl 
adniitiedly in separate possession of Ihejr 

shares; there is no dispute that the parties 

hold actual separate possession of the nga* 

of collection in respect of eight annas and 1^** 
anrjas respectively of the rent of the villsg®* 
It is not a case in which one party 
joint possession and aiiOther ccntesta m 


(IJ 5 A. 6U7; A. W. N. (IgfcS) 163; 3 Ind. L'eo. {»■ a-) 
544. 

12) 23 C.80; 12 Ind. Dec. (n. s.) 54. 

13) 10 C. W. N. 10t8; 4 Cr. L. J. 215. 
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claiin. There is no dispute as to inannge- 
mdut. It is a pure case of rival claims 
to exclusive possession of six annas of 
“land" as defined in sub- s. 2. It does not 
appear that the authority of Sri Mohan 
Thakur v. Narsing Moimn Thaktiv (5) 
decided soon after the Code of 1898 
came^ into operation has been seriously 
impaired and it goes much further 
than is necessary for the purpose of the 
present case. It was there held that tliere 
is no want of jurisdiction under s. 145 when 
the dispute is regarding the right to the 
collection of rent between joint owners of 
the land under Mitakshara Law. The two 
rulings of this Court which have been cited 
show that the criterion is whether the 
parties claim exclusive possession; if they 
do, s. 145 is not inapplicable. In the present 
case each party claims separate possesion of 
the “land" in dispute. 

Accordingly on the facts as represented, 
the proceeding under s. 142 drawn up by the 
District Magistrate is not without jurisdiction. 
As to the order of attachment and the sub¬ 
sequent sale of six-sixteenths of the crop 
of the past year deposited by the tenants 
in the kkalihan nothing has been said in 
this Court, the parties apparently realising 
that that order, wliether made with jurisdic¬ 
tion or not, was in the circumstances the 
most beneficial order for all concerned which 
could have been made. 

The Rule is accordingly discharged. An 
endeavour■ should be made to dispose of 
the case under s, 145 with all reasonable ex¬ 
pedition. 

z. K. ■ Huh discharged. 
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BOMBAY HIGH COURT. 

Original Civil Jukisdiction Suit No. 4310 

OF 1923. 

March 5,1925. 

Present:—M t. Justice Crump. 

BAI KASTURBAI-Plaintiff 

versns^ 

VANMALIDAS LARMIDAS-Defendant. 

Procedure Vode (Act V of IS9S), s. !,76- - 
Court," nuanivg of—Suit heard by one Judge of High 
Court- Complaint, whether can be made by another 
Judge. 

, a suit is tried by a Judge of the High Court 
the word "Court” in s. 476 of the Cr. P. C. iu respect of 
proceedings arising out of such suit must betaken to 
Diean the High Court. Any Judge of the High Court 
therefore, dispose of an application under s 476 
w the Code, whether the matter out of which the 


application arose was lieard hy him or some other 
Judgeof the Court, [p. 710. col. IJ 

Emperor x.MniU, h'tuln Karim,:):] C. I').*?; .T Cr. 

SheiLh Ihthn-lur v. Sheikh Em Initiihih. 
Malltck, 0 Ind. Cas. HUl; 37 C. G42; U C. W, 7 <i:); pj 
C. L. J. 45, 11 Cr. L, J. 4U«,au(l Ue'jti Sii/'/h v Emiiiror 
31 C. o5l: 5 (h 1..] goS; 11 C, W.' .ks; 1. 
398; 2 M, L. T. 29^. relied on. 

Mv.R. D. W WadiaAwilh him Mv.Kangd, 

Advocate-General), for tlie Plaiuiiir. 

Mr. Lalji for Sir Thomns Stniihjiaav, for 

the Defendant. 

JUDGMENT-T his matter anse.s out 
of a suit Xo. 431d of 192.3, which was hcai'd 
byMulla, J., and disposed of Iw himon July 
3. 1924. The .suit was one l)y the plaintitT 
Kasturbai for a dissolution of iiaitnership 
and for :)artnership accounts. Amoni>’ the 
other defences pleaded by the defendant, he 
said tliat there was no i)artnersliip Ik- 
tween himself and Kasturhai, and that a 
certain agreement evidencing tlie partner¬ 
ship had not been acted upon. TJie learn¬ 
ed judge who heard the suit came to a 
conclusion adverse to the defendant uiH)n 
that issue, and, in the course of doing so, 
he expressed himself very strongly as to 
the conduct of the defendant in the suit. 
The following passage fi-om hi.s judgment 
shows his opinion upon this matter: — 

“As regards the defendant I have no 
hesitation in saying that it is rarely (hat on© 
comes across a wicness of his type, who is 
not ashamed in telling a series of lies 
barefacedly in tliis Court. The story about 
his brother being the owner 1 liold is a false 
invention." 

The suit ended in a decree in favour of 
the plaintiff. The plaintiff moved for a 
Rule to the defendant to show cause why 
sanction for his criminal prosecution should 
not be given and why he should not be 
prosecuted criminally for having made on 
oath statements which were false and which 
lie knew or believed to be false and for 
having given intentionally false evidence 
on oath in the proceedings in the said 
suit. The Rule was issued in these terms, 
and has now come before me for hearing 
and disposal. It is unfortunate tliat the 
davon which this Rule was issued was the 
last day MuUa, J.,held office as a Judge of 

this Court. . 

Before coming to the merits of this matter 

1 must notice two preliminary points that 

have been urged by Mr. Lalji on belialf 

of the defendant. In the first place it is 

urged that the Rule is not in the correct 

form. It is doubt true that the jiro- 
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coduve In' way of sanction for prosecution 
is j.o longer in force since tlie amencJinent 
of the i'v. P. in 1922; but this is a 
nuiPer cf h.nn and not of substance and 
as a luattcr of strict law no notice woild 
1)0 to the defendant ))efore taking 

against him under the law 
vdii'.-li now exists. It is not thus open to 
him t'. cumplain of the formal defect of 
this Ibiie, aii<l even if he is strictly entitlerl 
to b-’-'Tore the Court takes action 

agr.inst liim—ajul no doubt it is rierht tljat 
he shoiil'l have notice—still tliis Rule fully 
inl'ams him as to the nature of the ]»ro- 
ceedinus suuglit to be taken against liini. 
Therefore, there is no substance in tliis 
point. 

Tlie second point raised is that this Court 
lias no jurisdiction to dispose of a Rule 
granted by^Mulla, J. Several decisions liave 
lif^en cited upon that question, but (he elTecI 
of them is very materially aliected by the 
amendment of the Or. P. C. .«iiK*(* the date 
when the decisions were pronounced. As 
the law now stand.s tliere is no question of 
giving sanction to any jirivate person to 
prosecute and old s. PJ.5 has now been 
repealed and s. 105 now enacts that no 
Court shall take cognizance of certain 
orEoiwes without a com daint in writing of 
the Court in or in re ation to which^tlie 
olTence was committed or some other Court 
to which such Court is subordinate. Hut 
before proceeding to the cases it is neces¬ 
sary to turn to s. 470 of the Cr. P. (\ 
That section has made a very considerable 
change not merely as regards sweeping 
away the procedure as to a])phing lo'r 
sanction l)ut also with regaid to those cases 
where the Court could take summary action 
under s. 470 as it formerly stood. Sec- 
47G, cl. fl), with which I am here cou- 
cenied, runs as follows: — 

“When any Civil, Revenue or Criminal 
Court is whether on application made to 
it in this behalf or otherwise, of opinion 
that it is expedient in tlie interests of justice 
that an enquiry should be made into any 
offence referred to in s. 195, sub-s. (1), 
cl. (6) or cl. (c), whicli appears to have 
been committed in or in relation to a pro¬ 
ceeding in that Court, such Court mav 
after such preliminary inquiry, if any, as it 
thinks necessary, record a finding to that 
effect and make a complaint thereof in 
■\\ riting signed by the presiding officerof the 
Court. 

The question, therefore, which arises is 
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the meaning of the word “Court” as used 
by the Legislature in this connection. In 
my opinion, “Court” for the purposes of this 
application must be taken to mean “High 
C’oiirt” and if that is so—as any Judge of 
the High ('ourt has power to exercise 
the powers of the High Court—it would 
follow that any‘Judge could dispose 
of an application under s. 476 whe- 
tlier the matter out of wdiich the action 
arose was heard by him cr some other 
Judge of the Court. Np doubt as a matter 
of eonvenience that would seldom be done, 
but wheie, as in the present case, the Judge 
luH ceased to hold office, I see nothing 
in the language of the section to preclude 
any Judge from disjjosing of such a matter 
as is now before me. As I have stated 
the result of the amendment of the Cr. 
P. C. robs decisions upon the terms of 
the former Code of much of tlieir signi¬ 
ficance, still there are three decisions which 
may be cited as bearing out the view which 
I have expressed. 

The first of these is Emperor v. Molla 
Enzla Karim (1) in which it was held, that 
where a Judge of the Small Causes Court 
had heaul the suit and had ceased to hold 
office, it was open to another Judge of 
the .same Court to deal with the grantoi 
sanction for proseciilion arising out of the 
suit. This is leally analogous to the 
present case, for procedure under s. 4'h 
as it now' stands is very close to the old 
procedure under s. 195 for the grant of 
sanclion. Auain in Sheikh Bahadur v. 
Sheikh EradaiuUoh lilallick (2) it was 
held that in s. 470 as it stood before the 
amendment there was nothing to warrant 
their Lordships from witholding froin 

word “Court” its natural meaning with tn 
sense of continuity thus implied, notwitn- 

standing any change of officers. | 
learned Counsel for the defendant 
upon the Full Bench ruling m 
Singh v. Emperor (3) but fhis isoverrii 
by the case last cited, and it JS ‘ 
obvious from a reference to the . 

itself as it stood and it now stands / 
the main grounds on which the j 

rests are no longer in force. 

Judges relied on the words “corona 
before it or brought under tts 

the course of a judicial proceeding 

(1) 33 c. 11»3; 3 Cr. L. J. 365. „ „ ^nn. to C. 

(2) 0 1ncl Cfta.801:37 C.C42; 14 0. 

h. J. 45; 11 Cr. L. J. 407. ifiS- 5 Cr. 

(3) 34 C. 551; 5 C. L. J. 508; 11 C '' ■ 

H. J. 398:2M. L. T. 298. 
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are no longer to be found in the section, 
and, secondly, they thought that the ease 
was one which it was proper to liave 
recourse to thealternative procedure under 
s. 195, which is no longer open, an*l further 
they appear to have laid stress on the 
fact that under s. 476 there was no appeal 
from the action of the Court, but an 
appeal is provided now by s. 476 i6i of 
the amended Cr. P. C. In my opinion, 
therefore, there is no want of jurisdiction 
and I am glad to come to that conclu¬ 
sion, foranyotherconclusion, inmyopiniou, 
would lead to inconvenient results. 

Passing now to tlie merits of the case, 
I would observe at the outset tliat what 
1 have to do here is to consider after 
such preliminary enquiries as appear 
necessary, wliether it is expedient in the 
interests of justice that an emiuiry should 
be made into any offence referred to in 
8, 195, sub-s. (1), cl. {hi or cl, (c). If I 
come to that conclusion that it is ex¬ 
pedient, then a finding to that effect 
must be recorded and upon such finding 
a complaint in writing must be made to 
the Magistrate. 

I am not here to decide whether or 
not the defendant is guilty of the offence 
of giving false evidence, but I have to con¬ 
sider whether in the interests of justice 
there is a prima -facia, case, which ought 
to be enquired into. 

Now I have heard the evidence upc)n 
the merits and £ do not consider that it 
is my function to state at any consider¬ 
able length tlie reasons which actuated 
me in the conclusions to which I have 
come. I do not think that it is desirable 
in any case to do so. For what_ we are 
considering here is merely a step iv limine. 
In the first instance I naturally attach very 
great weight to the expressed opinion of 
the learned Judge who heard the sui^ 
which I have set out above, which sliows 
that he obviously considerd the case as 
a proper one in which a rule sliould issue. 
I also find it is extremely difficult to 
reconcile the defendants interpretation 
of Ex. A, the document of partnership 
with the contents of Ex. F, another docu¬ 
ment which he also admits. I’his latter 
document was given pursuant—so it is 
expressed—to the writing made between 
Bai Kasturbai, the plaintiff in the suit, 
and the defendaut, Venmalidas Lakhmidas, 
and if that is so it is difficult to under¬ 
stand how there can be no partnership. 


In addition to that there Is positive 
evidence udven by Ibii Kasturbai, her hus- 
bnnd. and oiv C’hatKinl il that the partner¬ 
ship was ill 'a-'t McU-d upon, and Hint 

evitience was l.clieved liv tlie learned 

* 

Judge who lieard llie suit. It Iris ahso 
been made to appear to me that the 
defendant’s l)rotlier Dharsey, who aceord- 
ing to hi.s stoiT was the sole owner of 
the iiartuership business, was in fact noth¬ 
ing of the kiinl, but at most a jiaicl 
servant of the lirm. 4’here are also affi¬ 
davits, no iloubt subsequent in date to 
the decision of the suit, in wliieli the 
defendant has liimself stated that he and 
Kasturbai were jiartners. Had he confined 
liimself to staling that the Higli Court 
had decided that point of partnersliip 
against liim, little inqiortance could lie 
attached to these affidavits, but he goes 
further than tliat and deliberately says 
that he and Kasturbai were partners. 

Having regard to all these matters it 
appears to me that this is a case iii which 
in the interests of justice it is expedient that 
an enipiiry sliould be made intouffmice 
luuler s. i93 of the Indian I’enal ('ode or 
such other sections as may be applicable 
commilted in the course ofthesuitin ques¬ 
tion, and T, therefore, record a finding to that 
effect. The action to be taken uiioii this 
finding is of course to be taken by the 
Court itself, and a complaint will be 
drafted and sent to the Magistrate for dis¬ 
posal. 

I direct that the words “why sanction for- 
the criminal prosecution of the said defend¬ 
ant Vanmalidas Lakmidas should not be 
given” should be deleted from the Rule. 

In other respects Rule made absolute 

with costs. 

« u' Rule made absolute. 


LAHORE HIGH COURT. 

Crtmi.'AL Apri.iCATroN No. 1271 of 1923. 

March 8, 19^4. 

Present: —Mr. Justice Scott-Smith and 
Mr. Justice Harri.son. 

KUNDAN SINGH n/h/.-? KCNDU akd 

OTlIFiR.S—APPEEUNTS 
versu.'i 

emperor— 

,}i •••'!/ Proceflvrr Cn'lc .UlV <>/ IS!fS), Kd— 
nnl Me ulc( XLV >'/ I'lrorma- 

n Report oniUiUmiu, whether can he suppliei h, 
Jence io Police <liaries^Death caused hy gun^ 
T [ccident or de-vgii. determination of^-Benett of 
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It was contended on behalf of the defence in a 
criininal trial that the name of one of the accused was 
n-'t mentioned in tlie First Infonnation Report and 
that a certain material witness had not been produced 
l)y the prosecution. In dealing: with these contentions 
tlie Sessions -Tml^^e stated in his judgment that the 
• inissjon to mention the name of one of the accused in 
the I'ii>t Information Report had been set right in the 
lirst :imni rejiort written up by the ynb-lnspector 
who iToceeded at once to the spot and that the sivinis 
.-howed that an attenipt had been made to s<-eure the 
attendance of the witness but that he could not be 
found at his residence ; 

Ihhl. .1; rimt if the prosecnthui cle.sired tu explain 
away tin- omiosion of the name of one of tlie acctjsed 
from the First Information Report questions should 
have been put to the Sub-Inspeetor as to when the 
name of the accused was first mentioned and that the 
omission could nut be made up by a reference to the 
:imnis : [p 711, col. 1.1 

1 2) that similarly with regard to the omission to 
produce a particular witness the Sessions Judge was 
not entitled to discover the explanation from the 
and that such use of the sivntis was improiier 

[ifnd] 

During the course of a fight between the party of 
the accused and the party of the complainants a 
member of the latter parly was killed by a shot from 
a gun l)Ut the Court was unable to {leferlnine definite¬ 
ly whelher the shot had boon tired by oue of the 
accused or was the result of the gun going off of 
itself during the struggle for its possession : 

Held, that the accused must be given the benefit of 
the doubt and that a conviction was not justified 
|p. 714. col. 2.1 

Criminal appeal a^^ainst an orclerof the 
Additional Sessions Judge, Amritsar, dated 
the 29th October 1923. 

Mr. Rain Chand Manchamh, ior the Ap¬ 
pellants. 

The Public Prosecutor, for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal from 
the order of the Sessions Judge, Amritsar, 
convicting the appellants of the murderof 
Jetha Singh by shooting him with a gun 
on the 20th of April 1923. Sadhu Singh and 
Samand Siugh have been sentenced to death 
and Kundau Singh, Lai Singh and Nandu 
to transportation for life. They have filed a 
joint appeal to this Court through LalaRam 
Chand Manchanda and the cases of Sadhu 
Singh and Samand Singh are also before us 
for confirmation of the sentences of death 
under s. 37-1, Or. P. C. 

One Pnla Singh was also tried but was 
acquitted. Four other persons are said to 
have taken part in the assault on Jetha 
Singh and others and to be absconding 

These are Harnam Singh. Gangu, Chandu 
and Gandu Gandu, Kundan Singh, Sadhu 
bingh and Samand Smgh are the sons of Lai 
Singh. Pala Singh who was acquitted is the 
brother of Lai Singh and Nandu is a 
sweeper of village Usman, to which all the 


appellants belong. Jetha Singh deceased 
and Bahadur Singh, Hazara Singh and Tara 
Singh and Sohan Singh P. Ws. belong to 
the neighbouring village of Dhotian. l^ere 
was a cl'.arge under s. 420, Indian Penal 
Code, against Kundan in connection with 
taking away of Hazara Singh’s mare from 
Amritsar at the time of the Basakhi fair 
shortly before the occurrence. Early in the 
morning of the 20th April Thakur Singh 
Head Constable (P. W. No. 10), Hakim Alt 
and Gulab Singh Constables (P. Ws. Nos. 8 
and 9) together with a large body of villagers 
from Dhotian some 50 in number went to 
Usman village to search for the missing 
mare in the house of Kundan Singh. The 
search was without result. After it was 
over the majority of the Dhotian villagers 
left to return to their owm village, whilst 
the Policemen who belonged to Amritsar 
set out for Tarn Taran with Tara Sin^h, 
JethaSingh, HazaraSingh, Sohan Singh and 
Bahadur Singh. Whilst the party were on the 
way to the main road to Tarn Taran they 
are said to have been set upon by the ap¬ 
pellants and the absconding accused and 
to have been beaten. Tara Singh was at the 
time armed with a gun and Kundan 
Singh, Sadhu Singh, Samand Singh and 
Nandu are said to have wrested it from 
him at the instigation of Lai Singh. Samand 
Singh is said to have fired two shots at Jetha 
Singh and his companions which bit no 
one. Sadhu Singh is then said to have 
taken the gun from him and to have fired 
at Jetha Singh killing him on the fipot. 
Sadhu Singh fired a second shot at Jelha 
Singh’s companions as they were running 

away. The learned Sessions Judge has ac¬ 
cepted the evidence for the prosecution 
and has convicted the appellants. . 

Tara Singh's gun was a double barreHC^ 
breech loading hammerless one. 
for it and inspected it. It has a 
catch and after the gun has been apo 
re-loaded it cannot be fired again until tn 
safety catch has been pushed up. A^^ > 
iug to Tara Singh the gun was * 

and the cartridges which were 
were taken out bv some of the appajja 
who loaded the gun and fired it 
The evidence of Mr. Lobb (P. W- ^ 

to the effect that he examined Jhe 
before appearing as awiness 
mitting Magistrate’s Court and founo 
there was no trace of gun 
left barrel. In bis opinion io® 

barrel only had been us?4r WeJnay? - 
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fore, t^ke it that any shots that were fired 
from the at the time of the assault 
were fired from the right barrel. Now it 
appears to us in the first place to be im- 
probahle that the appellants would have 
had titne to load the gun and fire it four 
times in the way stated by the prosecution 
witnesses before the members of the. other 
party had scattered. It is also probable see¬ 
ing that there were three Police Constables 
amongst the party, that they would not 
have been allowed to fire so many times. 
The evidence for the prosecution shows 
that one empty cartridge case Ex. P. 3 
which had contained A A shot was found 
near the body of the deceased after the 
occurrence. Mohammad Sharif. Sub-In¬ 
spector (P. W. No. 20) says that one Kesar 
Singh handed him another empty cartridge 
case but Ke^ar Singh was not produced 
as a witness and there is no evidence to 
show where this cartridge case was found. 
There is, therefore, evidence as to one 
empty cartridge case only having been found 
at or near the spot of occurrence. This 
points at once to exaggeration in the story 
of the prosecution. Moreover in the First 
Information Report which was made by 
Bahadur Singh P. W. No 11 it was stated 
that only two shots were fired one by 
Samand Singh and one by Sadhu Singh. 

The evidence of Lieutenant-Colonel 
Keates, Civil Surgeon, who conducted the 
post mortem examination on the body of 
Jetha Singh shows that death was due to 
a gun shot wound in the front of the chest 
on the level of the second rib and only two 
inches from the middle of the chest. The 
wound was Jth of an inch wide and went 
inwards and backwards and passed through 
the right lung and the membrane round 
the heart and the main artery just above 
the heart and then entered the back of the 
left lupg in the lower part of which a 
large shot was found. Only one shot was 
found and the giedical evidence shows that 
only one entered the body. From the fact 
that the wound was in the front of the 
chest and near the middle it is clear that 
the gun must have been fired at Jetha 
Singh from a considerable distance say 
50 yards at least for otherwise the shot 
would not have scattered so much and 
other wounds would have been found in 
his body There io considerable discrepancy 
in the evidence as to the distance at which 
tne shot was fired According to Hakim 
Ali, P. W. No. 8, Jetha Singh was at a dis- 
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taiiceof20or Icarams when Sadhu Singh 
fired at him. According to Thakar Singh, 
P W. No. 10, the distance was only 14 or 15 
yards. Bahadur Singh puts it at 15 or 20 
yards and Hazara Singh at 10 or 12yaids 
whereas Gulab Singh. 1^ W. No. 9, says that 
Jetha Singh was only at a distance of two 
or three karams when Sadhu Singh fired 
at him. These discrepancies are. in our 
opinion, very important and throw a good 
deal of doubt upon the evidence for the 
prosecution. 

In the First Information Report it was 
stated that Lai Singh shouted out to his 
sons “Snatch away the gun and kill 
them never mind if any one of ns is 
hanged." Bahadur Singh in his evidence 
in Court has made a similar statement 
but Hazara Singh says that Kundan 
Singh [and Lai Singh instigated the others. 
Tara Singh says that instigation was 
given by Lai Singh, Pala Singh and Kundan 
Singh whereas Sohan Singh says that no¬ 
body spoke at all before the attack and 
does not refer to any instigation of any 
sort. The Police Constables and the wit¬ 
nesses who belong to village I.’sman say 
nothing about any instigation. Under these 
circumstances we think it would be ex¬ 
tremely unsafe to rely upon the evidence as 
to instigation to kill anybody. 

According to the prosecution evidence 
when the Police Constables who were some 
distance behind the rest of the party saw 
the fight beginning they shouted out to 
Tara Singh to shoot with his gun. Upon 
this some of the members of the Police 
party grappled with Tara Singli to seize 
the gun. The learned Sessions Judge is of 
opinion that the primary object was to 
seize the gun so as to prevent Tam 
Singh using it against them and in 
our'^opinion there is no doubt that this was 
their object. The evidence is to ihe effect 
that out of the appellant’s party Kundan 
Singh and Lai Singh were armed with 
Mavis but made no attempt to use them 
against Jetha Singh and his companions. 
It is argued from this that they had no 
intention to do any serious harm to the 
other side. It would have been perfectly 
easy for Kundan Singh and Lai Singh to 
attack Tara Singh with their Mavis and 
in this way there would have been no 
difficulty in getting the gun out of hia 
hands. The fact that Mavis were not 
used is, in our opinion, a ground for hold¬ 
ing that at first there was no intention to 
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kill or grievously injure any of the members 
of Jeliia Singh's i)arly. The statement, of 
Kiuolaa Singh nt the trial was that Tara 
Singh aimed his gun at him and shot 
Jetha Sinsrli who was ])ehiiid him by 
mistake. Before us the argument is that 
the gun probably went otf by accident 
when the parlies were struggling for its 
pvss<:ssinn. There can be no doubt that 
Jetha Siiighwasat a distance of not less 
than about 50 yards at the time tliat he 
was shot. This lends probability to the 
tlieory of an accident. In our o]»inion the 
story of the prosecution is an improbable 
one and the evidence in sui)port of it is 
umsatisfuctory. If the shooting of Jetha 
Singh was an accident it would he quite 
in accor'.lance with probabilities that a false 
charge of murder sliould be brought again.st 
the members of the other party as it was ne¬ 
cessary for the Police Constables and their 
companions to explain how Jetha Singh 
met his death. 

We regret to find that the learned Ses¬ 
sions Judge has made use of the zininis 
in an improper manner. Keferring to the 
omission of Xandu's name from the First 
Information Uepoit he states at page 38, 
linelOof the judgment that this omission 
was set right in the first zimni report 
written uj) by the Sub Iii.spector who 
proceeded at once to the spot. If the 
prosecution desired to explain away the 
omission of Xandu's name from the First 
Information Report questions should have 
been put to the Sub-Insoector as to wlieu 
Xandu's name Avas mentioned. The omis- 
si(m could not be made up by a reference 
to iUe zimni. Again regarding the omission 
to produce Wadhawa Singh as a prosecu¬ 
tion witness the Court states that it lind.s 
from the Police zimn is ihat a futile attempt 
had been made to secure his presence but 
that he could not be found at his residence. 

Some of the accused persons pleaded 
olihiii. In regard to them the learned Ses¬ 
sions Judge at page 30, line 32 says: “Pala 
Singh is definitely telling a lie in saying 
that the fight did not take place in his pre¬ 
sence and that no man had been killed 
before he left for Taran Tavan.” The Court 
then goes onto refer to some telegrams to 
the address of the Deputy Commissioner 
and tiie Superintendent of Police, Amritsar, 
Avhich were handed in at d'arn Taran at 
10-45 A. u. These telegraphic messages are 
to the following effect:— 

“Dhotian residents attacking Usman 


furiously. One dead. Kindly help imine- 
diatel}’. Serious case." The Court pays that 
the mention of the death of one man could 
not have found place in the telegrams 
unless and until Pala Singh and ButaSiugh 
AA’ho went to Tarn Taran to hand overthese 
messages had knoAvn of it before leaving 
their village. These telegarams have not 
been proved and there is no evidence on 
the record to shoAv that they were despatch¬ 
ed by Buta Singh and Pala Singh and 
the learned Sessions Judge Avas in error 
in taking them into consideration without 
their being proved. 

There can be no doubt that there was a 
fight hetAveen the appellants or some of 
them and the Dliotian Avitnesses on the 
morning of the 20th April and that in the 
course of that fight Jetha Singli met his 
death owing to a shot from Tara Singh’s 
gun but Avhether the shot which killed 
him Avas fired by Sadhu Singh as P. Ws. 
depose or by Tara Singh, or Avhether it 
was the result of an accident, the gun go¬ 
ing off of itself during the struggle for 
its possession we find it impossible to say 
but, in our opinion, the probability is that 
the gun Avent off during the struggleand 
a false charge of murder has been made 
up against the appellants The latter must 
be given the benefit of the doubt and wCi 
therefore, accept the appeal and setting 
aside the convictions and sentences acquit 
the appellants. 

z. K. Appeal allowed. 
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- 5 : 



[ 881 . 0 . 1925 ] ^ARBNDRA CHANDRA RUDRA PAL V. SAllARAf.! BHDIVA. 



Per Cwmin{ 7 , J.—Sect ion 360 o£ tlie Cr. P. has 
no application whatsoever to pruoeediiigs uiuler 
Ch. XII of the Code in which s. 115 is to he 
found. If, however, the depositions of witnesses 
recorded in an enquiry under s. U1 have to be reatl 
over, the parties, not being accused jiersons, are not 
entitled to be present nor is their presence necessary 
when the evidence is read over. [p. 719. col. 1.] 

Reference under 8. 438, t’r. P. C. 

ORDER OF REFERENCE. 

Panton and Mukerjee, JJ.— This is 
a Reference made under s. 438, Cr. P. C., by 
the Second Additional Sessions Judge of 
Dacca, recommending that an order made 
. under s. 145, cl. (4), Cr. P. C., in favour of 
the first parly to proceedings under that sec¬ 
tion may be set aside on the ground that 
in recording the evidence of the witnesses 
who were examined in those proceedings 
the mandatory provisions of s. 300, Cr.P.C., 
were not observed by the Court liolding 
the enquiry. The second party in their 
application for revision alleged in ground 
No. 3 thereof that the said provisions were 
not observed, and the learned Judge was 
satisfied on an examination of tlie record 
that the said ground appeared privia iacic 
to be well-founded and he thereupon called 
for a report from the Deputy Magistrate 
who held the enquiry. The learned De¬ 
puty Magistrate then submitted a rei'ort 
in which he did not sta^e that the provi¬ 
sions were complied witli, but stated that 
the procedure in a case under s. 115, Cr. 
P. G., is that of a summons case and that 
the provisions of s. 360, Cr. P. C., are not 
applicable to such a case. 

The question, therefore, which arises is 
whether the provisions of s. 360, Cr. P. C., 
are applicable to an enquiry held under 

8. 145, Cr.P.O. 

There is a clear conflict of judicial opin¬ 
ion, so far as this question is concerned. 
A Division Bench of this Court in Crimi¬ 
nal Revision Case No. 580 of 1924 [Asivini 
Kumar v. Puti (D] deckled on t le I2th 
September 1924, that section 360, Cr. C., 
is applicable to proceedings under s. 145, 
Or. P. C. This is the decision on the 
strength on which the learned Judge has 
made the Reference in the present case. 
Aaother Division Bench of this Court in 
Criminal Revision Case No. 960 of 1924, 
decided on the 26th November 1924, also 
held that the provisions do apply to 
these proceedings. One of us was a party 
to both these decisions. On the other 

(1) 86 Ind. Cas. 978; 29 0. W. N. 474; (1925) A. I. R. 
(C.) 437; 26 Cr. h. J. 914. 


hand, in Criminal Revision Case No. 90G 
of 1924 [Lslutn Chandra v. Hridoij Krishna 
(2)] tliere was a dilference of opinion on 
this (piestion between two learned Judges 
one of wlioni was a party to the deci¬ 
sion in Asirini Kumar v. Puti (1) 
mentioned al)ove. Tins matter, on such 
dilTerence of opinion, was referred to an¬ 
other learned Judge under the provisions 
of s. 429. Cr. P. C.„who on the Ulh Feb¬ 
ruary 19:'4 held that the provisions of 
s. 499, Cr. P. C., are not applicable to pro¬ 
ceedings under s. 145, Cr. P. C. The learn¬ 
ed Judge was of oiunion that it was a 
point which should ho laid before a Full 
Bench for decision. Init felt that as lie did 
not constitute a Division Bench he had 
no option but to decide the mutter him¬ 
self. 

The question is of general importance 
and, in our opinion, calls for immediate 
decision. 

We must necessarily dilTer from one or 
other of the views taken in the decisions 
we have mentioned. We accordingly refer 
the ca.se to a Full Bench under r. 5 of 
Ch. Vll of the High Court Rules, Appel¬ 
late Bide. 

Mr. L. P. K. Pugh (with him Babu Pra- 
fullaCliandra Cllakiavarti), for the 1st 
Pii rt V 

^BahwDicijendra Krishna Dultjor the 2nd 
Party. 

JUDGMENT OF THE FULL 

BENCH. 

Walmsley, J.-Tlie qi.e^stion referred 
is whether the provisions of s. JbU, u. r*. 
C are applicable to an enquiry under 
s "145 Cr P C. The difliciilty arises from 
tiie re’qu'i-ement that the deposition of each 
witness should he read over to him in the 
presence of the accused, it m attendance, 

or of his Pleader, if he appears by Pleader, 

and the question for our decision hecomee 
Milling more than this, viz., whether per¬ 
sons against whom proceedings under s. 145, 
Pr P 0 have been initiated are accused 

w thin the meaning of s. SCO, Cr P C, 

The word -accused” is one of the words 
that have not been defined in any Statute, 
(^^qi attention has been drawn to various 
de,.i,ionsin which a definition has been 
attempted. For the purpose for winch 
thosT decisions were given, they may be 

12 ) 86 Ind. Cas. 979; 20 C, W. N. 475; 41 C. L. ,1, 
357 ; 26 Cr. L. J- 915. 
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accepted as correct; bull do not think it 
necessary to consider whether the delini- 
lion may be regarded as satisfactory for all 
purposes, for to my mind they have been 
rendered obsolete by the changes intro¬ 
duced in s. 340, Cr. P. C., by Act XVltl 
of 1923. That section, before the amend¬ 
ment. ran : ” Every per.'On accused before 

any Criminal Court may of right be 
defended by a Pleader.’ It now runs: 
“Any person accused of an offence before 
a Criminal Court, or against whom pro¬ 
ceedings are instituted \inder this Code in 
any such Court, may of right be defended 
by a Pleader." The second clause says 
that “Any person against whom proceed¬ 
ings are instituted in any such Co\irt under 
s. 107, or under Ch. X, Ch. XI, 
Ch. XII or Ch. XXXVl, or under 
s. 552, may oiler himself as a witness in 
such proceedings." The tirst clause re¬ 
cognises two classes of persons who may 
be before a Court, those wlio are accused 
of an otfence, and those against whom pro¬ 
ceedings under the Code are instituted, 
and the second clause emphasises the dis¬ 
tinction by enacting that many of those of 
the second class may oiler themselves as 
witnesses in such proceedings. In my 
judgment the effect of this amendment is 
to narrow the meaning of the word “ac¬ 
cused” and to limit to those who are ac¬ 
cused of an offence. With all deference 
to those who take a different view. I do 
not think that any of the alarming re¬ 
sults which they picture will follow from 
attributing to the word “accused" the 
narrow meaning. As for the suggestion 
that the provisions of s. 360, Cr. P. C., 
will cease to apply to evidence given in 
proceedings under s. 145. Cr. P. C. I see 
no difficulty in reading the first clause of 
8 . 360 as meaning that the evidence is 
to be read over to the witness in the pre¬ 
sence of the accused if there is one, that 
is to say, in proceeding.s under s. 145, 
Cr. P. C., to each witness must be read 
over the deposition which he gives, but it 
will not be necessary that either the parties 
to the proceeding or their Pleaders should 
be present. 

This view is, I think, in accordance with 
the provisions of the law, and it has in its 
favour that it avoids the immense practi¬ 
cal difficulties that might result from the 
other view, and that it does not demand 
in summary proceedings as to possession a 
pioreelaborate procedure than is prescribed 
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for the civil proceedings which will finally 
determine questions of title. 

My answer to the Reference, therefore, 
is that the provisions of s. 360, Cr. P. C., 
do apply to proceedings under s. 145, Or, 

P. C., subject to the qualification that in 
proceedings under that section there is 
no accused whose presence at the reading of 
the evidence is necessary. 

Greaves, J,— I agree with the judg¬ 
ment just delivered by my learned bro¬ 
ther Mr. Justice Wahnsley and with the 
reasoning on which it is founded and I 
do not Piink it necessary to deliver a sepa¬ 
rate judgment. 

Cuming, J, —The question that has 
been referred to the Full Bench is whe¬ 
ther the provisions of s. 360, Cr. P. 
applicable to an enquiry held under s. 145, 

Cr. P. C., or in other words, to proceed¬ 
ings under Ch. XJI, Cr. P. C. 

I would answer the question in the 
negative and hold that s. 360 has no 

application whatever to proceedings under 

Ch XIl, the Chapter in which the s, L45 is 
found. Section 360 provides that (1) as the 
evidence of each witness taken under 
s. 356 or s. 357 is completed, it shall be 
read over to him in the presence of the ac¬ 
cused or of his Pleader, if he appears by 
Pleader and shall, if necessary, be correct¬ 
ed. 

This is the material portion 
tion which we now have to consider. The 
argument which has been put forward to ; 
us is that the expression “ accused i 

the section includes the “ parties” refei*r' ; 
ed to in Ch. XII and that it is iQ f 
their presence that the evidence must tie | 
read over to the witness and further tha j 

even if they cannot be considered as ac- j 

cased still so much of the section j 

lales to the reading over to the witness mus J 

be complied with. J 

In my opinion the expression “accuseaf | 

in 8. 360 cannot and does not 1 

the parties referred to in Ch. A i f 

neither does the section contemplaf® , I 
in eases coming under Ch. XII so 1 

of the section must be complied 1 

relates to the leading over of the evide w 
to the witnesses. . .i,.* i 

1 shall deal first with the jn- | 

the expression “accused" in s. j-f j 
eludes the parties to a proceeding ^ I 

Ch. XIL The learned Vakil has con » 
tended that an accused person is , .I I 

over whom the Magistrate or f 
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is exercising jurisdiction and in support 
of this argument he relics on the case 
of Jhoja Singh v. Queen Empress (3) 
which followed the case of Qneen-Em- 
press V. Afona Euua (4). These de¬ 
cisions undoubtedly support tlie learned 
Vakil’s contention, but with great res¬ 
pect to the learned Judges to cany this 
definition to its logical conclusion would 
involve some startling results. For in- 
Btanoe, the Court clearly exercises juris¬ 
diction over a witness for it issues a sum¬ 
mons on him and if he disobeys can issue 
a warrant and arrest him and punisli him 
for disobeying the summons. This, I 
preaunie, is exercising jurisdiction over him. 
So a witness is an accused. 

Section 342 (2) says an accused shall not 
render himself liable to punishment for re¬ 
fusing to answer such (tuestions or giving 
false answers to them and further no oath 
shall be administered to an accused. Theie- 
fore, no oath can be administered to a wit- 
ness and also being an accused he cannot 
be compelled to answer any question nor 
can he be prosecuted for giving false 
evidence. Yet s. 5 of the Indian Oaths 
Act (X of 1873) provides that oath shall 
be made by the following persons: all wit¬ 
nesses, that is to say, all persons who 
may lawfully be examined or given or be 
required to give evidence by or before any 
Court. 

Further, a witness who refused to take 
an oath or answer any questions may be 
punished under s. 178 and s. 179, Indian 
Penal Code, and he may be punished under 
8 . 193 for giving false evidence. To take 
yet another test, a Juror is clearly a per¬ 
son over whom the Court exercises jurisdic¬ 
tion. He attends in obedience to a sum- 
inona, he can be punished for neglecting to 
attend. He is, therefore, according to the 
defintion, an accused person, so no oath 
my be administered to him. 

Yet a 281, Or. P. C., provides that he 
Bnall be sw*om under the Indian Oaths Act. 
It is not necessary to further labour 
these points. 1 need only say with 
great respect to the learned Judges that 
^ P^®P3i’ed to accept a definition 

'Which fails, on the simplest tests being 
applied to it. The Code itself has not 
ueimed the expression “accused” possibly 
oecausc the meaning of the teim is so well- 
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known in its relation to ciriininal law that 
it requires no detinition. 

1 wunld deline an '‘accused” as a jxu- 
son cliarged with an infringement of the 
law forwliieh he is liable if found guilty 
to be punished. Turning now to the 
Code itself, which jjerhaps is the safest 
guide, in Ch. XII we never find the 
exi>ression "accused.” The persons con¬ 
cerned are always referred teas parlies 
and s. 145(7) provides for the substitution 
of a party’s legal representative on his 
death. I am not aware that the legal re¬ 
presentative of a person accused of any of 
the otfences known to the Penal Code can 
be substituted for him on his death. 

In other parts of the Code, for instance 
Chs. XVIII. XIX, XX, XXI, XXII, XXJII 
which deal with trials and enquiries pre¬ 
liminary to commitment the expression 
"accused” is always used to denote the per¬ 
son proceeded against. 

Let us, however, for the sake of argument 
presume that the expression ‘accused” in 
s. 360 includes the parties to a proceeding 
under s. 145 and see what remarkable re¬ 
sults will follow. 

Presumably all the parties would be 
accused and, therefore, the evidence would 
have to be read over in the presence of all 
of them. In many cases there are a very 
large number of parties. Stili if they were 
present in the Court it might be possible. 

But it must be remembered tliat the 
parties to a proceeding under s. 145 need 
not attend nor can they be compelled to 
attend nor if they choose to attend can they 
be compelled to remain. How would the 
evidence be read over in the presence of 
those who did not attend ? 

Moreover, those who did attend could 
prevent the evidence of their opponents 
being read over in their presence by at once 
leaving the Court when it was attempted 
to read over the evidence in their presence. 
The result obviously would be that no pro¬ 
ceedings under s. 145 could be carried 
out for each party could render them im¬ 
possible. Section 145 (4) provides that the 
Magistrate shall receive all evidence as 
may be produced and take such further 
evidence as he thinks necessary but any 
patty could, if s. 360 applies to the Ch. 
Xn, render the taking of any evidence im¬ 
possible. The Legislature clearly could 
not contemplate such an absurdity and for 
reason deliberately omitted “parties’’ 

from 8. 360. Attempts have been made 
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to argue that the Code makes a distinction 
between accused persons and tliat the ex¬ 
pression "accused'’ may be divided into 
two branches, persons accused of an otYence 
and any i)erson against whom proceeilings 
are instituted under s. 107 or CJi. X, 
Chs. XI, Xil, XXXVI or s. 55:? and re¬ 
liance had l)een placed on s. 310 il) and 
(^2j where these two classes ot persons 
are referred to. But this argument will 
not stand the sim])lest test. In s. 312 the 
expression used is "accused” which would 
presumably include both the branches, 
rb'., persons accused of an offence and par¬ 
ties to i)roceeding3 under s. 115, No oath 
shall be administered to an accused and, 
therefore, no oath can be administered ton 
party to a s. 145 proceedings. Yet s. 340 (2) 
provides that a party may offer himself as a 
witness. 

Section 5 of the Indian Oaths Act pro¬ 
vides that an oath shall be administered to 
witness. It is not necessary to elobarate 
this iK)int furtlier. A very little considera¬ 
tion will show at once the absurdities into 
which we are led if we accept the ex¬ 
pression "accused” in s. 3G0 as including 
tlie parties to a i)roceeding under Ch. 
XII. I am, therefore, of opinion tliat the 
expression "accused” as used in s. 350 does 
not include the parties to a proceeding 
under Ch. XII. 

It has also been argued that even if the 
expression "accused” as used in s. 3G0 
does not include the parties to a proceed¬ 
ing under Ch. XII, still so much of tlio 
section must be observed in such proceed¬ 
ings as relates to the reading over to the 
witness. Tliat is to say, the evidence must 
be read over to the witness. I do not agree 
with the contention for the simple rtasou 
that it does not appear to me that the sec¬ 
tion requires it. 

The line of argument is that the Legis¬ 
lature enacted the section for the protec¬ 
tion of the witness as well as of the accus¬ 
ed and, secondly, that unless the evidence 
is read over the witness cannot be prose¬ 
cuted for perjury. The two arguments it 
will be seen are mutually destructive, for 
obviously if a witness, if the evidence were 
not read over to him, could not be prose¬ 
cuted for perjury he would be far bertter 
protected than if the evidence was read 
over to him so that if necessaiy he could 
be prosecuted. It is always dangerous to 
attempt to speculate as to what was or was 
not ^tiie intention of the Legislature in 


enacting any particular section of an Act. 
The Judge is liable to attribute to the 
Legislature what he himself thinks should 
have been their intention and so twist the 
section to fit in with his own views as to 
what he thinks it ought to mean. Probably 
the safer course is to liold that the Legis¬ 
lature intended exactly what it says. In 
the present s. 3G0 the Legislature provides 
that the evidence shall de read over 
in the presence of the accused. If 
it contemplated that if there was no 
accused it should still be read over to the 
witness it would have said so. "VVe cannot 
presume that the Legislature is ignorant of 
the provisions of the Code that it is enact¬ 
ing or amending. The next argument is 
that unless the evidence is read over to 
the witness he cannot be prosecuted for 
perjury. I admit 1 cannot follow this argu¬ 
ment. A prosecution forgiving false evi¬ 
dence is based on the statement the person 
made in Court, This can be proved by 
many ways, c. <j., by oral evidence or the 
written record of what he said. Section iiO, 
Evidence Act, woul-d still apply to such a 
record even though it had not been read 
over to the witness if the law did not 
provide that it should be read over to 
him. There is no particular virtue to be 

attached to the process of reading over the 

evidence to the witness as any one who has 
had any practical experience of the opera¬ 
tion realises. In the High Court Sessions 
trials the evidence is never read over and 
up to a short time ago the only record n 
it was the Judge's note. Yet I never heard 
it suggested that a witness who gave fals® 

evidence in the High ('ourt Sessions could 
not be prosecuted. Neither is thoevidence 
read over to the witness in summonscas^ 
or in any case tried l)y a Presidency Magis¬ 
trate. , 

A further argument has been pnt ! 
ward that s. 360 comes after s. 359 an 
s. 357. Section 356 deals with the 

recording evidence in enquiries under ^ ■ 

XII and XVIII and also in trials before tne 
Court of Sessions and Magistrates and i 
argued that s. 360 refers to the 
of each witness taken unders. 356 or s. 
and as the evidence in proceeding . 
Ch. XII are taken under s. 356, Ibere 
8 . 360 must apply to evidence '-t 
proceeding under Ch. XIL I do not t 
this is correct. i 

Section 356 is merely more general 
s. 360. Section 360 refers to one branch oi 
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evidence taken under s. 356, r/r., in case 
where thereis an accused person. The reason 
for the distinction is clear J'iiese proceetlinj^s 
under Ch. XIE are (luasi-civil proceed¬ 
ings to determine who shall he the pliiiiitilTt 

and who the defendant in tlie civil suit and 
to prevent breaches of the peace. 

No title is decided and no one s life or 
liberty is in question. They were intend¬ 
ed to be summary proceedings and not 
elaborate civil suits into whicli they are 
sometimes allowed to be converted. 

I am, therefore, of opinion that s. 360. 
Cr. P. C., has no application to proceedings 
under Ch. Xfl, Cr. P. C. My learned brothers 
Walmsley and Greaves, JJ., arc of opinion 
that there should be a partial compliance 
and the evidence should be read over to the 
witness. Although I am unable to agree, 
at the same time I do so far agree 
with them that if the deposition had to be 
read over the parlies not being accused 
are not entitled to be present nor is their 
presence necessary when the evidence is 
read over. 

Mukepji, J. —Thequestion which arises 
upon the case referred to us under r. 5 of 
Ch. VII of the High Court Appellat Side 
Rules is whether the provisions of s. 360 of 
Cr. P. C. are applicable to an inquiry held 
under s. 1-15, Cr. P. C. 

In my judgment in the case of Hira Lot 
Ghosev. Emperor (5) I have endeavoured to 
show that s. 360, Cr. P. C., is intended not 
only to protect the witness but also to safe¬ 
guard. the interest of the accused, and that 
the failure to observe its provisions may 
materially affect the witness and may also 
deprive the accused of a very valuable right 
which the law secures for him. The ques¬ 
tion which arises in this Reference is whe¬ 
ther these salutary provisions were intended 
apply to an inquiry held under s. 145, 

Cr. P. 0. 

; The mode of recording evidence in an 
inquiry under s. 145, Cr. P. C. is perscribed in 
8 . 356, Or. P. C. That section expressly lays 
down that in inquiries under Ch. XII— 
Jijjd s. 145 is one of the sections in that 
Chapter—the evidence of each witness is to 
pe taken down in extenso as contra-distingu- 
ished from merely making a substance the 
?? prescribed ins. 355, Cr. P. C. Section 
Cr, P. C., provides for the procedure to 
w followed in regard to the evidence record- 

^d. Cas. 905; 52 0. 159; 28 C. W. N. 968; 

A> I. R. (0.) m-, 26 Cr. L. J. 201; 41 G. L. J. 
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ed under 8. 35l! and makes no reservation or 
exception in irspcrt ui' evidence reeoriled 
undei the seniiiii m the (M-e nf iii<|mriL'S 
uiidei 8 lio,( i.l’. ( ., I*i‘iiihi j iicic, tlieidoie, 
8. 360 wuuld .‘-(■■nn to ajiply lo iniinirifs hel<l 
under 8. M.-), <’r I*. Jt is said, howvver, 
that there is a dillifuity in aiijdyin:;- s. 360 
to an enquii-y unders. 1 15 l.y reason of the 
provision tliereiii that t lie ivading owr of 
tlie deposition o the witness siiould he in 
the presence of tthc accused, if in attendance, 
or of his Pleadei', if the accused ap|)eais 
by a Ideader. I’iie objection in substance 
is that tlie term ‘ accused" is not appli¬ 
cable toa party toa [inn'ceding under s. if.'), 
Cr. P. (\ I pro[»osel.o deal with tiie giounds 
upon whicli this ohjection isliased; but lic- 
fore I do so, 1 should like to observe that 
even if it bea.ssuiiied tiuit tlie objection is 
well-founded, lean see no appreciable reason 
why so much of the section should not he 
held to be applicable as can jiossihly be 
applieil, that is to say, why the evidence 
when completed should not be read over to 
tlie witness himself on the fouling that 
there is no accii.se»i eitlier in atlemkiiice or 
appearing by IVdader. 

Ja several reported decisions to which 
our attention lias been drawn a view has 
been c.\pressed that in certain sections of 
the Or. P. 0 the word ‘■accused" lias been 
used in its wider sigiiilicanci! us mean¬ 
ing a person over wliom a Criminal (buit 
is exercising jurisdiction. This view is 
considered by some to be unsound as 
then the word "accused" would include a 
witness ora juror, because a Chinunal Court 
exercises jurisdiction over witnesses and 
Jurors as well. Acconling to them the word 
"accused" wherever it has been ussed in the 
C'ode, must be taken to mean a person 
charged witli an infringement of the law 
for which, if convicted, he is liable to be 
punished. With all respect to those who 
are of this opinion, I do not think that this 
objection needs any serious consideration as 
it is quite clear that llie learned J udges used 
the words "jurisdiction" in a sense wholly 
different from what has been understood 
by the critics. "Jurisdiction” of a Court may 
have to be considered with reference to 
various matters, and its meaning and import 
varies ac,.-. i ding to the matter with refer¬ 
ence to which it is considered. For instance, 
in the case of a Criminal Court, it exercises 
jurisdiction over a particular local area in 
respect of certain offences, in cases of pro¬ 
ceedings of a particular kind, as against 
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persons parties thereto, as regards witnesses 
with regard to Jurors or Assessors or others 
who may have to assist in the administra¬ 
tion of justice, or in relation to other 
matters. The conception of juris¬ 
diction in each of these instances is funda¬ 
mentally distinct from that in the other. 
The definition perhaps is not scientific but 
its meaning is quite clear. It means that 
the word is used in its wider sense as 
meaning not merely persons who are accus¬ 
ed of having committed ofi’ences, and who 
are. therefore, accused persons in the 
narrower sense of the expression, but in¬ 
cludes also persons against whom some 
accusation or allegation has been made or 
some information has been received, hy 
reason of which the Criminal Court is 
called upon to take action. In its wider 
sense it would include not merely persons 
accused of offences before a Criminal 
Court but also persons against whom pro¬ 
ceedings are instituted under the CT. P. C. 
in any such Court. 

It *is said that this wider meaning can¬ 
not be attributed to the word "accused” 
for the following reasons: (i) the word 
"accused" does not find a place in Ch. XII; 
Hi) there is no machinery for enforcing 
the attendance of a person who is a party 
to a proceeding under s. 145, Cr. P. C., 
and BO there may be cases in which he 
will neither attend nor appear 
by a Pleader, and a criminal trial or 
enquii‘y in which the "accused" is absent 
is an anomaly which cannot be permitted; 
and (Hi) in a case under s. 145 the several 
parties wdll all be in the position of 
accused persons so that the proceeding 
will then be a proceeding wdth no com¬ 
plainant but only accused persons. 

As regards (i), it would appear that the 
expression “accused person" does not find 
mention in Oh. VIII as well; and the 
logical effect of this process of reasoning 
wUl be to hold that persons who are dealt 
with under the preventive sections in that 
Chapter are also not accused persons. 
This is a view which was propounded by 
this Court in the almost solitary decision 
in the case of Binode Behari Nath v. 
Ethperor (Q), the authority of which sitting 
as a member of this Bench I am not pre¬ 
pared to accept as binding. That deci¬ 
sion, in my opinion, does not lay down the 
law correctly. With all respect to the 

(5) 81 Ind. Cas. 909; 50 C. 985; (1924) A. I. R. (C.) 

m\ 25 Cr. h. J. 10?5. 


learned Judges who decided that case, I 
must say I do not agree with the reasons 
given by them and the decision is against 
a consensus of authority the weighty of 
which is overwlielming. It certainly 
seems somewhat repugnant to one.^s con¬ 
ception of an accused person to thiiik that 
a person who can be arrested, detained in 
custody, put on bail, restrained by imposi¬ 
tion of an order for furnishing security and 
sent to prison in default thereof—a person 
whose liberty may be curtailed or taken 
away in this way—is not an accused person 
and, therefore, not eligible to such rights, 
privileges and protection as an accused 
person may have under the law. The 
absence of the word "accused" in Ch. XII, 
therefore, in my opinion, affords no 
criterion. As regards {ii}, inquiries under 
the Or. P. C. aud trials held for offences 
under some special laws, in the absence 
of accused persons, are not unknown; they 
are criminal inquiries aud trials all the 
same. If there is no attendance by the 
accused or appearance by Pleader onhifl 
behalf that part of s. 360 cannot possibly 
be observed, but that is all that it comes 
to. This is what happens when evidence 
is recorded under s. 512, Cr. P. C. This 
again is what happens when the tnaj 
or the inquiry is held in the absence oj 
the accused, his attendance being dispensea 
with under s. 540 A, Cr. P. C., in a case 
in which he is represented by a Pleade^ 
it should be remembered that in 
case the Pleader only represents hj® 
but he does not appear by the 
as he does under s. 205, Cr. P. 0. 

(iii), I do not see why all the dispuj 8 
parlies should not be considered as ® 
ing to the category of accused pers « 
and after all, it is not necessary ^ , j 
criminal trial or inquiry that « 

always be present in the proceealDg 

complainant or somebody who 
position of a complainant; for what naM 
when a Magistrate takes cognizance 
offence of his own knowledge or 

under cl. (c) of s. 190, ^ Cr. P. C? ^ 
objections, in my opinion, do 
against the view that the m 

s 145, Cr. P. C., may be regarded 

accused persons. . to b6 

Another objection which is 
more serious is based upon th^ P' . 
o£ s. 340 as recently amended. ^ 
that a person against whom P^®^ oflgr 
under Ch. XII are instituted may now 
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himself as a witness in such a proceeding 
and consequently that we shall lie landed 
in this position that an accused person 
will be competent to he examined as a 
witness and yet no oath shall lie admi¬ 
nistered to him under the law. In my 
opinion no difficulty need be felt on the 
ground that the accused person will have 
to be examined as a witness, for it is not 
a compulsory examination but such exami¬ 
nation will be held only if the iierson 
himself offers to be examined as a witness. 
‘The Legislature simply removed in the 
case of some particular classes of accused 
persons a disability, which ordinarily 
attaches to accused persons, and they put 
it in that way in their statement of 
objects and reasons for the amendment. 
The accused was at one time not a com¬ 
petent or compellable witness under the 
English Common Law but the position has 
now greatly changed in consecpien^e of a 
series of statutory provisions. The Indian 
Legislature is gradually making an advance 
in that direction. The further objection, 
namely, that in this view, such a perpu 
' will be a competent witness, if he olfers 
himself as one, and yet will not be able 
- to be examined on oath, assumes that the 
word “accused" is used in the same sense 
in all parts of the Code and that it is 
used in the same sense in the Indian Oaths 
Act. For the latter assumption there is 
no foundation; and as regards the former 

'I propose to examine whether it is correct 

■ to assume that the word is used in one 
and the same sense in all parts of the 
Or. P. C. 

In the Codes of 1861 and 1871, the word 
“accused" and the expressions “accused 
person," “person accused of an offence. 

' “person charged with an offence” and 
“offender," were used without anything to 
indicate that any distinction was meant. 
The same was the state of things, though 
not quite so largely, in the Code of 1882. 
In the Code of 1898 a person against 
whom an order for maintenance was 
applied for was designated an accused 
person and it was provided that he might 
tender himself as a witness, and that in 
such a case he should be examined as 

■ such [s. 488, sub-ss, (7) and (9) of Act V of 
1898]. Act V of 1898 was an Act to consolidate 

‘ and amend the law relating to Criminal 
Procedure. The Acts of 1923 were merely 
^ amending Acts. The policy of the law 
■■ has to be gathered from a study of the 


Act of l^',l^ with the aid of such light as 
may be alY'rded l)y the amendment sul^se- 
([nently maih* theieto. In the face of the 
provision «*onlaiue(l in sub-ss. (7) and 
t9) of .s. -188 of Act A” of J8!)S to which 
1 iu'ive just jvfened it cannot possibly 
be eontemleu tlial the Legislature used 
the expression ‘‘accused ]ieison” in all 
])arls of the CAxIe in the narrower sense 
of meaning a persoji accused of an offence. 
This conclusion is further supporte'l by a 
cousideraliou of the amendments introuuc- 
e I in l!)2o in at least two places, in s. .‘MO 
the words in the (‘odcof 1898 were “Every 
jH'rs<ui accused before a (’riminal Comt.” 
'Thev have been sub.stituted ])v the words 
“Every person accused of an offenee before a 
Criminal Court or against whom pn^ceed- 
ings are institute'! under this Code in any 
such (’ourl.” This to my mind clearly shows 
that an “accused person” is not identical 
with a ‘‘person accused of an offence; ’ and 
1 can lind no leason to hold that the word 
“accused,” when it was used in the C’ode of 
1898 and wdiere it has retained its i)lace 
after the amendment, may not include both 
the classes of iiersons meiithmed above, 
unless there is something in the <-ontexl 
repugnant to that meaning. The other in¬ 
stance is still more clear. In s. 436 of the 
Code of 1898, the words “any accused person 
w’ho has been dischargetl” have been altered 
to “any person accused of an offence who 
has been discharged.” This also in my 
iudgment shows that where the word has 
not been altered it is capable of the widei 
meaning. Reference may also be made in 
this connection to s. 499 wiiich applies not 
merely to persons accused of an offence but 
also to those dealt with by Ch. ATIl of 
the Code, aiid the marginal note to that 
«ecliou runs as “Bond of accused and 
sureties” In the Chapter dealing with 
enciuiries in trials relating to offences the 
word “accused” wherever it occurs neces¬ 
sarily means a person accused of an offence, 
ill the case of general provisions relating 
to enciuiries or trials, in such of them as 
relate to i)rocedure applicable to ail pro¬ 
ceedings under the Code, the worcl accus- 
p,r’ in niv opinion, is used in its widei 
sicinificance unless the context suggests a 
luuTOwer meaning. lean see nothing in 
l which suggests the narrower meaning 

and in my opimon, it will not be right to 
restrict the meaning of the section in that 

wav. The Code does not define the word 

and the Legislature does not say that it la 
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to be taken in the same sense ^vhel•eve^ it 
has been used in the Code. The word 
no well defined or recognised meaning in 
other systems of law, tlie woid “defendant ' 
being more often used instead of the woid 
“accused." To build an argument on a 
supposed yiolicy on the part td' the Legisla¬ 
ture when really there is none and to as¬ 
sume a uniformity and on sucli as.^umptioii 
to attempt to explain away diversity is. in my 
opinion,fallacious. With regard toothermat- 
ters as well dealt with by the Code there is 
diversity and it is futile to attempt to evolve 
a consistent scheme, j have dealt with one 
such instance in the case of Bahadur Molla 
y. Emperor (7). 

To put the narrower interpretation will 
lead us to absurdities and in a way revolu¬ 
tionise thesystemof Criminal Procedure. I 
give a few instances. A part of s, 344 will not 
apply with the result tfiat it will be permissi¬ 
ble to remand a persen in custody against 
whom proceedings under the preventive sec¬ 
tions have been taken for any length of time. 
Section 361 will not apply; theinlerpretatioii 
of the evidence given in a language which 
the person proceeded against does not under¬ 
stand will not be necessary, and the inquiry 
held in that manner M ill lx* opposed to ail 
principles of criminal jurisprudence. Section 
362, sub-s. (2-A) M'illnot be applicable, and no 
memorandum of the statement of the person 
will have to be made though the case is an 
appealable one, and the Appellate Court 
will have to deal with the appeal not know¬ 
ing what the appellant had stated in his ex¬ 
amination. Section 364 will not apply and 
there will be no provision for recording the 
examination of such a person. A part of 
8 . 435 will not apply, and if such person is in 
confinement, no order for his release could 
be made by the District Magistrate pending 
the examination of the record by him, as 
s. 498 does not apply to the District Magis¬ 
trate. Section 439, sub-s. (2) will not apply and 
there will be no bar to the High Court sett¬ 
ing aside an order of discharge Avithout 
hearing the party in Avhose favour it has 
been made as under s. 440 he will not 
have aright to be heard. Section 526,sub-ss. 
(5), (6) and (6j will not apply, and it will 
not be possible to make an order for 
furnishing bond, nor will any notice he 
necessary’, and no adjournment of the in¬ 
quiry will be compulsory in spite of the 
notification of an intention to move the High 


(7; 65 Ind. Cae. 135; 29 C. W. N. 151; 41 C. L. J 45 
1626) A. I. R. {C.) 329; 26 Cr. L. J. 455. 


Court for transfer. Section 367^ sub-s. (6)j 
provides that an order under s. 118 or s 123, 
sub-s. (3), shall be deemed a judgment; 
huts. 371 Avill not apply and the parly dealt 
with by such an order will not be entitled 
toacopyof it. Section 383 will have no appli¬ 
cation, and there will be no provision for 
issuing a Avarrant for committing to jail a 
person who has failed to furnish the bond 
called for from him under the preventive 
sections. 

I do not see any reason why the limited 
meaning should be attached .to the word so 
as to give rise to inconsistencies and diffi¬ 
culties, some of which will have the effect 
of denying justice and others paralysing the 
administration of it. 

1 anr clearly of opinion, that the word 
“accused" has not been used in the same 
sense in all parts of the Code. The Code 
deals with procedural law and a Court has 
always inherent power to shape and mould 
its procedure in such a way as may be 
necessary to meet the requirements of each 
particular case or class of cases. In niy 

opinion the word “accused” has been used 
in s. 360, Cr. P. C., in its wider significancy 
and the ]>rovisions of the section are ap¬ 
plicable to a proceeding held under s. 14a, 
Cr. P. C., and the said provisions should, 
if practicable, be applied in their entirety 
to such proceedings. If, however, a party 
or the parties to the proceedings do no 
care to attend or appear by Pleader at i 
reading over of the deposition, ^ 

conceivable reason why so much of *'^^1**' j. 
visions as it is possible to apply should n 

be complied with. . , .i_i. 

In the present case it is not disputed 
the provisions of s. 360, Cr. P. G., ^®^®; - 
complied with, and the to 

being mandatory the trial must be ne 
have been vitiated. Accordinglyi in / 
opinion, the order passed by the tea 
Magistrate should be set aside. . 

Chakravapti, J,-The 
red to the Full Bench for decision j 
in the Order of Reference in these w • 
“Whether the provisions of s. 
are applicable to an enquiry b®t<i j 
s. 145, Or. P. C." At the very f‘f ‘ is 

point out that the question 
not what is the precise meaning oi ^ 

“accused" as used in s. 360, cl. (1) ^ to 
C. This is necessary because it ® gg^jon 
me that any answer to the latter q 

may not furnish any definite answ 

question we are to decide althotti^ * 
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use of this word ia the section wluch has 
led to the divergence of views on this ques¬ 
tion. 

Now the Chapter in which s. 300 finds 
its place is Ch. XXV which purports to 
lay down. “The mode of taking or record¬ 
ing Evidence in Inquiries and Trials" 
The sections which follow are, therefore, 
of general application but, an examination 
of these sections will make it clear that 
some of the provisions are of a limited 
application and that is owing to the use of 
the word “ accused “ which has not been 
defined in the Code. 

I confess I do not see that the Legisla¬ 
ture by the recent amedment of s. 3-10 of 
the Code have in any way made the position 
clearer. 

The word “accused" used in s. 340 
before amendment was interpreted by this 
High Court and other High Courts to liave 
a wider significance than the word has in 
common parlance in which an accused 
person is understood to be a person accused 
of an offence punishable under the law. 
To make the provisions of s. 340 of the 
Code applicable to the proceedings under 
Chs. X, XI, XII, etc., the word " ac¬ 
cused " was read in a wider sense. By the 
amendment the Legislature have adopted 
the view expressed by the High Courts, 
and with a view to make their meaning 
clear s. 340 was amended as follows : — 

Section 340.—(I) A.ny person accused of 
anoffence before a Criminal Court or against 
whom proceedings are instituted under this 
Code in any such Court may of right be 
defended by a Pleader. 

(2) Any person against whom proceed¬ 
ings are instituted in any such Court under 
8 . 107, or under Ch. X, Ch. XI, Ch. 
XII or Ch. XXXVI or under s. 552 may 
offer himself as a witness in such proceed¬ 
ings. 

Therefore “ an accused " before amend¬ 
ment was understood to mean “ any per¬ 
son accused of an offence " and also a 
person as party to a proceeding under 
Chs. X, XI, etc. The Legislature have 
used the word “ accused " in a number of 
sections in Ch. XXV after the ' amend¬ 
ments but without the qualification by 
adding the words “ of an offence.” Can 
it not, therefore, be understood that the 
Legislature left the word to be interpreted 
according to the context so as to mean one 
or the other thing. 

An examination of the sections of this 


Cliaplfi show.s that the word as used in some 
of the .sociions means “ a person accused 
of an olYcjii-c and cannot mean anything 
else. 

The word " accused ’’ in s. .412, cl. 1,1)) 
is undoubtedly used in its narrower sense. 
1 may citt* otlier section, iianily, ss. .444, 
317, 31S, 353. etc, in wliicli t)ie same limit¬ 
ed sense is intende*!. But lliereare seclioiis 
in which the word is used as it apjtears to 
me, in its wider sense. Section 310, Cr. P. 
C , as amended, provides that parties to i)ro- 
ceedings under the Code, other than lliose 
accused of an olVence, may give evidence 
in their own behalf l)ut not parlies under 
pn>cee(.lings held under s. 110 of the Cr. 1’. 0. 
Section 312 (4), Cr. P. C. i)rovides, as it did 
before amendment, that “ no oath shall be 
administered to the accused." In my opi¬ 
nion if the word “accused " in this sec¬ 
tion is limited to a person accused of an 
offence, a party to a proceeding who has 
not the benefit of s. 310 (2j will also lose 
the protection of this section. This could 
hardly be intended. To take other ex¬ 
amples s. 35t>, cl. (2) runs as follows 

“ Wlien the evidence of such witness is 
given'in English, the Magistrate or Ses¬ 
sions Judge "may take it down in tliat 
language with bis own hand, and, unless 
the accused is familiar with English, or the 
language' of the Court is English, an authen¬ 
ticated translation of such evidence in the 
language of the Court shall from part of 
the record." 

There is no reason to hold why a party 
in a proceeding under Ch. XII shall be 
deprived of the Ijenefit of the pi'ovision of 

this section. 

Then s. 301 runs as follows 

“ ( 1 ) Whenever any evidence is given m 
a language not understood by the accused, 
and Tie is present in person, it shall be in¬ 
terpreted to him in opeiihourtin a language 

understood by him. , . ,, 

“ ('b If he appears by Pleader and the 

evide^nceis given in a language other than 
the language of the Court, and not under¬ 
stood by the Pleader, it shall be interpreted 

to such Pleader in that langimge." 

If the word " accused is understood 
here in its limited sense than a person who 
is a party to a proceeding under or 

110 Cr P C maybe proceeded with with¬ 
out’his understanding a word of the evi- 

rlpnce This could not have been intended 
when it is borne in mind that these are 
general provisions for recording evidence. 
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It appears to me. therefore, that there is 
no difHcnlty in reatlin.s theuord “acensed ’ 
in lioth its nider and nairatwer sense ac¬ 
cording to the context of the vaiiuus sec¬ 
tions in this Chapter. 

Coming now to s. SCO I do not see any 
reason wliy it shoidH not ap]'ly to pro¬ 
ceedings under s 145 in so far as the mode 
of recording of the evidence goes. The 
evidence has to he read over as tlie sec¬ 
tion requires and I do not seewliat practic¬ 
able difficulty can arise if the parly, wliether 
he is a person accused of an offence or not, 
takes part at the time of reading that evi¬ 
dence over to the witness. If such a parly 
does not appear that can create no 
practical difficulty. If any party to a pro¬ 
ceeding deliberately abstains from taking 
advantage of the safeguard provided by 
this section, he cannot bo heard to say 
that the recording of the evidence was 
irregular, because it was not read over 
to the witness in the presence of the ac¬ 
cused. On tlie other hand, the word “ac¬ 
cused,” if limited to a person acctised of 
an otTence, will preclude amonirst others 
parties to proceedings under ss. 107 and 110 
of the Or P C from watcldni/ the reading 
over of the eviilence in which they are us 
vitally interested as a person accused 
of an offence. I do not see any cogent 
reason why this section which provides “the 
mode of taking or recording ” evidence 
should be limited only to cases in which the 
party is a person accused of an offence. 

On the whole, therefore, iny answer to 
the question put in the Reference is in tlie 
affirmative and I think the word “ accused” 
in s. SCO is not used in a limited sense 
but is used in the wider sense of the word. 

ORDER OF THE FULL BENCH. 

—The result of these judgments is that a 
majority of the Court is of the opinion that 
the provisions of s. SCO, Cr. P. C., do apply 
to proceedings under s. 145, Cr. P. C., to 
this extent at least that as the evidence of 
each witness is completed it must be read 
over to him. 

The majority of the Court is of opinion 
that the parties to the proceedings are not 
“accused,” and that their attendance at 
the readfng over is not necessary. 

Regarding the particular case before us, 
our decision is that the Reference made 
by the learned Sessions Judee must be 
accepted and the order made by the Magis¬ 
trate in favpur oi the first party set aside 


because the learned Magistrate does not 
pretend to have complied with the provi¬ 
sions of s. 5C0, Cr. P. C. even to the limit¬ 
ed extent indicated, 
z. K. Reference accepted. 
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XiiorCh. XVII of the Penal Code that he is liable 

to enhanced punishment. An accused person convict¬ 
ed of an atlemjjt to commit an offence cannot be 
made liable to enhanced punishment under that 
fetclicn. 

Ciiiniual appeal from an order of the 
A«id liujial Sessions Judge, Aligarh, dated 
Hie llaMaivh 1925. 

Mr. /. B. Banerji, for the Appellant. 

'I’he Government Pleader, for the Crown, 
JUDGMENT.— Brij Behari Lai has 
been convicted of an offence to commit theft, 
and has under s. 75 of the Indian Penal Code 
been sentenced to five years’ rigorous im¬ 
prisonment hy the learned Sessions Judge 
of Aligarh. The main contention before me 
is that when an accused person is convicted 
of an attempt to commit an offence,^ ne 

cannot be made liable to enhanced punisn- 

meiit under s. 75 of the Indian Penal Code. 
A reference to s. 75 clearly shows that only 

when an accused is convicted of an ofienc 

under Ch. XII orCh. XVH of the Indian 
Penal Code, that he is liable under th 
circumstances set out in that section to em 
hanced punishment. Now as 
has been convicted not under Ch. o 
under Ch. XXllI, in which s. 511 is to oe 

found, theaccused cannotbepunishedforany 

thing more than what the law Provides » 
namely, half of the maximum term ^ 

by s. 379, and he is not liable to ^nhan 
punishment under s. 75. lam, ^nere i 
of opinion that the sentence passed 9*^. , 
appellant is illegal. He has 
convicted for an attempt to commit 
and the maximum punishment that i 
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give him under the section is 18 months’ 
rigorous imprisonment. I, therefore, set 
aside the sentence of imprisonment passed 
by the learned Jmlgeand I direel tint the 
appellant Brij Behari hal he senteneed to 
18 months’ rigorous imprisonment lor an 
attempt to commit theft i^ss. 379 511 of the 
Indian Penal Code). 

4 

Z.K. Sentence altered 
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]>ass. Now admitting that it might be an act 
of trespas-. to enter tlie applicant's house 
without with all the formalities 

roipdo'd 'oy I tw a criuiinnl charge under 
s. -118 reijiiires something more. It re- 
f[uires an intention either to commit an 
olYenee or to intimi-Iale, insult or annoy 
tlie jierson in possession. There is no 
indication in this case of any such inten¬ 
tion and the complaint was, therefore, 
rightly dismissed. 1 reject the present 
application. 

z. K. Ai)idifiitii)n reje.rtetl. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 30 of 1925. 

March 31. 1925. 

Present: —Mr. Daniels, J. C. 
SyedAlA ABBAS alias SAflEB 

—COMPI-AINANT -API’MCAN'T 

versus 

SUBBA SINGH and another—Accused — 

Opposite Pap.tv. 

Penal Code (Act XLV of mOKs. 

Act (IV of iPIO), 5. oi—Starch carried out by Sub- 
Inspector without warrant—lieasons not recorded — 
Criminal trespass—Intention, proof of. 

An offence under s. 44^ of Pf*nal Oide re¬ 
quires an intention either to comiit an iyT*noo or to 
intimidate or annoy the person in p'lssjssi »n. 

The mere fact that an lixoise Sub-Iiispecilor omits 
to record his reasons as reijuired by s. aA of the 
U. P. Excise Act for not lirst obtaining a searcli 
wirrant from a Magistrate, does not ivnder him 
guilty of an offence under s. 448 of tlic Peaal Code 
if he proceeds to carry out the search. 

Application for revision of the order of 
the Sessions Judge, Lucknow, dated the 
17lh February 1925, confirming tliat of the 
City Magistrate, Lucknow, dated the 10th 
November 1924. 

Mr. II. C. Dutt, for the Applicant. 

ORDER,— The Sub-Inspector of \\azir- 
gung who is the opposite party in this case 
searched the applicant’s house for cocaine. 
It appears that he omitted to record liis 
reasons as required by s. 53 of the Ex¬ 
cise Act for not first obtaining a search 
warrant from a Magistrate. On this the 

applicant filed a complaint against him of 

various offences ranging from defamation 
to dacoity. That complaint was dismissed 
under s. 203, Cr. P. C., and as the Sessions 
Judge refused to make a reference to this 
Court the present application is filed^ in 
revision. The applicant’s learned Counsel 
does not insist on most of the offences con¬ 
tained in the application but urges that 
the real offence is one of criminal tres- 


CALCUTTA HIGH COURT. 

Re Srir No. 1452 of 1924. 

May 22, 1925. 

Present:~'Sh\ Justice 0. C. Ghose. 

A, H. SIvONE AND ANOTHER— Defendants 

—APPLU'ANrS 


versus 

N. BASON—Pl.untiff—Opposite Party. 

Contempt of Coitj't—-Jurisdiction of Court to punish 
^or contcmpt-Ill-lreatmeut of process-server, whether 

■onteiunt. , . e ^ 

I h'‘’jurisdiction to punisli for contempt of Court 

^ inherent in the Calcutta High Court a.s a Court 
•f Record Hut the Court a I way.s exercises its power 
,£ i.unishing a contempt with great forbearance and 
ets with eenipulous care. It is ordinarily chary 
',f imnishing people for contempt and when the 
arises "^^t Wals with, such qn-t ons in the 
nterest .)f the puldie. bearing m mind that the 
rreaterthe power it possesses, the more caution it 
s uece=.sarv to use in c.xereising it. In other words 
he Court’does not interfere where, the offence is of 
sli4it or trilling nature and it only interfeics where 
here i.s a re_al attL-mj>t to ob.struet the course of 

"u‘'is ofCourt to a.«a„ll, 

h,.eaten a nroees.s-servcr engaged in his dut\. 1 h( 

:'nrt• ?h tL po>v« and i-uposed on it the dut^*- 

f J "ntin-trieinmnH and liy summary proceed- 

I nnv attempt to interfere with the adinmistralmu 

f"'*iustice It^is on that ground not on 

nv exaggerated notion of the dignity of mdividuaU 
in\ ex<ag^ witnesses, jurvmen and process- 

hat allowo<l. The principle is that those 

lervero ar ' diachnrge piuoiunt to orders of 
viio have ^ their 

duti^s. while discharg- 

,vay o return therefrom in order I’.ial 

,ng them a.id on i Courts of 

ru^io^rd’ean-y ’.Heh ordef.,. fp. 727. col. 

p. 728, col. 1.1 
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TiK'Ct v.rt rlnp; nuf nivl will not ordinnvilytakenotioo 
of in. re riido hfliavi-Mir on the part of tlie person 
a<:;unst tie- alifiratim is made; the te-st is, diil 

Ihf per-'-n in ipit sti'-n ainjse or maltreat tlie serving 
cl'-rk Aviiil-' lif was i-njiaircd in tlie exe(’utioii of his 


duty I'. 72h, col. 1. 

^Ir. K. Chakraburttii (with him ^Ir. 
.-1. .V. Chaiullutri), for the Defenrlant. 

}^lr. 11’. ir. K. Page, for the Plaintiff. 


JUDGMENT.-This is a Rule calling 
ii])on the plaintiff Vernon ^lilward Bason 
to show cause wltv he should not be com- 
mitted to Jail or otherwise dealt with for 
contempt of Court for having insulted one 
Ashit Kumar Pal, a clerk in the .service of 
Me.'srs. Orr. DignaniA- Co., the Attorneys 
for the defendant Anne Helen Skone in 
manner stated in the latters petition. 

The facts, shortly stated are as follows : — 
The plaintilf Bason instituted this suit 
against the defendants A. H. Skone and 
another for damages for breach of a certain 
agreement. The suit was dismissed with 
costs on scale No. 2 on the 9th February 
1925. 'I’he defendants' bill of costs was 
taxed and an allocatur Avas issued on the 
2nd May 1925 for a sum of Rs. 5,827--l-0. It 
was served on Bason's Attorneys on the 
5th May 1925. On the 9th May 1924 the 
defendant A. H. Skone took out a notice 
under 0. XXI, r. 37 (1), 0. P. 0., signed by 
the Master of this Court requiring the 
plaintiff to appear in person before this 
Court on the 22nd i\Iay 1925 at 11 o'clock 
in the forenoon to show cause why he 
should not be committed to Jail in exe¬ 
cution of the decree for costs passed against 
him on the 9th February 1925. Ashit Kumar 
Pal who as mentioned above is a clerk in 
the sservice of Messrs. Orr, Dignam X* 
Co., was entrusted by tlie latter Avith the 
duty of effecting service of the said notice 
on Bason. Bason had been a client of 
Messrs. Orr, Dignam S: Co,, and Avas 
known to Ashit Kumar Pal. It appears 
that on the 9th May at about 2-30 p m. in 
the afternoon Ashit Kumar Pal called at 
premises No. 6-1, Moira Street where Bason 
resides, for the purpose of serving the said 
notice upon him. Bason occupies a flat on 
the first floor of the said premises. There 
were servants downstairs but they Avere 
not Bason’s servants and Ashit Kumar 
Pal Avent up to the first floor. He says 
that Avhen he got to the first floor he d'id 
not find the front door of the sitting room 
of the plaintiff to be closed, the door Avas 
open and a purdah was hanging at the 
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entrance to the room. He found that 
Bason Avas sitting in a chair and reading 
a neAvspaper. Ashit asked him if he 
might enter and thereafter he entered the 
sitting room with Bason's permission. 
He informed Bason of the purpose for Avhich 
he had called and made over to him both 
Ihe original notice under 0. XXI, r. 37 (1), 
('. P. C. and a copy. (It may be noted in 
passing tliat Ashit in his affidavit states 
that lie madt' over the original notice 
only to Bason) Bason read the notice and 
llnng Ihe lepers at the iloor. Ashit there- 

upnn picked the papers from the floor and 

shoAved to Bason the original notice hearig 
the seal of this Court and informed him 
that if he refused to accept service he 
would affix a copy on the outer-door. Bason 
thereupon became very angry and called 
Asiiit Kumar Pal a “damned swine” and 
caught him by the throat and dragged 
him and pushed him tOAvards the door so 
that he nearly fell doAvn. Ashit states that 
thereafter he affixed a copy of the said 
notice on the front door of the room. He 
came Ijack to the office of his employers 
and reported the matter to the Head Court 
Clerk of Messrs. Orr, Dignam & Co., Babu 
Kali Prosanno Chakrabarty. The latter 
hearing Avhat had happened took Ashit 
Kumar Pal to Mr. D. C. Banerjee, a member 
of the firm of Messre. Orr, Dignam & Co., 
wh'> AA’as in charge of the case and report¬ 
ed the incident to him. Mr. Banerjee direc¬ 
ted that Ashit .should make an affidavit 
setting out Avhat had happened. R 
a Saturday and the affidaA'it svas not made 

till the Monday following. . 

Bason denies the allegation made by 
Ashit Kumar Pal and his account of_what 
happened on Saturday, the 9th May, is as 
follows : “That on Saturday, the_ Jtb 
instant, Avhile I Avas resting in m.v sitting 

room (which is on the first floor of the pre 

mises No. 6-1 Moira Street) I saw a 
on the other side of the purdah at t 
entrance door of my half flat. Not hav¬ 
ing my glasses on, I could not distingms 
the person and called out “Who are yo 
and what do you Avant?" I then 
go to the door but the man whom I , 
seen walked quickly into my 
informed me that he had a notice . 
High Court to serve on me. I i:, 
of him if he Avas a Court Official. He 
ed that he AA*as a clerk of Messrs. ’ 
Dignam <&Co.,and that it was 
sary for a Court Official to serve me 
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the said notice. I read the said ntiiioe, 
handed it back to the said clerk and luld 
him that it was quite unnecessary to take 
out the said notice, as I had been all alons; 
willing to pay the taxed costs and that I 
was unable to understand why such a notice 
had been taken out. I requested tlie said 
clerk to take it to my Attorneys, Messrs. 
B. N. Basu& Co., who would accept service 
on my behalf and who were in comnuunca- 
tion with Messrs. Orr, Dignam A ('o , then 
on the subject and had informed them 
that I would pay the taxed costs. 1 assur¬ 
ed him that there would be no troul>le 
about the payment of the costs. Theclerk 
said “Yes sir, I will go to iMessrs. B. N. 
Basu & Co., now. ’’ There the matter ended. 
Bason produced an affidavit in su|iport of 
his version by his khitviatiptr Shaik Korban. 
There are affidavits by Mr. Banerjee and 
Kali Prosanno Chakrabarty staling that 
Ashit Kumar Pal on his return from (;-l 
Moira Street reported to them that he had 
been abused and assaulted by Bason when 
he went to serve the said notice. 

There being on the affidavits a direct 
conflict of testimony, I directed that tiie 
deponents should be cross-examined before 
me and accordingly this was done and 
I have had an opportunity of seeing the 
deponents in the witness-box and of lis¬ 
tening to their respective versions of what 
happened on the afternoon of the 9tii May 
last. Mr, S. K. Chakraburtly, who appear¬ 
ed in support of the Rule, at first expressed 
his unwillingness to cross-examine Bason, 
as the latter was in the position of an accus¬ 
ed; but Mr. Page, who appeared for Bason, 
waived all questions of privilege and 
thereupon Bason was cross-examined by 
Mr. Chakraburtty. Bason in his evidence 
stated that the conversation between liim 
and the clerk, Ashit Kumar Pal, was in 
“very nice and amicable language through¬ 
out” and that the last conversation was on 
the landing outside the door and was quite 
friendly. Mr. Page has argued that having 
regard to the denial of Bason no order 
against him could or should be ma le, and, 
secondly, that, assuming for the sake of 
argument that the allegations made by 
Ashit Kumar Pal are true, Bason has not 
committed contempt of Court. 

I desire to say at once that I accept un¬ 
reservedly as true the evidence of Ashit 
Kum'^r Pal. He was in the witness box 
for some length of time and I am bound to 
Bay that he struck me as a witness of com- 
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pletp liono^ty nnd truth. A great deal of 
crili''isiii been levelled on slender and 
miuuti* points in liis evidence; but 1 have 
heaid nothing to induce me to doul)t the 
correctnes-j of his evidence. It follows that 
I disbelieve the evi<lcnce of Bason and of 
his khihii ti>i I r ami 1 can conceive of no 
reason \vhat> )ever\vhy this inolTensiveclerk, 
Asltil Kumar Pal, sliouhl have started a 
f.iPc case again,-l Bason as is alleged by 
the latter's Counsel, ft may ])e something 
(Ullienlt to choose briween witnesses where 
there is oalii against oath; but in my judg¬ 
ment having sei-n tlie witnesses in the 
box, it is not diilicnlt to make out which 
side has told the truth. The question then 
arises whellicr what hai)pened on tlie 9th 
Mav constitutes contempt of Court on the 
part of Bason. 

The jurisdiction to punish for contempt 
of Court is inherent in this Court as a 
Court of Record and without it, its con¬ 
stitution as a Court of Record would be al¬ 
together useless. But the Court always 
exercises its power of punisliing for con¬ 
tempt witli great forbearance and acts with 
scrupulous care. It i.s ordinarily very chary 
in punishing people for contempt and when 
the occasion arises it deals with such (pies- 
tions in the interest of the public, beaiing 
in mind that the greater the power it 
pn.ssesses, the more caution it is necessary 
to use in exercising it. In other words, the 
Court does not interfere where the oftence 
is of a slight or tritling nature and it only 
interferes where there is a real attempt to 
obstruct the course of justice. Now from 
vei-v early times, it has been held to be 
contempt of Gouft to assault, ill treat or 
threaten a process-server engaged m his 

dutv The cases on this point are numerous 

and they will be found collected m,\ol. l() 

of the English and Empire Digest pp. 32, 
33- Oswald on Contempt, Ihiid Ld., p. 85, 
,nd Vol. VII, Halsbury's Laws of England, 
n 288 The object in punishing for con¬ 
tempt where a process-server m the execu¬ 
tion of his dutv has been abused and assau t- 

ed is not to‘vindicate the dignity of the 

Coarl but to prevent undue interference 

witli the administration of justice As has 
or%\A tlif> liiw has cirtnsd tho Court 
wUlur?ower and imposed on it the duty 
of preventing brevi minu and by summary 

oroceedings any attempt to intarfere with 
the administrition of justice. It is on that 

tlie ad n e.xaggerated notion 

ofThe dignity of indihduals that insults to 
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^^’itnes^cs. jnrymon and process-servers are 
not allowed. The principle is that those 
who have duties to discharge- pursuant to 
orders of Court are protected by the law 
and shielded on their way to the discharge 
of such duties, while discliarging them and 
on their return therefrom in onler that such 
persons may safely have resort to (’’ourts of 
Justice and carry out their orders. Bearing 
the above in mind, I have no douhl in my 
mind that Basonhad heemguilty of contempt 
of Court. 

With reference lo Mr. Page s eonti-ntion 
that inasmnch as the alleged clrcumstan<-es 
of conteini't have been positively denied 
by Bason, this Court could not or would not 
■f'linish him for the contempt. In this 
connexion f desire to quote the words of 
Shadwell, V. C., in the case of hUnery v, 
Bowen (Ij. He said: ‘T mu.st observe tliat I do 
not admit that thisisthedoctrineof the Court 
and ill PcarJity v. Bcaclwy (unreportedj, I 
thouglit it riglit to commit the party aiifl 
there was an appeal from my onler lo the 
Lord Chancellor and he atlirmed the order 
and, tlierefor*', 1 think that notwithstanding 
the positive denial of the party, it is the 
dutv of the Court to look into all the athda- 
vits ami see on whicli side the truth lies.” 
1 have, therefore, looked into the entire 
evidence and I have come to the conclusion 
indicated al)ove. Mr. Page said if I lielieved 
the process server then no one would he 
safe in Calcutta. This, if I may say so, is 
an argument of despair and I propose to 
take no notice of it except to remark 
that the statement of U carries its own 
appropriate answer. Mr. Page argued that 
Bason might have been guilty of cowardly 
and despicalile conduct, but liecertainly did 
not prevent the serving clerk from athxing 
a copy of tlie notice on the door of the 
sitting room and, therefore, he has not been 
guilty of contempt of Court. Each case 
must depend upon its own facts and while 
I agree that the Court does not and will 
not ordinarily take notice of mere rude 
})ehaviour on tlie part of the person against 
whom the allegation is made, the test is, 
did the person in question abuse or maltreat 
the serving clerk while he was engaged in 
the execution of his duty. In my opinion 
there can be one answer to this question on 
the facts of this case and that in the affir¬ 
mative. It is intolerable that process-servers 
in the employ of Attorneys while engaged 
in the execution of their duties should be 

(1) ri836) 5 L. J. Ch. 3i9. 


treated in [the manner in which Ashif: 
Kumar Pal was treated and in my opinion 
it would be an abdication of the functions 
of this Court to refuse to take notice of a 
case like the present one. Ordinarily in 
cases like this, an apology is tendered and 
the party found to be guilty of contempt is 
made to pay the costs. This was what happen¬ 
ed in the case of D' Cunha v. The Alii ance 


Bank of Simla, Ltd. (unreported), where a 
process-server named Bhusan Chandra Das 
in the employ of Mr. P. N. Sen, an Attorney 
of this Court, who had gone to serve a 
Rule on Mes.srs. Bird Co. was abused by 
one Kenaram Lalia, a cashier in the employ 
of Messrs, Bird & Co., at Chartered Bank 
Buildings in Calcutta. The matter attract¬ 
ed the notice of Mr. Justice D. Chatterjee, 
sitting as vacation Judge, and ultimately 
owing to the importance of the case, the 
then Chief Justice, Sir Lawrence Jenkins, 
formed a Special Bench consisting of liim- 
self, Mr. Justice Carnduff and Mr. Justice 
CMiatterjce to hear the matter. Tlie offend¬ 
in'? parties upologi/.ed and thereupon by 
their order, dated tlie 3rd November 1909, 
their Lordships held that it had been estab¬ 
lished that there had been contempt of 
Court and directed that the parties con 


cerned should pay the costs. In this case, as 
faras, I can finrl, the attitude of Bason is one 
of in.solent defiance and untruthfulness. In 
the.se circumstances I have very carefully 
considered what my judgment should be. 
I find as a fact on the entire evidence 
before me that Bason has been guilty of 
contempt of Court in having abused ana 
as-aulted Ashit Kumar Pal while he was 
engaged in the duty of serving the saia 
notice and I direct him to pay a fine of 
Rs. 200 and to pay the costs of 
plication. In default of payment of nne. 
Bason will be committed to the custody o 
the Superintendent of the Presidency J®* 
for one week. . . 

z. K. Order accordingly- 
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ALLAHABAD HIGH COURT. 

Oriuinal Appeal No. 156 of 1925. 

April 10, 1025. 

Pi'esent :—Ui\ Justice Boys and 
Mr. Justice Banerji. 

HASAN A LI AND OTHBKS—Appellan’ts 
i vers^us 

EMPEROK —Respondents. 

Criminal Procedure Code (Acl V o-f IS{>S) s }d!,~ 
Confession, recording of~Recnrding Maghtr.ue, ;m.. 

non of'-Questions, u'hether can be pul -Record or ques¬ 
tions—Duty of MagisU'ate. 

A Magistrate recorcliiiff n slatemenl or n confe.-ision 
of the Cr. P. C. is not al*s«Mutoly pn.- 
moited from putting any question to the deponent 
out Ins position when recording sucli stntemenl or 
collision is merely that of a recording Magistrate, 
and ne is in no sense enciuiring into the case and in 
no sense an investigating officer. There is no justili- 
cationfor such a Magistrate to extract hy tpic.stions 
put to the deponent facts which tlie <leponent lias 
not spoken to before such Magisti-nte, ami facts of 
wiuchthe Magistrate himself would only he aware 
hecanse he has been supplied with some copv of a 
statement which somebody else allege.s the deponent 
las made and is willing to make again before tlie 
Aiagistrate, oriinles.s he is prompted l>y soim boilv 
vno IS aware of such facts. Mveryfhing must. Iiow- 
\er, depend on the nature of the que.stion and the 

j 1 answer was 

uciled by a question does not make the proceeding 
mpnmer or the statement inadmissible in evidence as 
a confession, [p. 731, col. 1 .] 

a Magistrate record- 
Uif* k is bound to record even* ((uestioii 

of person making the confession. It is 

V ^^P^^anee that this provision of the law 

mu k otherwise it might be impos.sible to 

niftft deponent has de]>osed voluntarily to a 

him k^ statement was extracted from 

In 711 in the nature of cross-examination. 

IP- 731, col. 2.] 

Criiuinai appeal from an order of the 

Judge, Gorakhpur, dated the 
hUh February 1925. 

7 " Chavd, J. M. Banerji and 

T^' Appellants. 

Assistant Government Advocate, 

for the Grown. 

j —This appeal concerns a 

vphi have been committed, and 

hono committed at the 

p; Raj Pandey in the village of 

Rom *• Gorakhpur District at 

27fb ool?® middle of the night of the 

of Tj * 1924. The Police Station 

tati^ * miles oif and the first 

0™. Y?® at A. M. on the 28th. 

the alleged dacoits Dukhi was cap- 

he the spot, and on the 31st of July 
taken before a Magistrate and 
of thi^n ®$J^f68sion recorded under s. 164 
from and he has not retracted 

that confession though he has filed 


Sd).s tliat lin \agn gave himself up after 
having con.snliecl tlie hn-lmla of liis rem'a- 
dnr. lie suggests that he was alarmed 
Mlien he foiiml that one of tl,e dacoits, his 

nephe" )iikli, was missing, and apparent- 

tliought il advisahle to ooiisult the 
ianndn as to tlie best way of saving his 

own .skin. On the other iiand a constalile 
takes to liiniself the credit of liaviiig arrest¬ 
ed .\agn because lie noticed tliat he had 
injuries Jt i.s not really material to deter¬ 
mine which of these two versions is cor¬ 
rect, for the real important question is 
whether we can believe in substance the 
confession of Nagri recorded under s 164 
on August tlie 1st. Two other of' the 
appellants before us. Ghilar and J'alku 
also made confessions on August 3rd 
and August 4th, which were ^recorded 
under s. 161 hut wliich they liave 
retracted. As a result of these'confes¬ 
sions and of the subsequent investiga¬ 
tion 19 men wei-e sent up for trial. °ol' 
whom tlie learned Sessions Jiulge lias con¬ 
victed 12 wlio are noiv the appellants be¬ 
fore us. One very important question 
which arose for decision in the case was 
as to whether this was an ordinary da- 
coity in which tlie purpose of one and all 
of the dacoits was to loot, or whether it 
was an attack on the Iiouse of Birj Raj 
of wliich the motive was the personal 
animosity of a man called Nirhu, Mitkhia 
of the village of Papra Hamail, and his 
supporters. Birj Raj alleges that such 
enmity existed and it is admitted on all 
sides. It was due to the rivalry between 
Nirhu and Birj Raj for tiie post of Mukhia 
when Mangal, the previous holder died. In 
this rivalry Nirhu had so far succeeded that 
he had been appointed. A number of wit¬ 
nesses, chieily Birj Raj and those under his 
control in the sense of being members of 
ids family or servants, named Nirhu and 
others of Nirhu’s family. Of those all have 
been acquitted with tiie exception of Munshi, 
who was a cousin of Nirhu. The fact how¬ 
ever, that Munshi has been convicted means 
that the question remains of some impor¬ 
tance as regards his case as to whether this 
was an ordinary dacoity, or whether it was 
due to personal animositj^ even thousrh a 
number of those taking part in the attack 
may have had no motive of ennuty tliem- 
selves, and had merely joined for the sake 
of what they might be able to get out of it. 
One fact is clear that they got very little 
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out of it. if anythin". No property of any 
sort or description lias heen recovtu’ed witli 
the exception of a hamcl, which was said to 
have been found in a haijhciose by, and two 
or three articles said to have been taken off 
the person of Dukhi when he was captured 
on the spot. Accorclin," to the ]>ro3ecu- 
tion evidence as appearing in the statement 
of the approver and the confessions of some 
of the acciuu'd. it would appear that the 
dacoits had very delinite information that 
several gharaft filled with I'apees could be 
found buried under the cot of one of the 
women living in the house. No serious 
attempt appears to have been made to get 
at this money. The only eviilence on tlie 
record pointing in this ilirecti<'n is that the 
Investigating Officer says that he found the 
ground at one place flug up in Mufiammai 
Gomti’s room. No attempt was made at the 
trial to get anything further out of the 
Sub-Inspector or out of the apiiTover as to 
why, if it was known that the money was in 
a particular sjiot and the object of the 
dacoity was only loot, some of the dacoits 
at least did not go straight for that spot and 
make a serious effort to get it. Another 
feature of this dacoity is that there were 
at least 28 men wlm are sai«l to have taken 
part in it, while the only men sleeping in 
the house (*f whom we hear are Birj Raj 
complainant his younger brother Kajendra, 
and a man called Gmlri who was sleeping 
with them. Three women, of one of whom 
we hear nothing further, were sleeping in¬ 
side with two children. The story of the 
attack on the house really amounts to little 
more than the heating of Birj Raj and his 
„ brother Rajendra, and the snatching of some 
ornaments from the persons of two of the 
women. A number of slight injuries appear 
to have been inflicted some of them appa¬ 
rently with a pointed weapon alleged to 
be a spear, but there was nothing in the 
nature of really serious injuries. On the 
other hand some of the dacoits themselves 
received spear wounds also of a minor des¬ 
cription, and apparently inflicted eirher 
with the spear that one of the party took 
with him and which was snatched from 
him, or with spears which the inmates of 
the house possessed. The whole occurrence 
described could not have taken really more 
than a minute or two before the dacoits 
fled upon the approach of the villagers. 
The whole incident to our minds indicates 
that it was rather in the nature of an attack 
on Birj Raj with a hope and expectation on 
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the part of some of the assailants of getting 
some loot, rather than that of a determined 
dacoity for the purpose of loot and loot only. 
Further we And in the statements of the 
approver and of the confessing accused 
indications that the dacoits were not old 
hands at the game, and were rather to be 
described as bad characters of a petty sort, 
and lastly we find that there is not a single 
previous conviction against anyone of them 
of any serious offence of violence such as 
would permit the use of s. 75 of the Indian 
Penal Code. The general conclusion from 
these facts and the general impression that 
we have formed from the evidence on the 
record is that it is more probable that the 
origin of the attack is to be found in perso¬ 
nal enmity against Birj Raj and his house¬ 
hold, rather than in the sole intention to 
loot, if we express ourselves in regard to 

thisi)art of the case somewhat vaguely it is 

only because owing to the nature of the 
trial in the Sessions Court where no proper 
attention was directed to this point and 
where there are no reliable indications in the 
evidence on the record. 

The next point upon which we will com¬ 
ment is the statement of Nagri recorded 
under s. 1(>4. We find that the Magistrate 
in recording that statement at first ap]Uoacli- 
ed it in a proper manner. He satisfied 
himself that the statement was of a volun¬ 
tary nature, and then proceeded take it. 
Nagri detailed his whole story. He 1^ 
come to -within the last few lines of 
statement when for the first time 

tioned one of the present appellants belo 

us, namely, Hasan Ali. He said: In i 
morning I enquired from Bandhu, Jahang • 

Hasan Ali, Sundar, Mundar and Munesn > 

but they said that they had £n 

This was his first and only mention Jf Ha^ 

Ali. The Magistrate then put him 

question ‘‘you have mentioned 

name of Hasan Ali; did he also - 

in the dacoity?” And the answerwas “ , 

Ali also took part in the dacoity, J 

deponent went on to say further tn s j 
about him. The Magistrate next asKeu^ j 
“what more do you want to state. j 

reply to this very proper 
narrative given by the witness J 

for some time, but it very soon 
from the record of his statement, tn 5 

question and answar are not recorae . , 

the Magistrate was beginning to as j 

questions, and the further we go 

record of the statement, the more app ^ 
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It is (questions and answers bein^some- 

remainrler'^of his 
tTfT <iuestion3 

in hi%vfr“®”>‘- '^*'® Magistrate hini- 
"lll thr 1?"®® Mated to the Court ■ 

recorded " if‘ ® "M. 

recoraed. It is manifest from the stntH- 
ment that that is so. Strong objection is 

behaH ^ Af- particularlv on 

think procedure. - We 

wuld entirely ju.stilied. It 

noiaTp ®‘'*'inot and sliould 

equally certain that his 

orinL- recording such statement 

Magishif” rs merely that of a Recording 
^agistiate, and that he is in no sen4 

no^iensf “"d H'at he is in 

whole ohief J“'’®Migating Officer. Tlie 
Such *^® section is verv clear, 

to t Pofffi “nif confessions made 

rConr? f • “Mances which justify 

relvimr f®r ordinary circumstances in 
ca/nm®h ^ a- record ofthemaiidthev 
U P'M *" .evidence. But 

willinir t f “ witness is reallv 

nff • ? statement, or a guiltv 

that a reoo^t f f ‘rrabe a cofessioii, 

circutTiQtf^ of that should be made in such 

sSe ti fM reasonabh- 

to toforf ¥ justified in, and ought 
clear Performance of his duties, to 

the face nf^tf ^ which is ambiguous on 
whollv nnt*^rit that he is 
tions Vof tiff ^ extracting by ques- 
denonef n deponent fact which the 

and facts nf^ f ^ spoken to in his Court 
would onlv the Magistrate himself 

eupplied ^TOni®"^®^® 'rscause he has been 
which somoffi ®°“1® “ statement 

bas made and°bf. uf' ®“®^®® I"*® '’®P°"®"'^ 

fore the Mnf f willing to make again be- 
ed bv j °r unless he is jirompt- 

faots. Everfhi°'^^ ^'rch 

Of the on the nature 

th^ object of it, 

cited bv er was eli- 

Proceedino-m^^®®^^®^’ make the 

tJiadmisqihi^t or the statement 

®®Qt casA if^*^ P^^' 

left the clear that the deponent had 

had Hasan AH ambiguous. 

sojont^fit mentioned five men as 

^gst those who had taken part in the 
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dacoity. lie then described himself as 
making an cn,|uiry the ne.xt morning 


^1 / 1 ^ ciiorninc 

about their share of the loot from these 

hve nien, and adding a (ith man. The 

Magistrate was (,uiie right to notice that 

the facts were left amliiguons as regards 

this ()th man. and lie migJit verv well'have 
said tothe dei.onent: “why did you ask 
Hasan Ah li In- liad received any of the 
loot. ' i|ut the form of the (juestion which 
he actually did put in a leading form “did 
he also lake part in ilie clacoitv” was 
open to exception. M'e have said ‘enouf^h 
to indicate the nature of the questionimr 
winch we think is permissible under s ItJ-T 
and it is unnecessary to pursue the record 
of this statement fuj-ther, for it is obvious 
on the face of it tliat a very large number 
of the (luestions iisked were' not prompted 
by any wish to clear u]) an ambiguity, 
but were based on a knowledge of the 
statement which the deponent might be 
expected tomake, obtainedfrom some record 
given to the Magistrate or from informa¬ 
tion supplied to him orally. It is clear 
that the questions were questions which 
could not have been prompted by anything 
which the deponent had himself said before 
the Magistrate. 

Another point on which the record of 
the statement is defective is that under 
s. IGI the iMagistrate is bound to record 
every question that he asks. This he 
clearly did not do, and admits he did not 
do. It is of great importance that this pro¬ 
vision of the law should be obeyed, other¬ 
wise it may he impossible to tell liow far 
a witness voluntarily deposes to a matter, 
and how far it was extracted from him by 
questioning even in the nature of cross-ex¬ 
amination. 

In this case we do not think that the 
irregularities we have mentioned should 
lead us in any way to reject tJie confes¬ 
sion, because the witness has given evi¬ 
dence on oath, and his confession is really 
only of importance as corroborating or con¬ 
tradicting that evidence given in Court. 

But the defects might very well under 
other circumstances have been of vital im¬ 
portance. 

We turn now to a consideration of the 
case against each of the accused. As 
regards Hasan Ali the chief feature (T 
the case is that he and his brother Bandhu 
are the only two Muliammadans who are said 
to have taken part in this dacoity. 'J his is 
nodouht a striking feature. But we note first 
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of all that Ha-nii All and lus brother, if he 
Avas in it. >himld not l.>e regarded as being 
the only t\V'> Mnlvuninadans of a p irty of 
2S. for it is n »t .sagJ^ested that they had any¬ 
thing to do with any others than the iive 
men who are said to have come from Dumri. 
hveu so regarded it is still urged that 
they are not said to have been puticnlar- 
ly brought by \agri, who was no doubt the 
leader of the Dumri party. Botli of these 
considerations deserve weight, hut we do 
not find that they are of suQ’udent weight 
to override the direct evidence given by 
the witnesses who name Hasan Ali. We 
should note that Baudhu has been acquit¬ 
ted. He was the elder l>rother of Hasau 
Ali. He may be sai l to have been acquitted 
on two grounds, one that Xagri and he 
had fallen foul of each other sometime lie- 
fore the dacoity, ami it would be rputc 
couceivaiile that Bandhu’s name had been 
put in by Nagri and by other at Xngri’s 
instigation. It is argued that tlic mere 
enmity which wo\dd induce Xagritoname 
Bandhu, would induce him to put in the 
name of Hasan Ali. This is a fair argu¬ 
ment. but we liml that the name of Hasau 
Ali is not only mentioned by Xagri Init 
the ca«e of this man is distin.gui.slnil)le 
from that of Banilhn in that he is named 


in addition hy Brij Uai.Ciu iri and D.varka, 
while Bandhu was only named by Xagri 
and Qayamat. It is suggested that Brij 
Raj Gudri and Dwarka were naming 
Hasan All to please Xagri and that it 
was in the nature of a return for his 
attributing tlie dacoity to an organization 
carried out liy Xirhu. In otlier words that 
Brij Raj said : “you name Nirlm to 
l>lease me, and I will name Hasan Ali to 
please you.,, But we think that if lliere 
had been any force in this contention. 
Xagri would have a=ked Brij Raj to name 
not Hasan Ali hut Bandhu, or at any rate 
Bandhu as well as Hasan Ali. But we find in 
fact that Brij Raj does not even suggest 
that Bandhu was in the dacoity. We find 
ourselves, therefore, unable to reject the 
evidence of Xagri as corroborated by 
Brij Raj, Gudri and Dwarka. With the ques¬ 
tion of sentence we will deal later. 

Similarly in the case of Sunder we find 
it impossible to reject the evidence of 
Udit corroborating that of Xagri. We 
give no weight to the confessions of 
Palku and Ohilar who did not identify 
Snndar in Jail, nor to the evidence of Jan, 
who evidently did not give the Judge the 
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impression of being an honest witness. 
But we find nothing whatever to be said 
against tlie evidence of Udit. We have 
referred to the fact that Palku and Ohilar, 
the two confessing accused, did not identify 
Sunder in Jail. The procedure was unusual 
Jt won hi appear that the Police had on the 
2acl of August an idea, hope or expecta¬ 
tion. that Palku and Ohilar would confess 
as they did in fact confess on August 3rd 
and -Itli. They probably had further the 
idea that one or both of them might be 
made into approvers. They may have 
wished to put the other accused up to be 
identilied by these two men with a view 
to get these identification proceedings 
carried out very eai ly and thereby streng¬ 
then their value if the men subsequently 
were made approvers, (hi the other hand 

tliev mav liave desired to tic Palku and 
• • ^ 

Ohilar down very quickly after having 
brought some pressure to liear upon them. 
There is no sufficient evidence as the 
matter was not cross-examined upon 
to enable us to say whether this pro¬ 
cedure was excusable or reprehansible. We 
are more concerned now with the actual 
facts, and while at first sight it would seem 
that tiie statements of Xagri and Udit must 
he received with great caution hecau^e 
Palku and Ohilar both failed to identify 
Bunder in Jail, yet that consideration be¬ 
comes of li Jle moment wlien it is appreci¬ 
ated that Palku and Ohilar not having yot 
confessed in Court and not having yet any 
offer made to them of a possible pardon, 
would naturally think it wise to be cautious 
and prudent not to identify at that stap 
any of the accused. The record of the 
identification proceedings suggests v^T 
strongly that this is what happened. We 
do not think, tliercfore, that the evidences 
Xagri and Udit can be discounted by the 
fact that Palku and Chilar did not identify 
him in Jail. 

The evidence against Mundar 
no detailed discussion. He was named 7 
Xagri, Rajendra, Sharifa and Bundhu. ^ 
these men Sharifa made three right iden j 
fications. llis evidence was not j 

as sufficient against iMuneshar, bul^ “ | 

Judge evidently thought that possibly ■ \ 

witne.ss was making an honest mistake ® 
not deliberately naming anybody :V „ 

The case of Sidhu is on a different foo * ^ 

to the other three. Corroboration i 

approver is only to be found I 

ment of Qayamat. The Judge has 10 . 
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Qayamat’s statement insufficient corrobora¬ 
tion of the approver in the case oMJainllm, 
and hesaid that he would hesitate to act on 
the solitary identilicalion by C^ayaniat. We 
donotseeany material distinction beLween 
the case of 8idhu and the case of Bandliu 
in this respect. We, therefore, acquit Sidhu. 

The case of Munshi has really been estab¬ 
lished by overwhelming evidence, and the 
only difficulty that we had in his case was to 
determine whether there was really nothing 
but an ordinary dacoity, or whether it was 
a dacoity instigated by personal enmity. 
With that question we have already dealt, 
and we have shown that the evidence in 
our opinion is in favour of the fact that the 
dacoity was organized owing to personal 
enmity. If this is so, there is nothing im¬ 
probable in the presence of Munshi. 

The case against Hhuindharis supi)orled 
by the approver and the confessiun.s of 
Dukhi and Chilar. While wc do not lo.se 
sight of the importance of remembering 
that all these three statements are in the 
nature of tainted testimony, we think that 
we can safely rely upon them at any rate in 
the case of this man. 

With the case of the other si.\ appellants 
we see no reason to deal in detail. Three 
of them, Palku, Chilar and Dukhi are men 
who have confessed and as regards the other 
three, we see no reason to dilfer from or to 
criticise the conclusions of the learned 
Sessions Judge. 

_ The result is that we maintain the convic¬ 
tions of all the appellants except Sidhu, 
whose conviction we set aside and direct his 
release. In the view that we have taken of 
this dacoity, and in view of the injuries 
inhicted we think that the learned Sessions 
Judge has taken an unnecessarily severe 
view on the question of sentence AVe agree 
with him in thinking that Chilar, Palku, 
Nepal, Nubshi and Manohar are men whose 
conduct in the dacoity calls for a more 
severe sentence, but we think tliat under 
the circumstances of the case transportation 
for life is excessive. AVe, therefore, in the 
case of these five men reduce the sentence 
from transportation for life to one of five 
year’s' rigorous imprisonment, and we set 
aside the conviction of Munshi under s. 397 
maintaining the conviction under s. 395 and 
reducing the sentence as we have slated. 
The sentence passed on Dukhi, Sunder, 
Mundar, Bhuindhar and Birbal we reduce 
frcm 10 years’ rigoicus impiisoEment 1o 
Ahxee years’ rigorous imprisonment. Of the 


remaining two, aectised wr liave already 
aequilk-il. Sidlm. Hasan Ali is only 22yeais 
of age amt on that aia-omu has Ijton given 
a sniallor scnlt lua- but we think a sentence 
moie sevi'iv than iscallcil fur. W'e aceurd- 
ingly reduce the sentence ] a>sed on him 
from live years to a sentence of \ \ years' 
rig(»rous impri-sonment. 

1 '^- Sciilcnced reduced. 
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Where tlie deposition of a wilnes.s made before 
a Committing Alagi.slratc is suuglil to be used at tlie 
trial under tlie provisions of .s. 33 of the Jvvidenee 
Act, the Court must lir.st be salislied that it was 
recorded after due compliance with the inovisions of 
s. 30U of the (’r. l\V. [p. 73C.. eol. 1.1 

In I'onseiiuonee of a dispute between the members 
of two ci.nmuinilies, the m(*mbersof one community 
raide<l and looted a large number of shops in the 
bazar belonging lo the other comiminily; 

//c/d, that the looting of eacli shop was a separate 
olfence and that in ri'spect of each such olfencre the 
Court must come to a linding what the olYence 
amounted to. fp. 735, eol. l.i 
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JUDGMENT.— The eight appellants 
were tried before the Sessions Judge of 
Hooghly and a Jury on charges of riot¬ 
ing and dacoity. Five of them, appellants 
Xos. 1, 2, 5, 0 and 7, were convicted of 
rioting only, and sentenced each to one 
vear’s rigorous imprisonment. Two of 
them, appellants Nos. 3 and 8, were con¬ 
victed of dacoity only, and sentenced each 
to three years' rigorous imprisonment. 
The appellant, No. 1, was convicted on 
both the charges, and was sentenced to 
three years' rigorous imprisonment for 
dacoity and one year’s rigorous imprison¬ 
ment for rioting, the sentences to run con¬ 
currently. 

The first point taken in this appeal is 
that the trial is vitiated for failure of the 
Trying Court to comply with the provi¬ 
sions of s. 300 of the Cr. P. 0. It is stated 
in the afiidavit filed on behalf of the 
accused that the depositions were read 
over to the witnesses, and that, though this 
was done in the presence of the accused 
persons, it was done in such a manner 
that the accused persons could not hear 
the evidence read; and further that while 
the evidence of one witness was being read 
over to him, the evidence of another 
witness was being taken in the Court. To 
rebut this the ])rosecution liave produced the 
statement made by the stenographer who 
read over the evidence to the witnesses. His 
account is that he read out the depositions 
of all the witnesses in the presence of all 
the accused persons, sitting at a place near 
middle of the dock in which the accused 
were standing, and he did so rather in a 
loud voice so as to reach the ears of all the 
accused, during titlin hours, and when 
the examination of the witnesses was 
finislied for the day. We do not attach 
much importance to the question whether 
the evidence was read sufficiently loud 
to be heard by all the accused. If any 
of the accused had any ground to object 
that they were unable to hear, they 
should have at once complained to 
the learned Sessions Judge, and this 
could have been remedied. No such com¬ 
plaint appears to have been made at the 
time, and we do not believe that the 
evidence was read in such a low voice 
that it could not be heard by the 
accused. But the other statement in the 
affidavit filed on behalf of the accused that 
the evidence was read over while the other 
witnesses were being examined is far more 


important. If this was done there was 
compliance with the direction of s. 360 
of theCr. P. C., since in that section the 
intention is that the evidence should be 
read in such a manner that the accused 
can hear what is being read and take 
ol>jection to it. Obviously they could not 
at one and the same time listen to the 
evidence that is being read over and the 
evidence of a fresh witness that is being 
recorded. The statement on behalf of the 
accused is a statement on oath. To rebut 
it there is nothing but the report of the 
stenographer which is not on oath. The 
learned Sessions Judge who held the trial 
has been transferred, and there is con¬ 
sequently no report from him as to what 
actually happened. Under these circum¬ 
stances we must hold that the sworn state¬ 


ment has not been rebutted by the unsworn 
statement. Further, even if the stenogra- 
idier’s statement be accepted, the method 
in which the evidence was read over would 
not be in accordance with the first clause 
of s. 360 of the Cr. P. C. That clause 
provides that, as the evidence of each 
witness is completed, it shall be read over 
to him. That means that the evidence 


shall he read over before the examination 
of another witness is commenced. It is 
unnecessary to consider whether such a 
failure to comply strictly with the pro¬ 
visions of this section would necessitate 
a re-trial, since, as already stated, we do 
not accept the stenographer's statement 
in preference to that in the affidavit, and 
the affidavit, shows that there was no read¬ 
ing over “ in the presence of the accused, 
as we interpret those words. We must, 
therefore, liold that the trial was vitiated 
and a re-trial must be ordered. 

The learned Counsel, who appeared on 
behalf of the appellants, was prepared t 
argue 14 other points on behalf of m 
clients. We have not heard him on an 
these points. A large number of them may 
notarise when the case is re-heard, sm 
they are based on the contention that tne 
had been mis-direction in the chaige 
tlie Jury. At the fresh trial, if 
a fresh trial before a Jury, the charge ' 
be based on the evidence given in 
trial, and cannot be said that there is ^ 
probability that the mistakes, 
this connection would be repeated. ^ 
there were certain points of law whicn 
urged which we have thought it n 
saiy to consider in order that if tnero 
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been my mistakes they may be i ectilied 
at the trial. 

One of these points relates to the dacoitv 
charge. Ihis charge is in the following 
terin^s that you, on or about the 3rd dav 
of September ly22, at Telinipara, i), .i. 
iihadreswar, committed dacoitv in ll'e 
shops, stalls and houses of Hindus in 
and about the Victoria Mill Bazar cn 
shops of Padarat Bha and Sitaram and 
others, and thereby committed an offence 
punishable under s. 395, Indian Penal 
tode. According to the case for (he 
prosecution, in consequence of a dispute 
between Muhammadans and Hindus, tlie 
appellants and others who are Muham¬ 
madans, raided and looted a large number 
of shops m the bazar. Evidence has been 
given of the looting of as many as GO shops ? 

ine looting of each of these shops must be 
Held to be a separate offence, and it is bv 

no means certain that, even on the case for 
tne prosecution, dacoity was committed 
every time a shop was looted. Though the 
number of rioters far exceeded five, it does 
bot necessarily follow that there were as 
many as five persons looting each individual 
snop, nor does it necessarily follow that 
wneu each shop was looted there was force 
or violence used in every case which would 

offence the aggravated one of 
acoity. However, as there must be a re- 
m not necessary to consider what 
as the effect of charging as a single 
coity what were in fact large number 
01 separate offences. At the re-trial it will 
e open to the prosecution to have charges 
amed in respect of one or more individual 
® they are prepared to prove, 

Pnf oan proceed on those charges, 

nftf -^0 tbink that charges of dacoity should 

hair against those appellants who 

acquitted of dacoity at this trial, 
think it is a matter for consider- 
oflBcers of the Crown wdiether 
At all frame charges of dacoity 

narir 1 • j dacoities were not of the ordi- 
fesairt*^! ^?mmitted by a gang of pro- 
anH j thieves, but were aggravations, 
rmf serious aggravations of the 

p/\n‘oiA tbe oflScers of the Crown to 

af jv whether it w-ould not he sufficient 

only ^ to proceed on charge of riot 

C(^if been asked by the learned 
lor the accused to make a special 
aT,3®endation in the case of the feth 
i^P ilant, Abdul Gani Jamadar. We are 
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vh*?r*ri‘ been con- 

Mctui bolh of noting and ol dacoity in 

conncclKai with this occnneace ; for the 
loriner he Ims lieen sentenced lo one 
>ears, and loi; tlie latter to two years’ 
rigorous iin|.n-^oninent. In consequenco 
Ola previous conviction in the charge 
ot a noting i]jo leaiiud .^’esnons Judge 
directed the Jiny that li.ey should not 
convict linn on the charge of riotin^- 
flamed against liim at (his trial, and we 
Jioid that tills was a ))roi)er direction. It 
seems to us wortliy of consideration wliether 
It is desirable tiiat lie should be a^uiin 
charged in respect of anotherdacoily arising 
out of the same occurrence. " ° 

Another jioint of law on which thei'e is 
said to have been an error committed was 
in regard to the first information. It was 
urged that the First Information was not 
ically the First Information as it was 
recorded by the Police Officer after he had 
been investigating the case for two hours 
or more. \\ e liold tliat, liaving regard 
to the facts that have been placed before us, 
tins information must be held to be an 
information wliich was recorded under s. 151. 
Though some enquiry was made before 
this information was recorded, it could not 
bean investigation under Ch. XIV of the 
Or. 0. P., since before there could be an in¬ 
vestigation under that Chapter there must 
be an information given to an Officer 
in charge of a Police Station, and I’e- 
duced to writing liy him. No such 
information had been recorded until 
the statement Ex. 10 was taken in (his 
case. Our attention has been drawn 
to several rulings on this point. It is 
unnecessary to discuss them in detail, but 
in some of them the facts will be found to 
differ on this point that the information 
had been recorded prior to the recorded 
statement which, it was held, could not 
be proved as the First Information. In 
others of the reported cases the real 
point of the ruling is not that the 
statement is inadmissible, but having 
regard to the late stage at which it was 
recorded it has lost a great deal of its 
evidentiary value. We hold there is no 
substance in this objection. 

. On the next point, as regards the errone¬ 
ous admission of evidence, we hold tliat 
the learned Counsel for the defence made 
a sound contention. In the charge lo the 
Jury the learned Sessions Judge has 
referred to the evidence of P. W. Nos. 77 
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jind lUO, Protflp SiiisP and Sheo Lakhan 
Singh, al.iout an incident which took place 
on \he day after the occnrrence. Their 
evidence i> that there the appellant Ba>ir 
wanted lo convert Sheo Lakhan to Islainisni 
and threateud to beat him if he did not 
agree. This incident on the day after the 
occurrence is totally irrelevant to either 
of the charges framed, and the evidence 
should not have been admitted. 

The last point on which we have heard 
arguments relates to the depositions of 0 
witnesses which were admitted in evidence 
at the Sessions Court on the ground that 
the witnesses were dead or could not be 
found. We express no opinion as to the 
suhicieiicy of the evidence which was adduo 
ed to render those depositions admissible 
under s. 33 of the Evidence Act. But 
we must point out that, if it is sought to 
use these depositions at the trial, the Court 
must first be satisfied that they were record¬ 
ed after due compliance of the provisions 
of s. 3ti0 of the Cr. B. C. since it is urged 
that they were not so recorded l)y the Magis¬ 
trate. 

For the above reasons we allow this 
appeal. We set aside the convictions of the 
appellants, and direct that they all, except 
Abdul (}ani Jamadar, be re-tried on the 
charge of rioting. The appellants Ashgar 
Miya, Ramjan Sardar and Abdul Gani 
Jamadar may be re-tried on properly framed 
charges of having committed dacoity if the 
officers of the Crown think it necessarv lo 
do so. If no charges of dacoity are framed, 
the re-trial may take place before any First 
Class Magistrate to be selected by the Dis¬ 
trict Magistrate. 

z. K. Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal ReikrenxkNo. 15 of 1925. 

April 7. 1925. 

Present: —Mr. Dalai, J. C. 
EMPEROR— Appucakt 
versus 

PERU AND OTHERS—ACCUSED. 

Criminal Procedure Code {Act V of 1S08), s. 337 
{2-Ay-Approver—Commitvient to Se.<}sions~ 2 \pprover, 
whether must he comviitted along with accused. 

The meaniDg of the provision contained in s. 337 
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(2-.\^ cf the. Cr. P. C. is that wlienover an approver is 
examined the Magistrate has no jurisdiction to pro¬ 
ceed with the trial hut uiust commit the accused 
I'orson.s for trial to the Court of Session. It does not 
mean that liie approver should be committed 
for trial along with the accused persons. 

Reference made by the Sessions Judge, 
Gonda, with his Letler No. 277-XV', dated 
the 7th 'March 1925. 

ORDER. —I made an attempt in my 
administrative capacity to explain s. 337 
(2 A) to Magistrates but no attention is 
paid to my letter. That clause runs as fol¬ 
lows :— 

“ In every case where a person has accept¬ 
ed a tender of pardon and has been examin¬ 
ed under sub-s. (2) the Magistrate before 
whom the proceedings are pending shall, 
if he is satisfied that there are no reasonable 
grounds for believing that the accused is 
guilty of an offence, commit him for trial to 
the Court of Session or High Court, as the 
case may be.” 

The word ' him ’ underlined (itali¬ 
cised) by me above does not refer to 
the person who has accepted a ten¬ 
der of pardon, but refers to the accu¬ 
sed. What the provision of law means 
is that whenever an approver is examined 
the Magistrate has no jurisdiction to pro¬ 
ceed witli the trial, but must commit the 
accused persons on trial to the Court of 
Session. It does not mean that the approver 
should be committed for trial along with 
the accused persons. It is the common rule 
of interpretation that the pronoun refers to 
the person immediately preceding. ^ Here 
the person immediately preceding is fhe 
accused and not the approver. The matter 
is further made clear by the provision oi 
cl. (3) which directs the Courts what to do 
wdth the approver. The direction is 
the approver unless he is already on bwi 
shall be detained in custody ^dtil tn 
termination of the trial. There would oe 
no necessity for such a direction if 
approver had to be committed to tn 
Court of Session along with the accuse 
persons. » 

It is obvious that Nur ■ 

approver has been committed to theCour j 
Session under a misapprehension, f i 

his commitment and direct that he be i 
tained in custody until the termination , 

the trial. ^ 

z. K. Order accordingly* i 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree 
No. 212 OF 1923. 

February 11, 1925. 

Present: —Justice Sir Hugh Walmsley, Kt., 
and Mr. Justice Chakravarti. 

■ SREE LAL CHAMARIA— Plaintiff 

—Appellant 

V^VSllS 

Sib HARIRAM GOEXKA, Kt., and 
AN ornBR—D efendants—Respondents. 

Specific performance — Damages for breach of con¬ 
tract — Readiness to perfoinn contract — Repudiation of 
contract, e-fftetof—Discretion of Court. 

In order to claim specific perfonnance of a contract 
or damages for its breach, the plaintiff must prove his 
readiness and'willingness to perform liis own part of 
the contract, [p. 738, col. 2.] 

Readiness and willingness to perform a contract 
imply not only the disposition but the capacity to 
perform the contract. [i6id.] 

When the defendant has repudiated the contract 
before the filing of the suit, the plaintiff is absolved 
from proving his readiness and willingness to perform 
the contract, ftbid.] 

The claim for a decree for specific performance of a 
'contract is not a matter of right. The Court has to 
consider Uie whole of the surrounding circumstances 
and the position of the parties, and then to consider 
whether it should grant specific performance or give 
damages in lieu thereof, [p. 740, col. 2.] 

Appeal against a decree of the Subordi- 
liate Judge, First Court, Howrah, da^-ed 
•the 29th June 1923. 

Messrs. N. N. Sirkar, S, C. Bo:se (with. 
him’B&hxiQManmatha Nath Rotj and JntJu 
Prokash Chatterjee), for the Appellant. 

Dr. S. C. Basak (with him Babu Paresh 
Gkunde.r Mitter), for the Respondents. 

JUDGMENT. 

Chakravarti, J.— The plaintiff appeals 
against a decree of the Subordinate Judge 
of Howrah dated the 29th June 1923dismiss- 
inghissuitforspecific performance of a con¬ 
tract for sale of lands and in the alternative 
for damages, which was ultimately, in the 
oircumstances which had happened, limited 
■to a suit for damages onlj*^ for breach of 
oontraet. The facts are these: The defend¬ 
ant by a contract dated the 27th March 
1920'^gi-eed to sell to the plaintiff 74 and 
odd cottas of lands in Howrah at the rate 
of Rs. 9,001 per cotta. It is admitted that 
there was a supplementary verbal contract 
when it was found that the moitgaged pro¬ 
perties together with other properties had 
been advertised for sale in execution of a 
mortgage-decree dated November 13, 1917 
‘obtained’ by the Maharajah of Darbhanga 
in the Original Side of this Court. By this 
latter contract the plaintiff undertook to_ 
l^ay off the entire mortgage-decree. This 

47 
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verbal contract Was admitted by the plaint¬ 
iff as will appear from what follows later 
on. The j>laintiff brought this suit on the 
8th May 192(1. 'I'he properties were sold 
on July 14, 1920 and then the claim 
was limited to a prayer for damages only. 

The defence was a prolix one. It denies 
the validity of tlie contract, although its 
execution was admitted. The Issues Nos. 3 
4 and 5 embody the main points of contro¬ 
versy between the parties. 

The learned Subordinate Judge found 
that the contract was vitiated by undue in- 
tluence and that the plaintiff failed to per¬ 
form his part of the contract and that the 
plaintiff was not in a position to I’aise suffi¬ 
cient money to carry out the term of the 
contract. He also found that the suit liled 
on the 8th May was premature. In the 
result the suit was dismissed with costs. 
Against this decree the present appeal has 
been filed. 

Before I deal with the points Avhich arise 
in this appeal I shall very brielly state the 
facts and circumstances which are admitted 
to have transpired between the date of the 
agreement, i. e., 27th March 192U and the 
date of the institution of this suit, i. e., the 
8lh of May of the same year. 

After the execution of the agreement, a 
further verbal arrangement, taking the ver¬ 
sion admitted by the plaintiff, took place 
to the effect that the plaintiff should pay 
off the mortgage-decree and until the sale 
of the Howrah proiierties, the title-deeds 
should be held by the plaintiff as security 
for the advance and after the sale of the 
Howrah properties, the title-deeds of the 
other properties should be held by the plaint¬ 
iff by way of security for the amounts paid 

in excess of the sale price. 

On the 27th the attorney for the defend¬ 
ant wrote to B. N. Bose A Co,, the attor¬ 
neys for the mortgagee to deliver the title- 
deeds to the plaintiff’s attorney on his 
accountable receipt. After some correspond¬ 
ence the Receiver and the mortgagee’s 
attorney declined to part with the title-deeds 

or to postpone the sale. 

On the 8th April, 1920, Mr. P. N. Sen, 
the attorney for the plaintiff, wrote to 
Messrs. B. N. Bose A Co., a letter in which 
he enquired what the actual amount due to 
the Maharaja was and also stated that his 
client was prepared to pay the whole of the 
Durchase-money in satisfaction of the entire 
Mount due under the mortgage with in¬ 
terest and costs. In reply to this letter 
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Messrs. B. X. Bose Co, wrote that the 
mortgagors had alread}* had the account of 
the money due under the mortgage. 

On the 26th of April. Mr. P. N. Sen wrote 
to the defendant a letter which stated tliat 
'dn view of your present intention of get¬ 
ting out of the agreement, I have to give 
you notice that my client will take legal 
steps to enforce the agreement without any 
further reference unless you immediately 
declare that you have no intention to go 
back on the agreement and name your 
solicitor, etc/’. 

On the following day the plaintiff's at¬ 
torneys wrote to the Receiver Mr. S. N. Bose 
informing him that his client was willing 
to pay the price agreed under the contract 
if the Receiver would agree to sell the 
Howrah preperty to the plaintiff and he 
also offered on behalf of his clients to pay 
off the entire sum due under the mortgage 
on condition that the Receiver should trans¬ 
fer the mortgage to the plaintiff. To this 
the reply was a curt refusal. 

On the 29th April Mr. P. N. Sen wrote 
to the defendant in continuation of his 
letter of the 26th that the plaintiff had 
accepted the title of the defendant and 
promised to send a conveyance for execu¬ 
tion by the defendant and asked the defend¬ 
ant “to arrange to have the property re¬ 
leased from the mortgage.” 

On the 3rd of May the plaintiff filed 
petition before the High Court in the mort¬ 
gage suit by the Maharajah. This petition 
has been quoted later on. 

Then this suit was instituted on the 8th 
May. The defendant filed his affidavit in 
answer to the aforesaid petition on the 17th 
of May and eventually the plaintiff declined 
to deposit the decretal amount as directed 
by Mr. Justice Rankin by his order dated 
the 17th May 1920. The defendant filed his 
written statement on the 9th July 192i). The 
Howrah properties were sold on the 14th 

July 1920 in execution of the Maharajah’s 
mortgage-decree for Rs. 8,61,009. 

The decHon of the case really depends 
upon the facts which appear from the 
documents filed in the case and the oral 
evidence has very little bearing on the 
matters. 

Mr. Sircar who opened this appeal for 
the plaintiff put his case on this short and 
clear ground, namely, that the plaintiff 
was absolved from showing that lie was 
ready and willing to perform his part of the 

contract, namely, the payment of the decree 


V. HAETRAM GOENKA. [8S t 0. 

held by the Maharajah of Darbhauga, and 
thus to save the property from sale, because 
the defendant had repudiated the contract 
before the suit was brought. In support of 
this contention he relied upon the case of 
Brititih and Beningtons, Ltd.^ v. N. W» 
Cochar Tea Co. (1). The proposition of law 
as broadly stated is undisputable, but then 
the proposition which remains to be estab¬ 
lished is, “Was there such a repudiation in 
fact as would attract the operation of this 
rule." Before I discuss the matter any 
further, I shall quote here a few material 
extracts from the judgments of this case. 
At page 63, Lord Atkinson said as fol¬ 
lows :—"Lord Abinger, in Demedina v. 

Norman (2), laid down that the words, ‘readi¬ 
ness and willingness’ used in such a connec¬ 
tion imply not only the disposition but the 
capacity to perform the contract” then 
says that "repudiation is accepted and acted 
upon by the seller, as it evidently was in 
this case, the seller is relieved from the 
performance of all conditions precedent, in¬ 
cluding the condition of being ready and 
willing at the dnle of repudiation,” At 
page 64 his Lordship goes on and 633^8 “In 
common sense the meaning of such an 
averment of readiness and willingness must 
be that, the noncompietion of the contract 
was not the fault of the plaintiffs, and that 
they were disposed and able to complete it 
if it had not been renounced by the 
defendant.” At page 65 as Lords Mans¬ 
field says [Jones v. Barkely (3).] "Thfl 
party must show he was ready; but, if 
the other stops him on the ground of an 
intention not to perform his pari, it is not 
necessary for the first to go farther and do 
a nugatory act". 

The passages which I have quoted are 
quite sufficient for the present enquiry* 
The plaintiff had not redeemed the mort¬ 
gage which w’as a condition precedent to 
the sale and the plaintiff has not shown 
that he was stopped from doing so. . 

Mr. Sircar admitted, though not in clear 
terms, that his client had not perfoimcd 
his pait of the verbal agreement, becauea 
there was clear repudiation by the defend- i 
ant before the suit was brought. It r® j 
necessary, therefore, to examine the evidence J 
to see whether this was established. | 

•I.! 

(1) aeSS) A. C. 48; 92 L. J, K. B. 62; 129 ^. T. 422; ; 

28 Com. Gas. 265. . > . 

( 2 ) tl842j 9 M. & W. 820 at p. 827; 2Dowl. (X-S*/ 

239; 11 L. J. Es. 320; 152 E. R. 347; 60 B. B- 2 } 2 . • ^ 

(3) (1781) 2 Poug. 684 at p 694; 99 P* | 
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wilh a view to understand this part of the repudiation oi 
ease, it would be very convenient to refer for tlie non-p, 
to the pctitioii which was put iu l)v tlie the oi’al a^Tce* 
plaiQtiff oa the 3rd of AMay 1920 only 5 dnvs lioned in i! 
before the suit was instituted on the 8t!i that he was ; 
of May 1920. In para. 0 at page 2.*^ the perf>nn his | 
subsequent verbal arrangement is set out. was raised oii 
In para. 10, at page 27; the plaintilY treated of the contra. 

the agreement for sale between himself and point in tlie c 

the defendant as subsisting and on that What then i 
basis he asked for permission to pay off the tion of the coi 
mortgage-decree and there was no allegation denial of the 
in that petition against the defendant which the writtensta 
could be construed as a repudiation of the of action arosi 
contract by him. The statement in para, of thecontract 
12 is practically the same as is the 8th plaint except 
paragraph of the plaint which I shall deal para. 12 of thf 
with later on. Now it is clear from this no definite f{ 
petition that the plaintiff was bound to breach of the 
carry out^ the terms set out in para. 6 of In para. 8 of 
this petition and this petition wasobvious- “He (the dei 
ly intended as a step in furtherance of that said property 
object, and this petition, as I have already of the said 
stated, does not indicate that he, the plaint- the plaintiff’s 
e from performing his part It seems to 

u j contract by any repudiation of it by to Court in 
the defendant and, therefore, he was not finite cause ( 

entitled to rely upon the rule of law quoted that the def 

®bove. ^ a higher pri. 

Mr. Sircar very strongly relied upon the cannot const! 
letter -of the plaintiff’s Attorney to the de- contract for 
feodant, dated the 26th April, for estab- This conduc 
Iwhing that the defendant had by omitting explained on 
to reply to this letter, repudiated the con- He might ha 
tract and, therefore, after waiting for a other purcha; 
reasonable time for a reply he was entitled the plaintiff 
to sue to enforce this contract without defendint if 
waiting for the result of this application, expect to bn, 
because the plaintiff was not bound to pay duct of the d 
^9 mortgage-money due to the Muharaj^h. treated as a 

f'trther relied up'm the the plaintiff. 
itIu which the defendant filed on the Then what 
I7bh May in reply to the plaintiif.s petition iff even thou^ 
tnftntionedabove. The subsequent acts and to the letter 
conaucb.pf the defendant may be useful in plaintiff treat 
i of the acts and conduct of the the defen lan’ 

uereadant before the suit was brought, but 29th April tl 
t»k‘ by the defendant upon proval of the 

plaintiff relies must be establish- perty and ac 
w by the acts and conduct of the defendant time for comj 
nil- finifc was brought. I quoted the such approve 
P aintiff 8 petition of the 3rd May only with April. In the 
^0 show that the contents of this the plaintiff 
.clearly negative the case of such ever as to t 
nlft s-s will justify the plaintiff to anything wh: 

nn ^® entitled to a convev'ance his Wey. It 

^©othof May when the suit was brought, tion that the 
*1X9 plajnt does not mention any plea of the terms ol 


repudiation of the contract as justification 
lor tiie non-performance of any terms of 
the oral agreement, wliich is not even men¬ 
tioned in 11 . Tnen again the plaintiff states 
thaUic was always ready and willing to 
perf u'm his put of ihe contract. No issue 
uas raised on the question of repudiation 
of the coritra.d although it is a material 
point in the case. 

_ What then is the evidence of the repudia¬ 
tion of the contract by the defendant. His 
denial of the contract in his affi.iavit or in 
the written statement cannot furnish a cause 
of action arose on the 27th March the date 
of thecontract. This has no meaning. The 
plaint except stating what is to be found in 
para. 12 of the petition quoted above gives 
no definite facts nor does it state any 
breach of the contract by the defendant. 
In para. 8 of the plaint the plaintiff states, 
“ He (the defendant) is seeking to sell the 
said property at a higher price in breach 
of the said agreement and in derogation of 
the plaintiff’s rights." 

It seems to me that the plaintiff rushed 
to Court in a hurry and without any de¬ 
finite cause of action. The vague rumour 
that the defendant was trying to securo 
a higher price for the Hoivrah properties 
cannot constitute a repudiation of the 
contract for sale dated the 27ih March. 
This conduct of the defendant may be 
explained on various hypothetical grounds. 
He might have been trying to find out 
other purchasers in case the bargain with 
the plaintiff failed, or it may be that the 
defendint if he got a better offer might 
expec.t to l)uy off the plaintiff. Thiscon- 
duct of the defendant cannot, therefore, be 
treated as a breach of the contract with 
the plaintiff. 

Then what was the conduct of the plaint¬ 
iff even tliough defendant gave no reply 
to the letter of the 26th April. Did the 
plaintiff treat that as a definite breach by 
the defendant? On the contrary on the 
29th April the plaintiff convej^ed his ap¬ 
proval of the defendant’s title to the pro¬ 
perty and according to the contract the 
time for completion of the contract after 
such approval was 30 daJ^s from the 2yth 
April. In the petition to the High Court, 
the plaintiff gave no indication whatso¬ 
ever as to the defendant having done 
anything which offered any obstacles in 
his Wey. It is quite clear from this peti¬ 
tion that the plaintiff was trying to evade 
the terms of the verbal and subsequent 
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agreement set out in the 6th paragraph 
of the petition. His endeavour seems to 
have been directed to obtain a conveyance 
of the Howrah properties without redeem¬ 
ing the entire mortgage as he was bound 
to do before he could demand a convey¬ 
ance from the defendant of the Howrah 
proi)erties in terms of the contracts ad¬ 
mitted by him. The prayer portion is 
significant. In his letter of the 2r)th April, 
upon which reliance was placed by his 
learned Counsel; the plaintiff intimated to 
the defendant that the conveyance which 
he ^yas ready and willing to accept, would 
require the Receiver to join as a party. 
This certainly did not contemplate a pre¬ 
vious redemption of the entire mortgage- 
decree of the Maharajah. Mr. Bose in Ids 
reply relied upon certain passages from the 
evidence to show that the plaintiff was 
informed by Junglu as to the defendants’ 
attempt to procure purchasers at higher 
value. This only explains and supports 
para. 12 of the petition but realiv does not 
establish such a repudiation which “ stop¬ 
ped ” the plaintiff so as to make his fur¬ 
ther acts nugatory. In fact the plaintiff 
did not treat the defendants’ conduct as a 
breach but on the contrary the plaintiff 
treated the contract as still an open one 
when he filed the petition of the 3rd Mav. 
On the evidence I have no doubt that both 
the parties were trying to take advanta<^e 
over each other. ® 

Dr. Bysak, who appeared for the respond¬ 
ents, supported the decree of the learned 
Judge although he very properly admitted 
that the judgment could not as a whole 
be supported The finding of the learned 
Suboidinate Judge that the contract was 
obtained by undue influence cannot he 
supported. There was no evidence of any 
undue influence or pressure upon tlie de¬ 
fendant who freely entered into the agree¬ 
ment for sale, though, it may be he did 
so with great reluctance. The learned Sub¬ 
ordinate Judge was unnecessarily severe on 
the defendant on the ground that he ac¬ 
quired wealth in a short time. 

We do not think, therefore, that the 
plaintiff has established any breach or re¬ 
pudiation of the contract by the defendant 
before the 8th of May and we also think 
that the plaintiff has failed to.carrv out 
the subsequent verbal agreement ‘ which 

was a condition precedent to the execution 
OT the Mala. It appears that the. plaintiff 

unwilling to undertake thehuWeh of 
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discharging the entire sum due under the 
Maharajah’s decree. 

The claim for a decree for specific per-' 
mance of contract is not a matter of right. 
The‘Court has to consider the whole of 
the surrounding circumstances and the 
position of the parties and then to consider 
whether in the exercise of its discretion, 
no doubt to be exercised on well-known 
princijiles, the Court should grant such 
relief or grant damages in lieu thereof. 
Here we are relieved hom such consider¬ 
ation when we find that the plaintiff's claim 
fails on the grounds stated before. 

The appeal fails and is dismissed with 
costs. 

Walmsiey, J.— I agree. 

H, Appeal dumisitd. 


RANGOON HIGHCOURt. 

Civil Miscellaneous Appeal No. 1-23 

OF 1924. 

March 5, 1925. 

Present ;—Mr. Justice Heald and 
Mr. justice Chari. 

MOOUEB DHARSEE akd Co.— 
Pl-untitfs—Appellants 

M. E. MOOLLA— Defendant—RE spotibffW. 

Civil Procedure Code (Act V of 1908), s. 4?, 0. XLI, 
r. 5~Letters Patent iRan.) cl. 13~Stay of execution, 
- Security- Order declaring fiujficiency of security, 
whether "judgment"-- Appeal, whether lies. 

Execution of a decree was stayed by the Appelfet® 
Court ponding the decision of the appeal. The order 
directed that the security already fumished by ih® 
judgment-debtor mgy be accepted with liberty to 
decroe-holder to apply for fresh or further security 
if It was decided that tlie security already funifshC" 
was invalid or insuflicient. The Trial Cotirt, on the 
application of the '^decree-holder, declared that the 
security already furnished by the judgment-debtor 
was sufficient: 

Held, that the order declaring the sufficiency of the 
security did not fall within the purview cd s. 4^ 
the C. P. C., nor •, was it a'‘judgment” within tn* 
meaning of cl. 13 of .tlie Letters Patent of the Rang^ 
High Court and that consequent!v no appeal w 
against that order, [p. 742, col. 1.] ‘ ^ 

Saraswati Harmony a v. Moti Barmonpa, 201«l. W 
<2; jl C. ICO; 17 C.^. N. 1240, Justices of the Pjau 
/or Calcutta v. Oriental Gas Co., 8 B. L. R. 433; H ' 

1 • 354 . AAmed V. Ayeshabai, 2 Ind. Cas. 167; 11 
L. R 218 and Tuljaram Row v. Alagappa Chetttur,9 
^,08. 340; 35 M. l,v(1910)M. W.N.697;8M. L. T. 
453; 21 M. L. J. 1, referred to. 
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order of the High 
in C. E. So. 114 o 


against an 
Original Side 

Mr. Das, for the Appellants. 

Mr. Keith (with him Mr. Doctor), for the 

K^spondent. 

JUDOMENT. —The plaintiffs, Messrs. 
Mooljee Dharsee &: Co. in Suit No. I.IS of 
1,022 on the Original Side of ihis Court, 
phtained a decree against M. Ph Moolla 
for Rs. 16,63,57U with costs ant! subsequent 
interest. In execution of that decree they 
on the 9th of April, 1924. for the 
arrest and imprisonment of the judgment- 
debtor. On the 10th April the matter was 
pl^ed before the Judge and on that day 
ihe Advocates for the judgment-debtor 
mentioned in Court that thev were 
instructed to file and appeal but had 
uot yet been able to obtain the necessary 
wnies. The learned Judge on the Original 
tUdein the exercise^of the discretion allow¬ 
ed by 0. XXI, r. 40 ordered the judg- 
meut-debtor’s release on his furnishing 
SMurity to the extent of 17 lakhs. This was 
clearly an interim order because the learned 
Judge said expressly that the question of 
staying executionwasa matter to be decided 
iu the Appellate Court. The judgment-debt¬ 
or Cjitcred into a bond himself and offered 
^.M-Moolla & Sons, Ltd., a limited liability 
Compapy as his security and that Company 
deposited the title-deeds of^ certain pro¬ 
perties with the Bailiff of the Court as 
WQUnty. Qa the 29th of April. 1924, the 
^ree-holder again applied forexecution by 

tpe urreat and imprisonment of the judg¬ 
ment-debtor on the ground that the judg- 

ment-qehlor had not obtained from the 
Appellate Court an order for stay of execu- 
k ft decree- 

holder filed an application asking that the 
IJP^Uient^debtor be called on to furnish 
Utfipf and sufficient security. In that ap¬ 
plication two objections to the security 
ycre taken: (1) that thesecurily itself was 
^Utucmnt ; (2) that the properly offered 
^ security belonged to E. M Moolla & 
&Q1>S, Limited, and that, therefore, in law 
not be a valid security. But, on 
we ^nd May, an order had been received 
wm the Appellate Side of the Court 
Waermg iwtcnm stay of execution of the 
P^^ding the disposal ofanapplica- 
^ slny which had been made in the 

Ppeal. ^iie applieation filed on the 3rd 
£ furnishing further security was, 
taerefore, kept pending. On the 28th May 


an order was passed on the Appellate Side 
to tb© followirii; effect: ‘‘After considering 
the mailer from ail jioiiiis of view I am 
ofopiiiion thai exffiition slnmld lie stavet! 
upon terms, Kx^rulion may be stayed 
pending the deci-ioii of this app^^al 'I'he 
security alieady giwn hring accepted with 
liberty to the respondent to apply for fresh 
or further security if it is decided that tlie 
security given is invalid or insufficient and 
subject to the further condition that if the 
appeal fails the appellant will pay interest- 
on the decretal amount from date to the 
date of decision at 9 per cent, per annum.” 
That order, in our opinion, contemplates a 
decision by the Original Side on the suffi¬ 
ciency and validity of the security offered 
and accepted and left it open to the decree- 
holders, if the seaurity should be found 
invalid or insufficient, to apply for fresh 
or further security. The Advocates on both 
sides construed the order as meaning 
that a further enquiry should be held 
on a frevsh application and on the 4th of 
June, 1924, an application was filed by the 
decree-holder praying for an enquiry as 
to the sufficiency and legal value of the 
security. The next day the earlier applica¬ 
tion dated 3rd May was withdrawn On the 
Ifith June the learned Judge on the Origin¬ 
al Ride, after disposing of certain objec¬ 
tions, remanded the matter for enquiry 
and report to the Official Receiver as to 
the sufficiency and legality of the security. 
The Official Receiver reported on the 11th 
July that, in hisopinion, the security offered 
was not sufficient and that the validity of 
the security was doubtful because it was 
not clear that Messrs. E. M. Moolla & Sons, 
Limited, had power to mortgage the pro¬ 
perty. The report was considered by the 
learned Judge on the Original Side and on 
the 28th July he passed an order in which 
he found, after personal inspection of the 
pro]ierty, that it was worth, on a con¬ 
servative estimate, at least 20 lakhs and 
he ordered a registered mortgage to he 
executed by all the share-holders of Messrs. 
E. M. Moolla & Sons, Limited. The last 
part of this order dispo.ses of the objec¬ 
tion of the validity of the security. It 
is this order liolding that the security 
tendered was sufiicicnt which is the subject- 
matter of the present appeal. It is object¬ 
ed before us that it was not a “judgment” 
within tlie meaning of cl. 13 of the Letters 
Patent and that, therefore, no appeal lie^ 
If the order came within the ambit of s. 47 
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of the C. P. Co it would be a decree and 
as such appealable ; and even if it did not, 
it would still be appealable; if it 
came under the wider term “judgment” 
used in cl. 13 of the Letters Patent. It i.s 
clear that an order relating to the suflici- 
ency of the security tendered is not one 
which comes within the purview of s. 47. 
There is direct authoiity on the point in the 
case of Saraswaii Barmonyar v. il7oti 
Barmonya (1), the facts of which are very 
similar to the facts of the present case. The 
High Courtof Calcutta, during the pendency 
of an appeal, ordered stay of proceedings 
in execution on the petitioner furnishing 
eecurity to the satisfaction of the lower 
Court. Security was furnished and was 
held by the Court to be sufficient. The 
decree-holder appealed on the ground that 
the security was insufficient. The learned 
Judge of the High Court said: “The order 
assailed in the present case determines no 
rights of the parties that are in controversy. 

■ It was this Court that directed that the pro¬ 
ceedings should be sta 5 *ed; and this Court 
attached the condition that security should 
be given to the satisfaction of the Court 
below. That security has been given to 
the Court below and it is satisfied with it. 
It is not proper to say that this order can 
possibly be regarded as an order determin¬ 
ing any of the rights of the parties, or can 
, be treated as a decree and be the subject 
of an appeal." The passage disposes of 
the argument that such an order is appeal- 
able because it comes within the purview of 

B. 47 of the Code, and, in our opinion, it also 
shows that such an order isnot a “judgment" 
within the meaning of that word in cl. 13 of 
the Letters Patent. The word “judgment" 
has been the subject of discussion in many 
cases beginning with the now classic case of 
the Justices of the Peace for Calcutta v. 
Oriental Gas Co. (2). It has also been the 
subject of exposition in two later cases, 
Ahmed v. Ayshabai (3) and TuljaramRow v. 
Alagaj^pa Chettiar{4). The result of these 
rulings see ms to be that the effect of the 
order as a whole must be considered. If 
after consideration as a whole the decision 
is one which, to nse the language of Couch, 

C. J., “affects the merits of the quc.stion 
between the parties by determining some 


(1) 20lDd. Cm. 72; 41 C. 160; 17 C. W. N. 1240 

(2) 8B.L.R.4fl3;17W.R.364. 

(3) 2 Ind. Has. TC7: 11 Ronl. L. R. 248. 

(4) 8 Ind Caa. 310; 35 M. 1; (1910) M. W N fi07- ft 

,14. b. T. 453; 21 M.L. J. 1. . ^ bJ7,8 


right of the law," then it will be appeal- 
able. Almost every order does, in a eerite, 
determine some right in law, but that 
this diciiim of the learned Chief Justice 
was not to be understood in this wide 
sense is shown by the succeeding sentence 
where he slates that a final judgment 
determines the whole case or suit and a 
preliminary or interlocutory judgn>ent 
deterndnes only part of it. Applying the 
test given by the learned Chief Justice 
as explained in the later judgments, it 
cannot be said in this case that any question 
determining the rights or liabilities of 
the parlies was decided by tlie order now 
under appeal. The execution of the dec¬ 
ree had already been stayed on the Appel¬ 
late Side. That side had also ordered 
the security already given to be accepted 
w'ith liberty to the decree-holder to apply 
for fresh or further security if it should 
be decided by the Judge on the Original 
Side that the security given was invalid 
or insufficient. As soon as the Judge on 
the Original Side decided that the security 
was valid and sufficient, the order of the 
Appellate Court becomes unconditional. 
All that the order of the Original Side 
determined was the right of the decree- 
holder to apply for fresh or further secu¬ 
rity. That right w-as a creation of the 
order made on the Appellate Side and 
cannot, in our opinion, be regarded as 
being one of the rights or liabilities of 
the parties in the execution proceedings on 
the Original Side. It is true that it is a pri¬ 
mary right of a decree-holder to have his dec¬ 
ree satisfied, but that right is subject to 
the discretion of the Appellate Court as 
to stay, and in this case tlie Appellate 
Bench ordered stay. It also ordered 
an enquiry on the Original Side as to the 
sufficiency of the security, and the leaiH' 
ed J udge on the Original Side, when be 
made the order which is under appe®! 
was merely carrying out the orders of the 
Appellate Bench and not determining any 
right or liability which arises between 
the parties in the execution proceeding® 
on the Original Side. For these re^oDS 
we hold that his order was not a “jutig' 
ment" within the meaning of cl. 
the Letters Patent and we dismiss the 
appeal with costs. Advocate's fee to be five 
gold mohurs. 

z. K, Appeal dismissed. 
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LAHORE HIGH COURT. 

First Civil Appbal No 2790 of 1931. 

March 5, 1935. 

Preseni*.*—3ir Sha<U Lai, Kr., Chief Justice, 
and Mr. Justice Harrison, 
f SRI HAM— Defendant—Appellant 

vei'sus 

KIDAHI PARSHAD-CHHDDI LAL- 

Plaintiffs—Respondents. 

■ Transfer of Property Act {IV of iSSi), s. 55 (2)— 
Salt of immoveable property—Title, covenant for — 
Presumption—Burden of proof—Time, whether of 
essence of contract. 

' A covenant for title is implied in a sale of immove¬ 
able property, and the onus lies on the vendor to 
prove a contract displacing that presumption. In a 
contract lor the sale of immoveable property time is 
not of the essence of the contract. 

Jamshed Khodaram. Irani v. Burjorji Dhunjibhai, 
S2Ind. Oas. 246; 40 B. 289; 30 M. L. J. 186: 3 L. 
W. 239; 19 M. L. T. 184; 14 A. L. J. 225; (1916) 1 M. 
AV. N. 229; 18 Bom. L. R. 163; 23 C. L. J. 358; 20 C. 
W. N. 744; 43 1. A. 26 (P. C.). relied on. 

First appeal from a decree of the Senior 
Subordinate Judge, Ferozepore, dated the 
let October 19Jl. 

Messrs. Sardha Ram and Kanksi Ram, 
for the Appellant. 

Mr. Manohar Lai, for the Respondents. 

JUDGMENT.— This appeal arises out 
of an action for specific performance, and 
the question for determination is whe¬ 
ther the plaintiffs are entitled to tho relief 
claimed hy them. The Subordinate Judge 
has decided that they are entitled to that 
relief, but the correctness of his decision 
is impeached by the defendant who has 
preferred an appeal to this Court. 

The facts may be stated briefly. On 
the 1st July 1919, the defendant agreed 
in writing to sell a bungalow known 
aa Jamshed Jiwali kothi situate in Feroze- 


was to the effect that he was not liable to 
deliver possessiuu of tlie property to the 
plaintiffs immediately after the execution 
of the sale deed, but the written agieement 
signed by him does not lend any support 
to this i)lea nor is there any reliable evi¬ 
dence to show tlia*" the plaintiffs agreed 
to let the defendant stay on in the bunga¬ 
low after the completion of tlie sale 
transaction. The same remaiks ap Ay 
vivtatis mutandis to the contention t nU 
the defendant was not liable for anv de- 

V 

feet which might sub«eqnently be dis¬ 
covered in his title Section 55. sub-s (2-of 
the Transfer of Property Act provides that, 
in the absence of a contract to the contrary, 
the seller shall he deemed to contract 
with the buyer that the interest which 
the seller professes to transfer to the buyer 
subsists, and that he has power to 
transfer tlie same. A covenant for title 
is implied in a sale of immoveable pro¬ 
perty and the onus was clearly on tlie 
defendant to prove a contract displacing 
that presumption. The evidence produced 
by him is wholly unsatisfactory, and the 
Trial Judge has rightly come to the con¬ 
clusion that no contract such as is con¬ 
templated by the aforesaid section has been 
proved. 

The contention of the defendant that 
the plaintiffs did not send to him a draft 
of the sale-deed witliin the period of one 
month prescribed by the agreement is re¬ 
futed by the documentary’ evidence on the 
record, and it is further clear that in a 
contract of the sale of immoveable propeity 
time is not of the essence of the contract 
—vide, inter alia Jamshed Khodaram Irani 
v. Burjorji Dhunjibhai (1). 


pore Cantonment to the plaintiffs for 
Rs. 22,000 and received Rs. 2,000 as earnest- 
money. He promised to execute the con¬ 
veyance within one month from the date 
of the agreement, but the plaintiffs allege 
that he failed to carry out his contract. 
They accordingly brought the present 
action in order to compel the defendant to 
perform the contract in specie. 

The action was re.sisted on various 
grounds, but the Subordinate Judge has 
demonstrated the frivolous character of 
the pleas set up by the defendant, and 
Jfter hearing the arguments advanced by 
Mr. Kanshi Ram we have no hesitation 
ih endorsing the conclusion of the Trial 

Court. 

One of the pleas ur^ed by \hp defendant; 


'I’he defendant agreed to sell the pro¬ 
perty to the firm known as ‘Kidari Par- 
shaa-Chhedi Lai’, and they were, there¬ 
fore entitled to bring the suit for specific 
performance. There is nothing to show 
that they committed a breach of the con¬ 
tract ' on the other hand all the circum- 
stances point irresistibly to the conclusion 
that as the price of property was rising, 
the ’defendant was endeavouring to put 
an end to the contract. It is admitted 
that, on the 15ih September 1919, he re¬ 
turned the earnest-money and informed 
the plaintiffs that “the transaction had 

in 12 Ind Cas. 216; 40 B. 289; 30 M. b. J. 186; 
. 239^ 19 M. L. T. 184; 14 A. L. J. 223; (1916) 

1 W N 229: 18 Bom. L. R. 103; 23 C. L. J. 358; 20 

C. w N, Vb « I- A. 26 (P. C.). 
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fallen througli." After waiting for a few 
months the ijlaintiifs invoked the aid of the 
Court, and we consider that there was no 
answer to the suit brought by them for 
the specific performance of the contract. 

We accordingly affirm the decision of 
the lower Court, and dismiss the appeal 
with costs. 

z. K. Appeal dismissed. 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeals Nos. 41 and 48 

OF 1923. 

February 2C,1925. 

Present: —Mr. Kennedy, J. C, and 
Mr. Raymond, A. J. C. 

PE VANDBAI— Appellant 

versus 

THAOOMAL PANJOOMAL— 
Respondents. 

Jurisdiction—Decree duly passed, whether can 
treated as nullity—Award directed to be filed, e-ffect 
of. 

Where there is a Tribunal having jurisdiction and 
there are jjarties over whom tliat jurisdiction is 
exercised and a decree is issued, it is not open to any 
t)ody to treat that decree as a nullity; t.n Uie cnntrarv 
it must be taken, until it is set aside in due course 
of law, to be valid, being in efTect llic oomniand 
of the sovereign power which regulates the relations 
of the parties to the litigation and to others fn 7JS 
cols. 1&2.] ■■ 

As soon as the Court decides to file an award it 
is to all intents and purposes a decree of the Court 
anti has precisely the same binding effect on the 
parties affected by it as a decree of the Court 
[p. ^45, col. 2.J 

Obiter.-This principle applies even to the case of 
a consent decree which has been passed by a Court 
being deceived or defrauded, and so long as the 
decree stands it cannot be treated as a nullity. [t6id.] 

Appeals against the j udgments and decrees 
of the Additional Judicial Commissioner 
Sind, dated the 13th September 1923* 
in Suits Nos. 1207 and 1112 of 1919. 

Mr. Issardas Udkaram, for the Appellant. 

Mr. Dipchand Chandumal, for the Re¬ 
spondents. 

JUDGMENT.— There were two bro¬ 
thers, Khushaldas and Tharumal. The 
j^dowof Khushaldas is Pevandbai and 
Tharumal IS now represented by Jethibai his 
daughter who is the wife of Thaumal. The 
litigation between Tharumal and Pevandbai 
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took the form of two Suits Nos. 1207 and 
1112 of 1919. In the suit filed by Pevandbai 
she asked for a declaration that she has at 
least a widow s estate in certain pi^jperty 
of Khushaldas and for an injunction direct¬ 
ing the representatives of Tharumal from 
interfering with her. On the other hand 
Jethibai who subsequently die J brought an 
action against Pevandbai asking for her 
ejection from part of the property which 
is alleged originally to have belonged to 
Khushaldas. Two suits were tried together 
and the principal issue was as to the effect 
of a certain award between Khushaldas 
and Tharumal which award was made under 
the Indian Arbitration Act and was filed 
as the procedure then was in this Court as 
Suit No. m of 1910. The effect of that 
aivard that there was a declaration that the 
whole of the property was the property 
not of Khushaldas but of Tharumal. That 
award has never been rescinded or set aside 
and is still in full force and in effect. If 
that award is a good award, it is clear that 
Pevandbai cannot succeed in her shit for 
a declaration and injunction and, on the 
contrary, the representatives of Tharumal 
are entitled to possession of property as 
against Pevandbai, That was the finding 
of the learned Additional Judicial Com¬ 
missioner and against that finding Pevand¬ 
bai has appealed. 

The decision took place upon a preliroi- 
nai'v point as to whether Pevandbai could 
go behind the award without bringing an 
action to have that award set aside. In 
consequence none of the facts have been 
ascertained. The allegation is that Khusbal- 
das w^ a maniac that he was deluded 
into signing a reference and the award 
was thus obtained by fraud inasmuch s* 
Khushaldas was not capable of acting in s 
legal capacity, the whole proceedings be¬ 
ginning up the award are void and tbe 
award itself is a nullity. Whether thoM 
facts are as stated we do not know, though 
it may be noted that it is not pleaded thW 
Khushaldas was ever found to be a lunatic 
on an inquiry. , 

But assuming the facts to be stated and 
assuming that by a proper proceeding 
would have been possible for Pevandbai to 
have obtained rescission of the award Md a 
declaration that the award was not 

on any of the parties to the reference, the 

question still remains whether she is entiW* 
ed to proceed with her suit on the haw 
that she need take no notice of the awt#" • 
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We are of the opinion, that she cannot. It 
is, DO doubt, well-established that in a case 
of a conveyance or an instrument no one is 
boimd to sue to rescind a void conveyance 
or instrument although he may, if so advis¬ 
ed, doso. .Thus a minor who has alienated 
his property is not bound to bring an action 
for the rescission of the deed or convey¬ 
ance. He may proceed to deal with his 
property as if the conveyance which is an 
actual nullity had never existed. But, how¬ 
ever, true this may be, as regards convey¬ 
ance and other instruments executed by 
private parties, there is no warrant for the 
doctrine that an order of a Court having 
jurisdiction can be treated as a nullity 
without the formal order of the Court 
which passed the decree or of some superior 
Court. It would be a very strange thing if 
that doctrine were sound, persons who 
wish to purchase property for instance 
know well enough that they must verify 
the chain of conveyances by which the 
-property has devolved upon the persons 
irom whom they are seeking to acquire it, 

-and they must carefully scrutinize the title 
of each successive owner in turn. But it 
wuld be an exrtaordinary thing that it 
ehould be required that persons dealing 
With property should satisfy themselves 
whether what was apparently a valid and 
binding decree of the Court was, as a 
■matter of fact, effective. The Courts will 
not find that the decree is a nullity except 
in the case where the Court was openly 
^ting beyond its jurisdiction or where it 
turns out, as a matter of fact, the decree is 
not between parties. That is to say, if a 
Court which has no jurisdiction whatsoever 
in the matter passes a decree which pur¬ 
ports to effect property not subject to its 
jwisdiction, that decree apparently would 
be a mere nullity and might possibly be 
diamgarded. Similarly if one of the parties 
to the proceedings had died before the con¬ 
clusion of the case and the Court had pro¬ 
ceeded to decree without having the repre- 
flontatives of the person been brought upon 
*he record, then the decree in so far as it 
Effected that person might very probably 
be a nullity and be disregarded. In both 
it would indeed probably be better 
S Court for rectification even 

" that course is not strictly speaking neces- 
But where there is a Tribunal having 
iwisdiction and there are parties over 
that jurisdiction is exercised and 

b© Court has issued its decree, it is not 
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open lo any body to treat that decree ‘as a 
nullity. On the contrary it must be taken 
until it i.s set aside by due course of law 
to be valid being in effect the command of 
the .sovereign power which regulates tlie 
relation of the parties to tlie litigation and 
to the others. 

It is true that there have been cases in 
which persons have sought to execute 
what is really a voluntary transfer Ijy means 
of consent decrees but there is no authority 
that even in such cases it is possible to 
deal witli a consent decree precisely on the 
lines of a conveyance. If any body has so 
deceived or defrauded the Court into pas.s- 
ing a consent decree, which it would not 
have passed having been better advised, 
then the correct course would be to attack 
tlie flecree itself by some appropriate pro¬ 
ceedings. As long as even a consent decree 
stands it cannot be treated as a nullity. 

The fact that this is an award but not a 
decree makes no difference in the principle. 
As soon as the Court decides to file the 
award, it becomes to all intents and pur¬ 
poses a decree of the C^ourt and lias ■ pre¬ 
cisely the same liiiiding effect on the parties 
affected by it as a decree of the Court. 

Now inasmuch as the award in Suit 
No. 326 of 1910 is still in full force and 
vigour and lias never been rescinded it 
must be held that the rights and liabilities 
of Khushaldas and Tharumal are definitely 
ascertained by that award. And that being 
so, it is perfectly clear that Pevandbai's 
claim to liold this particular property as 
widowof Khushaldas is done away with by 
that award because it distinctly declares 
that the propertv was not of Khushaldas 
but of Tharumal.* Similarly, on the othe.r 
hand Pevandbai has got no defence to the 
action of Thaumal because he is clearly the 
representative of Tharumal by virtue of the 
same award and Pevandbai is merely a 

trespasser on the property. 

The result is that both these appeals 

should be dismissed with costs. 

p 3 ^ Appeals dismissed. 

Z. K. 
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ALLAHABAD HIGH COURT. 

Ss:jnd Civil Api^eal No. 1305 of iy 23 . 

J line 5, 191^5. 

Pre^en?;—Mr. Justice Sulaiman. 

B. BHAGWAN RaI-Plaintiff- 

Appellant 

versus 

JADDURAJ RAI an'd another— 
Drfrsdants —Respondents. 

Cus’.om—Landlord and tenant—Xhadi land—Plot 
lyhig close to tenant's house, user or— Tenant, rights of. 

Wh-re an open pieci of land in a village lying 
close to a tenant's house has b^eu used by him for 
his domestic or agricultural purposes, there may be a 
presumption that his occupation of the plot is a part 
of his original contract of tenancy and that he is 
entitled to its user so long as he is not turned out of 
the village; but the user must be confined to the way 
in which it has been exercised in the past for the 
grant of which alone there can be a presumption. 
Tlie tenant is a licensee of the plot for the purpose 
for which lie has been using it, and lie has no right 
to alti*r its user and to utilize it for a different pur¬ 
pose altogetlier. For instance, a tenant would not be 
entitled to make constructions on an open site when 
he has been allowed to use the site for tying cattle or 
storing heaps of cow-dung cakes, [p 746, col. 2.] 

Basa Mai v. Ghayas-ud- lin, 27 A. 3.jfi;2A. L. J. 27; 
A. \V. N, (lt104) 276, and Jagan Xath v. Gurdiyal 
Singh, 10 Ind. Cas. 284, followed. 

Second appeal against a decree of the 
Second Additional District Judge, Gorakh¬ 
pur, dated the 21th of April 1923. 

Mr. Harnandan Prasad, for the Appel¬ 
lant. 

Mr. Shiva Prasad Sinha, for the Respond¬ 
ents. 

JUDGMENT. —This is a plaintiff’s 
appeal arising out of a suit for recovery 
of possession of land comprising 5 dhurs 
by demolition of a wall 20 cubits in circum¬ 
ference and 5 cubits in height. The plaint¬ 
iff’s case was that the defendants without 
the permission of the zemindar had started 
constructing a gala (turret) 20 cubits in 
circumference and 5 cubits in height on 
the plaintiff’s land, but that the wall had 
not been completed, and that it had not 
yet been covered with thatch. The defence 
was that the plaintiff was never in posses¬ 
sion of this plot, and the claim was barred 
by time. In para. 7 of the written statement 
it was further pleaded that the defendants 
used to build or repair such a gala 
for storing chaff every year when it was 
damaged by rain or flood. The Court of 
first instance found that the construction 
was a new one and was on plot No. 3 
of which the plaintiff was the owner. It 
found against the defendants on the 
(question of limitation and the question of 
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estoppel, which points were Qot arguetj 
before it. On appeal the learned District 
Judge has dismissed the suit. He has 
nut Set aside the finding of the First 
Couit that the plaintiff is the owner of 
the plot; nor has he set aside, the find¬ 
ing that the claim is not barred by 
limitation, and the defendants are in 
adverse possession of the site. He has 
nowhere suggested that the gala in dispute 
is not new. He Jias said nothing about 
the defendants’ plea that in previous years 
they used to have such a gala on this 
plot and used to repair it year after )"ear, 
The learned Judge has found that the 
piece of land in dispute has been "in the 
use and occupation of the defendants" as 
a sort of a second courtyard appertain¬ 
ing to their house. Although the learned 
Judge unfortunately has not stated clearly 
that the use and occupation has been for 
a very long number of years, I take it 
that when he thought that it was a sort 
of a courtyard appertaining to the de¬ 
fendants’ house he meant to find that the 
defendants have been using and occupy¬ 
ing it for a very long time. The learned 
Judge has, however, thought that because 
the land has been in the use and occupa^ 
tion of the defendants, the latter are 
entitled to build upon it. 

It is true that, if an open piece of land 
lying close to a tenant’s house has been 
used by him for his domestic or agricul¬ 
tural purposes, there may be a presump¬ 
tion that liis occupation of the plot is a 
part of his original contract of tenancy 
and that he is entitled to its user so long 
as he is not turned out of the village; 
but the user must be confined to 
the way in which it has been e.Kercised 
in the past for the grant of which alone 
there can be a presumption. The tenant 
is a licensee of this plot for the purpose 
for which he has been using it. He would 
have no right to alter ils user and utilize 
it for a different purpose altogether—tu'de 
Basa Mai v. Ghayas-nd-din (1) and 
nath V. Gardiyal Singh (2). Nor would 
a tenant he entitled to make constructions 
on au open site when he has been allowed 

to use the site for tying cattle or stori^ 

heaps of cow-dung cakes. From the plea®* 
ings I gather that the construction com¬ 
plained of is a sort of a kachcha building 
which will ultimately be covered witn 

(1) 27 A. 356; 2 A. L. J. 27; A. W. N. (19W) 276. 

(2) 10 Ind, Cas. 384, 
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ihatoh and in which chaff would be kept 
Md preserved. If the defendants have 
^eyer before made any construciion of 
this kind on the land in question, in my 
,opinion, they would not against the will 
^of the zemindar be entitled to do so. It 
,would be putting thp land to a slightly 
.different use and would be erecting con¬ 
structions on it which never existed before, 
,and for which there is no presumption 
,that the zemindar ever granted permis- 
.sioh. It is true that a kachcha building 
and one of small value may be removed 
at any ^ime, but this would not deprive 
XhQ zemindar of his right to object to its 
.being constructed. If once a i>achcha 
building is allowed to be built there would 
be nothing to prevent the tenant from 
gradually extending it or raising its 
height as it is washed away by llood 
year after year. 

j On the other hand, it is possible that 
.the defendants have been utilizing this 
land in past years for this purpose. Their 
own. case was that they used to have such 
a-gfuia .on this land year after year and 
when washed away or damaged by rain or 
flood they used to repair it. The learned 
Judge has not said a word about this 
defence. If it were established that the 
defendants have had galas over this plot 
of land in previous years, there would 
be a justifiable presumption that the 
occupation of this land was for this purpose 
also. 

I accordingly send down the following 
issue to the lower Appellate Court for a 
finding:— 

^ Have the defendants had similar galas 
in previous years over the plot of land in 
dispute ? 

No fresh evidence will be allowed. The 
usual ten days are allowed for filing 

objections. 

z. K. Order accordingly. 


* 

PATNA HIGH COURT. 

Civil Rkvision No. 554 op 1924. 

March 25, 1925. 

Present: —Mr. Justice Kulwant Sahay. 
W. I^. DANSFORD— Dbfb.soant— 

Petitioner 

versiis 

B. D. SHAW AND Co.—P laintiffs — 

-. . Opposite Party. 

Act [IX of 1008), s. 20, Sch. I, Art. 52- 
vww# tufplitd on credit—Suit to recover price of 


V. SHAW. 



gyyds- Liinifulioii, commencenunf of—Part payment 

of prinrlpol -lyimitafion, extension of. 

suit to r-?co\'* 1 'the pric.'of goods sui)pliod by h 
tradesinui on creclit for which payment ^va 3 to' be 
made on presentation nf l)ill.s is governed by .Vrt. 52 
of Sell, I to tb' liiinitatii'n .\et and limitation begins 
to run from tli > <late of the deliverv of the goods, 
[p. 748. col. l.J 

A part payment of principal will not give a fresh 
start of limitation under s. 20 of the Limitation Act 
unless the fact ofthepaymuit appears in the hand¬ 
writing of the per.son making the same. Ip. 748. 
eol. 2.1 ^ 


Appeal from an order of the Subordinate 
Judge, Darbhaiiga, dated the 19th Septem¬ 
ber 1924. 


Mr. b. C. D^forthe Petitioner. 

Messrs. .1/urart Prasad, Anirudhji Bar- 

man and ^[nand Prasad, for tiie Opposite 

Party. 

* 


JUDGMENT. —This is an application 
in revision on behalf of the defendant in a 
Small Cause Court suit. The suit was for 
recovery of a sum of money, principal with 
interest, for price of goods sold and deliver¬ 
ed by the plaintiffs to the defendant. The 
claim was for Rs. 207-12-0 as principal and 
Rs. 14S 14-0 as interest, making a total of 
Rs. 550 10-0. The defendant admitted a 
sum of Rs. 55-8-Oand deposited tfie same 
in Court and deniei his liability to pay the 
balance He further pleaded limitation. 

The Small Cause Court Judge has decreed 
the entire claim, and has held that the 
plaintiffs have proved their claim by pro¬ 
duction of their 5a/i?s. On the question of 
limitation he held that it was a case of 
running account and the claim was not bar¬ 
red by limitation. 

The only point raised in the present 
revision bv the defendant is that the claim 
for the balance not admitted is barred by 
limitation. The plaintiffs are tradesmen 
and they used to supply goods to the de¬ 
fendant on credit and used to make up their 
bills and present the same to the defendant 
■with vouchers. It appears that the transac¬ 
tion between the plaintiffs and the defend¬ 
ant has been going on from sometime 
before November 1920. On the 29th No¬ 
vember 1920, the plaintiffs presented a bill 
to the defendant for a sum of Rs. 309-12-0 
for goods supplied during the period from 
19th May to 29th November 1920. This sum 
of Rs 309-12-0 was made up of Rs. 157-8-0 
being the price of goods supplied during 
the same period and a sum of Rs. 152-4-0 
being the balance due on account of a 
previous bill. The defendant’s case is that 
when the previous bill presented to 


748 


FAZARA KBATUM BIBI 

him he denied his liability to pay the price 
of the goods valued at Rs. 152-4-0 and admit¬ 
ted the rest of that previous bill which 
was p li 1. His allegation is that no vouchers 
Were produced for the goods for which 
Rs. 152-4 u was demanded and he refused to 
pay the same. In the bill presented on the 
2Jth Xovember 19.0, the amount of 
Rs. l}2-4-() was again included without any 
vouchers, and he agciin refused to pay the 
same, but paid the lialance of the bill. 
Subsequently bills were presented for goods 
supplied and the defendant says that the 
sum of Rs. 152-4-0 was again included in 
those bills which he refused to pay. The 
present claim of Rs. 207-12-0 is made up of 
Rs. 152-4-0 due on account of the previotts 
bill, and Rs. 55-8-0 for goods supplied sub¬ 
sequently. The defendant admits bis liabi¬ 
lity to pay the Rs. 55-8 0 and did in fact 
deposit this amount in Court. As regards 
Rs. 152-4-0 he denies his liability and pleads 
limitation. 

The learned Judge in the Court below 
has found that Rs. 152-4-0 was due from the 
defendant and this question cannot be 
agitated in the present case. The only 
question for consideration, therefore, is as to 
whether the claim for Rs. 152-4-0 is barred 
by limitation. 

It is not disputed that this sum of 
Rs. 152-4-0 is the balance due ou account of 
the bill presented before November 1020. 
But, it is contended that, as there was a 
running account between the parties, and 
there was payment made within the period 
of limitation in part satisfaction of the 
debts, the claim is saved from limitation. 

On behalf of the plaintiffs it is contended 
that the Article applicable is No. 85 of the 
First Schedule to the Limitation Act. To 
my mind, this Article has no application 
to the present case. It was not a case of a 
balance due on a mutual, open and current 
account where there have been reciprocal 
demands between the parties. It was a 
case of supply of goods by a tradesman on 
credit for which payments were made on 
presentation of bills. I think the Article 
applicable is Art. 52 of the Act, and the 
period of limitation is, therefore, three 
years from the date of the delivery of the 
goods. Admittedly the goods were deliver¬ 
ed beyond three years of the institution of 
the suit, and the claim would, therefore 
be barred by limitation. The learned Vakil 
dor the plaintifTs-opposile party, however 
relies on s. 20 of the Limitation Act, and 
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contends ^ that part of the principal of 
debt having admittedly been paid befOT^ 
the e.xpiration of the period of limitation 
a fresh period began to run from the time 
of payment. But, in order to save limita¬ 
tion, on the payment must appear in th^ 
handwriting of the person making thd 
same.^ The payment alleged is that of 
principal and not of interest, and under 
the proviso to s. 20 a fresh period of limita¬ 
tion cannot be computed from the tim^ 
when the payment was made, unless the 
fact of the payment appears in the hand- 
wTiting of the person making the saipe. 
There is no allegation, much less proof, of 
there being any such handwriting of the 
person making the part payment in the 
present case, and the claim must, therefore, 
be held to be barred by limitation. 

The decree of the Court below must, 
therefore, be set aside and the suit dismissed 
with costs. The plaintiffs, will, of course, 
be entitled to withdraw the sum admitted 
and deposited by the defendant in the 
Court below. 

2. K. Decree set aside. 


CALCUTTA HIGH COURT. 

Afpeal FROM Appellate Decrer No. 1409 

OF 1922. 

February 24,1925. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

Srimati FA2ARA KHATUN BIBI— 

Pl AINTIFF— A PPBLLA NT 

versus 

MATIOR RAHAM.VN and others— 
Defendants—Respondents, 

Muhainvia'ifin Lniv — Marriage—Minor 
Contrict, nature of. 

In a case of marriage between Muhammadans me 
real contracting parties are the husband and the 

and under their personal law they are entitled to 
enter into a c.ontract of marriage even before they 
have become major under that law; and the contrww 
of such minors are entered into through 
guardians specified by their pei'sonal law. 
contracts are as good as those entered into by 
minor himself or herself for the purpose of oresung 
rights and obligations, ip. 749, col 2.] ji 

Mir Samvarjan v. Fakhruddin Mahomed 

13Ind. Cas.331; 39 C. 232; 16 C. W. N. 74;(1W9 g- 
W. N. 22; 9 A. L. 3. 33; 15 0. L. J. 69: 14 
5; 21 M. b. J. 1156; 11 M. L. T. S; 39I.A. 1 (P-W- 
distinguished. 
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Appeal against a decree of tlie Sub- 
Mdinate Judge, First Court, Chittngong, 
dated the 15th March 1922, affirming that 
'jf the Munsif, Third Court of that place, 
Iftted the 3rd February 1921. 

Babu Narendra Kumar Das, for the 

^pellant. 

&fau Ramdayal Dey, for the Respondents. 

JUDGMENT. 

SllhPa.wa.pdy 9 J,—In this suit for 
dower by a Muhammadan widow, one of the 
pleas raised by the defendants is that the 
amt is barted by the Law of Limitation. 
According to the plaintiff her husband 
died on the 27th February 1914. Accord¬ 
ing to the defendants his death took place 
sometime in 1913. There were several issues 

case but the only issue tried 
w the Courts below was one of limitation. 
The learned Munsif was of opinion that 
Art. 103 of the Limitation Act was appli¬ 
cable; bat he proceeded to examine the 
on the assumption that it was govern- 
?u 11 b, and found on the evidence 

All (the husband of the plaint- 
JhJ had died more than six years before 
^**3titution of the suit. He, therefore, 
held that the plaintiff’s suit was barred 
“Dentation. On appeal the learned 

^bordinate Judge did not agree with the 
Munsif that Yar Ali had died more than 
^ years ago as alleged by the defendants. 
Me was inclined on a consideration of the 
Wdence to accept the version of the 
plaintiff; but as he was of opinion that 
S c^e the suit was barred by limita¬ 
tion he did not enter any finding to that 
wect.^ On the question of limitation his 
^ plaintiff being a minor 

5 • time when the kabilnama was exe- 
^ registered, the marriage having 
pucen place with the consent of the father 
He Icaoilnama did not create any contract 
^tween the plaintiff and her husband and, 
perefore, Art. 116 did not apply to the 
prepnt case which was governed by Art. 103 
*Lthe Limitation Act. 

^ B^dgment the opinion of the 

ipau TrJ ■ cannot be supported. It is 

tl^t in marriages among 
“™3niadans where one of the contracting: 
to IS a minor, it is solemnized with 
uu w permission of the marital guar- 
cf the infant which has the effect of 
V .90®;tfact being entered into between 

married. In this 
*^iouiar case the kabilnama was executed 
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111 favour of the wife (the plaintiff;. There 
IS no question, tlierefore. tliat sJie was a 
paity to the contract. It is 'iifrnfjfi 
behalf of the re.spondent tiiat as^she was 
a minor at the time wlien this contract 
of marriage was entered into end as tliere 
could not he any si)ecific pei foimance of 
tins contract against hrr if. carntracrof 
marriage was void. It is suiprising to me 
that such an argument is advanced from 
the bar. In .support of the indefensible 

position taken by the respondent reference 

has been made to tlie case of Mir;Saruar~ 
jan y. Fakhruddin Miihoiinid ChowdkuTi ( 1 ) 

I fail to see any connection between that 
decision and tlie present case In 
that case it was held that if a contract 
was entered into on belialf of a minor bv 
a person who had no authority to bind 
the minor’s estate, the minor is not in law 
entitled to enforce such a contract for 

want of mutuality between the contractincr 

parties: That was the case of specific 
performance of a contract relating to pro- 
pert 3 ^ In a case of marriage between Mu¬ 
hammadans the real contracting parties are 
the husband and the wife and under their 
personal law they are entitled to enter 
into a contract of marriage even before 
they have become major under that law 
and the contract of such minors are 
entered into through their guardians speci¬ 
fied by their personal law. Those contracts 
are as good as those entered into by the 
minor himself or herself for the purpose 
of creating rights and obligations. The 
result of the adoption of the view urged 
by the respondents is that though the wife 
surrenders her person and enters into 
material obligations she is not entitled 
to claim the dower which the husband 
promised to pay to the wife as considera¬ 
tion for the marriage. The kabilnama was 
executed in favour of the plaintiff. The 
contract thus evidenced by it does not 
lose its character if the marriage was 
solemnized through the agency of a 
guardian. In my opinion the judgment 
of the lower Appellate Court cannot he 
upheld and must be set aside. It is 
hardly necessary to say that the law as 
to what Article of the Limitation Act is 
applicable to a registered kabilnama is 
practically settled. See the cases of Aisat- 


(1) 13 Ind. Cas. 331; 39 C. 232; 16 C. W. N. 74; (1912) 
M W N. 22; 9 A. L. 3.33; 15 C. L. J. 69; 14 Bom. L. 
R.'S; 21 M. L. J. 1156; 11 W. L. T. 8; 39 I. A. 1 (P. C.). 
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ulla V. Danes Mohammad (2) and Maham- 
mid Mazaharal Ahad Mahammad Azim- 
uddin Bhuian (3). 

The result is that this appeal is allowed, 
the dt^cree of the lower Appellate Court 
set aside and the case remanded to the 
Court of first instance for trial of all the 
issues raised in the case including the 
issue of the date of death of Yar Ali the 
husband of the plaintill The appellant 
is entitled to the costs of this appeal. 
The costs of the lower Courts will abide 
the result. 

Duval, J.— I agree. 

N*. H. Appeal allowed. 

(2) 70 Ind. Cas. 1G‘J: 50 C. 253; 36 C. L. .T. 370; 
a023) A. I. R. (C.) 152. 

<3) 7.3 Ind. Cas 17; 27 C. W. N. 210; 37 C. L. J. 108; 
/1923; A. I. R. (C.) 507. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 774 of 1923. 

February 6, 1925. 

Presenf;— Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice 

Covajee. 

BHAGVANLAL CHUNILAL-Plaintiff 

—Appellant 

BAl DIVALT— Defendant— 
Respondent. 

Hindu Lau'- -Will by wife relating to property in¬ 
herited by her from her paternal I'elations, validity of 
—Consent of husband—Wife living separately from 
husband, effect of. 

Where a Hiodu wife has lived separately and in¬ 
dependently of her husband for a long nunber of 
years he loses all rights of control over her including 
the right to control any disposition which she might 
make by Will of property inlierited by her from her 
paternal relations. 

Second appeal from a decision of the 
First Class Subordinate Judge, A. P., at 
Ahmedabad, in Appeal No. 139 of 1922, 
confirming that of the Joint Subordinate 
Judge at Nadiad, in Civil Suit No. 74 of 
1921. 

Mr. E. V. Divatia, for the Appellant. 

Mr. M. H. Mehta, for the Respondents. 
JUDGMENT. —The original plaintiff 
to this suit was one Parshottam Hargovan^ 
Das, who sued to recover from the defend¬ 
ants possession of the property in suit, 
alleging that his wife Bai Adat died on 
January 9, 1921, leaving behind her that 


property to which the plaintiff was the heir 
at law; that the defendants were withhold¬ 
ing possession of the same from him on the 
strength of an alleged Will by Bai Adat; 
and that as the plaintilf had not consented 
to it, it was not opeiative. 

The defendants wentto trial on the issues 
whether the Will by Bai Adat was valid, 
and whether the suit properties, or any of 
them, were other than Saudayika stridhan 
of the deceased Bai Adat. The Trial Judge 
found that the Will was valid, and that the’ 
property in suit was not Saudayika stridhan 
of Bai Adat. He considered in the circuras-* 
tances of the case that Bai Adat was entitled 
to dispose of such property by Will, although' 
her husband was alive, because the Will 
was not made during coverture, which was 
still understood to mean a state during 
which the wife was under the power of her, 
husband, and as it was admitted that Adat 
was living separate and independently of 
her husband at her father’s house for thirty 
or forty years till her death, she was not' 
under coverture. ’ 

In appeal the Judge said. 

‘‘Bai Adat stayed with her husband Pur- 
shotiam for a few years. She gave birth 
to four or five children who died long ago. 
Purshottam then married a second wife 
with the result that Bai Adat had to seek 
the shelter of her parents. She lived with 
her parents and in their house for about 
forty years prior to her death. During this 
time her husband never maintained her nor 
did he ever care to know how she was 
doing. She seems to have been treated as 
an abandoned wife." 

He agreed with the learned Trial Judge^ 

that Bai Adat really got her father’s pr^ 
perty as his heir, and referring to the deci¬ 
sion of Bhau V. Raghunath (1) said— 

"The ruling quoted by the appellant lays 
down that it is not open to a wife to dis* 
pose of her stridhan property exc^® 
Saudayika stnd/iau without her husbands 
consent or permission during coverture. 
The principle on which the ruling is based 
is that females are always subject to tne 
control of males even in a matter of dispo®^' 
tion of their separate property. This con¬ 
dition of control can exist when the 
reside with and are members of the .. 

of the controlling male persons. If 1 

band abandons his wife and fails to fdJ 
the obligations enjoined by Hindu Law 




(1) 30 B. 229; 6 Bom. L. R. 936. 
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his wife for more than a generation, he can¬ 
not claim the right of control over ihe pro¬ 
perty she acq«nreil in her piternal house. 
The law which gives a hiishand powers of 
control over the person and property of his 
wife also presents corresponding obliga¬ 
tions. If the latter are not discharged, The 
former must be treated as lost to a great 
extent. Bjii Adat had virtually cease I to be 
a member of her husband's family Her 
husband had. therefore, lost all control over 
her property and over her person to a great 
extent.” 

The appeal was, therefore, dismissed. 

The correctness of that derision has been 
contested in second appeal. We do not dis¬ 
pute for a moment the principles of Hindu 
Law as stated in Bhau v. Raghu7iath (1) with 
regard to the power of disposition by a 
wife^ over „ her non-Saudayika dridhan. 

But it is perfectly clear, as pointed out by 
the lower Appellate Judge, that the texts 
which are referred to in that judgment con¬ 
template quite a different state of ficts 
from those which have been proved to exist 
in this case, and we cannot know what would 
have been laid down, supposing the possibi¬ 
lity of a wife being separated from her hus¬ 
band for forty years could have been con¬ 
templated in those times. We think that 
the facts in this case are sufficient proof 
that although Bai Adat at law was still 
the wife of Pursholtam, he had lost all 
rights of control over her, so as to lose also 
the right to validate any disposition which 
™ make Will of property inherit- 
®“. Y from her paternal relations. We 
think this decision is in consonance with the 
yews which would prevail at the present 
K community. Both the Judges 

Who heard the case in the lower Courts are 

w 1 ^®’ think that they 

Would have decided the case, as they have 

if they thought that their decisions 
Would in any way offend the sense of the 
JJindu community. We, therefore, dismiss 
me appeal with costs. 

Appeal dismissed. 
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RANGOON HIGH COURT. 

Civil. I^K.visrox No. i92oF liJ2b 
Xoveinbei- 17, 192-1. 
rtrsviii .-—Mr. Justice Godfrev. 

MAI NCJ KIJANT GYI a\d uihkus— 

APFj.ICa.VTS 
re r.'iu.'s 

MA THKT IJXIN and others— 

Hes1’« INDENTS. 

Ciril Procedure Code (Act V of I0Ot;\ 0. IX rr 8 
0,0. XI. rr. L\ JI.O. XLIII, r. l>fi~()rder dhcct- 
intj discovery of document, failure to comply ivith - 
Dismissal of suit—Restoration -A ppeal—Remedy 
proper. ' 

Durin^r tlie pemlency of a suit tlie plaintilT u-as 
directed by an order of Court passed under r. I2of 
0. XI of ihe C. P. C. to make discoverv on rath 
regarding' docunu-nts w liich were or were not in liis 
possession relating to the matters in question. The 
plaintiff failed to comply with this direction and failed 
to put in appearance on tlie date lixed with the 
result that the suit was dismis.sed for want of jirostcu- 
tiou under r. 21 of 0. XI. This order was subsequent¬ 
ly set aside by the Court purporting to act under 
0. IX, r. 0 of the Code and liolriing that the dismissal 
order was really one iiassed under r. 8 of 0. IX : 

Held, that the order of dismissal was one passed 
under r. 21 of 0. XI of the C. I^ C., and tliat the pro¬ 
visions of r. t) of 0. IX of the Code were inapplicable 
to the case, inasmuch as the order of dismissal was 
appealable under O. Xl.lII, r. 1 (/) of the Code and 
the plaiiitilT's remedy was eitlier by way of appeal 
or by way of review, and that consequently the 
order restoring the suit must be set aside. 

' Civil revi.^iion against an order of the 
District Court, Jnsein, in Civil Regular 
No. 13 of 1924. 

Mr. Doctor, for the Petitioners. 

JUDGMENT. —In this matter the peti¬ 
tioners seek to revise an order passed by 
the District Court of Inseiu setting aside 
a dismissal order passed in Suit No, 13 of 
1924 of that Court and restoring that suit 
to the file. The present application is un¬ 
contested, the respondents not now appear¬ 
ing. 

it seems that during the pendency of 
the suit above referred to the respondents, 
who were the plaintiffs, were directed by an 
order of Court passed under 0 XI, r. 12, 

C. P. C.y to make discovery on oath of the 
documents which were or had been in their 
possession relating to the matters in ques¬ 
tion. They failed, however, to comply with 
this direction, although the case was ad¬ 
journed on three occasions toenallethem 
to do so, and in fact failed to put in any 
appearance, with the result that the suit 
was dismissed for want of prosecution 
under O. XI, r. 21, C. P. 0., and it was 
this order of dismissal, which the District 
Court set aside, purporting to act under 
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0. IX, r. 9, C. P. 0., and holding that the 
di3mis?al order was really one passed 
under (). IX, r. 8, C. P. C. 

It is clear that the order of dismissal was 
one passed under O. XI, r. 21, C. P. C., and 
that the provisions of 0. IX. r. 9, C. P. C., 
have been misapplied. The latter rule 
provides for the setting aside of a dismissal 
order passed under 0. IX, r. 8, C. P. C., 
upon sufficient cause being shown by a 
plaintiff for his non-appearance when the 
suit was called on for hearing; but it has 
no application to the present circumsances, 
where the case was fixed for the plaintiffs' 
compliance with the direction of the Court 
under 0. XI, r. 12, and the suit dismissed 
for their default in this respect under 
O. XI, r. 21, C. P. C. Such an order was a 
decree and was appealable under 0. XLIII, 
r. I (/), C. P. C., and the plaintiffs’ (res¬ 
pondents’) remedy was either by Avay of 
appeal or perhaps by way of review. 

A Court’s powers to set aside decrees 
are those that are given to it by Statute 
and to apply a rule, which could have no 
application, was clearly irregular and the 
order passed in such circumstances must 
be held to have been without jurisdiction. 

It, therefore, seems to me that the order 
of the District Court must be set aside and 
the dismissal order restored, this applica¬ 
tion being allowed with costs two gold 
mohurs. 

z. K. Application allowed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 29 of 1924. 

June 19, 1925. 

Present;—Sir Grimw’ood Mears, Kt., Chief 
Justice, and Mr. Justice Sulaiman. 

Syed TAJAMMUL HUSAIN— Plaintiff— 

Appellant 

versus 

BANWARI LAL and others—Defendants 

—Respondents. 

Custom —Occupiers of houses in village, whether 
entitled to transfer houses — Instances, large number 
of, effect of—Presumption^Burden of proof—Appeal, 
second—Finding as to custom, whether can be ques- 
Honed. 

Although the lindiDgs of an Appellate Court so far 
as they are finding^ of fact are binding in second 
appeal, nevertheless it is open to a Court in second 
appeal to consider whether evidence which has been 
found to be proved and instances which have been 


established do or do not establish a custom having 
the force of law. [p. 753, col. 1.1 

Where the question for decision is whether the 
occupiers of houses in a village are entitled by custom 
to transfer their liouses and a large number of sale- 
deeds is proved which show that occupiers in the 
village have been transferring their houses, the pre¬ 
sumption is that such a large number of transfers 
could not have taken place unless there was a right 
in the occupiers to make such transfers. When a 
large number of such instances has been established 
the burden lies on the zemindar to explain how it is 
that so many transfers were allowed to be made and 
the Courts are entitled to draw an inference in such a 
case that there must have been a custom to which the 
zemindar submitted, [p. 753, cols. 1 & 2.] 

Letters Patent Appeal against a judgment 
of Mr. Justice Kanhaiya Lai, dated the 29th 
of November 1923. 

Mr. S. A. Haider, for the Appellant. 

Dr. S. N. iSen, (for whom Messrs. B, 
Malik), and Mr. A. Sanyal, for the Respond¬ 
ents. 


JUDGMENT.-This is a plaintiff’s 

appeal arising out of a suit for ejectment 
on the ground that the plaintiff is a zemin¬ 
dar of the village and the contesting de¬ 
fendant is a person who has without any 
right purchased a house in the village and 
is occupying it. The pleas laised in the 
written statement were that the defendant 
vendor was the owner of the house and was 
entitled to transfer it. There was also a 
further plea that in this village under a 
custom the occupiers of houses were entitl¬ 
ed to transfer their houses. 

Both the Courts below came to the conclu¬ 
sion that the evidence produced by the de¬ 
fendant did not establish a custom having 
the force of law. They accordingly decreed 
the claim. On appeal a learned Judge oi 
this Court has come to a contrary conclu- 


Sion. 

We may note that there was another suit 
instituted by other zemindars oi this villas® 
against other transferees which had how¬ 
ever been dismissed by the Courts 
A second appeal was preferred in this Coi^ 
in that case and at the instance of tne 
learned Counsel for the appellant who was 
also Counsel for the appellant in the otne 
case the two appeals were connected togetp® 
and were ordered to be put up for heanuS 
together. At the time when these two co 
nected appeals came up for disposal tu 
learned Judge of this Court referred to i 
evidence on the records of both the ca 
inasmuch as both related to the 
custom in the same village and mSgj-e 
the two appeals by one judgment, 
were altogether 91 sale-deeds producea / 
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the defendant in the connected appeal 
.and 35 sale-deeds were on ilie record of the 
present case. He found that liie custom 
was established, but that the defendants 
had no proprietary right in tlie site and 
.were mere raiyats without adverse posses¬ 
sion. 

Although the findings of the lower Appel¬ 
late Court so far as tliey are findings of 
fact are binding in second appeal nevei the- 
less it is open to a Court in second appeal 
to consider whether the evidence \vhi(di has 
been found to be i>roved and instances 
which have been established do or do not 
establish a custom having the force of law. 
In the present case the plaintiff relied on 
an entry in the xvajib-ul-arz of the year 1872 
as well as on a judgment of the year li)l2 
and three compromise decrees besides 
certain oral evidence. The defendant on 
the other hand relied on a judgment of the 
year 1865 as well as a large number of sale- 
deeds of houses by occupiers in favour of 
cither zemindars or strangers. 

Assuming that the interpretation put 
upon the wajib xd-arz by the Courts below 
was correct and that it does not 
show that the right of residence 

could be transferred, nevertheless there 
was a volume of evidence consisting of so 
many instances of transfer for the last 60 
years on which the learned Judge of this 
Court could hold that there was legally 
sufficient evidence to establish the custom. 
The lower Appellate Court had brushed 
aside the sale-deeds by saying that they 
merely indicated that transfers had taken 
place, and had thought that unless the de¬ 
fendant established the circumstances under 
which those sales took place and also show¬ 
ed that the consent of the zemindars liad 
not been obtained they were not of much 
nnporbance. If the number of sale-deeds 
had been very small this view might have 
been sound, but as the number of transfers 
increases it becomes more and more pro¬ 
bable that such a large number of transfers 
Qpuld not take place unless there was a 
i^ght in the occupiers to make such trans¬ 
fers. When such a large number of in¬ 
stances had been established it did lie on 
W zemindar to explain how it was that so 
many transfers were allowed to be made. 
A very large number of these transfers 
Were made in favour of strangers who were 
zemindax's. Ibis impossible to believe 
that the zemindars would not come to know 
o| the appearance of these strangers in the 
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village and if liiey took no step lo object 
the Courl'i aic cntilled to draw the ijifercnoe 
that Ihcie must iiuve l)cen a ciiaLom to 
wiiicti tiicy sahmiticd. As to the judgment 
. it. 2 we may note that the evi- 
deiu*e produced l>efure the .Mnnsif was by 
no mcaii.s so vulumiuous. Tiie (.’ourL liad 
to decide the oxi^te^ce or nun-existence of 


llie alleged eii^tom on the evidence heiore 
it. Tiie evidtuu e which was ))ro(luce(l in 
that case was not t-onsidc-retl suHicient to 


establisii the cnslOiU. Althongn, therefore, 

the judgment is of some importance it 

cannot hv anv means be conclusive. On 

« 

the other liaud we find that at least in the 
year 1865 when the case mentionetl above 
was decided, it was stated lliat there hud 
been numerous transfers in the village. 
We also like lo add tlial although the entry 
in {he xvdjib-iU-ar: is a strung prinia fucie 
evi<ience of custom it is by no means con¬ 
clusive particularly as the raiytts and other 
occupiers of liouses are not parties tliereto. 

In this case, llierefore, we find it impos¬ 
sible to differ from the view taken l)y the 
learned Judge of lliis Oourt tliat the evi¬ 
dence adduced by the defendant was legally 
sufficient to establish the custom. We uc- 
cordinglv dismiss this appeal with costa, 
including fees on the higher scale. 

z, K. Appeal dismissed, 


BOMBAY HIGH COURT. 

Aiveal from Oudek No. 3 uf 1112-1. 

February 6, 11)25. 

PresHi: — All' Noruna Alicleoi, Ivr., 

Chief Justice, and Mr. Justice Coyajee. 

NILIvANTH VASUDFO SAMANT- 

ANU oruERs—D efendants—Afpeleant.s 

versus 

BALVANT BAND DRANG SA.MANT 

—Plaintiff—Respondent. 

Civil Procedure Code i.tcf I <\f I'JOS), a. 10.',, 0. \ If, 

10 0. XLIII. r. I {n}—Order direeOnu return »f 

lain* for prcsenialion to proper Courl Appeal^ 

r. Icooflhft L\ P C an appciil 
es from an order directing a plaint to be returned 
jr presentation to the proper Court. P roimllie order 
f tile Appellate Court, however, no second appeal is 

ompstent in such a case. _ r\* . • t 

Appeal from the decision of the District 
■nd4 at Ratnagiri, in Miscellaneous 
Appeal No. 13 of 1922, reversing an order of 
he Joint Subordinate Judge at Malvan, 
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^Ir. K. S. Parulekar, for the Appellants. 

Mr. T. A'. Walavalkar, for Appellant 
No. 1. 

Mr. A.G. Desai. for the Respondent. 

JUDGMENT.-The plaintiff filed this 
suit in the Court of the Joint Subordinate 
Judge at Malvan who held that the Court 
had no jurisdiction and directed the plaint 
to be returned for presentation to the proper 
Court. The plaintiff appealed to the 
District Judge, who held that the Malvan 
Court had jurisdiction in the case, and ac¬ 
cordingly sent it down for trial according to 
law. The defendants filed a second appeal 
to this Court, and the preliminary objection 
has been taken by the respondent’s Pleader 
that no second appeal lies. The order made 
by the Subordinate Judge was under 0. VH, 
r. 10. Under O. XLIII, r. 1 (a), an appeal 
lies under the provisions of s. 104 from an 
order under 0. VH, r. 10. Section 104 
says: “An appeal shall lie from the follow¬ 
ing orders, and save as otherwise expressly 
provided in the body of this Code or by any 
law for the time being in force from no 
other orders... (D any order made under rules 
from which an appeal is expressly allowed 
by rules.” Sub-section (2) says: “No appeal 
shall lie from any order passed in appeal 
under this section." It is clear, therefore, that 
this is an orderpassed by the District Judge 
in appeal from the order of the Subordinate 
Judge. That appeal was admitted under 
0. XLIII, but no further appeal is allowed 
under b. 104. The appeal is dismissed with 
costs on the ground that no second appeal 
lies. 

Z- K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeals from Original Civil Jdrisdiotion 

Nos. 88 ANP 89 OF 1924. 

November 11, 1924. 

Present;—Sir Lancelot Sanderson, 

Kt., Chief Justice, and Mr. Justice 

Buckland. 

Sin HUKUMCHAND KASLTWAL 
AND ANOTHER—Defendants—Appellants 

versus 

RADHAKISSEN OHAMARIA 
AND OTHERS—Plaintiffs—Respondents 

Companies Act (VII of 1013). s. 171~Company 
in lujuidation Suu by secured ci'editor. whether should 
be stnyed-^Calcutta High Court 07'iginal Side Rules^ 
Sait of property pending dispute, eftei of. 


AVhere a Compaiiy is being woundup a secured 
creditor has prima facie a clear right to api)ly for and 
obtain leave to enforce his .security, [p. 758, col. 2.] 

^ Wliere a suit is brought by a plaintiff against a 
(’ompany which is being wound up alleging that he is 
entitled to a cliarge on the assets of the Company, 
and tlie defendants deny that the plaintiff is entitled 
to a charge, the issue involved in the suit ought in the 
ordinary course to be decided in a suit, and such a 
suit ouglit to be allowed to proceed in spite of the 
winding up proceedings, [p. 757, col. 1.] 

On the Original Side of the Calcutta High Court 
when it appears that a property will have to be sold 
eventually, such property is frequently sold under 
conditions which may promptly secure the best 
possible price entirely without prejudica to all rights 
and contentions of llie parties of any kind whatsoever, 
the object being to obtain the best value for the pro¬ 
perty when conditions are most favourable and to 
allow such contentions as may be raised to be argued 
at leisure thereafter, [p. 75S, col. 2; p. 759, col. 1.] 

Appeals from an order of Mr. Justice 
C.^C. Ghose, dated the 3rd April 1924. 

The Advocate-General (with him Mr. S. G. 
T<oy), for the Appellants. 

Mr. Langford James (with him Mr.S.M, 
Bose), for Bilasroy Hurdutt Roy. 

Sir B. C. Mitter (with him Mr. N. N, 
Sircar), for the Respondents. 

JUDGMENT. 

Sanderson, C. J.— These two appeals, 
which are No. 88 of 1924, and No. 89 of 
1924, have been argued one after the other. 
They arise out of an application made 
the respondents Radhakissen Chatnarai 
and Motilal Chamaria, which was disposed 
of by my learned brother Mr. Justice C, 

C. Ghose on the 1st of April 1924. 

In Appeal No. 88 the appellants are Sir 
Hukumchand Kasliwal and another: and 
in Appeal No. 89 the appellants are Bilaa- 
roy Hurdut Roy. 

The facts, which have been stated both 
by the learned Advocate-General who 
peared for the appellants in Appeal No. 83 
and by the learned Counsel who appeared 
for the appellants in Appeal No. 89, are as 
follows:— 

It is alleged that on the 14th of February 
1920 Sir Hukumchand Kasliwal and Har- 
kissen Das Bbattar entered into an agre^ 
ment with the Pioneer Mills Limited (which 
was a Joint Stock Company having its re¬ 
gistered office in Calcutta and cariying on 
business as refiners, manufacturers^ ana 
dealers in sugar at Unao in the 
Provinces of Agra and Oudh) by whicn 
Messrs. Hukumchand Harkissen Das were 
to be the banians of the Company; and, 
was alleged that the appellants advance 

Rs. 1,50,000 to the Company upon con¬ 
dition that this sum should be securea 
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Upon the factory, plaint and machinery of 
the Company and its stock-in-trade at 
Unao. It was further alleged that after 
the sum of Rs. 1,50,000 liad been advanced 
the Company wrongfully put an end to 
thi0 agreement and a suit was eventn dly 
instituted by Messrs. Hnkunichand Kasli-. 
wal and Harkissen Das Bhattar against the 
Pioneer Mills Ltd., ^ the Tata Industrial 
Bank, Limited, Bilasroy Hurdnt Rov, 
Radhakissen Chamaria and Motilal (’hama- 
ria, the second, third and fourth defend¬ 
ants being joined on the ground that 
they alleged that they were also mortgagees 
of the properties of the Company. The 
relief which was asked for in that suit 
was, amongst other things, a declaration 
that the defendant Company’s factory at 
Unao together with the lands, machineries, 
implements, building and structures and 
its stock-in-trade should stand charged 
with the payment of the amount which 
might be found due to the plaintilTs for the 
advances made by them to the Company. 

The next date which is material is that 
on the^ 16th of April 1920 the Company en¬ 
tered into a banianship agreement with 
Messrs. Bilasroy Hurdut Roy; and, it was 
alleged by Bilasroy Hurdut Roy that on 
the iOth of August 1922 the Company exe¬ 
cuted a mortgage in their favour for the 
sum of rupees 4 lacs and on the same date 
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to witlidraw tlie decretal amount from the 
sale-procfcds of the Pioneer Mills Sugar 
Relinery anil Distillciy which was in deposit 
with the Imperial Bank of Calcutta under 
the orders of the Calcutta High Court. That 
last prayer, as 1 understand, was added 
by way of amendment. The exact date on 
wliich that suit was instituted has 
not been stated to this Court but it has 
been taken that it was instituted before the 
date on wlucli the High Court at Calcutta 
made an order for the winding up of the 
Company, which was on the 4th of June 
1923. 

On the 6th of August 1923, an order was 
made on Bilasroy Ilurdut Roy’s petition 
and with the consent of Messrs. Chama- 
rias tliat the property of the Company 
which was subject to the alleged mort¬ 
gages and charges, to which 1 have already 
referred, should l)e sold by the winding 
up Court. The bids were not to be accepted 
without the order of this Court and it was 
ordered that bids should be invited for the 
sale of the property subject to the incumb¬ 
rances and that bids should be further 
invited for the sale of the property free of 
all incumbrances. 

On the 13th of August 1923, my learned 
brother Mr. Justice Greaves made an order 
giving leave to Messrs. Bilasroy Hurdut 
Roy to continue their suit in the Unao 


executed a mortgage in favour of the Tata 
Industrial Bank, Limited. 

It was furthf*r alleged that on the 31st 
of August 1922 the C iimpany executed a 
mortgage in favour of Messrs. Ohamarias. 

Ou the 21st of September the Chamai ias’ 
mortgage was registered but Bilasroy 
Hurdut Roy’s mortgage was not registered 
until the 21st of .November 1922, leave hav¬ 
ing been obtained to extend the time. It 
was further alleged that on the 2nd of 
January 1923 the Tata Industrial Bank 
Ltd., assigned their mortgage to Messrs. 
Lhamarias. The date on which Hnkum- 
onand Kasliwal’s suit to which I have 
already referred, was instituted, was the 
AUth of February 1923. 

Bilasroy Hurdut Roy also instituted a 
and, the defendants in that suit were 
Company and Messrs. Chamarias. Messrs. 
Hukuipchand Harkissen Das were not joined 
as a party in that suit. The relief claimed 
2^® ^ jlecree in favour of the plaintilTs for 

Hs, 4,00,000 as principal and Rs. 18,666 10 0 
^ interest together wdth costs and that 
ine plftintiffs should be declared entitled 


Court. That order was necessary because 
of 8. 171 of the Indian Companies Act, VII 
of 1913, which provides as follows:—“When 
a winding up order has been made, no suit 
or other legal proceeding shall be proceeded 
with or commenced against the Company 
except by leave of the Court, and subject to 
such terms as the Court may impose.’’ That 
order was made by my learned brother in 
the presence of Messrs. Chamarias. 

In September 1923, my learned brother 
Mr. Justice C. C. Ghose sanctioned the sale 
of the property free from incumbrances to 
a purchaser, whose name is not material 
for my present purpose. The property was 
sold free of incumbrances and the proceeds, 
as I have already mentioned, were deposited 
in the Imperial Bank Limited by the order 

of the learned Judge. 

On the 21st of November 1923, my learn¬ 
ed brother Mr. Justice Ghose made an 
order that Messrs. Hukumchand Harkissen 
Das’s suit should proceed. That order was 
made ex parte on the application of the 
plaintiffs in tl)e suit. On the 18th of 
December 1923 Messrs. Chamarias file^ 
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their written statement in the suit which 
was brought by Messrs. Hukumchand 
Ilarkibseu Das in the Unao Court: anti, in 
tnai written statement, amongst other de¬ 
fences, they set up the case that the plaint- 
ills hail no charge or mortgage over the 
pr iperties of the defendant Company de- 
S''nt)ed in the plaint. They also alleged 
lliat tlie mortgage which was relied ujion by 
Bila.-roy llurdut Koy and wliich purported 
to have been executed by the defendant 
Comjiany, was a collusive transaction and 
was invalid and inoperative in law. An 
order was made in Messrs. Hukumchand’s 
suit in the Unao Court that on the 26th 
Marcli 192-1 the parties should appear and 
that issues should be settled. Before that 
date arrived, viz., on the 5th of February 
1921, the application which gave rise to 
these jiroceedings was made before ray 
learned brother Mr. Justice Ghose. 

In the application which related to Hukum- 

chand llarkissen Das’s matter the prayers in 
the i>etiliou were that the Liquidators should 
be directed to pay a certain sum to the peti¬ 
tioner, that the claims of Bilasroy Hurdut 
Koy andtiir Hukumchand Kasliwai and Har- 
kiastn Das Bliattar to rank in priority to the 
petitioner s claim might be adjudicated and 
that pending smeh adjudication the Suits 
Nos. 26 and 37 of 1923 (which were the 
suits brought by Hukumchand Harkissen 
Das and Bilasroy Hurdut Koy respectively 
ill the Hubordinate Judge’s Court at Unao) 
might be stayed, and if necessary the leave 
granted to Bilasioy Hurdut Koy to proceed 
with their suits in the Unao Court might be 
revoked. 

Upon this application coming before my 
learned brother Mr. Justice Gliose the 
follow ing Older was made: —‘Tt is ordered 
that the said Hukumchand Kasliwai and 
Harkissen Das Bliattar and Bilasroy Hurdut 
Koy, the plaintiffs in Buits Hus. 28 of 1923 
and 37 of 1923 respectively filed in the 
Court of the Bubordmate Judge at Unao 
do not continue further these suits in the 
said Court: and it i.s further ordered that 
this cippliccitioii be S6t clown for h 63 riiiff in 
this Court lor the purpose of determining 
the question of priority of the respective 
claims of the said mortgagees and such 
othei incidental questions as may arise on 
the contentions of the parties.” 

judgment 

ami his order that these two appeals have 

been preferred by Hukumchand Kasliwai 


and Harkissen Das, and Bilasroy Hurdut 
Kov. 

1 propose to deal in the first instance, with 
the appeal by Hukumchand Kasliwai and 
Harkissen Das. 

In this case, as in the other, it has not 
been disputed that the mortgagee or the 
person w’ho claims to be the mortgagee, 
in the ordinary course wmuld be entitled 
to enforce his rights by means of a suit, 
irrespective of the winding up Court, and, 
it was upon that basis, I assume, that the 
learned Judge on the 21st of Novemher 
1923 made his order that Messrs. Hunikum- 
chand Harkissen Das should be at liberty 
to proceed with the suit which they had 
instituted. 

It has been argued, however, on behalf of 
the respondents that that principle does 
not apply to these cases because the pro¬ 
perty in question has been sold by the 
order of the learned Judge presiding over 
the wdnding up Court and that the two 
suits in question are no longer mort¬ 
gagees’ suits in the ordinary acceptance of 
the term. 

It was further argued that the appel¬ 
lants should not be allowed to approbate 
and reprobate in the sense that the ap¬ 
pellants having taken advantage of the 
winding up proceedings to have the pro¬ 
perties sold, cannot object to the order 
which has been made by my learned bro¬ 
ther Mr. Justice Ghose. 

I am not prepared to accept that argu¬ 
ment. It seems to me on the facts_ of 
the case with which I am now dealing 
(No. 88) that it must have been the in¬ 
tention of the parties that the property 
should be sold by the winding up Court 
without prejudice to the rights of those 
w'ho claimed to be secured creditors, and 
without prejudice to such proceedings as 
the secured creditors might ordinarily b® 
entitled to take for the purpose of enforc¬ 
ing their securities. It is not necessary for 
me to deal in detail with the facts which 
induce me to come to that conclusion. It is 
desirable, however, to draw attention to 
the fact that in Hukumchand Harki^wi 
Das's case, the sale had actually taken 
place before the learned Judge gave 
to proceed with the suit, that Messrs. 
Chamarias subsequently filed their written 
statment in that suit and that an order was 
made that the parties should appe®^ 
settle the issues in that suit. 

Having regard to those facts I have ao 
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doubt that the sale of tlie property by 
the winding up Court was a proceeding, 
which was carried out for the sake of con¬ 
venience and with the objectof getting the 
property sold at a time and in a place 
where a good price might be obtained for 
It. There is no doubt in mv mind that it 
was not intended that the plaintiffs should 
thereby be debarred from enforcing their 
rights in the usual way if they were so 
advised. 

It Js also desirable to point out that the 
defendants-respondents have not in any 
way, as far as I know, changed their posi¬ 
tion for the worse by reason of tlie pro¬ 
perty haying been sold which was done 
with their consent under the order of the 
winding up Court. 

Ihe position in this case, therefore, is 
that the plaintiffs are alleging that they 
are entitled to a charge. The defendants 
are denying that the plaintiffs are entitl¬ 
ed to the charge. That issue ought in the 
course to be decided in a suit. 
^®^rned Judge, in fact, made an order 

h ^ M ® heen instituted, 

Bhould be continued; and certain proceed¬ 
ings were taken by the defendants in the 
fiuit. 

The question then arises, in my opinion, 
whether the order, which the learned 
Judge made on the 21st of November 1923 
’was a correct one. In mv judgment it 

, ^cing so, I cannot find that any- 
tniDg has occurred since the 21st of No¬ 
vember 1923 which would justify that order 
Deing sst aside by the learned Judge. 

It seems to me that the position was 
practically the same when the matter 
cefore my learned brother in April 
as it was when the matter was before 
on the 21st of November 1923. There 
^ct appear to have been with respect 

0 the learned Judge any real ground for 
from the order which lie made 

lu November 1923. 

wft argued by the learned Ad- 

.iJ®f^®‘^cheral and by Mr. Langford James 
i learned Judge had no jurisdic- 
* r ®®^ aside his previous order or 
Vht? * 1 ? order which would in effect re- 
^he^ previous order which had been 
the plaintiff leave to continue 

suit. 

j^i^gment, it is not necessary for 
TKiirtf ^0 express any opinion upon that 

at, peohuae the mattery to which I have 
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already relViTCfl, are, in my opinion, sulTiei- 

ent^to dispu.se of this appeal. 

The result is tiiat, in my judgment, the 
appeal of Hiikumchaud Kasliwal and 
Harkissen Das Hhattar must succeed. 

Then the question arises whether there 
ug in the appeal of Hilasroy llur- 
dut Roy whicii wiinld indiiee me tocoine 
to a different decision from that at ^\•hich I 
have already arrived in the appeal of 
Hukumchand. 

The facts, as I have already stated, are 
not quite the same but upmi tlie question 
as to what was Ihe intention of ihe paiiir.s 
when the properly was sold by the wind¬ 
ing up Court it seejiislo Ilia! it is e\eu 
more clear in this case that the parties ha<i 
only the intention which 1 Jiave already 
stated. 

As I have already mentioned, on the 
Gth of August an applicat ion was made by 
the appellants witli the consent of .M'^ssrs. 
Cliamarias that the pr<iperlics sJiould he 
put up for .sale and on the 13th they apj)lii‘d 
that the suit wliich they had instituted in 
the Unao Court should l)e continued and 
they obtained an order from the leirned 
Judge in the presence of Me.ssr.s. Clnunarias 
to that effect. 

With the exception that tlie propertie.s 
were sold under the circumstances to which 
I have already referred, there does not seem 
to me to have been any real dill'erence be¬ 
tween the position of affairs when the matter 
was before my learned brother Mr. Jnstiec 
Greaves on the 13th of August 1923 and 
when the matter was before my learned 
brother Mr. Justice Ohose iii April 1921; 
and, inasmuch as the order mad(‘ hv my 
learned brother Mr. Justice Greav-^s was 
made in the presence of the respondents, 
the Chamarias. the facts in this re.spect 
present a strong case in support of the ap¬ 
pellants’ contention. 

The question which is in dispute between 
the parties in Bilasroy’s appeal is not 
the same as the question between thepartiea 
in Hukumchand Harkissen Das’s appeal. In 
this case the defence set up by the rcr 
spondents was that Bilasroy s mortgage was 
invalid and was obtained by certainfraudul- 
ent representation. Sir Binode Mitter who 
ar<»ued the case for Messrs. Chamarias 
stated that his clients would not rely upon 
the alleged fivmd but that they intended to 
call upon the appdlants to pi%')ve ih- ron- 
Biderntion for tlieir mr)rt,'a-3 ao i Mey_ 
would rely upon the point raised in con- 
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nection with the delay in registering the 
mortgage. 

The learned Counsel for the appellants, 
however, urged that whether the dispute is 
a large one or a small one, there is a mate¬ 
rial dispute between the parties in respect 
of this mortgage, and that being the case, 
it seems to me that the principle, to 
which I have already referred, applies to 
this case as well as to Hukumchand's case 
and that the order which my learned 
brother Mr. Justice Greaves made on the 
13th of August 1923 giving the plaintiffs 
leave to continue the suit was a proper 
one and I see no reason why it should be 
departed from or set aside. 

There is one other matter to which I 
must refer and that is the case which was 
mentioned by my learned brother in his 


judgment, the case of/n ?r, Pacaya Rubbei 
and Produce Company (1). It is not cleat 
as I read the learned Judge’s judgment 
whether the learned Judge placed anj 
real reliance upon the decision in that 
case and whether it affected his mind in 
coming to his judgment, because all that 
the learned Judge said was:—“Reference if 
also made to r. 95 of the Rules of the 
Court under the Companies Act and it 
is claimed that in accordance with the 
practice which 'obtains in Kngland [see in 
this connection, In re Pacaija Rubber and 
Produce Company (1)], the actions pending 
in Unao should be stayed and the question 
of the priority of the claims should be gone 
into in this Court where the winding up 
proceedings are pending." 

But inasmuch as the case was mention¬ 
ed by the learned Judge, 1 think, it is 
right_ to say that, in my judgment, that 
decision does not seem to affect the ques¬ 
tion which is now before us. In the cited 
case the question was whether the learn¬ 
ed Judge of the winding up Court had 
power to transfer to that Court an action 
by or against the Company which at the 
date of the winding up was pending in 
another Court when it appeared that the 
action which was sought to be transferred 
extended to other parties as well as the 
Company as defendants; it was held by 
the Appeal Court that the learned Jud4 
of the w-mdingup Court had power to traiTs- 
mr such an action under r. 42 of thp 
Companies (winding up) Rules, 1909 Tt 
was merely a question of transferrin*^ a 


suit from one Court to another and no 
question of staying a suit arose in that 
case; 1 do not see how it has any bearing 
upon the question which is now before us. 

For these reasons, iri my judgment, both 
the appeals mu.st be allowed and the order 
of the learned Judge of the 1st of April 
1924 should be set aside and the applica¬ 
tion of Messrs. ('Iiamarias, in lespect of 
which this appeal arises, must be dis¬ 
missed. 

Hiiving heard the learned Counsel on the 
question of costs the order w'hich we make 
is that Messrs, f^hamarias do pay the costs 
of Bilasroy liurdut Roy and of Hukumchand 
and his partner in respect of the proceedings 
before Mr. Justice Ghose and that the re¬ 
spondents Messrs. Chamarias do pay the 
costs of the appellants in each appeal in 
this Court. 

Buckland, J.—It is well estahlished 
that a secured creditor has prima /acie 
a clear right to apply for and obtain leave 
to enforce his security. 

The appellants have filed suits to en 
force their securities and the question is 
whether or not the order re-calling leave 
should be allowed to stand . 

The appeals have been argued on several 
grounds and I will say at once that 1 

am not impressed by the argument that 

tlie Court has no power to re-call leave 
once granted, nor by that which suggests 
that the machinery at the disposal of the 

Judge in the winding up would be inade¬ 
quate to enable him to decide the 
tions which may arise in the suits shoui 
they come before him. Possibly the wan 
of authority on these points is due to th 
fact that the circumstances are 
There is, however, no need to decide 
for, the appeals can be disposed of np 
other grounds. , 

On behalf of the Chamarias the 
ment substantially is based—and, I » 
exclusively—upon sale of the properti • 
This has been put in many ways, bu 
comes to this, that by reason of the s^e 
the properties there has been a 
the position of the parties of which they 
entitled to take advantage. , . 

Now, first one must consider wha 

the order under which the 

sold. It is well-known that 

nai Side of this Court when a -q. 

eventually will have to be sold 

perty frequently is sold under con _ 

whicl^ Piay promptly secure th© P®® ^ 
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sible price, entirely without prejudice to 
all rights and contentions of the parties of 
any kind whatsoever, the object being to 
obtain the^ best value for the property 
when conditions are most favourable and 
to allow such contentions as may arise to 
be argued at leisure thereafter. It has 
been argued that though the'sale may have 
been without prejudice to the contentions 
of the parties, it was not without pre¬ 
judice to the rights of the secured credi¬ 
tors as regards procedure. I can only say 
that if^ there was any reservation made 
at the time 1 should have expected that to 
have appeared either in the order or in the 
minutes or somewliere where my attention 
could be drawn to it. I think that the 
order must be taken—and it is the only 
way in which one can take it—as without 
prejudice to any of the parties whether 
as to their rights to any property or 
whether as to their rights lo enforce such 
nghts. However, be that as it may, what 
do we find? The Chamarias made no re¬ 
ference to such change of position, if any, 
as was induced by that sale until this ap- 
^ication was made. Sir Hukumchand 
Kasliwal and his partner moved e.T parte 
and leave was granted ex* parte. Beyond 
all question leave so granted could have 
been revoked. But so far from making 
any application to revoke it I find that the 
Ohamarias filed their written statement 
in the Court at Unao, It may be—as to 

this we have no information-that at 

that time they were not aware of the leave 
granted; but that seems improbable; at 
all events, it is not so asserted. Thirdly, 
?? been pointed out by my Lord, even 
if it is to be taken that the position was 
changed it certainly has not been suggested 
that the change was in any degree to the 
prejudice of the Chamarias. On the con¬ 
trary I think one may take it that so far as 
any benefit has been derived from sale of 
the properties such benefit will enure to 
the Ohamarias if they have any rights 
against the funds in Court. The appellants 
are entitled to insist upon their rights, and 
upon this ground, in my judgment, the 
appeals will have to succeed and upon the 
groun/j that the appellants are entitled to 

rely upon their right to enforce their secur¬ 
ities by suits. 

It is unnecessary to make any differentia¬ 
tion between the two appellants; but I must 
say that I have come to my conclusion with 
considerable reluctance because I capnpt 


the matter of, 

but feel tluu the balance of convenience and 
expedition is entirely in favour of dismissal 
of Uiese appeals. These are not, however 
sufficient grounds for disposing of a case 
when the appellants have rights which 
they seek to enforce and I agree with the 

order ■which my Lord has proposed to 
make. 

2- K* Appeal accepted. 


Z. K. 


RANGOON HIGH COURT, 

Civil Miscellaneous Appr.fCATioN.s Nos. GO 

AND 234 OF 1924. 

Februaiy 23,1925. 

Present:—Sir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice Maung Gyi. 

In the matter of MAUNO WIN PAN 

AND ANOTHER—Petitioners. 

Court Fees Act [VII of 1870), s. tU-C—Letters of 
Administration, grant of~FiiH fees, pugment of — 
Application for, Letters of Administration de bom's 
non— Fresh fees, whether payable. 

Section 10-C of the Court Fees Act provides tliat 
where the full fee chargeable under tlie Act has been 
paid, no further fee is to l)e chargeable when a liko 
grant, i. e., a grant of Probate or l..etters of Administra¬ 
tion, is made in rcsper:t of the whole oi' anyljjart of the 
same property belonging to the .same estate. There 
is nothing in the wording of the section to confine its 
application to the case of some e.xecutors coming in to 
take out Probate after one of their members has 
already taken out Probate. It will apply equally to a 
subsequent application for administration of the whole 
estate and to an application to admini.sfer that which 
has been unadministered so far. When the appoint¬ 
ment is made de bonis non, there is no new succession, 
and no new devolution of the estate, which wouhl 
justify a finding that fresh Court-fees mu.st lie paid, 
•p 760, cols.l & 2.] 

' Messrs. Burjorjee and Ah Yain, for the 
Petitioners. 

JUDGMENT. —These were two appli¬ 
cations for Letters of Administration de bonis 
non. Previous grants had been made, and 
the proper Court-fees on the value of the 
whole estate had been deposited. The 
question is whether any further Court-fee 
is chargeable on these applications. 

On the matter coming before the learn¬ 
ed Registrar, Original Side, he was of 
opinion that the case did not fall within 
the purview of s. 19-0 of the Court Fees 
Act and having regard to the wording of 
the form given in Sch. Ill of the Act he 
was of opinion that Court-fee^ must be paid 
on the increased value of the property and 
on certain other realizations. 
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matter has been laid before this 
Bench for consideration bef'ause of a pre¬ 
vious decisinii hy a Single Judge of the 
late (diief Cuurt the correctness of which is 
questioned. 

In In re Samuel Balthazar (11 in which 
exactly tlio saine question arose, it was held: 
"Letters of Administration have previously 
been issued in respect of the whole of the 
property in res])ect of which Letters are 
now asked for. The full fee chargeable on 
the pro|)e.rty at the value there placed upon 
it was levitHl. Tlie property has since ap¬ 
parently risen in value. 1 am of opinion 
that this cannont alTect the question. The 
full foe chargeable was jjaid when Letters 
w(?re pp-vionsly is.siied. (.'onsequently no 
fee is loviable now in sj)ite of tlie rise in 
value." 'I’his decision was passed with 
reference to the provisions of s. iO-L of the 
Court Fees Act. 

There can be no (piestiou that the w'ord- 
ing of s. lO-C is wide enough to cover the 
present cases. It lays down in clear terms 
that “wlienever a grant of Probate or Letters 
of Atlministnition has been or is made in 
re3])ect of the whole of the property belong- 
ingto an estate, and the ftill fee chargeable 
under this Act has been or is paid thereon, 
no fee shall be chargeable under the same 
Act when a like grant is made in respect of 
the whole or any part of tin* same properly 
belonging to the same estate.” Tlie Legis¬ 
lature is careful to use language which 
covers the case of asubsequent giantsuchas 
a grant de bonis non. Section 19-1 shows 
that the amount of the Gourt-fee is to be cal¬ 
culated on the value of the property at the 
time the application is made. This may be 
at some interval after the death of the'last 
owner, and tlie form given in Sch. Ill to 
tlie Act provides for an increase'in value 
between t le date of the death and the date 
of the application for Probate or Letters. 
That form is directed to be used with such 
modification as may be necessary, andweean 
see no ground for holding that the refer¬ 
ence therein to increased values refers to 
increased values between the first and 
second grant of Probate or Letters, and not 
merely lo increased values between the 
date of the death and thedateof the applica¬ 
tion. By s. 19-0, provided that the full 
fee chargeable under the Act has been 
paid, no furher fee is to be chargeable 
when a like grant, i, e., a gi^it of Probate 

(1) 4 L. B. R. 255. 


or Letters of Administration, is made in 
respect of the whole or any part of the same 
property belonging to the same estate 
Tnere is nothiug in the wording of s. 19-C 
to confine its application to the case of some 
executors coming in to take out Probate 
after one of their members has already 
taken out Probate. It will apply equally 
to a subsaquent application for administra¬ 
tion of the whole estate, and to an appli¬ 
cation to administer that which has been 
unadministered so fir. When the appoint¬ 
ment is made dt bonis non, there is no new 
succe?sii)n, and no new devolution of the 
estate, wiiich would justify a finding that 
fresli Court-fees must be paid. 

The decision in In re Samuel Balthazar (1) 
was cited with approval in the case of 
Swarnamoyi Debt v. Secretary o/ State for 
India (2) which is an authority on the point 
arising in the present case. 

We agree with the learned Judges, who 
decided that case. There are some old 
rulings to the contrary elfect, but these 
were either passed before s. 19 C was 
enacted, or were cases to which s. 19-0 
could not apply, because that section 
applies only when both the first andtheMih" 
sequent grants were made after the Court 
Fees Act came into force. 

For these reasons, we are of opinion that 
no further Court-fee is chargeable on these 
applications. 

z. K. Order accordingly- 

(2) 30 Ind. Has. 394; 43 C. G25 . 20 0. W. N. 472; 

C. L. J.370. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 147 of Wi. 

March 9. 1925. 

Present .’—Mr. Daniels, J. G. 

BHAGWAN DIN—Plaintiff—Appbllaht 

versus 

The DKPUrY C0.V1MIS>110NER o? 

KHEIU -Dkfe .uiNi—R espo.ndb.nT. ^ 

U. /*. Court of Wards Act {IV of i'jtote 

—Proof of debt in proceeiings anier s. v 
taken over by Court of Wards—tfailure to notijy 

—Sufficient cause. - q ofthe 

Proof of A debt in proceedings under ^ 

Court of Wards Act is not a su.fi3wnt 
failure to notify the claim under s. 17 of tlie 
the estate has been taken over by the Court 
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Appeal against a decree of the 'Fiiird 
Additional District Judge, Lucknow at 
Sitapur, dated the 2Gth KeLniarv 
reversing that of the Subordiaatf* Judge’. 
Kheri, dated the 30th Noveinl)er 1922. 

Mr. A. P. Sen, for the Appellant 

Mr. N. M. GoshaJ, R. R.. Gov ernment 
Pleader, for the Respondent 

JUDGMENT . —The appellant brought 
a claim against the Court of Wards.' It 
is an admitted fact that when the Court 
of Wards took charge of the estate, notices 
were issued in accordance with s 17 of 
the Court of Wards Act calling upon all 
persons having claims against the estate 
to notify those claims. It is also an admit¬ 
ted fact that the appellaiit f.ailed to notify 
his claim Me claims to have shown ijood 
and sufTicient cause for such failure within 
the meaning of tiie proviso to s 21), on the 
ground that he tendered proof of his del)t 
to the Deputy Gornmissioner when the 
latter was making a preliminary enquiry 
under s. 9 of the Act in order to decide 
whether the estate should or shouM not 
betaken under the Court of Wards. It 
hM been held by a Bench of this Court in 
Dayal v. Deputy Commift.^ioner. Kheri 

(1) that proof of a debt in proceedings under 
B- 9 IS not a sufficient ground for failure 
to notify under s. 17 after the estate has 
been taken over. It is impossihe to dis¬ 
tinguish that case from the case before 
^^^l^owing the ruling in that ease 

■t dismiss the appeal with costs. 

^ Appeal (1 if:missed. 

ii« 488 ; 2 0 . \V. N. .t 22 : 12 O. L. J. 

( 1925 ) A. I. R. ( 0 .) 32 C; 28 O. C . 127 . 
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ALLAHABAD HIGH COURT. 

Second Civil AppE.a No. 1832 op 1923. 

March 20, 1925. 

Present: —Mr. Justice Lindsay and 
Mr Justice Kanhaiya Lai. 

KEHAR SIMGH— Plaintiff— 
Appei.lant 
7 A TT 4 versus 

JAHANGIR SINGH and akothrr— 

TV ^ ^®PENDaNTS—Ri'SPOND’^NTS. 

«WpnV? « (IVof ISSJ), s .^S-Pre- 

Pendi*T4l '.Property re-conveyel to vendor—Lis 

H “/■ of. 

®niiDLlftT4 K ® that a vendee, after a an it for pre- 
tlw nwiSii?® beon filed, should be allowed to re-onve}' 
¥ perty jJurchased by him. to the vendor and thus 


1" (l-'l.-at llic' Mill wiiid, hivn hnms'lit hv tJio pro. 

emj-ior. In • ..f i„i,, 

.s:i-li ;i ,itv Iii.i .Mililii-d t.i the pi-dtoclinii of 

lli>- C >'irl uliih' i!ir ,.ii ih • ..riior hiiiid, c.u<dtf 

to iro-.' I ho full In'Urlit I .f the rI ictl'iur of im I, 11^ 
as hu<l douii ill S ..f thr 'l'r;uisf.T of I’roj.erty f.' ’ 

Second .-ippcal iVom a derive of the Suh- 
ordinate .judge. Meerut, dtilcd the -Itli 
August 1923. 

iMr. A. P. Pauihya, for the .Aiipcllant. 

Dr. .)/. L. Ayirirn'd, for the Ivespond- 
ents. 

JUDGMENT, —After hearing Counsel 
for the parlies in this case we have dtcid- 
ed that the appeal must prevail 'J'he 
facts may he hriolly stated, d'ho suit for 
pre-emption was lih-d on the 7th September 
1922, to pre-empt a .^ale, which was carried 
ont (ui llie 19th September 1921, 

On the 1 Ith Seidemlter, lliat is one week 
after that suit ha'l been tiled, tlie vendee 
re soh! the )u-operty to the vendor, and on 
the llth October 1922, he put in a wiitten 
slalcinent saying that the plaintitf liad no 
cause of action inasmuch as he, (he vendee, 
had got rid of tlie pi'operty by re-transfer¬ 
ring it to the vendor. The Court of liist 
instance applied the doctrine of Us penditi.s 
and decreed the suit. The lower Appel¬ 
late Court has reversed the First Cknirt’s 
linding on the strength of the ruling to 
In* presently referred to, that the doctrine 
o' Us penden.s did not apply. 

fn our opinion the decision of the Court 
below i.s erroneous, 'idie ease upon which 
the lower .Appellito Court relied is reported 
as Herkeshi v. Mcii'ft Kim fl). 

We have lately had before us a case which 
was on all fours with the case now under 
consideration. This is Second Appeal 
No. 1708 of 1 923 [Diii'ga Prasad v. Cangadin 

(2)] which was decided on the 27th February 
1925. "We cannot, on the facts, make any 
distinction between that case and the case 
now before us. 

In that case we had occasion to refer to 
the judgment upon which the lower Appel¬ 
late Court has relied in this case and we 
pointed out that the judgment did not 
apply to the facts before us. We also 
quoted other rulings of this Court to show 
that the doctrine of Us pendens applied to 
suitsof ihi.s kind. We referred to Ghasitey 
V Gohind Das (3) and Kamta Pra.sad v. Ram 

Jag (4). 

(I) 72 Ind. Cas. 217; (1923) A. I. K. (A.) 291; 9 O. & 

\ L K •19.>. 

‘ V2)' 88 Iiid. Oas. 202; L. R. 0 A. 320 Civ. 

(3) 30 A. 467: 5 A. L. .1. 477: A. \V. N. flJlOS) 221, 

(4) 22 Ind. Cas. 265; 36 A. CO; 12 A. L. J. 9. 
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We are satisfied that the doctrine of lis 
p&n<kn.i has to be applied in the present 
case. We think it is intolerahle that a 
vendee, after a suit for pre-emption has 
been tiled, sliould be allowed to re-convey 
to the vendor and to defeat the suit which 
has l)een l)rought by a pre einptor. In a case 
of this kind jjarlies who enter into such 
transactions are not entitled to the protec¬ 
tion of the Court, while the plaintiff, on 
the other hand, ought to have the full 
benefit, of the doctrine of lis pendens, as 
laid down in s. 52 of the Transfer of Pro¬ 
perty Act. Applying that principle, there¬ 
fore ^ve reverse the decree of the Court 
below and restore that of tlie Court of first 
instance. The. appellant is entitled to his 
costs here and. heretofore, in this Court 
costs will include fees on the higher scale. 

2 . K. Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Applal No. 1896 of 1918. 

January 29,1923. 

Prese?i(;— Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 

Firm CHALA RAM axd another— 
Plaintiffs—Appellants 
versus 

KISHEM CHAND and others—Defendants 

—Respondents. 

Hindu Lau'—Joint family—Necessity—Onus of 
proof—Debt incuri'ed by ka.c\.&—Family property, 
liabil ity of. 

Ill determining the validity of a debt incurred by 
the manager of a joint Hindu family, tliere is no 
general and inflexible rule as to whether the onus to 
prove necessity rests on the creditor or on the joint 
family to prove the want of necessity: tlie presumption 
proper to be made will vary with circumstances and 
must be regulated by and be dependent on them. [p. 
761. col. ‘2; p. 765, col. 1.] 

Maheshar Bakhsh Singh v. Hatan Singh, 2.1 C. 766; 2.3 
I A. 57; 7 Sar. P. C. J. Ifl; 6 M. L. J. 127; 12 Ind. Ike. 
(s 8.1 508 and Amur Nath v. Bulaki Das, 38 Ind. Cfts. 
363; 21 P. R. li)17; 02 P. W. U. 1917: 50 P. L. R. 1917, 
relied on. 

Where necessity has been proved the mere fact that 
the creditor made no enquiries as to the necessity for 
the loan, or the pmposesfor which it was required is 
immaterial, fp. 7C5, col. 1.1 

Appeal against a decree of the Senior 
Subordinate Judge, Rawalpindi, dated the 
16th March 1918. 

Mr. R. C. Soni and Bakhshi Tek Chand, 

for the Appellant. 


Mr. M. S. Bhagat, for the Respondents. 

JUDGMENT.— This appeal has arisen 
out of a suit brought by the firm of Chela 
RTm-Sant Ram, Bankers of Rawalpindi 
against Bhagat Kishen Chand and Sons of 
tile same City claiming recovery of a sum 
Rs. 5,655-15-3 due on a cash credit bond. 
The principal amount was stated to be 
Rs. 4, 861-3-9, interest being claimed at the 
rate of 12 annas per cent, per mensem. 
Various defences were set up and the learn¬ 
ed Senior Subordinate Judge dismissed the 
suit on the 17th June 1915, holding that 
it could not proceed owing to the fact that 
the plaintiffs’ names had not been correctly 
set forth in the plaint. This decision was 
upset by a Division Bench of this Court 
on the Gth December 1917, and the case 
returned for trial of the remaining issues 
that had been struck. The same learned 
Senior Subordinate Judge has again dis¬ 
missed the suit and the piaintiffs have come 

up to this Court in appeal through Mr. Tek 

Chand. while Mr M. S. Bhagat has appear¬ 
ed on behalf of the respondent? other than 
Bhagat Baldev Das who is said to have 
gone away to Japan and, although sub' 
stitutod service has been effected, has faded 
to put in an appearance. , 

It appears that one Bhagat Kishen Chand 
died somewhere about 19U6-7 leaving him 
surviving a widow, Musammat Lakshmi and 
four sons, viz., Baldev Das, major, 
Shanti Sarup, Lajpat Rai and Chandar 
Dev, minors. The family had been 
ing on a brick-making business, acwrding 
to the plaintiffs under the style of Kisne 
Chand and Sons. Upon Kishen 
death the same business was continued y 
Bhagat Baldev Das who then became 
head of this joint Hindu family ano 
karfa. On the 22nd April 1910, the s 
Bhagat Baldev Das executed the cash ere 
bond on which the suit was based. , 
bond is printed in the original a 

at pages 6 and 7 and was duly 
Under it certain joint property was cn 
ed with the payment of such sums, up 
Rs. 5,000, as might be found 
firm of Bhagat Kishen Chand and 

when demand was finally made, for 

was executed by Bhagat Baldev . or 
himsslf and on behalf of his his 

brothers. Bhagat Baldev Das P^^^^ joint 
own personal credit as well as 

property as stated above. ihrough' 

Das has never put in an appear^ce .jjerg 
out the entire proceedings. Hi® 
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and hi3 mother Musammat Lnkshmi liavo 
however, contested the suit pleadini^ ihat 
Bhagat Baldev Das was nut the agent of 
aoy firm of which they were members hut 
was working for his own ends. It was also 
pleaded that the house hypothecated had 
been gifted to Musammat 1. d;shnii ))y 
Kishen Chand in las lifetime. It was 
pleaded further that as at one time tlie 
accounts showed that there was a credit of 
Rs. 88 14-9 the charge created on the ])ro- 
perty by this particular deed h.id come to 

p end. The issues with which this appeal 
IS concerned are:— 

3. Had Baldev Das the right to mortgage 
the property on behalf of his family. 

property in suit assigned by 
Bhogat Baldev Das’s father to Musammat 
Lakshmi? Tf .so, what clYect has this assign¬ 
ment on the present claim. 

5. Is theproperty in suit ancestral? If 

BO, what ellect has this on the i)resent 

claim ? 

6- Is the property in suit liable for debts 
contracted after 22nd Octol)er 1912 ? 

7. To what amount are plainiilfs entitl¬ 
ed? 

Issues Nos. 4,5 and C need not be discussed. 
■It was found by the Court below that 

Lakshmi had failed to prove the 
gdt set up by her in her favour and that 
the property was ancestral. It has not been 
?rged that the decision on these two points 
19 erroneous, and the evidence on the record 
5 .jiy^iows that they liad been correctly 
ecided. As to issue No. 6 the finding was 
m favour of the plaintiffs and has not been 
ecnously challenged by Mr. AI. S. Bhagat. 

af ^l-hat at one time the accounts 
^^6 credit of Bhagat Baldev Das 
, Ohand and Sons, but the terms 

of Jk ^ 

o “rst printed paper-book) clearly show 

chft^ “ Bhagat Baldev Das had the power to 

l-hc ancestral property with the 

under that bond, the plaintiffs’ 

of T ^^®cted by the fact that on 30th 

OKfi j 1912, the account of Bhagat Kishen 

IaUa Sons was at credit. P-7 is a 

A i ^ dated the 28th October 1912 address- 

Ohn ^^® P^^iutiffs by Bhagat Kishen 
hvTJi? Son.s although actually written 
by Bhagat Baldev Das. 

tlift A^ ^®- point for decision in this case is 
gk ®^®.^”7clvefl in the issue: “Whether 
gftffffk ^ right to mort- 

An f cn behalf of his family.” 

w this it was contended by Mr. Tek 
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Chand that Hliagat Baldev Das was on the 
death ol his tatlier Kishen Chand, the head 
ot llie lainily and it.s manager or karta 
As.sueli It was claimed that he had Ihojicrhl 
to raise money on the joint familv pronertv 
for the (.uri>o.s;-3 of the joint fainilv biisi*- 
nes.s. Inis bnsiiies.s as stated above con- 
siste(l (if brick-making and it was uiged 
that it was carried on under llie name and 
t^Dde of Bhagat Kishen Cliand and 
rimis in the litV-time of Kishen Chand 
liimself. This fact was denied by 
Air. Bhagat, but on a reference to the 
statement of Musammat Lakshmi herself 
at page 4o, line 30 we find that she clearly 
states that Kishen Chand worked as “Bhagat 
Kishen CliamlnmlSons” for four oi- five years 
before his death. It is also clear that after 
the death of Kishen Cliand llie family con¬ 
tinued joint and to live as such up to the 
time when Biiagat Baldev Das went over to 
Havelian in the Hazara District where he 
took up certain Kailway contracts. It is 
these contracts that are now in (piestion in 
the case, for it is alleged liy Air. AI. S. 
Bhagat that there was no justification for 
Bhagat Baldev Das to commence an entirely 
new business, namely, that of contracting, 
and for the purpo.ses of this business to 
pledge the credit of the joint family. The 
first point to consider here is, wliether 
Bhagat Baldev Das started this contracting 
busine.ss on his own account or on the 
account of the joint family. That the con¬ 
tract was taken in the name of Bhagat 
Ki.shen Ciiand and Smis cannot seriously 
be disputed. P. W. Xo. 3, Lakhmir 
Singh who is the son-in-law of Ki&lien 
Chand has clearly stated that the 

contract was taken in the name of 
Bhagat Kishen Chand and Sons and he 
also has stated that the contract was enter¬ 
ed into in order that Bhagat Baldev Das’s 
brothers might benefit therefrom. Seeing 
that this Lakhmir Singh was instrumental 
in securing the contract for Bhagat Kishen 
Chand and Sons his evidence on this point 
is of the utmost importance and should be 
considered conclusive. It must, therefore, 
be held that Bhagat Baldev Das entered 
into these contracts not for himself but for, 
and on behalf of the joint family of which 
he was the manager. 

For the appellants it has been contended 
that this loan was taken by Bhagat Baldev 
Das in connection with the family busines¬ 
ses including the business of making 
bricks, and it has, therefore, been urged 
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that th'^ entire family is responsible for the 
paym-^nl of the present claim np to the sum 
clain;:il>le under the cash credit bond. It 
mu't be held that the business of making 
brii-ks was tlie ancestral business of the 
family: the business relating to the con¬ 
tract cannot be regarded as an expansion 
of the ancestral business or an extension 
of it but must be treated as an entirely new 
venture cm the part '')f tlie iamily. It re¬ 
mains to be seen how far, under the Hindu 
Law, the manager of a joint fajnily business 
can render the joint family property liable 
for dfd'ts incurred in connection with a 
new business. On this point ^Ir. Tek ('hand 
has referred to the following rulings: 
Bdifhtinalhji Tiivarhand v. Bank of liomban 
{\\ Johiirra Hibee y. Sreerjopal .I/is-scr (2i, 
JohannnJ Lailhooram v. Chetrain Ilari.sinfj 

Annosamii PHlai v. Curiisami Xaicken 
(4l! H'ed/iUira Shah v. Rattan ('hand (5), 
Bnj L<B V. Jaidii Riim{{\], Bissonath Prosad 
M.ilitn V. Binde.sri p}>>s<iil Sinejh (7). Mid 
Chand V. Sttdhu ShKjh («S). Binhlia Lai v. Jai 
Pershedd)} and Sheotahal Singh v. Arjnn 
ilOJ. 

He has also referred to Amar Nath v. 
Bidal:i Dati (11), and Oour’s Hindu (^ode. 
page 77. On tlie other hand Mr. Bhagathas 
relied on (lanpat Rai v. Munni Lai (12), 
approved of in/:(/u(7‘a v. Bavarsi Das (13), 
Ram Dhan Das v. Ramji Das (ll), B'irm 
Paras Rani-Jicala Prasad v. Gian Chand 
(15), liar Kishen Singh v. Lahore Bank (IG), 
Bankhandi Rai v. Kishori Mandal (17), 
followed in Lac.hhman Prasad v. Sarnam 
Singh (18), and Kalika Nand Singh v. Shiv 

(1) 2 Ind. Crts. 173; 31 in 72; 11 liom. L. K.255. 

(2) 1 C. 470; 1 lad. Dec. (x. s.) 20.3. 

(3) 28 Ind, Cas 538; 30 B. 715; 17 Bom. L. R. 

(4; 33 Ind. Cas. G'.)l; 3 L. \V. 463. 

i5j 30 lad. Cas. Sl3; 126 P. W. K. 1915; 180 P. L. R. 
1915. 

(6) 30 Ind. Cas: 500; 172 P. L, R. 1915; 106 P. W. R, 
1915. 

(7) 17 Ind. Cas. 577; 10 C. 312; 17 C. W. N. 1025. 

(8) 50 P. R. 1893. 

(9) 15 P. U. 1899. 

(10) 56 Ind, Cas. 879; 1 P. L. T. 136; (1920) Pat. 155. 

(11) 38 lad. Cas, 303; 21 P. R. 1917; 62 P. \V. R. 1917; 
50 P. li. R. 1917. 

(12) 13 Ind. Ohs. 31; 34 A. 135; 9 A. L. J. 54. 

'13) 30 Iiid. Cas. 481; 171 P. L. U. 1915; 113 P. W. R. 
1915. 

(14) 50 Ind Cas. 215. 

(15) 50 Ind. Cas. 36. 

(16) 51 Ind. Cas. 712 at p. 714; 64 P. R. 1919. 

(17) 61 Ind. Cas. 102; 2 P. L. T. 17; 6 P. L. J. 72; 
(1921) Pat. 113. 

(18) 10 lad. Cas. 241; 39 A. 500; 15 A. I.. J. 5S4; 2 P. 
h. W. 29. 21 C. W. N. 900; 33 M. L. J. 39; 19 Bom L 
R. 646; 26 C. L. J. 97; (1917) M. W. N. 516: G L. W. 339- 
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Nandan Singh (19). He also laid stress on 
Sanijasi Charan Mandal v. Krisknadkan 
Banerji (20) and Anant Ram v. Collector of 
Ettah (21\ and Mulla’s Hindu Law, pages 
2lH, 221. The cases relied on by Mr. Tek 
Chand dealt with joint Hindu family carry¬ 
ing on family businesses and Mr. Bhagat 
contended that in tho.se cases the businesses 
were of such a nature as necessitated the 
rai.sing of funds from time to time which 
entailed charging the joint family property 
wiili their payment. He contended that 
under Hindu Law the onus was on the 
creditor to prove that a debt incurred by 
tlie manager of a joint Hindu family had 
been incurred for tlie benefit of the minor 
members of that family or for recognized 
necessity. There can be no doubt that the 
authorities cited by Mr. Bhagat support hiB 
contention. On the other hand the author¬ 
ities relied on by Mr. Tek Chand support 
his arguments. The case reported as Arant 
Ram V. Ctdlector of Ettah (21) is, however, 
distinguishable, for that proceeded on the 
Dayabhaga and not the Mitakshara. A 
reference to that case clearly shows that it 
was really decided on the fact that the new 
business started by the head of that Iwya- 
bhaga family could not be held to have 
been started on behalf of his minor brotnfl 
inasmuch as he (the elder broths) ha 
been appointed a guardian of that brotn 
and the business had been started * 

the permission of the Court. 
the 9th Edition of Mayne, Hindu Law, t 
main differences between the 
the manager of a Hindu joint family nn 
the Dayabhaga and the Mitakshai’a ^®®P 
tively are very lucidly stated and .t 

be no doubt that the position of a kar 
a joint Hindu family governed hy . 
Milakshara is vastly different from j 
Sikarta of a joint Hindu family g- 

by the Dayabhaga rule. In the presen 
it will be seen that when in this cas 
cash bond was executed Bhagat Bala 
was, undoubtedly, its head. An 
been made to show that the family 
on good terms but that effort h^, . 

record, failed completely, and tner 

(19) 63 Ind. Cas. 625. , r 

(20i 67 Tnd. Cas. 124; 49 C. 560; j 4985 <3 

L. J. 409; 24 Bom. L. R. 700; 35 C. 954; 
I.. J, 41; (1!)221 M. W, _N.J64: 26 C. «■ 
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was 111 a ll.Muishinq-fondilioii at the time 
of Kl^llull i haii.l's death. A n-feiviice to 
i'o :uvu„uts shows that tl.e lirsi item 
• Oven inidor this ea.sh credit ],oiid. r/-. 

Ks .hoOO was eiitrtvd in tiie l)riek aceouut 

rn/e stattment ol Sahih on pa'^e 5i^. 

\\\' acceiit this t,pj,e„l „„cl 

grant the phunliOs a decree hn a (!;ia-].3-') 
reeoveiahle iVoni the proi eilv hviu-tiie<-aled 
l>y the cash eivdii ]>ond datoi’l the L>2nd 

April IIHI). 'I'iie jilainlilTs will also leeeire 

their costs throiiL;h- ut and intei'esi at (I per 

Cent, pei'aiinuiii tioin datCM)[ suit to date 
of realization. Jiliagal Haider Das will aNo 
be personally liable for the amount due 
under this decree, the decree beinu’ c.r parte 
as against Jiim. 

ff- Appisal arevpud. 
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reason to think that Bliagat Bahleo Das 
was at that time, in any shape or form 
inimical to his brother or mother, further! 
it seems to be also beyond any serious doubt 
that the contract business was enlereil into 

in consultation with other relations of the 

L Singh is the s(ui-in-law 

ox Ivishen Chand and Ijaksbini 

and he not only managed to secure the con¬ 
tract in question for Bhagat Beldev Das, 
but it was at his instance that it was onter- 
® j the name of Bhagat Kishen Dhand 
aud oons, so that the minor brothers should 
benefit from it. Again, the same witness 
was instrumental in inducing the x.)IaintitYs 
to enter into this arrangement, for it has 
been proved beyond question, and admitted 
by mm, that he recommended the plaiiililfs 
to make the advance to Bhagat Bakiev Das. 

An these circumstances it may safely be held 
that Bhagat Baldeo Das did take this con¬ 
tract for the benefit of the entire joint 
tamily.^ There is, undoubtedly,a coiillict of 
authority as to whether the onus in such 
c^es rests on the creditor to prove neces¬ 
sity, or on the joint family to prove want 

Q In Maheshar Bakh^h Singh v. 

iraian Singh (22), it was held by their Lord- 
Ships of the Judicial Committee that, “in 
such suits no general and inflexible rule can 
06 laid down; the presumption proper to be 
SJ ^ vary with circumstances and 
jnuat be regulated by and dependent on 
nem. was approved of and 

louowedm Amur Nat/i V. Bulaki Da>i (ID 

ana appears to be the safest rule to lay 
own Applying that rule to tlie present 
seems to us that the plaintilY has 
cceeded in proving that there was neces- 
y for the action taken by Bhagat Baldov 
as. ^ It IS true that the plaintiffs made no 
. 3s to the necessity for this loan 

L j L® P'^i'Poses for which it was required, 

OA regard to the decision reported 

tWfc ?ift\ Singh v. Shiv Nandan 

immof • absence of such an equiry is 
Rprfl when necessity has been proved, 

atna oi Miisammat Lakshmi 

paper-book shows that on the 
aflfifi* .? .I^ishen Chand he left no cash, the 
Afl kf ?®^*igoiit8tandings of about Rs. 7,CC0. 

l-bat the sum of Rs. 12,000 was 
8 Pfi« k®??^ Singh and Rs. 6,000 to 
Hot Ram. This being the case it can- 

® considered that the brick business 

t’ S7; 7 Sar. P. C. J. fiJ; 6 M. L 

b Pec. (K. B.) 5Ca. 


MADRAS HIGH COURT. 

Seco.so Civil ArrtiALXo.-Ul of 

November 5, 11)24. 

P?-e.5c/d;—Mr. Justice Venkatasubl)a Rao 
BHALLAMCDI KAMA SASTRI- ’ 

P LA IN 'l l I-'F— A pr E L I.A N T 
vermis 

THIRUMAaMIDI KANNAMMA 

AN'D 01IIEUS— DkFK.N'DANTS —Rl-.SFO.VDEN'fS, 

Hindu I.uiL'— \yiilout—AlieiKidon -■ liciircstnluduiis 

maiU’ hii retrryioni r —Suit to challeiujc olicnndon _ 

EAopptl-■ Und liaidoii f,y /v{ e»v>if»/jcr—.liw/yBCt- ii um 
iwev'iioiicr, whether lioiind. 

Oil the <ii’alh i-l ;i Iliiuhi M'icluw, and during tlie 
lifelinio of iivr dau^iiilt-r, a revers^ioner, Ly' Jii.s 
ivprcseiiUilions iiiducL'd a lliird ptison to puiclnise 
jiropurlies from an aliciu'c' fium llie widow and 
sul/SC(jufnlly Jiimscif ohlaiiif'd fi . ni iJio daii^hlt^r a 
snlf-deod of all her riglits in the ja-orerlics st)pur- 
ohaseil. In a suit Iw the reversioner as assignee from 
tile daughter to set aside the alienation; 

Held, that he was estojiped liy Jiis Conduct from 
niaintiiiuing the suit. (p. 7GG, coi 2.j 

Gur Saroijan v. ^Vn■(l Lai Si/i'jh, 11) Ind. (’as. 1; |G 
C 5G0; 17 A. L. J. GG; .‘IG M. L. .1, Gc<; 1) L. \V. a.Jrj; 23 C. 
AV. N. 521: 1 U. I’ D- P- (P- C. i 1; 12 Bur. L. T. 122; IG 
1. A. 1 (P. C.t, relied on. 

An alienation hy a Hindu widow is only voidable. 
Where on the death of a Hindu widow licr daughter, 
who is the next revensioner. receives and enjoys iho 
sale-proceeds of an alienaticm by tJie widow she is 
not thereafter entitled to question the same as not 
being binding on her. An assignee from her is 
equally estopj'cd from clialienging the alienation, (p. 
7G7, col. 1.] 

Appeal against a decree of the Court 
of the Additional Subordinate Judge, 
Vizagaptam, in A. S. No. 255 of 1921 (A. S. 
No. 224 of 1919 on the file of the District 
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Court, Vizagftpataml. preferred against that 
of the Court of Razam, in 0. 6. Xo. -1-t 
of 191S. 

Mr. r. for the Ai)pel- 

lant. 

Mr. C. Lakshinamia. for tlie Respnndonts. 

JUDGMENT.— Tliis is a speculative 
s\ut. Botli tlie lower Courts have distnis.s- 
ed it and after carefully iicariiig the aruu- 
meuts of the learned Vakil for the appellant, 
1 am satistied that the deci.^ion reached 
by the lower (.'’ourts is correct. 

One Vizanna died in 1888 leaving his 
widow Lingamina and two daughters, Kan- 
namma and Sitamnia. Bitamma predeceased 
her mother and we are not concerned with 
her. Lingamma died in January 11)14; 
during her lifetime, she made two sales 
and the present suit has been in.slituted 
questioning their validity. On the 8tli of 
October 1800, Lingamma sold what is de¬ 
scribed as one and one-fourth vrithi (share) to 
one Garimillakuimayya (Ex. VIj. The con¬ 
sideration for the sale is stated in the deed 
to be Rs 500. The learned Subordinato 
Judge has held that the sale can be 
upheld only to the extent of Rs. 207-12-0, 
one of the three items of consideration 
mentioned in the ccmveyance. The second 
transaction impeached is that evidenced 
(dated 20th March 1894) hy Ex. VI (<t). 
The widow sold another one-fourth vrithi 
and a house-site to the father of defend¬ 
ants Xos. 2 and 3. The deed mentions 
that the consideration was Rs. 500, but 
the learned Subordinate Judge has held 
that no part of it was utilised for any 
purpose which would be binding on the 
estate. These are the two transactions 
questioned by the plaintiff. 

On the death of Lingamma, Kannainma, 
her daughter, the first defendant in the 
suit, executed in favour of the plaintift' 
a sale-deed dated the lOth May 1914, 
conveying to him such rights as she pos¬ 
sessed in the suit properties (Ex. A)’ 
The sale-deed was taken obviously with 
a view to file a suit and recover the pro¬ 
perties from the possession of the vendees 
or their representatives. 

In order to understand the grounds on 
which the decision of the Subordinate 
Judge is based, a few further facts must 
be stated. Kurmayya, the vendee under 
Ex. VI died, and, on the first May 1907, 
his representatives sold the property covered 
by Ex, VI to defendants Nos. 2 and 3 (Ex. II). 
The learned Subordinate J udge has found 


that this transaction was brought about 
by the plaintilT. He attested the sale-deed 
ami he identified the executant before the 
Registrar. It, is in evidence that he him¬ 
self a'lvised defendants Nos, 2 and 3 to 
purchase the property. The plaintiff was 
at tiie time the nearest reversioner barring 
the first defendant and hy his conduct he 
induced defendants Nos. 2and3to purchase 
tiie property and part with tiie price. 
There is not the slightest doubt that^ he 
caused defendants Nos. 2 and 3 to believe 
tliat he approved of the sale and that 
such rights as he had, he was will¬ 
ing to give up. In these circumstances, 
the plaintill would be clearly estopped 
from questioning the transaction. The 
learned \'akil for the appellant, has, how¬ 
ever, arguerl that any representation that 
the plaintiff made, was made in his 
character as a possible reversioner, that 
in the i)resent suit, he claims under the 
first defendant, and that he ought not 
to be held bound by an estoppel which 
would not attach to the first defendant. 
Eor this position, the learned Vakil has 
relied upon Guv Narayan v. SheolaL 
Sinijh (1) but that very case shows 
that the argument is untenable on th 0 
facts as they exist here. At page 580 this 
passage occurs in the judgment:— “Id Idci^ 
Lordships’ opinion, there is no estopped- 
Besides, it should be observed that Hanu- 
man did not acquire the projierly ^ „ 
contingent reversioner to Maha Sundar. 

In the present case, however, a 
of Ex. A the conveyance in favour of 
plaintiff shows clearly that tlie first 
fendant transferred to him her 
the property on account of the fact 
he happened to be the reversionary 

to the estate. The recital is very ^ 
and admits of no doubt. I agree, tD 

fore, with the learned Subordinate 

that the plaintiff cannot impeacinne 
of the properties covered by Ex. yl. j 
Next, I proceed to deal with 1^®® . :g 
ilieiiation effected by the widow, tn J 
he sale evidenced by Ex. M the 


. by 

he 2uth March 1894 in favour - 
:ather of defendants Nos. _ 2 and 
'acts connected with this gOQ 

ire these: Lingamma received 
Tom defendants Nos. 2 and3 and d 

(1) 49 Ind. Caa. 1; 45 C. 565; 17 A.L J-6.) 
8; 9 L. W. m-, 23 0. W. N. 521; 1 b. L b- ^ 

; 12 Pur. L. T. 122; 46 I. A. 1 (P- C.): 

*Pageof46 0.-[£;ii.] 
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^^Ofi'^ayya, the liii?hand 
of a direction tluu tlie sum 

thfiff 1M ® 'laaglilers on 

'"''•lo*'‘fy' 'I'lie lirst de¬ 
fendant after she became an adulr received 
a moiety of this Rs. 50d that is, Its 4 

with anotlier sum of Rs. 250 re|.resenrin- 

interest from this Kondayya. Slie at thal 
tune was aware that her mother liad sold 

ts d^-f«‘ndant3 

WK ^ ^ ^ She was 

1v Inf “mo'iut liad original¬ 

ly been dposited with Kondawa for the 

fble^ ‘“■“/'“f'l'on °f sale was void- 

HDie. ihe first defendant was the rever¬ 
sioner who was entitled to question the 

faoto®fh°“' i”'® l^^owledge of these 

toots she received from Konday.i'a Rs. 500. 

and^ratffi *''^® defendant adopted 
who transaction. The plaintiff, 

hT nn®r®n the first defendant, 

with theV^®® ^ O® V ^ agrae, therefore, 
he nlaim-ff'■"® u Subordinate Judge tha 

alsoof i" “aspect 

ft "'btoh fix. VI-(<7) refers. 

VI fAl 1“®®“ faintly suggested that K.v. 
as executed by Lingainma only 

Kannarnm^^ daughters, 

oathe Sitamma, and that, as 

harl^! °ateof the transaction, the daughters 

a matt(»r°^f r'® transaction is void. As 

was 1 the document 

pi hpr^ executed by her only as guardian 

I'ecital in the 

docuSpnJ P^i'fectly clear. The 

amma in^il "-as signed by Ling- 

that Ex VT^/“v^.^®^^^ughter. The argument 
Thp therefore, fails. 

Judee^H « of the learned Subordinate 
®adw second appeal fails 

“a w dismissed with costs. 

♦ W, 

Appeal dismissed. 


. ou.lCivAWT MI8R.\. 

PATNA HIGH COURT 

-iri’i.Au I’KOU Arrn, |,,TI 1 Diiciiss Xo 257 

oi' f i)22. 

Fchni.iry 17, 1025 

Present .--.Mr. Justice t)as and .Mr Jmstico 

^ A\danii. 

CIlAKIiADHAU JHA and orifiiKs— 

1 y !•-1- n.\ i).\ \ I S —\ rp[Tj ^^ 

v> rsus 

SHA1JKAX1' M18KA axdothei.s— 

II- I I “^^ESPoNDKN’Ts. 

//f«jR h,,r - U nhnr-.Atlrcr;^c p>mcssio,i-Prop,ir(u 

(icijuin’.l, Wfcl/ft r sh-idluH). 'optny 

A HukJu wid-Avis no( ;t icnaiii for litV b,i( a 

if* whiAiHisbnml s ].rui erlv and 
f x Ink .‘.he 15 m po.-^scs.ion of .such prone,tv' a« a 

iflou she posses.M‘s adver.'^t ly to aiiv one as to ^Main 
but ^he makes them good to her husband's estate 

T ^ <lecision of tlie District 

Judge Darbhanga, dated the lOtli Decem¬ 
ber 1J21 confirming that of the AAlunsif, 

Second Court, iMadhubani, dated the 25th 
July 1921. 

Mr. L. K.Jhn^ioY tlie Appellants. 
i\Ir. iS. A. Mitter, for the Hespondeuts. 

JUDGMENT. 

Adami, J.— TJie plaintiif in this case 
sought for a declaration of his title to a 

1 () siiare of certain properties and for joint 

possession of tlie same on the ground 
that the said properties were stridhan pro¬ 
perties of his maternal grandmother. His 
case was that his maternal grandmother 
had acquired these properties under a deed 
of sale. The lower Appellate Court found, 
that the kobala relied ujion by the plaint- 
ilY was not a genuine document; but found, 
however, that the maternal grandmother 
had been in possession of the properties 
for more than twelve years and that tliat 
possession had been adverse to her step-son. 
Tiie learned District Judge held that this 
being so, the properties acquired by adverse 
possession bscame the of Uie plain- 

tift s maternal grandmother and, therefore, 
descended to the plaintiff. The plaintilY’s 
suit was, therefore, decreed. 

The only question which arises in this 
appeal is whether the finding of the lower 
Appellate Court that the property in this 
case was tlie stridhan of the maternal 
grandmother is correct. Mr. Jha has re¬ 
lied on the case of Lajicanti v. Sa/a Chand 

/-, \ t *1 IT. it- _ - T_.1 _1 • _ /• . 1 -r-. • 


a"' 
■r:P. 


47 M. L. J. 935 ; 
[i\ C.) H (P. CJ 
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('i.uucil. There it was held that a Hindu 
widow is n'*t a tenant for life but has a 
widow’s estate lu lier deceased husband > 
estate, and I hat if possessingas a widow she 
possesses adversely to anyone as to certain 
paroeU, she does not acquire tlie paicels 
as Init she inahes iheni ?^oo<l to 

her huslnnd's estate. That deei^i'm set-ins 
U) (include the present case. Ihit Mr. 
Miitt-r on behalf ('f the res[>ondent argues 
tint the case 1 have just cited relates 
0 ilv to a ca.'^e in which the wid >w lakes 
]) )ssv''Sion as a widow and hold.s adveisely. 
He argues that in the pre.-ent case tlie hus¬ 
band’s step-snii was alive and, therefore^ 
the maternal grandmother harl no widows 
estate but was only entitled to her main¬ 
tenance, and that, if a woman is in posses¬ 
sion of property not as a widow but other¬ 
wise, and obtains a title by adverse pos¬ 
session. that property will not be taken to 
form part of her husband’s estate ljut will 
become her stridhun. In the i>resent case, 
liowever, it is clear from the jiidrrment of 
the lower Court that the maienial grand¬ 
mother did enter \ipon the i)roperty in 
suit as the widow of her iiushand, for we 
had th-at she apin-oa^-hed the landlord and 
had tier name substituted for her husband's 
name in his shcriita after the death of 
the husband. Tliis proves to our satisfaction 
that the maternal grandmother did, as a 
matter of fact, take possession of the land 
as widow of her luishand and that being 
so, it is clear that the decision of their 
Lordships of the hrivy Council to wliicii 
I have referred above must hold good and 
the properly cannot be held to be atridknn 
of the maternal grandmother. 

This appeal must, therefore, succeed and 
the decree of the lower Courts must be 
set aside and the suit be dismissed with 
costs in all the Courts. 

Das, J,—I agree. 

z, K. Apjjeal allowed. 
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ALLAHABAD HIGH COURT. 

FULL BENCH. 

Application in First Appeal No. 118 

OF 1922. 

March 27. 1925. 

Present: —Mr. Justice Walsh, Mr. Jilstice 
Ivaiihaiva Lai and Mr. Justice Mukerji. 
UAJ'EXDRA SINGH—Defendant- 

Applicant 

versus ■ 

DURGA KUMAR! -Platntiff— 

Opposite Party. 

('ll it Procc lui’e Co le (Acl V of I'fOS), s. 89,0. 
Will. r. Sch. II—Appeal-Arbitration, rehrenee 
to. pe iiinij appeal —Aivard, validity of—Axvard,‘U)tu- 
llcrcan be treated as adjustment of dispute—Inhereru 
P'over Ilf Court t.i refuse to allow appeal to be proce^ 
(• i with—"Any other law" in s. 80, meaning of—InUr- 
pr.-tation of Statutes—Marginal notes, whether can ot 
referred to —Duty of Jiidges. 

Held, by the majority i.U((A-er;t, ./.. dissenting), that 
wiiere an lu-liilralion is entered into in n pending suit 
wiiiiout the intervention of the Court, the Court may 
on til.* !ipplic:ili'>n of any party stay the 
the suit, and on an award being subsequently ma 
H.-t on the award if it linds that it is otherwise vaua, 
trciling it as ui adjustment of the suit. i 

icarion why wnen an award is brought to the lui 
the Court’ in a pending suit, it sbould not try 
issn* wn.-th:r the award is not biadmg on the pariiw 

under tiie general prinnplis of the law of conU / 

a proee.Ming under 0- XXllI, r. 3 of the 0. P. t>* 

[p, lr>, col. i; p 77-1, col. 2.] /..rWranca 

Per IPals/i. J.—Forbearance to sue and forbwr^ 

to lake delinite steps to enforce legal rights ar 
quite consideration to support an 
p.uticularly an agreement where there are 
considerations and both the parties mten'l 

to make an end of their dispute. Ip- ^f^.Llicline 
Tne High Court has an inherent the 

to allow an aiipeiiant to prosecute an app , 
m un.-nt it is satistied that the appellant by 
act and Uecd lestiued to by his signature, o gg|y 
considered adequate consideration, hie 

aoandoued liis right and undertaken tot'i 

ajipeal. litn’d.l , .^..^rided by 

Per Kanhaiya Lai, ./.—The proceduie p 

Sch. 11 to tile C. P. 0. is by no JIj The 
mariner in wliich an award can be ® oydethe 

language of s. 83 of the C. P. C. nortiou 

applicability of 0. XXIII, r. 3, or any o 
the C. P. C.;to an arbitration. The ^de 
the procedure provided by Sc^ II j „-.offes which 
prives a party of his right to claim 3“'’“ ^ of hjj 
that Schedule gives. It does not dep awar<i 

right to enforce the contract embodiea jeleren^ 
otnerwise, unless the subject-nmtter o t^^gredof* 
has meanwhile been disposed of by % _gfer their 
ing the pendency of an appeal the pa the 

dispute to arbitration and an award imi®* 

aroitrator and is carried into effect, ^ ^ com¬ 
be treated as good so far as i^ decree un<i^ 

plete accord and satisfaction of tae ^ 

appeal. It makes no difference whether s 
meat is a direct settlement jo whomt^® 

themselves, or made by a arbitr®*®^' 

parties have referred their dispute 

771, cols. 1 & 2; p. 775, col. 1J ^fherlaW ' 

Per Jfui:cr7i.J:-The words an) other 
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mebeiug in force” ins. 80 uf the (’. p. ('. ,h. n^t 

5v M ui.-iiti (’.><!.• 

CivU Proce<iure. [p. 781. ool. 1.] 

A compromise is the direct result uf an a-r-.-inent 
between the parties. Kule :} ..f o. xxill i.f'li.c p 
C.must, therefore.be taken as dinvtrd nn!v i..ra'>.s 
where the parties have agreed that tlie('>iiii sIk uI.! 
decide a matter between tlieni in a pani. nlar wa-,-. 

cannot come witliin the i-urvi., w of r :> 

ofO.XXllI. [p 780,-ol. 

An award whieli has been arrived at In-a reln. ii,-.' 
of the subject-matter of anaj.pea! to arliiiraiion p n-;- 
iDg the appeal cannot be reeogni/ed as an '■adju>i- 
ment by lawful agreement” hy the i>ailirs t .'th- 
appeal or as a “coinpromis.'” within tho m.-a.nine' >-f 
r. 3of 0. XXIII of the C. i\ t’. if both pu-ti s 
accept the award, there would be no diilienlf v in the 
acceptance of it by the Court, Jtm thm ih.*. award 
would be accepted not as an award hiil as a d'-euai-ii) 
embodying what has been acet'pted bv tin* parlirs ;>.•> a 
proper basis for the settlement of tlwir dis]mt;-. p. 

781, col. 1.] 

The marginal notes to a section in n Statute aii'no 
sure guide to tlie real oliject of the L<.gi.'.lainri“, but 
they may sometimes be looked at if there'b -anv doubt 
about the meaning of the word.s msed in the section. 

Lp. 780. col. 2.1 

No Judge has a riglit to overriilc tiieciicir provi¬ 
sions of an enactment on tlie plea that probably il.r 
legislature forgot sometliingor had not somrthing in 
them mind at the time of framitig the enactmeni, 

jj). 782, col. 2.] 

Case-law referred to. 

Messrs. Shiavi Krishtm Dar, lla 
Prasad, SJteo Dihal Sinha and Kumlu K>int 
y^^ma,for the Applicant. 

Mr. Iqbal Ahmad, for tho Opposite Party. 

JUDGMENT OF THE FULL 

BENCH. 

Walsh, J, —This matter arises in the 
following way :—An appeal was tiled in 
this Court on the 7th of April on 
behalf of Rai Bahadur Chaudhri Gajendia 
. Dingh against Srimati Durga Jxainari, the 
relief sought hy which was to set aside 
a decree of the Subordinate Judge of 
Moradabad, dated the 23rd of January 
1922, and the value of such appeal was 
stated at Rs. 73,811-10. On tlie 23ra of 
January 1924, that is to say, nearly two 
years afterwards, an application was tiled 
on behalf of the respondent to the above- 
^nentioned appeal, which, it shouhl l>e 

was an Execution First Appeal, 

Asking that the said appeal should lie dis- 

application did not in Icrni.s 
ASs this Court to record an adjustment, 

°^^°^cide any question under 0. XXtIl, 

J. The affidavit in support of it set 
out the fact ihat an agreement and wliat 
was called an award made under the said 

had been come to between the 
Fk alleged that the appellant in 

,iiu© said appeal had no right to continue 

49 
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Pm appe.ti. Tiio appeal itself togethei 
'uth 111 ,' appliL-alion to wiiidi 1 have just 
ivlenod whirli was described by the uilice 
t ( uurt as a miscellaneous ap- 

jtliratiou m P\,-fillion l’'ir.sl Appeal Xo. IIS 
<■1 llJJlf wen- fomiected ami lu-an.l lo- 
gctiKT befi.ro a 15ej)c|i coii.sisliDg of 1113 - I wo 
br-'thers, .Ml-. Justice Kanliai\a Lai* and 
.Ml Jusiici' La! (Jupal .Mukeiii. Jn an 
ofdei', daii.-d i|,c irm of i:):M, which 

.^Ms oiil very clearly the course of evciil.s 
aiul the autiioritic.s wJiieh have led to a 
<iiifei(‘iiro of opinion between certain of 
tlie High roiij-ts in India as to tlie appli- 
cibility oi (). XXIH, r. 3, tlie.y expressed 
the opinion that the matter ought to be 
referred to a larger Bench for decision, 
and it Iia]jpened that I nivself was then 
acting in the eapacily of'(’liief Justice, 
and on the lUii of July. l!)21. I made an 
oi-dcr directing the ca.se to be Unally dis- 
]K)sed of by a Bench consisting of these 
two learned Judges and myself. It came 
before us on the 31st of July, 19:M, when 
Hie point was taken that on a ijnestion of 
fact with reference to tlie so-called award 
and laiyment, the evidence of the Collector, 
.\ir. Ji. (I. Walton, who was away on 
leave, was material, and the case was ad¬ 
journed generally and has now come before 
us fur linal^ disposal with the addition of 
Mr. W alton’s evidence. Speaking for mv 
own ])art, i am not satisUed Ihat any ques¬ 
tion of law arises at all. TJie agreement 
before ms is such that upon general prin- 
ciplo.s of law J am not satisUed that it is 
necessary to apply any provision of the 
Code, 'idle provisions uf the Code only 
a|.*ply to such proceedings as inirport to 
lie taken thcreiiiuler. It happens from 
time to time tliat things are done by the 
consent of parties witliout reference to any 
special provision of the Code. It also 
happens sometimes that the parties are 
governed liy some general principle of law 
analogous to a provision in the Code, 
which is not actually to be found in tho 
Code. The most familiar illustration of 
that is where there has l)een a binding 
decision in interlocutory proceedings, in 
the course of a suit, and one uf the parties 
seeks to (luestion it at a later stage. Tho 
Privy Council liave held that a ilecision 
between the parties in the course of a suit 
is governed by the jirinciplesof res judicata, 
independently altogether of tlic special pro¬ 
visions of s. 11 of the Code, and indeed 
there is no provision of the Code which 
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applies to it. In this case the unfortunate 
dispute. Avhich is sufficiently described in 
the previous orders of my brothers and 
dealt with in great detail by my brother 
Mr. Justice Mukerji in the judgment he 
has pre)>ared, was settled by a solemn 
agreement entered into in writing and exe¬ 
cuted by the parties on the lUth of Feb¬ 
ruary, which is admittedly binding upon 
both of them unless there is something 
outside the agreement sufficient in law to 
destroy it, oi to render it of no elfect. 
By that agreement the appellant, who 
seeks to appeal in Execution First Appeal 
No. 118 of 1922, agreed for certain con¬ 
sideration therein set out, that he would get 
his application for permission to appeal to 
the Privy Council, which was then under 
consideration in the High Court, and his 
appeal in the suit for mesne profits, which 
was pending in the High Court, struck off, 
and that after the appeal and the applica¬ 
tion were struck off, he should pay to the 
present respondent, the lady, the amount 
which might be determined by Mr. Walton, 
the Collector, on account of all kinds of 
mesne profits, debts of the time of Kunwar 
Sardar Singh which are alleged to have 
become time barred, expenses incurred in 
connection with mutation cases, which of 
course were on the revenue side, civil 
suits, application for permission, which, 
although it does not say so, is the applica¬ 
tion for sanction to prosecute the appellant 

which had been applied for by the said 
respondent against the appellant for hav¬ 
ing forged a Will, a suit for mesne profits, 
criminal case and enquiries in connection 
therewith. High Court appeal, Privy Council 
appeal and appeal in the suit for mesne 
profits. The other party covenanted that 
she would accept the amount which might 
be determined by the Collector aforesaid 
on account of her demands, setting out 
the various heads under which she was 
making demands. In the event of these 
conditions not being carried out, that is 
to say, the amount determined not being 
paid, and the appeal and the application 
not being struck off, the agreement went 
on k> provide that the lady’s rights and 
decrees were not to become null and void. 
It is clear from this agreement that the 
striking off of the appeal and the payment 
of the demands determined by the Col¬ 
lector were concurrent conditions. That 
is to say, the actual date of the order of 
aay Court withdrawing or striking the 
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appeal off the list, would be of no import¬ 
ance. If the contracting party did not 
take the necessary steps to have his appeal 
struck off, the Court could do it for him 
on an application by his opponent, as the 
Court could treat that as done which ought 
to be done. Certain arguments have been 
addressed to us as to the nature of the de¬ 
mands made by the lady, and as to the 
prospect of her being able to establish 
them either in a civil Court, or in any 
other Court, or in any other way as a matter 
of strict legal right. Such demands, which 
certainly cannot be complained of on the 
score of economy or moderation, are set 
out in the schedule to the agreement. If 
parties choose to submit their disputes 
informally to a mutual friend and to agree 
to accept and do respectively, whatever 
he decides, it is no business of anybody 
else that they chose to include claims or 
demands which might not be recoverable 
in a Court of law, or which might be re¬ 
coverable with great difficulty. The whole 
essence and meaning of such an agreement 
is to make an end of legal proceedings and 
to avoid further controversy. 

In the course of argument before us by 
the appellant, who claims to go on with 
this appeal, an effort had been made sup¬ 
ported by his affidavit, to show that the 
agreement was really provisional. That 
is to say, its performance on both sides 
was conditional upon an event which was 
then uncertain, namely, the withdrawal of 
the prosecution wffiich had been begun 
against him, Gajendra Singh, for forgery. 
The case had been actually committed for 
trial, and the date for the first hearing 
before the Sessions Judge had been fixed. 
There is no doubt that Gajendra Singh 
himself, and probably the Collector, would 
have been glad to see these proceedings 
abandoned or withdrawn. There is also no 
doubt that the lady, if she had been 
master of the situation and able to with¬ 
draw the case by the sole exercise of her 
discretion, would have been willing to have 
exercised that discretion for a price, bo 
that if the matter were one of contract 
only, Gajendra Singh could have 
immunity from prosecution. But the 
was obviously not one of contr^t. Fr(> 
ceedings under s. 476 of the Cr. P. b-oa 
been set in motion by the Civil Court 
and the decision, as to whether t / 
should be allo^ved to continue, 

with her, nor even with the District Ma©*®* 
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tiate, but with the Local Government. In 
fact the sentence upon Gajendra Sino-h 
was one year, and the Local Government 
released him after he had served for a 
month and-a-half. Hopes, liowever confi¬ 
dent, and inducements, however, stroniy, 
are not in themselves consideration for 
an agreement, and are only evidence what 
the learned Vakil called circumstantial 
evidence pointing to the possibility of the 
existence of some condition precedent of 
the kind suggested. I can only sav, after 
reading the evidence of the Collector, that 
I am satislied that whatever operated upon 
the mind of Gajendra Singh in entering 
into this agreement, it was no part of the 
contract between the parties that the exe¬ 
cution of the agreement should be condi¬ 
tional upon the withdrawal of the prosecu¬ 
tion. To my mind that contention in fact 
fails. A further suggestion is made that 
Gajendra Singh was not in fact a free 
agent, that is to say, that undue advant¬ 
age was being taken by the lady of the 
position into which he had got himself by 
committing forgery, and that she was in a 
position to dominate his will, and that the 
circumstances of the contract are such as 
to sliow that it was made by him under 
undue inflnence. I will set out as well 
as I can what are the facts upon which 
we are invited to arrive at this conclusion. 
Mr. Walton, the Collector, undoubtedly re¬ 
commended to the Local Government that 
the prosecution should be dropped. He 
evidently thought that it was not in the 
public interest that it should continue; 
that Gajendra Singh was a person who 
had earned by meritorious conduct in the 
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under consideration and there is the final 
observation of a Government olfioial, I 
think the Legal Kemembrancer, that the 
prosecution must proceed and that the 
Government had decided upon this course, 
ev»n if it resulted in the re-opening of 
what was called the arbitration. The 
difficulty about this allegation to my mind 
IS two-fold. In the first place, in his affi¬ 
davit filed in support of this application 
the appellant does not himself say that 
he was not a free agent, or that he' enter¬ 
ed into the agreement under undue iiifiu- 
ence, nor does he allege anything in the 
nature of undue inlluence, or any parti¬ 
cular instance of it exercised by any parti¬ 
cular individual at any particular moment, 
and, ill the second place, 1 find it difficult 
to accept a case which sets up a charge 
of undue influence alleging that a party 
to an agreement was not a free agent, 
while at the same time it is contended, 
and some of the same material is cited in 
support of it, that he deliberately entered 
into a provisional agreement with a condi¬ 
tion precedent that he should not be pro¬ 
secuted. The conduct which is relied 
upon as indicating that he intended to 
enter into a conditional agreement seems 
to me inconsistent with the view that he 
was not acting as a free agent. I am 
satisfied that this aizreement was absolute 
and unconditional, and that it was the re¬ 
sult of the free will and contracting power 
of the appellant Gajendra Singh. I find 
m 5 ’self unable to hold that there was no 
consideration for it. The lady was a 
decree-iiolder and she was executing her 
decree. She had claims which she was in a 


past a reputation in the neighbourhood, 
and that if this unfortunate dispute with 
the lady came to an end, the matter might 
be quietly dropped. He was willing to 
pay and the agreement left it to Mr. Walton 
to decide how much the lady should get 
towards the costs which she had spent in 
obtaining sanction, and in attending the 
case for the prosecution before the Magis¬ 
trate, and it is a just observation made by 
the learned V’akil that a party does not as 
a rule voluntarily contribute towards the 
costs of his own prosecution unless at any 
rate that prosecution is with irawn. Fur¬ 
ther, the case was adjourned from day to 
day and ultimitely indefinitely, until the 
month of July no doubt by the order of 
some authority which had reason to believe 
that the possibility of a withdrawal was 


position to enforce in the Execution Court, 
bhe had contingent rights, in the event of 
the appeals brought against lier being un¬ 
successful, to receive costs already incurred 
in such proceedings. 8he had an alleged 
claim for damages in respect of a large 
number of bonds or documents of the late 
Sardar Singh which we oall in England 
choses in action,” which she complains 
had been neglected and allowed to become 
time-barred by reason of the wrongful acts 
of her opponent, and although she or her 
advisers did not take much pains to lay 
the material with regard to this before the 
Collector, yec to the extent to which mate¬ 
rial existed, or could be obtained by the 
machinery of the law in the course of a 
civil suit, she would undoubtedly have been 
entitled to recover damages against Gajendra 
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Singh for such lo>? as she liad suHercd in 
that matter. Forheaiance lu sue and for¬ 
bearance to take detiiiiie stei>s to enforce 
legal riglits, liave always been held tv) bo 
adequate consi':eial]on to snpiiort an 
agreement, pari icularly an agreement of 
tliis kind, where tlicie are mutual considera¬ 
tions and both parties are intending, and 
agree, to make an end of their dispute. 
On general princij)les of huv. independ¬ 
ently of any provision in the Code, I hold 
that this Court has an inherent discretion 
U) decline to allow an appellant to ]'ro- 
secute an appeal tiie moment it is satislied 
that the appellant by his solemn act and 
deed testified to bv his signature, for what 
he considered adequate consideration, has 
expressly abandoned his right ami under¬ 
taken to withdraw his appeal. To my mind 
to allow the appeal to go on under such 
circumstances would be giving effect to a 
breach of contract, and committing an in¬ 
justice to the respondent, wlio is equally 
bound by the agreement, and would be, 
on the part of ihe Court ilself, pch-b-imi 
exempli, suggesting that this Court had 
sanctioned and approved a fleiil)erale de¬ 
parture from the solemn act and deed of 
the parly appealing before it. Under 
these circumstances, according to my view, 
this appeal, on the facts before us, ought 
to be dismissed without reference to any 
of the decided cases. As the matter has 
been fully argued before my brothers on 
a previous occasion and before us, I do 
not hesitate to hold that whatever may lie 
the state of the law under the Code with 
reference to a case where parties have sub¬ 
mitted to arbitration tlie whole of their 
dispute arising in a particular suit without 
the intervention of the Court'(which I may 
observe is not this case, the transaction 
proved before us seems to me to be an 
agreement, compromise and satisfaction of 
the whole of the subject-matter in this 
appeal), that the appeal has been adjusted 
by this compromise, and if we were asked 
to do so, it seems to me that we ought 
under 0. XXIII, r. 3, to pass a decree in 
accordance with such compromise. The 
matter has been argued before us as though 
this Court had been asked to record such 
a compromise I cannot find that there 
is any actual application before this Court 
asking it to record such compromise, but 
even if we are entitled to treat the case 
upon that footing, 1 am satisfied that the 
, facta in this case bring it within this pro- 


visiMii of tlie Code. I do not propose to 
consider the dilleiences which have arisen 
in the various cases cited to us from differ¬ 
ent High Courts with regard to the diffi¬ 
culties in aiiplying r. 3 of 0. XXIII, 
I agree in the main with the judgment in 
the case of Manilal Motilal v. Gokaldas 
Roirji 1 ^ 1 ). d'he agreement of the 10th of 
Feliruary before us is really the decisive 
factor in my judgment. The reference to 
Mr. Walton was only a secondary and con- 
secjuential part of that agreement, though 
no doubt as regards the money a very im- 
portaut feature of it. It has been carried 
o!it, and wliether you describe the machi¬ 
nery as an arbitration and award, or a 
reference, or a decision, or an opinion by 
a third i)erson, seems to me unimportant. 
It has been carried out in every particular 
bv both parties. It is merely ancient 
histojw, and the only thing outstanding is 
that in spite of his agreement to the con¬ 
trary, and in s])ite of his having paid the 
money, which lie agreed that he would pay, 
the present appellant has not struck out the 
apii-^al in a'oordance with his promise. I 
think wf oui^hl to dismiss ihe appeal and 
t(.» direc! it to be stm -k out with costs. 

Kanhaiya Lai, J.— 1 agree generally 
with the view taken by rny learned brother 
and wish to add a few observations regard¬ 
ing the facts whic'h have given rise to the 
mattorin controversy and thedifferentaspects 
from which tlie question can be examined. 
It appears that Musannnat Dui'ga Kunwar 
was claiming certain property, 
had been left by her father, Sardar 
and her claim was opposed by Chowd^y 
Gajendra Singh and his son, Shambii^ 
Singh, on the strength of a Will 
have been executed by Sardar Singh J 
favour of Shambhu Singh who was tnen 
a minor. In the suit filed by Musammai 
Durga Kunwar for the recovery of poss 

sion of that property, there was also a ciain 
for mesne profits. Slie succeeded in her s 
and got a decree for possession and^ me 
profits which were left to be wjis 

subsequent proceeding. That 
upheld by this Court. The 
were subsequently adjudged at Rs. i. 

on the 23rd of January, 1922. The presenj 

appeal was tiled by Gajendra Sing 
Shambhu Singh from that decree. 

While that appeal was pending, 
secution of Gajendra Singh was 

(1) 59 Ind. Cas. 53; 45 B. 245; 22 Boro. h. 
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under s. 47C of the Cr. P. 0. An applica¬ 
tion for leave to appeal to the Privy Council 
^om the decree obtained bv 
Durga Kunwar for the possession of the 
disputed property was also pending in this 
Court. On the 10th of Februaiy, 1923. the 
parties to the appeal entered into an agree¬ 
ment by which they provided that the at)- 
plication for leave to appeal to the Privy 
Council from the decree obtaineil by 
Musammdt Durga Kunwar for possession of 
the estate and the appeal tiled by her from 
the decree adjudging the mesne profits at 
the figure above-mentioned should be with¬ 
drawn and that the question of the amount 
of mesne profits to which .Uiisi/mmrtt Durga 
Kunwar claimed to be entitled should be 
determined by the ‘.’’ollector of .Moradabad, 
who was appointed arbitrator fin- tiie imr- 
pose and for the settlement of certain other 
claims for costs and damages, which 
l^/usa}nmat Durga Kunwar had put forward. 
The agreement provided that after the 
amount of the vaiious claims put forward 
by Musa?nmat Durga Kunwar was determin¬ 
ed by the arbitrator, the party made liable 
for the same should discharge it, and that 
until such discharge was made, the right of 
Musammat Durga Kunwar under her decree 
would remain unaffected. In other words, 
the agreement consisted of two jiarts, one 
of which provided for the withdrawal of the 
present appeal and of the application for 
permission to appeal to the Privy Council 
and the other was for the settlement of the 
disputed claims by the arbitrator. To that 
agreement was appended a schedule of the 
claims which were then said to amount to 
Rs. 2,72,255. The claim was subsecpiently 
reduced before the arbitrator to Rs. 1,55,000 
exclusive of the expenses connected with the 
criminal proceeding, the exact amount of 
which was not then stated. 

Gajendra Singh and Shambhu Singh 
were represented before the arbitrator by 
Mr. Jackson and Musammat Durga Kuar 
by Mr. Qadri On the 23rd of February 
1923, the arbitrator made an award by 
which he declared Musammat Durga Kun¬ 
war to be entitled to the entire amount 
awarded to her by the decree which is 
now under appeal with interest thereon at 
6 per cent, per annum besides .certain costs 
incurred extra-judicially in the previous 
litigition connected with the estate and 
that incurred in the comuiittal proceeding. 
In regard to the debts due tc Sari ir Singh, 

which were abated tc have become time- 
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barred owing to the negligence of Gajendra 
bingh.i hearbitratorstated that in absence of 
any evideti.-e as to 1 lie existence and value 
ot Iho.'-e deol.s, he would not at pj'esent 
award aiiythiug to Mi/stnnmat Dmga Kuar 
on that account, lint it was open lo her to 
laise that question again, if she was so 
disposed, within three weeks. She did 
not, however, raise tliat question again, 
ainl the ^ award, as it then stood, became 
linal.^ .The^ total amount awarded was 
Rs. 1,20,743 5-3 including th(' amount of the 
decree now under appeal, and the arbitrator 
directed that Rs. 1.00,UOO out of the said 
amount should be paid within a week and 
the reinainder witliin 15 days from the 
date of the award, and that order 
communicated to (lajemlra Singh and 
Counsel for the other side. 

It is admitted that in persuance of 
above award Gajendra Singii made 
ments partly in .March and partly in AVril 
1923 in full satisfaction of the amount 
awarded against him and that Mu.^fammat 
1 ) u rga K u n wa r s n 1 )se 11 u en 11 y \vi t hd re w 
that amount. I'iic tlecree for mesne profits 
was thus adjusted and paid up. 

The decree-holder-respondent contends 
that in view of the agreement and the 
award, followed by the adjustment and 
payment aforesaid, the appeal is no longer 
maiutainable. The reply of the judgment- 
debtors-appellants is that the agreement 
was conditional on their criminal prosecu¬ 
tion under s. 4-70 of the Cr. P. C, being 
withdrawn, that it was witiiout considera¬ 
tion, that the award was incomplete and 
invalid, and that it could not be enforced 
except bv a proceeding under Sch. II of 
the Cr. P. C. 

. The agreement does not say that the 
withdrawal of the criminal prosecution 
was a condition ])recedent to the enforce¬ 
ment of the agreement or the award. The 
])rosecutor was not the lady. She had 
applied for sanction to prosecute, but her 
application was refused. The prosecution 
was started under s. 476 of (he Cr. P. C. 
and she could not have withdrawn it. Mr. 
Walton, the arbitrator, says that the 
withdrawal of the prosecution was not a 
condition precedent of the arbitration. He 
too could not have withdrawn it. At or 
about the time of making the award he 
had strongly recommended to tlie Govern¬ 
ment that the prosecution sliould be with¬ 
drawn, but the Government did not assent 
to it, and there the matter ended. 
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So far as the covenant contained in the 
agreement for the withdrawal of the pre¬ 
sent appeal was concerned, there can be 
no quest ion that that agreement was, in 
view of th^ dispute then pending between 
the parties about the amount of the me^ne 
profits, valid and for good consideration. 
The parties wanted to withdraw from the 
Court their dispute about the amount of 
mesne profits, and with that object they 
agreed that the appeal should be with¬ 
drawn, and the amount of the mesne 
profits determined by the arbitrator ap¬ 
pointed by them. The arbitrator deter¬ 
mined the amount according to the decree 
and that portion of the award cannot be 
seriously challenged. The respondent 
would have had to accept less, if a smaller 
Hurn than the amount of the decree had 
been awarded to her. That portion of the 
award is, therefore, good and binding, 

The procedure )rovided by Sch. II is by 
no means the on y manner in which an 
award can he enforced. Section of the 
C. P. C., provides that a reference to 
arbitration, whether by any order in a 
.suit or otherwise, and all proceedings 
thereunder shall, save in so far as other¬ 
wise provided by the Indian Arbitration 
Act, 1899, or by any other law for the time 
being in force, be governed by the 
provisions contained in the Second Sche¬ 
dule. The other law above referred to is 
clearly the law other than the Indian 
Arbitration Act, which might be applica¬ 
ble to the matter. It does not exclude 
O. XXIII, r. 3 or any other portion of the 
C. P. G., applicable to such a proceeding. 
In fact, as indicated by s. 121, 0, XXIH, 
r. 3 is as if it were a part of the Code 
itself. The provisions relating to arbitra¬ 
tion have only been relegated to a separate 
schedule for the sake of future legislative 
convenience with a view to their incorpora¬ 
tion with the general law of arbitration, if 
it was hereafter necessary’. Indeed, as 
pointed out in Manilal Motilal v. Goknldas 
Rov'ji (1), the object of s. 89 clearly is to 
give effect to the provisions of Sch. II as 
if they had been enacted in the body of 
the Code, and it cannot be said that any 
material change of procedure, differing 
from what was in force prior to the enact¬ 
ment of the present C. P. C., 1908, was 
really intended. Section 96 of C. P. C. 
similarly lays down that save where other¬ 
wise expressly provided in the body of the 
Cod© or by any other law for the time 
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being in force, an appeal shall lie from 
every decree, and it can hardly be argued 
that the refu-ence there to “any other law" 
is not intended to apply to any law other 
than the 1 iw which is referred to in the 
immediately preceding clause. 

On behalf of the appellant reliance is 
placed on the decision in Amar Chavd v. 
Banivari Lall (2) where it was held that 
a submission to arhilration under the 
Second schedule during the pendency of a 
suit could not be enforced in the puit 
under the general law of contract. Section 
39 of the Specific Relief Act, however, lays 
down that an award is for purposes of 
specific performance treated mvtatis 
mutandis as a contract. If an arbitra¬ 
tion is entered into in a pending suit 
without the intervention of the Court, the 

on the aj^plication of any party, 
stay the hearing of the suit and, on an award 
being subsequently made, act on the award 
if it finds that it is otherwise valid, treating 
it as an adjustment of the suit. In Mani¬ 
lal Motilal V. Gakaldas Rowji (1) it was 
held that there was no reason wliy when 
an award was brought to the notice of a 
Court in a pending suit, it should not try 
the issue whether the award was not binding 
on the parties under the general principles 
of the law of contract by a proceeding 
under 0. XXITT, r. 3. of the (P. C. The 
difference between such a. procedure and 
an application under the Second Schedule 
to enforce the award i.«5 ])atHnt. Under the 
former procedure the Court will only 
take cognizanre of that portion of the 
award, which forms the subject matter of 
the suit, leaving the rest out of considera¬ 
tion. Under the latter the Court can, if it 
finds that the award is valid, enforce it in 
its entirety and pass a decree in its terms. 

In other words, the failure to adopt the 
procedure provided by Sch. II deprives 
a party of his right to claim the advantages 
which that Schedule gives. It does not 
deprive him of his right to enforce the con¬ 
tract embodied in the award otherwise, 
unless the subject-matter of the reference 
has meanwhile been disposed of by suit. 

It may further be mentioned that the 
award so far as it relates to the decree now 
in question has been complied with ana 
the entire money payable under the decree 
has been deposited by thejudgment-d^entow 
concerned and accepted by the decree-holder. 

(2) 69 Ind. Cm. 808; 49 C. 60S; (1922) A. I- B- 
404, 
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In the words of Vouglian Williams, L. J.. 
[Dohman v. OssM Corporation (3)] the award 
IS now an executed award and must 
be treated as good so far as it operates 
as a complete accord and satisfac¬ 
tion of the decree under appeal. It makes 
no difference whether such a settlement is a 
direct settlement between the parties them¬ 
selves or made by means of a third person 
to whom the party has referred the dispute 
after suit for arbitration. The payment 
was not made under protest. The appeal, 
therefore, ought to fail and to be dismissed 
with costs. 

Mukerji, J,— I find myself in the unfor¬ 
tunate position of dissenting from my 
learned brothers. 

This is an application by the respondent 
for an order dismissing an appeal on the 
ground that the decree under appeal has 
been adjudged and satisfied. The applica¬ 
tion is supposed to be one under O. XXIII, 
r. 3, of the 0. P. C. The history of the case 
briefly is this. One Sardar Singh died. 
The appellant, Gajendra Singh, claimed the 
estate on behalf of his son, Shambhu Singh, 
on the ground that the deceased had given 
away the property to the latter under a 
Will. The respondent, Musammat Durga 
Kunwar, is the daughter of Sardar Singh. 
She claimed as her fathers heir. The Civil 
Court held that the Will propounded by 
Gajendra Singh was a forgery. The learn¬ 
ed Subordinate Judge made a decree in 
favour of the respondent and this Court up¬ 
held it. Mesne profits were adjudged against 
Gajendra Singh as he had been in possession 
as a trespasser. The amount decreed is 
Rs. 73,000 and odd. It is the decree for 
m^sne profits that is now under appeal. 
Gajendra Singh was prosecuted for forgery 
and while the case before the Sessions 
Judge was still pending, it appears, the 
parties, viz., Gajendra Singh and his son on 
one side and Musammat Durga Kunwar on 
the other, executed an agreement by which 
they purported to refer their entire dispute 
under certain conditions to the decision 
of tlie Collector of the district, viz. Mr. 
Walton. Mr. Walton decided that a sum 
or Rs. 1,26,000 and odd should be paid 
by Gajendra Singh to Musammat Durga 
Kunwar, that Gajendra Singh and his son 
should withdraw the appeal now in ques¬ 
tion and their application for leave to 
appeal to the Privy Council against the 

(3) (191-2) 3 K. B. 257; 81 h. J. K. B. 1092; 107 L. T. 
581; 70 J. P. 157; 10 L. G. R. 915. 
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decree in the main suit for possession of the 
properly of SardarSingh and that Oaiendra 
Singh should pay up the money in this 
way that a sum of Rs. 1.00,000 should be 
paid up within a week and the balance in 
15 days. It is common ground that liie 
entire sum found due hy Mr. Walton was 
put into the Government Treasury by 
Gajendra Singh and the money has ' been 
withdrawn by the respondent. 

The appellants'reply to the respondent’s 
application is, mainly, two-fohl. Fiist. they 
contend that tlie reference to aibitratiou 
without the intervention of the C'onrt 
which was seized of the appeal is nU an 
adjustment or compromise by mutual, con¬ 
sent within the meaning of () XXIII, r. 3 
of the C. P. C. and, secondly, that the 
reference to arbitration was made under 
the distinct understanding that the Gov¬ 
ernment would withdraw the prosecution 
against Gajendra Singh and his sou 
and that, tlierefore. the payment wliich 
was made under the same understand¬ 
ing was not an unconditional payment. 
It is further ui-ged on behalf of the appel¬ 
lants that as the Government refused to 

withdraw the prosecution, the wholearrange- 

ment, viz., the reference to arbitration 
and the payment fell to the ground and 
could not be taken advantage of by the 
respondent. 

The appellants did not file any written 
statement but filed an afiidavit to explain 
the points taken uj) hy tliem. The objec¬ 
tions formulated by the learned Counsel 
in his argument on behalf of the appel¬ 
lants as to the invalidity of the reference 
and award were as follows :— 

(1) The arbitrator had no jurisdiction 
till the appeal and the application were 
withdrawn. 

(2) The consideration and object for 
the reference were unlawful as they meant 
and implied a, withdrawal of a criminal 
prosecution. 

(3) The award was incomplete as the 
quesdon of debts for which compen.sation 
was claimed by Mummmat Durga Kunwar 
was left undetermined and. 

(4) The award was not published. 

Two main questions arise for determina¬ 
tion by this Court, one of fact and the 
other of law. The question of law is whe¬ 
ther if the parties to an appeal make a 
reference to arbitration as to a matter being 
the subject-matter of the appeal without 
intervention cf the Court, the award may 
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he aceepted l.y the Court as an adjustment 
hy lawful agreement a compromise hv 
the parties even where tlie award is not 
acceptCLl hy oim of the parties as 1‘inding 
on him. 'I'lie question of fact is whetln’r 
it was a c inditii)!! precedent to the validity 
of the reference and th.e hindijig character 
of the award that llie (Jovernment would 
■withdraw the prosecution of (lajendra Singh 
and his son, and. if so, whether the award 
is invalid and the payment made there¬ 
under cannot be accepted a.sa satisfaction 
by the appellants of the subject-mat ter of 
the ap|)eai. I will take U]) the question 
of fact first. 

As already indicated, the appellants’ca.-*e 

is that they had already been (■oniniitlp<l 
to the Court of Session to stand a trial for 
forgery and it was on the distinct under¬ 
standing that the prusection w(add lie with¬ 
drawn ami the Magistrate would recom¬ 
mend the withdrawal of tlie i roseention 
that they agreed to an arbitralioii hy the 
District Magistrate. Having regard to the 
facts disclosed l)y llic aliidavits of the 
parties and the testimony of :\Ir. Walton. 1 
have not the lea.st doubt tliatsm-h was the 
case. 

Before entering into evidence I may point 
outthar a most unsatisfactory feature of 
this case is that we are going to decide 
most imporhuit (pieslions of fact on mere 
aliidavits. 'J'his reniai k of mine will have 
material bearing when I come to examine 
the question of law. If a reference had been 
made through the intervention of the 
Court, tlie submission to arljit ration wouM 
have been done under the sui)ervision of the 
Court and in objecting to the validity of 
the award, the parties would have been 
entitled to adduce oral evidence by examin¬ 
ing witnesses in Court. As it is, we are 
called upon to decide most important facts 
on mere affidavits. 

The affidavit filed on behalf of the appel¬ 
lants by one Ulfat Kai discloses that the 
appellants, being anxious 'to avoid the 
criminal trial, had petitioned to Local Gov¬ 
ernment for the withdrawal of the prosecu¬ 
tion. On the 1st of February, 1923, the Gov¬ 
ernment passed an order, the language of 
which is quoted in ea-^en^oin the affidavit 
It said infer aiia: “ The petition has been 
forwarded to the District Magistrate of 
Moradabad for such action as he considej*s 
necessary and that any further communica¬ 
tion on the subject must be addressed to 
that authority. ’ The parties live in the 


District of Moradabad and that is why the 
lofercnce was made to the District Magistrate 
of that place. This order was made on the 
Ist of February, 1923. The date fixed for 
the Sessions trial was the 31st of January, 
1923. 'I'he trial did not take place on that 
day and was adjourned to the 3rd of P’eb- 
ruary. M hen the orders of the Govern¬ 
ment were received, tliey were communicat¬ 
ed to tiie learned Sessions Judge and the 
trial was adjourned sine die. On the 10th 
of February, 1923, the parties entered into 
the agreement of submission to arbitration. 
These facts alone Avould indicate that tlie 
learned District Magistrate was taking a 
keen interest on behalf of the appellants 
and this was retieeted in the fact that the 
learned Sessions Judge too had been 
l)ersuaded to postpone the trial of Sessions 
case (always an important case) si7ie die, 
'I’hese facts would easily induce any person 
against wlmni serious criminal charges were 
pending, much less to mention men of posi¬ 
tion as the appellants were, to come 
to any terms whatsoever to escape 
the ]>rosecution. If on the top of these 
circumstances we look to the agreement of 
siihinission, no doubt would be left in the 
mind as to the reason for that agreement. 
By this agreement wliich is dated, as already 
slated, the lOlh of February, 1923, the 
appellants undertook to withdraw, at once, 
their application iJending before this Court 
for permission to appeal to the Privy Council 
against the decree affirmingthe Subordinate 
Judge's decree a'varding possession of the es- 

tatetotherespondent. The appellants agreed 
to withdraw at once the present appeal. They 
agreed to j)ay whatsoever might be found 
l)ayableby Mr. Walton on account of a num¬ 
ber of claims amounting to the large sum 
of Hs. 2,52,000 and odd preferred by the re¬ 
spondent. The appellants agreed, uncondi¬ 
tionally, to give up certain properties which 
could not be successfullyclaimed by Musam- 
mat Durga Kunwar on account of the 
operation of O. II, r. 2, of the 0. P. C. It 
appears that Musammat Durga Kunwar had 
omitted to claim these properties in her 
suit for possession against the appehants 
and accordingly she could not bnng a 
fresh suit for these properties. As agaii^t 
all these agreements on the part of the 
appellants, the respondent, Musammat 
Durga Kunwar, agreed to accept thedccision 
of Mr. Walton as to the several claims she 
was putting forward. She undertook to 
give up nothing except such part of her 
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extravagant and untenable elaims as Mr. 
Walton might disallow. She knew that 
as to many of these claims she could get 
no relief in a Civil Court. The position 
was, therefore, this that the appellants 
were to give up their rights of appeal and 
thereb}'^ allow the decree for mesne profits 
amounting to Rs. 73,000 and odd to become 
final. They were to give up property which 
the lady, Durga Kunwar, could not recover 
in any Court of law. The appellants agreed 
to give up their remedy or supposed re¬ 
medy in the Privy Council and they fur¬ 
ther agreed to pay anything for all sorts 
of claims, including such preposterous 
claims as the costs of their own prosecu¬ 
tion, incurred by the respondent. I do not 
think that it requires much argument to 
see that the agreement of submission to 
arbitration was an entirely one-sided one, 
the advantage lying entirely on the side 
of the respondent. 

If we examine the award we shall see that 
the respondent got the entire amount of 
mesne profits decreed to her. with further 
interest. She got the costs she incurred in 
prosecuting the appellants and she got 
further costs to the amount of Rs. 30.000 
with an addition of 50 per cent, for her 
worries etc. 

Now, it does not require much persuasion 
to see that tlie whole affair was an one-sided 
one, all the advantages lying with the res¬ 
pondent. What could then have been the 
reason for all this transaction? My clear 
answer is that the parlies understood and 
the learned arbitrator liimself understood 
that all this was going to be done for the 
sake of settlement, not only of the civil 
rights of the parties, butalso of the criminal 
^yrosecution. 

The arbitrator, who was examined on com¬ 
mission, was asked if it was a condition pre¬ 
cedent to his arbitration that the prosecution 
of the appellants should be withdrawn. He 
replied; “It was not to be dependent on the 
withdrawal of the criminal prosecution. So 
far as I know, Musamviat Durga Kunwar 
was entitled to enforce the award even if 
the prosecution was not withdrawn. He 
further says: “It is not correct to say that 
the consideration of the award was the 
withdrawal of the criminal prosecution. I 
consider these statements of Mr Malton to 

1)6 nothing more than an opinion. iM'om 
his own evidence I gather that it was intend¬ 
ed to settle notonly the civilbutthe criminal 
affairs. It was never intended that the 


civil dispute should be settled oven though 
the criminal dispute (prosecution of o°ie 
party by another) should remain unsettled 
The learned ^lagistrate says: "While the 
matter was in the Civil Court I and my pre¬ 
decessor-in-ollioe made attemi)ts to settle 
the dispute. The idea was if tlie dispute 
was settled it would be possilile to liave the 
ci'imiiial procec<lliig.<t irithdrdu'n. I told tlie 
parties that if tlie matter went to tlie High 
Court, criminal proceedings would certainlv 
be ordered, whereas if tlie matter remained 
in the hands of the district authorities they 
might be avoided." Then tlie learned 
^[agistrate says that lie did see a copy of 
the Government Order No. 303 of the 1st of 
February, viz: the order which referred 
the appellants to the District Magisfi-ate of 
Moradabad, a portion of whicli has already 
been quoted above. Then Mr. Walton says: 
“It was certainly understood by tlie parties 
and myself that it was wished to liave the 
criminal proceeding.^ withdrawn.” ^^gain he 
says: "Referring to the respondent f believe 
that she wished to inke advantage of tlie 
position he was in, owing to the criminal 
proceedings.” Tlien the witness says: "1 
wrote to the Government at about tlie time 
of making the award .vtrmif//,?/ recommending 
the withdrawal of prosecution of Chaudhri 
Gajcndra Singh." Tlien the learned Magis¬ 
trate says: "if Musammat Durga Kunwar 
said that the arbitration is entirely nneon- 
nected with criminal proceedings,/ler state- 
ment is not true." To my mind, tlie quota¬ 
tions from the learned DistrictCMagistrate's 
deposition is enough to show tliat tlie appel¬ 
lants entered into the submission with tlie 
sole view of the withdrawal of the prosecu¬ 
tion. This would be made still clearer by 
the letter of the Government addressed to 
the District Magistrate on the 3rd of July 
1923. The Sessions trial, that liad been put 
off sine die, was still pending when thisletter 
of the Government was received. A copy 
of the letter is on the record and the follow¬ 
ing is to be found in it;—“The Government 
refuses to sanction (the withdrawal) even if 
this results in the arbitration award being 
re opened.” When we remember that Mr. 
Walton says that he had strongly recom¬ 
mended to the Government the withdrawal 
of the prosecution, we can easily see that it 
wasin reply to his letter that (lie Govern¬ 
ment said that they did not care even if the 
award had to be re-opened if the prn.secution 
went on. Putting two and two together, Mr. 
Walton must have indicated in liis letter to 
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the I'jvernnieul that a rioii-Avitlidrawal of 
the i)o*>(‘ciitiou would result in the futility 
of alt Ids ed'orts to settle the other disputes 
between the parties and that the result of 
the non-withdrawal of the prosecution would 
be the setting aside and the re-opening of 
the award. After this, speaking for myself, 

I would ii'^'t require any further persuasion 
to eo:ne to the conclusion that the parlies 
and even Mr. Walton believed that the 
result of the non-withdrawal of tiie prosecu¬ 
tion would be that llie award would fall to 
the ijrouud. 

.My conclusion, therefore, is that the ap¬ 
pellants are right in their idea that the sub¬ 
mission and the award have become void 
because it was a condition precedent to 
their validity and binding character that the 
prosecution should lie withdrawn. 

\ye may consider the position in a sliglitly 
different light. I'^ven if we say that the 
withdrawal of the pro.secution was not a 
condition precedent to the validity of the 
submission and the award, we can certainly 
say that the siibmission is an agreement 
which was obtained by exercise of undue in¬ 
fluence. 

Tiiere is some amount of inconsistency 
between the two pleadings, iu>., “the with¬ 
drawal of the prosecution was a condition 
precedent and ‘ the submission to arbitra¬ 
tion was inlluenced unduly." But I do not 
think that it is not open to a party to plead 
like this in the alternative. 

already shown that the advantages 
to be derived from the reference to arbitra¬ 
tion were entirely one sided. It is the case 
that the respondent—the prosecutrix—was 
in a position to dominate the will of the 
appellants. It is common ground that the 
respondent asked for permission to pro¬ 
secute the appellants and when her appli¬ 
cation was refused, she appealed. In the 
statement of her claims, appended to the 
document of submission, the respondent 
claimed two items, one of Rs. 772, and the 
other of Rs. 858 on account of these two 
applications. Then, it is clear that she 
herself and her people were to supply the 
evidence for the prosecution of the appel¬ 
lants. In the circumstances, she was clearly 
in a position to dominate the will of the 
appellants. The advantages due to the 
agreement of submission being almost 
entirely in favour of the respondent, the 
law would presume that the agreement for 
submission was influenced unduly vide 
s. 16 of the Contract Act. The respondent has 
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shown nothing against the presumption 
fhus raisetl against her. I would, therefore, 
be prepared to hold that the agreement to 
submit to arbitration is not binding on the 
appellants. It would follow that the award 
a so is not binding on them. 

In the view 1 take of the agreement of sub¬ 
mission and the award it is not necessary 
for me to consider the other grounds on 
which the award is sought to be impeached. 
But it is desirable to mention briefly the 
contentions raised. One contention is that 
the award was incomplete because the 
tiuestion of debts, said to have become time- 
barred owing to the trespass committed by 
the appellants over the property of the 
deceased Sardar Singh, was left undeter¬ 
mined. I do not think this contention is 
sound because the award simply said that 
if the matter was to be re-agitated, evidence 
was to be adduced in three weeks. If the 
respondent did not want to re-agitate the 
matter decided against her, certainly it was 
no duty of hers to adduce evidence. 

Tlie next point is that the award was not 
published. It is conceded that as soon as 
the award was made an order was issued to 
the appellants hy the District M-igistrate 
directing them to pay up a sum of 
Rs. 1,00,000 within one week and the balance 
in two weeks. This would be a sufficient 
publication of the award. 


The third point is that the object of the 
submission was that the prosecution should 
be withdrawn. I have alreadj dealt with 
the question and have come to the conclu¬ 
sion that it was a condition precedent to the 
validity and the binding character of the 
submission and the award that the prosecu¬ 
tion should be withdrawn. But the with¬ 
drawal was to be by the Government them¬ 
selves and it w'as never contemplated that 
the respondent should do anything illegal 
to stifle' the prosecution. In the circum¬ 
stances I do not think that this ground will 
hold good. 

Tosummarise. On the question of facti 
am of opinion that it was a condition prece¬ 
dent to the validity and the binding 
character of the submission and the award 
that the Government should withdraw the 
prosecution. It being a fact that theprosecu- 
tion was not withdrawn and one of the ap¬ 
pellants was convicted and sentenced, the 
submission and the award cannot he regard¬ 
ed as binding on either of ihe appellants, 

I am also of opinion that the submissaon 
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Was voidable on account of exerciseof undue 
influence. 

It was finally suggested on behalf of the 
respondent that what has been termed as 
reference or submission to arbitration and 
what has been termed “award" were really 
no “submission" and “award" in the strictest 
sense of the terms and that these are mere 
“adjustmentorcompromise" within the mean¬ 
ing of O. XXIII. r. 3 of tiie C P. C. I may. 
however, point out that the parties and the 
arbitrator himself regarded that the parties 
were making a reference to arbitration and 
Mr. Walton was constituting himself an 
arbitrator. On this point 1 would merely 
refer tothe reference itself and to the award. 
In the award Mr. Walton says that he had 
been asked “to arbitrate on all outstan<ling 
questions" between the parties and that he 
had obtained the sanction of the (Commis¬ 
sioner under Art. 1292 of ilie Manual of 
the Government Orders. This article re¬ 
quires that where a Government uflicer 
wants to act as an arbitrator in any matter 
he should obtain the permission of his 
superior offiver. The reply of the Govern¬ 
ment that tliey did not care if the award 
had to be re opened also indicates that Mr. 
Walton regaided his act as that of arbitra¬ 
tion. I would, therefore, summarily dismiss 
the suggestion that what was done was not 
a reference to arbitration nor was an award 
given. 

Coming to the question of law. It appears 
that it is aditfloult one and that the High 
Courts of Madras, Bombay and Calcutta 
have given dilTerent answers to the ques¬ 
tion. Before the examination of the autho¬ 
rities it would be useful to examine the 
law itself. It is to be found within the four 
corners of the 0. P. 0., the law of precedure 

in India. u t> n 

Thsrc c&n no dount th&t th6 0- t. C/., 

uses a recognised expression for the pro¬ 
ceeding which involves a reference of their 
dispute bv the contending parties to a third 
party for his decision. This has been 
described as an “arbitration.” Nowhere in 
the Code lias the word “arhitr.irion" been 
used in a sense co-extensive with that of an 
adjustment of a dispute bv lawful agreement 
or compromise, riection 89 of the C. P. C./., 

runs as follows:— ... • j j 

“Save in so far as it is otherwi.se provided 

bv the Indian Arbitration Act, 1899, or by 

any other law for the tirne^beins: in force, 
all references to arbitration whether by an 
order iq a suit or otherwise, and all pro¬ 


ceedings thereunder, shall be governed by 
the provisions contained in the Second 
Schedule." 

In the Second Schedule, it willbenoticed. 
provision has been made for three kinds of 
matter. Provision has been made in paras. 
1—16 for reference to arl)itration with les- 
pecl toa matter, being the subject matter 
ofsuittaiid an appeal) where the reference 
is through the Court. Then paras. 17—15 
relate to procedure to be followed when 
parties have agreed to refer Iheir dispute 
to the arbitration of certain parties aiul one 
of the parties wants that the ivference 
sliould be made under the supervision of 
the Court, altliough no suit or appeal is 
pending before it. This is called (he filing 
of an agreement for reference to arbitration 
in a (’ourt. The remaining paragraphs in 
the Sch. II refer to the slate of affairs 
where a reference has been made without 
the intervention of the Court and an award 
has already been obtainerl. In this last 
mentioned case, it is i)rovided that, if any of 
the parties tothe reference so desire, he may 
apply to the Court to have the award filed 
in Court so that a decree might he drawn 
up ip terms of the award. It will thus he 
noticed that eveiy possible case of an 
arbitration has been recognised and provid¬ 
ed for. To repeat, there may be an arbitra¬ 
tion pending a suit or appeal ; then the 
reference should be through the Court. 
Then, there may be a reference without 
there being any suit pending. In such a 
case any party to a reference may apply 
to a Court to take up the conduct of the 
arbitration under it.s supervision. Lastly, 
when there has been an award after the 
completion of arbitration proceedings, any 
party may ask that the private award might 
he given the status of a decree of a Court 
by the award being filed and accepted 
in a Court of justice. Paragraph 3, 
sub-para. (2) of Second Schedule saj’s 
that, where any matter has been re¬ 
ferred to arbitration through the Court. 

(\)urt “ shall not, save in the manner 
and to the extent provided in this Schedule, 
deal wilh such matter in the same suit." 
This indicates that there is a complete 
ouster of the jurisdiction of the Court to 
decide the matter referred to arbitration, 
except in so far as the orders of the Court 
may be necessary for the conduct of the 
arbitration. Then para 15, cl. 2 lays 
down that where an award has become 
void or is set aside, the Court shall make 
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an order snpeiv-edinci- llie arbitration and 
in such a case 8liall jiruceed with the suit. 

This rule indicates wheic the jurisdiction 
of the Court, which was taken away he 
the provision of ])ara. ;b returns to it. 

Some such rules as are emhodicl in 
para. 3 and para. 15 of the Second 
Sdiedule, were necessary. For other¬ 
wise tlie two jurisdictions, j-C'., that 
of the Court and that of the arbitrator, 
were likely to overlap. It will thus be 
seen that the C. P. juMviilesa coniidete. 
and self-contained set of jnles l)y which 
a conllict of jurisdiction may be avoifled. 

Let us now examine r. 3 of 0. XXIU 
of the C. P. C. It runs as follows : — 

\\ here it is pruvrd to the satisfaetion 
of the Court that a suit has heen adjusted 
wholly or ill part /<// <tnij l.nrfvl •(<in>:,ne)U 
or enmpnouisc, ov where the defendant 
satisties the iilaintilf in i-espect of the whole 
or any part of the suhject-inatter of the 
suit the Court shall order such agreement 
compromi.se or satisfaction to he record¬ 
ed, and shall pass a decree in accordance 
therewith so far as it relates to the suit.” 

The rpiestion is whether the words 
“adjusted wholly or in part by anv lawful 
agreement or compromise" can include an 
award obtained on a reference to arbitra¬ 
tion without intercent ion of the t’ourt. If 
we give the words their plain meaning, we 
must say at once that, an “award" is not 
meant by the plain and usual meaning 
of the wonls employed. An award is not 
the immediate result of an agreement or 
compromise. An award may be the ulti¬ 
mate result of an agreement, in so far as 
th? parties have agreed to abide hv the 
decision of a third party. But in that case 
we cannot say tliat the subject-matter of 
the dis])ute has been adjusted by an agree¬ 
ment by the jmrties. An award may be 
an adjuslmtnt of a dispute. But so is 
decision by a Court. But is an award an 
adjustment by an agreement ? Tliat is the 
question. The answer must be in the 
negative. Much less can we say that an 
award is the result of a compromise between 
the parties. As I have stated in an early 
part of this judgment, the law uses a 
particular expression, viz., “arbitration" 
for the procedure by which parties a'^ree to 
abide by the decision of a third party oth^r 
than a Court. Tlie Legislature which uses 
the word arbitration, must have been aw'are 
of what the word meant. Can it be said 
that in using the word “adjusted wholly 
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or in part l\v any lawful agreement” the 
Legislature intended to include the pro¬ 
ceeding by way of arbitration ? To an 
unsophisticated mind only one answer is 
l>ossible, namely, in the negative. The 
marginal notes of a section in a Code of law 
is certainly no sure guide to the real object 
of the Legislature. But it can sometimes 
he looked at if there be any doubt about 
tlie meaning of the words used. In this 


particular case, to my mind, there is 
4 no ambiguity. Still if Ave look 
to the marginal note, we find the words 
used to expre.ss in brief the object of 
r. 3 are “compromise of suit." The marginal 
note, therefore, indicates that the r. 3 
Avas to deal witii Avhat is generally knoAA'n 
as a compromise of a suit. A compromise 
is the direct resultof an agreement betAveen 
tiie i)arties. The r. 3, therefore, must 
be taken as directed only to cases where 
tiie parties have agreed that the Court 
should decide a matter between themselves 
in a particular Avay. (living the Avords 
their plain meaning, an ■ arbitration cannot 
come Avithiii tiie purview of r. 3. 

If, however, there AA'ere any doubt on the 
point, it is entirely set at rest by the 
language of s. 89, C. P. C., already 
quoted. It lays down that (leaving out 
certain words in the beginning) all refer¬ 
ences to arbitration VA-hether by order 
in a suit or otherwise and all proceeding 
thereunder shall be governed by the 
provisions contained in the Second 
Schedule. If the preliminary AA'ords left 
out from the quotation do not indicate 
otherwise, it must be admitted that a refer¬ 
ence pending a suit which is not made 
through the Court in Avhich the suit is 
pending cannot be recognised by the Court. 
XoAv, the question is Avhether there is any- 
tiling in the words ‘save in so far as is 
otherwise provided by tiie Indian Arbitra¬ 
tion Act, 1899, or by any other law for the 

time being in force which Avould exclude 

0. XXIU, r. 3. Sch. I, 0. P. C. We have 
nothing to do A\’ith the Indian Arbitration 
Act in the particular case before us. Then 
there remain the words “or any other law 
for the time being in force. It has been 
contended that “any other laAv" referred to 
therein mav indicate 0. XXIII, r. 3 on 

the C. P. C.' This argument, in my opinion, 

should not carry anv weight wliatsoever. 
The Sch. II andt). XXIII, r. 3 are as “ucn 
parts of the Code as s. 89 itself. f . 
circumstances, if the Legislature meant ina 
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an ep.eption was to be made in tlie case of 
O.^ XXIII, r. 3, would not one expect that 
this would have been stated in clearer 
terms? Then, it has been argued that the 
“any other law," mentioned by s. 8t) is not 
known to be any dellnite law that may 
have been in the mind of tlie Legislature 
and, therefore, it is possible that they con¬ 
templated that any rule of law, that was not 
contradictory, might come in under the 
exception. So far as I can see, the Legis- 
ture used the words “or any other law for 
the time being in force" with this intention. 
There miglit be in force at the time of 
the passing of the C. P. 0., 1908, any local 
law or law by the Indian Legislature deal¬ 
ing with arbitration, for special cases. C)r 
some law might be enacted in future laying 
down special rules for special cases of arbi¬ 
tration. It was intended that those special 
cases should not be governed liy the rules 
laid down in Second Schedule. Tliis idea is 
perfectly intelligible, e.f/.,a local Legislature 
dealing with, say the indebted agriculturists 
of Bundelldiand, may desire that a certain 
kind of dispute among these people should 
be referred to the arbitration of the Col¬ 
lector of the district. With this view, if 
the local Legislature should enact certain 
rules, according to the language of s. 89 
of the C. P. 0., those rules would not clash 
with the provisions of s. 89, C. P. C. What¬ 
ever meaning may be given to the wor<ls 
“any other law for the time being in force," 
I am absolutely clear in my mind that those 
words were never meant to apply to the 
schedules to be appended to the main C P. 
C. Any such idea would suggest a clash 
between the main rule embodied in the 
Code and a rule contained in theSchedidc. 
Any High Court may add to or alter the 
rules in the Schedule, but they can do so 
only subject to the provisions of the main 
Code. I am, therefore, definitely of opinion 
that an award which has been arrived at by 
a reference of the subject-matter of an 
appeal to arbitration pending the appeal 
cannot be recognised as an “adjustment by 
lawful agreement" by the parties to the 
appeal or as a “compromise." I need not 
repeat that if it were the case that both 
the parties accepted the award, there would 
be no difficulty in the acceptance of it by 
the Court. But then the award would be 
accepted not as an award but as a docu¬ 
ment embodying what has been accepted by 
the parties as a proper basis for the settle- 
rpaent of their dispute. 


Now, «'i)iiiing to authorities, there are 
some ease.s derided ]ui.)r to Isf January, 
190!) wlien tlie n.‘\v P. came into force 
and there are others whieh were decided 
alter the new C, P. C’., was hnuglit into 
ell’ect. The eaiJiej’ ca-cs are ^Siiinilxd v. 
Prcmji Pnnjji ( P, and Praf/ v. (lirdltay- 
d<i$ fDi. These cases are no .-lire gnide to us 
who have to constine tin* jne.'-^ent Code. For 
Cii. XXX\ 11 of (lie old ('ode did not eontain 
any such rule as jia.> been cn icted in s. 89 
of the new (’ode, n-., Iliat all ju'uceedings 
of arbitration whether hy an order in a suit 
or otherwise should 1)0 governed by the 
provisions of Second S^*hedule. Indeed the 
leariKHl Chief Jii-tice Jenkins, wlio was 
one of the Judges who decided the later 
case, expressly stated this to l)e a ground 
for not a)‘)plying the rules on aibilratioii to 
be found in I he old (’ode. llo.^ays: “lean 
linduolhing, however, in ('h. XXX\TIwliic'h 
invalidates a i)roeeeding ii(il in accordance 
with its provi.'ions beyond the result that 
non-compliance deprives a party of a right 
to claim the eonseipiences the Chapter pres- 
cril)fs. and I. tliereiure, think that the 
ol)jeclion cannot succeed.’’ The ease in 
Pni>j Dos v. (Pi rdh<trda$ [o), was decided in 
19UI and of course the case in Pmnibat v. 
Piemji PiV'jjl (L, is a much earlier one. 

The case of liiilchdubai v. ^idaniji Sliailc 
Rajbhai (C), was decided in April, 1908, by 
Beaman, J., sitting alone. He held that 
where there was a reference to arbitration 
but it was an irregular submission, the 
award could not be ucce))ted as an “adjust¬ 
ment by lawful agreement." d’he judgment 
shows that Beaman, J., was not disinclined 
to follow the earlier cases of Samibai v. 
Prcmji Pra'jji (1) and Prag Das v. Gir- 
dhanlas (5). No other case under the old 
Code has been cited to us. I have already 
slated that any ruling given under the old 
Code cannot be a safe guide for us in con¬ 
struing O. XXIH, r. 3 read with s. 89 of the 
present (’. P- C. 

After the pa.ssing of the new Code, there 
are four Bombay cases. The earliest 
among the.se is the case of Ilavakhbai v. 
Jamnabai (7). decided by Davar, J., sitting 
alone. Pie had cited before him the case in 
Prag Dns v. (iirdha.rdas (5), but he was 
asked not to follow that case in view of the 
new enactment contained in s. 89 of the 

1 1) B. 30: 10 Iml. Dec. (x. s.) 7G2. 

(o) 20 B, 76; 3 Bom. L, K. KU. 

(6^ 1 Ind. Ca.s. 622; 33 B. 61); 10 itoin. L. li. 366. 

(7; 10 hid. Cas. 756; 37 B. 630; 15 Bum. L. li. 310. 
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C. P. C., Davar, J., confessed that, according 
to the Second Schedule of the C. P. C , no 
reference to arbitration was contemplated 
in a matter pending l)efore a Court, uitli- 
out reference to it. His judgment sliows 
that he was inclined to hold that the vali¬ 
dity or otherwise of llie awajd must be en- 
([lured into and the only point in question 
was whether the rules in Second Sch. 
sh )uld be followed or an enquiry should 
1)0 made under the provision of O. XXIJI, 
r. 3 . Fm-, he slated, that the opening words 
of r. 3, 0. XXLII, showed that in the case of 
dispute there must be an enquiry. Then the 
learned Judge found what he thought was 
a way out of the dihiculty and he proposed 
to treat {vide page G13ofthe report) the 

words "any other law for the time being in 

force" in s. 8 ‘J as applicable to O. XXIII, r. 3 
of the 0, P. C. 1 have already given my 
reasons for tliis interpretation being erro¬ 
neous. I shall content myself with ])ointing 
out that the learned Judge gives no reason 
whatsoever for ins ruling, that the words 
"any other law for the time being in force" 
had reference to the provisions of r. 3, 0. 
XXIII, as well, other than this that he 
found it exi-edient to do so. In my opjnion 
the case in llarakhhai v. Jamahai (7), is 
entirely inconclusive and carries no weight. 
The next case cited to us is that of I tjaka- 
Mahadev v. Hamchandra Krishiia ( 8 ). In 
this case no award had yet been delivered 
and the only matter that was before the 
learned Judges was the refeience. T.he 

learned Judges held that the agreement to 

refer to arbitration could not be treated as 
an adjustment Although there are remarks 
in the body of the judgment which may 
be cited as authority for the contention of 
the appellant, I do not think that the case 
can be treated as an authority for the 
point raised before us. The judgment 
of Hayward, J., is very instructive. He 
referred to the Privy Council case of 
(jhularfi Khan v. Muhammad IJatisan (9) and 
remarked that caution must be observed 
in giving weight to that distant authority, 
the case of Praf/ Dati v. Girdhardas (5) in 
view of the observation of the Privy Council. 
In the case oi Shavaksha Dinsha Davar v. 
Tyab Haji Ayub (10) Macleod, J., held that 
it was not intended that a party might 
annlv for a decree under 0. XXIII, r. 3, if the 

(8^ 27 Ind. Cas. 46; 3S B. 687; 16 Bom. L. R. 653. 

Iq) 29 C. 167; 6 C. W. N. 226; 29 I. A. 51; 12 M. L. 
J. 77; 4 Bom. L. R. 101; b bar. P. C. J. 151; 25 P. R. 
1Q02 (P. C.). 

(10) 37 izid. Cas. 140; 40 B, 386; 18 Bom. L, R. 359. 
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award had been obtained by a reference 
to arbitration in a matter about which a 
suit was pending without reference to the 
Court itself Iiitlntcase however, the parlies 
agreed evidently in view of the previous de¬ 
cisions of the Bouibay High Court, that the 
application (for acceptance by the Court of 
the award as an adjustment) might be treat¬ 
ed as an application under para. 2 lofSch. 
II of the C. P. C Theapplication was there- 
up‘m ordered to be set down for hearing 
accordingly. The last case in the Bombay 
High Court is that of Manilal Motilal v. 
Gokaldaf! Rowji (1) and it entirely favours 
tlie respondent-applicant’s contention. 
Mcleod, C. J., went so far as to hold that 
either party could file a suit to enforce the 
award and apply for a slay of the original 
suit where a reference to arbitration of the 
.subject-matter of a suit w’as made without 
the intervention of the Court. Fawcett, J., 
thought, and he was right so far as the 
Bombay High Court was concerned, that 
there was a very considerable weight of 
authority in favour of the view that an 
agreement to refer the matter in suit to 
arbitration and the award made thereon 
might amount to an adjustment of the 
suit by the lawful agreement within the 
meaning or 0. XXIII, r. 3 of the C. P. 0., 
(vide pige 268 of the report). Then he 
considered the question whether s. 89 
of the C. P. C. prevented the operation 
of 0. XXIII, r. 3. He admitted (page 273* 
of thereport) that no doubt the words “other 
law for the time being in force" were in- 

appropiiate for covering a/'rorision o/ the 

Code itself .such as 0 XXIII, r. 3. But he 
Ihoughtthatthe Legislature in enactings. 89 
probably had not that particular rule in their 
mind and had no intention of affecting it 
one way oi th^ other. I have already at¬ 
tempted to show that s. 89 read with Sch. II 
provided a complete machiner}' for all 
kinds of arbitration and only required that 
proper methods should be followed. I have 
also attempted to show that 0. XXlH, r. 3, 
was meant to apply to entirely different 
matters and if an arbitration awaid was 
ever in contemplation the Legislature 
would not have taken a very very round¬ 
about and doubtful way of expressing tbeir 
intention. I am clearly of opinion that no 
Judge has a right to override the 
provisions made by the Legislature on tne 
plea that probably the Legislature forgo 
something or had not 
of 45 B.— 
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mind. I may mention that this case in 
Maniial Molilal v. Gokaldas Rowji (1) 
was a Letters Patent appeal against the 
judgment of Kajiji, and that learned 
Judge held an entirely contrary view. 

Coming to the Madras High Court we 
have but one case and that was an excep¬ 
tional one. It was the case of Chinna 
Venkatasayni Naickcn v. Venkatasami 
Naicken ^11). In this case the parties agreed 
to abide by whatever was decided by the 
Presiding Judge of the Court in association 
with two private persons. The three 
gentlemen came to a certain decision and 
the decree of the Court was made in ac¬ 
cordance therewith. The question arose 
whether the decree could be appealed 
against. The learned Judges held that the 
decree must be taken to have been a consent 
decree and that no appeal lay. Further 
comment is needless. This case does not 
throw any light on the point in controversy 
before us 

Coming to the Calcutta High Court, there 
are only two cases. In tiie case of Amar 
Chandv. Banicari Lai (2) Rankin, J., held 
that where in a pending suit parties went 
to private arbitration without the consent 
of the Court, the award could not be enforced 
either under O, XXIII, r. 3 or under the 
provisions of the Indian Arbitration Act. 
The learned Judge bases his opinion on the 
remarks of their Lordships of the Privy 
Council in the case of Gliulam Khan v, 
Muhammad Hassan (9). He points out that 
their Lordships of the Privy Council 
pointed out Hhe scheme of the rules as 
to arbitration as contained in the old 
Code and held in effect that the rules 
covered all cases. Compare the remarks of 
Hayward, J., in Vyakatesh Mahadev v. Ham 
Chandra (8j. Their Lordships of the Privy 
Council pointed out at page 182* of the 
report that, where the parties to a litigation 
desire to refer to arbitration any matter in 
difference between them in the suit, all 
proceedings from first to last are under the 
surpervision of the Court, Kvidently the 
8 . 89 of the C. P. C. was enacted on 
the basis of this Privy Council case, and 
it provided that all references to arbitra¬ 
tion, to be of binding effect, must be made 
according to Sch. II of the C. P. C. 

In the second case, Rankin, J., was asso¬ 
ciated with Sir Ashutosh Mukerji, J., and 

(U)51Ind. Gas. 827; 42 M. 625; 3G M. L. J. 201; 
(1919) M. W. N. 221; 25 M. L. T. 397. _ 
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the two Judges in the case of Rampratap 
Chamria v. i/urpa Prasad Chamria (12) 
aflirmed the opinion of Rankin, J., as 
expressed in the case in Amar Chand v. 
Banwari Uil (2) and in the still earlier case 
in Dekari Tea Co. Ltd. v. Assam Benya I 
Railivay Cq. ;13). 

The review of authorities shows that 
there is a complete divergence of opinion 
between the Calcutta and Boml)ay High 
Courts and that the opinion of the Madras 
High Court is inconclusive. The review 
further shows that the learned Judges of 
the Bombay High Court found it difficult 
to get over the provisions of s. 89 of 
the C. P. C., and Kajiji, J., thought 
that it was conclusive that an award 
arrived at, on a reference out of Court, 
could not be treated as an adjustment under 
0. XXIII, r. 3. The learned Judge Davar 
found it expedient to read s. 89 as if ex¬ 
cluding 0. XXIII, r. 3 out of its provisions. 
Fawcett, J., found that this was not possible 
to do, but he thought that the Legislaiiire 
had forgotten what provisions tliey were 
going to make in the Schedules when they 
enacted s. 89 in the body of the Code. 
The authority of the Bombay High Court 
is. therefore, of doubtful strength. 

I have already given my own reasons 
for m}^ conclusion, liz., (1) an award is not 
an adjustment by an agreement of parties 
within the meaning of r. 3, 0. XXIII, 
and (2) even if any contrary opinion could 
be entertained before the passing of Act 
V of 1908, s. 89 of the Act makes it 
impossible to maintain such an opinion. I 
may point out that in this case the parties 
themselves contemplated that the appeal 
in which the present application has been 
made, and the application for leave to 
appeal to the Privy Council against the 
decree awarding possession to the present 
resi)oadent, should be withdrawn before 
the arbitrator entered upon the arbitra¬ 
tion. 

On fact and law, therefore, I would hold 
that the respondents application is without 
any force and I would dismiss it with 
costs. 

By the Court. —In accordance with 
the view of the majority, the appeal is 
dismissed with costs. 

z. K. Appeal dismissed. 

(12) 83 lud. Gas. 300; 28 C. W, N. 424; (1924) A. I. 
R. (G.) 567. 

(13) 61 Ind. Gas. 919; 25 C. W. N, 127 at p. 128. 
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Ciril I’mceiluri' Code (Act \ "f lOi’S', <>. /, v. s - 
Club. ))iilttrc tif—iJcbls incxirt'rd bn me inbe of club — 
djiabililn i<f nt‘.iiiberi:. 

A clult Is not :i oorif'rat ■ Lody and has no exist- 
oiK’o in tli(‘ i-ye "f the law and is, therefon*. incajjahle 
'>f oontra'-tinf'' or c-ntt'i’in? into any leiral ielati(ni.s witlj 
other persons and l)o<lies. 

The only persons w ho can la- l)' ld liable for the 
del)ts owiiiff by a cinb, which is not re;;istcrcd as a 
l)ody ])('litic, are such otVicials of tlm clnl) wim had 
actually contracted tliein and iiossil)ly sucli directing 
bodies or such members of the club as may be shown 
to have autliorizcd or ap[irov<‘d of the contracts, and 
incinljcrsof the chib who are not personally liable for 
such Contract cannot l)c made lialde bv tlieapplication 

of 0. I. r. s,of llie(.’. 1’. C. 

Application to revise the judgment and 
decree of the J udge of Small Cause Court, 
Karachi, dated the 29Lh February 1924. 

IMr. Tolas'ntg Kliushalslng, for the Appli¬ 
cant. 

Mr. DipcJiand Clutndumal, for the Op¬ 
ponents. 


JUDGMENT.— It appears that some 
person ordered from the Co-operative Stores 
who are the opponents in this application 
a considerable (piantity of spirituous 
litpiors. The pensun so ordering them was 
not tlie applicant. But the applicant has 
been directed by the learned Judge of 
the Small Cause Court to pay the balance 
due at the foot of the account which has 
been running for some years and on which 
payments have been made from time to 
time, on the ground that he Avas at the 
time of the action Secretary of a club 
knoAvn as “United CluV), Karachi." Ap¬ 
parently this club is now dissolved and 
the ex-members are reluctant to meet 
their liabilities. It is no doubt a very 
sad state of affairs for the merchant. But 
the merchant is not entitled to sue and 
recover from members who are not liable 
to pay. That would be parallel to a case 
where'.! buys goods from a shop and B is 
held liable. That in effect is what the 
opponents are trying to get the Court to 
decree in the present case. 

A club is merely a term of convenience. 


It is a short method of designating a cer¬ 
tain body of persons who meet together 
for social or recreative purposes. But a 
club is not a corporate body and has no 
existence in the eye of the law and it is 
so far incapable of contracting or entering 
into any legal relations with other pemons 
and bodies. Merchants who deal w'ith such 
a club Avhicli is not registered as a body 
politic do so at their own risk and the 
only persons they can hold liable for their 
d.'Ks are s:nli o.hjials of the club who 
had actually contracted with them and 
possibly such directing bodies or such 
members of the club as may be shown 
to have authorized or approved of the 
contracts. Creditors cannot by any device 
make those secretaries or managers who 
have not entered into contracts with them 
or ratilied such contracts liable under the 
contracts and they cannot by any device, 
c. (}., hy application of 0.1, r, 8, turn what 
is not a corporate body into corporate body 
and so render members of clubs who are 
not personallv liable for such contracts so 
liable. 

In the present case, it is not averred that 
Mr. Scott Oldfield was a Secretaiy or even 
member at the time when the contracts 
were entered into and, therefore, he could, 
in no case, be personally liable as such 
Secretary or a.s sur4i member and it is to 
be noted that although the judgment 
ordered the decree to issue against him 
was solely in respect of the funds of the 
club in iiis hands yet the decree when 
drawn up is made against him personally. 
Tlie decree as far as it refers to Scott 
Oldfield's personal liability is bad. But as 
regards that part of the decree which also 
extends to all present members of the club, 
it is also bad because it is impossible to 
put them on record under 0.1, r. 8, inas¬ 
much as there is not the same cause of 
action against past, present and future 
members of the club, and to allow an 
action of such a type would be in eiiect 
to allow the plaintiff at his Avill to turn 
what is not a corporate body into a cor¬ 
poration. If it is desired to sue auy actual 
member of the club it must be specifi¬ 
cally alleged in the plaint that such 
authorized or ratified the contracts whicn 
is the basis of the suit. And a general 
decree against all the present 
on the averments of the plaint is a baa 

cl0cr66 

It is certainly a grievous thing foi' the 
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plaintiff that he should lose his money in 
this way by trusting this apparently respect¬ 
able club. Dut we are not able to help 
him in any way. It is, however, possible 
that some of the persons who have been 
made defendants in the present suit in the 
irr'egular manner described may be persons 
who are actually liable to pay because 
they were persons who gave the orders or 
authorized the orders, therefore, to dismiss 
the suit against all the present defen¬ 
dants would be to work the creditor injury 
and to prevent the plaintiff from recov¬ 
ering his debts by a proper suit against 
persons who are actually liable. 

We, therefore, permit the suit be with¬ 
drawn with leave to file a fresh suit. 

The defendant-applicant to have costs 
throughout. 

p. B. A. Decree set aside. 
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ALLAHABAD HIGH COURT. 

Civil Miscellaneois Case No. 340 of 1924. 

March 27, 1925. 

Present: —Mr. Justice Walsh and 
Mr. Justice Mukerji. 

In the matter of The UNION BANK, 
ALLAHABAD, Ltd., In Liquidation. 

Companies Act (VII of 1913), ss. 235, 281 — Limita¬ 
tion Act {IX of imuSch. I. Arts. 36, 115, 116, 120 
—Misfeasance by Directors -Cla^m by Liquidator 
Dividends paid out of capital —Reasonable conduct 
Burden of pi'oof—Duty and position of Directors 

Auditor, duty 'of- -Misfeasance proceedings—Limita¬ 
tion, commencement of—Registration under Art. ! 16, 
whether includes registration with Registrar o/ Com¬ 
panies. . , . 

The Directors of a Banking Company are hduciary 
custodians of the money entrusted to the Company 
by the depositors and of the ordinary capital sub¬ 
scribed bv the share-holders, and the more satisfactory 
on the face of it. and the more glowing in character the 
success of the Company appears to be, the more the 
Directors are called upon as ordinary responsible 
business men to satisfy themselves that the apparent 
profits are really being made. [p. 791, cols. 1 & 2.] , 

It may be that in the case of a good debtor it is 
legitimate to treat as profits earned for the purpose 
of declaring a dividend, a sum of interest which has 
accrued due although it has not been ^ 

Bank can only justify doing that, and the Director 
can only justify a payment out of profits, which 
means realised profits, if they have satisfied them¬ 
selves that the debtor, whose particular liabih^ for 
interest has fallen due but has not been paid, is a 
t&ftn whose liability is &s good as cash, anu it iii ft 


t]i<;ir 

yoMi's 
i.s ri'Jilisf'd. 
ill- risk f"!' a 

(■dlK'iTIl 
liavi' takrii 
the ([.'lilitr 
is 

; ihl wlifltt 
liail dill-. ;i 


nii-irly saying' 
li'. 


,, yrai‘In- again, clues li'-( pay 
duly tit wi'ilf* that ntYasa In.^s in llief"il 
Profit ami Loss Account until tlie snin 
That is to say, tiiat wliicli is a icgitiin;i 
business man to take in a sonml Itnsi 
can only be justilied where the hiroetoi',- 
reasonable <*are to s;itisfv thcins»-l\es tlm 
is a solvent pci>.on, and that though In- 
rarilv in arrears the liabilitv is a c:oo(l om 
it is shown afterwards tiial the del>l was ; 
flireelor cannot es<*ape from lialiilil\- b\ 
that he did not know anything about the 

791, col. 2.] 

Where an examination of the aecuimt' '4 a Ihuik 
discKises the fact that dividends have lioen jiaid out 
of capital and that false lialam-.-sheets and !al>e 
statements have been jniblisb' d, tin- bui'd< n is ihiown 
ui>on the Direc-tors of showing that they a-h il ivusmu- 
al)ly and had real gromids sucdi a- would opcrali- on 
the mind of a busim'ss man, foi' ln-li^vio.: tlial the 
false halaime-sheets and false staleaienl ih ii had hr ii 
]iuhlishe(l were really true. In Ih- ahvriiee of >i:eli 
proof the Directors would lie liable to h - proeeedeil 
against under s. 23.') of the ('otnp inii*s .Vet. In such 
a ease each Director would l)e liable for the payment 
which he approved eitlier by rc-sobilioii r by signing 
till) halanee-sheets or the report by v Ideh it was 
reeommemled that cliviilends siieuld h. [ aid out of 
eaiiital. [p. 792. cols. 1 Ac 2 ) 

.\n Atulitor is md a mere arilhnielie I luaehiue to 
clieelc tlie figures in the hooks, 11 innsl .satisfy liiiii- 
self not only that tlie accounts are eonvet, hut that 
the books represent the true state of aliairs of the 
(’ompany. He htis nothing to do with the prndenee or 
imprudence of making loans witli or witla ut security. 
It is nothing to him whether the business of the Coin- 
panv is being conducted prudently or iinin udenlly, 
profitably, or unprolitahly. It is nothing io him whe- 
tlier dividends are proi)erly or improperly declared, 
provided he discharges his own duties to the share¬ 
holders. His business is to aseeitain and state the 
true financial position of the Company at the time of 
the audit, and he must ascertain that jiosition by 
examining the books of the t'oinpany. He does not 
discharge his duty by doing this v ilhout enquiry ami 
Avithout taking any trouble to s-e that tlie books 
themselves show the Company’.s true jiosition. He. 
must take reasonable care to ascertain tliat they do so. 
Unless he does this, he fails to oischarge his duty. 
Assuming the books to be so kept as to sliow the true 
position of the Company, the Auditor must frame a 
balance-sheet showing that position according to the 
books and must certify that the balance-sheet present¬ 
ed is correct in that sense. But liis first duty is to 
examine the books not merely for tlie jiurpose of 
ascertaining what they do show, but also for the 
purpose of satisfying himself tliat th(\v show tlie 
true tinaDcial position of the Comi>any. \j>- ^U7,o>l. 4?; 

p. 798, col. 1 ] , , ^ • , ,1 

A claim by the Liquidator of a Company against Ihe 

Directors for misfeasance under s. 2.35 of the Com¬ 
panies Act is governed not by Art. .30 but by Art. 120 
of Sell. I to the Limitation Act and the right to sue 
within the meaning of the latter Article would 
accrue only after the appointment of the Liqui¬ 
dator, if not after he discovers the mi.sapplication 
of the money, [p- 799, col. l.J 

Registration with the Registrar of Companies is as 
much a registration withm the meaning of Art. 116 
S Sch I to the Limitation Act as r gistration 

vmder the provisione of the Registration Act, [ibid.j 
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In the matter of thr unioj^ msK. auahakw^ lt». 
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Pcini I.,a Ihnerji imilShini Pni- 
■•'■K' Ini' }lie Directors 

JUDGMENT. 

WaJsh, J, I Ills is a chiiin l»v llie 
^''lUKlalor of the Allahabad Tnion Ihink 
D'l., Ill li.|iu(latiO!i, against several Direc¬ 
tors and also against a Director, wlio in 
the later years of the Hank’s existence 
l>e('anio Andit(.r, for various alleged acts 
(U niis-a|.plication of the Doinpanv's funds 
and of misfeasance under s. of the! 
Jndian (.’ompanies Act of 191.1 Theiaar- 
tumlars originally tiled show a ( laini of 

1’^M‘i’csentingthecurniila- 

live liability of all the Directors in res- 
(»| all the charges. That total is 
divided into three classes, namely, a sum 
lor payment ol dividends vear after vear 
when the Company was making no pn>tit 
dnt a loss. and. therefore, out of capital 

aJurther large sum of Us. .Sh.OOO descrihed 

•IS value ol grain but being in fact an 
alleged loss which the Company suffered 
hy reason of the failure of certain of the 

Directors to obtain adequate security bv wav 
(d gram fnmi a Cimipanv called tlie Anna- 

iniina Company, Ul, and a further item 
slated at Ks. dlhOOO described as a floating 
account, Jlie latter claim was withdrawn 
in the course of the proceedings on the 
ground, as we understood it. that it was 

me uded m the mis statements contained 
lu he mromits in tl,8 Company's hooks 

u 1 !L‘i ' ‘T' a sum of monev 

^^hml, had disappeared, it was for the pur- 

P-'se.s of this section included in and, there- 

oic, overlapped the dividends which have 

been alleged to have been improperlv paid 

\ilh legaid to the second item, namelv, 

he loss w ich the Company incurred 

hrough the failureof certain of the Directors 

o oldain adequate security overthe rrrain we 

liavc come to the conclusion that althoneh 

.some of the Directors cannot ha acquitted 

of the chaige ot negligence in respect of 

his matter, and although as will appear 

licieaftci, we are of opinion that the cir 

cumstancM connected with this transaction 

''eie such as to put them on enquiry and 

to arouse their suspicion as to the wav 

m which the business of the Bank was 

being earned on, on the other hand the 

evidence which the Liquidator has'been 

aide to lay before us falls short of 

satiyving us that any amount 

groin which the Annapurna Company 


[88 I. 0.19251 

Inij Control of free from encumbrance, 
ftnd which it couhl have hy proj>6r steps 
lakf'ii on tim ).irt of the DiVecloi>t of tb« 
H'lnk, given as gn id Heciirity ti» the Hank, 

can be identified so as to be deseirbed as 
a direct Id.ss resuming to the (’otnifftny 
due to any speeific aet, or omianion 
"f ^vhieh any particubir Director or Directors 
(■an be said to huve been guiltv. We are, 
tlierebue, in Hub.stanee, enih-d upon only to 
deal with tim very serious claim amounting 
to nearly Ks. 50,(j()0 im[u'opfily fiaid byway 
of dividend which the biquidator makes 
under this .section against the various 
Directors jointly and severally who can 
be shown to be legally respon.sible for that 
undoubted loss. 'I’he matter has been 
very fully di.scussetl before us both on 
tin* accounts, the report of the liiquidator 
ami tlie conduct of each of the Directors 
respectively and on the legal aspect of the 
matter, assuming that tiu' Directors, as we 
held, acted honestly, that is to say, with¬ 
out lieing guilty of any conscious fraud. 
Almost all the relevant Knglish case* 
have been brouglit out in review before us 
with a view to showing what is the real legal 
test. I should have preferreil to have taken 
time (0 consider my judgment but I am 
prohibited from so doing by the fact that 
this is the last day upon which it is possi¬ 
ble for me to sit in this Court for at least 
another six months and it would be obvi¬ 
ously undesirable from every point of view 
to postpone our decision in the matter 
especially having regard to the fact that 
the Court is unanimous with regard to all 
the matters which we have to decide. It 
seems to ii that in the end the test of 
legal liability must depend upon our 
application of s. 281 of the Companies Act 
to the established facts of this case, al¬ 
though in discharging that duty it is no 
doubt useful for the Court to be guided by 
the way in which higher authorities hare 
regarded this subject in other cases of the 
same or of similar character. If we come 
to the conclusion, as we do, that the 
monies of the Company were misapplied 
by being distributed to the share holdera 
in the shape of dividends or profits, 
when in fact no profits were being 
earned and that, therefore, such monies 
were part of the Company’s capital 
and that such conduct on the 
of the Directors was a breach of 
pany’s articles, a mis- application of tte 

Company's funds, and a breach of 9Qtm 
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trust as the law holds Directors of a Com¬ 
pany to be under, we tlien have to consider 
under s. 281 whether in regard to each 
of these Directors who took part in such 
.breach of trust, he has acted not only 
hone3ti5% but also reasonably so as to show 
that he ought fairly to be excused for such 
breach of trust. 

The story of the case is a pain¬ 
ful and pathetic one. The Union Bank 
was established in 1905 with a nomi¬ 
nal capital of Rs. 20,000 which was 
subsequently increased, and in a modest 
w^ay appears to have done in its early 
stages, fairly satisfactory business and 
slowly to have earned a reputation and 
the confidence, at any rale, of the Bengali 
community, which is a very large one in 
Allahabad. The founder and moving 
spirit, and, as it is now shown, the 
master of its destinies was one Kedar 
Nath Mitra, himself a Bengali, a man, no 
doubt, of ability in whom every body 
who knew him believed and in whose 
honesty his colleagues, friends, and per¬ 
sons associated with him in business placed 
confidence. The task of the Liquidator in 
this case, and the task of the Court, and 
the burden of meeting the charge thrown 
upon the Directors, have not been rendered 
leas onerous by the mysterious disappear¬ 
ance of this man. The Company winding 
up, a Judge of this Court issued a warrant 
for his arrest. The Criminal Investigation 
Department have done their best to find 
him. The properties which he is alleged 
to possess and to have acquired from his 
ill-gotten gains out of this Company have 
been attached, but since June 1924 he 
has vanished, it may be said, from off 
the face of the earth, and nobody seems 
to have the faintest idea whathas become 
of him. It is to be put to the credit of 
the Directors charged in this case, and the 
main question which arises ior decision is 
whether that fact affords them a complete 
defence or not that they and the share¬ 
holders and the creditors and depositors 
have been brought into the disaster which 
has attended the Bank by misplaced con¬ 
fidence in this undoubted knave. 

One or two general observations seem 
to be relevant. Company business as 
understood and worked on a very large 
sqale by business men in England is not 
understood and nobody would suggest that 
it was understood in India, and particu¬ 
larly in Allahabad to the same extent, It 


is to some extent and was no doubt to some 
of the gentlemen concerned in this Com¬ 
pany to a considerable extent, unfamiliar 
ground. It is also relevant to olxserve 
that the Union Bank Ld., is not such an 
institution as isordinarilv unrlerstood bv the 
word “Bank”. It had no investnnuits in (lie 
ordinary sense of the word, no gilt-edge 
securities, no current accounts or anything 
substantial in the way of current accounts, 
and nothing in the way of a large 
lloating cash balance passing l)otween 
itself and its customers daily, sucli 
as an ordinary old-fasliioned Bank has with 
a large number of customers on its books 
dealing with it on current account. It 
w'as, if we may use the expression, a sort 
of glorified money-lender, or bania holding 
itself out to the Bengali community as 
willing to take charge of their savings on 
fixed deposit with a satisfactory rate of 
interest and to take care of those savings 
so common to many members of the Indian 
community which are put on one side to 
provide for the important domestic event, 
which occurs to most of them, of marrying 
their children. But the substratum of its 
business, and the source to which it looked 
for any profit which it could reasonably 
hope to make at any time, took the form 
of loans to customers upon securities. Now 
it does not require a high degree of business 
training or even of education to appreciate 
that the essence of such a business and the 
hope of its success must depend in the 
long run, as a matter of daily consideration 
by those responsible for its conduct, upon 
the solvency of the debtors to whom the 
money is lent, and the adecpiacy of the 
security which they are prepared to give. 
A Bank of this kind, or a money-lender 
who contented himself with lending money 
at random without regard to the solvency 
of the customers and Avithout requiring 
either adequate or any security at all, would 
merely be rushing to his own ruin, and it 
cannot be disputed in considering the con¬ 
duct of this particular Bank that if it ivas 
to make any profit at all, its debtors ought 
to be responsible persons who were able 
to keep up their payments of interest or 
who if thev got into arrears, had provided 
security adequate to enable the Bank to 
recoup its original loan with a reasonable 
profit by way of interest thereon, The 
Memorandum of Association desciibes the 
objects as including every description of 
banking, trading and mercantile specula- 
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.til l I * uii', hM ly acquainted with 
-d iij hii.iia, it is common 

kii'i’-vl-Mm'- iji;il i»;oiKiiig i^usiuets of this 
kiii'.l l.u'g'.-ly i|"iie \jy lue dei)Osil of onia- 
lU'- iits, and the >ul>jtaiitial businessot this 
(A'lUi'any uaslhatof granting loans upon 
onianients, J'liat this part of the luisiness 
was not only the prinei[>al feature, but was 
also intended to he controlled b\' the Direc¬ 
tors so that the i\hina*rer in carrvinii out 
the daily transactions ot the Dank should 
not hove a lire hand, is clearly shown by 
Arts. I 1 and 7o which restrict his powers 
in tlmt respoet. Ojie further observation 
ouglit [n he made, because it lias an essential 
hearing ttu lesling tin-degree of diligence 
and due caie whieii tliese Directors from 
time to time exercised. I’lie prendses of 
the lUnk wei’c not on u large scale. Origi¬ 
nally the Hank and al-o the Annapurna 
Company, Lt-i. (d' u hi. h Kedar Xatli was 
also I he lU')\ i;jg .- jui it and which ligures 
to some extent in this ca.se, wei’e both of 
them situate in a room in the actual house 
in which he resided, sucli room coiubtituting 
the ollices of the two Companies. There 
Kedar Nath Milra, who was to a large 
extent the Company's Secretary and to some 
extent his own clerk, was always to be 
found and transacted the daily business 
of the Dank. Tliere were kept under the 
same roof in a safe or locked ahnivuh some 
sucli modest receptacle as was considered 
safe and conveiiieiu. such ornaments as the 
Jlank held by way of security against its 
debtois. 'I’here also the Doard Meetings 
of the Directors were held. So that if, 
for examide, at the time of the discussion 
of any monthly statement or abstract or at 
the time of the i>reparation or discussion 
of the balaiice-siieet, the amount of secu¬ 
rities by way of ornaments which the Dank 
held, and which tiiey ought to have held 
having regard to the loans which they had 
issued, was to be tested, all that M-as 
required was for one of the Directors to 
ask Ivedur Aalii Mitra to open the safe or 
aiviirak and show them what was there, 
and it would not be dilKcult for anybody 
to know whether the accumulated orna¬ 
ments deposited iu this Bank by way of 
security amounted at any one time to a lac 
of rupees or anything like that sum or 
whether they represented iu value no more 
than Us. 2U,UU0 or Us. 10,U00. That observa¬ 
tion is important because the Directors are 
not charged here with breach of duty in 
Jailing to obtain or make an accurate valua¬ 


tion of actual securities, which they took 
after having accepted security by way of 
ornaments nor is it said that they failed 
to take care to prevent such an accident 
as may happen such as a sudden theft or a 
di.shonest Manager surreptitiously and sud¬ 
denly reinoviug a large quantity of such 
securities. The charge against them sub¬ 
stantially is that they carried on unprofit¬ 
able business and allowed Kedar Nath 
Mitra to make loans of large sums to worth¬ 
less insolvent debtors, if the Directors 
had troubled to enquire into even their 
names, they would have known at once 
that many were unable to pay and that 
large sums were issued by way of loans 
without any security whatever. So that 
at any time during the years in respect of 
which these Directors are charged with 
neglect of their duty, a comparison of the 
pajier statements of securities in possession 
of (he Dank with the actual ornaments at 
that time in existence within the four walls 
of the Dank's premises, would have show’n 
that the Dank was unsecured and on the 
road to ruin. The relevant articles to which 
our attention has also been drawn are 
Art. 81 dealing with payments of dividends, 
Art. 8d dealing with the keeping of accounts 
and of the monies received and Art. 73 
dealing with the relation of the Manager 
to the Directors and the superintendence 
and control which thev undertook to exercise 
over him. 

With regard to the history of the Bank 
and its financial position from time to time 
and the causes which brought about its 
failure, the Liquidator’s report, was ad¬ 
mitted ill evidence with the consent of the 
Advocate for the defendants, and of Mr. 

D. L. De w’ho appeared in person, as showing 
accurately the figures to be found in the 
books subject to the defendants’ objections 
to any omission, modification, addition or 
explanation wliich they might establish by 
their evidence'and from the report and from 
the evidence of Mr. Maurice Govia, who 
although not actually responsible for the 
report, has worked as the representative of 
Liquidator in Allahabad and investigated 
the affairs of the Company on behalf of the 
Liquidator—the principal of the firm him¬ 
self being unfortunately prevented from giv¬ 
ing evidence by indiposition—it was clearly 
established, and not challenged by the de¬ 
fendants, that although possibly profits 
were made in the early years of the Com¬ 
pany’s existence—to what extent he was 
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unable to say—all profits ceased in the year 
1915, and that from that year the Company 
was carrying on at a loss. Inasmucli as it 
was paying a large dividend throughout 
the course of the years with wliich we have 
to deal, namely, 1915 to 1923, things were 
slowly but steadily going from bad to 
worse, and at the date of the liquidation, 
it had substantially no securities in its 
possession against a liability of considerably 
more than 2 lacs. The Liquidator says that 
such ornaments as there had been in the 
possession of the Company as against this 
liability of 2 lacs, namely, about Ks. 21,000, 
had been surreptitiously and dishonestly 
re-mortgaged by Kedar Nath for his own 
purpose to other persons. This transaction 
of re-mortgaging was to some extent autho¬ 
rised by a resolution of the Directors. It 
has formed the subject of another litigation 
between the Liquidator and the sub-mort¬ 
gagee, and need not be further considered 
as it has no real bearing on the (luestioii 
we have to determine. It merely illustrates 
one of those acts of a dishonest Manager 
which the most competent Board of Direc¬ 
tors exercising due care may be unable to 
prevent. That is to say, they may autho¬ 
rise by a resolution the raising of a loan 
on security to a limited amount, and there¬ 
by give a dishonest Manager an opportunity 
of surreptitiously misappropriating secu¬ 
rities not covered by the resolution and so 
rob the Company. The Directors are not 
charged in regard to this matter, but an 
inspection of the balance-sheets from year 
1 1 year shows, when the statements in them 
are compared with the state of things dis¬ 
closed when the Company came to grief, a 
startling contrast and a state of tilings, tlie 
knowledge of which could not have been 
withheld from any Director who took the 
least trouble to acquaint himself with the 


affairs of the Bank. The Company were 
paying and advertising themselves as pay¬ 
ing to depositors 6} per cent, interest on 
fixed deposits for 12 months, 5per cent, 
on 9 months deposit. per cent, on 6 
months, and no less than 6.|: per cent, on 
the Family Endowment Fund. They were 
at the same time paying to their share¬ 
holder dividends varying in the years 
with which we have to deal between 9 per 
cent, and 7h percent.-on paid up capital 
of about Rs.'64,000. They were advertising 
on the front page of their balaa *e slieet a 
yearly increasing working capital which 
ftiftouijtsd in the last yeur to Rs. 2,18,743, 


That sum represented the total of the paid- 
up capital to which 1 have just referred and 
of the amounts of deposits and i'hidowment 
Fund wliicli tlie juiblic and their customers 
had entrusted to them. Sub.slaiitiallv as 
against this liability the Ihiuh was said to 
hold assets in the form of dchls con.sidered 
good in respect of which the Rank was fully 
secured in the last year stated af Ks. 2,IS,(>()6, 
The truth about that is that vear after 
year nobody could possibly have considered 
the majority of these debts to l)e good at 
all. In sub-staiK-e. the only person wlio 
knew anything al)Out them was Kedar 
Nath Mitra, and, as will a))))car in a moment, 
he knew perfectly well that a very large 
quantity of them were hopelessly bad. 
The Directors, as appears fiom llieir 
admissions, knew nothing whatever about 
them at all and certainly never considered 
tliem. and as to the securities, they never 
took the trouble to em[uirt“ into or to sec 
llie ornaments which were acl iially in the 
Bank’s prenii.ses visii)le to the eye and 
which were the only tO)ds wlucli 
the Bank purported to hohl, Jt is 
idle to contend that the Directors 
wej'e not e.^pected to e.\ercise .some 
judgment with regard to the acceptance of 
loans on security. No complaint, as I 
have already stated, is made in this charge 
against them that thf-y are not experts 
ia jewellery and that they h ive failed to 
eUimate tli*e value of tlie securitie.s ac nirate- 
Iv. Bat from time to time loans were 
submitted to them for their approval and 
a statement was made of the security 
olTered,/and such mattcr.s wmv of course in 
the strict. con'l'Kit <>f Imsiness bound to 
bs submitted lu them because of Arts. 74 
and 75. But a very simple calculation 
will show that the amounts which each 
Director yearly stated to be debts fully 
sicured, had no relation whatevei' to the 
amount of actual loans which they had 
approved during the past 12 months. It 
is admitted that not one of these Direc¬ 
tors ever asked a question of the ^lanager 
with regard to the names of the customers, 
the character of the customers, their 
position in life, or the securities which 
they had either individually or cumula¬ 
tively deposited with the Rank. If any 
single Director had spent a casual half 
hoiTr either in perusing tin* list of the 
debtors, or in calling for the security 
or ill looking at the books of the C omj)any 
ill which the debtors’ names appeared, he 
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must have discovered certain obvious facts. 
To take one salient illustration, amongst 
the debts alleged to have been fully se¬ 
cured and entered in the Company’s books 
as an asset was at the time of the liquida¬ 
tion an accumulated liability of principal 
and interest due to the Union Bank from 
the Tata Industrial Bank. At the time 
when these entries were made and the Tata 
Industrial Bank was being treated as a 
debtor of the Union Bank, the Tata Indus¬ 
trial Bank, it is not too much to say. was 
known by name throughout India as a sub¬ 
stantial and, as far as the public knew, a 
very flourishing concern in Bombay bear¬ 
ing the name of a distinguished and success¬ 
ful man of business in Bombay. It is not 
disputed that the notion of the Tata Indus¬ 
trial Bank coming to Allahabad to borrow 

monev from the Union Bank, was ridiculous 

% 

upon the face of it, and would be bound to 
arouse the suspicion ofanybody. The account 
of the Tata Industrial Bank showed thatthey 
had borrowed from time to time not very 
large sums, Rs. 1,500 or Rs. 2,000 or perhaps 
even more and that they had agreed to pay 
for the advantage a high rate of interest. 
Of course they never paid a pice, because 
they had never borrowed the money. But the 
account, if looked at, shows on the face of 
it that they were in default and although 
there were cash entries suggesting that 
they had made payments, which took the 
original date of the loan out of the mis¬ 
chief of the Statute of Limitation, the prin¬ 
cipal and high rate of interest was running 
against them year by year so that the 
ultimate result bore to the original loan 
the proportion which is only to be found 
where an exorbitant money-lender is 
charging a high rate of compound interest 
against a poor defaulting debtor in need 
of immediate cash. Mr. De, who was a Direc¬ 
tor during a large portion of the currency 
of this loan, and the Auditor who included 
it in the debts fully secured, and, therefore, 
the assets of the Bank, said about this : 

“If I had properly examined the accotints, 

1 would have found that the Tata Bank 
had not paid a farthing of interest. I think 
it was my duty to have insisted upon an 
explanation why the Tata Bank had not 
paid a pice. It would have aroused the 
suspicion of any ordinary man. The entry 
against the Tata Bank now looks to me as 
a palpable sham. Idid not take the slightest 

trouble toask the Manager Kedar Nath Mitra 
the history of this debt.” It is inconceiva 


ble how any Auditor doing his duty could 
possibly, finding the Tata Industrial Bank 
defaulters to such a large amount at such 
a high rate of interest with a small concern 
like the Union Bank in Allahabad, have 
failed to ask the Manager about it. The 
same observation applies to all the Direc¬ 
tors who failed, as they did, undoubt¬ 
edly, fail to ascertain from the Mana¬ 
ger the names of their customers. 
Had one of them discovered this fact, be 
must have known at once that the Bank’s 
business was being fraudulently conducted. 
The Directors’ attention was specifically 
called to the Tata Industrial Bank in this 
way. Kedar Nath Mitra suggested to the 
Board, on the I9th of March, 1919, as ap¬ 
pears in the evidence, that he should be 
allowed to invest the money of the Union 
Bank in the purchase of one hundred 
Tata Industrial shares. The fact is that 
this is almost the only attempt the Direc¬ 
tors ever made to invest any part of the 
capital of the Bank in outside security, 
if not the only. The Directors in 1919, 
and those who approved the next balance- 
sheet, never took the least trouble to ascer¬ 
tain whether these shares had been pur¬ 
chased in whose name they were, and where 
they were kept. They were never seen. 
All we know about them is that according 
to the statement of the Company with 
which the Tata Bank has now been amalga¬ 
mated, shares of the Tata Bank were pur¬ 
chased from Kedar Nath Mitra at some 
subsequent date, and the money was paid to 
Kedar Nath Mitra’s agent in Bombay. That 
investment of the Union Bank authorised 
by the Directors apparently went straight 
into the pocket of Kedar Nath Mitra, and 
no one appeared to take any trouble to 
ascertain where the shares were, nor was 
the investment specially referred to in the 
subsequent balance-sheet. But c(ne would 
have thought that a transaction out of the 
ordinary course of the Bank’s besinesfi of 
that kind placed upon the Directors the 
business duty to see that it was carried out 
and if, as 1 have already pointed out, the 
name of the Bank had been searched for 
in the books of the Company, the state of 
this fictitious account would have^heen 
discovered. It is true to say and we 
accept the view that if the Directoin na 
discovered the truth or anj^thing 
they would have immediately put dtfw 
their foot and brought it loan end. f 
same obsorYatioh, as has been made 


[88 I 0 . 1 « 5 ] 

the Tata Bank, may be made about the 
series of family loans which at the date 
of the liquidation were outstanding against 
Kedar Nath Mitra‘s family. These loans 
included a deceased brother, a penniless 
brother, who has admitted in this Court 
that he signed a promissory note for 
Rs. 5,000 for an alleged loan made to him by 
Kedar Nath Mitra when no money passed 
at all and Kedar Nath Mitra’s wife. The 
total amount of irrecoverable loans advanc¬ 
ed by the Company through Kedar Nath 
Mitra to his own family together with accu¬ 
mulated interest amounts to Rs. 56,172. 
That figure includes his own overdraft of 
Rs. 18,000. Here again it must be observ¬ 
ed' that this class of debt which the Direc¬ 
tors unknowingly permitted to be enter¬ 
ed in the balance-sheets as debts fully 
secured, was not a sudden phase. They 
were all debts long outstanding carried 
forward year by year with the accumula¬ 
tion of interest which added to the total 
liability appearing year by year in llie 
Company's books represented a large por¬ 
tion of the apparently substantial business 
of the Bank When it is said against the 
Directors that this money, alleged to have 
been lent to the Tata Bank and alleged 
to have been lent to the family of Kedar 
Nath Mitra, simply went into the pocket 
of the Managing Director and was a 
dead loss to the Company, can a 
Director be heard to say: “We knew no¬ 
thing of all this, because we did nothing, 
we asked no questions, we never knew who 
the debtors of the Bank were, we 
never troubled to ascertain what the 
.aecurities were which the Bank held.” 
To pay as the Bank purported to pay 
a high rate of interest to depositors 
■and a large yearly dividend, the Bank must 
have been earning a substantial gross pro- 
it. It could not do the business, and 
pay the dividends, which it was doing 
without earning substantial profits. Where 
did the Directors suppose that these large 
profits were coming from ? The law, accord¬ 
ing to my view, clearly established by the 
authorities in the English reports, makes 
them at any rate fiduciary custodians of 
the money entrusted to the Company by 
the depositors, and of the ordinary capital 
subscribed by the share-holders, and the 
more satisfactory on the face of it, and the 
more glowing in character the success of the 
Bank appeared to be, the more the Direc^ 
•tors, one would have thought, were called 
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upon as ordinary responsible business men 
to satisfy themselves that these large pro¬ 
fits were really being made. In the 
of the cross-examination of Mr. (Jovia a 
question was put to him suggesting Ihar a 
Bank might in the case of a good debtor 
treat as realized income due bv wav of ia- 
terest which Jiad not been paid or in other 
words, that according to sound Itnnkiiig 
business, it is legitimate in tlm ease of a 
good debtor to treat as j)rolit earned that 
which has accrued due altliough it has nul 
been paid, and Mr. Govia said that ha 
would not be surprised if he found that 
Banks were in the habit of doing that. 
But, of course a Bank can only iustii'v 
doing that, and the Direct(us can only 
justify a payment out of profits, which 
means realized profits if they have snlisliiai 
themselves that the debtor, whose particaila.r 
liability for interest has fallen due hut 
has not been paid is a man whose lia])iUty 
is as good as cash, and if in a succeeding 
year he again does not pay, it is their duty 
to write that off as a loss in the following 
year’s profit and loss account until the 
sum is realised. That is to say, that wliivli 
is a legitimate risk for a business man to 
take ill a sound business concern, can only 
be justified where the Directors liave taken 
reasonable care to satisfy themselves that 
the debtor is a solvent person, and that 
though he is temporarily in arrears, the 
liability is a good one, and it seems to me 
that where it is shown afterwards that the 
debt was a bad one, a Director cannot es¬ 
cape from liability by merely saying: ‘ I 
shut my eyes. I knew nothing about tlie 
debtor.’ It'did not matter to me whether 
it was good or bad. I knew nothing about 
it." In matters of this kind it seems to 
me as an ordinary business consideration, 
that the share-holders must ho taken to 
say to the Directors: “We select you as 
Directors and we entrust all our monies 
and the management of our interest with 
you, and we look to you to protect us. 
Taking the last year or two as an illustra-. 
tion of the extent to which the capital 
had disappeared, the working capital, as I 
have already mentioned, is there shown 
to be something more than two lacs. 
That capital is a security to the depositors 
who look for payment of the amounts which 
they have deposited, to the creditors wiio 
look to the Bank for payment of what is 
due to them, and to the share-holders who 
look for recoupment of their investments, 
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general view of the matter, 
that in this case somethins: 


:o? 

Taking a 
it appeals 

moie than half a lac, namely, Rs. 56,000, 
disaiipeared in the loan to the Mitra family, 
something like Ks. 56,000 or more than 
half a lac, disappeaied in the had debt 
which was never secured, of the Annapurna 
Company: something like Ks. 4,000 a year, 
representing, according to the evidence of 
the Liquidate-!', the actual loss that this 

Company was making multiplied by the 9 
years with which we are concerneci brings 
the figure to about Rs. 36,000; while the 
amount which was divided between the 
share-holders ia dividends during the same 
period amounts to nearly Rs. 45,000. 
Without being able at this' date to afiirm 
positively, one mn only say that these cal¬ 
culations appear to explain the disappear¬ 
ance of the caiutal which year by 
year the Direct-Drs were showing to 
the share holders, the depositors, and other 
creditons. was in the possession of the Bank 
fully secured. The Liiiuidator in the course 
of hisevidence showed how he arrived at 
the conclusion that the Company was carry¬ 
ing on at a los.s. lie drew our attention to 
the fact that at the end of 1917 the total 
arrears of interest were Rs. 30.&19 but the 
way he put it was this. The interest which 
was actually paid by the debtors to the 
Bank in 1917, as shown Vjy the books, was 
Rs. 4.660 as against expenses of Rs. 8,600 
showing 1 hat <111 tJie actual working of the 
business there was a loss of Rs. 4,U00 per 
annum, and inspite of that a dividend wa.s 
declared of Ks, l,l(U. Re further stated that 
a stud\ of the l>ooks showed that in order to 
justiiy on the lace of the books the payment 
of these dividends, the inteiesl which they 
were earning was roughly speaking J/5lh 
of the outstanding principal, or, in other 
\\oids JO per cent* on the outstanding 
loans, and he also showed that a careful 
examination of the books by the Auditor 
or any Director, who ivas desirous of 
checking the monthly statements or the 
. yearly balance-sheet, would have shown, for 
example, that ^\he^eas in the vear iniQ 
Rs. 11862 was due as interest. S 

» "liereas 

Ks 13 0.54 )'■“;< 'Ilie by way of interest, 
only K.S. 3,!)(il was realized, in li.2l 
wherea.s Rs. 13,638 was due by wav of 
interest, only Rs. 5,256 was realized It 
seems to me that all this, which appears 
from a cursoiy examination of the books 
throws upon the Directors, the defendants 
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to this charge, the onus of showing that 
they acted reasonably and had real grounds 
such as would operate upon the minds of 
business men, for believing that these' false 
balance-sheets and false statements, that 
had been published, were really true. 
They have said over and over again—it is not 
necessary to repeat at length their deposi¬ 
tions—that they had no reason to suspect. 
Mr. Ghose, for example, who was a Direc¬ 
tor throughout the whole period, and whose 
attitude fairly represents that of the others, 
said: "Had I looked at the books, I 
would have come to know the state of 
things. I never saw the Tata shares. I 
never saw any security. I did not know 
anything about them, and I did not know 
anything about the ornaments which the 
Bank held. 1 did my best at the meetings. 

I had no reason to suspect that anything 
was wrong." From time to time it does 
appear that an effort was made by indivi¬ 
duals to keep some check upon the con¬ 
duct of the Manager. In 1915 a Mr. 
Bhargava complained, and wrote a note in 
the minute book of the general meeting of 
share-holders, drawing the attention of the 
share-holders to doubtful debts, .and say¬ 
ing that dividends should not be paid out 
of capital, and that the Articles of Asso¬ 
ciation had been ignored. It is not clearly 
shown that this protest was lirought heme 
to any of the persons before us, as none 
of them, itappefr-!, were Directers at that 
time. But it merely illustiaUs the sort of 
standard which a bu.siness man would 
ordinarily set himself as a Direptor who 
undertook to the share-holders to look 
after the business and contiol the manage¬ 
ment Again in 1923 Mr. Asutosh Mukerji 
in the month of June complained that the 
Directors of the preceding meeting in May 
bad given the Manager loo wide a 
to deal wdth the investments of BanK, 
and he was overruled by the other Directors 
in that particular meeting. It was tna 
resolution which Kedar Nath use 
as the authority for re-mortgagmg t 
ornaments. These are matters which m 
cale when certain Directors chose to ope 
their eyes to anything at all, what tn y 
thought it their duty to do. The 
tiou with regard to the Annapurna 
pany, which came to the 
many of them and which was a debt 
was a cc nstant source of enquiry, jq 

those circumstances which, ,,va 

ordinal y business staiidaids, ought 
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put the Directors for the time being upon 
enquiry with I'egard to the other transac¬ 
tions of the Bank. In 1915 the liability of 
the Annapurna Company had amounted to 
Rs. 42,000 for wliich there was no security. 
A share-holder’s meeting was called, a com¬ 
mittee of the Directors was appointed and a 
resolution was passed distinctly prohibiting 
any further business with this Company 
without further security, but as the result 
of this, little or nothing was <lone. It looks 
from the Liquidator's report on page 9 as 
though inspile of the resolution that no 
further business should be transacted, 
further business was transacted. It is true 
that interest would be accumulating upon 
this account automatically. There is no 
evidence before us as to how the amount 
was accumulating. The Annapurna Com- 
Ijany is hopelessly insolvent, is in liquida¬ 
tion, and its books of account are said to be 
in a state of utter disorder, but between 
1915 and 1917 the amount increased by 
Rs. 4,000 and between 1917 and 1919 it in¬ 
creased by Rs. 8,400. A committee was ap¬ 
pointed containing several persons besides 
Directors, and in the result the Bank was 
supposed to have secured possession and 
control of the Annapurna grain as a prelimi¬ 
nary step to a complete mortgage. Ultimate¬ 
ly in 1 h23, 8 years after the resolution of the 
share holders, a mortgage-deed was Ijrought 
into existence. It probably surprised no¬ 
body that by that time there was no grain. 
Where the grain went to—which so much 
trouble had been taken to capture and.secure 
and to put under double locks, with one key 
in the pocket of each independent autliority 
interested in it—nobody to this date has 
been able to explain, and prolmbly no body 
ever will. Its disappearance as an asset of 
the Annapurna Company and as a security 
to the Bank, is as mysterious a.s that (>f 
Kedar Nath himself. But can any reascn- 
able person say that the absence of security 
for this loan, as far back as 1915, and the 
complete failure on the part of Kedar Nath 
and of the Board to secure llje Bank with 
regard to this large liability was not suffi¬ 
cient to create suspicion and doubt in the 
mind of any reasonable periSoii with legerd 
to the satisfactory nature of the business? 

A further observation must l)e made with 
regard to the statement in the balance sheet 
relating to the reserve fund. The Auditor, 
Mr. De, who signed this balance-sheet w’as 
re-called, and all he could say was that it 
ivas a misnomer. It is idle for Directors to 
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say that they are not responsible to the 
share-holders or to tiie creditors, or under 
this section for failure to carry out their 
duty, because tliey diti not understand the 
business or because they knew nothing 
about it. To accept sucli a dictum would 
involve holding that the less the 
Directors knew, the less tiieir liability for 
misfeasance committed in the conduct of 
the business, and here although the ordin¬ 
ary meaning of a reserve fund is perfectly 
well known,' and must have been perfectly 
well known to all as an accumulation from 
annual profits put by as security against 
some contingency for which it may be 
required, this reserve fund with accumula¬ 
tions entered in the balance-sheet with all 
the appearance of a nourishing and well 
secured Bank, had no meaning whetever. 
If it is put into the balance-sheet as the 
Liquidator, .Mr. Govia, explained to the 
Court, as a liability being treated for that 
purpose in the same way as profits actually 
earned in the year’s working, there ought 
to be an asset upon the other side corres¬ 
ponding to it generally in the shape of 
some gilt-edged security, orotlier sound in¬ 
vestment. As a matter of fact this reserve 
fund was not only a misnomer, as Mr. De 
called it, it was a sham and a fraudulent 
statement, and was in fact money which 
hud been issued by way of loan to the 
debtors of the Company. 

Under these circumstances I come with¬ 
out hesitation, or perhaps I ought to say, I 
should come without hesitation, independ¬ 
ently of any authority cited to us, to these 
delinite conclusions. This Company made 
no profit wliatever from and including 1915; 
every rupee distributed by way of dividend 
wa.s part of its capital; all the dividends 
for the year 1915 onwards were paid out of 
capital; I am satisfied of that as a fact. I am 
satisfied as a fact that although the Direc¬ 
tors lionestly did what they did, trusting 
in Kedar Nath, the duty imposed upon 
them by the Articles were such—giving due 
weight to everything which they have said 
—as to place the onus upon them of show¬ 
ing that they acted reasonably. 1, there¬ 
fore, hold that they are prima facie liable 
under s. 235, and that they have failed to 
discharge the onus which the law imposes 
upon them by s. 281. Out of respect, how¬ 
ever, to the learned arguments addressed to 
us on behalf of the defendants, and recogniz¬ 
ing that the principle underlying the ad¬ 
ministration of these sectiops must ba 
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governed by the authorities upon the ques¬ 
tion in England, which of course I am pre¬ 
pared in every way to follow as far as I 
can where they apply to the particular case 
before the Court. I propose to deal shortly 
with the cases upon the subject. The first 
point taken on behalf of the defendants— 
and it applies to every defendant in a 
greater or less degree, except Shanker 
Prasad, whose claims to be a Director, and 
whose understanding of the matters which 
he professed to carry out was less tlian that 
of anybody connected with this case—is 
whether this claim is, and to what extent, 
barred bv sub-s. 3 of s. 235. It has been 
held in India by the High Court of Lahore 
—the case is not reported in tlie authorized 
reports —Bank of ^lulton v. Hukuni Chand 
(1), that under this provision, Art. 36 applies 
to a claim by a Liquidator under s. 235. 
With great respect to the learned Judges 
who decided that cn.se, I am unable to adopt 
that opinion for the reason that Art. 36 
deals with compensation for malfeasance 
and misfeasance independent of contract, 
and I am of opinion that this claim is not 
independent of contract. I am unable 
also to see how Arts. 115 or 116 can be made 
to apply to a claim under this section. To 
my mind these deal with claims for com¬ 
pensation made in respect of a specific 
breach of a specific contract made by one 
or more individuals with the person making 
the claim. In the case of Art. 115 a refer¬ 
ence to successive breaches or continuing 
breaches rather emphasises that view, and I 
find a difficulty in applying this Article to a 
claim by a Liquidator. It has been said 
that s. 235 creates no new rights, but as is 
pointed out in the latest Edition of Buckley 
on Companies (1924), the statement is only 
partially accurate. No doubt it provides 
machinery for enforcing claims which exist 
independently of the section, but so far as a 
Liquidator is authorized by this section to 
apply, in the interest of creditors and de¬ 
positors who have lost their money, to 
enforce a claim against the Directors under 
i-he section, it seems to me that a new right 
in him is created. If any Article is to be 
applied at all to the date from which the 
liability fil'd came into existence by reason 
of the act of misfeasance or breach of trust, 
which the person is proved to have corn- 
emitted, it seems to me that the only Article 
which at all fits the case is Art. 120, which 
'provides a term of six years for every case 
•' (lV9lInd. Ca8.899; (1923) A.I.R.(L.)58. 


not otherwise provided by the Act.^ If one 
were driven to do so. the fact that it would 
result in destroying the value of the section, 
would be no reason for refusing to apply a 
particular Article, but in asking myself 
the somewhat difficult question what the 
Legislature had in view when it enacted 
sub-s. 3 to s. 235, I cannot shut my eyes to 
the fact that if thev intended that the 
liability of a Director for breach of trust 
and misapplication of funds should be 
barred, either from the point of view of 
tort after two years, or from the point of 
view of breach of contract after three years, 
they might just as well not have enacted 
s 235 at all. I do not hesitate to say that 
after an experience of nine years in this 
Court of winding up business, such a provi¬ 
sion would render in India s. 235 almost^ a 
nullity. This much is clear, that the Legis¬ 
lature distinctly refrained from segregat¬ 
ing the various claims which can he made 
under s. 235, and applying to them the ap¬ 
propriate Article in the Schedule. It may 
be said that they tlirew that extremely 
delicate and difficult task upon the Judges 
instead of discharging it themselves but 
giving the be.st effect I can to the apparent 
intention disclosed by the language used, 1 
am of opinion that it is only a statutory 
bar to the right of the Liquidator-to matce 
his application against a defaulting 
tor, and that whatever Article of tne 
Statute of Limitation isapplicahle, the time 
begins to run from the date when the 
dation took place when the Liquidator nrs 
had the right vested in him. The resu 
is that no Article of Limitation can pos^ y 
be a bar to this application, and 1 ho 

that sub-s. 3 is no bar. In 
Funds Assurance Co. (2), it held thai 
the powers of Liquidator of a lirnited 
pany are more extensive than those , 
Company prior to the winding d 

With regard to the meaning of s 
the mischief which it aims at, - 

question whether bona fides is an , 
to a charge of having misapplied |. 

the Company by payment of - of 

of capital, I refer to what tim . ^go 
the Rolls said at page 128*: That bein^ 
the only question which remai^ ■ . ^ 
the Directors, in the words of the 

Parliament ‘misapplied any ,,,|ied 

Company? I think they have misapi ‘ ^ 

(2) (1879) 10 Ch. D. 118; 48 L. J. Ch. 103, 3 
420; 27 W. R. 302. _ 

♦Page of (1879) 10 Ch. 
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them by dividing the capital among a por¬ 
tion of thoir share-holders. That appears 
to me to be a plain case of misapplication 
within the very terms of the section." The 
next authority which is material is the well- 
known case In re 0:vfo7-d Benefit Building 
Society (3), a case which so far as the Direc¬ 
tors were responsible for having paid 
dividends out of capital in consequence of 
having invested the Company’s funds on 
bad securities, is very like this case, and in 
principle almost on all fours with it. I refer 
to what Mr. Justice Kay said on page 511* : 

“Now the basis of this estimate in every 
case was an assumption that every one of 
the securities on which the Company were 
advancing money was ample to provide for 
principal,Mnterest and costs in respect of 
the advance. And for this they had noth¬ 
ing but the assurance of the Surveyor and 
Becretaiy. Mr. Calpin. He it was also who 
estimated, according to the 5 per cent, table, 
the present value of the instalments which 
each mortgagor had to pay. The Auditors 
neither checked the valuation of the secur¬ 
ities nor the actuarial estimate of the mort¬ 
gagors’ re-payments, and yet the Directors, 
who were forbidden by their Articles to pay 
any dividends, except out of realized pro¬ 
fits, paid- every dividend out of whatever 
monies they happened to have in hand, 
which has been called in the argument the 
floating capital, and never attempted in any 
report or balance-sheet to distinguish 
realized profits from the estimated profits 
which they thus purported to divide, or to 
ascertain out of what fund the dividends 
Were acinally paid. 

It has been argued that this was done 
bona fide, and that where Directors in good 
faith have made an error in the computation 
on which their balance-sheets are founded, 
the Court will not lightly visit them with 
the consequences of a bona fide mistake. 
1 confess I hardly know what is meant by 
bona fides in such an argument. 1 inquired 
whether there was any evidence that the 
Directors had considered the meaning of 
the Articles or had taken any advice upon 
them. There is no suggestion that they 
ever did so. There is nothing obscure or 
difficult in the construction, and it seems 
to me incredible that any man of business 
could suppose that this course of proceed¬ 
ing was a division of realized profits.” 

(S) (1837) 35 Ch. D. 502; 56 L. J. Ch. 98; 55 L T. 
598: 35 W. R. 116. 

♦Rage of (1887) 35 Ch. D.—lEd.] 


7S5 

That case was followed by Mr. Justice 
Stirling in the case of Leeds Estate Build¬ 
ing Co. V. Shepherd (4). With regard to 
the liability of an Auditor he held : 
“ that it was the duty of the Auditor in 
auditing the accounts of the C’ompanv not 
to confine himself to verifying the arith¬ 
metical accuracy of the balance-sheet, but 
to inquire into its substantial accuracy, and 
to ascertain that it contained the particu¬ 
lars specified in the Articles of Association, 
and was properly drawn up so as to contain 
a true and correct representation of the state 
of Company’s affairs.” 

With regard to the Directors who in that 
case were ignorant of the true state of the 
Company’s affairs, but had neglected to 
enquire into or do anything by way of 
checking the conduct of the officials, Mr. 
Justice Stirling said this: 

“The conclusion at which I have arrived, 
upon a consideration of the whole evidence, 
is, that the Directors never exercised any 
judgment at all with reference to tiiese 
accounts, but accepted without inquiry or 
verification whatever ('’rabtree and Locking- 
told them. In this respect they failed, as I 
think, to perform the duty cast upon them by 
the Articles of Association. That duty was to 
cause estimates of account to be prepared, 
and upon those estimates to recommend a 
dividend. In the performance of that duty 
they were no doubt entitled to avail them¬ 
selves of the advice and assistance of their 
Becretan* and Manager, and to obtain by 
that advice and a.ssistance such materials 
as were proper for the purpose of enabling 
them to decide upon the questions thej’ 
had to consider; and having so done, they 
were hound to exercise their judgment as 
merchantile men on the materials which 
they had obtained. This, in my opinion, 
they never did; but in truth they delegated 
to Crabtree the exercise of that judgment 
and discretion which it was their duty to 
take upon themselves. Upon the whole, 
although the Directors were, I believe, 
ignorant of the true state of the Company’s 
affairs, and although I find no trace of their 
having acted with the view of obtaining 
any improper benefit for themselves, I feel 
compelled to hold that they have fallen 
short of that standard of care which, having 
regard to the Oxford case (3), they ought to 
have applied to the affairs of the Company 
in the following respects:—(1) They never 

(4) (1887) 36 Ch. D. 787; 57 L. J. Ch. 46; 57 L. T. 
684; 36 W. R. 322. 
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required the statement and balance-sheets 
to be made out in the manner prescribed 
by the Articles: (2) they failed properly to 
insti nct the Auditor, or, at all events, to 
require him to report on the aocounts and 
balance-sheets int le mode prescribed bythe 
Articles: and .'b they were content through¬ 
out to act on the statements of Crabtree 
without inquiry or verification of any kind 
other than the imperfect audit of the 
accounts by L' cking. Those accounts and 
balance-sheets did not truly represent the 
state of the C );npany’s alTiirs; and that 
being so, I think that according to what is 
laid down in 1 ’ rc Coiintij Marinelusiirance 
Co., Rancis cu-efo). the onus is laid upon 
them to show Miatthe divirlends they paid 
were paid out of profits. This upon the evi¬ 
dence before m*- they fail to do." 

Finally it se-ms to me that the principle 
laid down in Masonic ami (jeneral Life 
Assurance Co. v. Sharpe (fi) governs this 
case. We were, on behalf of the defendants, 
strongly pressed by the decisions in the 
cases of Kingston Cotton Milt Co. (No. 2) (7), 
and Dorey v. Cory (-S). 1 do not propose to 
djscuss the Kingston Cotton Mill Co. {Xo. 2) 
(7) at length. I think it may be said to 
represent the high water-mark of the im¬ 
munity from legal liability of the orna¬ 
mental and "d( -nothing" Company Director. 
It seems to me that there is a broad dis¬ 
tinction between the circumstances of that 
case and the circumstances of this case. It 
may well be that a Director or a body of 
Directors having apparcntlv an honest 
Manager camiut be. under s. 281, called 
upon to keep a constant watch and check 
upon a lluctiiating stock like yarn which 
ia going in and out of the milfand which 
is being used daily in the handling of the 
Company s business. To impose such a duty 
upon Directors, as the Courts have said, 
would lead honest men to refuse to under¬ 
take such a resposibility. But that is a vrry 
different thing from a Bank Director taking 
no steps whatever to see that the Manager 
does not lend the funds and the depositors 
and share-holders’ capital to worthless 
debtors and to persons who offer no secur¬ 
ity. It seems to me that tlie case of the 

I'j W 2^)1^ ^ ^ ^ 

(6) (1692) 1 Ch. l')4; G1 L. J. Ch. 193; 65 L. T 606- 

40 W. R. 241. ’ 

41 W ^ 

(8) (1901) A. C. 477; 70 L. J. Cli. 753- fO W R 
65; 85 L. T. 257; 17 T. I. R. 732; 8 Manson 346. ' ’ 


Kingston Cotton Mill Co, (No. 2) (7) girefl 
no assistance in deciding whether the Direc¬ 
tors are liable in this case. The same I 
think must be said about the case of Dovey 
V. Cory (8), Mr. John Cory was in a very 
special position. Lord Davey said, and 
every body must recognize that the case 
was a difficult one. Mr. Cory certainly was 
guilty of doing very little but in that case 
in addition to the Manager, there was a 
Chairman of the Board who was actively 
interesting himself in the conduct of the 
Company's business, and Avas no doubt 
trusted by the Directors, and allowed so to 
speak to do their work in seeing that the 
Manager did his, and it so happened that 
this Chairman was not only dishonest, like 
the Manager, but was a brother of Mr. John 
Cory, and the Lord Chancellor emphasised 
the fact in his judgment that he desired to 
be understood as dealing only with the 
facts of that particuldr case. It does not 
seem to me that the conduct of Mr. John 
Cory, which was in that case excused, has 
any relation to the conduct of these Dire^ 
tors, b'inally Mr. Peary Lai Banerji pressed 
upon us as being binding upon us with 
the force of a statute the dictum contained 
on pages lO'J* and 110* of the opinion 

of their Lordships of the Privy 
in the case of Prefotaine v. Gremer 
Avhere it is said by 8ir Arthur Wilson 
parently in general terms, that attempt 
had been repeatedly made to render Uire^ 
tors personally liable ^ on the 
that they had trusted various officers oi tn 
Company and had failed to detect an 

had been misled by misrepresentation an 

concealment by such officers when " j 
no reason for doubting their fidelity, a 

that such attempts had not been succ 
ful, and it was further said in 
of that passage that it was sufficien 
refer to the case of Dorey v. 

Paying all the respect which is due to r 

dictum in an opinion of thS 

of the Privy Council, I can 
if it is to be taken as a historical 
of fact, it cannot be. accepted as j-g. 

In fact, in that particular c^e, ® aq 

ence was found against the ^ 'igion 

appeal was brought headway 

of the Court bebw, ^ut so little 

did it make on the facts that the 

eni’s Counsel was not cnlled up 


(9) (1907) A. C. 101; 76 h. J. P. C. 4; 95 
T. L. R. 27; 13 Manson 401. 

•Pages of (1907) A 0.- L^.J 
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the judgment does not profess to discuss 
the cases I have already pointed out that 
the study of the case of Dovey v. Coi'y (8), 
does not quite bear out the statement made 
with regard to it in Sir A, Wilson’s opinion, 
and I hold myself not to be bound by that 
dictum if it is to be taken as laying down 
the law that wherever a Director honestly 
trusts a fraudulent Manager, he is free from 
all liability. 

Finally I prefer to base myself upon what 
was said by Lord Lindley in In re National 
Bank of Wales, Cory's case (10). It is the 
same as that case of Dovey v. Cory (8) and 
the judgment from which I quote, is the 
judgment of the Court of Appeal read by 
Lord Lindley, Master of the Kolls, overrul¬ 
ing Mr. Justice Wright, who held John 
Cory to be liable. He says; 

“The question arose, was it his duly to 
distrust the accuracy and confidence of 
what he was told by the General Managar 
and the Managing Director.” 

(It is to be observed that John Cory was 
relying on two persons each of whom was 
supposed to be independent of the other, 
one being in a position of authority). 

“It is a question,” says Lord Lindley “on 
which opinions may differ.” 

After further discussion Lord Lindley 
continues as follows:— 

“Cases such as these are always cases of 
degree. In Leeds Estate Building Co. v. She- 
phei'dt^) (to which I have already referred) 
the Directors trusted their Manager and 
Avere held liable. They did not take the 
trouble to see that what he did was even 
apparently what he ought to have done. 
They delegated their functions to him.” 

The case of In re Denham (11) is more 
like the present case, and there the 
Director was held not liable. It appears 
that the ruling of the House of Lords in 
the case of Dovey v. Cory (8) does not ques¬ 
tion the principles laid down in the judg¬ 
ment of Lord Lindley from which I have 
just made these extracts, and does not 
question the other authorities which were 
well known at the time, from Avhich I have 
cited passages in this judgment. 1 find 
myself unable to come to the conclusion 
that that case altered the law in any respect 
or made any modification of the principles 
on which this section had been administer¬ 
ed in England. 

(10) (1899) 2 Oh. 629; 68 L. J. Ch. 634; 81 L. T, 363; 
♦8 W. R. 99; 15 T. L. R. 517. 

(11) (1885) 25 Oh. D. 752; 50 L, T. 523; 32 W. R,487. 


^ I come witliout liesitation to the coiiolu- 
smn following the principles laid clown in 
England, and with due regard to the 
sections in tlic Indian Companies Act, that 
the Directors have failed to show that they 
had any reasonable belief, and that tliey 
are liable eacli of them for the payment 
Avhicli he ajqnoved eitJier by resolution, 
or by signing tlie balancr-slieet, and tlie 
rejmrt by which it was recommended for 
dividends paid out of capital from 1915 
to 1923. Tin's of cour.se disposes of the 
case against Mr. De, so far as his liability 
as a Director is concerne<l, but it still 
leaA'es the cpiestion of his liability as 
Auditor to be disj)osed of. In my opinion 
Mr. De was guilty of signing a false state 
inent of a balance-sheet as .Vnditor. Unless 
Auditors are to be lield strictly to theii 
legal liability, however h.c:.est they may 
1 ) 0 , the object of the I^egi.-alure in requir¬ 
ing a certificate fiom them is absolutely 
defeated. 1 aci^uit .Mr. De «'f any conscious 
dislionestv. J am not s; listied that he 
delibeiatc-ly left tlie lloaid in order to 
become an Auditor. 1 beli--ve he is both 
in the ordinary way, and so far as the 
conduct of this l)usiness was concerned, 
a perfectly honest man. l>ut, on the other 
liand, I hold that he was utterly reckless 
and indifferent in liis conduct as an Auditor. 
He had been in the employment of the 
Government in the Accountant-Generars 
Office and was a certificated Government 
Auditor. He was trusted tn discharge his 
duty having regard to the experience which 
he had derived from his previous service, 
and, in my opinion, he allowed Kedar 
Nath to throw dust in his eyes and to deceive 
him in the most obvious manner. Mr. De 
says that if he had examined the books 
and asked for an explanation about the 
Tata Industrial Bank’s liability, he would 
have discovered in two minutes that the 
affairs of the Bank were in a very critical 
state and that the depositors and creditors 
Avere being defrauded. He never asked a 
question and he signed a statement in the 
balance-sheet saying that he had received 
all the needed informations and explana¬ 
tions. These Avoi ds are put in for the reason 
that an Auditor is not a mere arithmetical 
machine to check the figures in the book. 
He should have satisfied himself not only 
that the accounts were correct, but that 
the books represented the true state of 
affairs of the Bank. This Mr. De admits 
he did not do. He also admits that hQ 
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never took the slightest trouble to ascer¬ 
tain the facts. Here again I do not think 
it necessary to quote from the authorities. 
I think the statement which Mr. De him¬ 
self signed, which I have just read, sets 
out the standard which the law confers 
upon him without reference to any author¬ 
ity. But, in conclusion, I will refer to 
what J believe to be the correct statement 
of the Auditor's duty, and one which has 
never been challenged contained in the 
judgment of Lord Lindley In rc London and 
General Bank {No. 2) ! li’). 

“An Auditor has nothing to aowith the 
prudence or imprudence of making loans 
with or without security. It is nothing to 
him whether the business of a Company is 
being conducted prudently or imprudently, 
profitably or unprofitably. It is nothing to 
him whether dividends are properly or 
improperly declared, provided he discharges 
his own duty to the share-holders. His 
business is to ascertain and state the true 
financial position of the Company at the 
time of the audit, and his duty is con¬ 
fined to that. But then comes the ques¬ 
tion. How is he to ascertain that position? 
The answer is. By examining the books 
of the Company. But he does not dis¬ 
charge his duty by doing this without 
inquiry and without taking any trouble 
to see that the books themselves show the 
Company’s true position. He must take 
reasonable care to ascertain that they 
do' so. Unless he does this, his audit 
would be worse than an idle farce. Assum¬ 
ing the books to be so kept as to show 
the true position of a Company, the Auditor 
has to frame a balance-sheet showing that 
position according to the books and to 
certify that the balance-sheet presented 
is correct in that sense. But his first duty 
is to examine the books, not merely for 
the purpose of ascertaining what they do 
show, but also for the purpose of satisfying 
himself that they show the true financial 
position of the Company”. 

As Auditor, therefore, Mr. De must be 
declared to be liable for the last two yearn’ 
dividends, namely, 1922 and 1923. In this 
respect Mr. De is jointly and severally 
liable in each year with the Directors whom 
we hold responsible for that year. 

Mukerji, J.—After the very exhaustive 
judgment which has been just delivered 
by my learned brother, I would hardly 

^(12) (1895) 2 Ch. 166; 72 L. T. GU; 43 W. K. 481; 12 
B>263; 2 Manson 282. 


consider it necessary for me to say any¬ 
thing by way of addition. But having regard 
to the imjiortance of this case to the com¬ 
munity, which lias been hard hit by the 
failure of the Bank, I think I may as well 
state, very briefly, the reasons ■\Y^ich have 
induced me to agree with the judgment of 
my brother. 

The Liquidator has called upon the Auditor 
and the late Directors of the Union Bank 
to make good a large sum of Rs. 1,41,000 
and odd on the ground that, between them¬ 
selves, they have allowed so much money 
of the Company to be mis-spent. The 
application is one under s. 235 of the Indian 
Companies Act, 1913. 

Two questions have been raised by way 
of defence on behalf of the Directors. It 
has been urged that the application was 
time-barred and, secondly, it has been , 
urged that the Directors acted in good faith 
and honestly and, therefore, they are not 
liable. 

The two defences raised are really 
two main points to be considered in the cW 

On the question of limitation I think 
Art. 120 of the Limiiation Act is the only 


Article that can be applied to the case. 
The claim is by Liquidator who had no 
existence at the dates on which the amounts 
claimed are alleged to have been mis-spenti 
If the Liquidator is given permission_ by 
the law to claim these monies, certainly 
it would be unfair and unjust to W that 
the claim became time-barred before ns 
came into existence. This is one of 
reasons why I am unable to agree wiin 
the argument of the learned Counsel lo 
the Directors that Art. 36 of the Limit^ 
tion Act should be applied. Anotn 
reason which seems to be strongly 
this contention is the fact that Art. 
relates to cases of tort which are not p 
vided for by the privious Articles 
particular cases of suits of that ij 

Article 36 clearly mentions that it . 
apply in cases of misfeasance, etc., an 6 

out of matters independent of . iJ 
The liability of the Directors is certaimy 
not a matter independent of contrac • . 

are bound bv the Articles of 
and by Art. 50 of the Articles of 
tion relating to this Company, the 

of the Company is to be .i,at the 

Directors. It can hardly be , -l 
D irectors were men in the street ^ 
a sheer act of trespass that they c _ , 

in ordering payment of the 
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case uf the Lahore High Court was cited 
tons by the learned Counsel appearing for 
the Directors, viz., Bank ui Multan v. Hukum 
Chand (1). It appears that three learned 
Judges of the Punjab lligli Court were 
of opinion that Art. 36 did apply to an 
appli'-:ation by the Liquidator for recovery 
of money. One of the reasons given by 
the learned Chief Justice in favour of the 
application of the Article was that if that 
Article did not apply, old and stale claims 
might be recovered. But a clear answer 
to this objection is provided in s. 235 itself. 
It gives the Liquidator power to question 
the conduct not only of the Directors but 
of the promoters of the Company. ^ it is 
clear that all transactions smelling of 
breach of confidence may be called into 
question by the Liquidator. Theonly check 
to be applied is that afforded by s. 281 of 
the Limitation Act. If an act has been 
done honestly and reasonably, nobody need 
be liable. Further, if Art. 36 applied, a 
fraudulent Director has only to keep the 
shave-holders and others in ignorance of 
their mischievous acts for two years, and 
he Avould be immune. It is clear, there¬ 
fore, that we cannot be guided by sheer 
considerations of policy in choosing what 
Article to apply. 

It was argued by Mr. Banerji, the learned 
Counsel for the Directors, that if Art. 
36 did not apply, Art. 115 would. He 
argued that if it Avas a matter of contract 
then Art. 115 ought to apply. But if 
Art. 115 applied, in this particular case 
Art. 116 Avould apply as the Articles of 
Association have been registered under the 
law. Registration Avith the Registrar of 
Companies is as much a registration Avithin 
the Art. 116 as registration under Act AVlof 

1901 This Avas held in Ripon Press and 
Sugar Mill Co., Ld. v. Nama Venicatarama 
Chettij (13). However. I agree with my 
learned brother that Art. 115 or Art. llo 
has no application. They are meant to 
apply to particular and specific contracts 
that are broken. As indicated above, Art. 
120 Avould seem to be the only Article 
applicable and the ‘right to sue Avould 
accrue only after the appointment of the 
Liquidator, if not after he discovers the 

misapplication of the money. 

On the question of liability of the Direc¬ 
tors in general, I have to e.^amine the 
contention of the learned Counsel for the 

(13) 48 lad. Cis. 90.3; 42 M. 33; 35 M. L. J. 233; 8 L. 
W. 354; 24 M. L. T. 246. 


Directors, viz., if tlie Directors act honestly 
they are immune. I should think that 
the Directors, for being exempted, must 
also show that they have acted ‘reasonably.’ 
It is not necessary for me to explain the 
reason of the rule but if one should seek 
it, it can be easily found. Tiie Directors 
of a Company are really trustees and on 
behalf of a large body of share-hoMers 
and people who deal with tlie Company 
and the least tliat can be expected 
of them is that they should act honest¬ 
ly and reasonably. In so acting, they 
may become guilty of negligence. The 
law is prepared to excuse their negligence 
proA'ided the acts are honest and reasonable. 
If they are dishonest, of course, there is 
no escape. But if they are not prepared 
to act reasonably, the men should not take 
upon themselves the onerous duty of dis¬ 
charging the functions of a Director. 

The authorities on the point, apart from 
the laAv as enacted in ss. 235 and 281 of 
the Companies Act, have been considered 
by my learned brotlier and I do not pro¬ 
pose to go over the same ground. I will 
content myself Avith the examination of 
facts and figures Avhich go to establish 
that the Directors have not acted reason¬ 
ably in the matter of their charge. 

All the Directors were examined in open 
Court on a previous occasion and they 
have all admitted those statements to be 
correct and they Avere given further oppor¬ 
tunity to add to their statements if they 
AA’ere'so inclined. Those statements are 
evidence in this case. A mere reading of 
the statements will shoAV that each and 
6V6ry 0116 of tli6 L)ir6Ctors h&s contcntsd 
himself Avith stating that he acted blindfold, 
that he trusted the Manager Kedar Nath 
implicitly and did just what he asked him 
to do. this implies that the servant of the 
Directors became their master and the 
masters submitted their judgment to the 
servant Under No. 73 of the Articles of 
Association, the Manager Avas to be, mall 
matters relating to the Company, subject 
to the superintendence, orders and control 
of the Directors. The Directors were even 
giv€n power to dismiss thft Manugci. If 
after all this power and if after the clear 
provision that it Avas for the Directors to 
mana^^e the business of the Company, the 
Directors submitted their judgment to the 
disposal of the Manager, it can hardly be 
said that these gentlemen acted reasonably, 
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The alhurs of tlie 
Company as they stood 
at the date it went 
into liquidation have 
been examined l)y tlie 
Liquidator and his re¬ 
port has been admit¬ 
ted into evidence. It 
shows that in June 
1924 the su()posed 
assets of the Company 

stoodatthe tigureof ... Rs. 2,24,000 and odd. 
The details are:-- 

Overdraft unsecured „ 1,13,000 ,, 

Pro-notes witliout 

any security . 21,000 ,, 

Bank's own shares 
purchased <13 .. 

tThis woidd mean probahlv that S'l much 

of the money was wasted). 

Advanced on mort¬ 
gage of a house Rs. 2,000 and odd. 

Security in the 
shape of ornaments 
obtained fnr loans ... „ 24,000 ,, ,, 

Supposed to liave 
been lent to Anna¬ 
purna Co., Ld. against 
security of grain ... „ 48,000 „ ,, 

Owing by Tata In¬ 
dustrial Bank to the 
Company ... ,, 9,000 „ 

It will be noticed that except the secur¬ 
ity offered by the house and the ornaments, 
there was really no seciirity for any portion 
of the huge balance. The grain supposed 
to have been pledged witli the Company 
was not forthcoming and even the orna¬ 
ments could not be found on the premises 
of the Bank. Thus the whole sum of 
Rs. 2,24,000 had been squandered away. 

Under the Articles of Association of the 
Company the Manager had no authority to 
grant a loan exceeding the sum of Rs. 100 
and in some cases exceeding the sum of 
Rs. 150. Yet the Liquidator s report, which 
has gone unchallenged, shows that unse¬ 
cured loans and overdrafts to the extent of 
Rs. 1,13,000 were issued by the Manager and 
Manager alone. Nobody seems to accept the 
responsibility of the advance of money to 
Annapurna Co., Ld. It is true that a 
worthless mortgage was obtained from the 
Annapurna Co. in 1923 but nothing came 
out of it because there was no grain to be 
had. The loan to Tata Company was a 
fictitious transaction. Possibly it represents 
that some money was spent in purchase of 


Fhaiv?. But no one saw these shares. The 
Tala C(-mp-.'.ny reported that these shares 
were .said .ind the proceeds were paid to 
the agent of Kedar Nath. 

Coining to the details, we find that from 
1914 onwards, the Company never had, 
except in one year, to be shortly mentioned, 
any income enough to cover its working 
expenses and the interest which it had to 
l>ay on deposit.«j. The claim of the Liqtii- 
datt>r starts with and includes the year 
J91.3. But it would be useful to examine the 
state of aff’aiis as they stood in 1914 as well. 

In 1914 ' Rs. a. p. 

Actual amount of interest 
realized was ... 12,197 0 0 

Working expenses and bad 
debts iiududing the inter- 
e.^t payable for deposits ... 9,228 7 6 

'I’lius th.-} only Ijalance that was available 
for either bdtig distributed as dividend 
or being carried to reserve fund was a 
sum of Rs. 3,510. Yet the Directors declared 
a dividend of Rs. 4,799-2-0 and thus a sum 
of Rs. 1,258 was lost to the Company and was 
distributed out of the capital. 

With this state of affairs in 1914 let us 
examine those of 1945. 

In 1915 Ks. a. p. 

Amount of interest shown in 
the balance-sheet as ac¬ 
tually earned was ... 13,757 0 0 

But, as a matler, of fact the 
interest FvCceived by the 
(Company in their coffers 
amounted to ... 11,886 0 0 

Interest payable on deposits, 
working expenses and bad 
debts, according to the - a n 

balance-sheet itself were 8,645 0 U 

The actual profit, therefore, 
wa.s of a sum of ... 3,241 0 U 

The dividend declared was _ 

that of a sum of 4,991 0 U 

Here again there was a loss of 
Rs. i,750 out of the capital. 

Coming to the year 1916, we 
find that interest declared 


in the balance-sheet as 
having been earned was 
Interest actually received in 
the coffe.i*s of the Company 

AVorking expenses, bad debts 

and interest payable on 
deposits 

Dividend declared 
Here again there was a total 
loss of ••• 


13,638 0 0 
7,580 0 0 
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(bming to the year 1917, we find that a 
false and iiiiluted amount of Us. 12,796 
was shown in the l)alance-sheet as the 
interest earned by the Company. It may be 
that that was the amount of interest found 
on calculation as due to the Company for 
the year 1917. But the very fact that 
only a sum of Rs. 4,685 had been actually 
realized goes to show that much of the 
interest shown as earned was irrecoverable. 
The actual working expenses, bad debts 
and interest on deposits came to Rs. 8,577. 
The dividend that was declared was a 
sum of Rs. 4,310. Thus a total sum of 
Rs. 8,090 was paid out of the capital to 
the share-holders. 

The year 1918 appears to have been 
somehow or other a more prosperous year 
for the Company. Although the interest 
shown in the balance-sheet as earned was 
Rs. 13,052, the amount actually realized 
wasRs. 12,967. The working expenses, bad 
debts and interest on deposits came to 
Rs. 8,552. The amount of dividend declar¬ 
ed was Rs. 4,379-6. Thus the income and 
expenses just balanced themselves in this 
year. But having regard to the fact that 
during the last four years there was noth¬ 
ing but loss, the amount of profits realized 
for the first time after several years ought 
not to have been distributed as dividend, 
but ought to have been used in replenish¬ 
ing lost capital. 

In 1919 the amount of interest shown 
in the balance-sheet as earned was 
Rs. 11,862. The amount that was actually 
realized by wav of interest and commission 
came to Rs. 5,030. The working expenses 
and interest payable on deoosits, etc., came 
to the sum of Rs. 6,677. The dividend 
that was declared was Rs. 4,707. Thus a 
sum of Rs. 6,304 was paid out of the 

capital. 

In 1920 the interest earned was shown 
as Rs. 13,034 in the balance-sheet, although 
the interest that was actually received m 
the coffers of the Company came to only 

4.052. ^ V, ^ 

The working expenses, bad debts and 

the interest payable to the depositors came 
up to Rs. 7,689. The dividend that was 
declared was Rs. 4,824. Thus there was a 

total loss of Rs. 8,462. , . . 

Coming to the year 1921, the interest 

declared as earned in the balance-sheet 
was the sum of Rs 13,638. Tlie amount 
actually realized was, however, Rs. a.zo.J. 
The working expenses, the interest payable 

51 


to depositors and the debts admlUpd to 
have been liad came to Rs 148-15. Thus, 
although tliere was a loss of Rs. 2,878, the 
Directors found themselves justified in 
declaring a dividend to tlie sum of 
Rs. 5,002. The total loss of the Company 
in this year was to the extern of Rs. 7,881. 

In 1922 the total amount of inteiest 
declared in tlie balance-sheet as having 
been earned by the Comiiany was Rs. 14,463. 
The interest aetually realized was, liow- 
ever, Rs 10,055. The working expenses, 
the interest payable on deposits and bad 
debts came to Rs. 8,893. A sum of Rs. 5,121 
was paid out in the shape of dividend. 
Thus a sum of Rs. 3,959 was spent out of 
the capital in tliis year. 

In the year 1923, preceding year of 
the cash, the sum of Rs. 19,115 was sliown 
as interest earned by the Company. Ac¬ 
cording to its hooks, the amount of interest 
actually realized was the sum of Rs. 11,388, 
but, as a matter of fact, this was an inllated 
figure as Mr. Govia, the Liquidator’s agent, 
has proved by his evidence. The actual 
amount that was realized was the sum of 
Rs. 4,414. According to the correct figures 
in the books, the working expenses and 
interest payable on deposits and bad debts 
went up to the sum of Rs. 12,698 and there 
was a loss of Rs. 8,284. In spite of this 
loss, a sum of Rs. 5,223 was declared 
and distributed as dividend to the 
share-holders. Thus the Company lost 
inallRs. 13.508 out of the capital in this 
particular year. 

The fads noted above will clearly show 
that none of the gentlemen who figure as 
the Directors took any genuine interest 
whatsoever in the affairs of the Compan 3 ^ 
They may have acted under the direction 
of Kedar *Nath and with blind faith in him 
but it can never be saiil that they exer¬ 
cised any discretion whatsoever, much less 
to say that they acted reasonably. 

I agree, therefore, in holding that the 
several Directors are responsible for having 
paid out. out of the capital, dividend during 
the several years in suit. 

Coming to the case of Mr. De the Auditor, 

I a"ree with my learned brother that al¬ 
though no dishonesty can be imputed to 
him in the sense that he misappropriated 
any money of the Company, he ready shut 
his eyes and pa«»sed any accounts, as cor¬ 
rect and good, that were brought forward 
before him by the Mxnager Kedar Nath. 

I will give a few illustrations to show 
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how that gentleman acted. His own evi¬ 
dence is nothing but a string of confessions. 
At almost every step he admitted that 
many things that he did he ought not to 
have done and many things that he did 
observe ought to have done and many things 
that he did observe ought to have aroused 
suspicion and he should have called upon 
the Manager for genuine explanation. In 
the cash book dated the 16th of December, 
1922, the loan account of Mahendra Nath 
Mitter, a brother of the Manager Kedar 
Nath, is shown. According to this account, 
Mahendra paid Rs. 3,900 principal amount 
and Rs.‘l,290asintere.st. In the account of the 
same date, and really on the right hand side 
of the same page, the whole amount is 
shown as having been lent out to Mahendra 
Nath Mitter. This was clearly a manipu 
lation of figures and nothing else. Mahendra 
Nath Mitter had long delayed payment 
and never paid anything, yet it was 
shown in his account that he had paid U[) 
his old debts and if anything was due to 
him it was on account of a fresh loan 
advanced to him. No explanation, however, 
clever can really explain away this state 
of affairs. Yet Mr. De says that he ex¬ 
amined the account-books and found them 
in order. 

I have already mentioned that year after 
year a very large sum of money was 
shown as interest earned by the Company. 
Mr De as the Director of the Company 
from 1915 to 1921 might have known and 
subsequently as the Auditor must have 
been aware that the sum shown as earned 
had not really been realized by the Com¬ 
pany and that the balance-sheet was so 
designed as to show that the Company had 
an income large enough to justify the 
distribution of dividend. 

Coming to the reserve fund, Mr. De had 
to admit that there was really no reserve 
fund. He said that the money supposed to 
have been set apart as the reserve fund 
was as much invested in granting loans 
as any other portion of the capital. The 
statement, therefore, in the balance-sheet, 
that there was a reserve fund was abso¬ 
lutely false. Yet Mr. De had no hesitation 
in putting his signature and his certificate 
down to that statement and declaring that 
the statement was correct. 

Mr. De admits that he never examined 
the security supposed to have been in 
the custody of the Bank although he had 
no hesitation in certifying that loans ex- 


cee ling Rs. 2,00,000 were fully secured. 
Before he certified to the fact, he ought 
to have satisfied himself that there was 
something on which he conhl base his certi¬ 
ficate although it may not have been his 
duty to count the security and to assess 
the market value of several articles. If a 
Bank possesses mortgage-deeds as security, 
1 suppose, it would be the duty of the 
Auditor to examine the deed. Similarly 
it would be the duty of the Auditor to 
satisfy himself that there really was in the 
possession of the Bank the security, so 
as to justify him in sa 5 dng that the loans ad¬ 
vanced were fully secured. 

We find that by resolution dated the 
4th of June 191G Mr. Ue, as one of the 
Directors, authorized the Manager to raise 
a loan of Rs. 15,000 by pledging the 
ornamcnls in the custody of the Bank. 
To be accurate, he ought to have examined 
whetlier the security which was in the 
possession of tlie Bank was still in its 
possession or had been pawned away in 
order to raise money. This w^as an im¬ 
portant fact which the share holders and 
the public had a right to know and this 
fact was concealed. As a matter of fact, 
as already stated, the Liquidator found no 
ornaments or only just a few and of no 
value, in the possession of the Bank when it 
failed. 

In my opinion, Mr. De has not acted in 
accordance with his duty as an Auditor 
and must share the responsibility of the 
acts with the Director. 

The liability of each Director and of 
Mr. De has been described in detail in 
my brother’s judgment, and I fully agree 
with his views. The dividends paid out 
of capital must be made good by the 
Directors who induced the payment on 
false balance-sheets and the responsibility 
must be shared by the Auditor in years IW* 

and 1923. 

The Manager, Kedar Nath, not having 
been served with notice of these proceed¬ 
ings could not be proceeded against and for 
the time being at least, he escapes a jnst 

liability. 

Thus the claim of the Liquidator in ins¬ 
pect of the dividends paid out of the capii 

is fully established. ccnnft 

The Liquidator claimed a sumof Rs. 
on account of the value of grain said 
have been lost to the Company 
the negligence of the Directors. 
fails for the simple reason that ther® 
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no evidence to show what was the actual 
weight or value of the grain which, it 
M'as supposed, Annapurna Co. possessed 
and offered to give as security. This 
branch of the case has been dealt with at 
length in the judgment of my learned 
brother and I do not feel called upon to dis¬ 
cuss it. Suffice it to say that I am in full 
agreement with it. 

The third and the last claim related to 
certain ‘lloating account.' This part of the 
claim has been withdrawn and veiy proper¬ 
ly. It was brought under a cer^ain misap¬ 
prehension of facts. 

The result is that 1 fully agree in the 
order proposed by my learned brother. 

By the Court. —The order of the 
Court is that Mr, Gauendra Nath Ghose 
and Mr. B. L. De are jointly and sevciall}’ 
liable and must pay to the Litiuidator 
the sum of Rs 4,931 in respect of the year 
1915, the sum of Ks. 4,247 in respect of the 
year 191t) the sum of Rs. 4.310 in respect of 
the year 1917, the sum of Rs. 4,379 in res¬ 
pect of the year 1918. Mr. B. L De, Mr. 
J. N. Ghose and Mr. M M. Banerji are 
hereby declared to be liable and must pay 
to the Liquidator the sum of Rs. 4,707 for 
the year 1919. Mr. B. L. De, Mr. J. N. 
Ghose, Mr. M. M. Banerji, Mr. AshutosU 
Banerji and Mr. Ashutosh Mulcerji are 
jointly and severally liable and must pay 
to the Liquidator the sum of Rs. 4,824 for 
the year 1920, the sum of Rs. 5,00^ for the 
year 1921, the sum of Rs. 5,121, for the 
year 1922, and the sum of Rs. 5.323, for the 
year 1923, which will also include Mr. Shan- 
ker Prasad. 

The Liquidator must have his costs of 
these proceedings from all the defendants, 
except Shanker Prasad jointly and severally, 
the amount to be certified by us. 

The total amount we certify is Rs. 2,500 
which is as follows:—To the learned Coun¬ 
sel from Calcutta Rs. 250 for reading the 
case, and Rs. 1,200 at the rate of Rs. 150 
a day for 8 days, making a total of 
Rs. 1,450, Rs. 150 to Mr. Sanyal, Rs. 600 
to Mr. Desanges for 6 days, and Rs. 300 
special allowance to the Liquidator for pre¬ 
paring the case. The defendants must pay 
their own costs. 

z. K. Appeal allowed^ 


% ^ 

. AMRlt RAO. ' ' 803 

NAGPUR judicial COMMIS¬ 
SIONER’S COURT. 

Second Civil Appe.al No. 114 of 1924. 

February 23, 1925. 

Present:—Mr. Hallifax, i\. J. C. 

YADO RAO—Pluntiff—Appell.wt 

versus 

AMRIT RAO AND otheks—Defendan'is — 

Respondents. 

Civil Procedure. Code (Act V of 190S\0. .Y.VA71', rr. 
I,5,O.XLI, r. 3J—.Mortgage suit — I’rior mortgagee, 
whether necessorg parlg- Sale in ctecutiou of 'mort¬ 
gage-decree—Anction-ptirchuser, position of -Ajipeal - 
Decree, whether can be modified in favour of pcr.'ion 
not party to appeal. 

At ft Sftle ill e.vccution of a morigajjc-den’ee, tlir 
purchaser acquires the rights of both inoi tgaK'^r and 
mortgagee. As purchaser of tlie equity of lodciuii- 
tioii he is entitle(}, if lie wishes, to ivdeein a later 
mortgage or as imrehaser of the rights of the iiioi t- 
gagee, he can claim priority over tin later mortgage 
by electing to stand in the shoes of the prior inoi t- 
gagee. [p. 801. col. l.J 

A ju-ior mortgagee or a purchaser of his rights 
umler the mortgage is not a necessary party to a 
suit on th? subseqimit mortgage, as he is under no 
obligation to redeem to keep his rights alive, [i/'h/.l 

L'nder 0. XLI, r. 33 of the C. 1*. C. a d.vros caiinut 
be moditled in appeal in favour of any person unless 
h‘ is a pirly to th* app'il. [ibid. 

Second appeal against a decree of the Dis¬ 
trict Judge, Wardha, dated the 22nd De¬ 
cember 1923, in Civil Appeal No. 9G of 1923. 

Mr. M. B. Niyogi, for the Appellant. 

Mr. D. T. Uangalmurti, for the Respond¬ 
ents. 

JUDGMENT.—The appellant Yado 
Rao claimed Rs. 1,000 or foreclosure on a 
mortgage executed on the 19th of April 
1906 in his favour by the first defendant 
Sadashiv Deshpande of a malik makhuza, 
field of 8.84 acres and a quarter share in 
seven mango trees. Gopal Rao Buti, who 
is not a party to the suit, held a prior 
mortgage of the 16th of May 1904 on the 
same property and a house. In a suit on 
that mortgage, in which he did not join 
the present plaintiff, he obtained a pre¬ 
liminary decree for sale on the 18th of July 
1911 and a final decree on the 7th of April 
1915 and brought the property to sale on 
the 17th of September 1917. Amrit Rao the 
second defendant here, bought the field for 
Rs. 250, Sadashiv Kasar and Krishna 
Kasar, the third and fourth defendants, 
bought the share in the mango trees for 
Rs. 25 and somebody else bought the house 
for Rs. 20. That did not satisfy the decree 
on which a sum of nearly Rs. 300 was still 
due when the present suit was instituted 
on the 18th of April 1923. 

The second, third and fourth defendants 
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■\vlio are the respondents here, pleaded 
that the plaintitf vvasl)oundto redeem them, 
not they the plaintiff, as they had purchased 
the rights ot G 'pal Rao Buti, and also 
that Gopal Rao Buti was a necessary party 
to the suit. It was held in the First Court 
that Gopal Rao Buti need not be joined in 
the suit, and the second point, of the liabi¬ 
lity of the auction-purchasers to redeem, 
was left out of sight, and a decree for fore¬ 
closure was passed against all the defend¬ 
ants. if seems fairly obvious that the 
two matters are really one. If the prior 
mortgagee Avas not a necessary party to the 
suit, it was because he was under no obli¬ 
gation to redeem to keep his own rights 
alive, and if the decision is correct, as it 
is, then tlie purchasers of his rights are not 
necessary parties and under no obligation 
to redeem. 

Amrit Rao alone appealed to the Court 
of the District Judge making only the 
plaintiff Yado Rao a respondeat. The 
learned Judge modified the decree by the 
addition to it of a direction that it was 
“subject to the rights of defendants Nos. 
2, 3 and 4, as auction-purchasers under a 
prior mortgage.” It may be pointed out 
that the third and fourth'defendants were 
not parlies to the appeal at all, and modifica¬ 
tion of the decree in their favour is not 
authorized by r. 33 of 0. XLI of the 
C. P. C. The plaintiff has, however, made 
them respondents in this Court without 
mentioning the matter in his petition of 
appeal, and on its being mentioned in the 
course of the argument it was stated that 
he did not wish to raise it, as it affected 
only the quarter share in the seven mango 
trees. 

Atasalein execution of a mortgage-decree 
the purchaser acquires the rights of both 
mortgagor and mortgagee. As purchaser 
of the equity of redemption he is entitled 
if he wishes, to redeem a later mortgagee, 
or as purchaser of the rights of the mort¬ 
gagee he can claim priority over the later 
mortgagee. These auction-purchasers have 
refused to redeem and have elected to 
stand in the shoes of the prior mortgagee, 
which they are undoubtedly entitled to do. 
Something was said in argument about the 
present plaintiff not having been joined in the 
previous suit. The first suggestion of any 
plea of this sort, and it is a very vague sug¬ 
gestion, is in the petition of appeal to this 
Court. Anyhow the plaintiff can only 

eialm to he, put in as good a position as 


he would have occupied if he had been 
made a parly to that suit, that is that he 
should be given tlie right to redeem now. 
That has been offered to him all through 
and he has steadily refused it, repeating 
that refusal even in this Court. 

The refusal was not well advised. The 
result of it, which was inevitable from the 
'beginning, is that he losi s his Rs. 1,000, and 
the probable result of redemption by him 
would practically be the acquisition for 
th it sum and an additional Ks. 250 of pro¬ 
perty which is now worth a good deal 
more than Rs. 1,250 He preferred, however, 
the very faint chance of getting it for 
Rs. 1,000, Avith the correspondingly great 
chance of getting nothing at all, to the 
practical certainty of getting it for Rs. 1,250. 
The appeal will be dismissed and the appel¬ 
lant must pay all the costs of the respondents. 

z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 63 of 1923. 

May 2, 1925. 

Mr. Wazir Hasan, A. J. 0., and 
Mr. Simpson, A. J. 0. 

LAL BISHUNPAT SINGH and othbrs— 
Defe.ndants—Appellants 
versus 

LAL KEDAR NATH SINGH-Plaintiff— 

Respondent. 

Minor—Compromise entered into by guardian, whe-„ 
ther binding on minor—Sanction of Court—Conceal^ 
ment of material "facts—Civil Procedure Code {Act V 

of 1908), 0. XXXil, r.7. ; ^ 

A minor Avill be bound by a compromise decree* 
which is entered into on his behalf by his guardian, 
and which has received the sanction of the Court. 
But, if it is found that the facts were not properly 
placed before the Court by the guardian at the time 
when the Court sanctioned the convpromise on behali. 
of the minor, with the result that while the minor 
received no benefit, but on the contrary lost 
his guardian did receive some benefit for himwif, tno 
compromise decree is vitiated and does not bmd tn 

minor. For, it is the duty of a minor's ^ardmn 
place the Court in possession of all essential facts, a 
anv concealment of material facts will amo^t to ira 
on'the Court, because the Court must be putm a 

position to form an opinion d 

ought or ought not to be sanctioned, [p. coi. , p* 

80<,col. 1.1 , 

First appeal from a decree of 
ordinate Judge, Partabgarh, dated l 

30tL July 1923. rjiiAin 

Messrs. Niaviat Ullah and Hakim Uda t 

for the AppellanU. 
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Mr. .4^1 Muhammad, for the Respondent. 

JUDGMENT. Tlii^ is an appeal by 
the defendants. Lul Kcdar Nath Singh, 
was the plaintiff. The suit was one for 
possession of certain property on the ground 
that the plaintiif was legatee of his great¬ 
grandfather Lil Udit Narain Singh. This 
is the pedigree showing the descendants of 
Lil Udit Narain Singh. 


LAL UDIT NARAIN SINGH 


Rnnipal Lachhmau 
Singh Singh 

Uislumpat 
■ I Singh. 

I ulefendnnt 

No. li. 


I ) 

Indm Ragliunandftn 
Baliadur Singh 

Singh 

Sankata Pi'asad 
tsingh. 
(defendant 
No. ?>. 


Ganga Prasad Ajodliia Prasjxd Jaganiiatli 
Singh, Singh, Singli, 

(defen<lant i defendant (defendant 
No. No. 4i. No. 5'. 


( 

Chandra Bahadur 
Singh 


Kedar Nath 
Singh, 
(plaintiff). 




Sukhmangal 
Singh, 
(defendant 
No. 6t. 


Raj Bahadur 
Singh, 
(defendant 
No. 7 ). 


Lai Udit Narain Singh was sole owner 
of the superior proprietary tenure of Mauza 
Nasirpur. He also possessed certain mort¬ 
gagee rights in the under-proprietary tenure 
of certain plots in the same village. 
Whether the property was ance.stral or 
self-acquired is no longer of importance. 
In the year 1902 he made a partition of 
Mauza Nasirpur, dividing it into five and a 
half shares. One arid a half shares went 
to the eldest son Rampal Singh, leaving 
four shares, of which Udit Narain Singh 
himself retained one share. Ilis other two 
surviving sons fndra Bahadur Singh and 
Raghunandan Singh got one share each. 
The fourth son Lachhman Singh was dead 
but his son Bishunpat Singh got the re¬ 
maining share. On J8th March 1906 Udit 
Narain Singh made a Will, in which he 
recited the partition he had made, and 
bequeathed his own share amounting to 
2 annas and lO-lO/ll pies to Kedar Nath 
Singh, the present plaintiff. The mort¬ 
gagee rights are claimed by the plaintiff 
under a clause of the Will which says: 
‘‘on my demise this property or whatever 


property I may leave shall be owned by Lai 
Kedar Natli Singli." 

Having made this Will Udit Narain 
Singh died on 12th April 1900. The [ilaint- 
jff immediately applied for mutation, 
Bishunpat Singh, now appellant No. I. ob¬ 
jected to the inutalion. He was refened 
to the Civil Court and plaintiff got muta¬ 
tion. Bishunpat Singh then proceeded to 
bring bis suit The plaint is dated 19th 
September 1907. That case ended in a 
compromise which was embodied in a dec¬ 
ree dated 18th December 1907. By that 
compromise Kampal Singh, the eldest son 
of Udit Narain Singh and grandfather 
of the present plaintiff, received one and 
a half shares, and Bishunpat Singli, India 
Bahadur Singli and Raghunandan Singh 
got one .share each. What is called the 
iki'itviuuna or agreement of 1902, by which 
Udit Narain Singh had divided his ju-o- 
perty among himself and his .«ons, was 
cancelled and so was Udit Xarain's Will. 
If this comiiromise holds good plaintiff’s 
case fails and the present appeal succeeds. 

The learned Subordinate Judge lield that 
the compromise decree could not stand be¬ 
cause ‘The only benefit alleged to the 
plaintiff minor by the compromise was that 
Rampal Singh, grandfather of plaintiff', 
was to be given one and a half shares in¬ 
stead of one share and that this was the 
consideration which led the Court to allow 
plaintiff’s father and guardian ad litem to 
compromise on behalf of the minor (plaint¬ 
iff)." He went onto say that the evidence 
in the case satisfied him of the existence of 
a custom by which the eldest son was 
entitled to one and a half shares. From 
this he concluded that there was no bene¬ 
fit to the minor in the additional share 
obtained by his branch of the family, 
which he would have been entitled to 
un(ier the custom apart from the compro¬ 
mise. He found, therefore, a misrepresen¬ 
tation on the part of Chandra Bahadur 
Singh, the father and guardian of the 
plaintiff who was then a minor, and’ he 
further found that the (^urt would not 
have sanctioned this compromise had it 
not been for this misrepresentation. We 
take a somewhat different view from that. 
The question was not whether there Avas 
or was not such a custom in the family. 
The question was rather, whether there 
had been a partition of the family pro¬ 
perty in 1902. If there was such a par¬ 
tition, then Udit Narain Singh became 
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full owner of the share he reserved for 
himself and he was competent to bequeath 
it to the present plaintiff. The question 
is .wiether the facts were properly placed 
before the Court at the time when the 
Court sanctioned the compromise on behalf 
of the minor. This is a question of con¬ 
siderable difHciilty. The law on the sub¬ 
ject is not doubtiul. On the one liand a 
minor will be bound by a compromise 
decree which is entered into on his be¬ 
half by his guardian, and which has re¬ 
ceived the sanction of the Court. On the 
other hand, it is the duty of a minors 
guardian to place the Court in possession 
of all essential facts. Any concealment of 
material facts will amount to fraud on 
the Court, because the Court must be 
put in a position to form an opinion, 
whether a compromise ought or ought not 
to be sanctioned. We find that in the 
present case there was such concealment. 
The Court had before it the plaint filed 
by Bishunpat Singh. That plaint sets 
forth the pedigree correctly. It then states 
that the parties are members of a 
joint Hindu family. The statement was 
not correct unless the partition of 1902 is 
treated as a nullity. The partition is re¬ 
ferred to in paras. 5 and G of the plaint. 
It is stated that Bishunpat Singh’s signa¬ 
ture was obtained by Udit Narain Singli 
and Rampal Singh by the exercise of un¬ 
due influence, and that consequently the 
deed was invalid. Paragraphs 7, 8 and 9 deal 

with the Will. It is said that Udit Narain 

Singh was not of sound mind at the time 
he wrote the Will. It cannot be said 
that this plaint furnished the Court with 
a correct account of the state of things. 
No written statement was filed and the 
only other document which was before the 
Court was the application for compromise 
which was filed by Chandra Bahadur Singh 
as guardian of the present plaintiff. It runs 
as follows:— 

“In the above-noted suit, mutual dis¬ 
putes arose between the parties, who are 
members of a joint Hindu family, because 
Lai Udit Narain Singh, the ancestor, exe¬ 
cuted the agreement, dated 8th July 1902 
and the Will d ited 18th March 1906, in 
favour of Kedar Nath Singh, defendant 
No. 7, in respect of his share. Both these 
documents are invalid owing to the exist¬ 
ence of a joint Hindu family. lu licj 

the Will, Rampal Singh, the father of the 
undersigned defendant and grandfather 


of the minor defendant No. 7 has 
been given one and a half shares 
instead of one share which is to the 
advantage of the minor. If a case is 
fought, it is apprehended that the proper¬ 
ty in suit, on Avhich rest the good name 
and position of the family, shall be des¬ 
troyed; while a compromise Avill be bene¬ 
ficial to the minor. This application is, 
therefore, filed and it is prayed that per¬ 
mission to enter into a compromise be 
granted to the undersigned defendant, 
who is the father and guardian of the 
defendant No 7, and the compromise, annex¬ 
ed hereto be sanctioned.” 

We find that these documents, namely, 
the plaint and the application for leave to 
compromise, which Avere all that the 
Court had before it, concealed the true facts. 
It Avas the duty of Chandra Bahadur 
Singh to have said not less than the fol¬ 
lowing. That Udit Narain Singh had made 
a partition between his sons and himself, 
Avhich had been followed by mutation. 
That if that partition held good then Udit 
Narain Singh Avas legally entitled to be¬ 
queath his share to Kedar Nath Singh. 
He inight then have added that both the 
partition and the Will were attacked by 
Bishunpat Singh, and that he thought it 
better to compromise rather than risk the 
expenses of litigation. It is just possible 
that the Court might have sanctioned the 
compromise in order to save the minor 
from becoming embroiled in an expensive 
liiigation, but we hardly think so, fcr 
there seems to have been no substantial 
ground for attacking either the partition 
or the Will. The minor Avas giving up 
the entire share of Udit Narain Singh to 
Avhich he AA^as entitled under the Will, 
and he Avas obtaining in exchange mere¬ 
ly some fractional amount of that 
same share Avhich would fall to his 
branch of the family. The one and a 
half shares Avhich Rampal Singh was to 
get as the eldest son could not re 
reckoned as a benefit to the minor. This 
is not because of the existence of a family 
custom, Avhich would have been a matter 
for enquiry, but because Rampal 
had already recei\^ed a share and a half 
under the partition. There is a further 
objection to the compromise, and it is this. 
The benefit, .such as it was, was a benent 
to every member of Rampal Singh’s 
including Chandra Bahadur Singh the 

giiardiiu ad litem of Kedar Nath Singh the 
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present plaintiff, so that while the minor re¬ 
ceived no benefit, but on the contrary 
lost heavily, his guardian did receive some 
benefit for himself. It was his duty to 
have pointed this out to the Oourt. His 
not doing so amounted to fraudulent con¬ 
cealment of facts, and is sullicient to vitiate 
the compromise decree. On this point, 
therefore, the appeal fails. 

The next question is whether the suit was 
in time. This turns upon the age of the 
plaintiff. The suit was filed on 25th May 
1922. The plaintiff had three years after 
attaining the age of eighteen, so the earliest 
date for his birth which will bring liim 
within time is 25th May 1901. The date 
he sets up is 6th December 1902. He 
offered in evidence the Civil Surgeon, a 
horoscope and some oral evidence. The 
Court of Trial accepted part of the oral 
evidence and came to the conclusion that 
the plaintiff was within time. We have 
been taken through the evidence on both 
sides but we do not propose to discuss it. 
We are not prepared to differ on tlie point 
from the Court of Trial. 

The next point is defendant's allegation 
that Udit Narain Singh’s Will was obtained 
by undue influence. This allegation was 
somewhat half-hearted and there appears to 
be no evidence of any weight against the 
Will which is a registered one. 

The sixth and seventh grounds of appeal 
were not argued before us and they appear 
to carry no weight. 

In the result the appeal fails and is dis¬ 
missed with costs. 

There remains the cross-objection. It 
relates to certain mortgagee rights held by 

Lai Udit Narain Singh, the_ testator, over 
the under-proorietary riglit in certain plots 
in the same village of Nasirpur, in which 
he held the whole of the superior propriet¬ 
ary right. These rights were claimed by 
the plaintiff. The Will explicitly left a 
share of 2-anua9 10 10/11 pies of the superior 
proprietary tenure. It made no express 
mention of these mortgagee rights but it 
contained the words “this property or what¬ 
ever property I may leave.” These words 
are suflficient to cover the mortgagee rights. 
The learned Subordinate Judge has given 
the plaintiff a decree for the same fraction 
of the mortgagee rights as Udit Narain 
Singh reserved for himself in the superior 
proprietary right. In the cross-objection the 
plaintiff claims the whole of the mortgage 
rights on the ground, apparently, that 
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they were the exclusive property of Udit 
Narain Singh, but in the absence of any 
proof that these rights stood on a different 
footing from the family property which was 
partitioned in 1902, we hold that the mort¬ 
gagee rights were acquired out of family 
funds, belonged to the whole family, and 
were also partitioned in title, though not 
by metes and bounds, when the partition 
took place in 1922. The decree is, therefore, 
right on this point. The cross-objection is 
dismis.sed with costs, 
z. K. Appeal diamissed, 


PATNA HIGH COURT. 

Appeal from Appellate Okurk No. 94 

OF 1924. 

November 12,1924. 

Presevt:-^,lusiicc Sir Jawala Prasad, Kt., 
and Mr. Justice Kulwant Sahay. 

SHEO SAHAY— Ji'DGMEN’T-DiiBroR — 

Appellant 

versus 

JAMUNA PRASADSINGH— Dboree- 
Holder—Respondent. 

Limitation .-If? {IX of 190S), Sch. I, .-IrL 182 {5)— 
Execution of den'ee—Objection by judgment-debtor — 
Oral application by decree-holder to examine a witness, 
whether step-in-aid of execution. 

A decree-holder is entitled tn regard any step taken 
by him to remove an obstacle thrown by the judgment- 
debtor in his way to the realization of l)i.s decree as 
a step-in-aid of execution, and an application to the 
Court, whether verbal or v,-|-;tten, to take such a step 
f.ills v/itliiu I'ae pui \ iew of .Art. 182 (.5) of Sch. I to the 
Limitation Act and operates to extend limitation for 
execution of the decree. 

An oral application by the decree-holder to the 
Court to examine a witness in order to enable the 
decree-holder to resist an objection filed by the judg¬ 
ment-debtor to the execution of the decree, is an appli¬ 
cation to take a step-in-aid of execution within the 
meaning of Art. 182 (5) of Sch. I to the Limitation Act. 

Kedar Sath Dey Roy v. Lakhi Kantn Dey,i0lnd. 
Cas. 1005; 21 C. W. N. 868; 26 C. L. J. 115, Brojendra 
Kishore Roy Choudhury v. DU Mahmud Sarkar, 44 
Ind. Cas. 604; 22 C. W. N. 1027 and Surajmal v. Sarjoog 
Prasad Singh, 38 Ind. Cas. 540; 2 P. L. J. 5; .3 P. L. 
W. 208; (1917) Pat. 54, referred to. 

Appeal from an order of the Additional 
District Judge, Patna, dated the 30th April 
1024, confirming that of the Munsif, Barh, 
dated the 4th December 1923. 

Messrs. Noresh Chandra Sinha and Nitai 
Chandra Ghosh, for the Appellant. 

Mr. Shivanandan Rai, for the Respondent, 
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JUDGMENT.— The only point raised 
in this appeal relates to limitation. It is 
said that the application of the decree- 
holders made on the 12th of May, 1923 is 
barred by limitation,thelastexecution being 
of 9th August 1019. On behalf of the 
decree-holders it is urged that their appli¬ 
cation for execution is not barred, inasmuch 
as they had taken proper steps to further the 
execution of their decree on the 15fh May, 
1920. The Court below has accepted the 
contention of the decree-holders and has 
allowed the execution to proceed. The 
view taken bv the Court below seems to be 
correct. On the 15th Mav, 1920 the decree- 
holders examined a certain witness in order 
to resist an objection filed by thejudgment- 
flebtor to the execution of the decree. That 
action on behalf of the decree-holders is 
certainly a step-in-aid of execution as con¬ 
templated by Art. 182, Sch. I of the Limi¬ 
tation Act. This view is supported by 
various authorities: [vide Kedar Nath Dey 
Roy V. Lokhi Kanta Dey (1), Bi'ojevdra 
Kldiore Roy Choudhury v. DU Mahmud 
Sarkar (2), Surajmal v. Sarjooy Prasad 
Singh (3) and the unreported decision of 
this Court in Rai Bahadur KashiNath Singh 
V. Syed Kahiruddin (4).] The latter case 
was cited by Mr. Noresh Chandra 8inha on 
behalf of the judgment-debtor-appellant. 
The learned Chief Justice, however, held 
that an application need not be in writing 
and that a verbal application is sufficient to 
extend the period for execution of the 
decree provided it is a definite application 
in order to oppose an apr>lication of the 
judgment-debtor to set aside the execution 
proceedings. There can hardly be any 
doubt that the decree-holders are entitled 
to regard any step taken by them to remove 
the obstacle thrown by the judgment-debtor 
in their way to the realization of their decree 
as a step-in-aid of execution. 

The appeal is, therefore, dismissed with 
costs. 

51. K. Appeal dismissed. 

fl) 40 Ind. Cas. 1005; 21 C. W. N. 868; 26 C. L. J. 

f2) 14 Ind. Cas. 604; 22 C. W. N. 1027. 

fit) .18 Ind. Cas. 540; 2 P. L. J. 5; 3 P. L W 108- 
(1917) Pat 54. 

(4) Miscellaneous Appeal No. 281 of 1923. 


CALCUTTA HIGH COURT. 


Application* in connection with 
Original CivjlSl'it No. 2060 of 1922. 

March 25, 1925. 


Present:—Mr. Justice C. C. Ghose. 
HAZARIMULL HIRALAL-Petitionrr 


versus 

SADASUKH PARRUCK & Co.-Oppusitb 


Party. 

Landlord and tenant—Lease for period of years — 
Clause providing for forfeiture in caseoj insolvency 
of lessee—Assignment of lease—Insolvency of lessee 
after assignment, effect of— Practice —Pro intereeee 
&UO summons—Procedure. 

One of the conditions of a lease for a period of years 
was that if the lessee or any of his heirs, execulrrs, 
administratives or assigns became insolvent or 
bankrupt it would be lawful for the lessors to re¬ 
enter the demised premises at any time and to re¬ 
possess and enjoy the same. The lessee mortgaged 
his leasehold interest in the demised premises to the 
plaintiff who brought a suit on his mortgage and . 
obtained a decree. In execution of the decree the 
property was purcliased by the plaintiff mortgagee 
himself. Thereafter the lessee became insolvent and 
the lessors made an application for an order pro 
interesse suo to come into the suit on the allegation 
that on the insolvency of the original lessee the lease 
had been forfeited and that the applicants had become 
entitled to re-enter on the demised premises. They 
also prayed for an order that the Official Receiver who 
was in possession of the premises should make over 
tlie possession thereof to them: 

Held, (1) that there being nothing in the 1®®®® 
prevent the lessee from mortgaging the leasehold 
premises by way of sub-demise without obtaining the 
permission of the lessors, the mortgage was valid as 
between the lessors and the mortgagee, and the mort¬ 
gagee having succeeded to the rights "if the lessee and 
having stepped into his shoes, he must be , 

as tlie lessee and in possession of the leasehol 

int'^rest; [p. 809, col. 2.] , . 

(2) that as there had been no insolvency of me 
pei*son who must now bs regarded as the lessee, 
clause in the lease providing for a forfeiture could 

be invoked in favour of the applicants; I*®*®;! . 

(3) that a declaration such as was sought for Dy 

applicants could not be made in a summary , 
on a summons in Chambers and that *oip 

both these reasons the application must fail. LP- ' 


application for an order that the OfficiM 
:eiver of the High Court who wasjn 
session of the leasehold premise , 
uld make over possession to the lessor. 
Ir. 5. C. Bose, for the Petitione^ 
lir R. C. Milter (with him Mr. H. 0. iwo 
ridar), for the Opposite Party. ^ . 

rUDGMENT.-The facts givin^ ^s 

the present application on igfi 

,orsof premiU Nos. 123. ‘24 1|5, 

/I, Canning Street, and 4, 5 , JacKW ^ 

le in the town of Calcutta und . 

iture of lease dated th® 

, for an order that the Official ,. 

is Court, who is the ahould 
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make over possession to the said lessors, 
are as follows:— 

It appears that by the indenture of leOvSO 
dated the 16th February 1920, one Sumer 
mull Parruck was granted a lease of the 
said premises for a period of 41 years from 
the 1st January 1918, and that one of the 
conditions in the said indenture was tltat 
if the said lessee or any of his heirs, exe¬ 
cutors, administrators or assigns becomes 
insolvent or bankrupt, it should be lawful 
for the lessors to re-enter the demised pre¬ 
mises at any time thereafter and to re¬ 
possess and enjoy the same. By an indenture 
of mortgage dated the 3rd October 1921, 
the lessee mortgaged the leasehold interest 
in the s.iid properties to tlie plaintiffs 
Hazariruuli Hiralal. The plaintiffs there¬ 
upon brought a suit on the 23id June, 1922, 
to enforce their mortgage. The preliminary 
decree in the mortgage suit was made on 
the 16lh August, 1922. and the Official Re¬ 
ceiver was appointed Receiver of the mort¬ 
gaged premises on the same date. 

The lessee Sumermull Parruck died in- 
, testate on or about the 27th November 1922 
leaving the present defendants his sole 
legal heirs and representatives and leaving, 
among others, a business carried on under 
the name and stvle of Sumermull Parruck 
and Panna Lai Parruck, and ihesaid lease¬ 
hold premises as his properties. The final 
vdecree for sale in the mortgage suit was 
made on the 5th May 1924, and the pro¬ 
perties com prised'in the said mortgage were 
' ' subsequently purchased by the mortgagees, 
namely, the plaintiffs. On the 24lh Feb- 
' ruary 1925, the Firm of Sumermull Parruck 
and Panna Lai Parruck were adjudicated 
as insolvents. 

It is contended now on behalf of the les¬ 
sors that the effect of the adjudication order 
was to vest in the Official Assignee the 
properties of the said Sumermull Parruck 
and that owing to such insolvency there 
has been a forfeiture of the lease, in which 
the said Sumermull Parruck and after his 
death the defendants as heirs of the said 
^ Sumermull Parruck were interested. The 
lessors now want an order that the Official 
Receiver who is in possession of the pre¬ 
mises should make over possession thereof 
to them. The application is urged because 
it 18 said that the lessors have a paramount 
title and that, therefore, they can comein^o 
this suit and ask for an order pro interesee 
$uo [see in this connexion my judgment in 
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Srcidhar Choudhnri/ v. Nilmoni Clioudhnru 

( 1 )]. 

The application is opposed by the plaint¬ 
iffs and on their behalf Sir Benoie Miller 
in the course of a vigorous address has con¬ 
tended in the tir.st place, that all the inter¬ 
est that the lessee had in the said yire- 
mises had passed to the plaintiffs by virtue 
of the mortgage herein before referred to 
and that inasmucli as there lias been no 
insolvency of the mortgagees, wlio were 
the assignees of tlie original lessee, the 
clause in the indenture of lease which it 
is suggested, ought to be brought into 
play on this summons, can have no apyili- 
cation at all and, in the second place, that 
having regard to the fact that the certi¬ 
ficate of sale in favour of the plaintiffs 
in execution of tlie said mortgage-decree 
had been filed so far back as the 1-lth 
February 1925, the certiticate itself being 
dated the Gth February 1925, the re|)ort 
of the Registrar must be taken to have 
stood confirmed by effluxion of time and, 
in the third place, that the insolvency of 
the firm herein before referred to can give 
no rise to any cause of action for an order 
such as is claimed in thejiresent summons, 
and lastly that a declaration such as is now 
prayed for on behalf of the present appli¬ 
cants cannot be made and is never made on 
summons in Chambers. 

My attention has been drawn to the 
terms of the indenture of lease dated the 
iGth February 1920, and I find that among 
the lessee s covenant there is nothing to 
prevent him fiom mortgaging the lease¬ 
hold premises by way of sub-demise with¬ 
out obtaining the permission of the lessors. 
The mortgage, therefore, was valid as be¬ 
tween the lessors and the mortgagees, i. e , 
ii could not be questioned by the lessors. 
The mortgagees, therefoie, succeeded to 
the rights of the lessee, but having re¬ 
gard to the events which have happened 
the lessees right to redeem is gone and 
the mortgagees have definitely and finally 
stepped into the shores of the lessee, free 
from all trammels and restrictions ex¬ 
cept those contained in the indenture 
of lease. Therefore it follows that there 
has been no insolvency of the person who 
is the lessee now and is possessed of the 
leasehold term. In this view of the matter 
I do not think that the present applicants 
can invoke the clause letting in the right 

mSBInd. Ca,s.677: 41 0. L. J.T97: (102.5) A. I. R. 
(C.) 681. 
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to a forfeiture and on this ground alone 
this application must fail. 

In the second place, I do not think that 
a declaration such as is now sought for 
can really be made in a summarj’^ manner 
on summons in Chambers. It is not the 
practice of this Court to make declara¬ 
tions in matters like this on summons 
in .Chambers and, therefore, on this second 
ground the application fails. It is un¬ 
necessary for me to deal with the remaining 
two grounds upon which Sir Binode Mitter 
based his opposition. The two grounds 
upon which I have proceeded are fatal 
to the present application and it will 
suffice for the day to dismiss the present 
application on those two grounds. The 
application fails and must be dismissed with 
costs. 

z. K. Application rejected. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 11 of 1924. 

May 14, 1925. 

Present.—Mr. Dalai, J. C., and 
Pandit Gokaran Nath Misra, A. J. C. 
BIBI BATUL— Defendant—Appellant 

KEDAR NATH and another— 
Plaintiffs—Respondents. 

Practice—Record, printing of—Registration endorse¬ 
ments, whether must be printed—Civil Procedure Code 
(Act Vof WOS), 0. XXXIV, r. 0-Mortgage suit- 
Decree for sale—Liberty to apply for personal decree, 
effect of—Construction of document ■ Power-of- 
attorney—Agent authorized to hoirow money—Money 
borrowed to pay off debt due by husband of principal 
— Principal, whether liable- Money paid to agent — 
Progf that money reached principal, whether neces- 
sai'y. 

It is always desirable to get registration endorse¬ 
ments translated and printed where they are necessary 
by way of evidence, [p. 811, col. 1.) 

Where a debt is contracted on behalf of a parda- 
nashin lady by her general agent authorized to do so, 
the creditor is not required to prove that the con¬ 
sideration reached the lady, unless there is a reserva-- 
tion to that effect in the power-of-attorney executed 
by the lady in favour of the general agent, fp. 812. 
cols. 1 & 2.] 

Where a pardanashin lady authorizes her agent by 
means of a general power-of-attomej’ to borrow money 
on mortgages, the agent has no authority to mortgage 
the property of his principal to pay off debts due bv 
her husband. Fp. 812, col. 1 ] 

Where in a decree for sale of a mortgaged property 
liberty is given to the plaintiff to apply for a personal 
decree for the amount of the balance due to him after 
the Mie of that property, this does not imply that on 
sppli^tion a personal decree must be granted. The 

^ .... ^ 1 remains open and has to be 

oecided at the proper time. [p. 812, col. 2.] 


[881. 0.1925] 

Appeal from a decree of the Additional 
Subordinate Judge, Sultanpur, dated the 
12th November 19^3. 

Mr. Bisheshwar Nath Snvastava, for the 
Appellant. 

Mr. A. P. Sen, for the Respondent. 

JUDGMENT.— This is an appeal by 
the defendant Musammat Bibi Batul from 
a decree for sale passed against her on foot 
of a mortgage-deed. The mortgage-deed 
was executed by Zakir Husain the lady’s 
son as general agent. He acted under the 
autliority given to him under a power exe¬ 
cuted by the lady in his favour on 18th 
November 1908. It was a simple mortgage 
and executed on 15th January 1910 for a 
sum of Rs. 6,250. The consideration was 
made up as follows:— 

Rs. 


Left with the mortgagee for pay¬ 
ment to Kedar Nath Sahu for 
money due on a ihortgage-deed 
dated 29th April 1905 executed 
by Ghulam Husain Khan hus¬ 
band of Musammat ^ihi Balul ... 5,050 

Received previously to defray cost 
of stamp, etc., connected wi!h this 
deed ... 50 

Deducted hy the mortgagee for 
money due on a registered bond 
executed by Zakir Husain as 
agent of Bibi Batul 
Received in cash in the presence 
of the Sub-Registrar at the time 
of registration • . L^50 

In the body of the deed it was recited 
that the bond on which Rs. lUO was due 
was executed by the declarant on behalf of 
his mother. The registration endorsement 
shows that cash was paid to Zakir Husain 
(Rs. 1,000) in the presence of the Sim- 
Registrar. We have only got a copy of the 
document and possibly Rs. 1,000 is a mis¬ 
take for Rs. 1,050. 

The property mortgaged was l/6th share 

out of six villages situated in 
Miranpur out of the taluqa Manyarpur. ine 
lady had five sisters and the taluqa 
inherited by her and her sisters from thei 
father. She had, therefore, l/6th share i 

the taluqa. ' 

Subsequent to the mortgage there 
partition between the six sisters and . 
of l/6th share in the taluqa 
Batul was allotted 14 entire villages, 
of the share of the six villages mortg g 
only Khokbipur came lo the 
defendant lady while the other five ti1 ® 
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of which the shares were mortgaged fell ia 
the lots of the other co-sharers. 

The learned Judge of the lower Court 
gave a decree for the full amount with in¬ 
terest by sale of all the 14 villages which 
were allotted to the defendant lady at par¬ 
tition. ^The bond rate of interest, Rs. 1-8 
per cent, per mensem simple, was allowed. 

In appeal to this Court the following 
grounds were urged:— 

1 . l^hat it was not proved that the 
lady who was pardanashin executed the 
power-<>f-attorney in favour of her son after 
fully understanding the contents of the 
document and the effect thereof. 

2. That according to the terms of the 
power-of-attorney Zakir Husain had not the 
authority to execute the mortgage-deed in 
suit. 

3. That Zakir Husain had not the power 
to transfer property for payment of a debt 
not due from the lady. 

4. That the decree for sale of all the 14 
villages was inequitable and that only a 
village or two ought to have been ordered 
to be sold proportionate to the l/6th share 
in the five villages mortgaged to the 
plaintilTs. 

5. That the suit for a money-decree was 
time-barred. 

There is ample evidence to prove that the 
lady executed the power-of-attorney after 
fully understanding its contents and the 
effect thereof. The marginal witnesses 
were Lai Bahadur and Tafazzul Husain 
and the scribe was Albeli Prasad. All 
these three persons are dead. The lady 
was identified at the time of the registra¬ 
tion by another son of hers Ohulam Abbas 
and her brother Asgliar Ali. Asghar AH 
is dead but Ohulam Abbas is alive and 
was not produced as a witness on behalf 
of the lady. One Sadiq Husain was pro¬ 
duced as a witness on behalf of the plaint¬ 
iffs. Possibly his testimony is not reliable 
as the occasion for his presence at the 
time of registration is not well-established. 
There however, remains the unrebutted 
testimony of the Sub-Registrar, Ali Ahmad 
who was examined on commission. The 
registration endorsement which this witness 
verifies makes note of the procedure adopt¬ 
ed by the Sub-Registrar in great detail. 
More than once this Bench has called the 
attention of Counsel to the desirabiliiy of 
getting registration endorsements trans¬ 
lated and printed where they are necessary 
by way of evidence as in the present case, 
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We again draw their atteutioii to the ne¬ 
cessity of getting an important endorse¬ 
ment as the one in this case printed. The 
office will make a note that if the file is 
to be sent to the Privy Council this en¬ 
dorsement shall be translated and printed. 
It is specifically stated there that the pur¬ 
port of the document was exjfiained to the 
executant that the Registration Officer him¬ 
self went to the executant who sat behind 
a parda and satisfied himself that the docu¬ 
ment was executed by Musammat Bibi 
BatuI of her own desire and understanding. 
When the Registering Officer read this 
endorsement the situation was revived in 
his memory and he deposed to the care 
taken by him in satisfying himself that 
the lady fully understood the purport of 
the document and realized what she was 
doing. The lady did not come into the 
witness-box and an excuse was made that 
she was ill. This excuse was made in 
September 1923 and the lady, we are told, 
is still alive. On behalf of the defendant 
an attempt was made after the proper time 
for the summoning of Zakir Husain as a 
witness knowing well that the Court would 
refuse such a request. No attempt was 
made to examine Ghulam Abbas another 
son of the lady as a witness. The Sub- 
Registrar’s evidence, therefore, stands un¬ 
rebutted and we are fully assured of the 
proper understanding of the contents of the 
power-of-attorney by the lady. We hold 
that the lady is bound by its terms. 

It was next pleaded that the document 
did not give authority to Zakir Husain to 
mortgage the lady's property. There are 
clear words to the effect that Zakir Husain 
“may realize money by executing in res¬ 
pect of my moveable and immoveable pro- 

pejty mortgage-deeds, etc.and verify 

and admit them and have them registered" 
Zakir Husain had clear aulhoritj^ there¬ 
fore, to mortgage property and borrow 
money on behalf of the lady. 

It is true, however, that under the author¬ 
ity Zakir Husain can borrow money for 
the benefit of the lady only and not for the 
benefit of himself or a third person. As 
would be seen by a narration given above 
of the items making up the consideration 
amount Rs. 5,050 was left with the mort¬ 
gagee for payment of a debt due not from 
the lady but from her husband. There is not 
an atom of evidence to prove that the lady 
was liable to pay this debt of her husband. 
Reference was made to another suit against 




incr nATUL 

the \:v\y which came up to this Court in 
witi'-h theconsideralion consisted of the pay¬ 
ment of a debt due from the lady’s husband. 
A copy of tliis judgment is filed and i.s Ex. 4 
on the reconl. There the lady herself had 
executed the document and she was at 
liberty to accept as her own the debt r.f a 
third person. The present case is differ¬ 
ent. Here Zakir Husain acted under Avell- 
defined authority and if that authority 
were exceeded the lady would not l)e 
bound. It may be mentioned that this 
plea of this partic-.lar sum not being 
recoverable from the lady was raised 
in para. 16 of the written ^statement and 
there was no replication filed on behalf 
of the plaintiffs. On l)ehaieof the plaint¬ 
iffs one Badri Prasad the general agent 
was examined. Through his evidenc"e it 
was sought to be proved on behalf of the 
plaintiffs that the lady had admitted her 
liability to pay her husl)and’s debt. The 
husband had died. What the witness stated 
is :~"l demanded the money due under 
the deed from Bibi Batul. 8he said that 
Lala Kedar Nath was her own mahajan, 
that she required more money for the 
expense of a partition suit, tiia't she had 
executed a mukhtamama in favour of 
Zakir Husain her son authori?;ing him to 
mortgage her j)roperty and that he would 
go to Kedar Nath and borrow more money 
by executing fresh mortgage-deeds, in which 
old deeds would be credited against its 
consideration." We find it difficult to 
believe this uncorroborated statement, but 
even taking these words at their face value 
they do not amount to an acknowledgment 
by the lady of any liability to pay her 
husband’s debt or her willingness to do so 
even though she may not be liable. We 
hold that Zakir Husain had no authority to 
mortgage property for the payment of a 

debt due from his father and not from his 
mother. 

As a part of this argument it was urged 
that the plaintiffs had failed to prove that 
the balance of the consideration had reached 
the lady. No such proof was necessary 
Ihe ruling quoted of this Court, reported 
as Muhamdi Begam v. Durga Prasad 0) 
has no bearing on the present case. The 
wording of the document of authority 
was different in that case where authority 
extended only to borrowing for necessity. 
In such a case, of course, the mortgagee 

(1) 40 lad. Cas. 452; 4 0. L. J. 299. 
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would have to prove necessity for Ihe 

loan. No such rt serration is made in 

the document executed by the lady in 

favour of her son. We hold that the rest 

of the consideration is binding on the 
lady. 

_ It is true that a large amount of property 
is ordered to be sold in payment of the 
money due on the mortgage There, how¬ 
ever, does not appear to be any other method 
of realizing the debt possible. The Iparned 
Counsel for the defendant-respondent ad¬ 
mitted that there was no possibility of dis¬ 
covering exactly what property was received 
by the lady at^ partition in lieu of her l/6th 
share in the six villages specifically mort¬ 
gaged in the deed in suit. The plaintiffs- 
respondents learned Counsel, however, has 
promised that at the lime of executhui one 
village at a time shall be put up to auction 
until the money is realized and that not 
more than one village shall be sold at the 
same time. We consider this undertaking 
to be sufficient to guard the equitable rights 
of the defendant-appellant. A note of this i 
undertaking shall be made in the decree j 
of this Court. 


i\o money-decree has been passed so far, 
so the que.stion as to its limitation is pre¬ 
mature. The liberty given in the decree 
of the lower Court to the plaintiffs to apply 
for a personal decree for the amount of the 
balance due to them after sale of the lady's 
property does not imply that on application 
a personal decree must be granted. The 
question of limitation remains open and 
will be decided at the proper time. 

In the result we amend the decree of the 
lower Court and grant a decree for 
Rs. 1,200 with interest at the bond rate up 
to six months from to-day’s date. Future 
interest shall run at 6 per cent, per annum. 
If the monf»y is not deposited in the Trial 
Court within the time specified the property 
entered in the lower Court’s decree shall 
be sold, one village at a time, until the 
decretal amount is fully realized. Parties 
shall bear their own costs of both the 
Courts. 

z. K. Appeal partly allowed 
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PATNA HIGH COURT. 

Appeal fuoai Ai’PiiLLATE Deckee No. -115 

OF ly^L^ 

January iJO, 192 

Pnsent :—Mv. Justice Ross and 
Mr. Justice Kuhvant Sahay. 

RAM GHULAM SINGH-Plaintiff - 

Appellant 

versus 

NAND KISITORE PRASAD— Defendant— 

RESrONDLN'r. 

Hiniu Law-Joint family—Pious obligation of sons 
to pay father's debts, whether can be enforced during 
father's lifetime—Partition, effect of—Property of 
sons, whether liable for father's debts. 

A pious obligation of a Hindu son to pay off his 
fathers debts is enforceable even during the fathers 
lifetime. 

Where, however, a partition has taken place between 
the father and the sons the property of the .s{»ns cannot 
beproc.eeded against in satisfaction of a simple money- 
debt of the father. After partition takes place there 
are no assets of the father in the hands of the sons 
and there is nothing for tlie creditor to pna-ced 
against so far as the sons are concerned. 

Appeal from a decision of the Additional 
District Judge, Patna, dated the llth Janu¬ 
ary 1922, modifying that of the Subordinate 
Judge, Patna, dated the Gth January 1921. 

Mr. K. P. Jayaswal (with him Mr. Bimola 
Charan Sinha), for the Appellant. 

Mr. Slveshwar Dayal, for the Respond¬ 
ent. 

JUDGMENT. 

Ross, J.— The lirst contention raised 
by the learned Counsel for the appellant 
is that the learned District Judge was iu 
error in holding: “ that the sons cannot 
be made liable on the ground that it is 
their pious duty to pay off their fathers 
debt inasmuch as the father (defendant 
No. 1) is alive.” It is conceded by the 
learned Vakil' for the respondents that this 
is an error aud that, so far as the pious 
obligcition is coQcerned, it attaches during 

the lifetime of the father. 

The second contention was that the en¬ 
quiry was sufficient, The learned Counsel 
referred to the passage of the judgment 
of the Additional District Judge dealing 
with this point and observed that two 
cousins of the defendants had given in¬ 
formation to the plaintiffs. He contends 
that this evidence ought to have been acted 
upon by the Additional District Judge. 
In my opinion, it is not open to this 
Court in second appeal to question the 
finding on this part of the case which is 

ft finding of fact. ^ . 

On behalf of the-respondents while it is 


8 l 3 

admitted that the pious duty attaches to 
the son even during the lifetime of tlie 
fallier, it is contended that as ]>ailiti(*n 
had taken j)lace and had taken place be¬ 
fore tlie suit was brouglit the pioperty of 
the sons cannot be [jroceefled against in 
satisfaction of this simple money debt. 
This contention was supported by a refer¬ 
ence to the decision in Vi)ijun(inij)aU Peda 
V’^enkunua v. VadlamannutiSicenivasa Deek- 
shatulu (l)and evspecially to the judgment of 
Kumarswami Sastriar, J., at page 147*. It 
is clear tliat in any case only the assets of 
the father in the hands of the sons could 
be followed. But, after partition has taken 
place, there are no assets of the father in 
the hands of tlie sons and there is nothing 
to follow. This is not a case of mortgage 
where tlie security attaches to the i)roperty 
and clings to it even after partition. In 
the case of a simple money debt where 
there are no assets of the father in the 
hands of the sons there is nothing for the 
creditor to proceed against so far as the sons 
are concerned. 

Finally, it was argued by the learned 
Counsel for the appellants that in ecjuity de¬ 
fendants Nos. 2 to 4 are bound by this debt 
because they have obtained benefit from it. 
It is said that the money was borrowed in 
connection with the partition suit and that 
these defendants have obtained the benefit 
of this loan by the partition being effect¬ 
ed. Now this argument also is met by 
tlie findings of fact. The learned Addi¬ 
tional District Judge has held ; “ that 

it has not been shown how much if 
anything the defendant No. 1 had to 

pay as Commissioners fee;.and 

it "has been stated above that no money 
was necessary to be borrowed to meet tlie 
family expenses. Necessity to borrow the 
money has not at all been proved.” 

It follows that if there was no necessity 
to borrow the money these defendants 
cannot be bound to make good the loan. 
The decision of the learned Additional Dis¬ 
trict Judge is right and the appeal must, 
therefore be dismissed with costs. 

Kulwant Sahay, J.— I agree. 

2 K Appeal dismissed, 

fl) Ind. Cas. 220, 41 M. UQ; 22 M. L. T. 334; 33 
M. L. J. 515; G L. W. 617; (1917) M. W. N, 785. 

•Page of 41 M.— [l^d.] 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1129 of 1923 

April 29,1925. 

Present:—Mr. Justice Sulaimaii. 

Sheikh JORHAWAX and others— 
Plaintiffs—Appellants 

versus 

The MUNICIPAL BOARD, GORAKHPUR 
—Dufbndant—Respondent. 

U.F. Municipalities Act (II of }liIO\.ss. ITS, ISO, 
SI8.S11), SJI—Sanction to erect biiiUHng. refu;sal to 
grant- Sajiction granted subject to conditions—Order, 
legality o^, whether can be gncstioned -.\ppeal - 
Procedure—Jurisdictii'ii of Civil Courts. 

The scheme of the U. P. Municipalities Act is that 
even if an order refusint^sanction to build or imposin'? 
condition.s subject to which sanction is granted. i)assfcd 
by a Municipal Hoard under s, ISO (1) of the Act, is 
illegal the only remedy of the person acrffrieved is to 
move the District Magistrate under s. 316 of tlie Act. 
If the District Magistrate refers the matter to the 
High Court under s. .31!)of the Act, he would abide 
by its decision. Hut if no su<-h reference is made 
and an order is made b> the District Magistrate 
confirming the order of the Municipal Board that 
order is hnal and cannot be questioned in any other 
manner or by any other authority by virtue of the 
provisions contained in s, 321 of the Act. A Civil 
Court has, therefore, no jurisdiction to question the 
legality of an order passed by a Municipal Board 
under s. 160 D) of the V. P. Municipalities Act which 
has been continued by the District Magistrate under 
8. 318 of the Act. [p. 615, col. l.J 

Second appeal against a decree of llie 
District Judge, Gorakhpur, dated the 5th 
of April 1923. 

Mr. A. Saiiyal, for the Appellants. 

Mr.' Mushtaq Ahmed, for the Respondent 

JUDGMENT.-This is a plaintiffs^ 
appeal arising out of a suit for a declara¬ 
tion that the plaintiffs have a right to 
set up door-leaves or a gate in the eastern 
wall of an enclosure newly constructed 
and to build a house on the open space 
inside the enclosure. The suit is in sub¬ 
stance to challenge the refusal of the Muni¬ 
cipal Board of Gorakhpur to grant permis¬ 
sion to build the constructions or to put 
door-leaves in an archway. 

The suit has been dismissed by both the 
Courts below on the preliminary ground 
that it is barred under the provisions of s. 321 
of Act II of 1916, 

It appears that the plaintiffs applied to 
the Municipal Board for permission to build 
an enclosure round their land and to make 
certain constructions. They also wanted to 
have door-leaves set up in the entrance on 
the west side. A report was called for 
by the Building Sub-Committee which 
recommended the granting of the ap¬ 
plication partially. The Board however 
by its resolution refused to grant any 


sanction to build on the open space 
inside the enclosure and also granted 
I'crmission to build the western wall provid¬ 
ed an open entrance is left on that side. 
The plaintiffs appealed to the District 
Magistrate who confirmed that order. An¬ 
other futile attempt was made to move the 
Commissioner but he declined to inter¬ 
fere. After their failure the plaintiffs have 
instituted the present suit. 

1 propose to consider separately (1) the 
refusal of the Municipal Board to grant 
sanction to make constructions on the land 
and (2) their granting sanction to build the 
western wall subject to there being an open 
archway. 

As regards the Board’s refusal to grant 
sanction to build I am of opinion that the 
suit is not at, all maintainable. Under s. 180, 
sub cl (1) the Board has subject to the 
])rovisions of any bye-law power either to 
refuse to sanction any work of which notice 
has been yiven under s //8 or may sanction 
it al)3olutely or subject to certain directions. 
It cannot be denied that in this case a 
notice under s. 178 had been given b 3 'th 0 
plaintiffs to the Municipal Board. Acting 
on the supposition that the land sought to 
be built upon was a part of a grave yard the 
Board refused to grant sanction. It is im¬ 
material whether the reasons for the refusal 
were sound or not. The Board had powerto 
refuse the sanction. Its refusal was by no 
means ultra vires. The remedy of the ap¬ 
pellants, of which they availed, was to move 
the Magistrate under s. 318. The Magistrate 
confirmed the order of the Board so far as 
the refusal to build the house was concern¬ 
ed. That order is final and cannot be 
questioned in any other manner or by any 
other authority at all. It is noteworthy 
that under s 87 of Act I of 1900, which 
was the section corresponding to the present 
s. 180 there rvas a proviso that the Board 
shall not refuse to sanction the erection or 
re-erection of such buildings ejcept on 
certain grounds. No such proviso is to 
be found in s. 180. This obviously means 
that the Board now has a wider power 
to refuse sanction. Whether the refusal 
was proper or improper, it cannot be ques¬ 
tioned in a Civil Court. 

As to the question whether the Board 
could grant sanction conditionally, the main 
trouble has arisen owing to the fact that 
the Municipal Board of Gorakhpur has not 
taken the trouble to pass any bye-laws 

imder the new Act (il ot 1916). Under 
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s. 87 of the old Act I of 1900 Boards 
are empowered lo issue written directions 
which they may deem fit to issue in res¬ 
pect of all or any of the six matters men¬ 
tioned therein. The written directions had 
to be confined to those matters and a Board 
would be acting tdtra vires if it was issuing 
written directions beyond the scope of that 
section . Under that Act certain directions 
were issued purporting to be in respect of 
the matters enumerated in sub-cls. 1 to 5 of 
old s. 87. In direction No. 18 it was provided 
that the Board “shall also havepower to give 
sanctions on special terms for any erection 
or re-erection without regard lo the afore¬ 
said rules." This obviously was beyond 
the scope of the authority given to Boards 
under s 87 and I would have considerable 
doubt in holding that this direction was 
not ultra vires. A Board cannot exercise its 
extra powers by issuing directions which 
are not authorised by any provisions of the 
law 

Under the new Act, it is perefectly open 
to Municipal Boards under s. 298, List 1. 
sub-cl. {h) (il to make bye-laws prescrib¬ 
ing, with reference lo the erection or re- 
erection or alteration of buildings or any 
class of buildings, the materials and method 
of construction to be used for external 
walls. Furthermore they have poAver to 
make a bye-law under cl (i) regulating in 
any manner any buildings provided for 
in this Act, the erection of any en¬ 
closure wall etcetra or other structure 
of whatsoever kind and nature on 
any land within the limits of the 
Municipality. They could also issue direc¬ 
tions in respect of all or any of the matters 
mentioned in sub-head {h) of heading (A) 
of s 298. Thus if a Municipal Board were 
to pass the requisite bye-laws it would have 
very wide povvers to control the construc¬ 
tions of buildings within the Municipal 
area. The unfortunate circumstance in this 
case is that the Municipal Board of Gorakh¬ 
pur is not up to date and has not taken the 
trouble to pass any bye-laws under the new 
Act. I postponed this case for a rnonth 
in order to enable the learned Vakil for 
the Municipal Board to obtain the bye-law 
under which the Municipal Board had pro¬ 
fessed to act. All that has been supplied 
to him is a copy of the general direcUons 

issued under s. 87 of Act 1 of t^OO. I 
have already said that direction -No*. 
went beyond the scope of the provisions 
of 8 . 87 of the old Act. Under the directions 


then issued the Municipal Board did not 
expressly lay down any direction regulat¬ 
ing theconstructionof external walls. I am, 
therefore, unable to find any bye-law or 
diiection wliich would entitle tlie Board 
to impose conditions on the building of 
tlie external wall. 

At the same time I must hold that the 
present suit is not maintainable. If the 
order pas.=ed by the Board was illegal then 
the only remedy of the appellants was (o 
move the District Magistrate under s. 318. 
Section 319 i)rovides that if any question as 
to the legality of tlie prohibition, direction, 
notice or order arises the Magistrate may 
refer the point to the High Court for decision. 
Section 3*21 then goes on to provide that no 
order or direction referred to under s. 318 
shall be questioned in any other manner or 
by any other authoiity than is provided 
therein and that the order of the appellate 
authority coiifiiining, setting aside or 
modifying any such order or direction 
shall 'be final It is obvious that the 
scheme of the Act is that even if the 
order passed by the Municipal Board 
is illegal the only remedy of the person 
aggrieved is to move the Appellate Court. 
It the Appellate Court refers the matter to 

the High Court it would abide by its de¬ 
cision. But if so such reference is made and 
an order is passed by the Appellate Court 
that order is final and cannot be questioned 
in any other manner or by any other author¬ 
ity. It seems to me that the order passed 
on appeal by the District Magistrate ^yas, 
therefore, a final order which a Civil 
Court has no jurisdiction now to ques¬ 
tion. 

It has been contended on behalf of the 
appellants that this case raised a question 
of title inasmuch as the refusal of the 
Municipal Board was based on the sup¬ 
position that the land was a''grave-yard. 
In my opinion no question of title at all 
arises. Even if the land belongs to the 
plaintiffs the Municipal Board had jurisdic¬ 
tion under s. 180 of the Act to refuse to 
grant sanction for building a house on it. 
That sanction cannot now be questioned 
in this suit. As regards leaving an open 
archway in the western wall no question 
of title, of course, arises. That condition was 
imposed for the convenience of the public 
in order that they may have an access 
to the tombs inside. The result is thiU 
this appeal fails and is dismissed witn 
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ou-ts including in this Court fees on the In order to understand the case the fol- 
higher scale. lowing pedigree will be useful 

z K Appeal dismissed. 
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LAHORE HIGH COURT. 

First Civil Appeal No. 1632 of 19*20. 

December 16, 1924. 

P?-esenf;—Mr. Justice Abdul Raoof and 

Mr. Justice Jai Lai. 

HUSSAIN' SHAH— Uefen'dant—Appellant 

l'6?*S US 

GUL MUHAMMAD— Plaintiff- 

Respondent. 

Casiom versus Muhammadan Law—Alienation—■ 
Mujhals Barlas of Qadian. District Gurdaspur, 
whether follow custom- Muhammadan Law—W-dkl- - 
Ta^ia, whether valid object of wakf. 

The fact that iu matters of succession a party 
follows custom does not necessarily show that it 
follows the same rule as regards alienations as well, 
[p. 818, col. 2 ] 

In matters of alienation the Mughals Barlas of 
Qadian in the Gurdaspur District are governed by 
Muhammadan Law and not by custom. [i6i(G 

The literal meaning of the word takia "is resting 
place.” In common parlance a takia means the 
resting place of a fakir. The word “fakir" does not 
mean a "beggar” as is commonly understood, but it 
means a "holy person” who lias relinquished the world 
and devotes liis time to imparting religious instruc¬ 
tions to his disciples and others. The takia ie the 
place where he usually resides and imparts such 
instmetions. [p. 819, col. l.J 

A takia is an institution recognised by law and a 
grant of endowment to a takia is as valid a wakf as 
one made to a khankah, a darfiah or a mosque, fitid.] 

Takia Kamaldinwala in Qadian in the Gurdaspur 
District is a religious or 7 J(asi-religious institution 
and is a valid object of wakf according to Muham¬ 
madan Law. [p. 819, col. 2.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, First Class, Gurdaspur, 
dated the 30th March 1920. 

Messrs. Ghulam Mohi-ud-Din a.nd Jagan 
Nath BKandari, for the Appellant. 

Mr. Zafaimlla Khan and Mr. Ahdul 
Rashid, for the Respondent. 

JUDGMENT.— A preliminary objec¬ 
tion taken on behalf of the respondent that 
the memorandum of appeal was insufficient¬ 
ly stamped was disposed of by us at the 
commencement of the hearing. We were of 
opinion that, the insufficiency was very 
small and was due to an error in calculation 
and, therefore, holding that the mistake was 
a bona fide one we permitted the appellant 
under s. 149, 0. P. C., to make good the 
difference in the Court fees and proceeded 
to hear the appeal on the merits. 


I I \ 

Ghulam JIurtaza Ghulam Mohi-ud-din 


l I 

Ghulam Q.adar Ghulam Ahmad. 

I 

Sultan Ahmad 
pidoptedK 


Imam Din Nizam Din. Kamal Din, 

Gul Muhammad 

(adopted). 

The plaintiff Gul Muhammad instituted 
this suit in the Court of the Subordinate 
Judge, Gurdaspur, on 5th October 1918, 
praying for a decree for possession of 82 
kajials d.n(\ i maria of land. The Subordi¬ 
nate Judge dismissed the suit in respect 
of 23 kanals and 3 marlas and granted a 
decree for possession of 5^ kanals and 8 
marlas. 

The defendant appeals and the plaintiff 
has filed cross-objections in respect of the 
23 kanals and 3 marlas. 

The entire land in dispute was recorded 
in the Record of Rights prepared at the 
Settlement of 1690-91 as owned by Imam 
Din, Nizam Din and Kamal Din in equal 
shares but under the actual cultivation of 
Kamal Din. 

In the Record of Rights prepared at the 
Settlement of 1910-11 it was entered as 
owned by takia Kamal Din under the 
management of Kamal Din. In the jama- 
bandi papers for 1915 16 the entry was as 
follows:— r 

“Gul Muhammad, adopted son of Imam 
Din and son of Nizam Din, 19 kanals and 
19 marlas, takia Kamal Din under the man¬ 
agement of Hussain Shah, disciple of Kamal 
Din, 62 kanals and 2 marlas". 

By virtue of a mutation sanctioned on 

28th August 1894 Imam Din relinquishea 
his share in the whole land in dispute 
in favour of Kamal Din in exchange lo 
other land given to him by Kamal Dm. 
Thus Nizam Din remained the owner o 
yrd share and Kamal Din became owner 
jrds share in the land in dispute. 

By means of a mutauon _>! 

the Cth January 1891 Nizam Din and Kamw 
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Din made a gift of 23 kanals and 3 marlas 
out of the land in suit to takia Kamal Din 
under the management of Kamal Din, 
Pir Shah, dUciple of Kamal Din is entered 
as cultivator of this land in the mutation 
entry. 

By a mutation sanctioned on 15th Feb¬ 
ruary 1901 Nizam Din confirmed an ex¬ 
change of his -Jrd share in the remaining 
land made by him six years before with 
KiinalDin. Thus Kamal Din became the 
sole owner of the ^8 kanals and 8 miHas 
On 3Lst December 1907 Kamal Din 
transferred f-rds of 5S kanals^ 8 marlas to 
takia known as Kamal Dinwala and on 
30 January 1910 he transferred the remain¬ 
ing ^rd to the same takia. 

Lnam Din died on 3(’d Julv lOOJ, Nizam 
Din died on 18th June 1910 and Kamal 
Din died in January 1916. The last named 
died sonless. Nizam Din had only one son 
Gul Muhammad, the plaintiff, who was 

adopted by Imam Din, 

Hussain Bakhsh or Hussain Shah, de¬ 
fendant, a disciple of Kamal Dm, became 
the Sajjadanashiti of takia Kamal Din 
after his death. The allegation of the 
plaintiff is that he is the heir to the pro¬ 
perty left bv the three brothers named 
ab)ve, and that the land in suit did not 
belong to the takia as there was no such 
takia nad also because the takia was not a 
proper subject of wakf under the Muhani- 
midao law. It was further asserted that 
Kamal Din was not competent to make a 
valid gift of ancestral land as his powers 
of alienation were limited under the Cus¬ 
tomary Law. Oil tlie death of Kamal Dm 
19 kanals and 9 mar/as of the 
entered in the name of the plaintiff but 
the entire area remained in the possession of 

the defendant. . , , i • a 

The ancestral nature of the land is not 

denied before us, but it is asserted that 
Kamal Din was not governed by tlie Cus¬ 
tomary Law in the matter of alienation of 
land and it was further alleged that the 
takia Kamal Din was a proper subject of 
wakf under the Muhammadan Law. lliese 
were the only two points that were argued 
before us at length by the learned Counsel 

for the parties. . . j . • 

The most important cj,uestion for decision 
undoubtedly is whether the family of 
Kamal Din is governed by the Oustomaiy 

Law or by the Muhammadan Law in me 

matter of alienation of ancestral land. 

examining the parties, the buo- 

^2 
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ordinate Judge placed on the plaintiff the 
burden of proving that the family was 
governed by custom and came to the con¬ 
clusion that the burden had been discharg¬ 
ed. 

The home of the family is in Qadian in 
Batata Tahsil of the Gurdaspnr District. 
It appears that at one time the head of 
the family exercised ruling powers and 
that the village was founded by the an¬ 
cestors of the plaintiff, i. e., the Mughal 
Barlas. The land in suit is situated in 
Qidian. None of the members of the 
family have been known to actually cul¬ 
tivate laud. Imim Din was a Risaldar in 
the army and after his retirement became 
the Pir or religious head of sweepers. 
Nizim Din was a Sub-Inspector of Police 
and letired after more than 20 years’ser¬ 
vice. Kamal Din was a klakim betoie he 
became the Pir or head of the Naushahi 
sect. Mirza Ghulam Ahmad was in 
Government service and then became the 
head of the well-known Ahmadia sect 
and Sultan Ahmid was an Extra Assistant 

Commissioner in the Punjab. 

Mirz i G lulam .\limad admittedly follow¬ 
ed the M ihaininidan Law and his estate 
oil his death in 1903 was divided among 
his heirs according to that law. It was 
sometime about 1885 that Mirza Cihulam 
Ahmad and Kamal Din both adopted ‘lioly 
orders’ and ceased to have any connection 

with secular affairs. ^ c i j • 

Before 18^5 a greater portion ot land m 

Qtdian had passed out of the family of 
tlie Mu^lnl Barlas into the hands of the 
Mu^'lul Chogattas by sale Since 1885 a 
number of alienations including gifts, sales, 
mortgages and exchanges have taken place 
ill tlie village but none are proved to have 
been cliallanged in the Courts or other¬ 
wise. Thus the village is now owned by 
different castes, c. g., Mughal Barlas, Mughai 
CnogattHS, Arains, Paihans, Jats, bayyads, 
Biloch, Kazi, Khatris, etc., and there is no 
compact village community or a compact 

section of village community. 

P \V No. 3, Rafique Beg. a maternal 

uncie of the plaintiff and P. W. No. 4. imam 
Din clearly stated in cross-examination 
that the Mirzas had been making aliena- 

lions of land and none had so far been coii- 

^^AVe are of opinion that the above facts 

clearly establish that in the matter of 

alienation of land the V, ^ 

descendants of Ata Muhammad ^oilo^v the 
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^Muhammadan Law and not the Curlomaiy 
Law. 

'ihe learned Suhoidinate Jud^e Ins re- 
ferred to some evidence in lus jiulgneut 
in supnoia of his conclusion on this I' diit- 
and this evidence we now proceed Lo 
examine. 

d'he lirst piece of evidence referred lo 
by the learned Judge is the record of the 
questions and answers attached lo the Selllc- 
ment- Record of 1910-11. But on reference 
to this document we liiid that it relates 
lo the Ourdaspur Tahsil and not to the 
Batalla Talisil with which we are liere con¬ 
cerned. The Qdnunrjo on the otlier hand 
definitely states in his report tliat tliere is 
no entry in the Riwaj-i-am ])repared in 
1910-11 relating to Batala Tahsil to cn.s- 
tom followed by the Mughal tribe in 
matters of alienation and succession by 
daughters. Reliance is thenplaced on Ihrce 
documents, Kxs. P-3, P-G and P-8. The 
first twn are described as relating to gifts 
made hv some members of thi.s fainilv 
but which were declared invalid on being 
contested. We have examined both the 
documents and find that in both case.s 
attempt was made by certain persons to 
get the land left by deceased membeis 
of the family mutated in their favour on 
the allegation that the deceased had niaflo 
gifts in their favour before death, and that 
in both cases the heirs of the deceased 
proprietor had objected to the mutations 
on the ground that no gifts had been made. 
No quKStion as to the validity of the gifts 
on the gi-nund of incompetency of the al¬ 
leged donors was raised. The Revenue 
Officials holding that there was no evi¬ 
dence in suppoiL or the alleged gifts de¬ 
clined to sanction the mutations. We fail 
to see how these mutations can be held to 
support the contention of the respondent. 
On the other hand we consider that they 
might with advantage be relied upon by 
the appellant to show that the right of the 
alleged donors to make the gifts was not 
questioned. 

Exhibit P-8 relates to the claim made 
on behalf of a minor daughter, aged three 
years, to succeed to his father’s estate. 
A number of owners supported her claim 
but the reversioners claimed that the minor 
■was living with her maternal grand father 
Whf>itwas alleged would misappropriate the 
property of the minor, but ultimately some 
lainl wasi t^^'nsferred to the daughter as a 
result of a compromise made between the 
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p Thi.s instance is quoted to show 

ili : anong the .Mughals daughters are 
(.;c!.id<-d. 'We do not ttiink that the facts 
bi;i:o I establish anything of the sort. 

Aiiuiiier document is referred to by the 
h’uiie l Judge in his judgment, e.g., 3. 
pli ited cj|ty of the Riwaj-i-am of 18G5. 

such docLiuient is on the record andnone 
w,!s Miodih'ed before us and we are unable 
t'> ''.xpre.-s any opinion on it. 

'Pile learned Counsel for the respondent 
r dc'd on another circumstance which per- 
is tlie strongest ])iece of evidence in 
his favour, lie pointed out that there were 
live recent instances in this family where 
widow.-;, sLiers and daughters had been 
c'xeiuded from inheritance though under 
the .'iluiiammadau Law they would be 
enlitlod to succeed. Ho has further 
slio.vn that (here have been two adoptions 
in the family which is an institution foreign 
to the aluliammadan Law but recognised by 
the Customary Law. 

We have given full consideration to this 
argnnnmt, but do not consider that the facts 

roll' 1 .iqioa can materially all’ect our decision 

in tlii.s c i^c. In the first instance the two 
ad' ptioiis were evidently made with a view 
lo keep out female heirs and, therefore, 'A*e 
are really left with the five instances of ex¬ 
clusion of such heirs. Then we find that m 
the Record of Rights prepared at the Settle¬ 
ments of ISLbiml 18G5 femaleheirs are enter¬ 
ed as co-sharers in the land in suit. The idea 
to ex'diide.«uch heirs, therefore, appears to he 
of cemparaiivcdy modern growth. Noexclu- 

sion, a!'t< ]■ C'uitest, of the females has been 

proved ;ind it is quite possible that there 
weie some other giiod reasons for their no 
claiming the inheritance: and lastly, the 
fact that ill the matter of succession the 
parties follow custom does not necessarily 
show that they follow the same rule ^ 
regards alienations as well. If * 

in.stitiiled it will be found that in 
of families admittedly governed by t 
Muhammadan Law, females donotclaim 
do not take a share in the estate. ^ . 

We hold, therefore, that there is a » 
preponderance of evidence in 
view that in this family j 

Barlas right of alienationis governed ^ , 

Muhammadan Law and not by -igo 

in coming to this conclusion we ha 
been inlluenced by the conduct of^ -lands 
brotheis of Kamal Din in exchanging , 

with him and in joining with him in t S 

made to the talcia. 
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A number of authorities were quoterl at 
the Bar by the learned Counsel for the 
parties but we do not propose to notice them 
in detail here as in our opinion tlie decision 
of each case depends upon a multitude of 
circumstances proved therein and the 
general principles which guide the Courts 
in deciding such matters are t(;o well-rccog- 
nised to need I'epetition. 

Keeping those principles in view we had 
to apply our mind to the facts and circums¬ 
tances proved in this case and then to de¬ 
termine the issue involved. We have done 
so and arrived at the conclusion already in¬ 
dicated. 

The next contention of the learned Counsel 
for the respondent was that the 
Kamal Dinwala was not an institution wliich 
could be the object of a valid waL-f under 
the Muhammadan Law. He also, rather 
feebly, contended that the appellant was not 
in fact a disciple of the late Kamal Din or 
the iiajjadanaahui of the takia. There is 
ample evidence on the record to show tliat 
the appellant is a disciple of Kamal Din 
and also the Sajjadana!i}un of the talcia 
in question. The main argument, liowevcr 
of the learned Counsel was that a takia was 
not a religious or a quasi-veligious institu¬ 
tion and was not recognised as such by the 
Muhammadan Law. The literal meaning of 
the word takia is “resting place”. In com¬ 
mon parlance a takia means the resting 
place of d. fakir. The word "'fakir' does not 
mean a “beggar” as is commonly understood, 
but it means a “holy person” who has re¬ 
linquished the world and devotes his time 
to imparting religious instructions to liis 
disciples and others. The takia istbe place 
where he usually resides and imparts such 
instructions. A full description and nature 
of a takia is to be found at pages 415, 42S 
and 433 of Ganpathi Iyer’s Law relating to 
Hindu and Muhammadan Endowments. 
It is there stated that the place of abode of 
& fakir is called a takia before he attains 
sufficient public importance, and that when 
a/afcir attains sufficient public importance 
and a large number of disciples begin to get 
round him and lodgment is provided lor 
such disciples, then the place is called a 
khankah and then if the fakir on his demise 
is buried in the khankah it becomes a dar<jah , 
and further that the takia. is itself an insti¬ 
tution recognised by law and a grant of 
endowment to the same will be as valid a 
wakf as to a khankah, a dargah or a mosque. 
We entirely agree with, the opinion of the 
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learned author. It is quite clear from the 
evidence on the record that Kamal Din had 
become a fakir sometime between li?85 and 
ItSOU, and that he had a number of di.sciple3 
who received religions instructions from 
him. He was in fact the liead of the 

Xaioihahi sect of the fakirr. On his death 

♦ 

he was buried in the grounds attached, to 
the takia and so were his two brothers Nizam 
Din and Imam Din. The fact that the takia 
was intended to l>e a religious institution, 
ami became areli.gions institution, is further 
sup lortcd by the statements that were 
mac c by the donors of the lands to the takia 
on two occasions. 

On the 5th of January 1895 Nizam Din 
and Kamal Din are recorded to have stated 
as follows:—“Land measuring 23 kanals 3 
marlas has been attached to the takia. 
The manager of the takia will enjoy the 
produce. He shall have no right to elfect 
a sale or a mortgage. The manager sliall 
jjay the Government revenue. The manag¬ 
ing (jadinashin of (he XausJiahi sect shall 
be llie manager of the takia." 

Then on the 30th January 1910, Kamal 
Din is recorded t.oliave made the following 
statement:—“That the entire land might be 
entered in the name of the takia known as 
Kamal Dinwala. The gift has been made 
by way of religious endowment. Hence the 
mutation entry should be sanctioned.” The 
words used in the vernacularare "ghairat-i- 
mazhab." 

This leaves not tlie least doubt that it was 
the intention of Kamal Din and his bi'others 
that the takia should be a religious institu¬ 
tion and that full effect was given to this 
intention by the continued use of the takia 
for purposes for which it was established. 
Wc hold, therefore, tliat the takia 
Kamal Dinwala was a religious or <juasi- 
religious institution, and as such was the 
object of a valid u’a/i'/according to Muham¬ 
madan Law, and that the land in dispute 
is wakf property attached to the takia, and 
as such does not descend to the personal 
heirs of Kamal Din, Nizam Din or Imam. 
Din,but to the sajjadanashin of the takia 
who is the appellant in this case. 

As a result of the above findings we accept 
the appeal and dismiss the ])laintiff’s suit 
with costs throughout. The cross-objections 
are dismissed with costs. 

2 K Ajypeal accepted. 
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QAKBSH LALL V, 61SESAR PANDBT. 


PATNA HIGH COURT. 

Appeal from Appellate Decrke No. G04 

OF 1922. 

April 6, 1925. 

Present:— '),\t Justice Kuhvant Sahay. 
OANESH LALL— Defendant—Appullant 

BISESAR PANDEY— Plaintiff- 

Respondent. 

App'.al, stconi^Finlinj of fact-^Mis‘reading of 
documentary evidence—Document of title, construe- 
tion of— Question of la o. 

Th) cjnAlrjctiorx of a docum'^nt which is a docu* 
meat of titU anl for.Tis th? basis of the plaintilFs 
claim is a pMat of la.v which can be gone into in 
eecoQcl appeal, [p. 8i0, col. 2 ] 

Wiiers a hading of fact arrived at by a Court of 
first appeal is based on a piece of a documen¬ 
tary evidence which has been completely mis-read by 
the Court, th? finding is not binding in second 
appeal, [p. b21, col. 1.] 

Appeal from a decision of the Subordi¬ 
nate Judge, Patna, dated the 5th June 
1922, reversing that of the Additional 
Munsif, Patna, dated the 6th March 1922. 

Messrs P. C. Manuk and Anand Prasady 
for the Appellant. 

Mr. N. N. Sen. for the Respondent. 

JUDGMENT.—This is an appeal on 
behilt' of tne defendant and arises out of a 
suit brought by the plaintiffs respondents 
fora declaration that the defendant has no 
right to open doors on the south of his 
house marked F in the sketch map filed 
with the plaint on a lane marked E in the 
map, on an allegation that the said lane 
was the private property of the plaintiffs 
and of the owners of the houses marked 
B and C in the sketch map. 

The defendant denied the title of the 
plaintiffs to the lane and asserted that it 
was a public lane to which the plaintiffs had 
no exclusive title and that the defendant 
had as much right to the lane as the plaint¬ 
iffs had, and that he had the right to 
open the doors at the points marked G 
and H in the sketch map towards south 
of his opening on the lane 

The learned Munsif found that the plaint¬ 
iffs had got no right to the soil of the Jane 
and that they had only a right of way over 
it. He was of opinion that the lane was 
not a public lane as alleged by the defend¬ 
ant but that it was a blind lane terminat¬ 
ing at the southern extremity of the house 
marked A in the map. He held that the 
lane was not a private lane of the plaint¬ 
iffs only but that the defendant had also 
the right to use it. He accordingly refused 
to give a decree to the plaintiffs restraining 
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the defendant from opening his doors at 
the points G and H and dismissed the 
suit. 


On appeal the learned Subordinate Judge 
has decreed the suit and has made a 
declaration that the defendant has no right 
to open the doors at the points G and H 
or to open any other door into the lane 
marked E in the map which he declared to 
be the private lane of the owners of the 
houses A B and C in the sketch map filed 
with the plaint. 

Against this decree the defendant has 
come up in second appeal to this Coiut. 
It is contended on his behalf that the 
learned Subordinate Judge has made a 
mistake of record in considering the docu¬ 
mentary evidence in the case and has also 
put a wrong construction upon Ex. 5 
which is the title-deed of the plaintiffs. 

On referring to the sketch map filed with 
the plaint, it appears that the plaintiffs’ 
house marked A lies to the east of the 
defendant’s house marked P. South of the 
plaintiffs’ house is the house of MahaHeo 
Paiifle marked B and to the south of 
Mahadeo Pande's house is the house of 
Basant Misser marked C. Between the house 
of Mahadeo Pande and the defendants 
house there is a lane which is said to be 
a continuation of the disputed lane marked 
E lying to the south of the defendants 
house marked F. 

The learned Subordinate Judge agrees 
with the Munsif that the oral evidence 


with regard to the ownership of the lane 
is not satisfactory ; but he was of opinion 
that the documentary evidence adduced by 
the plaintiffs was distinctly in favour of 
the plaintiffs and established their title to 
the lane. The first document that the 
ed Subordinate Judge considers is Ex. » 
a kabala dated the 30th August, 

This is a title deed of the plaintiffs ana 
the construction of this document is a 
of law which can be taken in second appsa • 
By this kabala (Ex. 5) Mahadeo 
the owner of the house marked B, , 
portion of his house to the ancestor ott 

plaintiffs. That portion has 
amalgamated with the plaintiffs’ old no i 

and the house marked A in 
the old house of the plaintiffs 
ed with a portion of the wj;. 

chased under Ex. 5. The learned 9 
nate Judge refers to the eastern --ij 
of the portion sold by Ex. 5 
was stated to be the house of one R 
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and from this he inferred that there was 
no hne lo the east of the plnintifTs’house 

as alleged by the defendant. He then refers 
to a description in the kabala. Ex. 5, to 
the effect that the main entrance of the 
portion of the house sold lay to the south 
and he siys that this is the entrance as 
shown in the sketch map as being the 
entrance of the house A. Thi-^, hovvever, 
does not show the title of the plaintiffs to 
the lane in dispute and there is no ques¬ 
tion of mis-construction of this document 
and the argument of the learned Counsel 
for the appellant that the Subordinate 
Judge has misconstrued the title-deed 
(Ex. 5) must fail. 

The next document referred to by the 
learned Subordinate Judge is a kkasra 
marked Ex. 15 and a map marked 
Ex. 14. This kkasra and the map were 
prepared in the course of a partition suit 
and it is not a kkasra made at a public 
survey as stated by the learned Subordi¬ 
nate Judge. Item No. 211 in this kkasra is 
the^ house marked C in the sketch map. 
This kkasra shows that the house marked 
C then belonged to one Mvsammat Pano 
Kuer, widow of Dwarka Pande. There are 
two entries in Kkasra No. 211. The first 
entry is that of the house now marked C 
as the house of Musammat Pano Kuer of 
which the length, breadth and area are 
given in the columns provided therefor. The 
next entry runs thus .• “ Goshagali for 
egress and ingress westward up to the 
road" ; and the length, breadth and area of 
this Goshagali are also given separately 
from those of the house. The learned Sub- 
ordidate Judge on a reference to the map 
finds that this Goshagali is the lane mark¬ 
ed E in the sketch map which is the subject 
of dispute in the present case. The learned 
Subordinate Judge sa 5 ’s that these two 
documents (Exs. 14 and 15) show that 
the title to the lane was with the widow 
of Dwarka Pande who was an agnate of the 
plaintiffs. The learned Subordinate Judge 
says that this plot No. 211 is entered in 
the kkasra under the column heade<l * Jagir 
Bitthanprit, etc " In this he is clearly wrong 
It is not shown in the kkasi'a under the 
column headed " Jagir Bishanprit, etc." In 
fact this particular column is left blank 
against the Kkasra No. 211. It is contended 
W Mr. Manuk that this is a mistake of 
record and that the finding of the Subordi- 
ny,e Judge to the effect that the lane in 
dispute is proved to be the Ja^ir Bishan- 
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prit of Dwarka Pande is based on the 
erroneous impression that it is entered in 
the column of " Jagir Bishanprit, etc.." in 
the kkasra and that when there is no such 
entry in the kkasra, the whole decision of 
the Subordinate- Judge is vitiated as the 
hading is base 1 on a fact which is non¬ 
existent. Fiirtheron in the judgment the 
learned Subordinate Judge observ^ed that 
although the Goshagali was measured as 
apart of plot No, 211 it will appear that 
It was the nikas of Mahadeo Pande and 
others and Musammat Pano Kuer could 
not obviously sell it away. Mr. Manuk con¬ 
tends that here there is an inconsistency 
in the finding of the learned Subordinate 
Judge. His first finding being that Pano 
Kuer had a title to the lane, the subsequent 
findinj? that sh^ could not sell itnwayis 
inconsistent with that finding The plaint¬ 
iffs case was that the lane in dispute 
was the barhmottar land belonging to 
their ancestors and to themselves and tlie 
learned Subordinate Judge has found that 
this allegation i.s correct under the mis-con- 
ception that it is described in the kkasra 
under the column of '"Jagir Bishanprit, 
etc." There being no such entry in the 
kkasra the finding of the learned Subordi¬ 
nate Judge cannot be sustained inasmuch 
as itis based on a mis reading of the kkasra. 
This khas7‘a (Ex. 15) was a very im¬ 
portant piece of evidence in the case and 
the learned Subordinate Judge relies upon 
it very strongly ; and one does not know 
what would have been his decision if he 
had read the kkasra correctly. 

The documents marked Exs. 13 and 7 
which are next considered by the learned 
Subordinate Judge do not prove the plaint¬ 
iffs’ title to the lane; they only show that 
the lane was the nikas or passage of egress 
and ingress of the houses of Mahadeo Pande 
and others. The learned Subordinate Judge 
himself observes that the documents Exs. 

7, 17, 8, 11 and 12 referred to him do not 
prove the ownership of the lane to belong 
to the plaintiffs. As regards the snle deed 
(Ex. ID) the leaned S ibordinate Judge 
refei's to the eastern boundary thereof 
which is shown as Galimai nala Bisessar 
Pande. This is the deed by Avhich the 
defendant purchased the house marked P. 
Bisesar is one of the plaintiffs in this case 
and from the description of the eastern 
boundary of the house marked F the learn¬ 
ed Subordinate Judge comes to the conclu¬ 
sion tnat the lane in dispute belongs to 
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Bisesar' Bande. It is, however, pointed but 
by Mr. Manuk that the lane there referred 
to is the’ lane to the east of the house 
marked K which is not in dispute in the 
present case. The dispute relates to the 
lane lyine:tothe south of the house mark¬ 
ed V and the description of the southern 
boundary in tliis deed (Ex. l!)j is 
meve\y-g<ili <nnad raif, i. c., a lane which is 
a passage for ingress and egress. This 
does not ^how that tlie lane in flisimte 
■belongs to Bisesar I’ande and the dilTerent 
descriptions of the eastern and the 
southern boundaries in the same document 
arc remarkable. 

There is thus a serious error in tlie.judg¬ 
ment of the Subordinate Judge as regards 
Ex. 15 and as I have said it is impos¬ 
sible to say what the decision of tlie Sub¬ 
ordinate Judge would have been if he had 
correctly read Ei. 15. Further he has 
considered only one of the boundaries given 
in Ex. 19 and has not considered the 
southern boundary thereof which was very 
important. I am, therefore, of opinion that 
thedicision of thelearned Subordinate Judge 
cannot be maintained. The decree appeal¬ 
ed against must, therefore, be set aside 
and the appeal remanded to the Subordi¬ 
nate Judge for disposal after reconsidering 
the evidence in the case. Costs will abide 
the result. 

• ' Z. K. Decree set aside: 

Case remanded 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 142 of 1922. 

June 1, 1925. 

Present: —Mr. Justice Lindsay and; 

Mr. Justice Kanhaiya Lai. . 
SHIAM LAL—DfiFaN DINT— 
Appellant 
versus 

RADHA BALLABH AND OTHERS— 
Plaintiffs and BALMAKUND 

AND OTHERS—DEFENDANTS—. 

r( - Respondents. 

Partition—Improvements made by co-skarer— Con¬ 
tribution, right of—Consent of co-sharers, whether 
Necessary—Civil Procedure Code {Act V of VJOS), s. It 
"—Point'left undecided, whether can be raised in a sub- 
> Res judicata; 
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To entitle a tenant'-in-common to an allowance on a 
partition in equity for the improvements made by 
him on tlie premises it is not necessary for him to 
show.tlie assent of his co-tenants to such improve- 
monls or a promise on their part to contribute their 
share of the expense; nor is it necessary for him to 
sliow a pivviou.s request to them to join in the im- 
))roYemcnts and their refusal. The only good faith 
reipiired in sueli a case is that the improvements 
should liavc lieeii made honestly for the purpose of 
improving the property and not for llic purpose of 
mnliarrassing tlie c<i-tenanls or encumbering their 
estate or Iiindering partition, [p. 824. cols. 1 &2.] 
Wlieie, however, one joint tenant or tenant-in-com- 
iiii'U Clivers the wliole of tlie estate with valuable 
inqn’ovc iiients .so that it is impossible for his cy-tenants 
to obtain their share.s of the estate without including 
a part of the improvements so made, the tenant making 
the imfirfiveinenls wouhl not he entitled to com- 
ponsalii'u therefor notwithstanding that he may have 
added gn'ally to the value C'f the land, masinuch as 
it would he 111 '* improver's own folly to extend his 
own improvement.*; over the whole, estate. It would 
he unjust to permit a co-tenant at his pleasure to 
eliarge anotlior tenant with the cost of improvements 
lie may not liave di sired. In such a case the im- 
jiroviT stands as a mere volunteer and cannot, lyithout 
the consent of liis co-tenants, lay the foundation for 
charging him with improvements, [p. 824, col. 2.] 

Where a co-tenant is charged with the cost of 
im])rovements made by another co-tenant, the charge 
will not he f<ir the price of the improvements hut only 

with Ids proportion of the amount wldch at the tune 

of the partition the improvements add to the value 
of llie jirend-ses. From tins amount he will 
< nlitlc<l to de<luct any .sum in respect of which no 
may have a just claim for use and occupation o 
lii.s share of tlie property enjoyed by tlie co-tenan 
making the imiirovoments. [p. 825, col. 2.] 

First appeal from a decree of the oud- 
ordinate Judge, Muttra, dated the 30tn 
January 1922. 

Mr, Astuana, for the Appellant. 

Dr. K. N. Katju, for the Respondents. 
JUDGMENT.— The subject-matter oi 
the dispute in this case is a three-store)eo 
house situated in the town of Muttra. 
the2()th May 1911, the site of this 
and certain materials were sold hy ^ 
separate deeds of sale. The site of 
house was sold to one Ram Chand l'® 
Chander who is the own brother of 
present appellant Shiam Lai. The 
were sold to a man named Jarona D^ 
were afterwards sold by him to Ram 
the man whose name has just been nie 
tioned. The site was sold for Es- 40U 
the materials for Rs. 250. . . * a At 

Byth these sale deeds are j„,g 

pages 21 et seq., of our record. The 
were GopalDas and his son 
latter was acting for himself and for n 


minor sons. 


. Jt.appears that after these salesJook pl^?^ 


N 'QQPitin aeyit.it wopfiutp the fiartiesi tii.agitaie it ..Ram Chander re-built tne nouse, ^ 

’ Bubsequent Suit. Q)'.'823; col. ^ _ --m —bv 


the year 


1914 a suit wis filed by 
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Lai and others who were members of the 
family of Gopal Das. This suit was broufflit 
in the Court of the A<lclitional Sul^onliiiate 
Judge of ]\[uttra. on the allegalioii that tlie 
sales made by CJopal Das, his sons an<l 
grandsons were not binding inasmuch as 
the property whicli l\ad l)ecn sold was 
joint family property. The plaintitfsalleged 
themselves to be members of a joint 
family with Gopal Das, and they, therefore, 
asked that the deeds of sale might be can¬ 
celled and that Ram Oiiander might he 
ejected from the premises. 

Ram Chander defended this suit and 
raised a variety of pleas. He denied that 
the family of the plaintitTs and Gopal Das, 
his vendor, was a joint family. He denied 
that the property was joint family ]>roper(y 
and pleaded that he had acquired the wliole 
of these premises from Gopal Das. He set 
up a defence under s. -11 of the Transfer of 
Property Act and pleaded moreover that 
in no case could he be ejected without 
payment by these plaintiffs of the sum of 
Rs. 5,000,the amount which he had spent on 
the re-erection of the house. 

This suit was decreed in the Court of the 
Subordinate Judge of Muttra to this extent, 
namely, that the plaintitTs were given a 
decree for joint possession of the premises. 
That decree was upheld in appeal in this 
Court bv the judgment in First Api)eal 
No. 199 of 1916 which was delivered on the 
2nd of January 1C19. 

Mitthu Lai and his co-plaintitTs having 
thus got a decree for joint possession the 
suit out of which this appeal has arisen a as 
instituted in November 1020 by Radlui 
Ballabh and others, some of the successors- 
in-interest of the plaintiffs in the earlici 

suit. The suit is a suit for partition. I he 

learned Subordinate Judge has ordered tke 
sale of the premises and has directed dis¬ 
tribution of the sale-pruceeds according to 
the shares of the parties. We gather from 
the judgment of the Court below thatbluam 
Lai, the defendant,-appellant now owns 
■45/72 of the house. Shiam Lai, it may be 
mentioned, alleged that in a partition arrived 
at between himself and liis brother Ram 
Ohandar this house had fallen to his sliare. 
It farther appears that since the dale of 
•the earlier suit Shiam Lai or his brother 
_ .Ghander had been buying m some of 
■ ,th.e.:sWrvSoitho other co-tenants. - 

, ’ 'One of. th'e-;chims mide.by t !:o 

. appellant Shiam Lai in t ins suit I'U’ parti¬ 
tion was that he was entitled to cmim Lorn 


the plaintilT-s a sum of Rs. 5,500, on account 
of improvements which he had made on the 
liroperly 'riu‘ Sid^ordinate Judge came to 
the conclusion that it might l)C inferred 
that he had spent a sum of Rs. 5,000 on 
re-building these premises. Compejisatiou, 
however, was refused to Shiam Lai on the 
ground lliat he and his predecessor Ram 
('hander were only trespassers and that he 
laid out the money at his own ri.sk. 

It is this lindiug which is contested here 
and it is argued on liehalf of Shiam Lai that 
the judgment of the Court below is erro¬ 
neous. it i.s said that in these partition 
proceedings he is entitled in equity to com- 
liensatiou for the money he laid out in re¬ 
storing these premises. 

On the other side it has been argued that 
this question of compensation is no longer 
open in view of the findings which were 
come to in the earlier suit of 1914 to which 
we have referred. 

A copy of the judgment of the Additional 
Subordinate Judge in tliat earlier suit is to 
be found at page 27 of our record. In tliat 
case the learned Subordinate Judge was 
asked to hold tliat the plaintiiTs couUl not 
recover po.ssession of the premises without 
paying to Ram Chander the money which 
he* had laid out in re-building the house. 
The learned Subordinate Judge refused to 
decide this que.stion. He stated that at 
tliat stage it was not necessary to decide 
this issue but that subsequently in a parti¬ 
tion suit, if the rules of equity would allow, 
Ram Chander would be entitled to receive 
compensation for repairs and improvements 
elTected by him. 

When the case came up to the High Court 
the same plea was again raised on behalf of 
Ram Chander. and this Court agreeing with 
the judgment of the Court below was of 
opinion that Ram Chander could not de¬ 
mand that the plaintiffs in that suit should 
pay him money for compensation as a con¬ 
dition precedent to their getting a decree 
for possession. 

We have considered carefully the judg¬ 
ments in this earlier suit and we are -of 
opinion that there is no solid foundation 
for the argument that the question of this 
claim to compensation as now, raised is res 
judicata between the parties. All that was 
held in the earlier case was that. Ram 
Chander, who was then in possession of Uie 
house, .could not insist that the plaintiffs 
should pay him compensation, before, they 
were entitled *U) gel joint poisession. It 
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seems to us that the question of any com¬ 
pensation which might be allotted at the 
time of partiiioii was left open in these ear¬ 
lier proceedings. 

We have now to consider what the law is 
regarding a claim of this kind. We have 
been referred in the course of argument 
to a treatise by a learned American Author, 
“Freen.anon Co-tenancy and Partition.” Ac¬ 
cording to this learned author the law is as 
follows We cpiote from para. 509 at page 
678 of the book :— 

“The fact that a co-tenant has located 
upon a particular portion of iheland.s of the 
CO tenancy and has enhanced its value by 
making improvements or by reducing it 
from a wild stale to one fit for profitable 
cultivation, is a circumstance always deemed 
worthy of the attention of a Court charged 

with the duty of making a partition. 

The law declines to compel one co-tenant to 
pay for improvements without his authoriza¬ 
tion but it will not, if it can avoid so in¬ 
equitable a result, enable a co- tenant to take 
advantage of the improvements for which he 
has contributed nothing. When the com¬ 
mon lands come to be divided,an opportun¬ 
ity is offered to give the co-tenant who has 
enhanced the value (if a parcel of ihepie- 
mises the fruits of his expenditure and in¬ 
dustry, by allotting to him the parcel so 
enhanced in value, or as much thereof as 
represents his share of the whole tract. It 
is the duty of equity to cause these im¬ 
provements to be assigned to their respective 
owners (whose labour and money have been 
thus inseparably fixed on the land) so far as 
can be done consistently with an equitable 
partition.” 

Continuing in para. 510 the learned 
author quotes the opinion of the Supreme 
Court of the Stales of New York in the fol¬ 
lowing language 

“Where one tenant-is-common lays out 
money in improvements on the estate, al¬ 
though the money so paid does not in strict¬ 
ness, con.stitute a lien on the estate, yet a 
Court of Kijuity will not grant a partition 
without fir4 directing an account and a 
suitable compensation. To entitle the 
tenant-in-common to an allowance on a 
partition in equity for the improvements 
made on the premises it does not appear to 
be necessary for him to show the assent of 
his co-tenants to such improvements, or a 
promise on their part, to contribute their 
share of the expense; nor is iknecessary for 
them to show a previous request to join iu 


the improvements and their refusal. The 
only g )jd faith required in such improve¬ 
ments 13 that they should be made honestly 
for the puriio.se of irnprovijig the property 
an I not for embarrassing his co-tenants or 
encumbering their estate or hindering parti¬ 
tion. But if one joint tenant or tenant-in¬ 
common covers the whole of the estate with 
valuable improvements so that it is impos¬ 
sible for his co-tenant to obtain his share of 
the estate wdthout including a part of the 
improvements so made the tenant making 
the improvements would not he entitled to 
compensation therefor notwithstanding they 
may have added greatlj* to the value of the 
laud becau.ee it would be the improver’s 
own folly to extend his own improveu t-nts 
over the whole estate and because it would 
he unjust to permit a co-tenant at his 
pleasure to charge another co-tenant with 
improvements he may not have desired. In 
such a case the improver stands as a mere 
volunteer and cannot without the consent of 
his co tenant lay the foundation for charg¬ 
ing him with improvements.” ^ . 

From the above statement of the princi¬ 
ples which govern the award of compen^- 
tion on partition it is apparent that the 
re.il difficulty arises in those cases where, as 
here, the property i«! not susceptible of phy- 
sical division. In the pre-ent instance we 
find that the house in dispute, althongn 
of three storeys, is not a large house, and 
as the co-sharers are many it would be quite 
impossible to make any physical diyhion 
of the premises and so the learned Judge 
has been obliged to resort to the provisions 

of the Partition Act of 1893 and to 
a sale with the further direction that tne 
sale-proceeds are to he divided between tn 


interested parties. t 

It is laid down in the above statement 

the law that it is essential that the 
claiming compensation should have act 
in good faith. In the present case we tnins 
it may fairly he said on behalf of j 
Lai or his predecessor that he acted . 
faith in the sense contemplated, that is 
say, he made the “improvement *1 

for the purpose of improving the P^^P i 
and not in order te embarrass the 
co-tenants or to encumber 
hinder partition. He had no \he 

in view for apparently he was 
impression that by the purchase ® 
the year 1911 he had become the 
the whole of the estate. The law jq 

in thn quotation made 
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claims for compensation on account of" im¬ 
provements.” In this present case it is wo 
think possible to say that the matter stands 
on a somewhat different footing for if care¬ 
fully examined it seems to us that what have 
been called impiovements in the course 
of the trial were really repairs. It is clear 
on all hands that when the appellant's pre¬ 
decessor bought these premises the pro¬ 
perly was in ruins. There is evidence to 
show, that a long time before tlie purchase 
was made the house had been a three 
storeyed house. When Ram Chaiider 
bought in the year 1911 the two upper 
storeys had disappeared, there was only the 
lowest storey and that was in ruins, and 
it is quite tdear that as matters then stood 
the property was quite useless and un¬ 
profitable. It may be mentioned here that 
Gopai Das and tlie otlier members of the 
very large family to which he belonged did 
not' reside in Muttra; some of them we are 
told resided in the Aligarh Dislrictandolhers 
of them at Calcutta, and it seems reason¬ 
able to suppose and there is evidence to that 
effect, that these people, being absentees 
had neglected these premises and allowed 
them to fall into decay. We find then 
that Ram Chander buys these premises iii 
a state of ruin and thereby becomes a co- 
tenant. He spent a sum of money in re¬ 
instating^ the premises and making them 
fit for occupation. Having regard to ail 
these circumstances we think that he may 
fairly be h.-Id entitled to some compensa¬ 
tion for re instatement. He has, by the 
money he has laid out converted this 
building into something which is of use 
and which can bring in profit. In the 
state it stood when he purchased it was 
worth little or nothing at all. 

We have decided, therefore, that in the 
circumstances to which we have referred, 
the defendant-appellant is entitled to some 
compensation, and we now proceed to 
determine what the amount of that compen¬ 
sation should be. 

There is no very definite evidence on 
this point on the record but in his own 
statement which is to be found at pas® II 
of the record Sliiam Lai stated that he had 
spent Rs. 5.000 or Rs. 6,000 in restoring 

these premises. This restoration he said, 
had taken place some ten years before the 
date on which he was giving his evidence. 
That would fix the date of the restoraUon in 
or about the year 1912. Obviously ahuim 
was not able to produce any detailea 


account of his e.^penditure on these parti¬ 
cular I'remises. It seems from his dejjosi- 
tion that at tiiut time he built three oilier 
houses as well and that he had spent f-ome 
Rs. 25.00J in erecting all four. He called 
two Witnesses Parbhu Lai and ilunshi 
Abdullali, one of whom is a contractor and 
the other a sub overseer, and these men 
were examined with reference to an estimate 
which is ]>rinted at page 38 of our record 
and marked Kx. A. It may lie mentif'iied 
here that both these men were called as 
witnesses in the earlier suit of 1914 and 
that this very estimate was produced in 
that case. Both these men who have some 
pretensions to be experts and who diew 
up this estimate jointly, fixed the costs of 
re-building these premises at Rs. 5,480. Of 
course, wlien all is said and done this is 
an estimate only. They themselves liave 
no direct knowledge of the money that was 
actually spent in re-building the house. It 
was on these materials that the Court 
below came to the conclu.sion tliat in all 
probability Shiam Lai’s predecessor Ram 
Chander had spent about Rs. 5,000 in re¬ 
instating the property nowin dispute, and 
all things considered, we are of opinion 
that tlie conclusion of the Subordinate 
Judge is substaniially correct. We should, 
therefore, he prepared to allow Shiam Lai a 
suniof Rs. 5,0>'0 by way of compensation, hut 
there is another fact which is to be taken 
into account and tliat is that Shiam Lai and 
his predecessor, so far as we can see liave 
liad the exclusive use of these pre¬ 
mises for a considerable period. We do 
not know on the present state of the record 
whether the plaintiffs wlio are now seeking 
partition have received from Shiam Lai 
any profits accruing since the time when 
they were admitted to joint possession 
under the decree of this Court. We may 
refer in this connection again to para. 510 
of Freeman's book where, dealing ivith the 
question of compensation for improvements, 
the author says 

The co-tenant against whom the improve¬ 
ments are charged will, therefore, be 
charged not with the price of the imi rove- 
menfs luit only with his proportion of the 
amount wliich at the lime of the partition 
they add to the value of the premises. 
From this amount he will also be entitled 
to deduct any sum of which he may have 
a just claim for use and occupation of his 
moiety enjoyed by the co-tenant making 
the improvements,” 
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AVe feel, therefore, that we must allow 
these plaintiffs some set-off on account of 
the use and occupation of these premises 
by tiie appellant and his predecessor. Xo 
delinite material is to be found on the 
record but we think, having regard to the 
value which is put upon the premises and 
to the prnl)able rent which a building of 
this description would bring in, we shall 
not be doing the defendant any injustice 
if we hold that during the i)eriod of his 
occupation he has recouped himself to the 
extent of Rs. 1,000. Deducting this sum 
of Rs. 1,000 from the Rs. 5,000 just mention¬ 
ed we come to tlie conclusion that the 
appellant is entitled to compen.satiun to 
the extent of Rs. 4,000 from the sale-pro¬ 
ceeds. The decree of the Court below, 
therefore, is modiiied and it is now declar¬ 
ed that on sale of these premises the 
defendant-appellant will lie entitled to 
deduct Rs. 4,000 out of the sale-proceeds. 
The balance can then be distributed 
amongst the various co-owners in propor¬ 
tionate shares. As regards costs we leave 
the parties to pay their own costs in both 
the Courts. 

z. K. Decree modified. 


CALCUTTA HIGH COURT, 

Civil Rule No. 885 of 1924. 

November 25, 1924. 

Present :—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Chakravarti. 

KAILASH CHANDRA DATTA— 
Defen'oant—Petitionek 

VSXlS 

SADAR MUNSIF, SILCHAR— 
Plaintiff—Opposite Party. 

Company, meeting of, what amentnts to—Articles of 
Association — Share-holders' meeting and passing of 
resolutions, whether meeting of Company—Receiver of 
assets of Company, when caji be appointed. 

The only proper ways in which a meeting of a 
Company can be called are either by the Directors in 
accordance with the provisions of the Articles of 
Association or by tlie share-holders on requisition 
also in accordance with the provisions of the Articles 
of Association. A meeting of a Company may also 
be called by a direction of the Court to the Liquida¬ 
tor in winding up proceedings. The mere fact that 
certain persons who happen to be the share-holders 
pf a Company met, together at a private house, and 
» ptitpbfted to paSs resolutions appointing Directora, etc., 
does not make that a meeting of the Company. For 
4 meeting to b{va meeting of the Company it must 


bo a meeting convened in one of the ways mentioned 
above and convened strictly in accordance with the 
Articles of Association, [p. 827, col. 2.] 

A Court lias no jurisdiction to appoint a Licpiidator 
to conduct tlie bu.siness of a Compan)' except in a 
debenture-holders’ action when the business and 
assets of the Ccaupany have been charged with the 
l)ayment of the claims of the debenture-holders, [p. 828, 
coj, 1,] 

Rule against an order of the Munsif, 
Silchar, dated the 27th June 1921. 

Mr. R. Das, Advocate-General, (with 
him Babus Govinda Chandra Dcy Roy, 
Nnrendra Kumar Dose, Jlemendra Kumar 
Das and HIran Kumar Roy), for the_^Peli- 
tioner. 

Dr. S. C. Basak (with him Bal)u Priya 
Nath Daft), for the Plaintiff. 

UahnSnrendra Nath Oa/ta, Senior Govern¬ 
ment Pleader, for the Deputy Commissioner 
of Cachar. 

JUDGMENT. 

Greaves, J.— This is a Rule seeking to 
set aside certain proceedings to which I 
shall presently refer. The facts are as fol¬ 
lows. There is a certain Insurance Company 
called Arya Insurance Co., Ltd., wliich has 
its registered office at Silchar. Apparently 
disputes had arisen witli regard to the 
management of the Company and some 
time in the year 1922 one Jogesh Chandra 
Mazumdar. a share-holder in the Company 
instituted a suit in the Court of the Sub¬ 
ordinate Judge for a declaration that 
certain persons were no longer Directors of 
the Company. In the Course of the suit 
an application was made for the appoint¬ 
ment of a Receiver to carry on the business 
of the Company and an order was made ap¬ 
pointing a Receiver who thereupon took 
charge of the business of the Company. 
Then ultimately the suit was decreed ana 
a declaration was made to the effect that the 
defendants had ceased to be Directors of th® 
Company. On the lOth April 1924, the 
Subordinate Judge directed the Receiver 
to hold a meeting of the share-holders to 
pass accounts and deal with other mattero. 
On the 28th April in the same year the 
Receiver issued a notice calling 
of the Company on Sunday the 
at 8-30 in the morning at the regist®J’ 
office. On the ISth May the same gen le- 
man who had sued in the Court of 
Subordinate Judge instituted a suit m 
Court of the Sadar Munsif at Silchar ^ 
declaration that the petitioner before us a 
certain other, persons were* not comp 
to act as share-holders of the 
that their shares were invalid. No 
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tion was asked for in the plaint, but a peti¬ 
tion was presented to the Munsif with the 
plaint asking for a temporary injunction 
restraining the petitioner and the other 
defendants from acting as share-holders of 
the Company. No notice was given to the 
petitioner. But one of the share-holders 
sought to be restrained happened to be a 
Pleader in the Court of the Sadar Munsif 
of Silchar: and then and there he was asked 
verbally to show cause on the following 
day. On the following day, that is the 17th 
May this Pleader share-holder apparently 
showed cause before the Munsif and the 
Jilunsif passed an injunction in a somewhat 
curious form not restraining the share¬ 
holders in question from voting at the 
meeting which would have been the natural 
order to make but restraining the Company 
who was defendant No. 22, from holding 
a meeting until further order. The Re¬ 
ceiver appointed in the Court of the Sub¬ 
ordinate Judge was not a party to the suit 
in the Munsifs Court, but notice was given 
to him for his guidance. The other de¬ 
fendants who did not a]>pear on that day 
and who had not been served were directed 
to show cause on the 9th June. The order 
for injunction was not served upon the 
petitioner before us. The order apparently 
was hungup on the door of the registered 
office of the Company on Sunday morning. 
At 8-30 A. M., the hour fixed for the meet¬ 
ing, the door of the registered office of the 
Company was found closed by those share¬ 
holders who came there to attend the meet¬ 
ing. On the same day, the 18th of May, 

the petitioner and some other share-holders 
who came to attend the meeting called for 
the morning of the 18th, proceeded to a 
private house near by and held a rneeting 
whereby they purported to appoint Directors 
and sent a copy of the resolution which 
they purported to pass to the Receiver and 
to the Subordinate Judge. On the 19th 
May the Receiver reported the matter to 
the Munsif. On the 21st May the Munsif 
issued orders on the persons present at the 
meeting held at the private house on the 
18th May to show cause why they should 
not be prosecuted under ss. 188 and 143, 
Indian Penal Code, cause to be shown on 
the 26th of May. On the 13 th June the 
Munsif purported to grant sanction to pro¬ 
secute under ss. 188 and 143, Indian Penal 
Code. On the 23td of June the petitioner 
got a certified copy of the order of the 13th 
June to which I have just refoi’red with a 


view to prefer an appeal against that order. 
On the 27th June the Munsif came to the 
conclusion that no order could be made 
under s. 188 of the Indian Penal Cofle and 
he accordingly cancelled his order of the 
13th June and directed the parties to 
adduce any witnesses they wanted to 
call on the 12Mi July. By the 12th 
Julv the Munsif seems to have awakened 
to the fact that this order was also 
wrong an<l that he could not on his 
own motion direct llie parties to show 
cause on the 12th July and accordingly on 
that date a petition was presented by the 
plaintiff for leave to proceed again.st the 
present petitioner in conteinj)! proceedings. 
A))parent)y leave was given on tliat ])etitiun. 
The order which is now sought to be set 
aside is the order of the 27th June R‘24 
to which 1 have just referred. 

These are the facts and one has only got 
to state them to see that there has been 
error at every stage in these proceedings. 
It seems to me sullicient to say that the 
order of the 27th June 1921 cannot stand 
on the ground that the meeting that was 
held on the IStli of ^lay was not a meeting 
of the Company and there was not, therefore, 
a breach of the injunction of thelTth May 
even assuming that that order was properly 
passed and even assuming that it was not 
necessary to serve it on or to give notice to 
the petitionerbeforeproceedingsagainst him 
in contempt could be taken. That I think 
is really sufficient to dispose of the matter. 

There are proper ways in which a meeting 
of a Company can be called either by the 
Directors in accordance with the provisions 
of the Articles of Association or hy the 
share-holders on requisition also in accord¬ 
ance with the provisions of the Articles of 
Association. There is only one other way 
of which I know, apart from any special 
Article of Association, that a meeting of 
a Company can be called and that is by 
a direction of a Court to the Liquidator in 
winding up proceedings. The mere fact 
that certain persons who happened to be 
share-holders of the Company met together 
at a private house and purported to pass 
resolutions appointing Direcrors and so on 
does not make that a meeting of the Com¬ 
pany. For a meeting to be a meeting of 
the Company it must be a meeting con¬ 
vened in one of the ways to which I have 
referred and convened strictly in accordance 
with the Articles of Association. 

The result is that the order of the 27th 
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June 1921 was Avrong in toto and there was 
no breach of that order as no meeting of 
the Company was held on the I8th ofAlay 
rJ21 as the Mnnsif seems to have thought. 

It is not necessary for the purposes of 
this Rule to go into the various irregithri- 
ties thitare disclosed on the facts that I 
have staled. But I must say that it is the 
first time that I have heard of a Court 
assuming jurisdiction to appoint a Receiver 
to conduct the busiue.ss of a Company 
unless the Receiver is appointed in a 
debenture-holders’ action when the busines 
and assets of the Company have been 
charged with payment of the claims of the 
debenture-holders. Apart fi'oin that, in my 
opinion, there is no jurisdiction in a Cnurt 
to appoint a Receiver of a Company. If it 
is necessary to protect tlie assets of a 
Company other means must be sought which 
are provided by the provisions of the Com¬ 
panies Acts. 

In the result we mnke the Rule absolute. 
The plaintiff-opposite parly must pay the 
costs of this Rule. 

Chakravarti, J.—I agree. 

z. K Rnk made absolute. 


MADRAS HIGH COURT. 

Civil Revision Rktitiun No. 627 of 1922. 

Noveml)er 20, 1924. 

Present: —.Mr. Justice Spencer. 

CHANGANATH KUTTAPPA NAIR— 

Petitioner 

versus 

POOPPIL alias VALAMARUDM 
VANIYATHERLAKStlMI VARASIAR 
AND oTHEi s—R espondents. 

Civil Procedxire Code (Act V of 1908), 8s. 151, 152 
—Practice—Variation between judgment and decree— 
Amendment of decree—Appellate Court, powers of — 
Omission to file memo, of objections, effect of. 

Where there has been an appeal against a decree any 
order to amend the decree so as to make it agree with 
the judgment should be passed by the Appellate Court, 
[p. 828, col. 2.] 

Where a decree of the Court of first instance which 
is not in accordance with the judgment is confirmed 
in appeal, the Appellate Court has power even after 
disposal of the appeal to amend the decree so as to 
bring it in accordance with the judgment, [p. 823, col. 

The only executable decree is that of the Appellate 
Court which incorporates the decree of the lower 
Court when it condrms it. Although the mistake 
might have been corrected by means of a memo, of 
Objection* at the time when the Appellate Court had 


fnguiiiance of the case, the omission to do so will not 
have the effect of taking away the plaintiff’s inherent 
right to have a decree in accordance with the judg¬ 
ment passed in his favour, [ibid.] 

Muhammid Sulaiman Khan v. Muhammad Far 
Khan, 11 A 2G7 at p. 274; A. W. N. (1899) f>5; 13 Ind. 
Jur. 427; G Ind. Dec. (n. s.) 508 and Sakieo Gir v. Deo 
Dutt Misir, 2J lad. Cas. 5J; 37 A. 323; 13 A. L. J. 449, 
relied on. 

Petition, under s Ho of Act V of 1908, 
praying the High Court to revise an order, 
dated the Srd February 192i^, in M. P. No, 468 
of 1921, on the file of the Court of the Sub¬ 
ordinate Judge, South Malabar, Calicutt, 
in A. S. No. 25 of 1919, in the said Court 
(0. S. No. 42ti of 1917, on the file of the 
Court of the Additional District Munsif 
of Tiriir.) 

Mr. P. Govinda Menon, for the Appellant. 

Mr. D. A. Krishna Variar, for the Re¬ 
spondents. 


JUDGMENT. —The preliminary decree 
is not in accordance with the preliminary 
judgment as in the plaint the mortgagee 
asked for the mortgaged property to be 

sold and for payment of the amount found 
to be due to him out of the sale-proceeds 
and the judgment of the Court was “the 
suit is decreed as played for”; but the 
preliminary decree, as drawn up, did not 
provide for any payment being made to 
the plaintiff but provided for payment of 
the amount found to be due to a subsequent 
mortgagee and the balance to the mort¬ 
gagors. 

There was an appeal which was dis¬ 
missed with a slight modification as to 
the personal remedy. 

Now the Subordinate Judge, after dis¬ 
posing of the appeal, has declined to 
bring the P'irst Court’s decree in accordance 
with the judgment. 

I think he was wrong in thinking that he 
had no power to amend the decree and in 
declining jurisdiction. It was held in 
Shivlal Kalidas v. Jumaklal Nathiji D^sat 
(1) and numerous other cases that where 
theie has been an appeal any order to amend 
the decree so as to make it agree with 
the judgment should be passed by the 
Appellate Court. As observed by 

Edge, C. J., in Muhammad Sulaiman Khan 

V. Muhammad Yar Khan (2), if the ongma 
Court were allowed to amend its 

the result might be that it would becom 

essentially a different decree from tn« 


(1) 18 B. 512: 9 Ind. Dec (n. s.) 870. - j 

(2) 11 A. 267 atp. 274: A. W. N. (IB99) 5o; 

JiU‘. 427; 6 Ind. Dec. (n. s.) 598, 
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■which the Appellate Court intended to con¬ 
firm. The only executable di'cree is tliat 
of the Appellate Court wliich incorporates 
the decree of the lower Court when it 
confirms it. No doubt the mistake might 
have been coriected by means of a memo, 
of objections at the time when the Appel¬ 
late Court had cognizance of tne case. 
But this omission will not have the elYect 
of taking away the plaintifi's inherent 
right to have a decree in accordance 
with the judgment passed in his favour 
[vide Sahdeo Gir v. I co DuttMiSiv (3j.i 
1 observe that the final decree does pro¬ 
vide for payment of what is declared 
due to plaiuiiif out of the sale-proceeds, 
but as the ol)jection iliat, tliis being so, 
it will be unnecessary to amend the pre¬ 
liminary decree was not the ground of 
the Subordinate Judge’s order declining 
jurisdiction, it may be left for considera¬ 
tion when the petition for amendment is 
finally disposed of. I set aside the order 
of the Subordinate Judge and direct him 
to take the petition on tile and (li.^pose 
of it according to law. The respondent to 
pay the petitioner's costs of this civil 
revision petition. 

V. N. V. Order set aside. 

Z. K. 

(3) 29 Ind. Cas. 30; 3? A. 3^3: 13 A. L. J. 419. 


ALLAHABAD HIGH COURT. 

Execution First Appeal No. 379 of 1924. 

May 29, 1925. 

Present: —Mr. Justice Sulaiman. 

HET RAM alias UDlT NARAIN— 

JUDGMBNT-DfcBTuR—APPELLANT 

versus 

RAJA DAT PRASAD SINGH- 
Decrbe-Holder—Respondent. 

Civil Procedure Code {Act Vof 1908), 0. XXXIV, 
rr. 5, 10—Mortgage suit—Decree for sale—Final decree 
—Costs incurred in execution, whether can 6e added 
to moHgage-vioney—Mortgagee, personal liability of. 

There is no provision in r. 5 of O. XXXIV of the 
0. P, C. that costs incurred subsequent to the passing 
of a final decree for sale on a mortgage should also 
be added to the mortgage-money. The scheme of the 
rules is that the mortgaged property is liable for 
the costs properly incurred even subsequent to the 
preliminary decree, but it does not follow that all 
kinds of costs wliich are incurred after the final 
dscres are to be added tg the mortgage-money. 
Rule 10 of the Order cintemplates that when the time 
for final adjustmant arrives ths Court has to add to 
{he mortgage-money such costs as have been pro- 
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perly incurred since the decree and till the lime of 
actual p.\\inenl. hut the costs mentioned in (lie rule 
are costs whieh are luojjeily incurred in the suit in 
carrying out the directions contained in l!ic de rec 
and do not include cost.s incurred in siibsc(|ii(-iit 
otqections to c.xeoution pi'ocefrJings <.r jji a])pcjils Iri m 
orders passed in execution. U’liese costs are incurred 
ixr proceedings scparulcly numhered and treated as 
quite disli.ict and iiutepciKleiit from the suit il.self. 
Costs awarded iii subsequent jn’ocecdings or in 
appeal from sucli luocceiiings must be sejiarately 
ta.xed and realized by se|iarate execution against the 
mortgagor personally. [\y cols 1 2.j 

Execiuioii first appeal from a decree 
of the Subonliiiate Judge, Muttra, dated the 
30tli August iyj4. 

Mr. GuUari Lai, for the Appellant. 

Mr. lb’. N. Gupta, for the Respondent. 

JUDGMENT. —Tills execution appeal 
arises utider the following circumstances. 
A preliminary decree for sale was passed 
on the 4th of March 1910. Tliis decree was 
made final on the 30th of April 1915. In 
1917 the decree-holder put in an application 
for execution. After liis decree had been 
partially satisfied the execution case was 
struck off by an order dated the Uth of 
December 19J0. Tlie decree-holder appeal¬ 
ed to the High Court and iiis appeal was 
allowed on the 27tli of February 1923 and 
the case sent back to the C.’ourt below 
with directions to re-adinit the application 
for execution. The High Court awarded 
the decree-holder Rs. lGG-8-0 as costs of the 
appeal. 

The decree-holder has put his decree for 
costs in execution against the judgment- 
debtor personally. The judgment-deblor 
filed objections to this execution pleading 
that this amount ought to be added to the 
mortgage-money and realized exclusively 
by sale of the mortgaged property and that 
the decree for costs .should not be executed 
against him personally. This objection has 
been disallowed by the Court below, hence 
this execution appeal. 

The learned Advocate for the appellant 
contends that under O. XXXIV, r. 10, C. 

P. C., it was imperative on the Court below 
to add to the mortgage-money the costs 
incurred since the decree and before the 
actual payment, and that, therefore, the 
Court had no pow’er to e.^ecute this decree 
against the judgment-debtor personally. 

I am unable to accept this contention. 

If w’e look to r. 4 of 0. XXXIV, it wdll be 
apparent that the preliminary decree wliich 
is to be framed is to direct that the amount 
realized should be applied in pa\nnent of 
what is declared due to the plaintiff together 
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^vith e'.’Lseiiuent interest aud subsequent 
costs. Then r. 5 says, that if on or before 
the date lixed the amount declared due as 
aforesaid together with such subsequent 
costs as are mentioned in r. 10 is not imid 
then under r. 5 (2) the Court shall pass a 
decree that the mortgaged property or a 
subsequent part thereof l)e sold. There is 
no lu’ovision in r. 5 that if the iinal decree 
for sale has been passed costs incurred 
subsequent thereto should also be added 
to the mortgage-money. Reading all these 
rules together the scheme of the Code seems 
to be that the mortgaged property is liable 
for the costs properly incurred even sub¬ 
sequent to the i)reliminary decree, but they 
do not necessarily show that all kinds of 
costs which are incurred after tlie linal 
decree are to be added thereto. Rule 10 
contemplates that when the time for hnal 
adjustment arrives the Court is to add to 
the mortgage-money such costs which have 
been properly incurred since the decree and 
till the time'of actual payment, but, in my 
opinion, the costs mentioned in r. 10 are 
costs which are properly incurred in the 
suit in carrying out the directions contain¬ 
ed in the decree, for instance a mortgagee 
may be ordered to deliver title-deed of the 
property or to furnish accounts. Such 
costs as are incurred in carrying out the 
directions of the decree would be costs 
incurred in the suit which would be liable 
to be added to the mortgage money. _ 

On the other hand costs incurred in sub- 
se(iuent olqections to execution proceedings 
or in appeals from orders passed in execu¬ 
tion are costs which are incurred in a pro¬ 
ceeding separately numbered and treated 
as quite distinct and independent from the 
suit itself. It would be difficult to hold 
that r. 10 would cover costs awarded in such 
subsequent proceedings also. According 
to the practice that prevails to my know¬ 
ledge the costs awarded in such subsequent 
proceedings or in appeal from such pro¬ 
ceedings are separately taxed and are re¬ 
alized by separate execution. The final 
decree has been prepared once and for all; 
it cannot be tampered with by making 
additions to or subtractions therefrom. 
Of course at the time of the final adjust¬ 
ment when the Court has to see whether 
the decree has or has not been satisfied 
due credit has to be given under r. 10 for 
costs that the mortgagee may have incurred 
in the suit itself. 

If this interpretation of the rules were not 


correct the result may be extremely dis¬ 
advantageous to the mortgagee for whose 
benefit the r. 10 was obviously intended. 
In many suits or mortgages the personal 
remedy may be barred. Costs incurred by 
the mortgagee in meeting objections in the 
execution Department or resisting appeals 
to higher Tribunals if they are only to be 
added to the mortgage-money and cannot 
be realized against the judgment-debtors 
personally, would merely create a further 
charge on the mortgaged property which 
may not be sufficient to meet even the 
original liability. Furthermore, the mort¬ 
gagors would be immune from all personal 
liability to pay costs of futile and frivolous 
objections which they ma}' choose to raise. 
This, in my opinion, could not have been 
contemplated. I must accordingly hold 
that the costs allowed by the High Court 
in appeal from the order striking off the 
execution are costs which the decree- 
holder can realize separately by execution 
against the judgment-debtor personally and 
which he is not bound to add to the mort¬ 
gage-money. 

While in the course of delivering this 
judgment, I noticed with surprise that at an 
earlier stage in the suit 1 had appeared as 
Counsel for one of the parties but as the 
learned Counsel for the parties havestatea 
that they have no objection to my decidino 
this case. I have completed the judgment. 

The appeal is dismissed with costs mclua- 

ing fees on the higher scale. . 

z. K. Appeal dismissea. 


PATNA HIGH COURT. 

Appeal from Appellate Decree 
No. 301 OP 1922. 

March 5, 1925. 

Present: —Mr. Justice Foster. 
RAMJAS PANDEY—Defendant- 

Appellant 


versus 

AWADH MAHTON and another 

—P LA INTI PFS—RESPONDBNTS. « ^ 

Ikiujal Tenancy Act (VIIJ of wwe 

Decree ^or arrears of rent obtauicd 0 j ^fcrte 
tenants only—Decree, nature of—hjiecaUo J 
--Sale—Auclimi-purchaser, rvjhtsof. nrrears 

A decree obtaiueil by a landlorcl transf®^' 

rent in respect of a holding which ,, j against 
able without the permission of the ’-nithonl 

some only of the tenants of the hoi s> 

impleading the legal representatives -Qn{.4ecre« 

tenant as parties to the suit, is not a rem 
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within the moaning of s. l-i8-A of tlio Bengal 
Tenancy Act and in execution of sucli a decree only 
the right, title and interest of the judgment-debtors 
can bo sold. The auction-purehuser at a sjUc in exe¬ 
cution of such a decree does not become a purchaser 
of the entire holding. 

Appeal from a decision of the Additional 
Subordinate Judge, Saran, dated tlie 2i)tli 
November 1921, reversing that of the Ad¬ 
ditional Munsif, Saran, dated the 11th 
September 1920. 

Messrs. N. X. Sinha and B. B. Saran, 
for the Appellant. 

Mr. S.K. the Respondents. 

JUDGMENT. —The plaintilfs have a 
twc-thirds raiyati interest in Khatasiios. SI 
and 82, which were put to sale in execution 
on the Gth September 1918 and purchased 
by Ramjas Pande the appellant (defendant 
No. 10). The suit is for declaration that 
the sale has not passed the plaintiffs’ in¬ 
terest. 

The facts are as follows: The defend¬ 
ants Nos. 1 to G own shares in the villages 
Mohendra Buzrud, within which lies Khata 
No. 81 and Amwari Bahalia, which includes 
Khatas Nos. 82 and b3. These three parcels 
of land (81 to 83) from one holding with one 
consolidated rent. Plaintiffs have acquired 
the raiyati interest in two-thirds of each of 
these khatas in the following manner— 
by purchase from Gopal Lobar defendant 
No. 9 and one Daulat Malik, so far as Nos. 
81 and 82 are concerned; and by a family 
arrangement so far as No. 83 is concerned. 
In this Khata No. 83 one Kheta plaintiffs’ 
great uncle, had a two-thirds interest. He 
died issueless leaving brothers and nephews 
but by a family arrangement the interest 
in Khata No. 83 was made over to plaintiffs’ 
father. Defendants Nos. 7 and 8 own the 
remaining one-third interest in the three 
khatas. The holding is not transferable 
without permission of the landlords by 
village custom. 

In 1917 (after these acquisitions by the 
plaintiffs and their father) the landlords 
defendants Nos. 1 to 6 sued and obtained 
an ea: parie decree for arrears of rent. The 
suit was apparently in the form indicated 
in s. 148-A of the Tenancy Act and the 
decree is on the face of it a rent decree. 
Whether it was in fact a rent decree is an 
important question. The decree was put 
into execution and Khatas Nos. 81 and 82 
sold and purchased in September 1918 by 
Ramjas Pande defendant No. 10. If it was 
a rent-decree, it seems to me that the plaint- 
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iffs, transferees of a two-thirds interest in 
each of tlie khatas, would have no riglit lu 
oppose tlie entry of tiie auction-purchaser, 
the rent being a lirsL eliarge. On the otlier 
hand if the decree was not a rent decree, 
the_ purchaser did not necessari'y l)uy the 
entire Khatas Nos. 8i and but only the 
right, title and interest oj tin,' judgment- 
debtors. 

Now the defendants in that j-ciit suit were 
defendants Nos. 7, 8 and 9 and Daulat 
Malik. Ketha Mahlo's interest was not 
represented, his heirs not being impleaded. 
But for this defect tlie decree would pos¬ 
sibly have fulfilled the requirements of a 
rent decree in spite of the transfers made 
by Gopal and Ketha’s heirs of parts of the 
holding to the plaintiffs. But the tenants 
were a group of lohars and a. kiimri, and 
not a joint family, and the lohars could 
in no way represent the interest of Kethas 
heirs. So I find that llie decree was not a 
rent decree. I refer to Jayattara Dassya 
V. Daulti Beiva {!). 

Two points remain (o be considered. It 
is urged that the plaintiffs as transferees 
of part of the holding have no right to 
bring this suit. There appears to be some 
confusion in this argument between the 
right to sue and the right to succeed in the 
suit. The plaintiffs’ interest in the entire 
holding was threatened by the execution 
sale of two of the khatas, I think tliat fact 
constituted a valid cause of action. 

It is next urged that they should have 
sued for possession, hut the delivery of 
possession to Ramjas Pande did not take 
place till after the institution of the suit. 

The appeal is dismissed with costs, 

z. K. Appeal dismissed. 

(1) 2 Ind. Cas. 695; 57 C. 75; 13 C. W. N. 1110. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Appeal from Appellate Decree No. 29-B 

OF 1924. 

July IG, 1924. 

Present: —Mr. Kotval, A. J. C. 
Miisammat RUKHMABAl— Judgment- 

D EIITO R —A PPE L L A N T 
versus 

RAMCHANDRA— Decree-Holder 

—Respoxdent. 

Civil Procedure Code (Act V of I'J06), 0. XXT, r, 
QQ i^'^—Execution of decree—Decree passed agains^ 
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Ie<jal representative—Xotice to settle terms of sale 
pyoclamation — Sale—Oujection by judjment-iebtor 
that pri} )ert}j is not liaoU to attachment ani sale in 
execution of decree, loheiker can be entertained. 

la execution of a money-decree passed against tlie 
legal represenlativf of a deceased debtor ccilaiii 
pro,»erty was attached and notice vvas issu.d to the 
judgment-debtor under 0. XXI, r. (it) (2/ of tlie C. 
I’. C . for settling the terms of the sale proclamati'Ui. 
'I'll' ju Ig nent-debtor did not appear an<l the sale 
I ) )lc place but was not conlirined as the purchaser 
fail'd to pay tlic balance of the price within the 
jiroper time A fresh iiroclaination was suhscquenliy 
I'l’d‘red to issue and the jurlgnnenl-debtor made an 
application alleging that tlie property attached 
belonged to lier and was not liable to attachment and 
sale in execution of the decree p^assed against her in 
her rei)resenlative character: 

il :l'i, that the judginml-dcbtor having failed to 
lakj the objection at tlie lime when thisale pro¬ 
clamation was settled it was not open to licr to raise 
il I iter in the execution proceedings 

Kirpal v. Hup Kuari, ti A. 269: 11 I. A. 37; 4 


Sar. P. C. J. 4cU; 3 Ind. Dec. tx. s.j 718 fP. C..), 
f dlowed. 


Durga Charan Mandal v. Kali Prasanna Sarkar, 
23 C. 727; 3 C. W. X, 583; 13 Ind. Dec. (x. s.) 1064, 
referred to. 


Appeal against the judgment of the District 
Judge,' East Berar, Amraoti, dated the 30th 
of .November 19.3, confirming that of the 
Subordinate Judge, Daryapiir, dated the 
4th of Ausrust 19:^3. 

Mr. K. V. Ueoskar, for the Appellant. 

Mr. A. V. Khava, for the Kespondent. 

JUDGMENT,— Fur the purposes of 
this appeal the facts may be slated briefly 
as follows. On a bond executed by one 
Surebhan deceased a simple money-decree 
was passed against his widow, the appellant 
Rukhnia Bai, making her liable to the 
extent of the assets of hurebhan in her 


possession. The decree was passed on the 
l6th November 1921. In execution of the 
decree field survey No. 26 was attached as 
being the property of Surebhan on the 7th 
July 19i2. Notice under O. XXI, r. 66 t2), 
C. P. C., of the day for settling the 
sale proclamation issued to Kukhina Bai 
could not be served for several hearings, 
and finally substituted service was effected 
on the 24lh January 1923 and held good on 
the 17th February 1923. A proclamation 
of sale was ordered to issue on the 10th 
March 1923 and the sale was fixed for the 
18th June 1923. The field was sold but the 
sale was not confirmed as the purchaser 
failed to pay the balance of the price within 
the proper time, and on the 21st July 1923 
a fresh proclamation of sale was ordered 
to issue. On the 16th July 1923, Rukhma 
Bai made an application alleging that the 
field was her property having been given 

to her by Biorebhan for her maintenance 


and was not liable to attachment and sale 


in execution of ihe decree and praying for 
its release. The application was rejected, 
both the lower Courts holding that the 
objection that tlie field was not liable to 
be .sold could not be entertained'at that 
stase, not having been preferred when the 
order for sale was passed on the lOih Match 
191'3. Rukhma Bai appeals. 

Jxukhma Bai had applied to have the ex 
parte order set aside but failed and an 
appeal from the order refusing to set aside 
the e.r parte order was dismisbed. The 
order for sale tlius became final. Itw’asas 
elfective as if it had been passed in 
Rukhma Bai’s presence without the pie- 
sent objection being taken by her, or 
as if tlie objection had been taken and 
had failed. Its binding foice does not 
depend on s. 11, (J. P. C., regarding res 
judicata which does not apply to execution 
proceedings but upon general principles 
of law : ham Kirpal v. Hup Kuari (1). 
Rukhma Bai might and ought to have urged 
her objection to the sale at the stage when 
the proclamation for sale was settled and 

having failed to do so it was not open to 
her to raise it later. Durga Charan Manoal 
v. Kali hrasanna Sarkar (2; which is cited 
on behalf of Rukma Bai is directly against 

lier on the point now under consideration. 

In that case an occupancy holding was sold 
ill execution of a deciee and tlie judgment- 
debtois who contended that it was not 


saleable as they had no disposing power m 
respect of it objected to the application 
made by the auclion-purchafer after the 
confiiiua.ion of tlie sale for deliveiy of po^ 
session, it was held ihat the confirmation 
of the sale was no bar to the^ 
debtors application to have it decJai 
that the holding could not be sold m cx 
cution of the dtcree, the question being 
relating to the execution, discbaige e 
satisfaction of the decree. It was, * 

held that if the judgment debtors w 
parlies to the order for sale or were a 
ot it and did not appeal against it ^ 

weie precluded from questioning 
priety of that order and consequently o 
sale that had taken place under that o • 

The decision of the lower jg 

correct. The appeal is dismissed with cos^ 

Pleaders fee Rs. 25. , 

K. Appeal 

(1) 6 A. 269: 111. A. 37; 4 Sar. P. O. J. ^ • 

Dec (.v.s) 718 (P. CJ- 

t2)26C. 727; 3 aW.^. o86; 13 ^ ' 

1064. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeals Nos, 186, 242, 253 

AND 257 OF 1925. 

May 5, 1925. 

Present :—Mr. Dalai, J. C. 

F. S. HAY AND oTHEKS—A ccused- 

Appellants 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act o^' s. IilfS, 

Ck. XXXlII—Trial under Ch. XXXIII, when can be 
claimed—Europeaii British subject—Procedure — 
Claim not made before Committing Magistrate, whether 
canbemadeat trial—Penal Code (.IcfA’Ll of ISir)), 
ss./it, 120~B, 1,09—Criminal breach of trust hg public 
servant—Ingredients of offence — Conspiracij — "Dis¬ 
honestly," meaning of. , . 

A claim by the accused under s. 443 and a linding 
by the Magistrate are necessary ingredients for the 
application of the provisions of Ch. XXXIII of the 
Cr. P. C. If no such claim is made i‘rior to com¬ 
mitment and there is no linding by the Magistrato 
the question cannot be raised in the Court of Session, 
li such a claim is made and a linding favourai)le to 
the accused is recorded by the Magistrate, the 
Sessions Judge is bound to act under the provisions 
of Ch. XXXIII and cannot refuse to do so on the 
ground that those provisions do not apply. In the 
CAse of acceptance of the claim of the accused pci sou 
the finding of the Magistrate is final. When the liiul- 
ing of the Magistrate is adverse to the claim it is hnal. 
unless the claimant appeals and in the case of an 
appeal the decision of the Sessions Judge is liiial. 

[p. 838, col. 2.] , , . 

By the provisions of the second paragraph of s. -I lo 
of the Cr. P. C. the Legislature desired the matter ot 
the benefit of the provisions of Ch. XXXIII to he 
decided finally by the Sessions Court so as to make it 
impossible that it could be raised in the High Court 
after a prolonged trial in the Sessions Court, [ibul. \ 
The Sessions Judge has, however, no to 

determine the matter except on appeal under cl. ('-) of 
8. 443 of the Cr. P. C. tP- 8^8. col. 2; p. 839. col. 1.1 
When once an opportunity to make a claim unaer 
B. 443 of the Cr. P. C. is missed by the accused and 
the case is committed under s. 213 of the Code the 
provisions of Ch. XXXIII do not give him another 
opportunity of claiming the benefit of the special pro¬ 
visions. [p. 838, col. 2.] . _ „ ... , 

The mere fact of a person being a European British 

subject does not entitle him to the benefit o 
•Oh. XXXIII, which is devised for the benelit both 
of a Europen British subject and an Lidian British 
subject. An Indian British subject has cerlani 
privileges just as a European British subject has 
Snder that Chapter. The distinctive nghts of a 
European British subject are detailed m Ch. aL 1\ 
A, which also deals with the distinctive rights of an 
Indian British subject. The determination of this 
question of the class of British subjects necessary 
for the application of the provisions ofs. oi tne 
Or. P. C., in the case of Jury and the^ provisions of 
0 . 28‘1-A in the case of Assessors. [P t83‘» 

Without the slightest evidence of any money laviug 
been received by a public servant he can be con 
victed cf criminal breach of trust by a Public sen-ant 
under s. 409 and of conspiracy under s. 120-B of tne 
penal Code when property under his control, ais- 


nppears and his ronnection witli the conspiracy is 
brought home to him. |p. 839, col. 1.] 

The woi’d “dishonfstly” as delined in s. 24 of the 
Penal Code cloi s not necessarily imjdy wrongful gain 
to the aoc-iiscd himself, [p. 839, col. 2.J 

Appeal against a judgment of ihe 
Special Sessions Judge, Lucknow, dated the 
3id March 1925. 

Messrs. Ross Alston, R. F. Bahadurji 
and G. 11. Thomas, for the Appellant. 

The Government Pleader with him Mr. 
Madan iiloltan Lai, Prosecuting Inspector, 
for tlte Respondent. 

JUDGMENT.— Five men have sepa¬ 
rately appealed from their conviction by 
the Special Sessions Judge of Lucknow 
of olTences under s. 409 and under s. 120-B 
for conspiracy to commit that offence. 
They were all convicted at tlie same trial. 
Embezzlement was committed of Railway 
stores known as brass boring. When brass 
is worlced in shops, pieces drop out whicli 
are of no use in the works and must be 
sold as metal. This waste brass was col¬ 
lected at «a workshop known as shop No. 
10 and sent to the stores for storage and 
subsequent sale. Hay was Assistant Con¬ 
troller of Stores, i^Iaharaj Kishan was Depot 
Store Keeper, Raj Narain was a Ward 
Keeper in charge of the Metal Godown 
and Debi Dayal was Traffic Clerk whose 
duty was to send consignments from the 
Railway stores to their destination. These 
are four of the appellants. The fifth 
appellant Clihedi Ram is one of the mer¬ 
chants who is stated to have given bribes. 
Tlie other merchant in whose favour em¬ 
bezzlement was committed by the servants 
of the Company was the approver Maiku 
Lai. When tlie method of storage and 
despatch is explained it will be seen how 
the four servants of the Company were im¬ 
plicated in the offence of embezzlement with 
the storage and despatch of biass boring. 

When anv quantity of brass boring was 
collected at the Loco Shop No. 10 and was 
to be despatched to the stores, an advice 
note was prepared at the shop by Sheo 
Dayal. All these advice notes are bound 
in a book and though the book is not 
Daged it will be difficult to take them out 
of the book. With each advice note three 
counterparts on loose paper were prepared 
civin" the same details. The duplicates 
were sent to the Works Manager where they 
were stamped with a date stamp and 
signed by the Works ^l^^nager When 
these counter-parts came back to the clerk 
they were sent with a gate pass and that 
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j|artici]lar consignment of stores to the 
Stores Department. The method which I 
oesr-ribe is one that ought ordinarily to be 
followed. When the consignment reachfd 
the stores with the counter-yaris, a receipt 
was given by a clerk in the Stores Depart¬ 
ment in a book of receij ts. When tliis 
quantity of brass boring was locked away 
the amount was entered on a card kept 

in Dip Stoies Dejailn eiit. Jf i k rtily ke 11 
up this card showed the quantity of biaps 
boring in hand on any one particular date. 
The gate pass was kept bv tha gate ser¬ 
geant who passed the brass boring on the 
strength of this pass. Out of three counter¬ 
parts received by the stores one went to 
the stores audit, another to the woikshop 

audit and the third was kept at the 
stores. 

On arrival at the stores the bjass borin"’ 
was again weighed and compared with the 
counterparts. This was done before entry 
was made in the stock card. The method 
appears perfect on paper but to begin with 
there was the first flaw that no record was 
kept of the consignments in the oflfice of 
the \\ orks Manager. I was assured bv the 
learned Goveinment Pleader Ihat’^ the 
oflBcer holding that post is notan author 
or an actor or any other celebrity whose 
signature would have any niaiket value. 
If so, it is difficult to understand what 
profit he obtained by making his signa¬ 
tures or initials on the duplicate forms 
If a register had been kept in (he clfice 
of the Works Manager to note down de¬ 
tails of the date, nature and weight of tlie 
stores sent from shop No. 10 to the stores 
It would not have been possible for (he 
clerks subsequently to make alterations in 
the advice note and in the duplicates as 
has been done in the present case. The 
method of conveying excess stores from 
the shop No. 10 to the stores may be 
easily thought out. A correct gate pass 
advice note and duplicates were first pre¬ 
pared. The duplicates were sent to the 

on return the brass 
boriDgwas sent out with the three duplicates 
and the gate pass. Subsequently after it 
safely arrived at the stores, the advice 
note and the duplicates were altered in 
accordance with the conspiracy between 
the officials of the loco shop and of (he 
stores. Ihe learned Judge has made 
attempts at guessing as to how cheating 
was done. It is, in my opinion, impossible 
tp discover \yhat methods were employed 
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as one of the clerks in the conspiracy has 
not turned an approver. Strangely enough 
the learned Judge has acquitted Sheo 
Dayal clerk of the loco shop No. 10 who 
also was prosecuted. In my opinion the 
acquittal was certainly wrong. Large ex¬ 
cess stoies could not have passed from the 
loco shop to the stores without the active 
connivance of Sheo Dayal. Transparently 
the advice notes have all been altered 
and the dates thereon do not tally 
with the dates of the gate passes. Sheo 
Dayal’s explanation was that he entirely 
depended on the weights sent to him from 
the Stores Department and corrected his 
own advice and the counterparts accord¬ 
ingly. If he was so trustful of ■weights 
obtained at the stores, there was no object 
in his going through the process of noting 
down his weights on the advice note and 
the counter foils. He might as well have 
waited for filling up columns until he re¬ 
ceived intimation from the stores. The re¬ 
ceipt book has been missing. 

Entries on the stock cards ■were consider¬ 
ably delayed. Outwardly this would not 
help to accumulate excess store because 
by keeping back entries of receipts of stores 
the actual accumulation would he then 
greater than it would be if the stock cards 
were kept up to date. Much stress was 
laid on this point on behalf of the defence. 
At the same time, this delay proved mani¬ 
pulation by the officials at the stores. It 
is impossible to discover how the stores 
had been passed out in excess of what 
ought to have gone and how holding in 
liand slock without showing it on tho 
stock card helped the conspiracy. _ It i^ 
certain from the alterations made in the 
advice note in the counterfoils from the 
want of agreement of dates and weights 
between tlie passes and the advice notes 
and from the delay in posting up advice 
notes on the stock card that there was a 
conspiracy by which larger stocks were 
received from loco shop No. 10 at the 
stoics than were entered on the stock 
cards. This will be further proved 
I c.cme to consider the issue of stock. Ih® 

fiaiid, however, is so transparent that not 

one learned Counsel has had the counga 
to argue before this Court that everything 
was straight. Every appellant and iu 
Counsel attempted to prove that that “ 
cular appellant had nothing 
do with the fraud and in the 
course of his duties would not be likeiy w 
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become aware of the fraud. If the defence 
is considered in the lump it amounts to 
this that fraud did exist but it was com¬ 
mitted by coolies and cooly ja madam while 
the clerks and superior oflicers were too 
busy to attend to their duties. One had 
heard of Babu Raj, where the clerk is 
supposed to run the otlice while the superior 
officers undergo the painful and exhausting 
task of signing their names. This is the 
first time, however, that this Court has had 
a defence of cooly Raj put up before it. 

I shall now come to issues of stock. 

An auction is held about twice a year 
to sell off the stuck, in the present case, of 
brass boring. The merchants who pur¬ 
chase at auction are given by the auctioneer 
orders to take the amount of store pur* 
chased by them from the stores. When 
the order is perused, the stock, in this 
case, brass boring is taken out of the room 
by the stores officials and put in bags. 
The.se bags are weighed at what is called 
thebeamscale just outside this store godown 
which is known as section H and loaded 
in a wagon. Then the wagon is run on to 
the weighbridge and weighed. As is well- 
known every wagon has written on the 
face of it its own weight, known as tare, and 
by deducting it from the weight of the 
wagon and the store at the weigh bridge 
the weight of the store is found a second 
time. A forwarding note is then prepared 
by an official of the stores and the traffic 
clerk. A receipt is given to the merchant 
who sends the consignment and a shunting 
order prepared to shunt the wagon out of 
the stores yard. 

Here also by connivance between the 
officials of the Stores Department and the 
traffic clerk, a smaller weight may be en¬ 
tered in the forwarding note and the Rail¬ 
way receipt. Fortunatelj'^ for the prosecu¬ 
tion, the method adopted here has been 
disclosed by the approver Maiku Lai and 
is most convincingly proved. As in the 
case of receipt of brass boring, so in the case 
of issue, every learned Counsel solemnly 
disclaimed any intention of arguing 
that much larger quantities of stores than 
were entered in the forwarding notes and 
receipts did not leave the Stoies DeparL 
ment. ■ The method adopted was both 
simple and ingenious. At first a forward¬ 
ing note was correctly prepared. It may 
be mentioned that foivaiding notes aie 
kept cepaialely ard are not l(und a 
bobk. This piactically is the offer of the 


consignor to the Railway Company to acce )t 
his consignment for transit. Xatiiral y 
such forms could not be bound in a book. 
A Railway receipt, however, vas not pio- 
pared as it ought to be. It should 1 c j e- 
membered that the distance for the wagon 
to travel was short because the merchants 
took the stores to Cawnpore. Sui)pose tlie 
merchant had purchased 5 tons. In tlie 
first consignment 5 tons are juif in and 
a proper forwarding note for that <[uantity 
is prepared. If anything went wrong on 
the way till arrival at Cawnpore, the store 
officials and the traffic clerk can point to 
the correct forwarding note and say that 5 
tons had left. It must be remembered, as 
I have already said, while examining tlie 
methods of issues that the sIogJv cards were 
never written up punctually. There would 
therefore, be no entry in the stock card to 
detect that the store officials wanted to 
make out that only 1 ton had been des¬ 
patched. As soon as the wagon reached 
one of the several receiving staiions at 
Cawnpore tlie merchant hurried back to the 
Stores Department and reported that all 
was safe. The correct foiwaiding note was 
then destroyed and an incorrect one of 1 
ton was prepared and also a receipt for 1 
ton. The merchant took the receipt to 
Cawnpore and obtained delivery of 5 tons, 
of course through clerks on the other side 
who w'ere squared in the usual routine of 
business. The next consignnient could 
carry only 4 tons under cover of I ton be¬ 
cause if anything were delected on the 
way they were secured for the transit of 
4 tons only and no more as 1 ton was 
declared to have been carried previously. 
The same process was gone through. It 
will be seen that under cover of 2 tons y 
tons could be passed out according to the 
methods adopted by the conspirators. 

This part of the case stands on very 
solid foundation and I will be wasting 
time to go through minute details so 
clearly and accurately given in the lower 

Courts judgment. ^ 

One point, however, is worth noticing to 
show how clearly the prosecution has suc¬ 
ceeded in proving the preparation of a 
correct forwarding note first and subse- 
auently of an incorrect one on a later date. 
Admittedly on 22nd December 1923 a 
wagon was loaded at the stores with 5 
tons brass boring and 4^ tons of lead. 'Ihe 
forwarding note which now appears con¬ 
tains only 4’. tons of lead and the date 
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is 24th December. Maiku Lai being inside 
the conspiracy has given details as to how 
this happened. The wagon was sent oit 
from til® stores and a shunting order pre¬ 
pared. Somehow some defect was dis¬ 
covered at the local goods shed about two 
or three furlongs away from the stores 
siding. This naturally put the stores 
officials and the traffic clerk of the stores 
siding on the alert. Maiku Lai was also 
sent for and they all got transferred the 
material from that wagon to another wagon 
though the traffic clerk of the stores siding 
had nothing whatever to do with the 
goods shed. After this new wagon reache<l 
Cawnpore a forwarding note of 4! tons of 
lead was prepared and a corresponding re¬ 
ceipt. On behalf of Debi Dayal traffic 
clerk and Maharaj Kishen, depot store¬ 
keeper, strange explanations are given 
which explain nothing. It was said that 
the wagon was found to be damaged at the 
stores siding itself but the damage ceased 
to exist as soon as 5 tons of brass boring 
was removed by Maiku Lai on a receipt 
given by him for local delivery. The wagon 
was then sent on and even with iigliteiied 
weight it was found defective at the goods 
shed. Debi Dayal out of kindness of iieart 
rushed off to the goods shed to oblige a 
consignor of his own siding and had the 
lead removed from one wagon to another. 
All this is mere childish talk which could 
take ill nobody and does not deserve any 
examination. Why Maiku Lai or Debi 
Dayal should worry over 4-J- tons of lead 
is not explained. There is no evidence 
whatsoever that such a large quantity as 5 
tons of brass boring was taken delivery of 
locally by Maiku Lai. i^Jo thelewala or 
other carrier is produced to depuse to 
this false story. A witness called by Debi 
Dayal himself Mohammad Hasan, D. \V. No. 
2, deposed that the Railway receipt ought 
to be prepared as soon as the forwarding 
note is prepared. When it is admitted 
that a forwarding note was prepared it 
must be presumed that a corresponding 
receipt ought to have been prepared at the 
same time and admittedly it was not. This 
by itself is sufficient to prove underhand 
dealings by the stores officials and the 
traffic clerk. 

In the judgment of the lower Court will 
be found in great detail evidence by 
which different consignments have been 
traced to a certain shop in Cawnpoi’e. There 
were auction sales on three different dates— 
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20lh November 1922, 23rd February 1923 
and 23rd October 1923. The appellant 
Ciieddi Ram purcliased six tons of brass 
boring at the 2Uth November sale. What 
was sold l y liim was nearly 24 tons to Sita 
Ram. 8imilarJy excess quantity was re¬ 
ceived botli by Chhedi Ram and Maiku Lai 
on account of the February sale. As no 
argument was addressed to me on this part 
of the case I will not dw'ell upon it in great 
detail. 

It was argued by one of the learned 
Counsel that it is not sufficient to prove 
that the excess material was received by 
merchants but that the prosecution should 
also have proved that there was excess ma¬ 
terial in stock at the stores to make over 
to the merchants. As none of the clerks 
of the stores turned an approver, that has 
been impossible for the prosecution to do. 
From the various irregularities and altera¬ 
tions all that the prosecution can show is 
dishonesty. As already pointed out no 
correct weight was kept anywhere. The 
difficulty would have been solved if any 
register of the correct weight sent out 
from the loco shop No. 10 to the stores 
had been kept in the Works Manager’s 
Office. This was not done and as the ioco 
sltcp No. 10 officials and the stores officials 
Were all in the conspiracy and manipu¬ 
lated the papers to suit their ends, it 
cannot now be determined what quantities 
did really pass from loco shop No. 10 to 
the 8lores Deparlinent. As 1 have already 
pointed out, the learned Judge has made 
an attempt by adding up the weights en¬ 
tered in the passes produced before him 
referring to the period under charge and 
tiie amounts enteied in the altered advice 
nuies, to bliow that a larger quantity ap¬ 
peared in the passes. At the same time 
no exact account can be given. The learn¬ 
ed Judge has himself pointed out that 

there is no guarantee of every pass of that 

peiiod having been produced before him. 
The way 1 argue this matter is this; It is 
conclusively proved that two merchants, 
Cheddi RanT and Maiku Lai, received brass 

boring in excess of the quantity purchased 

by tliem. This excess was obtained from 
the stores and the stores must have had 
that excess to part wdth. AVh^ excess oi 
issue is conclusively proved it is not ne¬ 
cessary, in my opinion, for the prosecution 
to go further and prove the exact 
receipts. Of course if the papers had been 
kept perfectly, a correct record had been 
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kept in the office of the Works Manager 
and the stock card had been written up 
from day to day, one might have been 
confronted with a difficulty in discovering 
how there was excess at the stores when all 
the excellant accounts disproved its exist- 
ence. 

The prosecution essayed to indicate vari¬ 
ous devices by which excess store could be 
accumulated at section H. In one case 6 tons 
of issue is posted up in the stock card months 
after the issue. The issue was made on 
20th November 1922 and it was posted on 
20th February 1923, three months after¬ 
wards. The curious fact is that on 17th 
February 1923 without the issue of this 
stock being taken into account, the stock 
verifier Mr. Braden P. W. No. 2 found the 
stock to be short by only 3 cwt. The 
prosecution pointed out that if this posting 
had been made at the right time the^ ex¬ 
cess would have been over 5V tons. The 
answer as one would have expected is that 
some of the advice notes of receipts of brass 
boring were not posted up at the time and 
if these were taken into consideration the 
difference would be very slight. Practi¬ 
cally, no firm conclusion can be drawn 
when all the papers have been manipulat¬ 
ed. There was some method, not dis¬ 
covered for want of an approver, by which 
advice notes and issues were kept back to 
make the entry in the stock card tally with 
the stock more or less approximately. 1 am 
convinced that excess material did pass 
from loco shop No. 10 to the stores and 
it is convincingly proved that much excess 
of stores passed out of tlie stores to njer- 
chants who purchased certain quanUties 
at the auction sale. Embezzlement, there¬ 
fore, and conspiracy for that purpose are 

^^The^’question for decision is, which of 
the appellants was a party to the conspiracy 
aud the fraud. On behalf of one of the ap¬ 
pellants who is a European Bntph subject 

it was argued by Mr. Bahadurji ^lat the 
trial by the Sessions Judge with the help 
of Assessors was vitiated by the fact that 
proceedings were not taken under On. 
XXXIIl of the Or. P. 0. The question here 
does not arise whether Hay was entitled or 
not to be tried under the special provisions 
of that Chapter. The procedure i9 laid 

down in s. 443 of the Or. P. C- \\ 
adopted by a person who desires the 
of the special provisions. here m the 
course of a trial outside the Presidency 
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Towns of any offence punishable with im¬ 
prisonment the accused person, at any time 
before he is committed for trial under s. 213, 
claims that the case ouglit to be trie 1 under 
the provisions oE this Chapter, the i\Lagis- 
trate inquiring into the case, after making 
such inquiry as he thinks necessary, and 
after allowing the accused person reasonable 
time within which to adduce evidence in 
support of his claim, shall, if he is satisfied 
about certain matters, record a finding that 
tiie case is a case which ought to be tried 
under the provisions of this Chapter, or if 
he is not so satisfied record a finding that 
it is not such a case. If theapplication is 
rejected tlie person aggrieved may appeal 
to the Sessions Judge under cl. (2) of 
the same section and the decision of 
the Sessions Judge in the matter cannot 
be questioned in any Court in appeal or 
even in revision. The foundation must be 
laid by a claim that the case ought to be 
tried under the provisions of Ch. XXXIII. 
That foundation was never laid in this case. 
The application of F. S Hay and J. A. Ire¬ 
land (who was acquitted by the lower Court) 
ran as follows: — 

(1) That the applicants are being tried 
under the above noted sections (•i09, 109 and 
120-B,Indian Penal Code) by the Hon’bie 

^'^2)^ That the applicants understand that 
the Hon’bie Court is going to commit the 

case to Court of Session. 

(3) That the applicants are European 

British subjects and claim to be tried as such 
according to the orovisions of the Cr P. C. 

It will be noticed that no mention is 
made of the provisions of Ch. XXXIIl. 
The mere fact of a person being a European 
British subject does not entitle him to the 
benefit of Ch, XXXIIl, which is devised 
for the benefit both of a European British 

subject and an Indian British subject. An 
Indian British subject has certain privileges 
iust as a European British object has under 
that Chapter. The distinctive lights of a 
European British subject are detailed in 
Ch XLIV-A, which also deals with the dis¬ 
tinctive rights of an Indian British subject. 
The determination of this question of the 
class of British subjects is necessary for 
the application of the provisions of s. 275 
of the Cr. B. C. in the case of Jury and the 
provisions of s. 284-A in the case of Asses- 
sors. When a person has been found by a 
Magistrate under the provisions of this 

Code (i. e., Ch. XLIV-A that he is a Euro- 



pean r)rltisli 5nl)jec1, lie is entitled to liave 
a majority nf the Jury European British 
suLjects and all the Assessors, when the 
trial by the help of Assessors, to be Euro¬ 
pean British subjects. That is the neces¬ 
sity fur the determination of the question 
whether an accused person is a European 
British subject or not. On the face of it, 
the application of Hay and Ireland of 2l9t 
October 1924, related to these matters of 
trial and did not amount to a claim to 
be tried under tlie special provisions of 
Ch. XXXIIl. 

The Magistrate's order also makes the 
matter clear. It is:— 

“The applicants are Hay and Ireland and 
I am satisfied that both of them are Euro¬ 
pean British subjects as defined under s. 4 
(i) of the Or. P. C. The certificate filed by 
Ireland is signed by Mr. Ibbotson, I. C. S., 
and is bona fide. " 

There is no finding here by the Magistrate 
that the case is a case which ought to be 
tried under the provisions of Ch. XXXIIl. 
The ilagistrate never brought his mind to 
bear on the inquiry regarding the condi¬ 
tions (a) and (6) under s. 443 entitling a 
person to claim the benefit of these special 
provisions. By reason of Hay and Ireland 
being European British subjects, all the 
Assessors chosen by the Sessions Court were 
European British subjects as required by 
s. 284-A. 

Before the learned Sessions Judge it ap¬ 
pears that Mr. Bahadurji argued on behalf 
of his client that he should be tried by a 
Jury under s. 44G of the Cr. P. 0., which 
comes within Ch. XXXIIl. What the 
learned Counsel desired was that the special 
provisions of that Chapter should be applied 
to Hay’s case. The learned Sessions Judge 
wrote a long-order dealing with the ques¬ 
tion whether Hay was entitled to the benefit 
of those provisions or not. 

In my opinion this was entirely unneces¬ 
sary. All that the learned Sessions Judge 
need have said was that there was no claim 
by Hay before the Magistrate that the case 
ought to be tried under the provisions of 
Ch. XXXIIl and that consequently there 
was no finding by the Magistrate conduct¬ 
ing the inquiry prior to commitment to the 
effect that he is satisfied that the case ought 
to be tried under the provisions of that 
Chapter. The learned Judge understood 

is position partly as is apparent by his 
Noting in the order that the Magistrate 
Qoes not appear to have either accepted or 
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rejected the claim. The mistake lie made 
was to presume that a claim was made 
under s. 413 (1). It is certain on the record 
that no such claim was made because the 
only point raised by Hay and Ireland in 
their application of 21st October was. the 
determination of the question whether they 
were European British subjects or not. As 
explained by me already, this question does 
not necessarily involve the bimefit of the 
special provisions of Ch. XXXIIl, which 
depends on various other circumstances be¬ 
sides the fact of the accused persons being 
European British subjects. When there 
■was no claim by the accused and no finding 
by the Magistrate the matter cannot 
be raised for the first time in the Sessions 
Court and the benefit of the special pro¬ 
visions of Ch. XXXIIl cannot be claimed 
there. 

It is obvious from the provisions of the 
second paragraph of s. 443 that the Legis¬ 
lature desired this matter of the benefit of 
the provision of Ch. XXXIIl, to be.decided 
finally by the Sessions Court so as to make 
it impossible that it could be raised in 
the High Court after a prolonged trial in 
the Sessions Court. > 

To sum up, a claim by the accused and 
a finding by the Magistrate are necessary 
ingredients for the application of the pro¬ 
visions of Ch. XXXIIL If no such claim 
is made prior to commitment and there 
is no finding by the Magistrate the 
question cannot be raised in the Court of 
Session. If such a claim were made and 
a finding favourable to the accused were 
recorded by the Magistrate, the Sessions 
Judge would be bound to act under the 
provisions of Oh. XXXIIl, and could not 
refuse to do so on the ground that those 
provisions did not apply. In the case of 
acceptance of the claim of the accused 

person the finding of the Magistrate would 

be final. AVhen the finding of the MagJ^ 
trate is adverse to the claim it is final, 
unless the claimant appeals and in the 
case of an appeal the decision of the 
Sessions Judge shall be final. 

If I had held that Hay made a claim 

to the benefit of the special provisions pi 

Ch. XXXIIl, and the Magistrate recordea 
a finding in his favour, I jl? 

held the trial by the 
contrary to tlie provisions of Ch. .i 
to be illegal and would have set .asid 
the conviction. The Sessions Ju«^® 
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no power to cletermiQe the mattei’ except 
on appeal under cl. 2, of s. 443. 

I uphold the legality of the lower Court’s 
order because I hold that no claim was 
made by Hay under s. 443, and that, there¬ 
fore, there was no finding under the section 
of the Magistrate that the provisions of 
Ch. XXXIII of the Cr. P. C. applied to his 
case. Once this opportunity was missed 
by Huy and the case was committed under 
3. 213 the provisions of Ch. XXXIH did 
not give him an other opportunity of 
claiming the benefit of the special pro¬ 
visions. 

I am in complete agreement with the 
reasoning of the learned Judge of the 
lower Court that there was no scope in 
this ease for the application of the pro¬ 
visions of Ch. XXXIII, but even so, if 
the claim had been made at the proper 
time and the Magistrate had recorded a 
favourable finding, the Sessions Judge and 
this Court would have been bound to 
follow the directions given in Ch. XXXIII. 

Before I take up the individual cases 
I must comment on one wrong view taken 
by the learned Judge of this case. It is 
strange that such an acute intellect as is 
displaj^ed in a large part of the judgment 
under appeal should slip intothe blunder 
that the accused persons were being tried 
for receiving bribe. This blunder has 
laid the judgment open to an easy attack 
on behalf of Hay. Maiku Lai approver 
stated that the bribes were paid through 
Hay and on this ground the learned Judge 
has repeated his conviction in several 
portions of his judgment that if Hay could 
not be convicted none of the other appel¬ 
lants could. Such a view has opened out 
an argument on behalf of Hay that the 
lower Court has looked upon his case with 
a certain amount of prejudice. The 
charges framed against the accused persons 
were under s. 409 for criminal breach of 
trust hy public servants and for conspi¬ 
racy under 8. 120-B to commit this offence. 
Without the slightest evidence of any money 
having been received by these public 
servants they could he convicted of crimi¬ 
nal breach of trust when propertj'under 
their control has disappeared as it has 

in this case and their connection with the 

conspiracy is brought home to them. 
Whoever in any manner entrusted ''’**:h 
property in his capacity of a public 
servant commits breach of trust in respect 
of that property is liable to punishment 
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(s. 40!), Indian Penal Code). Criminal 
breach of trust is defined ins. 405. Indian 
Penal Code. "Whoever, Ijeing in any manner 
entrusted with property...dishonestly mis¬ 
appropriators or converts to his own use 
that property, or dishonestly uses or dis¬ 
poses of that property, in violation of any... 
legal contract.which he has made touch¬ 

ing the discharge of such trust, or wilfully 
sufters any other person so to do, commits 
criminal breach of trust." Even if there 
be no proof of the accused public servants 
having received a single rupee, they will 
liable to conviction if it is proved that 
they permitted large stores belonging to 
the Railway to pass into the ownership 
of Chlicdi Ram and Maiku Lai without 
payment. "Dishonestly" does not necessa¬ 
rily imply wrongful gain to the accused 
himself. The word is defined in s. 24, 
Indian Penal Code: “Whoever does any¬ 
thing with tlie intention of causing wrong¬ 
ful gain to one person, and wrongful loss 
to another person, is said to do that thing 
dishonestly." In this case there would 
be wrongful gain to Chhedi Ram and 
Maiku Lai. Necessarily under such circum¬ 
stances benefit to the accused persons 
would be presumed on proof of the facts 
such as are mentioned above because it 
cannot be thought that they permitted 
such wrongful gain and wrongful loss to 
other persons out of pure kindness of heart 
or out of charity for poor starving Kahvars 
at the expense of a rich Railway Company. 
Having regard to the manner in which the 
charges were framed the question of illegal 
t^ratiiication is of importance only so far 
as it supports the main case of embezzle¬ 
ment. Maiku Lai sa 3'8 that the money by 
way of bribe was actually paid to Hay 
for distribution among the accused. A 
belief however in this statement is by no 
means necessary for the conviction of the 
accused persons. 

A veiy few words will he sufficient to 
prove the complicity of four of the appel¬ 
lants with the fraud and I shall finally 

come to the case of Hay. 

Maharaj Kishan, Depot Storekeeper, 
entered the weight of the consignment 
in the forwarding note. There is no 
imaginable reason to believe that he had 
nothing whatever to do with the weigh- 
ment As I have shown when discussing 
the case generally of fraud and conspiracy 
that the entry of the short wrong weight 
in the forwarding note and the receipt 
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was one of the methods of the conspiracy 
to pass out excess amount of brass boring. 
The usual defence was made that some¬ 
body somewhere took the weight and 
informed Maharaj Kishen who put it down 
mechanically in the forwarding note. No 
evidence was produced for the defence 
to indicate who this somebody somewhere 
was. Much show is made of every official 
neglecting his duty until we come down 
to the coolies who we are expected to 
believe ran the entire department. Maha¬ 
raj Kishan had ample opportunity to 
prepare his defence because prior to the 
bringing to light of this fraud in the 
embezzlement of brass some other inquiry 
had been started as regards embezzlement 
of iron. In forwarding notes relating to 
certain consignments of October Maharaj 
Kishan has written certain figures 
(Ex. P. 84A, P. S5A, P. 8GA and P. 87A). 
His learned Counsel argued that to estab¬ 
lish Jlaharaj Kishan's connection witli 
the other forwarding notes where he had 
entered weight of consignment with his 
own hand, the prosecution must produce 
entry of figures in his hand. The 
learned Counsel with equal justice 
may have asked that the prosecution 
must fail as Maharaj Kishen was not 
caught red handed putting bribe money 
into his pocket, nor actually detected in 
putting down wrong weight in forward¬ 
ing note. These accounts were worked 
out by Maharaj Kishan himself without 
any official directions to do so. It is 
obvious that this was done by him with 
respect to honest consignments in order 
to escape his liability with, regard to dis¬ 
honest consignments. Maharaj Kishen en- 
■ tered the weight in the case of wagons 
Nos. 8504 and 3775 consigned to Chhedi 
Ram out of the November 1922 auctions. 
Similarly the weight of the wagon No. 10169 
consigned to Maiku Lai out of the P'eb- 
ruary auctions was entered wdth his hand. 
His statement in the lower Court was very 
shifty. First of all he stated that he al¬ 
ways inserted the correct weight in these 
forwarding notes. Possibly his desire was 
to brave it out and urge that there was 
no fraud. Then he changed his mind and 
stated that he did not know what went on at 
the weigh-bridge because he was never 
present there and made weighment only 
at the beamscale. In the Court it was 
represented that he did not even go to 
the beamscale except on the occasions when 
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he had entered certain figures on the for; 
Avording notes. At least, in this Court, 
it Avas no part of his Counsel’s argument 
that fraud Avas committed between the 
beamscale and the Aveigh bridge and that 
correct Aveight at the beamscale Avas inter¬ 
fered Avith at tlie Aveighbridge. In another 
place he stated that even to the beamscale 
he Avent if he had time. His one desire 
Avas not to be tied doAvn to any particular 
statement. He first admitted that he and 
Debi Leyal used to Aveigh the bags but 
again changed that statement into a vague 
one of his going to the beamscale when he 
had time. There is no reason to believe 
that fraud Avas committed betAveen the 
beamscale and the Aveighbridge. If he 
Avas present at the beamscale and found 
the Aveight of a consignment, it does not 
stand to reason that he Avould depend upon 
the information of some one else to note 


doAvn the Aveight in the forwarding note. 
There cannot be the slightest doubt that 
this man Avas the principal official com 
cemed in the issue of brass boring and 
that Avithout his connivance excess material 
could not have been issued. Two out of 
the four Assessors held him to be guilty. I 
uphold his conviction. ., 

Raj Narain wus intimately connected witn 
the receipt of brass boring. The stock.cards 
Avere posted up hy him and we have seen 
hoAv the conspiracy was helped by- 
irregular posting up of these cards, fj® 

hesitatingly admits his connection wit 
the weighment of stores when they arrive 

from the Loco Shop No. 10. He 
that after Ireland left service in April ^ 
he used sometimes to Avitness the weig * 
ment. His defence also is the one adop e 
by the other accused that he acted 
cally on the information received fro 
others. He admits that it was his busin 
to inform loco shop No. 10 of the 
of the stores received and to post ^P. 
stock cards. He AA'ants the Court to be i ^ 

that he acted on the 
Ajudhh’a jamadar of coolies ana 
Narain and other clerks. He pointe 
that there Avas no reason for his 

of the alterations and erasures made ^ j 

advice notes because theywere 
by the stores audit and the w 

audit. This defence is easy to t- 

not convincing. There was generaLSi®^ 

ness of supervision but that 

Raj Narain who was not a 3UP«7'X 

officer but directly concemea ^ 
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business of the department section H. One 
may not accept the reason for the slack¬ 
ness of the Audit Departments given by 
the learned Judge. The reasoning is a 
poetic one. The leai’ned Judge says that 
these departments were “blinded by ex¬ 
cess of light." A poet has used this ex¬ 
pression to account for the blindness of 
the poet jMiltou but nonetheless it is 
inaccurate in fact. Similarly it is an in¬ 
accurate explanation of the slackness of 
the Audit Department. It must be ad¬ 
mitted that there was universal slackness 
of supervision but benefit thereof cannot 
be given to men intimately connected with 
the business of a depatrment and not 
merely employed to supervise coolies. 
I am satisfied from the evidence that it 
was the business of Raj Narain to take 
over brass boring which came from 
loco shop No. 10 and as I have held that 
excess was received from there which was 
not shown on the stock card, Raj Narain s 
complicity in the fraud and in the con¬ 
spiracy must follow. The Assessors were 
of opinion that he was not guilty but I up¬ 
hold his conviction. 

Debi Dayal was a traffic clerk who sent 
out consignments. He filled up the lower 
portions of the forwarding notes. His 
defence is that he accepted the weight put 
down by Maharaj Kishen. His own witness 
however Mohammad Hussain (D. W. No. 2), 
has deposed that he could not have done so. 
The practice is for the traffic clerk to weigh 
the consignment at the weighbridge and 
if for any reason he is compelled to accept 
the weight given by the consignor he must 
make a note “consignor s weight accepted". 
There is no such endorsement on any of 
the forwarding notes. Mohammad Hussain 
has further stated that it was the practice 
of the traffic clerk to go and witness the 
weighment of auctioned materials at the 
weigh bridge. He has also given further 
interestingevidence todisprove Debi Dayals 
explanation regarding Ihe X’mas wagon. 
He deposes that once Debi Dayal prepared a 
shunting order he had nothing whatever to 
do with the consignment. Debi Dayal s 
explanation, therefore, that he went to the 
goods shed to tranship and send off the 
new wagon in the ordinary course of his 
duties is wrong. It is certain that without 
the help of Debi Dayal excess consignment 
could not have passed out of the stores. His 
dealings with the X’mas wagon give proof of 
his interest in the despatch of excess store. 
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One out of four Assessors held him to be 
guilty. His complicity is overwhelmingly 
proved and I uphold his conviction. 

We next come to the merchant Chihedi 
Ram. In tlic general observations above 
I have sliown how t’hhedi Ram received 
instead of (i tons which he purchased at 
the November auction as many as 2l tons 
of brass Ijoring. d'liere is no reason to 
distrust the testimony of Situ Rain to 
Mdiorn the brass boring was sold and of 
Tapsi Ram, former servant of Chhedi Ram, 
who took some of tlie consignments to the 
shop of Sita Ram. It was argued on his 
behalf that the connection between the con¬ 
signments and the stock received by 8ita 
Ram, was not proved. There is liowever 
the^ connection of dates and there is an 
entire absence of evidence to prove that 
Chhedi Ram had any other stock of brass 
boring in his possession at the time. 
Maiku Lai approver has deposed that 
Chhedi Ram paid bribes to tlie stores 
officials just as he himself did. That evi¬ 
dence is an additional jn*oof of Chhedi Ram’s 
dishonesty. Kven apart from it, his taking 
away 24 tons instead of (> pioves abetment 
of embezzlement. It is said that the man 
suffers from a severe illness. Obviously it 
is a case of an impure mind in an impure 
body. Two Assessoj’s out of four held him 
to be guilty. 1 uphold his conviction. 

Finally I come to the case of His 

defence is of negligence of supervision. 
Many facts, however, have been brought 
home to him. First of all he had to sign a 
verification of the advice note certifying 
that correct weights had arrived from shop 
No. 10 to the stores. The argument of his 
learned Counsel was that a heap of papers 
w'as put up before liim and he signed 
blindly. He was, however, careful to put 
down the date on which lie signed so the 
signing was not so mechanical as it is 
pretended to be. He never made any 
inquiry as to how it happened that 
advice notes were posted up sometimes so 
late as two months after they were receiv¬ 
ed. On every stock card there are his 
initials at the top. He explains that he 
put those initials because the Audit De¬ 
partment raised an objection that they 
could uot be satisfied of the correclness of 
the entries without the signature of a gazett¬ 
ed officer. Tlie appellant must be credited 
with a certain amount of intelligence and 
must have known that the Audit Depart¬ 
ment did not desire his- signature for the 
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nf a<l<>i'nment of the stock card but to 
sa'isfy themselves that the weights were 
coneetly entered. It was submitted that 
the w.M'k of the department was so great 
that the appellant could not exercise any 
etY-edve control. There is, however, no 
rep>rt of his brought on the record to 
hii,'h‘.r authorities that lie was unable to 
exercise any control. Even when some 
detieiLUicy was found by the stock examiner, 
no intpury into the matter was ordered by 
him. Any time that it came to his turn to 
check the stock he noted an excuse that 
it was too much in ({uantity to be checked 
by actual weight. The learned Judge does 
not believe the evidence ])roduced by the 
prosecution to jirove that the appellant 
used to be i)iesent at the weighliridge so I 
shall make no reference to that evidence. 

The evidence of the approver Maiku Lai 
is to the effect that he actually paid 
Rs. 2.000 to tlie appellant twice, once 
Rs. 1,000 about tiie Sth of March 1923 and 
again Rs. l.fiOO about the 21st of April. The 
learned Sessions J udge stated that he at¬ 
tached no importance tc the statement but 
I am not in agreement on this point. The 
way the learned Judge has looked at the 
case has detracted to a certain extent from 
the ell'ectiveness of his judgment. Often 
when he meant that he would have 
possibly not convicted if a certain evidence 
had stood by itself, what he has stated 
is that he would attach no importance to 
that evidence. His point of view really 
was that the evidence standing by itself 
was not convincing but when supported by 
other evidence it carried conviction. That 
is the view I personally take of the evidence 
regarding tlie payment of linbes to the ap¬ 
pellant. In the body cf the judgment it 
might appear that the learned Judge de¬ 
pended on no evidence against the appel¬ 
lant except the one of his borrowing money 
from the approver Maiku Lai, yet on page 
59 when he sums up the case against the 
appellant he has made reference to several 
matters which wlien he discussed them 
lie seemed to consider as trilles. I have 
read the statement of Maiku Lai and 1 am 
much impressed by the prompt answers he 
gave in cross-examination. He was question¬ 
ed in great detail and rightly about the 
money which he paid to the appellant and 
his answers all prompt and such as would 
be acceptable to any reasonable person. He 
said that bribes were not entered in the 
account books. If a merchant’s business led 


him to pay a bribe once in a way it may bfl 
disguised in some other name but when 
his business depended entirely on the 
payment of bribes to different persons con¬ 
tinually no such disguise was possible. The 
method adopted was to put aside a certain 
sum of money and form a fund for the pay¬ 
ment of bribes and to keep that money out of 
account books. No reason is apparent why 
Maiku Lai should fly at_ such high game. 
There is also no suggestion that the Investi¬ 
gating Othcer Mr. Peters would have special 
satisfaction by the prosecution of a Euro¬ 
pean holding the position that the appellant 
did. I think the learned Judge was correct 
in pointing to the natural manner in 
which the appellant’s guilt came to light. 
In the appellant’s statement I find some 
reference to the animosity of a man of the 
name of William. Who he is, is not ap¬ 
parent on the record nor did the appel¬ 
lant's learned Counsel make any reference 
to this matter. In my opinion the question 
was a very serious one as to why Maiku Lax 
should implicate the appellant and if 

there had been the slightest cause for him 

to do so, 1 feel certain that it would have 


been placed before me. 

Besides the receipt of the bribe the a^ 
pellant borrowed money from Maiku Lai. 
He thought this was not contrary to any 
rules of his department. This is difficult to 

believe as he is a Government servant ana 
all Government servants are forbidden fro 

having any money dealings with person 
with whom they may have to come in 
contact in their official capacity, it w 
said and the evidence of that 
was produced that an Additional^ 
inent Pleader, B. Gokul Chand Rai, 
him to borrow money from his contractor. 

The loans, liowever, go further. Ine p 
pellant not only acted contrary to ru 

but l)orrowed money which he had n 

pectations of payment, nnt 

in ihn Punjab is spoken of but di 
appear as a witness. Another hrotn 
u humbler situation in life ‘ t 

defence witness. This was not j; 
do not know how it is among Anglo I 
but from my experience of 
Indian life, I know that a -ii not 

with five crores instead of 5 lacs , 
have sufficient means to satisfy ^ eiist- 
profligacy of his poor relations. ^ _^:jy 

ence of a rich brother does not " .g pf 
imply his capacity, to satisfy the 

his many poor relations. Ail me u r 
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appellant had of paying stick a large sum 
of money as Rs. 4,500 with interest at 10 
per cent, per annum was out of an incre¬ 
ment of Rs. 50 per month which he ex¬ 
pected to receive, a year after the loans. 
Very little woald have been left overfrom 
Rs. 600 a 3 ^ear after payment of interest. 

As regards these loans, arguments were 
raised on both sides from a misunderstand¬ 
ing of what they were. One side said that 
money would not have been borrowed by 
cheques if the borrowing was dishonest and 
the other side pointed to the second loan 
being borrowed in cash and not by cheque. 
The whole point of Maiku Lai’s evidence 
is that these advances were really loans but 
that they were to be re-paid in bribes. At 
the end of 1923 news of an inquiry into 
Railway frauds was noised abroad, so the 
occasion never arose to set off any payment 
of bribe against the loans. To me it appear¬ 
ed that no point was made by the learned 
Counsel, Mr. Alston when he said that the 
money was borrowed as publicly as may be. 
The question is whether the payment of the 
money was to be made as Maiku Lai has 
suggested or in the ordinary course as any 
other debtor would. An answer to this 
question is not settled by the public manner 
of the borrowing of the loan. 

Possibly the case has not been happily 
put by the learned Judge. He says that a 
loan connotes re-payment 'of the money 
sooner or later. Perhaps that is not the 
right way of putting it because if such were 
the case there would be no insolvency. The 
real question is whether there was any 
intention on the part of the appellant of 
paying back the money in the ordinary way. 
Here there are excellent reasons given by 
the learned Judge for the conclusion that 
the appellant had no such intention. The 
bills produced by the appellant himself 
prove conclusively his profligacy and deter¬ 
mination to live beyond his means. A man 
who has got himself involved in debt 
would be expected to retrench. The 
behaviour of the appellant carries convic¬ 
tion to my mind that there was something 
behind the loans and that he did not 
apprehend the possibility of having to pay 
them. As the rich brother has not appear¬ 
ed as a witness I do not believe that he 
would have been ready to pay the debts 
contracted by his brother merely for show 
expenses and notout of necessity. For these 
reasons I believe Maiku Lai’s statement 
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that the loan.s were to be paid off on re¬ 
ceipt of excess materials and not iu cash. 

A very serious point arises how a kahrar 
of the shrewdness of Maiku Lai would 
advance Rs. 4,5U0 knowing the appelJanfs 
ways of life and the improbability border¬ 
ing on impossibility of his ]-ecovering the 
money. His learned Counsel Mr. Alston 
noted this weakness in the defence and 
addressed some vague and general argu¬ 
ments to the Court about the money¬ 
lender’s greed and trust in luck. These 
deserve no consideration. What lie fur¬ 
ther said was that Maiku Lai wanted to get 
the appellant into a trap so that on dis¬ 
closure of the fraud he may have ahold 
over the appellant. It must be remembered, 
however, that Maiku Lai did not appioach 
the appellant hut that the advances were 
always made by the appellant to Maiku Lai. 
To repel the learned Counsel's argument, 
the notes written by the appellant to Maiku 
Lai are of great importance, it is not 
ilaiku Lai who hangs a bait in front of a 
victim Init it is the ap])ellant wlio goes in 
pursuit of (he money. 

It was pointed out by Mr. Baliadurji 
that if there had been a conspiracy the 
api)ellant would not have been instrumental 
in getting rid of the services of Ireland. 
There could have been a short answer to 
this tliat Ireland was held to be not guilty 
by the lower Court so there was no force in 
the argument, I shall not take advantage 
of that reply because I believe that Ireland 
was as wrongly acquitted as Sheo Dayal. ft 
is difficult to understand the frame of mind 
of conspirators and no answer can be given 
with coutidence. It is possible that Ireland, 
an Anglo-Indian, was troublesome in de¬ 
manding his share of the bribe and the 
appellant may have thought it safe to get 
rid of him because as pointed out by the 
lower Court Ireland could with difficulty 
expose the fraud without implicating him¬ 
self. It is interesting to note that Ireland 
was got rid of between the first bril)e al¬ 
leged by Maiku Lai and the second bribe. 
The first bribe was given about the Stli of 
March 1923 and the second about the 21st 
of April and Ireland’s services w^ere dispens¬ 
ed with on the 12th of April. This point 
was of course rightly made by the learned 
Counsel but in my opinion it is not of 
sufficient moment to nullify the effect of 
the other evidence. 

The fervour and eloquence with which 
Mr Bahadurji argued the case of his client 
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made it safe for the Court that no point of 
importance will be left out. Possibly there 
Avas a personal conviction as well. The 
arguments in the case have lasted for five 
days and with two Saturdays and two 
SnVidavs I have wondered over the matter 
for nine days. T linking over the matter 
as an ordinaiy reasonable being. Avhich after 
all is the crucial test, I have found myself 
unable to take a line of argument that 
would make the position of the learned 
Counsel acceptable to me. I must hold 
Hay to be guilty. All the Assessors held 
him not to be guilty. Imt that opinion is not 
acceptable to me. 

The Railway Administration laid itself 
out to be robbed and it was robbed. The 
appellants succuml)ed to a vicious system 
and were not able to break away from it. 
In imposing sentences there is no cause 
to be vindictive. Just as Hays fall has 
been greater, the punishment to him will 
be comparatively more onerous and of 
wider results than to tlie others. I reduce 
the sentence of Hay and Chhedi Ram to 
rigorous imprisonment for one year each 
on both counts to run concurrently. The 
sentences of ^laharaj Kishan, Raj Narain 
and Debi Dayal are reduced to 18 months’ 
rigorous imprisonment each to run con¬ 
currently. 

The appellants who are on bail .shall 
surrender to undergo the balance of their 
sentences. 

My acknowledgments are due to the 
learned Judge of the lower Court for the 
excellent and accurate presentation of the 
facts of a very difficult case in his judg¬ 
ment; also to the Prosecuting Inspector for 
his help duringthe hearing ofthese appeals. 

G. H. Sentcncefi reduced. 

z. K. 


ALLAHABAD HIGH COURT. 

Criminal Appe.al No. 319 of 1925. 

May 19, 1925. 

Present;—Mr. Justice Sulaiman and 
and Mr. Justice Daniels. 

SUKHAI —Accused—Applicant 

versus 

EMPEROR— Opposite Partt. 

Penal Code (Act XLV of 1860), ss. 300, Excep. I, SOS, 
soil—Wife leading immoral life — Remonstrance — 
Provocation—Death caused by stabbing—Mxirder — 
Culpable homicide. 


Accused's wife lead a grossly immoral life. Afte 
a recent act of imchaetit}’ the accused remonstrated 
with her and instead of showing repentence she 
replied that she would continue in the course to 
which lie objected. The accused became enraged and 
struck her Avith a stick. Khe struggled with him and 
got hold of his fingers and bit them. Accused then 
lost control of himself, took out a knife and stabbed 
her repeatedly Avith it Avith the result that she died 
from the injuries; 

Held, that the immediate proA’oeation offered to the 
accused at the time of his remonstrance coming on the 
top of all that had gone before Avas sufficient to bring 
the case Avithin Exception I tos. .100 of the Penal Code 
and to reduce the ofTence of the accused from murder 
to one of culpable homicide, [p. 845, col. 1.] 

Criminal appeal from an order of the 
Second Additional Sessions Judge, Gorakh¬ 
pur, dated the 16th February 1925. 

Mr. K. Verma, for the Applicant. 

The Assistant Government Advocate, for 


the CroAvn. 

JUDGMENT.— The accused Sukhai 
has been convicted under s. 302 of thp 
Indian Penal Code of murdering his wife 

Sukhia and sentenced to trans¬ 
portation for life. The commission of the 
offence is admitted and the question is 
Avhether the offence is one under s. 302 or 


3 , 301. On 29th NoA’^ember 1924 Dharam 
Raj headman of Mouza Deopur found the 

dead body of a Avoman Avith a number oi 

wounds on it in his grove through 
he AA-as passing. He informed the 
who made a report. The body still na 
arnaments on it and some pieces of gl^ 
l^angles Avere picked up near where th 
body had been lying. It was not 
at first wlio the Avoman was but she w 
identified tlirougli one Musammat Jagra 
who had known her SlS Musammat 
the Avife of the accused. The Sub-Inspec 
then proceeded on 30th November 
house of the accused. He found the h 
shut up. The accused had ®bifte 
another house. The Sub-Inspector 
there and found him. Eventually 
accused gave up some ornaments 

Sub-Inspector and a Lnnse. 

ing stains of blood were found in his .> 

In the pocket of the Icurta * -..-ate 

rhe accused was sent before a 
and made a confe.ssion under s. i j 
nr. P. C., to wliich he has adhered botn 
before the Committing Magistrate and 
trial. /ipreased 

There is no doubt that accused 

woman Avas grossly immoral. . j 
has told H long story of her Jter 

behaviour and hoAv in order . .q other 

tier he had to give up going ou 
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villages for work (he is a goldsmith) and do 
his work at home. Eventually he left home 
with her with intent to go to Bengal but 
in spite of repeated promises she did not 
reform. On the day of the murder tliey 
were intending to return together along 
with their little girl aged seven to their 
village Madhwapur. They arrived at Bhatni 
Station in the afternoon and had to wait 
for a train till about 10 p. m. While they 
were there the accused says that he found 
his wife just outside the station having 
intercourse with a man. He threw a brick 
at the man who went away. This story 
sounds incredible but it is corroborated by 
the evidence of the accused’s little girl 
Musammat Nanki and the learned Judge 
appears to have accepted it. At any rate 
they travelled together to Salimpur and 
there alighted and proceeded to the grove 
at Deopar where the body was found. The 
accused’s account of what followed is that 
after the girl had gone to sleep he upbraid¬ 
ed his wife with her misconduct. Instead 
of being repentant she said that she would 
again do such acts upon his head. There¬ 
upon he became eniaged and struck her 
with a stick. She struggled with him and 
got hold of his fingers and bit them. He 
then lost control of himself and took out a 
knife and began to stab her with it. He 
does not know how many blows he in¬ 
flicted. The medical evidence shows that 
he went on stabbing her repeatedly. The 
Civil Surgeon has detailed a list of fifty- 
three different injuries on the body. Many 
of these were minor injuries, and as the 
learned Judge says, the medical evidence 
shows that there were not less than a 
hundred injuries on the body altogether. 
The account of what happened at the 
grove receives corroboration from the fact 
that the accused was medically examined 
when he was admitted to Jail and there were 
marks on his fingers which might have 
been the marks of teeth. 

The Judge has believed the accused’s 
story to be the substantial truth and we 
must accept it as such. We think that the 
immediate provocation at the grove coming 
on top of all that had gone before was 
sufficient to come within Exception I to 
8 . 300 of the Indian Penal Code, and to 
reduce the offence from murder to culpable 
homicide. We are prepared to make some 
reduction of offence and sentence, but we 
cannot leave out of account altogether the 
very savage nature of the attack which was 


845 

made on the deceased and the large number 
of injuries which were inllicted by the 
accused. We alter the conviction to one 
under s. 304 of the Indian Penal Code and 
reduce the sentence to one of ten years’ 
rigorous imprisonment, 
z. K. iSca/cJioc reduced. 


PATNA HIGH COURT. 

Criminal Revision No. 72 oi- 1925. 

March 6,1925. 

Present :—Justice Sir John Buckiiill, Kt., 
and Mr. Justice Kulwant Sahay. 
MUNNI LAL SAO .\nd others— 

Petitioners 

versus 

GATTI AHIR and other.s—Opposite 

Paktv. 

Criminal Procedure Code (.[ct \’ of ss. I 

0,5—Dispute relatiii'jlo [and -Pr'acedure—Jiiris- 
diction of Magistrate—Order under s. duration of 
—06«erraOo?i cis to possessio)i,cffect of. 

Section 144 of the Cr. P. (J. is of general appli¬ 
cation and contains nothing which ousts the juris¬ 
diction of a Magistrate in cases of bona fide disj)utes 
as to possession of land. Wlitre. however, s. 107 or 
s. 145 of the Code will meet the requirements of the 
case, s. 144 is not an appropriate remedy and if it is 
found that the danger was not so iuimincnt that it 
could not be otherwise averted an order under s. 144 
will generally be held to liave been made without 
jurisdiction. Where it is clear upon the materials 
before the Magistrate that one i^arty is in possession 
and that another whose claim to posscs.sion is a mere 
pretence is threatening to interfere with that posses¬ 
sion the Magistrate is entitled to resort to the special 
summary procedure of s. 144, if immediate provision 
or speedy remedy is desirable, [p. 846, cols. 1 & 2.] 
Where in the course of a proceeding under s. 144 
of the Cr. P. C. the Magistrate finds that there is a 
bona fide dispute of possession of land likely to 
cause a breach of the peace he is bound immediately 
to take action under s. 145 of the Code. The use of 
s. 144 is u suitable method of avoiding a breacli of 
the peace only if it is clear upon a reading of the 
Police report that the claim of the i)arty creating the 
disturbance is not a claim made in good faith, [p. 846, 

col. 2.] , X 

An order purporting to be \mder 8.144 of the Cr. 

C. has no power after the expiiy of two months 
from the date of the order and any observation made 
in such an order by the Magistrate as regards the 
possession of any of the parties must be treated 
simply as an incidental observation meant to enable 
the Magistrate to make an order under the section. 
Such an observation cannot have the force of an order 
\mder s. 145 of the Code and is of no use in deter¬ 
mining the question of actual possession, if the 
question arises in a subsequent proceeding. [P- 
col. 2; p. 848, col. l.j 
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Crimiaal revision against an order of the 
Sub-Divisional ^Magistrate, Buxar, dated the 
19tti of December 1924. 

Messrs. K. F. Jaijaswal and Manohai' Lai, 
for the l^etitioners. 

.Mr. P. C. Hal, for the Opposite Partv. 

JUDGMENT. 

Kulwant Sahay, J,—This is an 
apxjlication on behalf ot the second party 
in a proceeding under s. 144 of the 
Cr. P. against an order of the Sub-Divi¬ 
sional Magistrate of Buxar, dated the 19Lh 
of December, 1924, whereby he declared 
the first party to be in possession of the land 
in dis])ute and made an order restraining 
the second party from interfering with 
the possession of the first party. 

The petitioners went before the District 
Magistrate against this order under cl. 
(a) of s. 144 of the Cr. P. C., praying that 
the order passed by the Bub-Divisional 
Magistrate might be rescinded. The learn¬ 
ed District Magistrate has rejected the 
application by his order, dated the 17th of 
January, 1925. 

The point raised by the learned Counsel 
for the petitioners is that the dispute in 
the present case was a hoaa fide dispute 
concerning 120 hiohas of land in the village 
and that the Magistrate had no jurisdiction 
to initiate proceeding under s. 144 of Cr.P.O. 
but he could only act under s. 145 of the 
Code. The question as to the powers of the 
Magistrate to act under s. 144 or under 
s. 145, Cr. P. C., has been considered by this 
Court in several cases. In the Full Bench 
Case of Shebalak Shigh v. Kamaruddin 
^landed (1), Mullick, J., observed as follows: 
"Section 144 is of general application and 
contains nothing which ousts the Magis¬ 
trate’s jurisdiction in cases of boyia fide dis¬ 
putes as to possession of land. But where 
s. 107 or s 145 will meet the requirements 
of the case, s. 144 is not an appropriate 
remedy and if it is found that the danger 
was not so imminent that it could not be 
otherwise averted an order under s. 144 
will generally be held to have been made 
without jurisdiction. Where it is clear 
upon the materials before the Magistrate 
that one party is in possession and that 
another whose claim to possession is a mere 
pretence is threatening to interfere with 
that possession the Magistrate is clearly 
entitled to resort to the special summary 

fl) 68 Ind. Cas. 149; 2 Pat. 94; 1 Pat L R ^iCrV 
(1922) Pat. 241; 3 P. L. T. 573; 4 U. P L R [Pat) S?: 
23 Or. L. J. 549; (1922) A. I R.^Pat.) 435 ^ ’ 


procedure of s. 144 if immediate preven¬ 
tion or speedy remedy is desirable”. Jwala 
Piasad, J., in consideiing the same question 
agrees with Mullick, J., that it is open to a 
Magistrate to take proceedings under 
s. 144 in cases of disputes relating to posses¬ 
sion of land when there is an imminent 
danger of a breach of the peace in connec¬ 
tion with land disputes ; but his Lordship 
observed as follows "To me it appears that 
when, in the course of a proceeding, under 
s. 144 of the Cr.P.C. the Magistrate finds that 
there is abonafide dispute as to possession of 
land likely to cause a breach of the peace he 
is bound immediately to take action under 
s. 145. Chapter XII comprising that 
section is headed ‘Disputes’ as to immovr 
able property”. Then his Lordship quotes 
s. 145. He is of opinion that in such cases the 
proper procedure to adopt is a proceeding 
under s. 145 and not one under s. 144 of the 
Cr. P. C. The same view was expressed by 
Rue and Imam, JJ., in Kaniz Amina v. 
Emperor (2) Their Lordships laid down 
the following two propositions, first, that the 
Magistrate is not required to take proceed¬ 
ings under s. 145 if he is satisfied that 
by other methods he can avoid a breach of 
the peace ; and, secondly, that the use of 
s. 144, Cr. P. C., is a suitable method of 
avoiding a breach of the peace only if it he 
clear upon a reading of the Police Report 
that the claim of the party creatmg dis¬ 
turbance is not a claim made in, 
faith. It is, therefore, necescary to see in tflO 
present case whether the dispute between 
the parties was a 6oua fide dispute relating 
to the possession of the land in. 

Now it appears from the orders of ta 
Courts below the land in dispute "Vf 
originally pai'ti and full of thorn an 
belonged to Miisammat Sheobasi. 
nand Sahu who was her son-in-law used 

look after the property on her behalf. A 
petitioners Nos. 1 and 2 -iie mortgagees 
possession of the village. The other P 
tioners claim to have taken / 

the land in dispute from petitioner • 

1 and. 2. The case of the petitioneis 
that the land was the bakasht land 
proprietors. The case of the opposite-p 
was that they had taken settlement oi 
land from Ramanand Sahu 
fourteen years ago and that they 
since then in possession on 
to the landlords, but that lecen 7 

(2) 47 Ind. Cas. 65; 3 P. L. J. 243; 4 P. b. 

19 Cr. L. J. 869. 
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landlords have been trying to oust them 
from possession of the land because they 
refused to pay enhanced rent. On the 
23rd of September 1924 the opposite party 
filed an application before the Sub-Divi¬ 
sional Magistrate stating the fact of their 
possession and the fact that there was a 
likelihood of a breach of the peace as the 
landlord and his men would try to oust 
and remove the crops grown by them ; and 
they prayed for proceedings under 
s. 144. The learned Magistrate refehed the 
petition to the Police for report. The 
Police submitted a report on the 11th 
of October 1924 in which they re¬ 
ported that the opposite party were in 
possession; and they recommended that pro¬ 
ceedings under s. 144 mightbe taken against 
the first parly. The learned Magistrate, how¬ 
ever, on a perusal of the Police Report, made 
an order on the 24th of October 1024 
that no action was necessary. On the 17th 
of November 1924, a telegram appears to 
have been sent by Bijay Singh, who is one 
of the petitioners in this case, to the Sub- 
Divisional Magistrate, stating that the 
opposite party were threatening to commit 
rioting and murder and to damage the 
crops ; and asking the Magistrate to protect 
peace. Upon the receipt of this telegram 
the Sub-Divisional Magistrate again asked 
the Police for a report and on the Police 
Report he, on the 17th of November 1924, 
passed the following order, “ Police Report 
dated the 11th October 1924, reconsidered. 
Restrain the second party under s. 144, 
Cr.P.C., from interfering with the possession 
of the first party over the plots named in 
Police Report. Cause may be shown against 
the orderon or by 27th November 1924.” Now 
upon the authorities, just referred to, this 
order of the 17th of November 1924 was a 
perfectly proper order and it was within the 
competence of the Magistrate to pass this 
order to prevent a breach of the peace. 
The telegram sent by vme of the petitioners 
showed that there was an urgent necessity 
of taking action to prevent a breach of the 
peace and the Magistrate was perfectly 
justified in taking emergency step by 
making order under s. 144 on the 
17th of November 1924. In compli¬ 
ance with this order both parties ap¬ 
peared before him and showed cause. 
They produced documentary evidence and 
it appears that the documents produced 
by the present petitioners consisted of the 
finally published Recof^ of Rights, certain 
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baticara papers and other document. The 
survey khatian showed the land in dispute 
to be the proprietor’s bakast land. The 
partition pajier also .showed the land to be 
the proprietor's bokasht land. It was, there¬ 
fore, clear upon the evidence i-ioduced }jy 
parties that there was a Inma lidc dispute 
as regards the possession of ihe land. The 
presumption of the Record of Rigljts and 
of the partition paj)ers was in favour of 
the petitioners ; on the other hand, the 
Police Report was in favour of the opposite 
party, and their allegation was that tliey 
had taken settlement of this hakast land 
from Ramanand Sahu and that they had 
reclaimed the parti land. There was, there¬ 
fore, clearly a case in which there was a 
bona fide dispute between the parties as 
regards possession. Upon the authorities 
referred to, when the Magistrate saw that 
there was bona fide dispute between 
the parties he ought to have at once initiat¬ 
ed proceedings under s. 145 of the Cr. 
P. C. Instead of doing that he considered 
the statement filed by the parties and 
the documents produced by them, heard 
arguments and in effect made an order 
finding the first party to be in possession 
and declaring their possession and restrain¬ 
ing the second party from interfering with 
the possession of the first party. I am of 
opinion that when the Magistrate found 
that there was a bona fide dispute between 
the parties he ought to have called upon 
the parties to produce their evidence on the 
question of possession and to have proceed- 
dings to determine the question of posses¬ 
sion in the manner provided by s. 145 
of the Code. The order, however, of the 
learned Sub-Divisional Magistrate, dated 
the 19th of December 1924, after two months 
from that date Iiad no force ; and it is con¬ 
tended by the learned Counsel for the 
opposite party that two months having 
expired and the order having spent its force, 
it is unnecessary to consider the legality of 
this order. 

As 1 have said, the order purports to be 
one under s. 144, Cr. P. C., and, therefore, 
after the expiry of two months this order 
has absolutely no force. The ohseiwation 
of the learned Sub-Divisional Magistrate 
as regards possession of the first party is 
simply an incidental observation in order 
to enable him to make an order under s. 
144. This observation cannot have the 
force of an order under s. 145 of the 
Code and is, therefore, of no us© in determin- 
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inir tlie question of actual possession, if the 
question'arises in a subsequent proceed¬ 
ing. 

The order having spent its force it is 

not necessarv to set it aside. Under these 

% 

circumstances the application must be dis¬ 
missed. 

Bucknil, J.—I agree. 

z. K. Application dismissed. 


ALLAHABAD HIGH COURT. 

Civil Kevision No. 148 of 1924. 

May 2G, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

Babu BANKET LAL KAPOOR— 

Petitioner 

The ALLAHABAD BANK. Ltd,, 

MORADABAD and EMPEROR— 
OrrosiTE Parties. 

Criminal Procedure Code f.lcf V of JS08), $. 517 — 
Embezzlement by serrunt - Money paid by accused to 
creditor handed oicr by latter to Police—Order di¬ 
recting rc.urn of money to coinplainayit, leglaity of. 

The Sub-Agent of a Hank embezzled a certain 
amount of money Ixdonging to the Bank and paid a 
part of it to his cicdit(Jis in payment of his debts. 
The Police traced one of these payments and the 
creditor to whom tlie payment had been made handed 
the money Ijack to the Police. The Sub-Agent was 
tried anil convicted of the oftence of embezzlement 
and at the conclusion of the trial the Court ordered 
that tlie money which was handed over to the Police 
by the creditor of tlie accused should be handed over 
to the complainant Bank as property in respect of 
which an olleuee appeared to have been committed: 

Held, that the order was justified, by the terms 
of s. 517 of the Cr. P. C. under which the Court 
purported to Act. 

Oivil revision from an order of the Dis¬ 
trict Judge, Moradabad, dated the 2Gth 
February 1924. 

Mr. Shiva Prasad Sinha, for the Peti¬ 
tioner. 

Dr. K. N. Katju, for the Opposite party. 


part of the embezzled money to his creditor^ 
in payment of his debts. He sent a sum of 
Rs. 2,400 to the applicant Bauke Lai Kapoor 
in notes under insured cover. The Police 
traced tliis payment, and the applicant hand¬ 
ed the money back to them. At the con¬ 
clusion of the trial the Court ordered it to 
be handed over to the complainant under 
the provisions of s. 517, Or. P. C., as proper¬ 
ty in respect of which an offence appeared 
to have been committed. 

The present application is filed as a civil 
revision, but as it is against the order of a 
Criminal Court, if any revision lies at all, 
it must be under s. 439 of the Or. P. C. 
We think, however, that the order of the 
Court below is not open to attack in revi¬ 
sion. That order is strictly justified by the 

terms of s. 517, under which the 
below has acted. The Court was satisfied 
that this was property in respect of which 
an offence had been committed, and it WM 
property to which the Allahabad Bank 
claimed to be entitled. We accordin^y 
dismiss the present application. _ As the 
application was filed as a civil revision we 
allow costs to the answering respondent in¬ 
cluding in this Court fees on the 
scale. At the hearing before ua the Allaha¬ 
bad Bank has not been represented.^ 
Sulaiman, J.—I concur. 1 think we 
have no power to compel the AllahaDa 
Bank, who has .received the money, to re 
fund the amount to the Court or to psy 

back to the applicant. . , 

z. K. Application dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 40 of ifaj. 

March 3i, 1925. 

Present: —Mr. Daniels, J. C. 
Musammat GILLI-AccusBD-APPLiCA^i 


JUDGMENT. 

Daniels, J. —This is an application for 
revision against an order of the Sessions 
Judge of Moradabad refusing to interfere 
with an order returning certain property 
to the complainant. The Allahabad Bank 
Ltd., prosecuted one Gopal Lai, the local 
Sub-Agent of the Allahabad Bank, who had 
, absconded with about a lac of rupees. It 
transpired that Gopal Lai ]iad been sending 


versus 

EMPEROR— Complainant—Opposite 

Criminal Procedure Code (Act of 

Penal Code (Act XLV of 18^), Aggistant 

materials ioi' counterfeiting coins -witness^ 

Master of 'Calcutta Mint, whether expert 

Commission, issue of, legality of. polr'iitta 
The Assistant Mint Master of the 
an expert witness with regard to co get 

ments for coining and a on - coift’ 

illegally in allowing him. to be exammea 
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mission instead of insisting on his personal attend¬ 
ance. 

Criminal revision against an order of 
the Sessions Judge, Gonda, dated the 
10th January 1925, confirming that of 
Assistant Sessions Judge, Gonda, dated 
the 11th December 1924. 

Mr, Kanhaiya Lai Nigam^ for the Appli¬ 
cant. 

ORDER. —The applicant has been con¬ 
victed under s 235, Indian Penal Code, and 
the conviction has been upheld by the 
learned Sessions Judge in appeal. After 
hearing Counsel at length in support of 
the application I am satisfied that there 
are no good grounds for interference in 
revision. It is difficult to take seriously 
the suggestion that the Assistant Mint 
Master of the Calcutta Mint is not to be 
regarded as an expert witness. Nor can 
I agree that the Court acted illegally in 
allowing him to be examined on commission 
instead of insisting on his personal attend¬ 
ance. I dismiss the application. 

z. K. Application dismissed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 727 of 1924. 
November 7, 1924. 

Present Mr. Justice Suhrawardy and 

Mr. Justice Mukerji. 

NAWAB ALI— Accused —Petitioner 

versus 

EMPEROR— Opposite Pahty. 

Criminal Procedure Code {ActV of J89S), ss. UO, 360 
—Security proceedUigs—Deposition not read over to 

witnesses, effect of~lllegolity. . .v 

Where in a proceeding under s. 110 of the 
Or. P. C. the provisions of s. 360 of the Code 
are not complied with, the enquiry is vitiated and 
the order passed by the Magistrate in the proceedings 
must be set aside. ^ , j r 

Criminal revision against an order of 
.the Sessions Judge, Dacca, dated the 2nd 
July 1924, confirming that of the Sub Divi¬ 
sional Magistrate, Munshigunge, dated the 

.26bh February 1924. , 

Babu Radhika Ranjan Ghua, for the Peti¬ 
tioner. , , 

. Babu Heramba Chandra Guha, for the 

Crown. 

JUDGMENT.— It is clear that the 
provisions of s. 360 of the Cr. P. C. weie 
not complied with in the present inquiry. 
The order passed by the learned MegiS" 
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trate is accordingly set aside, and further 
inquiry directed—such inquiry to be held 
by some Magistrate other than Uie Magis¬ 
trate who had dealt with the case, 
z. K. Order set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 110 ok 1925. 

March 24, 1925. 

Present;—Mr. Justice Stuart. 

GULAB SINGH and another— Acrusiin 

—Applicants 
versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860}, s. hm—Forgery-- 
Railway clerk viaking entry in rcyiMrr at 
instance of superior oliicer acting bona fifle— Offence 
—Criminal Procedure Code (.let V of ISOS), s. J15-~ 
Commitment, when can be quashed. 

Certain goods were consigned to the complainant 
and on arrival of the goods at their destination the 
complainant was required by the Station Master to 
unload the goods within a certain period. After the 
complainant had unloaded the goods, accused, a 
goods clerk, entered the time of tlie unloading in the 
register. The Station Master subsequently discovered 
that in unloading the goods the complainant had 
blocked the line on which the wagon was standing 
and called upon the complainant to clear the line. 
After the line liad been cleared the Station Master 
directed the accused to alter the time of the unloading 
of the goods from that previously entered in the re¬ 
gister to that at which the line had been cleared: 

Held, that under the circumstances, even if the 
Station’Master’s view as to the correct time when the 
goods had been unloaded was erroneous, the accused 
was not guilty of an offence under s. 466 of the Penal 

Criminal revision from an order of the 
Magistrate, First Class, Agra, dated the 

19th of January 1925. 

Mr. C. Ross Alston, for the Applicants. 

The Assistant Government Advocate, for 

the (Yown. . , u 

JUDGMENT. —Commitments should 

only be quashed when on the face of it 

there is something of the nature of a fatal 

flaw in the prosecution. In this particular 
case there is a fatal flaw. There is no case 
in law at all. The two persons whom the 
Committing Magistrate has ordered to be 
prosecuted for forgery under s. 466 of the 
Indian Penal Code are two Railway clerks 
and the case against them is briefl.y this. 

They are responsible for the upkeep of 
certain registers. wagons containing 

coal arrived at Agra Railway Station and 
the consignee was given till a certain hour 
to unload. He completed his unloading 
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a certain hour and the time of completion 
was recorded accordingly in the register, 
but he was not only, according to the view 
of the Station Master, obliged to complete 
xinloading by a particular time in order to 
save payment of demurrage but he was also 
responsible for putting the wagons in such 
a position as to enable them to be despatch¬ 
ed, and if he did not have the wagons 
cleared, by that time so as to be capable of 
despatch, the Station Master considered that 
he was liable to pay demurrage even though 
the wagons had been unloaded. The con¬ 
signee had actually unloaded the wagons 
by a certain time and that time was entered 
in the registers but the Slalion Master 
subsequently discovered that while un¬ 
loading he had blocked the passage of 
the wagons by leaving accumulations of 
coal on the permanent, way so that the 
wagons' despatch (to Tundlaj had been 
delayed. The Station Master told the con¬ 
signee to clear the line so that the wagons 
might he despatched. The consignee cleared 
the line. The Station Master then went to 
the clerks in cliargeof the registers and told 
them to alter the hour of unloading from the 
hour originally recorded when the wagons 
had been actually unloaded to the hour 
which he now gave them when the line 
had been cleared so that the wagons could 
be despatched. The two clerks carried out 
his orders and it is for this and this alone 
that they have been committed to Sessions 
on a criminal charge. 

It is admitted that they ivere acting 
under the orders of their superior officer, 
that they could not have had any possible 
animus in the matter and that the consignee 
had^ no complaint against them. The 
Station Master’s interpretation of the 
liability of the consignee had been found to 
be wrong by a Small Cause Court Judge. 
I have nothing to say upon that point. 

_ The Civil Court has found that the con¬ 
signee was not liable to pay demurrage. But 
there was absolutely nothing dishonest, im¬ 
proper or irregular in the Station Master 
holding the view which he did hold, even 
though it was an incorrect view, and for 
him to tell the clerks to alter the time of 
unloading to the time when he honestly 
thought that the wagonshad been technically 
unloaded was in no way a criminal offence 
and the clerks who acted under his orders 
were in no way responsible. 

I consider that the action of the Civil 

Court which ordered the prosecution was 


most unfortunate and that it would be ■. 
most improper to permit this prosecution to 
continue as on the face of it there is no 
case of any sort or kind. 

I accordingly quash the proceedings, set 
aside the order of committal of the twoap- 
}>licants and direct that their bail bonds be 
cancelled. This order will have the effect 
of an order of absolute acquittal with no 
reflection of any kind upon the conduct of 
the applicants. 

z. K. Order stt a$idt. 


LAHORE HIGH COURT. 

Ciii.MiNAn Revision No. 842 of 1924. 

November 1, 1924. 

Present:— 'Mr. Justice Harrison. 

LABH SINCH—Accused—Petitioner 

NARINJAN DAS— Respondent. 

Criminal Procedure Code (Act V of 1S98), f- tSo 
{OS amc7ided)—Complaint regarding the falsity of 
Return of Election ICxpejises without order of orundet 
the. authority from Government—Cognizance by MoffiS" 
trate- Punjab Electoi'al Rules, r. 5 (4) — Words “'tn ft 
judicial proceeding", whether affect s. 106, Cr.P^C, 
as amended. , 

In r. .5 (^4) of the Punjab Electoral Rules, the words 
“in a judicial proceeding" by a Magistrate do not 
override or amplifj* the clear provisions of the amen 
cd s. lOG, Cr. P. C'., and. therefore, do not empower a 
Magistrate to take cognizance of a complaint ' 
ing the falsity of a Return of Election 
unle.ss the complaint ig filed by the order 
the authority from the Governor-General in 
etc., as laid down in the amended s. ISfi. C*"* * • 

[p. 851, <»1. 2. ) . 

Application for revision of an 
the fc’essions Judge, Sialkot, dated th®4ta 
June 1924, affirming that of the MagisW^ 
First Class, Sialkot, dated the 8th 
19-4 

br. Gokal Chand Narang, for the Peti- 
lioner. . 

iMr. Cardc7i Ncad, Assistant Legal re¬ 
membrancer. for the Respondent. 

JUDGMENT.- Dewan ^?rinj*n 
describing himself as a complainant m , 
the District Magistrate of Sialkot to 
a judicial inquiry under r. 5 m- 

Punjab Electoral Rules as to whether 
Labh Singh, a rival candiate at an • J 
had lodged a false return of his - 

expenses.' He invited him to 
result of that inquiiy that Mr, Labh 
had incuiTed the penalties present) 
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tliat rule and was not eligible for election 
for five years. The complaint was sent to 
Sardar Balwant Singh Garewal for dis¬ 
posal. It was contended by tlie other side 
that the Magistrate had no jurisdiction. 
Two^ preliminary issues were framed :—the 
Magistrate electing to follow the procedure 
of a Civil Court— 

(1) Has this Court no jurisdiction unless 
it is empowered to hear the petition by the 
Local Government? 

(2) Have the Courts at Sialkot no juris¬ 
diction to entertain this petition ? 

In a brief order dated the 8th May 1924 
the Magistrate held that the meaning of 
the rule was clear and that he was em¬ 
powered to give a judicial finding as re¬ 
gards the falsity of the return. To this 
somewhat bald assertion he added no sort 
of explanation of how he (the Magistrate) 
came to function, and how he came to be 
seized with the petition requiring him to 
carry out the inquir 3 ^ An application for 
revision was presented to the Sessions 
Judge who seems to have been inlluenced 
by the fact that the Commissioners, who 
had inquired into an election petition 
arising out of this election, had remarked 
that the petitioner could have this matter of 
the election expenses decided by a Magis¬ 
trate, without explaining how he was to 
set about it. The Sessions Judge came to 
no conclusion himself one way or the other 
and refused to take any action because he 
could not makeup his mind as to whether 
the view taken by the Magistrate was right 
or wrong. 

Now, the law regarding mal-practices in 
connection with elections is contained in 
Act XXXIX of 1920 whereby the Indian 
Penal Code was amended by the addition 
of s. 171 (A) to (I). By a subsequent amend¬ 
ment of s. 196 of the Or. P. C. it was laid 
down that no proceedings regarding these 
new offences could be launched without a 
complaint by order of, or under authority 
from, the Governor-General in Council, or 
the Local Government, or some officer 
empowered by the Governor*General in 
Council in this behalf. No such complaint 
has been made, and it is, therefore, clear 
that under the Cr. P. C. the Magistrate had 
no jurisdiction whatever. 

The question remains whether the rule 
on which the Magistrate relies creates any 
jurisdiction, civil or criminal, separate and 
apart from that described above. This 
mle says that, if a return of electioi^ ex- 
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penses is not lodged in the manner pres¬ 
cribed, or is found either by Commissioners 
holding an inquiry into the election, or by 
a Magistrate in a judicial proceeding, to 
be false in any material particular, certain 
consequences shall follow. The api)oint- 
meut of Commissioners and the method in 
which they shall perform tlieir duties form 
the subject-matter of clear and comprehen¬ 
sive rules made by the Goveraor-General 
in Council under the Government of India 
Act. A finding by such Commissioners 
is placed on the same footing as that of 
a Magistrate functioning as such; but the 
rules do not provide for a Magistrate hold¬ 
ing an inquiry on the same lines as the 
Commissioners. Tlie contention of the res¬ 
pondent and the view taken by the Magis¬ 
trate is that the words “in a judicial pro¬ 
ceeding” in some manner override or 
amplify the clear provisions of s. 196 of 
the Cr. P. 0., and empower him to take 
cognizance without a proper complaint, or 
in other words that the reference in the 
rule to a “judicialproceeding” creates juris¬ 
diction, and further that the jurisdiction 
so created in the Magistrate is tliat of a 
Civil Court or rather is to be exercised in 
accordance with the C. P. 0, I can find 
no possible authority for this view and the 
respondent has been unable to show me 
any. If in a judicial proceeding regularly 
and properly conducted a finding is given 
])y a duly authorized Magistrate, that find¬ 
ing carries certain consequences. This is 
not tantamount to saying that the safeguard 
wisely introduced by s. 196 is to be con¬ 
sidered as a dead letter and that any 
Magistrate on a complaint or report being 
placed before him is authorized and com¬ 
petent to hold an inquiry and give a finding 
involving the same consequences as if he 
had acted in accordance with the law. 

I hold that the action taken by the Magis¬ 
trate was wholly ultra vires and 1 quash 
the proceedings, 

s. D. lievision accepted. 
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being the owner of one pony and also by 
a boy called Sheo Nath. The majority of 
the ponies had gone ahead but two had 
lagged behind. In the midst of the Bhinga 
forest one of these two ponies bolted and 
threw down the load of the four tins which 
he was carrying. Chedi and Wali Muham¬ 
mad pursued the pony and Lachmi Narain 
tried to collect the ghee and put it back 


VSVSllS 

EMPBROR— Respondent. 

Evidence Act <1 of IS7J). s. So—Death of witness— 
Statement made in enquiiy, whether adniissihle-- 
Crois-examination, absence of, effect of--\Vitness 
changiny sides and making contradictory statements, 
evidence of, value of—Identification i?i jail, value of 
^dvdge, duty of. 

A Jud^^:e should not assume tlie role of a prosecutor, 
aii<l where a witness lias made a clear and delinite 
statement as to a certain point llie Judge sliould not 
emleavour to make the witness change his state¬ 
ment. [p. 65.'1, col. 2.] 

Where a statement made by a witness in an en¬ 
quiry is sought to be used against the accused at the 
trial under s. .‘13 of the Kvidence Act. the fact that 
there was practically no cro9.s-examination of the wit¬ 
ness on the occasion when he mads the statement, 
although there was opportunity to cross-examine, 
renders the evidence of little or no value. [j6id.J 

Ibrahim v. Emjeror, 18 Ind. Cas. 406; 17 C. W. N. 
230; 14 Cr. L. J. 70, relied on. 

A witness who is sliown to be capable of chang¬ 
ing sides and who has made statements in favour of 
both the prosecution and the accused is an unreliable 
witness, and no guarantee of truth remains in 
respect of either of his statements. [it;id.] 

Identitication in jail is no substantive evidence. It 
can only be used as corroborative of identification 
made at the trial in the presence of the Judge, [p. 853, 
col. 2; p. 854, co). 1.] 

Appeal against an order of the Addi¬ 
tional Sessions Judge, Bahraich, dated the 
12th January 1925. 

Mr. John Jackson, for the Appellants. 

The Government Pleader, for the Crown. 

^ JUDGMENT. —Sarju Singh, Kaiichan 
Singh, Fatal, Autar, Bhagwati Hukum 
Singh and Sagar have been convicted and 
sentenced to five years’ rigorous imprison¬ 
ment each under s. 395 of the Indian Penal 
Code by the learned Additional Sessions 
Judge of Bahraich. With these appellants 
was also tried one Nanku for the same 
offence hut he has been acquitted by the 
learned Judge, 

Lachmi Narain (P. W. No. 1) is the resi¬ 
dent of village Ghurdauriya in the Nepal 
territory. He carries on the business of 
purchasing and selling ghee. On the 16th 
September 1924 he started with a certain 
number of ponies carrying tins of ghee for 
Risia Railway Station. Each pony carried 
four tins. Lachmi Narain was accompani¬ 
ed by Chedi and Wall Muhammad, each 


in the tins. He also asked the boy Sheo 
Nath to go back to the village and bring 
a new tin. After waiting for about 2 
hours for Sheo Na*h, Lachmi Narain him¬ 
self went to his village to fetch an empty 
ti.i. Meanwhile Chedi and W'ali Muham¬ 
mad had returned to the spot and were 
left in charge of the two ponies and the 8 
tins of ghee. Lachmi Narain returned to 
the scene with the new tin and re-loaded it 
with the from one of the broken tins. 
The party with the two ponies each load¬ 
ed with four tins of ghee started again. They 
had gone a distance of about 100 or 125 
kasis when they wfre overtaken by dacoiis. 
At this time the sun had either completely 
set or was just setting. The dacoiis wJien 
they first made their appearance ■were onl^ 
two in number. According to Lacluni 
Narain one of them was carrying _a latht 
and the otiier a gun. Lachmi Narain was 

hit by a and the dacoit canyingthe 

gun levelled it at him. Lachmi Narain 
then managed to run away from the place 
and reached the village Parsa, which is 
about three miles from the scene of the 
first attack. Four gharis after Sheo Neth, 
Chedi and Wali Sluhammad also joined 
him. They had the two ponies with 
but not the tins of ghee which were carried 
away by the dacoits. 

From the above narrative of events u 
is clear that the dacoits except two ap¬ 
peared on the scene after Lachmi Narain 
had run away. According to the evidence 
of Wali Muhammad (P W, No. 4) about o 
other dacoits had come up. They caugnt 
Chedi and struck him with a lathi 
They also heat Wali Muhammad. 
searched Chedi and Wali Muhammad and 
found Rs. 6-8 0 with Wali Muhammad ^ 
which they robbed him. Then 
Wali Muhammad, Sheo Nath and 
and made them sit down. Six of the 9®^®, 
then drove away the two ponies 
tins of ghee loaded on them. 
three hours two of the dacoits ^ 

with the ponies but there were ^ 

ghee. Sheo Nath was released and ndvwif 
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untied his companions he, Checli and Wali 
Mahammad went to Parsa with the two 
ponies and joined Lachmi Narain there. 
Two of the eight tins were since recovered. 
Tney bore the name of one Badlu to whom 
they belonged. 

On the evi<ience produced in the case 
there can be no question as to the fact 
that the dacoity did take place and the 
only question which I have to decide is 
as to the complicity of these appellants. 
At the hearing of the appeal Sirju Singh, 
Fatal and Kanchan Singh were represented 
by Counsel, Mr. John Jackson. 1 now 
proceed to deal with the case of each of the 
sev'en appellants separately. 

Kanchan Singh.—At the trial the 
only direct evidence against Kanchan 
Singh is furnished by the statement of 
Chedi recorded before the Magistrate at 
the inquiry. Chedi could not be produced 
at the trial because he had died in the 
interval. Chedi’s statement at the inquiry 
is assailed on two grounds: (1) That he 
had had an opportunity of seeing the 
accused at the tliana, and (2) that his 
statement even if admissible in evidence 
is of little value, no cross-examination 
worth the name having been directed 
against his evidence. 

As to the first point, we find the follow¬ 
ing statement in the evidence of one 
Farzand (P. \V. No. 14):—"The thanadar 
tojk this man (Bhagauti) to the tliana, I 
went with the thanadar. At the thana 
Chedi, Wali Muhammad and Lachmi Narain 

were present.Nanku, Sagar, Sarju 

Singh, Fatal, Kanchan Singh were arrest¬ 
ed on the same date on which this accused 
(Bhagwati) was arrested. Sagar had been 
arrested a day before. The remaining five 
were arrested on one and the same date. The 
thanadar took all these five men to the 
thana at one and the same time.” This 
evidence is clear and definite in one respect 
and, that is, that when Nanku, Sarju Singh, 
Fatal, Kanchan Singh and Bhagwati were 
taken to the thana as arrested persons Chedi 
was present at the thana. The learned 
Judge then intervened and in answer to 
the questions put by him the witness 
stated that Lachmi Narain, Wali Muhammad 
and Chedi were not at the thana on the 
day when these accused were taken there. 
They arrived at the thana on the following 
day. Having elicited the last-mentioned 
statement the learned Judge then proceeded 
to point out to the witness the discrepancy 
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between the two statements. On this the 
witness said "I saw these men in the thana 
on the following day after the accused 
had been challaned and not on the first 
day.” I very much regret that the learn¬ 
ed Judge took the role of a prosecutor. He 
that as it may, the two contradictory 
statements of the witness must liave the 
effect of creating serious doubts as to the 
case for the prosecution that (fiiedi was 
brought face to face with tlie accused for 
the first time after the dacoity during the 
regular identification proceedings in the 
presence of the Magistrate. Further, it 
may be that the statement of Chedi record¬ 
ed at the inquiry is technically admissible 
in evidence at the trial, tlie fact, liowever, 
remains that only one question was put in 
cross-examination by Counsel of one of 
the accused and the statement closes with 
a note “No cross-examination by others.” 
In substance, therefore, there isnocro.ss- 
examination though there was an oppor¬ 
tunity to cross examine. In the absence of 
such cross-examination the evidence is, in 
my opinion, of little or no value, [entirely 
agree with the reasoning of the learned 
Judges in the case of Ibrahim v. ICmperor 
(1) The seriousness of the point that 
Chedi had seen the accused persons at the 
thana is fully realized by the learned Judge 
and in this connection his comment on tlie 
statement of Farzand is as foUow3:~"My 
impression is that the witness was siding 
with the accused when he made this 
statement about the presence of the pro¬ 
secution witnesses at the thana wdien the 
five accused were taken there.,.I disbelieve 
this part of his statement...“Now if Farzand 
is capable of changing sides he is clearly 
an unreliable witness. No guarantee of 
truth remains in respect of either of his two 
statements. Kanchan Singh must, therefore, 

be acquitted. ■ . u- 

7 /_Sarju Singh.—As against him the 
learned Judge refers to the evidence of 
Lachmi Narain, who says that he identifi¬ 
ed the accused among the dacoits. He 
also refers to the evidence of Wali Muham¬ 
mad but that is of no value at all because 
Wdli Muhammad fade I to identify the 
accused in Court though _ it is said that 
he had identified him in jail. Identifica¬ 
tion in jail is no substantive e vidence. It 
may only he used as corroborative of identi¬ 
fication made at the trial in the presence 

(1) 18 Iq 4. Cas. -lOG; 17 C. W. N. 230; M (V. L. J. 

70. 
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of the Jur]o-e. The learned Judge also 
notices the evidence of Farzand, who said 
that he saw the accused going with others 
to the Bhinga side a few da.ys before the 
dacoity. Tliis may be of some value if 
there were more or less direct evidence 
against the accused. The case against 
Sarj u Singh, therefore, rests on the evidence 
of Lachmi Narain alone. In my opinion 
it is wholly unsafe to base conviction of 
the accused on the evidence of Lachmi 
IS^arain. Lachmi ISarain’s evidence at the 
trial as to the identification of Sarju Singh 
is not supported in any measure by his 
first report. Further in his statement to 
the Police at the investigation he had 
clearly stated that the dacoits were wear¬ 
ing dhantlias and only eyes could be seen. 
That statement read as a whole amounts to 
this that Lachmi Narain was unable to 
identify any one of the two dacoits who 
had appeared on the scene in his presence. 
Sarju Singh must, therefore, be acquitted. 

111 ~ -Fatal.—As against Fatal the leanied 
Judge relies upon the evidence of Ohedi 
recorded at the inquiry. I have already 
considered that evidence in details in con¬ 
nection with Kanchan Singh’s case and 
for the reasons there stated I am unable to 
accept Chedi’s statement as worthy of reli¬ 
ance. The learned Judge also refers to the 
statement of Farzand, who says that he 


accused along with others going to Bhinga 
side where the dacoity was' committed 
This liappened three or four days before the* 
dacoity and is consequently to my mind 
of no circumstantial value whatsoever. The 
witness further said that he saw this accused 
and some other accused returning from the 
Bhinga side with four tins of ghee. This 
again happened about a week after the 
dacoity. I can attach no weight to such 
evidence. Hukum Singh must, therefore, be 
acquitted. 

Sargar.—Highly damagingevidence 
against this accused lies in the fact that 
he was found carrying the two tins of ghee 
which bore the name of Badlu to one 
Sangam Lai in Rani Piirwa. This is 
deposed to by Bhagwan (P. W. No. 13). 
The appeal of Sagar must, therefore, be 
dismissed. 

The result is that the appeals of Sarju 
Singh, Fatal, Kanchan Singh and Hukum 
Singh are allowed, the conviction and sen¬ 
tence of each of them are set aside and they 
are set at liberty. The appeals of Bhagwati, 
AiUar and Sagar are dismissed. 

z. K. Appeals partly allowed. 


saw the accused going with others into 
the Bhinga jungle a few days before the 
dacoity. This evidence will be too slender 
a foundation for conviction. Fatal also must 
be acquitted. 

IV. —Bhagwati.—Apart from the evidence 
of Ohedi, on which the learned Judge 
relies and I do not rely, we have against 
this accused clear evidence of two other 
witnesses, Badri (P. W. No. 6) and Bans 
Gopal (P. W. No. 5). These two persons 
were gathering fuel wood in the jungle 
when they saw the dacoits taking Ohedi, 
Wali Muhammad and Sheo Nath with them. 
Amongst the dacoits they identified Bhag¬ 
wati accused. The appeal of Bhagwati 
must, therefore, be dismissed. 

V. —The evidence against A\itar is the 
same as I have already noticed in consider¬ 
ing the case of Bhagwati. Autar’s appeal 
is also dismissed. 

VI. —Hukum Singh.—Against this accus¬ 
ed, apart from the evidence of Ohedi taken 
at the inquiry we have very little evidence 
and that is to be found in the statement 
of Farzand, who says that he saw this 
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Criminal Procedure Code (Act V of 189S), wit 
3It2-~Confession, recoi-ding of—Warning 
that confes^iem might he used as evidence against ft i 
absence of. effect of—Examination of accused otj 
recording prosecution evidence, legality of. 

An accused person cannot be examined ^der 
of the Cr. P. C. before any evidence for the 
tion has been recorded, inasmuch as there is 
dence against him and there is no circumsum 
which he can be called upon to explain. IP- » 

cols. 1 «& 2.] . j ifii of 

A Magistrate recording a confession under s. 

the Cr. P C. must warn the accused that .-a. 

make a confession and that if he does so, 
sion might be used as evidence against 
to give this warning to the accused would . 

confession inadmissible in evidence agaUi 


accused, [p. 856, col. 1.] 
Appeal from an 
Judge, Shahpur at 
19th March 1924. 


order of the 
Sargodha, dated tfio 
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Mr. Muhammad Alam, for the Appellant. 

Mr. Carden Noad, Assistant Legal Re¬ 
membrancer, for the Respondent. 

JUDGMENT. 

Scott-Smith, J. —BaUawala has been 
convicted by the Sessions Judge of Shali- 
pur of the murder of Surkhru on the 
night between the 23th and 2i)th of July 
1923, and has been sentenced to deatli. 
He has appealed to this Court through 
Counsel and the case is also before us for 
confirmation of the sentence of death under 
8. 374, Cr. P. 0. 

The facts of the case are fully given in 
the judgment of the learned Sessions Judge 
and we need not repeat them. The con¬ 
viction is based upon the evidence of 
Musammat Kaki, P. W. No. 2. the widow 
of the murdered man, upon a retracted 
confession of Bahawala and upon the fact 
that during the Police investigation he pro¬ 
duced from the hut occupied by him and 
others a bloodstained fcurta. 

On the 3rd of September 1923, the Police 
put up an incomplete chalan before Mr. 
Bhanot, the Committing Magistrate, and 
requested him to take the statement of 
Musammat Kaki, but first of all he record¬ 
ed the statement of the accused and after¬ 
wards in the accused’s presence he record¬ 
ed that of Musamwct Kaki. The statement 
of the accused then recorded by him is 
printed at pages 20 21 of the paper-book. 
It was retracted before the Committing 
Magistrate on 28lh January 1924. Objec¬ 
tion is taken to this confession on the 
ground that, if it was recorded under s. 161, 
Or. P. C., the provisions of tiiat section 
have not been complied with, and if it was 
recorded under s. 312 of the Code, it was 
illegally so recorded because at that time 
no evidence had been taken against him. 

Section 342 of the Code is as follows:— 

“ For the purpose of enabling the accused 
to explain any circumstances appearing 
in the evidence against him, the Court 
may, at any stage of any enquiry or trial, 
without previously warning the accused, 
put sucli questions to him as the Court 
considers necessary, and shall, for the jmr- 
pose aforesaid, question him generally on 
the case after the witne.s3es for the prosecu¬ 
tion have been examined, and before he is 
called on for his defence." 

In the present case the accused was 
examined by the'Court before any evidence 
for the prosecution had been recorded and 
as there was no evidence agiinst him, 
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there were no circumstances which he 
could be called upon to explain and he, 
therefore, could not be examined under the 
se.-tion in question. In point of fact the 
statement was recorded before the commence¬ 
ment of the preliminary enquiry before 
the Committing Magistrate and should, 
therefore, in my opinion, be taken to have 
been recorded under s. 161, Cr. P. C. This 
section lays down that before recording 
any such confession the Magistrate shall 
explain to the person maxing it (1) that 
he is not bound to make a confession, 
and (2) that if he does so it may be used 
as evidence against him. It is also laid 
down tliat " no Magistrate shall record 
any such confession unless, upon question¬ 
ing the person making it, he lias i-eason 
to believe that it was made voluntarily; 
and. when he records aii}^ confession, he 
shall make a memorandum at the foot of 
such record to the following effect;— 

“ I have explained to (name; that he ia 
not bound to make a confession and that, 
if he does so, any confession he m.ay make, 
may be used as evidence against him, and 
I believe that this confession was volun¬ 
tarily made. It was taken in my presence 
and hearing, and was read over to the 
person making it and admitted him to 
be correct, and it contains a full and true 
account of the statement made by him." 

At the head of the so-called confession 
there is a memorandum of enquiry as fol¬ 
lows:— 

“ The accused has been questioned and 
he states that whatever he is going to say 
is out of his own free-will and no pressure 
has been brought to bear on him Py the 
Police or any one else. Tliat he is making 
tliis statement ab.solutely voluntarily." 

At the conclusion the Magistrate certified, 

“ That it was taken in my presence and 
healing : that it was read over to the ac¬ 
cused and admitted by him to be correct 
and that it is a full and true account of 
the statement made by the accused." 

This certificate does not comply with the 
provisions of s. 161. The chief omission is 
that there is nothing to show that Bahawala 
was told that he need not make a confession 
and that if lie did so it might be used as 
evidence against him. At the conclusion 
of the case for the prosecution and after 
hearing arguments the learned Sessions 
Jud^e recor<led a note to the effect that it 
wds°uecessary to ascertain whether the 
Ma^^istrate recor lr-d the accused’s statement 
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valuer s. .'54*2 or s, 164, Cr. P. C. Mr. Bhanot 

was acoordingly summoned and gave evi¬ 
dence which will be found at page 23 of the 
printed paper-book. The only question put 
to him on behalf of the prosecution was 
whether he examined the accused Bahawala 
first or aitevMvsamwat Kaki, and his answer 
was that he examined the accused fir^t and 
Mufiavnnat Kaki afterwards. No attempt 
was made to ascertain whether the Magis¬ 
trate had in pfunt of fact complied with the 
provisions of s. 164. In answer to questions 
put in cross-examination he said that he 
told the accused tliat this statement of his 
might incriminate him and might bring 
about his conviction and that he was at 
liberty to make a statement to this effect or 
not. This does not satisfy me that the 
Magistrate warned the accused that he need 
not make a confession and that if he did so 
it might be used as evidence against him. 
Under these circumstances I am of opinion 
that the confession is wholly inadmissible 
in evidence and must be excluded from con¬ 
sideration. 

As regards the evidence of Miisamwat 
Kaki, it must be remembered that she was 
the appellant’s paramour, and on her own 
admission accompanied him to the scene of 
the murder and waited outside the hut Avhile 
the appellant went in and murdered her 
husband. 8he then assisted him to put the 
murdered man on his bed and covered him 
with a chadar. After that she returned to 
the village and shut herself up in her 
house and gave no information to any one 
until the next morning when she told 
Allahyar, P. W No. 7, privately what had 
happened. In these circumstances I would 
hold that she was to all intents and purposes 
an accomplice of the murderer and consider 
that it would be unsafe to rely upon her 
uncorroborated evidence against the appel¬ 
lant. 

The only other evidence that remains is 
the production of the bloodstained kurta by 
the appellant. There is no evidence to 
show how much blood was on this garment, 
and the presence of blood upon a zemindars 
clothing is not in itself a very important 
piece of evidence. 

Under the circumstances I consider that 
this appeal should be accepted and the con¬ 
viction and the sentence being set aside 
Bahawala should be acquitted. 

Ffopde, J. —I agree. 

2* K. Appeal accepted. 


CALCUTTA HIGH COURT, 

CRiMiNAi. Revision No. 944 of 1924. 
January 28, 1925. 

Present .-—Justice Sir Babington Newbould, 
Kt , and Mr. Justice B. B. Ghose. 
SANATAN BHATTACHARYA— . 

Petitioner 

VCTSUS 

EMPEROR — R ESPONDENT 
Criminal Procedure Code (Act V of 1808), ss. 117, 
358, 357, 360—Security proceedings—Evidence, record 
of—Procedures on-compliance with provisions of 
s. S6f>—Illegality. 

Per Kewbould, J. —Section 356 of the Cr. P. 
must be held to prescribe the manner in which 
evidence should be recorded in warrant cases. It, 
therefore, follows that the provisions of s. 360 of the 
Cr. P. C. are applicable to proceeding under s. 11/ 
of the Code when a person is called upon to show 
cause why he should n^t furnish security for good 
behaviour and failure to comply with the provisioM 
of that section would vitiate the enquiry or trial, 
[p. 857, col. 1.] 

Per Ghose, J. —The provisions of s. 360 of the Or. 
P. C. are matters of procedure and having regard to 
the fact that the directions contained in the section 
are mandatory the disregard of the provisions of 
that section with regard to any trial or cnqu^ 
vitiates the whole trial or enquiry, [p. 8.57, col 2.] 
Section 360 of the Cr. P. C. only refers to evident 
taken under e. 356 or 357 of the Code. Although 
accordins to the provisions of s. 117 , sub-s. (2) of the 
Code, evidence should be recorded in cases referred 
to in that section in the manner prescribed for 
recording evidence in warrant cases that aoes not 
make s. .356 applicable in all its 
8. 356 specifically refers to enquiries under Chs. AU 
and XVIII only and does not refer to Ch. VIll o 
the Code. The result, therefore, is that in 
enquiries imder s. il7 evidence should be recor 
as in a warrant case, but Ch. VIII of the ^de n 
having been referred in s. 358, s. 360 of the Owe . 
application to the record of such evidence. 
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Criminal revision against an order of the 
Sessions Judge, 24-Parganahs, 
dated the 13th August 1924. affirming 
of the Sub-Divisional Magistrate, Alipore, 

dated the 31st May 1924. rr *«/ir 

Babus BirbhiLsan Dutt and SikkarKum 

Bose, for the Petitioner. 

Mr. Khundkar, for the Crown. 

JUDGMENT. , * 

Newbould, J,-The 
arises in this Rule is whether the proy _ 
ofs. 360, Cr. P. a are applicable to 
ceedings under s. 117, Or. P. C., , 

person is called upon to j 

should not furnish security for go 

haviour. *bat 

In cl. (2) of that section it is provid^ tw 

STiph aa enquiry shall be 
manner hereinafter prescribed 
in^ trials ^nd recording evideuPO 


[881. 0.1925] 

cases. Section 360, Cr. P. C. refers to 
evidence taken under s. 356 or 357. Though 
B. 356 does not expressly refer to warrant 
cases it refers to all cases other than 
summons cases and cases mentioned in sub- 
a, (Ijof S.26U, els. ‘*(5)'’ to “(w)." These clauses 
include some cases which are warrant cases, 
blit only cases of minor offences. The 
Code does not prescribe a manner for re¬ 
cording evidence applicable to all warrant 
cases. I think that to give a reasonable 
meaning to the words in s. 117, s. 356 must 
be held to prescribe the manner in which 
evidence should be recorded in warrant 
cases. If this is so, it follows that s. 360, 
Or. P. C., is applicable and failure to comply 
with the provisions of that section would 
vitiate the enquiry or trial which has re¬ 
sulted in an order under s. 118 of the 
Code. 

On behalf of the Crown it is pointed out 
that enquiries under Chs.-XII and XVIII of 
the Code are specifically mentioned in s. 356 
and it is argued that if it was intended 
to make this section applicable to any 
proceeding under Ch. VIII also, that would 
also have been expressly mentioned. It 
seems to mo that the Legislature having 
provided that evidence should be recorded 
as in warrant cases in s. 117 did not think 
it necessary to again refer to these proceed¬ 
ings when dealing with the question of 
the manner in which evidence was to be 
recorded. My attention has also been 
drawn to the case of Benode Behari Nath 
y.- Empepor (1). It is true that it is hard to 
distinguish the reasoning under which it 
was there held that the provisions of s. 342 
are not applicable to cases of enquiry under 

B. 117 from the argument advanced on 
behalf of the Crown in opposing the present 
rule. Bat there are two other unreported 
cases to one of which I was a party— 
Criminal Revision Case No 727 of 1924, 
decided on the 7th November, ^ 1924 
[Nawab Ali v. Emperor (2)] and Criminal 
Revision Case No. 851 of 1924, decided on 
the 2oth November 1924, and in both of 
these it was h#*!ld that an omission to 
comply with the provisions of b 360, Cr. P. 

C, in proceedings under s. 117, Cr. P. C. 
vitiated the trial. Following these deci¬ 
sions I must make this Rule absolute 

B, B. Ghosa^ J.—As we are bound by 
the previous decisions of this Court on the 

(1) 81 Ind. Oas. 909; 50 G. 985; fl924) A. I. R. (C.) 
392; 25 Cr. L. J. 1085. 

(2) 88 Ind. Cas. 919; 5? C. 470. 
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question now before us I agree that this 
Rule must be made absolute so long as 
these decisions are not overruled by a Full 
Bench. Personally 1 entertain considerable 
doubt whether s. 3G0, Cr. P. 0., applies to 
proceedings under Ch. VJII of that Code. 
The provisions of .s. 300 are matters cf pro¬ 
cedure and having regard to the fact liiat 
the directions are mandatory the disregard 
of the provisions of that section with regard 
to any trial or en luiry vitiates the uhola 
trial or enquiry. But in construing a 
matter of procedure, which does not in- 
volve any question of principle, we must 
be guided by the actual words of the Code 
and s. 360 only refers to evidence taken 
under s. 356 or 357 of the (Tv P. C. 
Although according to the provisions of 
s. 117,sub-s. (2) of the Code evidence sliould 
be recorded in cases referred to in that 
section in the manner prescribed for recoi d- 
ing evidence in warrant cases that does 
not make s. 356 applicable in all its terms, 
because s. 356 specifically refers to enquiries 
under Chs. XU and XVllI only and does 
not refer to Ch. VIII. The result, tlierefore, 
is that in making enquiries under s. 117 
evidence should be recorded as in a warrant 
case. But Ch. VIII not having been referred 
to in s 356, s. 360 of the Code would not 
apply to the record of such evidence. 

As this Bench is now constituted it can¬ 
not refer this question to a Full Bench, my 
learned brother having expressed his 
opinion previously on this matter to which 
he adheres. We must consider ourselves 
bound by the decisions referred to in his 
judgment. 

O RDE R,—We set aside the order passed 
against the petitioner under s. 118. Cr. P. C. 
It will be open to the District Magistrate to 
take further proceedings against the peti¬ 
tioner if he thinks fit. 

z. K. Ride made absolute. 


LAHORE HIGH COURT. 

Criminal Revision No. 1163 of 1924. 
Decembers, 1924. 

Pre.^'ent;—Justice Sir Henry Scott-Smith^ 
Kt., and .Mr. Justice Martineau. 

E M PR RO R-- Petition ER 

versus 

BIMALPARSHAD—Aocused— Respondent. 

Criminal Pror.edure Code (Act V of IS9S), ns. 307, 
1,18, hlfO. Ch. XXXllI—Trial by Jury^Disagi'eenunt 

between Judge and Jury—Reference to High CcmjiC^ 
Procedure. 


FiUPEROR V. BIMAt PARIHAD. 
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In onlinnrv ' a.'crs tricil In' Jurj* tiu're is uo appeal 
exeeiH'lU a matter of law \indor s. 118 of the Cr. I*. 
C. Wlmie, however, a ease is tried by Jurj'under the 
provisions of (’h. XXXIII of the Code, an appeal lies 
to the Hii:h Court on matters of fact as well as on 
matt‘‘rs of l iw under s. 110 of the Code. In surh a 
rase th • Hmliiiffsof tiie Jury on questions of fact are 
not tinil, ;ui I if there is <a disagreement between the 
.lo. lie and the Jury and the case is referred to tlie 
Mi jrli C mrt under s. 007 of (he Code, the High Court 
mu.v cm.siderall the evidence in the case and give 
judgmc.il after Considering it as well‘as the opinions 
of the Judge and (lie Jury. [p. 8o8. col. 2; p. 859. col. l.j 
Case-law referred to. 

Criminal Revision against an order of 
the iSessions Judge, Ambala, dated the 27th 
July/2nd August. 192-1. 

Air. D. R. Sawhncijy for the Petitioner. 
Lala .l/of( Saonr, K. B., (with him Messrs. 
Amaryath (liona and Sarfar Chand), for 
the Respondent. 

JUDGMENT. —The accused Bimal 
Parshad Jaiiii was tried ])y the Sessions 
Judge, Ambala, and a special Jury under 
the provisions of (’hap. XXXIII of the Cr. 
P. C. on a charge under ss. IGl Tlfi of the 
Indian Penal Code for having offered a 
bribe of Rs. 200 in currency notes to Air. 
R. Reaks, Assistant Chief Controller, 
Indian Stores Department, Simla, with the 
motive to induce the said Air. Reaks to use 
his influence in obtaining a post for the 
accused in the Stores Department. The 
Jury unanimously brought in a verdict of 
not guilty, and the learned Sessions Judge 
has referred the case to this Court under 
s. 307 (l)of the Cr. P. C. outlie ground 
that, in his opinion, the verdict is perverse 
and absolutely contrary to the evidence on 
the record which establishes the guilt of 
the accused beyond all reasonable doubt. 

Before coming to the facts we find it 
necessary to deal with certain arguments 
which Air. Aloti Sagar on belialf of the ac¬ 
cused has addressed to us upon the ques¬ 
tion as to the principles which should guide 
this Court in dealing with this reference 
under s. 307 of the Cr. P. C. His contention 
is that this (burt should only interfere 
with the verdict of a J ury when it considers 
that it is wholly unreasonable or perverse. 
Attention has been drawn to the following 
authorities:— 

Queen v. Ram Churn Glwse (1) in -.vhich 
Alarkby, J. made the following remarks: — 

“ We entirely agree with the observa¬ 
tions which have been made in similar 
cases by other Division Benches that we 
should not interfere with the verdict of a 


Jury unless it were established in the 
clearest jjossible manner that they had 
wholly miscarried in their conclusion upon 
the case. They are the constituted tribunal 
upon questions of fact in the districts where 
tlie Jury system has been introduced, and it 
will be wholly destructive of that institu¬ 
tion if the greatest possible confidence i^ 
not placed on them.” 

(Juecn V. Sham Bagdee (2) in which it 
was held that " the High Court will exer¬ 
cise llie powers vested in it by s. 263 (cor¬ 
responding to s. 307 of the present Code) 
only in cases in which it finds the verdict 
of the Jury clearly and undoubtedly wrong." 

Empzror v. Swarnamoyee Biswas (3) in 
which it was stated that the High Court 
would not interfere under s. 307 in every 
case of doubt or in every case in which 
it might with propriety be said that the 
evidence would have warranted a different 
view. Their Lordships approved of the 
decision in Queen v. Sham Bagdee (2). 

Emperor v. Golam Kader (4j, where it 
was held that the High Court would not 
interfere against the verdict of the Jury 
unless it could be said that it was not 
possible for the Jury to have arrived at the 
verdict at wliich they arrived. 

Reg. V. Kfianderav Bajimv (5) andi?w^ 
perorv. Charles John Walker (G) [in which 
Emperor v. Swarnamoyee Biswas (3) was 
followed.] 

On the other side the Public Prosecutor 
]*eferred to the case of Emperor v. Lyall 
(7), where such a strict view was not 
taken and it was held that it was not 
necessary for the prosecution to show that 
the opinion of the Jury was perverse or 
clearly or manifestly wrong. It appears to 
us that the decisions in the cases citea 
by Mr. Aloti Sagar were based upon tne 
view expressed by Markby, J, in the case 
of Queen v. Ram Churn ’ Ghose {Vi to tne 
effect that the Jury are the constituted tri¬ 
bunal upon questions of fact. Moi'cov ^ 
in ordinary cases tried by a Jury there 
no appeal except on a matter of law, s 
s. 418 of the Cr. P C. Important chang^ 
have been introduced into the present • 

P. C. by Ch. XXXIII. In s. 44i), which w 


(2) 20 W. R. Cr. 7.1; 13 11. L. R. Ap. 19. 

(3) 21 Ind. Cas. 900; 41 C. 621; 14 Cr. U 

(4) 82 Ind. Cas. 356: 28 C. W. N. 876; (1924) A. L 

C.) 956: 25 Cr, -L. J. 1284. ^ 1 7 

(5) 1 B. 10; ri Mad. Jur. 215:1 fnd. Deo. sJ • ^ 

(6) .S.3 Ind. Cas. 905: 26 Bom. L. R. 610; (1924) A. 
R.(B.) 450; 26 Cr. L.J. 211. 

(7) 29 C. 128; 6 C.W. N. 253. 


(1) 20 W. U. Cr.33. 
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in that Chapter, it is laid down that 
“ where a case is tried by Jury in the 
High Court or Court of Session under the 
provisions of this Chapter, then, notwith¬ 
standing anything contained in s. 418 or s. 
423, sub-s. (2), or in the Letters Patent of 
any High Court, an appeal may lie to the 
High Court on a matter of fact as well as 
on a matter of law.” In a case, therefore, 
tried under this Chapter the finding of a 
Jury on a question of fact is no longer final 
and under these circumstances we think 
that the authorities, which lay down that 
the High Court will not interfere in a case 
referred under s. 307 unless it is shown 
that the verdict of the Jury is wholly un¬ 
reasonable or perverse, lose much of their 
force and really have very little applica¬ 
tion. We consider that it is our duty in 
the present case to consider all the evidence 
and to give judgment after considering it 
as well as the opinions of the Sessions 
Judge and the Jury. 

The facts of the case are fully given in 
the report of the learned Sessions Judge. 
The case for the prosecution is briefiy as 
follows:— 

The accused, on the morning of Sunday 
the 20th April 1924, went to interview Mr. 
Reaks in his room in the Catholic Club, 
Simla, where he was residing, and, after 
saying that he wished to apply for a post 
in Mr. Reaks’ department, offered him 20 
currency notes of Rs. 10 each saying, ” I 
have brought this as a present for you.” 
Mr. Reaks immediately caught hold of the 
accused, and, after getting the notes counted 
by his servant Kanhaya (P. W. No. 3), 
turned the accused out of his quarters and 
out of the compound. 

The defence was that the accused acci¬ 
dently pulled these notes out of his pocjfet 
at the same time as his certificates which 
he wished to show* to Mr. Reaks in support 
of his application and that he put the 
notes on the table and offered the original 
certificates for Mr. Reaks’ perusal saying, 
“I present these to you for your perus¬ 
al." 

Only four witnesses were examined for 
the prosecution, and their evidence is given 
in full detail in the report of the Sessions 
Judge. Mr. Reaks is the only witness who 
gives evidence as to the offer to him of 
the bribe of Rs. 200. Kanhaya’s evidence 
is not really very important because the 
accused himself admits that he put the 
notes on the table and that Mr. Reaks 


then and there seized hold of l)im. 'I’lie 
evidence of Mr Salt (P. W. No. 4) iy, how¬ 
ever, of importance. He states that he was 
standing in the porch of the Catholic Club 
after breakfast on the day, in question 
when the accused followed hy Mr. Reaks 
passed within two yards of liim. As Mr. 
Reaks passed he lield out liis hand in 
which there were some papers and called 
out to the witness, ” Here is an other 
case.” The accused subsequently came 
back and entreated Mr. Salt to intercede 
for him with Mr. Reaks. Mr. Reaks is an 
officer holding an imi)ortant po^t, and the 
Sessions Judge states that lie gave his evi¬ 
dence in a most straightforward and con¬ 
vincing iTjanner. There is absolutely 
nothing against him, and primn facie 
there is no reason whatever fordisbeliev* 
ing his evidence. Mr. Moti Sagar has 
suggested that he may have misunderstood 
the accused ; but, having regard to his 
evidence and his clear statement that the 
accused offered the notes saying that he 
had brouglit them as a present, we do not 
see how it can be po.ssible that the wit¬ 
ness made any mistake. The accused put 
in a written statement in his defence in 
which he insinuated that Mr. Reaks had 
made up a false case against him because 
he was under a cloud and thought he 
would in this way exonerate himself in 
the eyes of his superior officers. He did 
not, however, clearly allege that Mr. Reaks 
was under a cloud and there is nothing 
on the record to sliow that there was any¬ 
thing against this witness, and we cannot 
find any reason whatsoever for disbeliev¬ 
ing his evidence. The defence to the 
effect that the accused pulled out Rs. 200 
in currency notes by accident with his 
certificates is, in onr opinion, incredible. 
Mr. Reaks has distinctly stated that no 
certificates were produced and the accused 
did not up to the time of the trial produce 
any certificates at all and there is no evi¬ 
dence on the record that he possessed any. 
In our opinion the verdict of the Jury is 
wholly unreasonable, and we fully agree 
with the report of the learned Judge and 
the reasons given therein for his opinion. 
We therefore, convict the accused of an 
offence under ss. 161/116 of the Indian 
Penal Code. Considering his youth, we 
do not think it necessary to pass a very 
severe sentence upon him. We accordingly 
sentence him to three months’ rigorous 
imprisonment and a fine of Rs. 200 or one 
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month's lurtlier rigorous imprisonment in 
default. 

7 .. K. Refere7ice accepted: 

Accused convicted. 


CALCUTTA HIGH COURT. 

Criminal Appeal So. 348 of 1924. 

November 3, 1924. 

Present .-—Mr. Justice Snhrawardy and 
Mr. Justice Mukerji. 

SARAT CHANDRA KAR and others— 

Accused— A ppellants 
versus 

EMPEROR— Respondent. 

CVimindi procedure Code (Act V of 1808),$. S6!f-- 
Examination of aceuned, record of—Record not made, 
effect oi~Hreach Irregularitii. 

At the close of the prosociitiou case in a Sessions 
trial the Judge made the following note; “The 
statements of the accused were read out to each of 
them and they were asked if they would add anything 
here. Th?y stated that they would not. except C. 
What he stated here is recorded by the Court.” The 
Court then examined a Court witness and further 
examined the accused and made the following note:— 
“After the conclusion of the examination of the 
witness the Court examined the accused again. They 
stated that they had nothing further to say and 
declined to examine any witness in defence.” No 
record was made of the examination of the accused 
except in the case of the examination of C: 

Held, that a record of the examination of the 
accused under the provisions of s. 361 of the Cr. P. C. 
was obligatory and that the absence of it had caused 
serious prejudice to the accused and that, therefore, 
th2 trial was vitiated and must be set aside. 

Crirninal appeal against an order of the 
Sessions Judge, Sylhet, dated the 18th 
April 1924 

Mr. Monnier (with him Bahu Radhika 
Ranjan Guha for Babu Nripendra Chandra 
Das), for the Appellants. 

Mr. B. M. Sen, for the Crown. 

JUDGMENT.— The principal ground 
urged in this appeal is that the ejahar 
(Ex. 1), which was treated as a dying dec¬ 
laration of the deceased, was not legally 
proved in the case, and, therefore, was 
wrongly admitted in evidence. In support 
of this contention reliance has been placed 
upon the decisions in the cases of the 
Empress V. Samirxiddin (1), King Emperor 
V. Mathura Thakur (2), King-Emperor v. 
Daulat Kunjra (3) and some other cases of 
this Court, and it was contended that 

(1) 8 C. 211; 10 C. L. R. 11; 4 Ind. Dec. (n. s.) 135. 

(2) 6 0. \V. N. 72. 

( 3 ) 6 0. W. N, 921. 


the cases of Gouridas Namasudra v. Eni* 
peror (4) and Emperor v. Balaram Das (5), 
in so far as they purport to take a differ¬ 
ent view, were wrongly decided, or at any 
rate are distinguishable. We do not pro¬ 
pose to decide this point, as, in our opinion, 
the appeal succeeds on one of the several 
other grounds urged, and there must bea 
re trial of the case. 


It appears that at the close of the pro¬ 
secution case the learned Sessions Judge, 
on the 12Lh April 1924, examined tl.eaC' 
cu.sed persons, and what took place on 
that occasion was noted by the learned 
Judge in the order-sheet in these words:— 
“The statements of the accused were read 
out to each of them, and they were asked 
if they would add anything here. They 
said that they would not, except Chanda 
Dhupi. What he stated here is recorded 
by the Court" Therefore, on the 15th 
April 1924, the learned Judge examined 
a Court witness, and further examined the 
accused, and made the following notein 
the order-sheet: “ After the conclusion 

of her examination (meaning that of the 
Court witness) the Court examined the 
accused again. They stated that they had 

nothing further to say, and declined to ex¬ 
amine any witness in defence.” 

It appears no record was made of tne 
aforesaid examination under the provisions 
of s 364 of the Cr. P. C., except in the case 
of the examination of the accused Chan 
Dhupi, made on the I2th April 19-4. 
our judgment in Emperor v. 

(6), we have given our reasons for 
that such a record is obligatory, and t 
al>senceof it may seriously prejudice acc 
ed persons. . 

We must, therefore, allow the ’ j 
aside the convictions of the ^ 
the sentences passed on them and P* ., 
that they be re-tried in accordance 
law. Pending such re-trial, the apP^* 

will remain on the same bail as iney 

on at present. As the case ;« 

tried again, we think it * ^..nve 

that trial steps should, be ^aken 
the contents of the document 
manner laid down in Ihecaseor B ^ 

V. Samrruddin H) if it be not al © 


ipncsible to do so. ^ „r is wn-10 Cr. 

4) 2 Ind. Cas. 841; 36 C. 659: 13 C. W. N. 6f0. lu 

5) 7Und. Cas. f85; 49 C. 358 ; (1922) 

>; 24 Cr. L. J. 221. ^ , cn. (1925) 

6) 86 Ind Cas. 345; 52 0. 403; 41 0. D. J- ' 

T R 575; 26 Cr. L. J. 761. 
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Let a copy of the judgment of this Court 
in Emperor v Sani Mandal (G), be sent to 
the learned Sessions J udge for his informa¬ 
tion. 

Z. K. Appeal allowed. 


LAHORE HIGH COURT. 

Criminal Appeal No. 8U9 of 192f. 

January 21, 1925. 

Present :—Justice Sir Henry Scott- 
Smith, Kt., and Mr. Justice Fforde. 

AMlU ZAMAN— Appellant 

VCVSltS 

EMPEROR—Respondent. 

Criminal Procedure Code {Act V of ISOS), s. 2SS— 
Words "for all put'poses subject to the provisions of 
Evidence Act", purpose of—Retracted statement of 
tiJifncss ira}isferred to Trial Court's record—Such state¬ 
ment, whether substantive evidence oronli/ of corrobora¬ 
tive or contradictory force. 

Tlie words "for all purposes subject to tlie provi¬ 
sions of the Indian Evidence Actarc introduced in 
8. 288, Cr. P. 0., for the purpose of removing any 
doubt as to the right of the Court to treat the evi¬ 
dence given before the Committing ilagistiate as 
substantive evidence in the trial, when such evidence 
has been transferred to that Court’s record. There¬ 
fore, where a witness alter corroborating the state¬ 
ment of an approver Ijefoj e the Committing Magis¬ 
trate goes back upon his statement before the Sessions 
Judge, and tlie latter transfers, under s. 28o, Cr. P. C., 
to his own record the statement of the witness made 
before the Committing Alagistrate, tlie statement .so 
transferred may be used as substantive evidence in 
the case precisely as if it had been made before the 
Sessions Judge himselT There is nothing to restrict 
the use of such statement only to corroborate or con¬ 
tradict the evidence given before the Sessions Judge, 
[p. 862, col. 1.] 

Appeal from an order of the Sessions 
Judge, Rawalpindi, dated the 3rd Sep¬ 
tember 1924. 

Mr. M. Sleem, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. 

Fforde, J. —Amir Zaman, the present 
appellant, and Muhammad Khan, have 
been tried by the Sessions Judge oJ Rawal¬ 
pindi, with the aid of four Assessors, for 
the murder of Said Wali. Muhammad 
Khan has been acquitted, and the appellant 
has been convicted and sentenced to death. 
In the couviciion of the appellant and 
acquittal of Muhammad Khan the four 
Assessors unanimously concurred. 

The facts as presented by the prosecution 
are shortly as follows :— 

' Musammat Ppno, widow of the murdered 
man, being anxious to get rid of her hus¬ 


band owing to the fact that he had become 
impotent as the result of ill-liealth. c('n- 
sulled ihe appellant who was married to 
her sisier Musammat Ralimat Jan. 
niat Pono suggested that her husband 
should be murdered to which suggesiiou 
the appellant agreed and proposed lliat 
the husband should be induced to visit his 

house on the pretext that J/wsaanHu? Ralmat 
Jan was seriously ill. Tlie deceased con¬ 
sented to this visit and started oft’ with ilie 
appellant on the morning of tlie 18th April 
1924, arriving at the appellant's houf-e in 
the afternoon. That niglit the api)el)ant 
and tlie deceased slept on one charpoij 
while Muijammaf Pono and her sister slejit 
on another, all four sleeping in the same 
kotha. During the night Musammat Pono 
heard sounds of blows and saw the appel¬ 
lant striking the deceased with a lafhi, 
Musammat Rahmat Jan ran outside to give 
an alarm, but was diagged back by the 
appellant who then struck the deceased 
some more blows with the lathi, killing 
him on the spot. The a]»pellant and 
Muhammad Khan then wrapped tlie dead 
body in a piece of cloth, put it into a gunny 
bag and carried it away. A* considerable 
time after they returned. Muhammad Khan 
then proceeded to dig a hole in the thalli 
in which the appellant liuried the clothing 
of the deceased, consisting of two shiits, 
a waistcoat, a kullah, a lungi, a pair of 
pajamas, a notebook and a discharge certifi¬ 
cate. 

The above facts are deposed to by 
Musammat Pono who turned approver. 
Musainmat Rahmat Jan in the Committing 
Magistrate's Court fully corroborated the 
details of the murder as narrated by Musam¬ 
mat Pono, but before the Sessions Judge she 
professed to have no knowledge of these 
matters. The Sessions Judge thereupon 
transferred the deposition made by her 
in the Committing Wagistiate’s Court to 
the Sessions’ record in accordance with the 
provisions of s. 2t8, Cr. P. C. In addition to 
these two witnesses Harnam Singh, Head- 
Constable, P. W. No. 21, and a number of 
other witnesses have proved that the 
appellant led them to a certain spot where 
there was a heap of stones and, on these 
stones being removed, the dead body of the 
murdered man was discovered. The dead 
body was found to be wrapped in a piece 
of cloth and enclosed in a gunny bag, 
precisely as described by the appiover and 

her sister. Harpam Singh and other wit- 


t 
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nesses also proved that ou the same day 
he and a numbej' of persons followed the 
appellant to his house where the appellant 
dug out the thalU and produced from it 
the articles which Musamviat Pono and her 
sister deposed to having seen him bury 
there on the night of the murder. 

Mr. Sleem for the appellant argues quite 
rightly that the evidence of Mnsammat 
Pono the approver should not be accepted 
without material corroboration and he 
contends that the statement of Musammat 
Rahmat Jan as given before the Commit¬ 
ting Magistrate cannot be accepted as 
evidence in view of her subsequent re¬ 
traction in the Sessions Judge's Court. 
Mr. Sleem argues that the words “ for all 
purposes subject to the provisions of the 
Indian Evidence Act, 1872”, which have 
been added to s. 288, Cr. P. C., by the 
amending Act confine such evidence to 
purposes of corroboration and contradiction 
in accordance with ss. 155 and 157, 
respectively, of the Evidence Act. In other 
words Mr. Sleem’s argument is that the 
deposition before the Committing Megis- 
trate cannot be taken as substantive evi¬ 
dence in the case, but can only be received 
in so far as it either corroborates or con¬ 
tradicts the evidence given before the 
Sessions Judge. I cannot agree with Mr. 
Sleem’s contention. I think it is quite 
clear that the evidence of a witness whicli 
has been recorded under the provisions of 
s. 288, Cr. P. C., may be acted upon by the 
Court precisely as if that evidence had 
been deposed to before the Sessions Judge. 
The amending words ” for all purposes 
subject to the provisions of the Indian Evi¬ 
dence Act, 1872 ”, merely mean that the 
law of evidence enacted in that Act 
must be complied with. For instance, evi¬ 
dence which had been wrongly admitt¬ 
ed by the Committing Magistrate, in viola¬ 
tion of the provisions of the Evidence Act, 
could not be transferred to the Sessions’ 
file. The amendment to s. 288 is obviously 
introduced for the purposes of removing any 
doubt as to the right of the Court to treat 
the evidence given before the Committing 
Magistrate as substantive evidence in the 
trial, when such evidence has in the dis¬ 
cretion of the Trial Court been properly 
brought on to that Court’s record. 

In my opinion, there is ample evidence 
to corroborate the story of the approver 
and there can be no doubt that the appel¬ 


lant has been rightly convicted of the 
murder of Said Wali, 

1 would accordingly dismiss this appeal 
and confirm the sentence of death. 

Scott-Smith, J.— I concur in the pro¬ 
posed order and in the interpretation of 
s. 288 of the Cr. P. C. 
s. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 278 of 1924. 

March 16, 1925. 

Present :—Justice Sir Babington New- 
bould, Kt.. and Mr. Justice jB. B. Ghose. 
The NABADWIP MUNICIPALITY 

—Complainant 

T'CTSUS 

PURNA CHANDRA MUKERJI- 


Accused—Respondent. 

Bengal Municipal Act (III of 1881), $. 20 £- 0 rder 
under section, whether can be based on report of butr 
ordinate Olficer—Opportunity to parties of being 
heard, absence of — Order, legality of — Revision, lohe- 
ther lies. , 

An order passed by a District Magistrate under 
s, 202 of tlie Bengal Municipal Act is an order passe 
in a judicial proceeding and the High Court has powe 
to revise the order. Ip. 863, col. 2.] * 

A Magistrate exorcising his powers under s. 
the Bengal Municipal Act is not engaged in a ^ 
proceeding and can base his order upon a report ma 
by a Subordinate Officer. [iiid.J _.i 

Before passing an order under s. 202 of the 
Municipal Act a Magistrate must give the . 
concerned an opportunity of being heard, and 
passed under the section without such yPP° 
being given is liable to be set aside in revision. I* ^ 

Reference under s. 438, Cr. P. D., rofl 
by the Sessions Judge, Nadia. v 

Dr. Bijon Kumar Mukerji and Ba 
Jatish Chandra Guha, for the Complain® : 

Mr. D. N. Bagchi and Babu 
Mohon Bhaitacharji. for the Accused. 

JUDGMENT.-This is a Referent 
under s. 438, Cr. P. C., made 

Judge of Nadia recommending that 

orders passed by the District Magis 
under s. 202 of the Bengal aoi* 

dated the 27th June and 20th October » 

be set aside. ^ fof 

The facts so far as they are foP 

the decision of this Reference are » j 
lows;—By his letter No. 182, date „ ^ 
June 1924, the Vice-Chairman of 
dwip Municipality informed adjU 

Magistrate of Nadia that on the 2® 
the Commissioners passed a resow ^. . 
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gardiug the raising of the northern jiortion 
of the Municipal Road named Dwarik 
Babu 8 Road. Babu Puma Cliandra 
Mukerji. the Chairman of the Municipality 
in opposition to this resolution erected a 
brick wall the verj^ next morning right 
across the northern portion of the said road. 
On the 31st May the Commissioners passed 
aresolutson that a notice under s. 202 of 
the Bengal Municipal Act might be issued 
on Babu Puma Chandra Mukerji requiring 
him to remove the wall. On the 2nd June 
the Vice-Chairman issued a requisition on 
Babu Puma Chandra Mukerji under this 
section. As he failed to remove the ob¬ 
struction within the prescribed time the 
Magistrate was asked in this letter to pass 
necessaiy orders for removal of the en¬ 
croachment. On receipt of this letter 
the District Magistrate by an order dated 
the 25th June requested Babu Satish 
Chandra Bose, Sub-Deputy Collector, to 
bold a local enquiry and report by the 
morain'g of the 27th. The Sub-Deputy 
Collector held a local enquiry in the pre¬ 
sence of the Vice-Chairman, Babu Puma 
Chandra Mukerji and others. On receipt 
of his report the Magistrate on the 27th 
June recorded an order in which he stated 
that he did not think that an order by him 
under s. 202 of the Municipal Act was 
justifiable and that he did not see his way 
to order summary removal of the wall. 
This decision was conveyed to the Munici¬ 
pality by the District Magistrate's letter 
No. 329 M, dated 1st July 1924. The Vice- 
Chairman replied in his letter No. 258, 
dated 18th/2lst July 1924, asking for re¬ 
consideration of the order and repeated 
this request in a letter of reminder No. 412, 
dated 19th September 1924. On the 20th 
September the District Magistrate asked 
his Senior Deputy Collector Babu C. C. 
Gupta to hold an enquiry in the presence 
of parties and report. This officer held an 
enquiry accordingly and submitted a report 
dated 20th October 1924. On receipt of 
this report the District Magistrate passed 
an order on the same date directing the 
Municipality to remove the obstruction 
under s. 202 of the Municipal Act and 
recover cost from Babu Puma Chandra 
Mukerji. 

The learned Sessions Judge on an appli¬ 
cation made to him by Babu Puma Chandra 
Mukerji to set aside the order of the 20th 
October has recommended that both the 
order of the ?7th June refusing to take 


action and tlie order of the 20tli October 
taking action under s. 202 of tlie Municipal 
Act be set. aside on tlie giouiul that the 
Distiict Magistrate could not peifonn his 
function uinler tliis section l)y actingoii tlie 
report of another *Magistiate. 

We think tliat the Magislrale's procedure 
was wrong ill tlie present ca.^e hut for a 
different reason from lliat siatcd by the 
learned Sessions Judge. We agree witli 
him that the decision of a Divisional Pencil 
of this Court in the case of Atoka Motion 
Saha V. Xnrayanganj Miniicipalitij (1) is 
authority for holding that an order made 
under s. 202 of the liengal Municipal Act, 
1884, is a judicial proceeding and we have 
power to revise the order of the Magistrate. 
But though the Magistrate was bound to 
act judicially we do not think he was de¬ 
barred for that reason only from acting on 
a report made by a subordinate officer. 
There is nothing that offends the first prin¬ 
ciples of justice in sucli procedure. In a 
civil suit a Court can issue a commission 
for a local enquiry to a suitable person and 
take action on the report subniiiled by 
sucli a peison. A Magistrate, e.xercising 
his power under s. 202, is not engaged in a 
criminal proceeding. No procedure is 
prescribed by the section and we do not 
think he would be wrong in following, so 
far as they seem applicable, the provisions 
of the 0. P. C. But the Magistrate 
was wrong in passing orders on these 
reports without first giving the parties con¬ 
cerned an opportunity of being heard. 

The provisions of s. 202 so far as they 
are relevant to the present Reference are in 
the following terms:—"The Commissioners 
may issue a notice reciuiring any person to 
remove any wall which he may have built 

.on any road...and 

if such person shall fail to comply with 
such requisition within eight days of the 
receipt of the same, the Magistrate may, on 
the application of the Commissioners, order 
that such obstruction.be re¬ 

moved and thereupon the Commissioners 

may remove any such obstruction. 

.and the expenses thereby incurred shall 

be paid by the person who erected the 
same.” 

This section gives the Municipal Com¬ 
missioners somewhat drastic powers and as 
might be expected the Legislature has pro- 

(1) 59 Ind. Cas. 137; 24 0. W. N. clxviii (108); 22 Cr. 

L. J.25. 
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vided safeguards against the arbitrary ex¬ 
ercise of these powers. One of these safe¬ 
guards appears to have been overlooked in 
tile present proceedings by all concerned. 
This is that provided by s. 17t) which a 
reference to s. 175 shows to be applicable 
to a requisition made by the Commissioners 
under s. 202. Section 17t> gives the person 
against whom the requisition is made the 
right to prefer an objection in writing to 
the Commissioners. This objection has to 
be heard and disposed of by the Chairman 
or Vice-Chairman except in cases where the 
work will cost more than three hundred 
rupees, when the objection will be decided 
by the Commissioners in meeting. Under 
s. 17S the Chairman or Vice-Chairman or 
the Commissioners at a meeting, as the case 
may be, shall, after hearing the objection 
and making any inquiry which they may 
deem necessary record an order withdraw¬ 
ing, modifying or making absolute the 
order against which the objection is prefer¬ 
red. This section further provides that if 
this order does not withdraw the requisition, 
further time shall be specified within which 
it shall be carried out. Section IbO gives the 
Commissioners power to execute the work 
or do anything if it is not done within the 
time specified in the requisition by the 
person required to do it. They can act 
under this section without applying to the 
Magistrate under s. 202. But by proceed¬ 
ing under this latter section, if they obtain 
an order from the Magistrate, they are pro¬ 
tected from a suit in the Civil Court by the 
provisions of s. 205. Apart from the author¬ 
ity we have cited above we should hold 
that the Legislature could never have in¬ 
tended to enable a Magistrate to deprive a 
person of his right to a civil action for acts 
done by the Commissioners in excess of 
their powers except by a judicial order 
passed after hearing the parties concerned. 

From the papers before us it does not ap¬ 
pear that any objection was preferred by 
Babu Puma Chandra Mukerji under s. 176. 
The learned Advocate who appears on his 
behalf informs us that such an objection 
•was preferred and that he has a copy of this 
objection in his brief. If this is so we do 
not understand why no objection was taken 
to the whole proceedings on the ground that 
this objection has not been deteimined 
according to law. The Vice-Chairman in his 
letter of the 23rd June makes no reference to 
any order under s. 178, But if such an order 
bad beep passed, making absolute the 


originalrequisition of the 2nd June, it would 
be necessary for the Vice Chaiiman to 
inform the Magistrate that there bad been a 
failure to comply with the requisition with¬ 
in the time extended by the order absolute. 

For the above reasons we accept this Re¬ 
ference. We hold that the orders passed 
by the District Magistrate of Nadia both on 
the 27th June and on the 20th October 
1924, were illegal orders since the Magis¬ 
trate did not act judicially in that he passed 
these orders without giving the parties 
concerned an opportunity of being heard. 
We set aside these orders and direct the 
Magistrate to hear the parties concerned 
and after making such enquiry as may be 
necessary decide whether he should make 
an order directing that the wall be removed. 

z. K. Reference accepted. 


PATNA HIGH COURT. 

Criminal Revision No. 603 of 1924, 
fs’ovember 25, 1924. 

Present: —Mr. Justice Das. 
KISHORE AHIR and others— Petitionees 

versus 


EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V o/ 

Security proceedings—Opposing factions, whether ca 
be proceeded agamst in one proceeding. , 

The two opposing parties to a dispute cannot 
proceeded against under s. 107 of the Cr. P. C. m o® 
proceeding. _ , , . 

Criminal revision from a decision oi me 
Sessions Judge, Shahabad, dated the 9tR 
September 1924, modifying that of the bu^ 
Divisional Magistrate, Buxar, dated the ois 
July 1924. 

Mr. P. C. Rai, for tlie Petitioners. 

JUDGMENT.-This application nrnsi 

succeed on the short ground that there « 
no power in the Magistrate to . 

proceeding against two different ‘ 

The order of the learned Magistrate 
that he tried 53 men belonging to 
different factions in a proceeding 
8. 107 of the Cr. P. C. It has been fieia 

in Kamal Narain Chou’dhry 
that the two opposing parlies in a 
cannot be proceeded against under ?• ’ 

Cr. P. C., in one proceeding. In 
with this decision I allow the ®PP}* _-ed 
and set aside the order of the le 

(1) 11 C. W. N. 472; 5 C. L. J. 231; 5 Cr. 
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LAHORE HIGH COURT. in the High Court no application was made 

MisckllaNEol’S CiviC Appeal No. 1144 to In-ing the legal representatives o! Islitiaq 

OP l‘J2l. Hussain on the record and the deeiec was 


April 10, 1924. 

Present: —Mr. Justice Scott-Smith and 

Mr. Justice Fforde. 

ANWAR-UL-HaQ AND ANOTHER— 
Plaintiffs—Appellants 
versus 

NAZAR ABBAS and another—Defendants 

—Respondents. 

Civil Procedure Code (Act I* of I90S\ s. /.i4t 0. 
XXII, r. If—Appeal—Death of respondent-Substitu- 
tion, absence of—Appeal decreed, e^'ect of--Restitution 
—06;ecn'on to appellate decree, ichetlier can be taken. 

A decree obtained against a dead person is a nullity, 
and objection to the nature of the decree may be 
taken in execution proceedings. 

A joint decree for possession of a house was passe'l 
in favour of two plaintiffs and they obtained posses¬ 
sion of the house in execution. An appeal was pre¬ 
ferred by tl\e judgment-debtor and the decree was 
reversed in appeal. The defendant applied under 
8. 141, C. P. C;, for restoration of j)ossession of the 
house. It was objected on behalf of one of the 
plaintiffs that the other plaintiff had died before the 
decree of the Trial Court had been reversed by the 
Appellate Court and that the decree of the Appellate 
Court was, therefore, a nullity: 

Held, (1) that the decree of the Appellate Court 
having been obtained against a dead person was a 
nullity so far as the deceased plaintiff was concerned; 

(2) that the decree of the Trial Court being a joint 
decree'in favour of both the plaintiffs, and that the 
appeal having abated against one of th‘>ra could not 
have been decreed against the other; 

(3) that, consequently, the decree of the Trial Court 
in favour of the plaintiffs still stood and that the 
Executing Court could not restore to the defendant 
jjossession of the house which had been given to the 
plaintiffs in execution of their decree. 

Appeal from an order of the District 
Judge, Ambala, dated the 16th February 
1921, affirming that of the Munsif, First 
Class. Ambala, dated the 16th October 1920. 

Mr. Durga Das, for the Appellant. 

Mr. Barkat AH, for the Respondents. 

JUDGMENT.— The present appeal 
arises out of an order passed in execution 
proceedings. Anwar-ul-Haq and^ Ishtiaq 
Hussain, minors, sued for possession of a 
house as vendees and got a joint decree 
from the lower Courts. This decree 
set aside by the High Court, and the suit 
was dismissed on the 2nd March 1920. 
Before that time the decree-holders had got 
possession of the house in execution pro¬ 
ceedings on the 2yth April 1919. IshUaq 
Hussain died on the 21st May 1919. 
appeal was filed in the High Court on the 
14th June 1919, Ishtiaq Hussain deceased 
"being made a party, Prior to judgment. 

65 
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passed in ignorance of the fact that he 
had died. Subsequently Anwar-ul-(laq 
applied to tlie Higli Court for review of 
judgment, but the application was dismiss¬ 
ed, Chevis, Acting, (\ J.. reinaikinL>- that 
whether the decree of the llivli Court could 
be executed or not was a matter that had 
to be settled in execution proceedings. The 
original defendants having made an appli¬ 
cation in the Kxecution Court for restora¬ 
tion of possession of the liouse, Ihe lower 
Courts have concurred in ordering the 
possession to be restored to them lioldiug 
that they cannot go behiii'l the decree of 
the High Court. 

Anwar-ul-Haq and the representatives of 
Ishtiaq Hussain have tiled a second appeal 
in this Court, and it is contended on tlieir 
behalf that the decree of the High Court, 
settiug aside the decree of the lower Courts 
and dismissing the plaiutilTs' suit, is a 
nullity because at the time when it was 
passed Ishtiaq Hussain was dead and Ids 
legal representatives had not been brought 
upon the record. Counsel relerred, inter 
alia, to the cases of Balarnni Pal v. 
Kanysha Majhi (1), American Baptist 
Foreign Mission Society v. Ammalanadliuni 
(2j, Janardhan v. Hamcliandra (3), Sripat 
Narain tiai v. Tirbeni Misra (4), Imam 
Uddin v. Sadarat Uai (5) and Bhai Nihal 
Singh v. Cliait Singh (6), wherein it was 
held that a decree passed against a flead 
person is a nullity. In Bhai Nihal Singh 
V. Chait Singh (6), it was held that no 
appeal lay from such a decree, and that the 
proper course for the representatives of the 
deceased person was to treat the decree 
passed against him as a nullity and to object 
in execution proceedings. No authority 
contrary to these has been cited by Counsel 
for the respondents, and in accordance with 
them we hold that the decree passed 
against Ishtiaq Hussain by the High Court 
on the 2nd March 1920 is a nullity. The 
decree in favour of Anwar-ul-Haii and 
Ishtiaq Hussain was a joint decree and the 
appeal in the High Court could not proceed 
against Anwar-ul-Haq alone after the death 


p 53 Ind. Cas. 548. 

2\ 48 Ind. Cns, 859. 

5 26 B. 317; 4 Bom. L. U. 23. 

4 ) 45 Ind. Cas. 21: 40 A. 423; 16 

5) 5 Ind. Cas. 897; 7 A. L. J. 22H; 
.^1 P. R. 1886. 


A. L. J.327, 
32 A. 301, 
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of ij^litiaq Hussain n'ithout bringing the 
legal lepresentatives of the latter on the 
leLOid. 1 he abatement of the appeal 
against Islitiaq Hussain involves, therefore, 
the abatement of the appeal as a whole. 

Under these circumstances the decree of 

the lower Courts in favour of Anwar-ul- 

Haq and Ishtiaq Hussain still stands and 

the Executing Court cannot restore to the 

other party possession nf the house which 

was given to them in execution of their 
decree. 

AVe, therefore, accept the appeal and 

. 1 I • order of the lower Courts 

reject the application of Nazar Abbas and 
others for restoration of possession of the 
house in dispute, and we direct that thev 

should bear the appellants’ costs throuo-h- 
out. ® 


P. B. A. 


Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil Jurisdiction 

No. 'J4 of 1923. 

January 12, 1925. 

ih-esent;—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Rankin* 

BHUBAN AIOHaN GHOSE— Defendant_ 

Appellant 
versas 

CO-OPERATIVE HINDUSTAN BANK. 

Plaintiffs—Respondents. 

CtviL Procedure Code {Act V of lOOH), s. 09, O. I, 

of Property Act {I C of 
mJ), s. oO~Hegtstration Act {XVI of iOOd). «. ir-- 
Mortgage suit—Adverse claim of person not privy to 
•nongage, whether can be deteyrniined-Misjoinder- 
Irregularity-Appeal—Decree, whether can be set aside 
Appeal fled by one defendant—Cross-objections by 
co-defendant, whether can be entertained—Euiiitable 
viovtgafjt—Hvjxslration^ whethtv ncctS 9 (xi^, 

A suit to enforce a mortgage in whicli the adverse 
clmuis of persons not privy to the inorlgaiie and 
setting up a tiue puramouul to that of ine iiiorinator 
ana lUe mortgagee arc sought to be imestigatcu is 
open to Objection on account of nusjoiuuer and 
inconvenience, ihe question, however, is not one of 
juiwuiciiun and at mo&t the misjouiuer is an iiTe- 
gulanly or incoiiveiiience, anu wnere tnere bus been 
no prejuaice by reason of the misjomaer the iiregu- 
larity, if any. is nut such as wouia justuy ^n 
AppeUate Lourt in setting aside the ueciee. Lpf^bbU, 

is passed against two defendants 

® *** adverse to the oilier 

and one of them hies an appeal against the decree 

mere fact that in his Appeal he urges gicunda 
which support the claim o{ the other defe^ 


does not disentitle the latter from filing cross-objec¬ 
tions to the appeal j/utting forward grounds in 
support of ills owa claim. 6uch cross-objections are 
pivi»erly tiled under r. 0. XlI of the C. P. C. 
and must be entertained, [p. cols. 1 & 2.} 

A certain sum oi money was advanced by a Hank 
to a debtor for the purchase of certain properly 
on the understanding that when the property was 
purchased it would be utilized as additional security 
tor the Bank s advances. In pursuance of this arrange¬ 
ment the title-deed of the property after it was 
purchased was handed over to the Manager of the 
liank and the debtor also gave a letter to the Manager 
containing a record of the agreement which had 
been matie betu'een the parties: 

Held, that the letter did not constitute the bargain 
between the parties being merely the record of a 
transaction which liad already been completed and 
that consecpiently, it did not require registration and 
was admissible in evidence to prove the transaction, 
tp. 8ti8. col. 2.J 

Appeal against the judgment of Mr. 
Justice Rearson, dated the lUth April 1923. 

Messrs. L. P. E. Pugh and B. Basil, for 
the Appellant. 

Messrs. Langford James and A. K. Boy, 
for the Uespondents. 


JUDGMENT. 

Sanderson, C. J.—This is a cross¬ 
objection liled under O. XLI, r. 22 of the 
0. P. C., by Srimali Susila Bala Dasi who 
is the wife of Bhuban Mohan Ghose. 

^ The suit was brought against Surendra 
Nath Pramanick and Bhuban Mohan Ghose 
carrying on business under the name, style 
and Firm of “Eastern Trading and Engineer¬ 
ing Co.” 

The third defendant was Srimati Susila 
Bala Dasi, and the fourth was Priag Bas- 
JamunaDas, who are alleged to be puisno 
mortgagees. , 

One of the allegations of the plaintiff 
Bank was that premises No. 56, Amherat 
Row, had beenimortgaged to the pl^tiffe 
by deposit of the title-deed as additional 
security for the amount owing to the Bank 
on an account called “0” which the defend¬ 
ants Nos 1 and 2 had with the Bank. 

Bhuban Mohan Ghose and his wife Susila 
Bala Dasi alleged in their written state- 
men is that these premises belonged to 
Susila; on the other hand, the piaintina 
alleged that Susila was merely the benamv- 
dar of defendants Nos. 1 and 2. _ 

The learned J udge held that the pro¬ 
mises were the property of the tirm, 0'> 
of the defendants JSus. 1 and 2 and 
Susila was merely the beiianiidar in ^e^pco 
of tiie said premises. He gave a declaraiio 
that ihe Bank was eniitied to a charge 
the said piemises: and he directed occow 

ia default oi payment w 


to be takeSj and 
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the amount found due he directed a sale uf 
the premises. 

There were other questions decided in 
the suit, but the cross-objection relates to 
56, Amhei-st Row, only. 

Judgment was given on the 10th of April 

1923 and, on the 16th of June 1923, Bhuban 
Mohan Ghose hied an appeal against llie 
said judgment. 

On the 25th of June Susila applied for 
leave to file a memorandum of appeal. It 
appears that the time for filing the appeal 
had expired, and her application was refus¬ 
ed 

On the 3rd of July Susila is alleged to 
have been served with notice of her hus¬ 
band Bhuban Mohan Ghosc’s appeal; and, 
on the Jst of August she filed the cross- 
objection which is the subject-matter of 
this appeal. 

On the 20th of August 1923 Bhuban 
Mohan Ghose applied for extension of time 
to file the paper-book. He was allowed 
two months’ further time, but he was 
directed to furnish security to the extent of 
Rs. 1,500 on or before tlie Mth of Septem¬ 
ber 1923. This security was not given, 
with the result that on the 11th of March 

1924 Bhuban Mohan Ghose’s appeal was 
dismissed for default. 

Susila Bala obtained leave to print the 
paper-book and to proceed with her cross¬ 
objection but this was subject to any objec¬ 
tion w'hich might be taken at the hearing. 

The learned Counsel for the Bank took 
a preliminary point that the objection of 
Susila was not a cross-objection within the 
meaning of the above-mentioned rule and 
urged that the objection should not_ be en¬ 
tertained by this Court. After hearing the 
ai'guments on the preliminary point, my 
learned brother and I decided to hear the 
objection of Susila on its merits and we 
postponed our decision on the preliminary 
point. I propose to deal with the merits 
in the first instance. The first point made 
by the learned Counsel, w'ho appeared for 
Susila, was that assuming that the premises 
No. 56, Amherst Row, were the property of 
the defendants Nos. 1 and 2, there was no 
valid mortgage. He argued that when the 
title-deed was deposited by Bhuban Mohan 
Ghose with the Manager of the Bank, a 
letter dated the Slst October 191S was given 
by Bhuban Mohan Ghose to the Manager, 
which constituted the bargain between the 
parties, that it was not registered under the 

Indian Registration and con6equenw7 


it was nut admissible in evidence and that 
no oral proof of the mortgage was admis- 
sible. 

The learned Judge held that registraticu 
was not necessary because it could not be 
said that it was the letter of 3lst October 
1918 and nothing else that created the 
charge: he based this decision on the evi¬ 
dence of tlie Bank Manager which he 
accepted as trutliful and relial)le evidence. 

The principle which is applicable to this 
point was stated by Lord Carson in Subra- 
monian v. Lutchman (1). After examining 
the authorities relating to the matter, Lord 
Carson is reported to have said as follows; 
“Applying the principles thus laid denvn 
to the present case, what this Board has to 
deternjine is, did the document of latli 
July 1908, constitute the bargain between 
the parlies, or was it merely the record 
of an already completed transactiony ” 
In my judgment that is the test which 
should be applied to the question in¬ 
volved in this case. Tlie effect of the evi¬ 
dence of the Manager of the plaintilT Bank 
is that Bhuban Mohan Ghose told him that 
he was purchasing the property, 56, Amherst 
Row, for the firm, that Bhul)an Mohan 
Ghose asked him to assist by advancing the 
money necessary for the purchase, and that 
when the property was purchased it would 
be used as additional security to the Bank 
for the advances made by the Bank to the 
defendants Nos. 1 and 2. 

This happened in August 1918. Accord¬ 
ingly the money was advanced to the extent 
of about Rs. 12,000 on the understanding 
that it would be used for the purchase of 
the property and that the property would 
be given as an additional security to the 
Bank. 

The property was in fact purchased in 
August 1918. 

On the 31st October 1918 the Manager of 
the Bank was in the office of Bhuban 
Mohan Ghose, and I have no donbt th-it 
the object of the visit was lo ob lin ihe 
title-deed of the premises No. 56. ^mheist 
Row. On that day Bhuban Mohf o Gh(-se 
handed the conveyance l j th-.- JJank 
Manager. 

The Bank Manager was er.'imin. d as to 
what happened on that oc' asion, ral 


(\) 71 Ind. Gas. 650; 50 C. 338 at p. 34:>: (’. W. 

^ _ V ,w-k i i • ' * T I A»1- ' 4l 


N. 1; (1923) A. I. K. {P. C.) 50; 4i : 
M L. T. 184: 25 Bom. L. K. 582: ’ 
J. 2.5; 38 C. L. J. 41: 18 U 
762; 501. A. 77 {?. C.), 
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aii-wers were obtained to questions of a 
leading character. 

Kveiiluallv he was asked to state what 
happened on that date. His evidence was 
as follows:— 

“(J .—Tell me what happened on the date 
on which this letter was made over to you 
and the title-deeds were handed over ? 

".L—He handed over the title-deeds to 
me and 1 wanted from him a letter. 1 said 
you must give me a letter to say that this 
deposit is an equitable mortgage, and he 
sent this letter to me. 

—The Court:—How long after the 
handing over to you of the document was 
tlie letter given to you ? 

".1.—It may have been on the same day 
or a day or two after this was brought to 
me. Tliis was to be brought to me from 
time to time and whenever required he 
would hand over the document to me, 
and that day he handed it over to me, 
but whether it was on the same or a day 
or two after that, I do not exactly remem¬ 
ber." 

Again in cross objection the Manager 
was asked. 

"C-—Hntil a letter was given you con¬ 
sidered there would be no valid mortgage? 
Whv not ? 

“A .—1 knew it was the firm’s property. 

The money was taken from me on "the 
understanding that the property would be 
purcliased for tiie firm and I would get that 
property as security. Bhuban told me that 
distinctly many times. 

"C.—At this interview did you tell 
Bhuban that according to Bank's laws a 
married woman's property could not be 
taken as security unless she has fully ex¬ 
plained the nature of the security and the 
consequence thereof ? 

There was no such talk. He only 
laughed at me when Jl wanted his wife’s 
letter. 

“C.—Who drafted this letter which was 
signed by Bhuban, this letter of 31st Octo¬ 
ber 1918 ? 

“A.—I do not remember. I do not think 
I did. 1 only gave general directions as to 
what should be mentioned in that letter. 

“Q.—You were satisfied that the letter 
was in order ? 

‘‘A.—I got that letter from him subse¬ 
quently and I kept it in the safe. I did 
not carefully go into it. I thought it was 
all right.” 

It, therefore, appears to me on the evidence 


of the Bank Manager, which the leamed 
Judge accepted and the truth of which has 
not been seriously attacked in this Court, that 
the money was advanced in August 1918 by 
the Bank on the understanding that the 
property would be puichased by the firm 
of the defendants Nos. 1 and 2 and that 
when purchased the property would he 
utilized as additional security for the Bank’s 
advances. It was in pursuance of this 
arrangenjent that the title-deed was handed 
to the Bank Manager on the 3ist October 
1918 by Bhuban Mohan Ghose. There was 
no record of the arrangement which had 
been made and it was, therefore, only reason¬ 
able that the Bank Manager should ask for 
a letter from Bhuban Mohan Ghose. 

Consequently the letter of the 31st Octo¬ 
ber 1918 was given as a record of the agree¬ 
ment which had been made. 

The wording of the letter is not only con¬ 
sistent with but, in my opinion, supports 
this view. 

The phrase “we beg hereby to keep with 
your Bank" seems to point to the fact that 
the deed had already been placed in the 
hands of the Bank, and the letter W 
written for the purposes of stating the 
object for which the Bank was entitled to 


keep the same. 

The fact that the Bank Manager sups^ 
quently drafted a letter which he desirea 

Busila to sign does not, in my judgment, 

militate against this view. 

The Bank Manager said that he came to 
know that the conveyance was in the 
of Susila when he received it on the 3ls5 
October 1918, and the Manager; when he 
discovered this, naturally desired a 1®“?, 
from Susila; he stated : “Though he. ew 
it was the firm’s property, yet I thought 
safe to have his wife’s permission m wn - 
ing." ij 

I understand from this that he 'v^ 
the property belonged to the firm but 
property appeared to be in the 7- 

Susila. Consequently, ex _g^ 

he desired a letter irom Susila. 
suit is that, in my opinion, the letter o 
31st October 1918 did not constitute m 
bargain betw'een the parties: on the con ’ 
it was merely the record of a 
which had already been completea. 
sequently, oral evidence of the tran 

was admissible. , . loomed 

The next point relied upon by the 
Counsel for Susila was that she ®h 0 j 

have been made a party to the s®** 
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that the suit should have been dismissed as 
against her. 

It was argued that the only proper parties 
to a suit on a mortgage in which the prayer 
is amongst other things for a sale, are the 
mortgagor and morlgagee and any parties 
who may have acquired an interest from 
them subsequently to the mortgage, and 
that no adverse party who is a stranger to 
the mortgage should be joined as a party 
to the suit or, in other words, that the 
only proper parties to such a suit are 
persons interested in tlie equity of redemp¬ 
tion. 

Speaking generally, it may be said that 
a suit to enforce a mortgage in which the 
adverse claims of persons not privy to the 
mortgage and setting up a title paramount 
to that of the mortgagor and the mortgagee 
are sought to be investigated, isopen to 
objection on the ground of mis-joinder and 
inconvenience; see liadha Kunwar v. Rtoti 
Singh (2). 

The question, however, is notone of juris¬ 
diction, and at most the mis-joinder is an 
irregularity or inconvenience; in this case 
the plaintiffs' case was that the mortgage 
was made by Bhuban Mohan Ghose 
on behalf of the firm and that Susila 
was merely the benamdar and consequently 
she was joined as a party. That question 
was investigated in the suit. Evidence 
was called in respect thereof and the learn¬ 
ed Judge found that the plaintiiTs’ case was 
true. 1 am not satisfied that on the facts 
of this case it was improper for the plaint¬ 
iffs to join Susila as a party. Assuming, 
however, for the moment that it was irregu¬ 
lar for the plaintiffs to join Susila as a 
party to the suit, it is clear that she has 
not suffered any prejudice by reason of the 
course "which was adopted. In my judgment 
the irregularity, if any, is not such as would 
justify this Court in setting aside the 
decree. The learned Judge on the facts 
came to the conclusion that the premises 
were the property of the firm and that 
Susila was merely the benamdar. I see 
no reason for disagreeing with the learned 

Judge in this respect. , . 

The result is that I am of opinion that 
this appeal should be dismissed, , . , , 

In view of the conclusion, at vhich 1 
have arrived on the merits of the objec- 


(2; 35 Ind. Cas. 939; 20 C. W. N. 12<9; 14 A. L. J. 
1002; 20 M. L. T. 211; (1916) 2 M. W. N^fOO; \1 M L. 
J. 571; 18 Bom. L. R. 850; 24 0. L. J. 303; 38 A. 488; 
9 h. W. 456 (P. 0.). 


tions raised by Susila, it is not necessary 
to give any decision on the preliminary 
point raised by the learned Counsel for 
the plaintiff' Bank. It is suincient for me 
to say that as at present advised and with¬ 
out deciding the question, f am not satis¬ 
fied that the objeetion of Susila was one 
which ought not to be enfeitained niul 
adjudicated upon by the Court. For tin- 
above reasons, in my judgmenl, thecros^- 
objection of Susila must be dismissefl witli 
costs. 

Rankin, J.— I propose to deal liisl 
with the question whether tite rros.s-.rl)- 
jection taken by Susila ought to be enter¬ 
tained on the merits. 

Mr. Langford James for the respond¬ 
ent Bank contends that her ol)jection.s are 
not cross-objections, that they are direct¬ 
ed solely against the plaintiffs and that 
they repeat Hhuban’s own grounds of 
appeal. He says that Susila should have 
filed her own independent appeal in time 
and that to allow her cross-objections in 
this case is to defeat the limitation law. 
He relies upon the principle deduced from 
certain decided case.s that cro.ss-objections 
as between respondents are not as a rule 
admissible. It appears to me that the difli- 
culty on this part of the case arises 
entirely because Bhuban in }]is grounds 
of appeal made a certain number of com¬ 
plaints against the judgment of the learned 
Judge which did not lie in his own moulb 
at all. He complained that the interest 
of Susila had been held to belong to 
himself or to his firm. He complained 
that the property of Susila was being 
taken from her to the e.xtent of the niorl- 
gage notwithstanding she had never autho¬ 
rized the mortgage and he complained 
further that it was being taken from lier 
although the mortgage was void for want of 
registration of the memorandum. 

Now one can understand that a man has 
an interest to object to a declaration that 
he has mortgaged his wife's property 
without her permission, but the judgment 
of the learned Judge in this case was 
given in the presence both of Bhuban and 
of Susila. If the judgment stands, Susila 
could never sue her Juisband on the ground 
that he had in fraud of her intermeddled 
with her property. Accordingly, on this 
part of the case most of the grounds of 

Bhuban 's appeal were grounds which might 

be good or bad in the mouth of Susila 
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bu^ which on the face of them had nothing 
vedlly to do with him. 

Nrov, it ic quite plain that the rights 
of'Su.''.la, whatever they may be, cannot 
be taken from her because her husband 
has wrongly chosen to fight her case as 
well as his own. She must be entitled to 
fight her owm case. Looking at it from that 
point of view one has to ask oneself whe¬ 
ther Susila’s cross-objections are really 
objections directed against Bhuban. In 
my opinion, whatever Bhuban may admit 
and whatever Bhuban may assert. Susila’s 
contentions that the property was hers and 
not Bhuban’sand that if Bhuban mortgaged 
it at all he did it without her authority— 
these contentions are contentions adverse 
to Bhuban's interest. They may not be 
contrary to what Bhuban says ; but the 
learned Judge has disbelieved both Bhuban 
and Susila altogether. Seeing that her 
claim in tliis appeal to substantiate that 
the property was hers and that she never 
authorized a mortgage is a claim to have 
that established as against Bhuban as well 
as against the plaintiff Bank, it appears 
tome that the cross-objections are cross¬ 
objections in the full sense of the word. 

She is establishing or seeking to establish 

a right of her own adverse to Bhuban’s 
right. That fact has consequences as 
against the plaintiff-respondent. But this is 
not a purely lateral cross-objection be¬ 
tween the respondents in which the ap¬ 
pellant is not interested. 

For these reasons it appears to me that 
the case doesnotcome within the decisions 
which say that in the case of a purely 
lateral objection as anile the Court will 
not permit it to be urged. I think, there¬ 
fore, that ]\Ir. Langford James’ preliminary 
point fails. 

The next question is whether or not 
this suit was bad for mis joinder of causes 
of action and cannot be entertained It 
appears to me that there is a certain 
danger, in dealing withthedecided cases of 

omitting to notice that the form of this 
question has been very greatly changed 

since the case most relied upon before us 
was decided. 1 refer to the case of Jao- 
gesivar Dvtt v. bhuban Mohan Mitra (Z) 

It IS the leading authority in this Court 
Vom? subject. The case was decided in 

if 1 filo j proceeded upon the Code 
of 1882 and upon certain prior decisions 

(3) 33 0.120; 3 0. h. J. 205, 


in the Privy Council and elsewhere. In 
1896 a change was made in 0. XVI, r. 1; 
of the Rules of the English Supreme Court. 
It was made as a consequence of a decision ■ 
in the House of Lords in SmurthwaiH v 
Hammy (4) [compare also Sadler v. Great 
Western Raihvay (5).] In the English 
Rules as in the present Code, there is one 
order dealing with joinder of parties— 
0. XVL There is another order dealing with 
joinder of causes of action—0. XVIII. The 
change was made by inserting certain 
words into 0. XVI and, I do not think, it 
can be said to have been well-settled that, 
the change enlarges the right to join 
causes of action until the decision in Bullock 
v. London General Omnibus Co. (6). It was 
followed by the case of Compania Sansineria 
v. Houlder (7). 

It is now, however, well-settled that the 
change in 0. XVI, r. 1 does extend to en- - 
large the right to join causes of action. 
In England as regards defendants r. 4 of 
0. XVI was not dealt with, but by course 
of decisions it is now established that the 
change in r. 1 impliedly makes a corres¬ 
ponding change in r. 4. That took a 
considerable further time to establish, but 
the authority for that may be seen in such . 
a decision as Thnrnas v. Moore (8), 

Now, until 1908 the law in India under 
the Code of 1882 was the old law of 
Smurthwaite v. Hannay (4), but in 1908 the 
Legislature not only carried into effect the 
English change of 1896 by altering th® 
words of what is now r. 1 of 0.1 hut it 
carried into effect also an express altera¬ 
tion of r. 3 of 0. I applying the change 
specifically to defendants Rule 3 now reads. 

“ All persons may be joined as defendants 
against whom any right to relief in respec 
of or arising out of the same act or trans¬ 
action or series of acts or 
action is alleged to exist, whether jointiyi 
severally, or in the alteniative, where u 
separate suits were brought against sue 
persons any common question of law or la 
w'ould arise." , p 

It may be observed that when the to 

(b (189b A. C.491: 63L.J. Q.B. 737; B K- 
71 L. T. 157; 43 W. R. 113; 7 Asp. M. 0. 485. - 

(5) (189b A. C. 450;65L. J. Q. B- ^62; i* 

561; 45 W. R. 51. _ 95 h 

(6) (1907) 1 K. B. 264; 76 L. J. K B. 1^'* 

T. 905; 23 T. L. R. 62. „ lAS I 

(7> (1910) 2 K. B. 334; 79 L. J. K. B 1094. »» 

f p C It 

(8) (1918; 1 K. B, 555; 87 L. J. K. B. 577; H- M _ 

T. 298. 
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intends that certain causes of action should 
not be joined at all or except with special 
leave, it says so. Certain causes of action 
cannot be joined with suits to recover im¬ 
moveable property. There is another Rule 
precluding the joinder of causes of action 
against an executor, but there is no such 
Rule in the case of mortgage s\uts. 

There is further in O. XXXIV. r. 1, a re¬ 
vised edition of what used to be s. 85 of the 
Transfer of Property Act and that rule is 
to the effect—“Ail persons havingan interest 
either in the mortgage security or in the 
right of redemption shall be joined as 
parties to any suit relating to the mortgage.” 
The old phrase in s. 85 having any interest 
in the property comprised in a mortgage 
gave rise to considerable difficulty and was 
altered in 1908. Whether one is dealing 
with s. 85 or with 0. XXXIV (1)—the pur¬ 
pose of the Rule is to state what parties 
are necessary parties in a pure mortgage 
suit and the Rule is in no way directed to 
the question whether any causes of action 
may be joined witha claim upon a mortgage 
or, if so,in what circumstances. 

I would like here to make a parenthetical 
.observation. In a case such as the present 
the plaintiffs’ cause of action against Susila 
was not in substance or otherwise a cause 
of action in ejectment. They had_ no claim 
and they made no claim to possession of the 
property. So far as the plaintiffs were con¬ 
cerned, they were bound to suppose that if 
they got a mortgage-decree Susila or her 
husband or any body else interested in the 
equity of redemption might very well pay 
off the mortgage, in which case the plaintiffs 
never would have a claim to possession 
either by themselves or through any auc¬ 
tion-purchaser taking under a sale in their 
suit. 

These matters being premised, it seems to 
me that the present case must be governed 
not by the old Rules of the old Court of 
Chancery but by the Code. It seems to me 
further that the case for the present pur¬ 
pose is highly exceptional. I am not going 
into the facts, but the question whether a 
mortgage had been concluded or not was m 
that case inextricably bound up with the 
question of benami. It was also btmnd up 
with the question whether or not Bhuban 
was a partner of Surendra. That question 
of partnership in turn affects the quesUon 
whether the j»roperty was given by Bhuban 
to hie wife. In turn that affects the qj^es- 
tioft whether or not the document of the olst 
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October was itself the repository of the 
agreement to mortgage or was a mere record 
of a completed tran.saction. If in this case 
the plaintiffs had sued upon their mortgage 
raising no {[uestion of Susila’s title to the 
propeityand if afterwards they brought a 
suit for a declaration that she was a^mere 
benamdar and that lier intere.st was bound 
by the mortgage, not one but several identi¬ 
cal questions of fact would have had to be 
litigated twice. The moitgage in this case, 
if busilu was not a benomdur, was in every¬ 
body's view a pure nullity. It was suggest¬ 
ed at the Bar that the pioper course was to 
bring a simple mortgage suit, sell the in¬ 
terest of the plaintiffs twliicii might very well 
be nothing) under tlie decree, and then let 
the auction-purchaser litigate with Susila 
the question of her title. Whatever is right 
or wrong, that undoubtedly would have 
been calamitous. The only possible way to 
ensure that the property should not be 
wasted from the point of view of the mort¬ 
gagors and the mortgagees would have 
been to bring a deedaratory suit against 
Susila to a conclusion before this mortgage 
interest was sold. In these circumstances 
and these being the provisions of the law 
as to joinder it appears to me that the 
correct view in this matter is to ask whether 
the case does or does not come under r, 3, 
of O. I. However, painful it may be to old 
fashioned equity lawyers to find causes of 
action lying together in one suit, if such a 
case comes under 0.1, r. 3, it cannot be 
held to be incompetent. In my opinion, the 
case is very plainly within 0. J, r 3. If 
there were any objection on the ground of 
convciiienee, it must be observed that this 
case was tried in the High Court and not 
before a Munsif, with the apparatus of settle¬ 
ment of issues at the first hearing. Busila 
could, either before the filing of the written 
statement or immediately after have applied 
to the Judge under O, If, r. 6 to have a 
separate trial if slie wanted to make that 
application. As 1 understand what she did 
she acted just as if the case was being tried 
in the mofussil. She took the ground of 
mis-joinder in her written statement and 
the matter only came before the learned 
Judge when the parties were prepared for 
trial. The point was taken not as a point 
of convenience under 0. 11, r. 6, but as a 
point of law which the learned Judge as a 
matter of procedure was bound to give effect 
to. The learned Judge rejected that argu- 
meafc as I think correctly. He was satisfied 
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1 li ii theie was uo reason or prejudice to 
Siisili in the course of the trial, and rightly 
did not regird the joinder of the causes of 
action in the circumstances of this case as 
in'-oinpetent. 

After discussing English cases and 
American cases Mr. Justice Mookerjee in 
the case of Jugriesicar Dutt v.Bhuban Mohan 
Mitrn (3) gives two sets of reasons as the 
!)a=5isofhi3 judgment. He says; “In our 
opinion the rule is founded on two broad 
a.nd intelligible grounds. In the first place 
ii is based on the reason that a suit to en- 
a mortgage in which the adv’erse 
r-laimsof persons not privy to the mortgage 
and s»‘tting up a title paramount to that of 
the mortgagor and mortgagee, are sought 
to 1)0 investigated, is open to objection on 
ilie ground of mis-joinder and multifarious- 
lies,-." Under ss. 44 and 45 of our C. P. C., 
there cannot be joinder of causes of action 
of this description ’’ Subsequently the 
f.cgislature ha.s taken that ground away. 
‘ In the second place", says the learned Judge, 
if adverse claims l)e allowed to be litigated 
in a mortgage suit, such claims may obvious¬ 
ly lie dctcrjiiined by a (’ourt, which would 
liave no jurisdiction to entertain a suit for 
their determination, if properly framed. 
The valuation of a suit to enforce a mort¬ 
gage is dependent upon the amount claimed 
}>y the plaintiff, which may obviously have 
no relation to the value of the property in 
respect of wliich an adverse claim is set up," 
and he gives illustrations to show that there 
would be difficulty in these circumstances. 
The present case was tried on the Original 
Side where there is no question of valuation 
and no question of Court-fee. The property 
was a ])roperty situated within the jurisdic¬ 
tion of tlie Original Bide and there is 
under the second ground mentioned by Mr. 
Justice Mookerjee no difficulty at all in the 
present case. I would point out, however, 
that the position in such a case as the 
l)re3ent is not simply that of an ordinary 
mortgage claim. The plaintiffs in effect 
.sought against Susila a declaration that she 
was only a benamdar. They got such a 
declaration. Under s. 17 of the Court Fees 
Af t you can join two or more things as far 
as the Code allows: and, the amount of fees 
will be the accumulated amount you have 
to pay for each cause of action. Under the 
Suits Valuation Act in case of a declaration 
where there is no right to consequential 
. relief, it would appear tliat the case is not 
one where the charge is ad valorem, &nd 


consequently, the matter is governed by 
s. 9 which allows the High Court to make 
rules. It is quite clear that a cause of 
action cannot be joined unless the Court 
has jurisdiction to deal with it. 1 see no 
special difficulty or complication when we 
come to join a cause of action in a mortgage 
suit as distinct from any other suit. For 
these reasons I do not think that the objec¬ 
tion as to mis-joinder requires us to allow 
the present ap[)eal. I must not, however, 
be undei’stood to throw doubt upon the 
need for a high degree of caution before 
permitting questions of paramount title to 
be investigated in a mortgage suit. Both 
as to competence and convenience there will 
generally be much to consider. 

Reference has been made to the case of 
Hadha Kununr v. Reoti Singh (2). There 
the observation is that the adverse claim 
was entirely independent of the mortgage 
transactions. Their Lordships stated that 
they thought that the joinder of these 
parties was irregular and that it would 
only tend to confuse. I only desire to 
observe that if we look at the terms of 0. 1, 
r. 3, we find that joinder is not always 
permitted where a right to relief arises out 
of the same transaction ; there is a further 
condition, namely, “where if a separate 
suit were brought against such a person 
any common question of law or fact would 
arise." It appears to me that the dictum 
with reference to the case of Radha Kunwar 
v. Reoti Singh (2) affords no justification 
for refusing to apply the terms ofO. 
r. 3. , . 1 

As regards the question of registration o 
the document of Mst October I entiiely 
agree with the judgment of the 
Chief Justice and have nothing to add. 

z. K. Cross-objection dismissed. 
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nni, whether requires regutralion - Possession, nature 
of, determination of—Lease, unregistered, whether 
viay he refein'ed to- Landlord and tenant—t'stoppel 

A lease which fixes a yearly rent payable every six 
months, requires registration under s. 17 u/) of the 

Registration Act. [p. 87,*}, col. 2.] 

An unregisterad lease which requires registration, 
although inadmissible in evidence under s. 4i) of the 
Registration Act, may be referred to in order to 
determine the nature of tlie defendant's possession, 
and where the lease shows that the possession is 
that of a tenant under the plaintiff, neither (he dvfoml- 
ant nor persons claiming through him can be j)er- 
milted to deny the title of the plaintiff under s. 110 
of the Evidence Act. [p. 874, cols. I A: 2.] 

Faratia Pillai v. xJeevarathnaiumal, 5.*} Iml. C’as. 
901; 43 M. 214; (1919) M. W. N. 724; 10 L. W. 079; 
24 C. W. N. .310; 3H M. L. J. 31.*}; 18 A. L J. 274; 2 
IT. P. L. R (P. C.) 01; 22 B.nn. L. R. 444; 40 I. A, 2,<5 
(P. (?.) and Qadar Bakhsh v. Mmuihti Mai, 73 Ind. Cas. 
889; 4 h. 241); .5 L.L..I. 17a;.192.3.A 1. K. 49o; 
5 L. L. .1. .')55, followed. 

Letters Patent Appeal against the judg¬ 
ment of Ml*. Justice JjeRossignol, dated tlie 
23rd January 1924. 

Sheikh Nia;; Mufuimmad, for the Appel¬ 
lants. 

Lala Fakir Cliand, for the Respondents. 

JUDGMENT.— The plaintiff-respond¬ 
ent sued the four defendants for possession 
of a .house, alleging that he had leased 
it to Haniukhan, defendant No. 1, as his 
tenant, in 1901 and that he had subsequent¬ 
ly executed other leases. He sued for 
possession on the ground that defendant 
No. 1 failed to pay rent for three years and 
refused to vacate the house. Defendants 
Nos, 2 to 4 were made parties on the allega¬ 
tion that they were in possession claiming 
as vendees of defendant No. 1. 

Defendant No. 1 pleaded that he had 
always been in possession of the house, and 
that he had mortgaged only one room to 
the plaintiff, and that subsequently the 
mortgage had almost completely been re¬ 
deemed. Several leases were produced, and 
there was a question whether they were 
admissible in evidence or not. The learned 
District Judge held that they were ad¬ 
missible in evidence, and that plaintiff had 
proved defendant No. 1 as his tenant. The 
claim was accordingly decreed. 

Defendants Nos. 2 to 4 filed a second 
appeal in this Court, which was heard by a 
Judge in Chambers. The latter held that 
there was one lease at all events of 1909 
which did not require registration, and was, 
therefore, admissible in evidence. As this 
lease was admissible in evidence, he was of 
opinion that the finding of the Courts below, 
baaed upon that lease, that the relation of 
l^dlprd and tenant did exist between the 


plaintiff and Ilamuklian, defendant No 1 
was a limliiig of fact which could not be 
impeached in second appeal. He, therefore 
upheld the order of the lower Courts. ’ 

Defendants Nos. 2 to 4 have now Jiled 

this appeal under cl. 10 of the Letters 
Patent. 

Lola Fakir Cliand raised a preliminarv 
objection that there was no legally filell 
appeal before the Judge in Chambers as 
the memorandum of appeal was not accom¬ 
panied by a copy of the judgment of the 
First (^urt, and that, therefore, there could 
be no appeal under cl. 10 of the Letters 
Patent. The record shows that there was 
previously an appeal to this Court from an 
order of the District Judge refusing to set 
aside a dismissal in default, and in that 
appeal a copy of the judgment of the Trial 
Court was filed. Under the memorandum 
of appeal which has been decided by the 
Judge in Chambers there is a note to the 
effect that the copy of the judgment of 
tlie Trial Court is filed with that of the 
previous appeal. No objection was taken 
as to the absence of the copy of this judg¬ 
ment before the Judge in Chambeis,’ and, 
therefore, it cannot be taken now. All (hat 
we have to see is whether the judgment 
now appealed from is right or not. 

The Judge in Chambers stated in his 
judgment as follows:— 

“ The lease is for one year and not for 
more Ilian one year, it fixes (he rent at 
Rs. 1-12-0 per annum, but it provides that 
tlie rent shall be payable in six-monthly 
instalments, and it further provides for 
ejectment if the rent is not paid at the 
end of the year. In my opinion, this is 
not a lease reserving an annual rent. If a 
lease is for an indefinite time and fixes a 
a rent payable per annum, in such a case 
the lease would be one falling within the 
definition of lease reserving a yearly 
rent. " 

Now the lease does fix Rs. 1-8-0 and not 
Ks. 1-12-0 as the annual rent, though it goes 
on to say that the rent shall be payable half 
’ yearly. This, however, does not alter the 
fact that the lease does reserve a yearly rent. 
Moreover, it does not appear that it was only 
for one j^ear. It was for an indefinite time so 
long as the rent was paid at the end of each 
year. As the lease fixes a yearly rent, we 
consider that its registration was obligatory- 
under s. 17 of the Registration Act. 

It has, however, been contended by 
Counselforthe respondent that the question 
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of registration or non-registration loses 
force by reason of tlie decision of their 
Lordships of the Privy Council in the case 
of Varada Pillai v. Jeevarathnammal (1). 
In that case certain documents were put 
forward as proving a gift in favour of one 
Masanimat Duraisani. Their Lordships 
held that, although the petitions and order 
produced in evidence did not amount to a 
gift of the land, they led to the inference 
that the subsequent receipt of the rents by 
Musammat Duraisani was a receipt in the 
character of donee and owner of the land 
and, therefore, in her own right and not 
as trustee or manager for her mother and 
aunt. They also said that, although 
the petitions of 1895 and the change of 
names made in the register in consequence 
of those petitions were not admissible to 
prove a gift, they might nevertheless be 
referred to as explaining the nature and 
character of the possession thenceforth held 
by Duraisani. 


being so neither he nor the appellants 
who claimed through him can be permitted 
to deny the title of the landlord, i. c. of the 
plaintiff, having regard to s. 116 of the 
Indian Evidence Act. 

It was also urged on behalf of the appellant 
that the leases were not shown to refer to 
the whole house in dispute, and that they 
might'very well refer only to one room m 
stated by Hamukhan. The word used in 
the leases, however, is makan and not 
kothri, and we, therefore, consider that there 
is no force in this contention. 

The appeal fails, and dismissed with 
costs. 

z. K. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal fkom Appellate Decree No. 314 


Having regard to this decision it is urged 
by Lala Fakir Chand that the previous 
decisions laying down that an unregistered 
deed is inadmissible to prove the nature 
of the possession are no longer binding. 
In the case of Qadar Bakhsh v. Mangha Mai 
(2), it was held that the sale-deed, though 
inadmissible for want of registration to 
prove title, might he referred to in order 
to ascertain the nature of the possession 
sought to be disturbed. This and the 
Privy Council decision are sought to be 
distinguished on the ground that in those 
cases the person in possession of the pro¬ 
perty was allowed to refer to the unregis¬ 
tered deeds in order to show that his posses¬ 
sion was adverse and not permissive. It is 
contended that they do not apply to the case 
of a plaintiff who seeks to prove that the 
person in possession entered into possession 
by his permission and not adversely. We do 
not think that any such distinction can he 
drawn. In our opinion the lease of 1909, 
though unregistered and though inadmissi¬ 
ble under s. 49 of the Indian Registration 
Act, can yet be referred to in order to 
show the nature of Hamukhan s possession. 
It shows that Hamukhan’s possession was 
that of a tenant under the plaintii This 

(1) 53 Ind. Cas. 901; 43 M. 244; (1919) M W N 

IIK k ^ 38 M. L. J. m- 

(l^G,)64; 22 Bom. U 

A. 444; 46 I. A. 283. 

MX. R. (U.) 495; 5 U U J. 555. ' 


OF 1922. 

March 18, 1925. 

Present :—Justice Sir B. K. Mullick, Kt., 
and Justice Sir John Bucknill, Kr. 
CHANCHAL MAHTON and othbkS- 

Defbndants—Appellants 
versus 

Mahnnth BHAOWAN GIR—Plaintiff 
AND Mk. R. HUDSON and another— 
Defendants—Respondents. 

Bengal Tenancy Act {VIII of 1S85), s. 
lord and tenant—Lease for term of 

Raiyat holding under lessee, position 
rights, whether can be acquired— Ejectment—^0 • 

tohether necessary. » _ « 

Semble:—A person holding nnder a k®®® nancy 
term of years cannot make any contracts of 
with raiyate except contracts for a tem not ® . . 

ing the period of his lease. anmed 

such a person without any lease must 

to be in possession for successive terms of on / . 

under an oral lease. Such a 

occupancy rights under s. 116 of the 

Act, nor can he claim the rights of ® 

raiyat under any part of the Act. Thesj^ p*nrtl 

of Limitation laid down in Sch. HI of the HengiJ 

Tenancy Act is not applicable to ° -nogaer 

raiyat and he is liable to ejectment as a t ^ 
at the instance of the proprietor on the V f 
the tenancy of his lessor with which his o 
terminous. [p. 876, col. 1.] , niatficl 

Appeal from a decision of the 

Judge, Darbhanga, dated the ?na ^ 

ber 1921, afi&rmiog that of , 4 t.h 
First Court, Darbhanga, dated t 

July 1918. 

Mr. N. N. Sinha, for the 
Messrs. Anand Prasad and B. 
for the RMpondents. 
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JUDGMENT. 

Mullick) J. —In 1876 the proprietor, 
the predecessor of the plaintiff, settled 24 
bighas^ 10 kathas of khudkasht zerait land 
with one Teg Ali for a period of nine years 
and thereafter with the 1st party defend¬ 
ants who are the proprietors of the Jitwar- 
pur Factory by successive leases from 1885 
(corresponding to 1293 F S.) down to 1914 to 
(corresponding to 1321 F.S). In 1322, the 
plaintiff made a demand for khasf posses¬ 
sion, but no possession was given by the 
Factory till 1324. Negotiations for a new 
lease went on during that year and the next 
year, and finally on the 23rd September 
1916 the present suit was lodged for a dec¬ 
laration of title and recovery of possession. 
It was discovered that the defendants 1st 
party had caused to be recorded in the 
survey papers that they were in possession 
of only 7 bighas, 8 kathas and 1 dhnr of 
zerait land, and that the remainder of the 
land constituted the occupancy raiyati 
holdings of the 2nd party defendaiits. 

The Munsif found that the plaintiff was 
entitled to recover khas possession of the 
whole 24 bighas, 10 kathas. 

In appeal the District Judge came to the 
same conclusion. 

In second appeal the High Court was of 
opinion that the District Judge’s reasons 
for holding that the lands were zerait were 
not conclusive and it remanded the whole 
appeal for re-hearing and decision in accord¬ 
ance with law. 

The District Judge has re-heard the appeal 
and come to the same conclusion as before 
and the present second appeal is preferred 
against his judgment of the 2nd December 
1921. 

The first question is whether the lands in 
suit are private lands within the meaning of 
B. 116 of the Bengal Tenancy Act. Section 
120 of the Act prescribes what lands the 
Revenue Officer shall record as proprietor’s 
private lands and it provides that “if any 
question arises ina Civil Court as to whether 
land is or is not a proprietor’s private land, 
the Court shall have regard to the rules 
laid down in this section for the guidance 
of Revenue Officers.” The learned District 
Judge has upon evidence found that an area 
of 7 bighas, 8 kathas, 1 dhur is admittedly 
zerait. With regard to the remaining 16 
bighas odd he has accepted the evidence 
adduced by the plaintiff. That evidence 
was to the effect that the proprietor had 

cultivated it with his own ploughs and 


bullocks since three or four years before the 
lease of 1870. In my opinion there was evi¬ 
dence from which the inference could be 
drawn that the land was private land and 
the finding of the District Judge cannot 
be challenged in second appeal. 

The next question is, whether the plaintiff 
has rebutted the entry in the Record of 
Rights which shows the 2nd party defend¬ 
ants to be occupancy raiyats in the lUbighas 
odd. The District Judge finds by impli¬ 
cation that the Record of Rights has been 
rebutted by the plaintiff who gives evidence 
that there never was any raiyat on these 
lands. He relies upon the recitals in the 
leases given to Teg Ali in 1876 and to the 
predecessor of the 1st party defendants in 
1881 which speak of the lands being in the 
possession of the lessor. He also relies 
upon the circumstance that no power was 
given in the lease in favour of Teg Ali to 
settle raiyats on the land. The lease of 
1881 in favour of the 1st party defendants is 
not so clear. It recites that “the lessee by 
holding possession and occupation and by 
making and causing to be made proper 
cultivation of the lease-hold property either 
by himself growing indigo or other crops 
or by making settlement with the tenants 
according to his own choice shall appro¬ 
priate the proceeds thereof till the term of 
the lease.” Tlie learned Judge apparently 
construes these words as meaning that the 
lessee shall arrange for the cultivation of 
indigo and other crops through agents, and 
not through persons inducted as raiyats. 
He finds that there was no tenant on the 
land when the 1st party defendants entered 
into possession and the case made by the 
2nd party that they were in possession from 
before and that they gave kurtwali pattas 
first of all to Teg Ali and then to the Ist 
party defendants and put them in posses¬ 
sion, cannot he believed. These kurtwali 
pattas came down to the year 1310 and the 
learned Judge finds that the whole story of 
the let partv’s acquiring possession from 
the tenants is false and that the pattas were 
created in order to supply evidence for the 
Settlement operations. These findings in¬ 
asmuch as they involve the rebuttal of the 
Settlement record, would have been sufficient 
to dispose of the case but the learned Judge 
adds at the end of his judgment that even 
if the 2nd party defendants were settled as 
raiyats by the Factory they did not acquire 
any right of occupancy. It is not clear 
how he comes to this conclusion. Poe- 
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Biblv liU reasoniii" may be this: the first 
party were holding under a lease for a term 
of years and, therefore, they could not make 
any contracts of tenancy with raiyats except 
contracts for a term not exceeding the 
period of their lease, no lease registered or 
unregistered is produced; the tenants, there¬ 
fore, could only have been in possession for 
successive terms of one year by oral lease; 
s. llG does not permit the accrual of 
occupancy rights in favour of such tenants 
and it has been held by the Privy Council 
in Jagai'nath Das y. Janki Singh (1) that 
they cannot claim the rights of a non-oc- 
rmpancy raiyat under any part of the 
Bengal Tenancy Act and that the special 
Law of Limitationin Sch. Ill of the Act does 
not apply; therefore the tenants are liable 
to ejectment as trespassers on the ex¬ 
piry of the tenancy of their lessors 
with which their own was co-terminons. 
The mere finding that the lands are the 
private lands of the proprietor was not 
sufficient for the disposal of the suit, but 
possibly the learned Judge’s reasoning was 
as given above. 

But the point really does not arise and 
it is not understood why the learned Judge 
has discussed a case which has not been 


made by either party. The case made by the 
?*ai/yat defendants was not that they at any 
time were inducted into the lands by the 
Factory but that thelands were theirancient 
ancestral occupancy holdings. The Alunsif 
does appear to have found that there had 
been such an attornment at intervals be¬ 
tween 1312 and 1322 and that the tenants 
had become non-occupancy raiyats but that 
as they were not claiming under a lease they 
were not non-cccupancy raiyats to whom 
the period of limitation of six months pre¬ 
scribed for suits for ejectment applied. 
This was nobody’s case and in fact it was 
destructive of the case made by the 2nd 
party defendants. 

The 1st party have given up the land in 
their possession and have no further interest 
in the litigation and the appeal will, there¬ 
fore, be dismissed with costs against the 
2nd party defendants. 

Bucknill, J.—I agree. 


Z- K. Appeal dismissed. 

(1) 66 Ind. Cas. 337; I Pat. 310; 3 P. U T 197; 35 
S' ^ ^ 26 C. W. N. 833; (1922) 

*■ 'T- 



NAGPUR JUDICIAL COMMI S- 
SIONER’S COURT. 

Appeal from Appellate Dechbb No. 254 

OF 1922. 

April 11. 1924. 

Present :—Mr. Hallifax, A J. C. 

PAGA PATIL— Plaintiff—Appellant 

versus 

ISHWARDAS—Defendant—Respondent. 

Provincial Sinall Cause Courts Act (IX of 
Sch. II, Art. jl —Civil Procedure Code (Act V of 
lOOS), s. I02—Suit to recover damages for wrongful 
act done in respect of immoveable property, nature of 
—Small Cause— Appeal, second, whether lies. 

A suit to recover the value of the loss caused to 
the plaintiff by the wrongful act of the defendant 
respect of immoveable property is not a suit for the 
profits of imnnwcabie property within the meaning 
of Art. 31 of Sch. II to the Provincial Small Cause 
Courts Act. The v.aluc claimed by the plaintiff may 
be more or less tlian the prolits received by the 
defendant from the immoveable property and it need 
not necessarily have any relation at all to those 
profits. Th? fact that it happens to be the same 
does not ma'.ce the suit one for profits. In such a 
case tlie flefeudant may produce his accounts as 
evidence of tiie amount of the profits he had received 
but tiial is entirely at his option. He may. if he 
chooses, withhold that evidence and allow the i^er* 
CDCe to be draum that if it were put forward i 
would go against him. Such a suit cannot 
a suit f<»r an account within the meaning of Art. o 
and is. therefore, a suit of a small cause nature an 
if the value of the suit is less than R.s. 500 no secon 
appeal is competent, [p. 877, cols. 1 & 2.] . . 

In order to bring a suit within the 
Art. 31 of Sch. II to the Provincial Small Cauw 
Courts Act, the plaintiff must demand an account a 
the defendant must be bound to render it if the 
succeeds, [p. 877, col. 2.] , . . * 

Appeal against a decree of Ibe Distn 
Judge, Bhandara, dated the 21st Februfliy 
1922, reversing that of the Second Munsii, 
Bhandara, dated the 9th of August 1921. 

Mr. N. G. Bose, R. B., for the Appellant. 

Sir B. K. Bose, and Messrs. D. T. 
moorti and B. N. Kudra, for the Respo 


ent. 


JU DGM ENT.— The plaintiff-appella“‘ 
owner of a share in a forest iQ ^ 
s is produced and he held a lease , 
g the year 1920 for the propagation ^ 
llection of lac in another ipfenJ- 

me forest from its owner. 
t respondent removed fac from tn 
ngle in October 1920 under 
ise of later date than ^be pJ 
anted by the lambardar of niaint- 

which the forest is situated. Th P _ 

accordingly sued for Rs. 500 a 
Qting the loss caused to him ) 
■ongful removal by ^be defends ^ 
c appertaining to his own sh 
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the share of which he held a lease, esti¬ 
mating the loss as equal to the part of 
the value of the lac remove^l by the defend¬ 
ant proportionate to the share in the forest 
in which the right to the lac was his. 

In the First Court it was held that the 
lease granted to the defendant by tlie 
lambardar was invalid and he was ordered 
to pay Rs. 60-4-0 to the plainliif. The find¬ 
ing as to the value of the lac extracted 
from the forest is based on the depositions 
of four witnesses called by the plaintilf, 
which are discredited and regarded as ex¬ 
aggerations, and nothing at all on the other 
side except a bald and very improbable 
statement by the defendant in his deposi¬ 
tion that that was all he got. He failed 
to produce any account-books in support 
of his statement. The same view of the 
incident of the burden of proof, which is 
shown to be wrong in Jailalsao v. Lai 
Fatehsingh (1), was taken in the lower 
Appellate Court. In that Court, however, 
it was held that the defendant's right to 
extract the lac was better than the plaintilf’s 
and the suit was dismissed. 

In this Court the learned Advocate 
for the defendant-respondent has taken the 
preliminary objection that under s. 102 of 
the G. P C., no second appeal lies for the 
reason that the suit was for Rs. 500 only 
• and of the nature cognizable by a Court 
of Small Causes. This objection must pre¬ 
vail. On the other side it is urged that 
the suit is “for the profits of immoveable 
property belonging to the plaintiff which 
have been wrongfully received by the de¬ 
fendant," and is, therefore, excluded from 
the jurisdiction of the 8mall Cause Court 
by Art. 31 of the Schedule of the Provin¬ 
cial Small Cause Courts Act. Even the 
words quoted are not a correct descrip¬ 
tion of the suit. It is a claim for the pay¬ 
ment of the value of the loss caused to 
the plaintiff by the wrongful act of the 
defendant in respect of immoveable pro¬ 
perty. That value may in any case be 
more or less than the profits received by 
the defendant from the immoveable pro¬ 
perty and it need not necessarily have any 
relation at all to those profits. The fact that 
it happens to be the same does not make the 
suit one for profits. 

But even if this were a suit for the 
profits of immoveable property it would still 
not come within the class of suits mentioned 

(1) 75 Ind. Cas. 836; 20 N. L. E. 52; (1921^ A. I K. 
'(N.) U7 
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in Art. 31. That is much narrower,-as the 
suit must also be “a suit for an account" 
that is to say the plaintiff mu.^t demand an 
account and the defendant must be bound to 
render it if the suit succeeds. In a case 
like this tlie defendant may produce his 
accounts as evidence of the amount of the 
iu'olits he had received, l)ut that is entirely 
at his option He may if he chooses with¬ 
hold that eviflence and allow the inference 
to be drawn tliat if it were put forward it 
would go against him; lie did so in this 
case, though both the lower Courts wrong¬ 
ly emitted to draw the proper and some¬ 
what obvious inference from the fact. It 
seems to me quite impossible to call such a 
suit one “for an account." 

This view of the matter Avas taken by 
the Madras High Court in Jiantasaini 
Aiyangarv. Govinda hjcr (2y, where it is 
discussed at greater length, if I may say so 
Avitli respect, than its complexify seems 
to me to Avarrant. On belialf of the 
appellant 1 am referred to the Allahabad 
case of Drig Pal Singh v. Knnjal (3; in 
AA'hich Muhammad Ratique, J., look the con¬ 
trary view. From that for tlie reason,al¬ 
ready stated I must with deference, dissent 
especially as I cannot reconcile it ,AA*itb the 
views consistently expressed by all the 
other High Courts in India and also by a 
Division Bench of the Allahabad High Court 
in Prasadi Lai v. Imdad Husen {-i} though 
this case Avas not reported in the Indian 
LaAv Reports. 

As the suit Avas for a sum of money 
not exceeding Rs. 500 and of the nature 
cognizable by a Court of Small Causes 
this appeal is forbidden by s. 102 of the 
C. P. C. and must be dismissed. The appel¬ 
lant Avill pay all the costs. 

z, K. Appeal dismissed. 

(2) 38 Ind Cits. 1; 31 M. L. J. 839; 20 M. L. T. -512; 

5 L. W. -143. 

(3) 44 Ind. Ccs. 689; 40 A. 142; IG A. L, J. 55. 

(4) A. W. N. (1898J 10. 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Civil Revision Application No. 104 oi’ 

1923 

February 26, 1925. 

Present: —Mr. Kennedy, J. C., and 
Mr. Raymond, A. J. C. 

TfiE HIMALYA ASSURANCE COY. 

Ltd.—Applicants 
versus 

Messrs. ASSUDAMAL HARBHAGWAN- 

DAS— Opponents. 

Arbitration Act (IX of IS90), s. IJ — Arbitration- 
Power of Court to extend time for inaking award — 
Dispute arising out of Policy of Insurance—Tribunal 
different from one contemplated in policy—Awa'd, 
validity of. 

The Court has power under s. 12 of the Arbitration 
Act to extend the time for making of an award, even 
after the explr>’ of the time originally fixed for 
making the award. 

Where parties agree to submit their dispute.s under 
a policy of insurance to arbitration under ordinary 
reference under the Arbitration Act to a Tribunal 
different from the one contemplated by the ))olicy, 
but in itself legal, an award made by such a Tribunal 
is not in any way bad on that account. 

Appeal against an order of Mr. Madgow- 
kar, A. J. G., dated the 18th September 
1923. 

Mr. Fatehchand Assudamal, for the Ap¬ 
plicants. 

Mr. Dipchand Chandumal, for the Oppo¬ 
nents. 

JUDGMENT.— This was an applica¬ 
tion by the Hiinalya Assurance Co,, Ld., 
asking us to revise the order of Mr. Mad- 
gowkar, Additional Judicial Commissioner, 
who directed an award to stand filed. This 
award has been given by the Umpire Clayton 
and the matters at issue between the parties, 
the Himalya Assurance Co.,Ld, and Messrs. 
Assudomal Harbhagwandas refer to a policy 
issued by the Assurance Co. and a claim 
under that policy in consequence of a fire 
which took place on the assured premises. 

Two objections are taken to the order of 
Madgowkar, Additional Judicial Commis¬ 
sioner. In the first place, the arbitration 
matter took a long time and the arbitrators 
did not come to any decision and, therefore, 
sent the matter to the decision of an 
Umpire. The consequence was that the 
Umpire failed to give a decision by the lOlh 
of June which was the last date under the 
circumstances on which he could legally give 
a decision. He did not apply to the Court, 
but on the 25th of June himself proceeded 
to extend time, and owing to the time so 

extended he gave his award on the 20th of 
July. 


No doubt, as the learned Additional Judi¬ 
cial Commissioner found, the umpire was 
funcius officio by the 23rd of June and he 
could not himself give any award without 
the intervention of the Court. But it has 
been held in far more serious cases than 
this, that the Court has power under s. 12 to 
extend the time for making of the award 
■whether the time for making the award has 
expired or not. And under the circums¬ 
tances of this case, there seems no doubt 
that the Court, that is to say, Madgowkar, 
Additional Judicial Commissioner, w'isely 
exercised his discretion in there and then 
extending the time. 

The second objection taken is that the 
Tribunal which pronounced this award was 
not that contemplated by cl. 18 of the 
policy. That may -well be the case. Clause 
18 of the policy which refers to the means 
by which the quantum of damages is to he 
ascertained provides inter alia that the 
umpire and the arbitrators should sit 
getiier when the umpire is carrjdng on his 
functions. In this case the umpire did not 
sit with the arbitrators and if he was exerci^ 
ing his jurisdiction under cl. 18 then the 
Arbitration Tribunal was improperly con¬ 
stituted and its award would be a nullity. 
But we do not see that the Tribunal who has 
pronounced the award was the Tribunal 
constituted under cl. 18 of the pohcj^ 
There is no reference to cl. 18 of tR 
policy in the reference and the 
be decided by the Tribunal constituted oy 

that reference (page 3 in the 

and is considerably more extensive than in 

which is intended to be disposed of uad 

cl. 18. It might, of course, well have 

been the case that either party flight h 
said that under cl. 18 it is 
before any right of action or ®hit jee 

under the policy that the quantum of da s 

should be ascertained in a parbicmar 
and until that is done, we do not mten 
proceed to arbitration. But as they 
not do that but executed a plain and 
reference under the Indian Arbitratio 
which does not require the hmpir® 
along wdth the arbitrators ^ht mej y p 
quires that he should be apphjhted o 
nated by the arbitrators before tn y 
ceed on the reference, it is clear . 
signatories of that reference hiust 
to have waived their right to found 

ceed till the quantum of damages , 
under cl. 18 and having t9 

it is now too late to go back and retw 
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"be bound by the award of the Tribunal to 
which they submitted themselves. We 
think, therefore, the fact that the arbitra¬ 
tion proceedings were under the reference 
before the Tribunal other than that contemp¬ 
lated by cl. 18 of the policy but in itself 
legal is no ground for holding that the award 
is, in any ^yay, bad. 

That being so we must agree with the 
order of the learned Additional Judicial 
Commissioner and dismiss this revision ap¬ 
plication with costs. 

P* A. Uevision dismissed. 


V. LAL BEHART. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeals Nos. 210 and 211 

OF 1924. 

December 4 A 8, 1924. 

Present: —Mr. Dalai, J. C., and 
Mr. Ashworth, A. J. C. 

February 10, 1925, 

Present: —Mr. Daniels, J. C. 
February 26, 1925. 

Present:—Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. 0. 
GAJADHAR and others—Defendants 

—Appellants 

versus 

LAL BEHARI—Plaintiff— Respondent. 

Oudh Laws Act {XVIII of 1S76), ss. V, 10—Pre¬ 
emption — Co-sharer, meaning o/—Xottce—“Person 
concerned," meanuic/ of—Foreclosure of pi’operty be- 
longing.Ao joint Hindu family—Member of- family 
not pdrty to suit, whether can pre-empt. 

'Per Daniels, J.C., and Ashworth, A. J. C. {Dalai, 
A. J C. dissenting).-—A member of a Hindu joint 
.family does not acquire a right of pre-emption by 
reason of a decree for foieclcsuie of joint family 
property in which he himself is a co-parcener, [p. 886, 
col. 2.] 

Per Daniels, J. C.—No one can pre-empt a sale or 
foreclosure of his own property. Whatever other 
property a man may hold he cannot thereby obtain a 
right to pre-empt a sale or foreclosure by wliich his 
own interest in the property is transferred. A person 
♦oannot successively occupy the position of vendor 
.tod pre-emptor in respect of the same transaction. 

. [P. 886, col. l.j 

The word “co-sharer" in s. 9 of the Oudh Laws 

• Act is used with reference to the ordinary constitu¬ 
tion of a village proprietary community where there 

..has been no partition. In such a community the 
oo-proprietors are owners of fractional shares out of the 
entire proprietary right and are entitled to a pro- 

• portion of the total assets according to the shares 
.recorded in the khewat. But a co-sharer must be 

some one distinct &om the person whose share is 
: foreclosed. A man cannot be a co-sbarer with himself, 
[p- 885, col. 1.] 

' co-sharer cannot pre-empt if he denies the title 
0* tpe preojj who has sold the property. 


By s. 1(» of the Oudh Laws Act notice is to be 
given to tlie •‘i>ers<jns concerned." that is, to the 
persons nho are entitled to a right of pre-emption 
by reason of the sale. Therefore, tlie question whe¬ 
ther a person is entitled to notice depends on whether 
he has a right of pre-emption or not. [p. 886, col. 1.1 

Por .[.•ilitrorih, .1. ./. C.—An undivided member of 
a joint Himhi family cannot, apart from the other 
ineniber.s of the family, unless he represents the whole 
family as hortu, claim to Ije a co-sliarer within the 
meaning of s. 5) of the Oudh Laws Act. Such an 
individual membi-r cannot be permitted to claim in 
the case of a sale of joint family property that he is 
other than a vendor or co-vendor of the pronertv 
[p. 882. col. 2,] ^ ‘ ‘ 

The e.xprcs.sion "co-sharer ' in s. i) of the Oudh 
Laws Act means a juristic person ami not merely an 
individual who collectively with other individuals 
constitutes a single juristic ])erson. [ibid.] 

No individual member of a joint Hindu family can 

claim to be a co-sharer on the basis of joint family 
property. If. however, he posses.ses separate property, 
he can claim to be a co-sliarer by virtue of that 
sej'arate property and in tlie latter capacity he would 
be entitled to pre-empt a sale by the family of which 
he is a member of joint family property, fn. 882. 
col. 2; p. 88.'>, col. 1,] 

Where one or more of the memljcrs of a joint 
d n ft m 11 \ d 1 c lecorded in the village papers as 
co-sharers, the other members not so recorded sliould 
be held, by reason of their omission to get their 
names also recoi-fkd to receive notices on behalf of 
the whole family under s. 10 of tlie Oudh Laws 
Act. [p. 881, col. i.l 

PtiV Dalai, A. J. C. —Where a foreclosure decree is 
passed against joint family property beliiiid the back 
of some of the members of the family, without their 
being made parties to the suit and without notice to 
them, any one of such members would have a right 
to pre-empt the foreclosure, [p. 882, col. 1.] 

In s. 10 of the Oudh Laws Act there is no mention 
of a constructive notice. Every co-sharer is entitled 
separately to a notice or the procedure should be 
adopted of sticking it up on the chaiipal or other 
public places of the village in which the property is 
situated, fitn'd.] 

The right of pre-emption is given even to a member 
of the village community and it does not stand 
to reason that the law desired to deprive of the 
right of pre-emption co-sharers who were owners of 
property other than the projierty sold or foreclosed 
simply on the ground that they happened to have a 
share in the vended or foreclosed property. [t6id.] 

(Case-law referred to). 

Appeal against a decree of the First Addi¬ 
tional District Judge, Barabanki, dated the 
31st Maich 1924, upholding that of the 
Subordinate Judge, Barabanki, dated the 
21st January 192*. 

Messrs. St. G. Jackson and G. N. Misra^ 
for the Appellant. 

Mr. *1. F. Sen, for the Respondent. 

JUDGMENT. 

Dalai, Offgr. J. C,—{December 4, 

1924).—These second appeals were ceitified 
by a learned Judge of this Court to be fit 
for hearing by a Bench, so they have been 
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heard by a Bench of tu*o Judges of this 
Court. 

The plaintiff Lai Bihari and the two 
plaintiffs Rajeshuri Dat and Kadhika Dat 
instil uted two separate suits for i)re- 
eniption on the ground of a foreclosure 
decree obtained by Gajadhar and others 
against Ram Bali, Sri 'UsaYaina.ndMusammat 
Gangajali, widow of Bikjamjit. Ram Bali, 
Sri Narain and Bikramjit had two brothers, 
Tirbhuwan Dat and Raj Bahadur. Radhika 
Dat and Rajeshuri Dat plaintiffs in Suit 
No. 75 are sons of Tirbhuwan Dat while 
Lai Bihari plaintiff of Suit No. 74 is the son 
of Raj Bahadur. Neither the plaintiffs of the 
two suits, nor their fathers were defendants 
of the foreclosure decree dated ?3rd January 
1903. In consequence of that decree Gaja¬ 
dhar Prasad anc others took possession of 
the property in suit. The plaintiffs are 
admittedly recorded as co-sharers of pro¬ 
perty in the village Barela other than the 
property foreclosed. The suit for pre¬ 
emption to enforce tlieir right under 
s. 13 of the Oudh Laws Act (XVIII of 
1876; is based on ground (a) of that section 
that no due notice was given to them as 
required by s 10 of that Act. The defence 
was that the plaintiffs were persons inter¬ 
ested in the property which was foreclosed 

so they were not entitled to notice and 
if entitled to notice the notice to the de¬ 
fendants of the foreclosure suit was tanta¬ 
mount to a notice to them. Both the sub¬ 
ordinate Courts rejected this defence on 
the basis of the ruling reported as Roma- 
dhin V. Surajpal Singh, (1;. As usually 
happens in subordinate Courts, the Judges 
presiding in the two lower Courts took no 
trouble to discover first the facts of the 
case. It is possible that if those had been 
determined no question of law or applica¬ 
tion of the ruling quoted above would have 
arisen. In both the subordinate Courts and 
here arguments were based on the following 
assumptions:— 

.(1) that the plaintiffs had an interest in 
the property foreclosed, 

(2) that the property foreclosed was joint 
family property belonging to the joint 
family made up of the defendants to that 
suit and the plaintiffs of the present suits, 
and 


(3) that the property at present owned by 
the plaintiffs is similar joint family property 
and not theirseparate self-acquired property. 


O..C.57;8 0.L.J, 506; 


[Ss t 0. l9S5] 

The Court will, therefore, arrive at a deci¬ 
sion of law in the dark region of facts. If 
there is disagreement with the opinion of 
law expressed by the subordinate Court 
the suit will have to be remitted to the 
Trial Court for decision of issues which 


ought to have been decided and were 
wrongly and unfortunately assumed to the 
detriment of the plaintiffs. 

On the point of law there is conflict of 
authority. The cases in favour of the plaint¬ 
iff's pre-emptors are:— 

Lachmi Narain v. Raghnnath {^nd 
Civil Appeal No. 652 of 1885 decided on 
21st December, 1885) HazaH Singh v. Joot 
Singh (2), and Ramadhin v. Surajpal Singh 
(I). In this Court there is a judgment by a 
iSingle Judge in conflict with the tenor of 
the above decisions in Param Deo Singh 
Jai Mai Praaad (2nd Civil Appeal No. 42o 
of 1906 decided on 5th November 1906). ^ 

In the appeal file of 1885 (Lachmi 
V. Raghnnath, Second Civil Appeal No. d»« 
of 1885, decided on 21st December, lHw) 
there exist only the grounds of appeal ana 
the judgment of this Court, which is short. 
The grounds of appeal how'ever indicate that 

the case w’as one like the preseiit where 
a member of a joint Hindu family su®.^ 
to pre-empt joint family property after i 
was sold. A learned Judge of this bour 
Mr. Duthoit held that the 
such right and set aside the decree oil 
lower Appellate Court. In the case 
ported as Hazari Singh v. Joot Singlu^ \ i> 

it was held that the sons in a joint Hm 

family are to "be regarded as co 
the purposes of pre-emption. Th® 
reported case of 1885 was quoted witn p 
proval and followed. The case report 
Ramadhin v. Surajpal Singh, (1), my 
of sale but the circumstances were ex 
those of the case before this »e. 

learned brother Wazir Hasan ,i,iect 

ly considered the case law on „;jy 
and held that on sale of a joint 
property by one of the 

family a suit for pre-emption hy - igjn- 

member of the same family it 

able. In the unreported case oi 
was held that such a suit was n 
tainable. „ ^ 

On behalf of the appellants- [ y. ; 
was made to the case of 
Bhajj iMl (3) which 
adhin v. Surajpal Singh (!)• 
in that suit owned no property 

(2)10,0.852, (3)?0. C’ 
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that which Avas eold, so the facts of that 
ci^e were diifer.Mit and the dcoisiou there 
A?ill not govern ihe present case. 

There is the same conniot uf anlhority in 
Allahabad, lu Rtghu Nath v- Riluit livyam 
(4) a Bench of ttie Allahabid High Court 
held that where the nienibers of the family 
of a larnbard'ir were given a right to pre¬ 
empt properly accortliug lo the t^rms of 
the wajib-ul arz the right of the plaintilY, 
a member of the family, was not barred 
because the property which was sold hap¬ 
pened to be joint family property in which 
the plaintiff had a share. In Janak Shujh v. 
Qanga Bishan (5) the son of a Hindu 
vendor was not held to be a co-sharer 
entitled to enforce his right of pre-emption 
on the basis of his share in the property 
sold. This case however is similar to that 
reported as Ram Dayal v. Bhajju Lnl (3) 
and may be distinguished. In the case of 
Bratip Narain Smgh v. Shiam Lai i6) a 
Benoh of the Allahabad liiiih Court lield 
that the sons in a Joint Hindu family 
cannot maintain a suit to pre-empt a sale 
of joint family property made by the 
father as manager and for legal necessity. 
The Judges distinguished the case reported 
as Rdgkii Nath v. Rabat Begam (4), but 
with all respect I am unable to discover 
any distinction. 

On behalf of the respondent reliance 
was placed on the Full Bench decision in 
Gandharp Singh v. Sahib Singh (7) that 
members of a joint undivided family other 
than the member who is recorded in the 
village record as a co-sharer in the mahal 
are co-sharers for the purpose of pre-emp¬ 
tion. The vendees of that case re>istf"d a 
suit for pre-emption on the ground that 
they were co sharers in the village and this 
defence was upheld by the Full Bench. I 
agree with my learned brother in the con¬ 
clusion which he derives in Ramadhin v. 
Surajpal Singh (1) from this Full Bench 
judgment that such members could equally 
enforce the right of pre emption as co- 
eharers in the capacity of plaintiffs. Con* 
Blderable support is given to this view by 
the fact that the unreported decision of 
Lachmi Narain v. Raghunath (Second Civil 
Appeal No. 652of 18=5 decided on December 
*21, 1885, of this Court already noticed was 

(4) 3 A. L. J. 641; A. W. N. (1906) 240. 

(5) A. W. N.(1884) 13. , . „ TT 

(6/ 55 Ind. Oa8. 37; 42 A. 264; 18 A. L. J. 116; 2 U. 

l» R.(A.) 32. . r. / N 

(7) 7 A. 184; A. W. N. (1884) 326; 1 Ind. Dec. (n. s.^ 
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based on the Full Bench ruling and 
pronounced l)y a Judge Mr. Dutlioit who 
had previously been a Judge <»f tlie High 
Court and was one of the Full Bench of 
Jusliees who pronounced the judgment in 
the Full Benoit cU'e. He applied the prin¬ 
ciples of the Full Bench ruling in the same 
way as niv learned brother lias done. • 

Such being tne state of the case law on 
tlie subject I consider it advisable to form 
my own opinion on the Statute Law un- 
embarras.sed by the opinions of othei’ 
Judges and reasons advanced by them in 
their support. Under s. 9 of the (Jndh Laws 
Act where the property to be foreclosed is 
a proprietary tenure the right to pre-empt 
such property belongs firstly to co-sharei's 
of the sub-division of the tenure, secondly 
to co-sharers of the whole mn/fu/and third¬ 
ly to anv member of the village community, 
the plaintiffs of the two suits fall within 
evr*ry one of the.se three ca'egories. 
Tney are, therefore, enliiled to a right of 
pre-emption. The riglit arises because no 
due notice was given to them as required 
by 9 . 10 of the Act. The answer of the 
appellants is:— 

(1) that the plaintiffs were not such co- 
share.s as are mentioned in s. 9 because it 
was their property which was foreclosed, 

(2) that by reason of the property fore¬ 
closed being their property they avouUI 
not be entitled to notice, and 

(3) that if they were entitled to notice 
constructive notice was given to them 

because of the notice of the suit to the de¬ 
fendants to the suit for foreclosure. 

There is no proof that a notice as requir¬ 
ed by 3 . 10 was served on the defendants 
to the foreclosure suit. The appellants 
relied upon the presumption to be draiVn 
from the fact that a decree for foreclosure 

was passed. 

Section 9 of the Act draws no distinc¬ 
tion between different classes of co sharers. 
The foreclosure decree was not passed 
against the plaintiffs, so it is difficult for 
me to understand how they can be debarr¬ 
ed from the position of co-sharers entitled 
to pre-empt, when they are also co-shai-ers 
of property other than the one which has 
been foreclosed. It was argued on be¬ 
half of the appellants that this leasoiung 
of minCAvould lead to an absurdity because 
the vendors or the persons against whoni 
ft decree for foreclosure was passed would 
themselves in that case be entitled to 
pre-QiJipt as co-shavers. The absurdity 
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however is imaginary and arises from a 
want of understanding of the Act In the 
cases which are cited as rendering Uiis 
reasoning absurd no right of prc-emijlion 
would arise under s. 13 because those men 
would have received due notice under 
s. 10. I shall be prepared to follow njy 
reasoning to its logical conclusion that if 
these very men prove that the foreclosure 
decree was passed against them ex pa)te 
and the foreclosure effected without their 
knowledge they would have a right to 
pre-empt on the ground that they had re¬ 
ceived no due notice as required by s. 10. 

In s. 10 there is no mention of a cons¬ 
tructive notice. Every co-sharer is entitl¬ 
ed separately to a notice, or the procedure 
should be adopted of sticking it up on 
the chaupal or other public places of the 
village in which the property is situated. 
Right of pre-em])lion is given even to a 
member of the village community and it 
does not stand to reason that the law 
desired to deprive of the right of pre-emp¬ 
tion co-sharers who were owners of propeity 
other than the property sold or foreclosed 
simply on the ground that they happened 
to have a share in the vended or foieclosed 
property. 

It was argued by the appellants that as 
the plaintiffs submitted to the foreclosure 
decree they must be taken to admit that the 
mortgage which resulted in foieclosure was 
made by a manager of a joint Hindu family 
for legal necessity. I shall not bind the 
plaintiffs to any such admission. A way 
may have been open to the plaintiffs to 
attack the decree on grounds open to them 
under the Hindu Law but there is also a 
second remedy open to them under the 
Statute Law of Oudh to sue for pre-emption 
I do not know' any reason why the nlaint- 
iffs should be tiea dowm to one remedy 
and the other remedy should be denied 
to them. A foreclosure decree was passed 
against joint family property in which the 
plaintiffs had a share behind their back 
without their being mav,e parties to the 
suit and without notice to them. When 

the law requires that the plaintiffs should 

be given direct notice I refuse to consider 
the question of constructive notice. I shall 
not add words to the Statute by implication 
or m pursuance of certain doctrines of 
Hindu Law. Wisdom lies in followine ih? 
clear words of Statute and not in ifyine 
to be clever and in attributing to leeis 

laWje ideas which aev entered their 
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heads ut the time of the legislation in 1876 
wliicii wus pjiur to me passing of the 
Tiau.'ler of Liopeily Act and when legal 
iiigeiiuiiy had nut e\olved in India legal 
conceptions outside the understanding of 
ordinary men. It is well known that for 
a great many years Courts of Law had 
held that a decree under the Transfer of 
Property Act bound only those against 
whom it was passed. I for one shall never 
believe that the Legislators of 1876 pre¬ 
dicted the future evululion of legal ideas 
and framed a Statute to provide for repre¬ 
sentation in suits and constructive notice. 
It niay be mentioned that under Regulation 
XVll^ of lc06, which governed foreclosure 
in li^7G, foreclosure was effected by applica¬ 
tion under s. 8 and not by suit and the 
/illah Judge was required to issue notice 
only to the mortgagois and there was no 
general ruie like r. 1 of 0. XXXlV that 
all per.sons interested in the right of redemp¬ 
tion shall be joined as partits. Under these 
conditions, Legislators of 1670 would have 
considered it inequitable that persons in¬ 
terested in the equity of redemption other 
tiian the mortgagors should be deprived of 
the right of redemption. 

1 would dismiss both the appeals with 
costs. 

, Ashworth, A. J. C. (December 8, 
1924).—1 am unable to concur with my 
learned brother either in the view— 

an individual member of a joint 
Hindu family can, apart from- the other 
members of the family, (unless he lepie- 
seiits the whole family as karta)^ claim to 
be a CO sharer within the meaning of s. 9 
of the Oudh Law Act (XVIll of 1876); or 
^ [b) that, assuming (a) to be correct, such 
individual member can be permitted to 
claim that he is other than the vendor (co- 
vendor) of properly belonging to the family 

of which lie is a member, where such pro¬ 
perty is sold. 

lam assuming that the title to pre-empt 
is based, by such individual member, 
merely on his interest in joint family pro¬ 
perly and not on a separateinteiest in pro¬ 
perty beloging to him as an individual. 

It appeals to me that the expression “co- 
sharer ’ in s. 9 of the Oudh Law's Act must 
mean a juristic person and not merely an 
individual who collectively with oth^ 
individuals constitutes a single juristic 
person. 

Consequently no individual member of ® 
joint family can claim to be a co-eharer on 


OAJADRAR V. LAL BEHART, 


tS81. 0. 1923^ 

the basis of the joint family ]>ropei ty. If 

he possesses separate property, iie can 

claim to be a oo-sharer bv virtue of that 

% 

separate property anil I see no r-nisoii why 
in the latter capacity he should not be 
entitled to pre-empt a sale by the family 
of which he is a member of the joint pro¬ 
perty. It is dithcuU for me to treat the 
proposition (6) on an assumption which I 
hold invalid but if by any process of 
reasoning proposition (u) could be correct I 
take it that the individual meml)er of the 
joint Hindu family would be a co-sharer 
by virtue of his interest in the joint family 
property. In this case liis >juanlum of 
interest in preemption is the same as his 
quantutfi of interest in the property and 
consequently he would be vendor to ihe 
same extent as he is pre-emptor. 

Nor do I find any sufficient authority in 
the ruling quoted by my learned brotlier 
to prevent the adoption of this view. Lachmi 
Navaia v. Riqhiinath (Second CMvil A|)peal 
No. 652 of 1.^85 decided on 2lst December 
1885), wasas pointed out,based on (iandhurp 
Singh v. Sahib Singh (7). Now in tliat 
ruling it was merely lield that two ven¬ 
dees not recorded as co-sharers in the village 
could not be regarded as strangers witliin 
the meaning of the wajih-ul-tirz and it was 
held that they were co-sharers because they 
formed a joint Hindu family with two 

recorded co-sharers their co-vendees. It is 
not stated in the ruling whether the sale 
to the four vendees was a sale to them as 
joint members of a Hindu family or as 
individuals. It would only be in the latter 
case that the ruling would furaish any 
support for the view of my learned^ brother. 
It is true that in Lachmi }\arain v. 
Raghunath (Second Civil Appeal No. 652 of 
1885 decided on 21st December_ l88o) 
the case was one on all fours with the 
present case but I cannot be impressed 
by a ruling which is based on another 
ruling where the facts may have been 
different, it is true that the Judge of 
this Court responsible in 18S5 for the ruling 
otL'ichmiNaraifiv. Raghunath (SecondCivil 

Appeal No. 652 of 1885 decided on 21st 
December 1885, was on the Bench of the 
Allah ibad High Court which decided the 
case in Gandharp Singh v. Sahib Singh (7) 
but the Allahabad ruling was decided 
more than a year and a half before the case 
in this Court and the Judge may have 
forgotten the full circumstances. 

of fiazari Singh v, Joot Singh (2) merely 
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was based on these two rulings just men¬ 
tioned. 'J’lie recent ruling of Ramadkiiiv. 
Surajint Singh (1) is again based on those 
rulings. As rei:ards Uagliu \'(ith v Rahat 
Begain (4) ihe irajih-ul-tirz Sf^enred the. 
right of pre-emption to any member of 
the family of ar whose sliaie was 
sold. This ruling again jjrofessed to be 
based on (iandhavp Singh v. Suhib Sinrk 
(7). It liowever went inncli further than 
that ruling. It rejected tlie District Judge’s 
objection that the son of Ihe/um^arda/’had 
no property other than that sold by the 
lanibardar on behalf of himself and liis 
son. Consequently tliis ruling would allow 
n-e-emplion on the basisof property which 
jad passed out of tlie ownership of tlic 
person claiming pre-emption, that is to say, 
the properly in respect of which jjre-emp- 
tion was claime<l. This I understand is 
going further than my learned brother 
would go. Apart from this, the ruling 
appears to me inconsistent. T'he person 
objecting to the lu'e-emptiou in that case 
really objecte*! that th.ere liad not l.-cen 
any sale of the laiidnirdfir's proi)t.nty l>ut 
merelv a sale of i)ropeity belonging to a 
joint familv of which ihe lambanhir wa.s 

an individual member. This objection was 
not met by the statement that jnembersof 
a joint undivided Hindu family, other than 
the members recorded as a sharer in the 
Collector’s book, were co-sharers f(*r the 
purpose of pre-emption. In the early part 
of the ruling it had been pointe<l out 
that the wajib-vl-arz secured a right of 
pre-emption to the son of a lainhardar as 
such and not as a co sharer. 

On the other hand the case of Pralap 
^(train Singh v. Shiam, Lo.1 (6) is, as my 
learned brother remarks, against the view 
taken by him. In that case it was held that 

a man cannot pre-empt a sale in which a 

portion of his own property has actually 
been legally and validly transferred and 
in which case he is practically a vendor. 

Likewise Param Deo 

Prasad (SecondCivil Appeal No. 428 of I90h 

decided on 5'h November 1906) is in sup¬ 
port of the view taken by me. • 

As to proposition (6) if the possession by 
a joint family of one piece of property is 
held to justify a claim by each individual 
member of that joint property to be a co¬ 
sharer it must follow tliat the sale by the 
ioint family of another piece of properly 
shall be regarded as a sale hy each indivi¬ 
dual member of that family, so far as pre- 
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emption is concerned. The logical con- 
clusioii of holding otherwise would be tliat 
the member of the joint Hindu familj- 
claiming pre-emption could claim pre emp- 
tion on the basis of the ju*operty sold, even 
though the family owned no other properly. 
In kamadhin \/Surajial Singh (1) a dis- 
tinctiun is drawn between consent by mem¬ 
ber of a joint family to the sale of the 
joint family property and the actual sale 
Ijy a memberof such property It was held 
that such individual member might lake 
advantage of the sale for the purfiose of 
claiming pre-emption and at the same time 
might deny that the sale was a sale binding 
on liimself. This appears to me impermis¬ 
sible on the ground "allegans C07itra?va non 
(S’/ aundieuditu". 

It does not appear to be necessary to 
consider the question of notice except eo 
far ai to meet the contention that the pre¬ 
visions of s. 10 of the Oudh Laws Act sup¬ 
port the view which 1 am impugning. It 
is suggested that the notice required by 
s. 10 is a notice to individuals and would 
not provide for a notice to the collective 
owners who formed a joint family. If my 
view is correct, it would at first sight 
appear necessary to give notice to each and 
every of the members forming a joint 
Hindu family and this in practice, if not 
impossible might be very diflrcult. I have 
however, little doubt that, where one or 
more of the members of a joint Hindu 
family are recorded in the village papers 
as coshareis, the other membeis not so 
recorded should be held, by reason of 
their omission to get their names also re- 
coided, to have authorised the member or 
members recorded to receive notice on behalf 
of the whole family. Notice to the members 
recorded would be sufficient notice. 

For the above reasons I would allow bolh 
the appeals and remand the cases to the 

Court of first insiaiice for the decision of 

the further questions involved. I would 
give the appellants their costs in these 
proceedings and direct that other costs 
should abide the result. 

Referring Order.— As there is 
disagi-eenieni between the two Judges 
who heard I he appeals on the point' 

of law which is stated in our uidg- 
ments. the luo appsals shall be heard by 
the learned itrmauent Judicial Commis- 
aiouer on hie leluin to this Court uXr 
the proviso to s, 98, C. P. C. A date of 
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hearing shall be fixed in the first week of 
February 1925. 

JUDGMENT. 

Daniels, J, C .—[Febmary 10, 1925),— 
These two cuniiecled appeals have 1 een 
referred to me under a. 98 of Ihe C. P. C. 
for decision of a point of law on which 
the Judges healing the appeals have differ¬ 
ed. The ])oini of Jaw is not taled as a 
definite proposiiiun in the Referiing Order 
or in the judgments of either of the re¬ 
ferring Judges. In Ordei i>i Reference it 
is described as “the point of law wliich 
is stated in our judgments,'’ and in ll.e 
judgment of the learned First Additional 
Judicial Commissioner. I find it stated 
as being the opinion of law expressed by 
the subordinate Court. From an examina¬ 
tion of the judgments I find the point of 
law to be : 

“ ^\ here, w’hen a foreclosure decree in 
respect of joint family property has teen 
passed against certain niembersof a Hindu 
joint family, oilier mfmbers of the same 
family can file a suit for pre-emi tion on 
the basis of the foreclosure decree.” 

Fakir Bakhsh, the head of the alleged 
joint family, had five sons. Three of thtm, 
apparently the three eldest, executed a 
mortgage of joint family property on 23rd 
January 1908. The mortgagee, now res- 
presented by the first three defendants, 
obtained a foreclosure decree on J7tfi 
March 1917. The remaining members of 
the joint family did not contest ihe vali¬ 
dity of the foieclosure deciee, but on 17lh 
March 19 3, nearly six jears afterwardB, 
two pre emption suits were filed, one by 
Lai Bihaii, Ihe adopted son of one of iho 
mortgagors, and the other by Radhika Rat 
and Rajeshri Dat the sons of one of the two 
brothers who did not join in the mortgage. 

There is no finding as to whether Iho 
mortgage was executed by the thr^o 
brothers as managing members of the family 
or whether it w’as for legal necessity* 
Indeed the whole statfment of facts on 
which the reference is based is hypothe¬ 
tical. I agree with the learned First Addi¬ 
tional Judicial Commissioner that if ih© 
low’er Courts had taken the trouble to as¬ 
certain the facts it is possible that th© 
reference might have proved unnecessai^'* 
Mr. Sen for the respondents does not admit 
that the family w'as joint at all. 

Bihari in para. 4 of his plaint admitted 
it. The other two plaintiffs in their piaint 
nfiade no such admission. Indeed pata- ^ 
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ot their plaint contains a statement which 
goBA to show that acc »rdiiig to their case 
the family was separated at a'\y rate when 
Bikarmajit one of the mortgagors died. 
There was no oralcxaminalion of the parties 
by the Trial Court. The qims! ion whether 
the family .was joint still remains to be 
decided. » 

1 mu.st in the meantime decide the 
point of law referred to me on the assump- 
tioas made by the Court ))elow, namely, 
that the family was joint, that the pro- 
perty covered by the mortgage is joint 
family property in which the plaintiffs have 
an interest, and that the decree was a decree 
for for-"clo3ure of joint family property. 

The question of law which has been 
stated above is, in my opinion, concludedby 
the plain and simple proposition that no 
one can pre-empt a sale or foreclosure of 
his own property. The word “ co sharer " 
in's. 9 of the Oudh Laws Act is used 
with reference to the ordinary constitution 
of a village proprietary community where 
there has been no partition. In such a 
community the co proprietors are owners 
of fractional snares out of the entire pro¬ 
prietary right and are entitled to a pro¬ 
portion of the total assets according to the 
shares recorded in the khewat. d’hese 
shares are commonly recorded in annas 
and pies, the entire proprietary riaht being 
recorded as sixteen annas, though other 
methois are also found. Hut a co sharer 
must be some one distinct from the person 
whose share is foreclosed. A man cannot 
be a co-sharer with himself. The fact that 
the family may have other properly in 
the village appears to me entirely irrele¬ 
vant. If a co-sharer has a twelve annas 
share in the village and sells eight annas, 
no one can possibly suggest that he has a 
right of pre-emption because he still re¬ 
mains a co-sharer to the extent of four 
annas. It is also immaterial whether the 
sale was for legal necessity or not. The 
very filing of a pre emption suit assumes 
tne validity of the sale. It was laid down 
by the Privy Council many years ago m 
Abdul Wahid Khan v. Shaluka Bibi {^) 
tfi'it a CO sharer cannot pre empt if he 
denies the title cd the person who rr(> 
pps-s to sell. If the in'>r(gigors had 
purported to mortgage only their own im- 
diyided share, the position might have been 


(8) 21 O. 496; 21 I. A. 26; 6 Sar. 
Basque & .lackson'a C, No. 134; 
(N. 8.) 96J (P. 0.), 


J>. C. J. 399; 
10 Ind. pec. 


different, but the reference is tmide on the 
assumption that they purponed to mort¬ 
gage, and th.it the foredosui’e decree ope¬ 
rated upon, the entire fimily interest in 
the joint property. 1 can see no answer to 
the reasoning in Jinm Dayal v Hhajjn L<il 
(’b decided by Messrs. Macleod and 
Cliamier, as e.Kpres.sed in the following 
passage : 

“ It seems to me that Ram Bliarose and 
Mul Narain are on the horns of a dilemma. 
They must either admit that tlie sale was 
a valid one or deny that it was so. If 
they admit that the sale was a valid one, 
then any interest they had in the propeity 
before the sale must have been lost to 
them on the sale taking place, and, there¬ 
fore, they had no subsisting title at the 
date of the institution of tiieir suit; wliile 
if they deny that their father had powci- 
to transfer their interest they are precluded 
from claiming pre-emption. In the latter 
case their proper course would appear to 
have been to attack the sale itself and not 
to sue for pre emplion." 

The earlier case-law is all reviewed in 
this judgment and it is unnecessary to 
refer to it. I may however say that I 
find it difficult to understand how Gandhavp 
Singh v Sahih Singh {7} can possibly be 
cited as supporting the view of the ('ourt 
below The facts of tliat case are simple. 
The plaintiff sued to pre emp^ a sale to a 
joint family consisting oi lour brothers 
two of whom were recorded as co-sharers 
in the khewat and two were not on tlie 
ground that only the two brothers whoF(> 
names were recorded were co-sharers in 
the villa<^e. The contention was absurd 
on the face of it. The share which tlie 
brothers held belonged to the joint family 
and obviously all four brothers had equal 
rights in it. If one of them was a co-sharer 
all of them were co-sharers. The case could 
not have been decided otherwise and is no 
authority for the view that if one of the 
brothers as manager had propo.sed to sell 

the ioint estate, the other three could have 
pre-4.pted the sale on the ground that 
thpv were co shareis of the vendor. J he 
iVned Judges who decided Ram Dayal v, 
Phajju Lai I'M rightly he d that the deci- 
ch.n was irrelevant, and this wa.s the view 
Uken hv the Allahabad Higli Court ,n 
Pratnp Narain Singh v.Shiam Lal(h). 

^ Ram Dayal v. Bhajju Ud (3) was decided 
in 1901 and remained the authoritative 
statement of the law for these Provinces 


i)HANRA.I5!1^Jt NARSISCIRJI l\ W 0. WARD. [881. C. 1926 


for over seventeen years till it .was dis- 
Uirbed by the decision of a Single Judge 
in Ramadhin v. Surajpal Singh (1). 
The learned Judge would not of course 
sitting singly have overruled a reported 
decision by a Ilench had he not believed 
that he had found a means of di.stinguish- 
ing it in the fact that apparently there 
was no other property owned by the joint 
family. I desire to speak with the utmost 
respect of the opinion of the learned Judge 
but in this iiistance I cannot held thinking 
that the distinction which he drew was a 
very slender one and has in fact no real 
substance. As I have shown above, wdiat- 
ever other property a man may hold he 
cannot thereby obtain a right to pre-empt 
a sale or foreclosure by wdiich his own 
interest is tran.sferred. As has been said 
he cannot successively occupy the position 
of vendor and pre-emptor in respect of the 
same transaction. Nor can I admit that 
he does not occupy the position of vendor 
because he merely admits the validity of 
the sale and does not actually execute the 
sale-deed. If he admits the validity of the 
sale-deed, as he must do in order to pre¬ 
empt, he thereby admits that the sale was 
effectual to pass his own interest in ll)e 
property, and this is the crucial element in 
the case. 

The view of the law taken in Ram Dayal 
V. Bliajju Lai (3) has been adopted by the 
Allahabad High Court in a raisoi^ed judg¬ 
ment Pratap Narain Singh Shiam Lai 
(6). 1 have also been referred to a ca.se, 
not reported in the regular law' reports, 
which show's that the same view has been 
accepted in the Punjab also. 

The question of notice does not require 
separate consideration. By s. 10 of the 
Oudh Laws Act notice is to be given to 
the “ Person concerned.” i\ e., as the fol¬ 
lowing sections, show', to the persons who 
obtained a right of pre-emption by reason 
of the sale. Whether the plaintiffs w'ere 
entitled to notice depends on w’hether they 
have a right of pre-emption or not. 

My answer to the question referred to 
me is that no member of a Hindu joint 
family acquires a right of pre emption by 
reason of a decree for foieelosure of 
family property in which he is himself a 
co-parcener. 

JUDGMENT. 

Dalai, A, J. C. and Wazip Hasan, 

A. J. C.— Under s. 98, C. P C., the 
point of law is hereby decided ac¬ 


cording to the opinion of the majority 
of Judges, 2 vho have heard the appeals. 
The decision is that no member of 
a Hindu joint family acquires a right 
of pre emption hy reason of a decree for 
foreclosure of joint family property in 
which he is himself a co-parcener. 

Both the appeals are, therefore, decreed 
with costs of this Court and the suits re¬ 
manded to the Court of first instance for 
trial of the issues w’hich arise in the suits 
in view' of the finding of law of the majo¬ 
rity of the Judges who heard the appeals, 
z. K. Sails remanded. 


BOMBAY HIGH COURT. 

Original Civil Jdrisdiction Sujt No. 3379 

OF 192-1. 

Deeeniber 1.1924. 

Present: —Mr. Justice Pratt. 
DHANRAJGIRJI NARSINGIRJI— 

Plaintiff 

versus 

W. G. WARD— Defendant. 

Bombay Rent (IPar RestWcU'ons) Act {II of 1918), 
SS.2 il) (a), ]3-~Building let to tenant—Portion let 
to sub-tenant—Standard rent, ascertainment of—Basie 
rent, u hat is—Apportionment, whether to be made. 

PlaintifT leased a large building to one /I at a 
eei tain rent and tlio latter sub-let a portion of the 
building to the defendant in September 1915 at a 
rental of Ks. 75. B's tenancy was subsequently ter¬ 
minated and the defendant became a tenant under 
the plaintiff. In proceedings under the Bombay Rent 
(War Restrictions)Act: 

Held, that the standard rent of the portion let to 
the defendant out of the larger building must be 
ascertained on the basic rent of Rs. 75 on which the 
premises were first let to the defendant before 1st 
January 1916, and that the standard rent could n(t 
be ascertained by ajiportionment of the rent which B 
was paying to the plaintiff on 1st January 1916. (p* 
887. eol. 2; p. 888, col. l.j 
Mr. F. S. Taleyarkhan, for the Plaintiff. 
Mr. Pocock, for the Defendant. 
JUDGMENT.— The plaintiff is the 
owner of a building in Bombay known as 
Watson’s Annexe which is let out in flats. 

'The defendant is a tenant of one of 
those flats on a monthly rental of Es. ,97. 
The plaintiff gave notice to quit on Feb¬ 
ruary 4, 1924, terminating the tenancy as 
from April 1, 1924. The defendant claims 
the privilege of s. 9 of the Rent Act, and 
also contends that the rent that he JS 
paying is in excess of the standard rent, ^ 
The main issue in the suit is what is 
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the standard rent of the premises and 
in order to ascertain that, it is necessary 
to state briefly the terms on which the 

4 

premises have been held. 

The whole building known as Watson’s 
Annexe is situated on a property which 
was leased by the Port Trust to the plaint¬ 
iff for a term of fifty years. Tlie plaintiff 
leased the whole building to one Dr. 
Billimoria on March 24, 1015, at a rental 
of 2,850. besides Rs. G19 ground rent 
and Rs. 980 tax'=*.G, making a total (i 
Rs. 4,479 Dr. Billimoria snhdet tlie pre¬ 
mises in different flats to different tenants 
and the premises whichare now in the occu¬ 
pation of the defendant were first sub let 
before January 1, 1916, at a rental of 
Rs. 75 in'September, 1915. 

The tenancy of Dr. Billimoria was 
terminated by a consent decree as from 
July 31. 1923, and from August 1, 1923, 
the defendant held directly under the 
plaintiff as his tenant. The standard rental 
of the flat if calculated on the first letting 
prior to January 1. 1916, would have to 
be calculated on a basic rent of Bs 75 
but at the same time the flat was also 
part of the whole building which was held 
by Dr, Billimoria at a rental of Rs. 4,479. 

In the calculation of the standard rent, 
the first question that arises is whether 
the standard rent should be calculated on 
the actual basic vent of Rs. 75 or whether 
it is to be ascertained by an apportion¬ 
ment of the rent which Dr. Billimoria the 
lessee of the whole Iriildiag was then 
paying to the plainliff ? The ph'.intiff s con¬ 
tention is that the standard rent is to be 
calculated on the basic rent of Rs, 75 ana 
the defendant contends that the staulu-l 
rent should be calculated by an appor¬ 
tionment of Rs. 4.479. The defendants 
coateation is ba^.cd on the case of Cnctpsei 
Uaisj'si V. Keshavji Dam}i Cl). In that case, 
a <T)down was lease I t-i the plaintiff at 
a rental of Rs. 305 and tho plaintiff again 
sub-let the same godown at a rental of 
Rs. 275. Question then arose as to what 
was the standard rent an i Setalvad, J., 
decided that in a case of concurrent let¬ 
ting there could not be two standard rents 
following the case of King v. York ^2) where 
it was said that the Act operated tn ren 
and not in personam, and that there shoula 
be one standard rent for the premises and 


(UOlud. Cas.03); 15 B. 74i; 
(2) (1919) W. N. 59; 88 L. J. 
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not different standards with respect to 
different lettings to different individuals. 
Setalvad, J., thereiore, decided that although 
the same godown was let to two different 
individuals for two different sums, the 
standard rent was the rent for which the 
godown was let for the first time. So here 
it is contended that the standard rent 
should be the rent at which the premises 
were first let to Dr. Billimoria and that 
that rent should be ascertained by appor¬ 
tionment. There seems to me to be this 
distinction between the cases, that, where¬ 
as in Ckopsey Amersey v. Keshavji Daviji 
(1) the same premises were let a second 
time, here the premises that are let a 
second time are not the same premises. 
No doubt the defendants flat is a part of 
the whole building of Watson s Annexe but 
although it is a part of the whole building, 
it is obvious that the premises constitut¬ 
ing the whole building are different from the 
premises constituting a part of the building. 
The case is not one in which jurisdiction to 
apportion rent arises under s. 13 (u) of 
the Act; for that section contemplates a 
case where there was no letting of the 
part at the period at which the basic 
rent has to be determined but the whole 
is let at that period and the basic rent or 
standard rent of the part has to be ascer- 
tnined with reference to the letting of 
that whole. So here, if, prior to the Kent 
Act coming into operation, this flat had 
not bnen let hut the whole building only 
had been let to Dr. Billimoria, then the 
standard rent would have to be appor- 
titmed as prescribed by s. 13 (a), it seems 
to me, therefore, that the case does not 
fall either within the rule in Chapsey Umer- 
sey V. Keshavji Damji (1) or within s. 13 
(r/)of the Rent Act „ . . 

The Rent Act itself in the definition 
of the premises refers to part of the build- 
in" separately let as premises of which 
the standard rent has to be determined and 
such standard rent must be determined 
with reference to those premises in the 
manner specified by s, 2 (1) (a) of the 
Act The standard rent, therefore, must 
be ascertained on the admitted basic rent 
of Ks 75 Any other system of ascer¬ 
tainment would lead to extraordinary diffi¬ 
culties For instance, in the present case, 
if the lease by the Port Trust to the plaint¬ 
iff had not been merely a lease of the 
Rite but had been a lease of the 
site apd the building, there would have 
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Icea two concurrent leases of which the 
arpt'rtioiimeTit could be claimed and there 
was no principle on which one lease should 
be taken into calculation instead of the 
other. Aprain, if the l^end lea.'^e instead 
of beinjr as here the lease of one build¬ 
ing consisting of flats had been a lease 
of a large number of buildings consti¬ 
tuting a large estate, it would be almost 
impossible to make a cf'rrect apportion¬ 
ment of the rent. I do not think it 
was the intention of the Rent Act that 
landlords and tenants should be driven 
to do a difficult and expensive process of 
valuation and culculation before their rent 
could be ascertained. 

T, therefore, decide the standard )*ent 
mnet be ascertained on the basic rent of 

Rs 75. 

Mr. Taleyarkhan admits that he is un¬ 
able to prove that notice of increase had 
been given The standard rent is, there¬ 
fore, Rs. 75 plus Rs. 15 = Rs. 90. Mr. Tale¬ 
yarkhan does not press for eviction on 
the understanding that arrears of rent will 
be paid on or before the 6th instant. 

Decree, therefore, for plaintiff for arrears 
of rent and compensation from September 
1, 1923, to November 30. 1024, at the rate 
of Rs 90 per mensem. In default of such 
sum being paid on or before the 6th in 
stant decree for possession. If such sum 
so paid defendant to continue as a statutory 
tenant. No order as to costs. 

z. K. Ordtr accordingly . 


ALLAHABAD HIGH COURT. 

Stamp Refruence in Fikst Appeal No. of 

1925. 

May 14, 1925. 

Pre.seaf;—Air. Justice Daniels. 
PRAO—Plaintiff—Appellant 

versvs 

BHAGWAN din and others—Defendants 

—Respondents. 

CourlF€esAct(VlIofJS70),3.7lix), Sck.I,Art. I 
—Foreclosure suit, dismissal o/~-Appeal-Court-fee 
payable on memorandum of appeal. 

In a suit fpr foreclcsurc Court-fee is payable on 
ine plaint upon the principal amount secured bv the 
mortgage under s; 7 {ix) of the‘Court Fees Act. 


[ 881 . 0 . im] 

■Wheic the ?uit is dismissed, the memorandum of 
apyeal mist hoar an ad valorem Court-fee cn the 
valvpof ihesubjpct-irnttercf the syieal under Art. 

1 of Sell. I to the Act. , t in 

Jinf]bhir Pro.wdw Shavker Bux Singh, 21 InU-Cas. 

72.1: 3R A, 40; 11 A. L. J. 1016, followed. 

.^annat Pakh.'^h Singh v. Ravat Dijdeo Pakhsh Singh, 

67 Ind. Cas. 068 at p P70; 25 0. C. 30; (1922) A. 1. R. 

(() t 82, dissented from. 

Dr K. N. Knijv, for the Appellant. 

OFFICE REPORT.—The objfction 
of the h-an.ed Gomisel for the appellant is 
placed helow with the following remaiks 
for favour of disposal and order. 

The suit giving rise to this appeal was 
brought for tiie recovery of Rs. 7.5:5 6 
principal and interest from defeinlanls and 
in case the mont^y was not paid, for the 
foreclosure of the property in suit vhich vas 
mortoaged by coirdilional sale. The ( onrt 
below dismissed the suit with costs.^ There¬ 
upon the plaintiff came up to this Court 
and preferred this lirst appeal valuing 
it at Rs. 7,525-6 but paying a Court-fee 
of Rs. 384. According to s. 7 cl. 9 the 
Court-fee on the plaint filed in the Court 
below was paid having been calculated on 
the principal money expressed to be serrr- 
ed by the instrument of mortgage as it 
was a suit by mortgagee to foreeh'se the 
mortgage and that was correct. But the 
same principal dnes not apply to api’cale. 
In appeals of such cases the questi* n of 
taxation is governed by a Full Bench 
ruling of this Hon’ble Court reported 
in Raghbir Prasad v. Shanker Bvx 
Singh (1). Their Lordships observe^ 
page 45* that “in the case of an appeal the 
Court-fee payable is an ad valorem Court- 
fee on the value of the subject-matter of the 
appeal. See Sch. I Art. 1 of the Court Fees 
Act “ The subject matter in dispute in 
appeal in this case is Us. 7,525 6 as P’T'en 
by the apT>Hllant himself as value of ine 
appeal. He could not reduce it as it vss 
the amount for the recovery whereof lie 
had brought the suit. Under the ciicum- 
stances I maintain that there is a deficieDCj 
in Court-fee of Rs. 346 12 in this case. 

OBJECTION.— I object to the office 
report. The suit has been wholly j' 

ed. The rulings of this Court which hom 
that in appeals ad valorem Court-fee w t 
be paid apply only to those cases in wnic 
either the plaintiff or the defendant wants 
to have the amount decreed by the lo 
Court reduced or increased and in suen 

fl) 31 Ind. Cas. 7 23; .36 A. 40; 11 A. L; J^ OIg:- 
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cases the. subject-matter of the appeal may 
be sajd to be the actual clilTerence iri dis¬ 
pute iu the appeal. But where the suit is 
wholly dismissed on a question of princi¬ 
ple then it is submitted that the Court- 
fee payable on app'^als is the same as })ay- 
able in the case of suits. 

TAXING OFFICER’S REPORT.— 

The suit givlnsj rise, to this appeal wis 
brottsht for the recovers of Rs 7 .V25 6 
principal and interest from the defendants 
and in case the money was not paid, for 
the foreclosure of the propertv in suit 
which was mortgasred by conditional sale. 
The Court below dismissed the suit with 
costs. The plaintiff then came up to this 
Ciurt and preferred th^ first appeal 
val'iin" it at R«. 7.525 fi and pavinsr a 
Court-fee thereon of Rs. 38-4. According to 
s 7 cl. (ix) of the Court Fees Act, the Court- 
fee on the plaint filed in the Court below 
was calculated on the principal money ex¬ 
pressed to be secured by the instrument 
oi mortgage, as it was a suit by the mort¬ 
gagee to foreclose the mortgage, and the 
sum of Rs. 3S 4 was correctly paid. 

The Stamp Reporter does not <lisn?ite the 
correctness of the Court fee of Rs. 38-4 
paid in the Court below. He contends 
that.it is not a suffieient fee on the appeal 
preferred in this Court In support 
of his contention, he quotes a Full Bench 
decision of this Coxirt, Raghhir Pmsad y. 
Shanker Bnx Singh (Ih wherein Banerji, 
Tadball and Piggott, JJ , stated in their 
judgment. ‘Tt is true that in a suit for 
redemption or foreclosure the Court-fee is 
payable upon the principal amount secur¬ 
ed by the mortgage. But that applies to 
the suit which is instituted in the Court 
of first instance. Tn the case of an appeal 
the. Court-fee payable is an nd valorem 
Court-fee on the value of the subiect- 
matter of the appeal, fsee Sch I. Art. 1 
of the Court Fees Act).’ On the strength 
of this ruling and as the cuhjprt.matter 
in dispute in this appeal is Rs, 7.5-5 6 as 
given by the appellant him°e|f as the value 
of the appeal, it is maintained by the 
office that there is a deficiency in Court- 
fee of Rs. 346-12, having estimated the 
v^lue of the Court-fee in accordance with 
Sch: I, Art. 1 of the Court Fees Act. 

It is contended on behalf of the plaintiff- 
appellant that since ’the suit was wholly 
dismissed in the lower Court, the matter 
stands in appeal as it did in the dower 
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Court, and tlie Court-fee is only payable on 
the priimipal sum and on nothing more. 
In support of this contention, Counsel for 
the appellant has quoted the ruling of 
Daniels and Lvle, Additional Judicial C’om- 
mi.S'^ioner.s of Oudh, Sdng tt Bukhnlt Sin<;li v. 
Rnwat Dijaen linkhsh Singh (2) where iho 
foll )wing among otlier conclu.sions vas 
tabulated “If a suit for redemption or fore¬ 
closure has been (li-missed the Couit fee 
p lyable by tlie plain'i!T-appellant on Ids 
memorandm of ap|)eal will l)e computed in 
accordance with the provisions of cl (ix;of 
s. 7 of the Court Fees Act, i. e , according to 
the principal money e.xpressed to be secur¬ 
ed by the instrument of mortgage. In j^nch 
a case clearly the suit has not changed its 
nature in appeal." 

In view of this conflict of rulings I 
direct that this matter be referred to the 
Taxing Judge for his decision. 

JUDGMENT.— This is a Reference 
under 6. 5 of the Court Fees Act. The 
question for decision is the amount of fee 
p iyabl-^ on a memorandum of appeal l-y a 
pliintiff whose sui; for forcclosuie of a 
mortgage has b'^en dismissed. 'I'he appel¬ 
lant relies on an elaborate judgment of the 
Judicial (’ommis.sioner's Coiu't of Oudh in 
Sangit Bakhsh Singh v. Rawat Dijdeo 
Bakhsh Singh (2) where it was held that in 
such a case the Court-fee payable in 
appeal is the same as the Court-fee payable 
in the (Jourt of first instance, if the 
appeal was against a decree in favour of 
the plaintiff, the Court-fee would be on the 
amount iu dispute. The Taxing Officer 
relies on the Full Bench decision in Raghv- 
bar Prasad v. Shankar Bakhsh Singh (1). 
The question is whether the case is covet ed 
hv the Full Bench ruling. There appears 
to me no doubt that it is. That was a 

case of cross-objections by the defendants 

asking' that a f)reclosure decree should be 
set aside and the siiit dismi.ssed. Section 
7 (ix) of the Court Fees Act was relied 
on^ The Full Bench held that the fee pre¬ 
scribed bv s. 7 (ix) applies only to the suit 
which is’instituted in the Court of first 
instance. “In the case of an appeal the 
Pnnrt-fee payable is an ad valorem ( ourf-fee 
on the value of the subject-matter of the 

appeal. See Sch. I, Art. 1 of the Court Fees 
Aet” It is true that they were rleahng 
with oro.ss objections by the (lefeii.lant 

(2'' 07 Tnd. Cas. 968 at p. 9.0; 25 0. C. 30; (1925) A, 

J. R.' (0.) 82. 
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and not ^vith an appeal by the plaintiff, 
but the principle on which their decision 
rests in equally applicable to both cases. 
I cannot, therefore, treat their remarks as 
a mere obiter dictum which I am at liberty 
to disregard. It has been suggested that I 
should refer this case to a larger Bench 
with a view to re-conciling the view of the 
law taken in this Province with the view 
taken in Oudh, but I am not prepared to 
unsettle the law as laid down bv a Full 
Bench nearly twelve years ago. Iftlielaw 
is to be altered, it must be left to the 
Legislature to do it. I accordingly hold 
that the report of the oflice is correct. The 
appellant must make goofl the deficiency 
of Rs. 3bl-12-0 within two months from this 
date. 

Z K. 


CALCUTTA HIGH COURT, 

OkiginalCivij. Buit No. 2267 of 1924. 

August 27, 1924. 

Present;—Mr. Justice C\ 0. Ghose 

ADVOCATE-GENKRAL of BENGAL 

—Plaintiff 

VQTSUS 

Capt. S. WEBB-JOHNSON 

ANI» OTilRRS—D rfEND.\NTS. 

T niitt — Charitohle < ii'.lnwnu'nt- Incamc, snrphts (>/—■ 
Cy-prf.s. (Inrtrine of. opplicnlnlitij of—Uigh Court, 
power of, to oppUj surplii.^ to other purposes. 

Wlim* the income of a clt.Tntiihle rruHt fund he- 
conies ?ivater than is nccessaiv for tii:? purposes 
oriKinnlly named. Die Hi;fh (V,urt has power to apply 
the surplus tr) such other purposes as it may deem 
proper upon the cii-pres luiiiciple. [j.. SS)1. col.* l.j 

Mr. B. L. .Uittcr, for the PlaintilT. 

Mr. S. M. Bose, fSr.), for the Defendants. 

JUDGMENT. —This suit has been in¬ 
stituted by the Advocate-General of Bengal 
fora deedaration that the objects of a certain 
trust known as the Silver Wedding Fund 
are the education and assistance of children 
and _ dependants of Indian officers and 
soldiers (including non-combatants) who 
rendered military service under the Crown 
during the late Great War, or who took 
part or may hereafter take part in subse¬ 
quent war like operations and for an order 
that the defendants as administrators of the 
Silver Wedding Fund may be directed to 
give effect to the said objects and apply 
the income- of the said fund towards 

helping those who come under the said 
objects, 


The facte are as follows :—On the occasion 
of the anniversary of the Silver Wedding of 
Their Majesties the King-Emperor and the 
Queen-Empress in 1918, a large sum of 
money was subscribed as an offering to 
Her Majesty the Queen-Empress as a 
token of loyalty and affection. Her 
Majesty.the Queen-Empress was pleased 
to accept the gift and to express a desire 
that the said gift should be devoted to the 
benefit of His Imperial Majesty’s Indian 
subjects and further that the contributions 
made should form a fund for promoting the 
education of the children of Indian soldiers 
who had fallen in the Great War. The 
said fund is now vested in the treasurer 
for charitable endowments. By a vesting 
order made by the Governor-General in 
Council under the provisions of the Charit¬ 
able Endowments Act, 1890. the income of 
the fund was directed to be devoted and 
applied to and for the higher education of 
the children of the Indian soldiers (includ¬ 
ing non-combatants) who have fallen or 
been permanently disabled during the War. 
A scheme was settled for the administration 
of the said fund and certain administrators 
were appointed. The defendants are the 
present administrators. 

For some years past, the entirety of the 
income .of the said fund has not been spent 
on the said objects, it having been found 
impracticable to do so, with the result that 
there has been an accumulation of income 
of the said fund, which has been added to 
the capital of the said fund. It was, there¬ 
fore, suggested that the objects of the 
said trust should be extended so as to 
include; the education and assistance of 
children and dependants of the Indian 
officers and soldiers (including non-com¬ 
batants) who rendered military services 
under the Crown during the late Great 
War, or who have taken part or may here¬ 
after take part in subsequent warlike opera¬ 
tions. The proposed extension having been 
brought to the notice of Her Majesty the 
Queen-Empress, she has been graciously 
pleased to intimate that she agrees to the 
objects of the trust being extended in man¬ 
ner suggested. 

The plaintiff, as His Majesty’s Advoca^* 
General of Bengal at the relation of the 
Treasurer of Charitable Endowments has 
how instituted the present suit for obtain¬ 
ing the leave of this Court for the extension 
of the objects of the said fund in manner 
indicated above. The defendants^ who arp 
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the present administrators of the said fund, 
are agreeable to the objects of the fund 
being extended in the way prayed for by the 
plaintiff. 

There is evidence before me that Her 
Majesty the Queen-Empress, who is the 
author of the trust, is agreeable to the ex¬ 
tension of the objects of the trust, and, 
therefore, the only question which I have 
got to determine is whether in the event 
which has happened, namely, the income 
of the fund having become greater than 
is necessary for the purpose originally 
named, this Court has power to apply the 
surplus to such other purposes as it may 
deem proper upon the cy~pres principle. 
In my opinion, there can be no doubt that 
the Court has power, in the circumstances 
which have happened, to apply the surplus 
to such other purposes as it may deem 
proper upon the cy-pres principle. The 
term cy-pres is translated to mean as near 
as may be. The doctrine of aj-pres is, 
therefore, the doctrine of nearness^or ap¬ 
proximation and it appears in English 
Jurisprudence in three separate depart¬ 
ments, yet with similar operation and etfect; 
firstly, it is applied in the law of testament; 
secondly, in the law of private trusts ; and, 
thirdly, in the law of charitable trusts 
where gifts have been made for charitable 
purposes, which either originally or in 
course of time cannot be literally executed. 
Story in his Equity of Jurisprudence points 
out that the doctrine has been borrowed 
from the Roman Law, for by that law dona¬ 
tions for public purposes were sustained 
and were applied cy-prcs to other purposes 
at least one hundred years l)sfore Chris¬ 
tianity became the religion of the Empire. 
In the present case there is a surplus which 
remains after satisfying the prescribed 
objects and the present case comes within 
the rule laid down by Lord Selborne, L. C., 
in the case of Cliofnbe.rlayne, v. BrocktU (1), 
where he says as follows:—“If the fund 
should, either originally or in process of 
time, be or become greater in amount than 
is necessary for that purpose, or if direct 
compliance with the wishes and directions 
of the author of the trust should turn out 
to be impracticable, this Court has power 
to apply the surplus, or the whole (as the 
case may be), to such other purposes as it 
may deem proper, upon what is called the 

(1) (18721 8 Oh. App. 20S at p. 211; 42 L. J. Oh. 
W8; 28 L. T. h, 248; 21 AV. B. 299. 


cy-prcs principle.“ (See also 4 Halsbuiy s 
Laws of England at page 194). 

Jn this view of the matter I am satisfied 
that the extended objects are such as this 
Court will hj)prove. Those objects are as 
near as may be within tlie meaning of 
the doctrine referred to above, and 1, there¬ 
fore, make the declaration asked for in 
the prayer B. of the plaint. There will 
also be a direction as prayed for in iirayer 
C of the plaint. The costs of both parties 
will come out of the fund as between Attor¬ 
ney and client. 

Z. K. Order accordingly. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 353 of 1923. 

September 20, 1924. 

Pref^ent .-—Mr. Justice Marten and 
Mr. Justice Fawcett. 

RATILAL NATHALAL— Plaintiff- 

Appellant 

versus 

MOTILAL SANKALCHAND— Defendant 

— RE'iPONDEnT. 

LdW^Ciistnm—Inheritance—Property in- 
herited by daughter—Death of daughter without issue 

_ Property, whether reverts to father's family or passes 

to husband—K^dwA kunbi caste—Proof of custom-- 
Burden of proof- Instances, value of—Appeal, second 
--Objection to 'su^ciency of evidence in support of 
custom, whether can be entertained. 

Tin onus of proving a custom which is a departure 
from the ordinary law which would otlierwise govern 
the parties, rests on tlie person who alleges it. Jn 
order to prove such a ctistom it must be shown to be 
nncionl and invariable, aiul also to b^ such th.at there 
i.s nothing unreasonable or contrary to pul)Iic policy 
in the Court giring effect to it. mere general state¬ 
ment by m?mb.'rs of the caste, unaccompanied 
bv positive instanec.s in wltich tlie alleged custom 
was actually observed, is by itself insufficient to 
prove ibe custom, [p. 892, cols. 1 2.J 

If the evidence shows that for a certain number 
ofvears th'*re have been a number of in.stances in 
wliich the alleged custom has been recognised the 
presumption arises that tlie parties concerned have 
acted in that manner but not from a desire to set 
UP a new custom, because they are acting m accord¬ 
ance with the traditions of immemorial usage, [p. 894 

a case in which the existence of the custom is 
sought to be proved, objections based on the ground 
of an illegal or improper rejection of evidence or as 
to the evidence taken as a whole amounting to 
insufficient proof in law of the custom alleged may 
nronerlv be gone into m second appeal. Hat whether 
a snecificd instance is properly proved or not is a 
nifpstion of fact; the decision of which he? with the 
Sourt of arsl »pp=al and which tha High Court 


RATILAL NATHALAL V. MOTIUL SAN'KAIXIIAND. 


^rill Qot oiviuire lalo but will accept as accurati. In 
npp'al tl)« Hiffh Court will not investigj^te 
t!ic ci.'r iils of the evidence iusupport of the vari-'Us 
ins iuecs. hut will merely consider whether taken 
us a wh 'le they are suifici'‘nt in law to support the 
fus'’oni alleged, ip. 81)4. col. 1; p. SD.i. col. 1.] 

Tquestion whether the facts in any given 
ins'ani^'e prov? the exislenc'^ of the essential altrihutes 
of a cu->tun> <xr usag* is a question of law wliich 
might h‘ discussed in second appeal, while the 
question whether .such a state of facts has be*-n proved 
by th* evidence is mu*elv a question of fact. [p. 8J4, 
cjU K'c2] 

Among the kmlwa kiinbi caste when a married 
woman, who had succeeded to the property of her 
father in default of male issue, herself di s wiiliout 
issue, the property reverts to her father's family and 
does not pass to her husband [p. 8.12, c<d. 1.] 

Second appeal fio:n a decision of the 
Assistant Judj^e at Ahmedabad, iiiAi'pcal 
No. I6i) of contirming that of the 

SaltordinatP Judge at Ahniedabad, in Civil 
Suit No. t)l6of IDIG. 

*\Ir. M. P. Amin (with him >lr. M. H. 
Mthta), for the Appellant. 

Mr. (j Ah Thakor (with him Mr. H. T, 
Divatia), for the Respondent. 

JUDGMENT. 

Marten, J.— The question in dispute 
in this secoiid appeal is one of the riglit 
of succession to the estate of a Hindu 
child widow wliu died at the age of nine 
years on July 9, 1913, and without issue. 
She belonged to the kadiva kanbi caste 
and had been married as a cliild to the 
plaintiff in the suit. Her father predeceased 
her leaving no male issue, and conse¬ 
quently she succeeded to his property. 

But a question that has arisen on her 
death is, does this property go to the plaint¬ 
iff as the heir of his deceased wife Kamla 
or does the property pass to her own 
blood relations on her father s side ? It 
is common ground that under ordinary 
Hindu Law the plaintiff would take as 
her husl>and, but a special custom is set 
up by the defendant who claims to be 
her heir on her father's side, that in this 
particular caste where a married woman 
dies under such circumstances without 
issue, the property reverts to her father’s 
family and does not pass to her husband. 
The onus of proving such a custom, being 
as it is a departure from the ordinary 
Hindu Law which would otherwise govern 
the parties, rests clearly on the person 
tvho alleges U, viz., the defendant More¬ 
over, it is equally well-established that 
in order to prove such a custom, it must 
bp shown to be ancient and invariable, and 
^^0 be such that there is nothing un- 


[88 I C. 1955] 

reasonable or contrary to public policy in 
tlie Court giving effect to it. 

Both the Judges in the lower Courts 
were members of the Hindu community 
and in the Trial Court the learned Extra 
Joint Sulrordinate Judge dealt at great 
lengtli and witii great caie with the 
voluminous evidence that was brought 
before liim. I appreciate to the full the 
following obseivation he has made, 'liz. 
“The evidence is voluminous and rather 
likely to liypnotise and be tedious and 
monotonous, as it involves a detailed 
investigation of the devolution of property 
in tills community which is l)y no means 
an insignificant propf rtion in this Province. 
Tnere is considerable risk ‘ of corifiision.” 

1 also in similar cases of custom have 
felt as a Trial Judge the difficulty of 
giving to others a clear analysis of the 
evidence put before the Court. But the 
judgment of the learned Trial Judge 
appears to me to be particularly lucid in 
tills cafe. He has given us summaries 
of the various instances. He has given 
us certain cross-references to show 
from which particular town or district the 
various witnesses come. He has also divided 
up the evidence into two main portions, 
viz., one summary which relates to proper¬ 
ty which the girl inherited from her father 
and another summary which lelated to rases 
where the girl was given presents of oina- 
menls ami clothes by her father or relations 
in her life lime and where those ornaments 
and clothes or seme portion of them 
went on her death not to her husband 
but to her father or her relations in her 
father’s family. 

Then the learned Judge has also analys¬ 
ed the evidence in another way. There 
was also a large body of general evidence 
adduced by leading citizens in this par¬ 
ticular caste whom the learned Judge par¬ 
ticularises and shows to be men whose re¬ 
spectability and reliability cannot be im¬ 
peached. The witnesses are very numerous 
and amongst them was one of the learned 
Judge’s own Subordinate Judge. But the 
Trial Judge has recognised that mere¬ 
ly a general statement by members of the 
caste, unaccompanied by positive iuslances 
in which the alleged custom was actvially 
exercLed, wouM be l)y itself insufficient. 
Accordingly he has dealt with the instances 
in tbe two main divisions I have mentioi^ 
ed, viz , the one where the gfrl ip^rit^ed 
property from her father, and tip 
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where the property merely consisted 
of ornaments an I cloihes which had been 
given to her by her father or relations. 

The former class is naturally much more 
important, bee luse after all as regards orna¬ 
ments and clothes, particulai ly in the case 
of one who dies as a nitre child, it may 
very well be that the child husband or the 
adult husba id, would not necessarily claim 
those articles, iml might allow thegiiTs own 
relatives to reiaiu them But as ivgaids the 
succession to the pro|)ertv itself, that stands 
on a ditfereut looting. The learned Judge 
very rightly attaches more importance to 
that body of evidence than to the corres¬ 
ponding evidence about the ornaments. 

As regards the instances under the first 
branch, the learned Judge found that some 
seven in all were proved to his satisfaction 
out of some thirty or forty which were plac¬ 
ed before him. Before us, Counsel for the 
appellant has basfd his main contention on 
this, that seven instances are not enough to 
prove a custom, and, secondly, that the ii.- 
stances given are of too recent a date to 
justify the Court in aniving at the con¬ 
clusion that the custom is an ancient one. 
That of those seven some four were only 
two to nine years before the date when the 
suit was brought in 1916, and that only the 
remaining three are about twenty live yeais 
old. In support of that proposition B/mj;- 
vandas Tejmal v. Rajmal (1) was relied on. 
That Avas a case of adoption amongst Jains 
and as to whether aceitain custom was or 
was not proved. The Court, after pointing 
out that there were no men of learning 
and no books of the sect in support 
of the alleged custom, proceeded as 
follows ; '‘There are, in the whole 
body of evidence to which our attention 
has been directed, only four specified in¬ 
stances of such adoption, and of these the 
most ancient is one which occurred about 
tAventy-two years ago, and one of the four 
breaks down, inasmuch as the AA’idow of the 
adoptive father Avas living when the adt p- 
tion is alleged to have taken place. That 
Avas a case that related to the adoption of 
an orphan. 

It is accordingly said that there are only 
seven cases here, and, therefore, on the 
authority of Bhagvavdas Tejmcil^ v. Uajmal 
(1) the present evidence is insufficient. 
But it uiusfbe borne in mind that in addi¬ 
tion to what I will call the general body of 
evidence in this case there Avas a large 

(1) 10 B. H. C. R. 241 atpp.-263, 261. 
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amount ofe\'idence on the second branch 
of the case, and a large number of in¬ 
stances there were given with rel'eienee to 
the ornaments and ciolhe.s. 'rijerefore, quite 
apart froin the fact that the number of 
instances here were iieaily double these 
in the case cited, we hav*-* other inslauces 
as regni’ds ornaments and cictlics. 

Moreover, we have lo consider the likdi- 
hoorl of there being any huge number of 
these cases happening. Before it C( nld 
happen, one must hist of all have a la; her 
Avho dies without male issue and his 
daughter succeeding to his property. TI;on 
next you must find that the daughter in 
her turn dies without issue. We are told 
that this caste has very largely increased 
in numbers in recent years, but I think 
the learned Judges in the Courts beloAv 
are quite right in saying that these two 
contingencies Avhic-h I have meniiined 
would be coniingf ncies of a comjiaiaiively 
rare occ'inTen''’e. So when 3 *ou get the 
scA'en clearly proved instances, to say no¬ 
thing of the numerous instances as legaids 
the ojnaments and clothes, that seen s to 
me to be a body of evidence w liich Avould 
in law justify the learned Judges in ailiving 
at the conclusion Avhich they did. 

1 do not overlook the fact that the learn¬ 
ed Appellate Judge differed somewhat in 
the instances Avhich he held proved. But 
in the result he airived at the sanie num¬ 
ber of instances as did the Trial Judge in 
the lower Court. The following instances 
Avere held proved, rir., Nos., 30, J2-A, 11, 
IG, 47. b3 and 81. One oilier instance relied 
on* in the Trial Court Avould seem i>io- 
bably the same as the one already dr alt 
with by the Appellate Com t, n>, instances 
Nos. 78 and 83. So, too, theie Avas one in¬ 
stance Avhich tlie Appellate Court rejected 
viz.y No. 14, which is the same as instance 
No. 25. The learned Appellate Judge did 
not deal Aviih instance No. 15, but that -was 
an instance which the Trial Judge thought 
Avas a doubtful one, though he Avas prepaied 
to accept it. 

I have also not overlooked the fact that 
the lower Appellate Court did not go 
specifically into the instances relied on 
by the Trial Court Avith regard to the 
ornaments and cdothes. But the general 
nature of the judgment of the lower Appel 
late Court must, I think, be taken to signify 
that the Appellate Court saw no reason to 
differ from the conclusions of the Trial 
Judge in this respect. 
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T shonld explain lhat we have not thought 
it iiec:-t'^iiy lo call upon Counsel for the 
ciefeadant in the present case. It may 
be lhat if we had, he would have been able 
to urge upon us that in law some instances 
which were rejected by the lower Court 
ought to have been really accepted. But 
as to that 1 feel strongly the limitations 
under which we must hear this case in the 
Appellate Court. Objections based on the 
ground of insuHicient evidence, or improper 
rejection of evidence, or as to the evidence 
taken as a whole amounting to insutiicient 
proof in law of local custom, that we inay 
properly go into. But whether a specified 
instance is properly proved or not, that I 
take it is a question of fact, the decision 
of which properly lie.s with the lower Ap¬ 
pellate Court and which at any rate under 
the normal circumstances governing our 
work liere we should not iiuiuire into but 
accept as accurate. Arid in a case with 
great mass of detail like the ])resent it is 
plain that if once the Court began inves¬ 
tigating the detailed evidence as regards 
one particular iuslance, it would be difficult 
to resist applications to go into evidence 
in other instances. 

The practice in this respect has recently 
been considered in l^arsJiotam v. Venichand 
(2) another case of an adoption amongst 
Jains. There the Court dealt with the des¬ 
cription of evidence which might fairly 
be accepted in cases of this mature. The 
Chief J ustice said (p. 232*}. 

"If, then, the evidence shows that for a 
certain number of years, and some cases 
appear to lay down as a useful guide a period 
of twenty years, there have been a number 
of instances in which the alleged custom 
has been recognized, the presumption arises 
that the parties concerned have acted in 
that manner, not from a desire to set up 
a new custom, but because they are act¬ 
ing in accordance with the tradition of im¬ 
memorial usage.” 

Then at page 235* Mr. Justice ^awcett 
said : — 

"In the case before us the two lower 
Courts have held the alleged custom per¬ 
mitting the adoption of orphans to be estab¬ 
lished as a valid one. The main question 
is whether there is sufficient ground for 
our interfering with this finding in second 
appeal. The Privy Council have more than 

(J^ 61 Ind. Caa. 492; 23 Bom. L. R. 227; 45 B. 751. 
of W Bom. U . 


once held that whether a custom is proved 
is mainly a question of fact...Accordingly 
in Kailasli Chandra Dutta v Padnia Kiskore 
Hoy ^3) it was held, on a review of all 
the authorities, that the question whether 
the facts found in any given instance prove 
the e.xistance of the essential attributes of 
the custom or usage is a question of law 
which might be discussed in second appeal, 
while the question whether such a state of 
facts has been proved by the evidence is 
merely a (piestion of fact ” 

1 respectfully adopt what the learned 
Judge states there. He then proceeds to deal 
with the sort of evidence that one might 
fairly require, and how far back one might 
reasuiablv expect it to go. He states at 
p. 23(>* : — 

"Similarly in the cxses of Manohar Lai 

V. IMs (I) and Asharfi Kunwar v. 
Hill) Cum I [5) where the custom of adop¬ 
tion of a married man was held established, 
the in.-^lances adduced do not appear fromlhe 
ju Ignient to hive gone back beyond some 
thirty to thirty-five 5'ear3. In Ckiman Lalv, 
Ilari Ckand (0} where the adoption of the 
plairititf who was an orphan and married 
was held valid, the evidence is stated in 
their Lordships’ judgment to be ‘somewhat 
limited.’ Halsbury’s Laws of England, Vol. 

X, Art. -142, at p. 231 says that as a general 
rule proof of the existence of the custom, as 
far back as living witnesses can remember, 
is treated, in the absence of any sufficient 
rebutting evidence, asproving the existence 
of the custom from time immemorial, ahd 
that evidence of the existence of the alleged 
custom for a period of twenty years may 
be sufficient to warrant a Court in finding 
as a fact the existence of the custom from 
time_ immemorial. A similar rule was 
applied to Hindu Usages by Gray, C.J., in a 
judgment delivered so long ago as 1831.” 

Then as regards the proper course to take 
in second appeals, 1 my refer to Bat 
Shirinhai v. Kharshedji (7) which was a case 
of an alleged child marriage amongst Parsis. 
There Sir Charles Farran says at p. 437t 

" The difficulty in this case is to ascertain 

(3) 41 Ind. Cas. 959; 45 C 285; 25 C. L. J. 613; 21 0. 

W. N. 972. 

(4) 29 A. 495; A. W. N. (1907) 121; 4 A. L. J. 407. 

(5) 30 A. 197; A. W. N. (1908) 79; 5 A. L. J. 200. 

(6) 19 Ind. Cas. 669; 40 C. 879; 17 C. W. N. 88j; 126 
P. W R. 1913; 187 P. L. R. 1913; (1913) M. W. N. 509; 

18 0. L. J. 70; 15 Bom. L. R. 646; 14 M. L. T. 83; 102 
P. R. 1913; 401. A. 156 (P. C.). 

(7) 22 B. 4.30; 11 Ind. Dec. (s. s.^ 869. __ 

•Page of 23 Bom, h. R,-li?d.] ^ ' 
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what the Farsi Law on the subject of infant 
marriage is...In the present case, however, 
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As far as Bombay Halai Memons were 
concerned, theu- \\a» documenlarv evidence 


we are met by the finding of the lower 
Courts that there has grown up in India 
a custom amongst Parsis which validates 
and renders binding marriages between 
Parsis though contracted between children 
of tender age, and that that custom was in 
full force as a custom in 1869. Sitting as 
we are in second appeal we feel that it is not 
open to us to arrive at an independent 
finding as to whetlier the evidence estab¬ 
lishes the existence of such a custom, as 
there is indisputably a large body of 
evidence upon the record in support of it." 

, I think the judgment which I have just 
6ited shows what our proper course is, tu>., 
that generally speaking we should nut 
investigate the details of the evidence in 
support of the various instances, but should 
merely consider whether taken as a whole 
it is sufficient in law to support the custom 
alleged. That indeed is the course which 
Counsel for the appellant quite pioperly 
has adopted before us. Some application 
was, 1 think, made to us to go into the 
details of evidence, but we did not see 
our way to comply with that request even 
asregards instances which the lower Appel¬ 
late Court held to be proved. 

Then as regards the question of the 
number of instances, I have already dealt 
with one answer that could be made to 
Bhagvandas Tejmal v. Hajmal (1;, on the 
present materials as regards the antiquity 
of the various instances, similar observa¬ 
tions to some degree apply. We have at 
any rate three instances going back over 
twenty-five years. In this respect I may 
refer to the Hcilcii Memon case IKIiatubai v. 
Mahomed Haji Abu] (8) which involved a 
question whether the Halai Memons of 
Porebuiider who were Muhammadan converts 
had retained on their conversion the Hindii 
customs of succession, as is the case with 
the Khojas and Cutchi Memons, or whe¬ 
ther, as was undoubtedly the case with 
the Halai Memons of Bombay, they had 
acquired the same rights of succession as 
ordinary Muhammadans. The exact point 
there turned on whether daughters were 
entitled to succeed along their 

brothers, as is the case under the Koran, or 

whether as under Hindu Law the daughters 
took no aliquot share but were only entitled 
to marriage expenses if still unmarried. 

f8)«l»d. Ca*. 610; JO Som. h B. J89- 


in the Probate aii«l oilier records of this 
Court going back over hundred years to 
show that invarial^lv iii this ciivaHalai 

t 4 

Memon’ssuccessiuli was an oi dinai v .Muham- 
nui'lan succession. But ihcre was no docu¬ 
mentary evidence like that as regards the 
Porebunder Memoirs, who were the subject 
of the suit. As regauls tlie latler, the 
number of instances held j^roved by tlie 
Trial Court were I lliink some sixteen or 
so out of the fifty tendered in suppoi t of 
a Hindu succession. In tlie Appellate Court 
it was held Ihfif the number should be 
increased from sixteen to twenty-live. But 
the Trial Court was jiressed, as we have 
been presse<l here, with the argument that 
the instances were not of siillicient antiquity 
to justify proof of the custom and the Trial 
Judge.slated in//fdif/ .!/< nmn c<isc\ Klialuli<ii 
V. Mahontcd .l/>cji,8)at ]). .*J10* “1 have 
the following general critiidsins to pass on 
the thirty-seven iuritances relied on by Mr. 
Setalvad. In liic lii>t phict', they are all 
recent or comparatively i-eeeiit. Only four 
of them, vi:.. Nos. 2.5, 26, .56 and 39 are 
shown to be instances of deaths ]nior to 
1900." The date of the trial was 1917, and 
the evidence was almost entirely commis¬ 
sion evidence, and thus there were only four 
instances shown older than say some 
seventeen years before the trial of the suit. 

Moreover, the community there was a 
large one, and inasmuch as it was a ques¬ 
tion of the succession of daughters along 
with sons, it was a class of cases that must 
occur with great frequency, viz, in every 
one of the normal cases where a father 
leaves both sons and daughters. It was, 
therefore, a very different classof case from 
the present case, wliere the instances can 
at best be only occasional. In the Halai 
Memon case (8) I confess 1 wasintluenced by 
the argument as to want of antiquity taken 
with other circumstances, in coming to the 
conclusion that the custom had not been 
made out. But that decision was erroneous, 
for it was differed from in the Appellate 
Court, and the decision of the Appellate 
Court was afterwards confirmed by their 
Lordships of the Privy Council. 

So the argument that has been addressed 

to us by the appellant does not carry with 
it anything like the same force as it would 
do if it had come to me as a new point free 
from any past experience of my ofn. In 

'•Page Qt 20 IJom. B- ^ 
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my judgment if the High C(mrt consider- 
erl that lUs-rely four instances older than 
seventeen years were sufficient in the 
H'dai Memon case (8) tli-^n the present 
three instances are amply sufficient in the 
jtre^ent case. 

Accordingly, in the view I take, the main 
arguments that have been presented to 
us t)y tlie aj>pellant that the instances 
were insufficient and that thev were not of 
sutrident antiquiiy, fall to the ground. 
Speaking generally, the litigants here have 
h i I tlie a Ivantage of two ciiefnl judg¬ 
ments from learned Hindu Judges, who 
are particulary acquainted with matters 
affecting the Hindu community. Having 
read those judgments, I see no reason what¬ 
ever to arrive at a different conclusion in 
second appeal from that which the lower 
Api)ellate Court has arrived at. 

1 will only add in conclusion that, quite 
apart from the custom as to succession 
which I have dealt with, tliere was a 
totally different custom set up in the Trial 
Court, viz., that tlie marriage of a child wife 
was not completed and was not legal until 
a certain ceremony called chuda vidhi had 
taken place. Tnat custom was advanced 
by tlie defendant and if proved would 
have negatived the right to the plaintiff, 
for in that case the marriage would not 
have been validly completed. The learn¬ 
ed Trial Judge found that the custom was 
not proved, and there is no appeal to us 
as regards that finding. I may express a 
hope that if this case is reported on the 
question of the custom of this particular 
caste, it will not be overlooked that there 
is a careful and interesting judgment from 
the Trial Judge on this alleged custom of 
chuda vidhi. In the course of that, he 
discusses not only the alleged custom but 
enters at length into the details of the cere¬ 
monies of marriage in that caste and to 
some extent amongst Hindus generally. 
That particular judgment does not concern 
me as a J ndge in the present case, but as an 
individual, I have read it and read it with 
interest, and I hope others who take an 
interest in these poin s which are of so 
great importance to the large communi¬ 
ties in this land, and which ought to he 
definitely and clearly settled will also read it 

In the result, I would dismiss this appeal 
with costs. 

Fawcett, J.—I concur in dismissing 
the appeal with costs. The learned Judges 
in the two lower Courts have obviously 


[88 1 C. 192^] 

borne in mind the recognised canons that 
govern the proof of a special custom, such 
as that set up in this case, and no error 
of law has, in my opinion, been established 
which would justify our interference in 
second appeal. 

1 endorse the remarks of my learned 
brother as regards the great care which 
the learned Trial J udge has shown in dealing 
with tlie voluminous evidence, and it is ap¬ 
parent that he has adopted a rro]jer stand¬ 
ard of proof in regard to the instances 
adduced in support of the alleged custom. 

It does not necessarily follow that- many 
of these instances, which he li Ids not 
satisfactorily proved, have not really occur¬ 
red ; and the mere fact that only seven 
have survived the tests that he submitted 
them to, does not involve the necessary 
consequence that there are only a few in¬ 
stances of the kind alleged which have 
really happened. 

As regards the point that none of these 
instances go beyond some thirty or forty 
years, I agree with what my learned bro¬ 
ther has said, and think that, in the cir¬ 
cumstances which he has referred to, it is 
unlikely that documentary or other evi¬ 
dence of more ancient instances should be 
available in cases of this kind. I think 
the intances show sufficient ground- for 
presuming that this is not a mere custom 
or practice of recent date, but that • it has 
thus comedown from ancient times. It also 
is a custom that obviously has a large j 
amount of reason to support it. I think { 
that the finding of the lower Appellate 
Court on this question of custom is o/le ■ 
that must be accepted by us in second i 
appeal, and that there is no legal ground | 
for our refusing to do so. I 

z. K. Appeal dismissed. } 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal 
No. 756 OF 1923. 
November 22, 1924. 
Present: —Mr. Justice Harrison and 
Mr. Justice Campbell. 
BDIjAKI MAL and ANorflER— 

Appellants 

versus 

8HAMBU NATH and others-* 

Rbspondentf. 

Prohalt uni Adninistrathn Act (To/ iS8I)f 
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LettifS of — licvocation, application for 

—Applicant 7J0t qualified — Appeal—objection, whe¬ 
ther can be taken. 

Where a grant of Letters of Admini.s‘rati'>n is revolv¬ 
ed by the Court ou tlie ajn>lU‘atioii of a i)ci'st‘a who is 
not qualified to make aa api'lieuliou fur levoeatioa, 
the respondent having takon no ohjeclian lo tin? maiii- 
taimibility of the appliealion, the order revo!;.iug l!»e 
grant cannot bo disturbed in appeal unless and 
\mtil it is shown that on the merits U is wrong. The 
objection that the applieant was not qtialilied to 
make an application for revocation cannot be urged 
for the first lime in appeal. 

First appeal from ari order of the Dis¬ 
trict Judge, Lahore, dated the IJih Feb¬ 
ruary 1923. 

Messrs. Badri Dus and Tirath Rifit, for 
the'Appellants. 

Messrs. Durga Das and Saical Kishorc,' 

for the Respondents. 

JUDGMENT.— One Bulaki Mal repre¬ 
senting himself to be a creditor and mort¬ 
gagee of Nibahu Ram, deceased, applied 
for Letters of Administration to his estate. 
He did not implead Musaniniat Ananti, 
Musammat Gian Devi, or Shamhu Nath. 
After the Letters hed been granted these 
three persons presented an application 
under s. 50 of Act V of 1881 for the 
cation of the Letters of AdministiMli 'u. No 
objection was taken before the District 
Judge to the competency of the.«e persons 
to make the application for revocation, and 
on the merits, the learned District Judge 
held that there had been concealment of a 
material chai'acter, which made it neces¬ 
sary that he should accept the application 

and revoke the grant. 

Bulaki Mal now appeals and a cross¬ 
appeal has been put in arising ont or e 
proceedings which gave binh to uieappli-' 

cation for Letters of Administration. Mi- 

Tirath Ram has urged very vigorously 
and has supported his contention with 
ample authority that the petitioiurs inas- 

much as they did not allege any inte.es 

in the property of the deceased Nihahu 
Ham, were not entitled to present the ^I’P ' 
cation in the sense that the Court «as no 
bound to entertain their ^ 

this position is made clear in ^ i „ 

Prasad v. Lnljhari Kuer(l), Oopal Cftandiu 

Bosev. Asutnsh Bose (2), 

Parmeshar Singh {^),In ih& .-f 

mineymoney Beu'ah (4). Mr. Ti 

has also contended that on the 

order of the District Judge is not correct. 


SHAM130 NATH. 
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(1) 2 Ind. Oas. 402; 14 0. W. N.. lift. 

(2» 20 Ind. Caa. 342. 

;3) 39 lud. Caa. 573; 1 P. L. W. 308. 

,4) 21 0. 697; 10 Ind, Deo. (n. s.) 1095. 
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Now, the lirst objection was not taken at 
the earliest stage of llie procpedintr^ and as 
laid down in \hnjh t v. WUliani-! \D). a i uli- 
jection of this nature to be siislained mu.'^t 
be taken at oner. 

Whatever in;iy ho tlie position of tlm 
Court regarding the appliealion in tl;o 
sense that it is fully justified inrejediim' 
an api)lication made by a peison wlio has 
claimed no interest, the question hete 
arises is whether when the Court has failed 
to reali'e the situation and has acted <m 
an application, wldeh migat l-avr bee-' 

dismissed in limine, and has jonnd ..I 

reasf'iis, and naue e'peciall\' siipor ■.--i'ri 
ofmaleiial facts, wliidi juslil'. il in . 

ing the grant, that order is to be ?.et 
aside on tiie teclinical ground that, had an 
ol'jeclion been taken at the outset, the 
Court would possibly have rejected the 
appliealion. We are of opinion that once 
a Court has functioned, even if the 
application was made by a person not 

fully qualilied, the order must stand unless 

it can be shown to be wrong on the 
merits It is true that in Sarut Simdan- 
Barmani v. Vmn Prasad Roy Chotrdhnjia), it 
was laid down that the Court nim-t be 
moved before it can take action under 
this section and that under no circum¬ 
stances can the Court take action ou its 
own motion. Be this as it may, what we 
have to see here is whether the finding 
come toon an enquiry started on a peti¬ 
tion irregularly made and not obiected to 
at the time must be quashed. We think 
not We are of opinion that oncea Coiiit 
has functioned on an application of this 
kind which was, strictly speaking, not coin- 
netent. or rather which could have .cen 
iriected as being made by an unqualified 
person, that order must stand unless and 

until it is shown that on the merits it is 

o"°examming the facts we are of opinion 
that the applicant clearly misrepresented 
fahs in the sense that he suppressed 
necessary information and led the Court 
to come to conclusions which he must 
have known, it would not reach had it 
been put m possession of all available 

^We,' therefore, dismiss the appeal with 

Appeal dismissed. 

(.=>> vl870) 2 N. W. f’- 

(G) 31 0. 626; 8 L. W. N. 578. 
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CALCUTTA HIGH COURT. 

AppI'Al Fi:i)M Appellate Decree No. 2390 

OF 

I^rarch 26, 1925. 

Present:— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 

I PKXDRA NATH JANA and another— 
Defendants—Appellants 

V^VSXIS 

Srimati SHIBADAtSi DEBI—Plaintiff— 

Respondent. 

Ilnvh' Law ~ - Alienation by widow- Necessity, 
nh.-!-:)icc iif--Alieiuilion, whether void or voidable. 

-Vn alif*nalion by a Hiadu widow without legal 
nece'^siiy is voidable and not void and until the 
revrrsioiKTS (ineliiding in that term the Crown, if 
there arc no reversioners) decide to avoid it or to 
treat it ns a nullity, it stands good. [p. 899, col. 1.] 
C'llh’ctor af Masulipatam v. Cavaly Vencata 
Narrainaimh, 8 M. I. A. 529; 2 W. R. P. C. 61; 1 Sulh. 
P. C. J. irb; 1 Sar. P. C. J. 820; 19 K. R. 631, Deo 
Ptrsha'I v. Udit Xarayan Singh, 23 Ind. Cas. 
29^; 18 C. \\ . X, 1)10 and Bijoy Gopal Mukerji v. 
Kri^-hna MaliLhi Debt, 34 C. 329; 5 C. L. J. 334; 11 C. 
AV. X. 42-1; 9 Rom. L. R. 602; 17 M. L. J. 154; 2 M. L. 
1. 13 ); 4 A L. J. 329; 34 I. A. 87 (P C.), referred to. 

Appeal against a decree of the Third 
Additional ^District Judge, 24-Perganahs, 
dated the 17th of November 1924, affirming 
that of the Munsif, Third Court at Alipur, 
dated the 8th of November 1922. 

Sastri Brojolal Chakravarti and Babu 
Faresk Chandra Mitra, for the Appellants. 

Messrs.^ Amarendra Nath Bose, Kshetra 
Mohan Chose and Babu Mahendra Nath 
Ghosc, for the Respondent. 

JUDGMENT, 

Cuming^, J, in the suit out of which 
this appeal has arisen the plaintiff sued to 
eject the defendants from a plot of land, 3 
cottas and 14 chhataks in area, on the follow¬ 
ing allegations. The property in question 
belonged to one Kedar Nath Banerjee who is 
now dead and on his death it devolved on 
his widow Khiroda Sundari Kedar had 
three daughters, Amritamoyi, Mrinalini and 
lanbala. On the 5th September 1915 
Khiroda sold some 5 cottas of land which 
included the land in suit to her daughter 
Panba a. Khiroda died in November 1916. 

l aribala sold the land on the llth October 

1J19 to one J. C. Banerjee and he sold the 

P^^sent plaintiff on the Slst 
August 1920 and now seeks to eject the de- 
lendaiits on the ground that they were on 

the land without any lease. It will appeal 

^at in 1322 this land was let out to Shama 
Baisna,bi the predecessor-in interest of the 
defendants for four years. The defence in 

ti e case was that Khiroda having a limited 
estate of a Hindu widow the sale to her 


daughter Paribala could not extend be)mnd 
her own lifetime and that the reversioners 
Mrinalini .and Amritamoyi had given a 
lease of the property to the defendants and 
hence the reversioners had avoided the sale 
to Paribala. The Court of first instance 
held that the defendants had not proved 
that they were tenants on the 'land under 
Mrinalini and Amritamayi. It also held 
that no notice to quit was necessary and 
decreed the plaintiff’s suit. Before the lower 
Appellate Court two points were argued. 
The first point is with regard to the notice to. 
quit and the second point is regarding the 
plaintiff’s title. The learned District Judge 
decided both these points against the ap¬ 
pellants. He held that no notice to quit 
was necessary and secondly, that the sale to 
Paribala was good being voidable and not 
void and could only be challenged by the 
reversioners and that the reversioners did 
not challenge the same: and hence he dis¬ 
missed the appeal. 

On appeal to this Court two points have 
been argued. The first point is that the 
learned Judge is wrong in holding that it 
was only the reversioners who could chal- ‘ 
lenge the validity of the sale by a Hindu 
widow after her death and in support of this 
contention the learned Vakil has relied upon 
the case reported as Collector of Masuli¬ 
patam V. Cavaly Venkata Narrainapah (1). 
The passage on which he relies will be 
found at the bottom of p4ge 550* of the report 
where their Lordships stated: “It is ad¬ 
mitted on all hands, that if there be col¬ 
lateral heirs of the husband, the widow can¬ 
not of her own will alien the property 
except for special purposes. For religious 
or charitable purposes, or those which are 
supposed to conduce to the spiritual wel¬ 
fare of her husband, she has a larger power 
of disposition than that which she possesses 
for purely wordly purposes. To support an 
alienation for the last she must show 
necessity. On the other hand, it may be 
taken as established that an alienation by 
her which would not otherwise be legiti¬ 
mate, may become so if made with the con¬ 
sent of her husband’s kindred. But it 
surely is not the necessary and logical con¬ 
sequence of this latter proposition that in 
the absence of collaterai heirs to the 
husband, or on their failure, the fetter on 
the widow’s power of alienation altogether 
(1)8M. I. a. 529; 2 \V. R. P. 0.61; 1 Suth-P. O.J. 

4/6; 1 Sar p. C. J.F20; 19 E. R.631. ^ 

•Page of a M. I. 
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drops’* and from this passage the learned 
Vakils ask ns to hold that the alienation 
by a widow which is not for legal necessity 
or for any of the purposes allowed by the 
Hindu Law is void and can be challenged 
by a third party. What was decided in 
that case was that the Crown in default of 
other heirs ’was in the position of rever¬ 
sioners and it is not an authority for the 
proposition that a person _'vho is not a 
reversioner or in the position of a re* 
versioner can challenge the validity of an 
alienation by a Hindu widow. On the other 
side there are a number of decisions directly 
on the point. I may first refer to the case of 
Deo Nandan Pershad v. Udit Naraijan 
Singh (2), where this particular point has 
been directly decided and where it is held 
that an alienation without legal necessity is 
voidable and not void and until the rever¬ 
sioner (including in that term Crown if 
there is no reversioner) decided to avoid it 
or to treat it as a nullity, it stands good. 
In that case the alienation in question was 
a sale. A reference may also be made to 
the case of Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (3j. Their Lordships therein 
do&ling with the cjuestioii of estate of a Hindu 
widow stated that a Hindu widow is not a 
tenant for life, but is owner of her husband s 
property subject to certain restrictions on 
alienation and subject to its devolving upon 
her husband’s heirs upon her death, but that 
Bhe may alienate it subject to certain 
conditions being complied with, that er 
alienation is not, therefore, absolutely void 
but it is primn/acie voidable at the elec¬ 
tion of the reversionary heir and that ne 
may think fit to affirm it, or he may at his 
pleLure treat it as a nullity without the 
iatervention of any Court. 1 am, therefore 
of opinion that the law as stated by the 

learned District Judge is correct. 

The next point that the leaded Vakil 
urged is that it was the case of the defend¬ 
ants that they were tenants 
reversioners and that the Trial Co . ■ 

opinion that these two ladies AnmtamoM 
and Mrinalini were not re''®'®}°tiers and 
that, therefore, it did not properly consider 
the question as to whether the ^efe^ants 
had or had. not taken the lease from the 
l^ies No doubt the learned Munsif had 
apparently held that Amritamoyi and Mrina- 

(2) 23 Ind. Caa. 293; 18 0. V' 424; 9 Bom. 

L.1t^.^6‘02^lf M.^ t Y- ml’ M. £ T: 133; tA. L. J. 
328; 311, A. 87 (P. 0.), 
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lini had no title in the suit land arnl to 
thit e.'ctent his decision is not correct. lUit 
independently of wliether these ladies had 
or liad not a title to the land in suit he 
had apfmrently decided that the kabulii/at 
on wliich the defendants relied was not a 
genuine document and it does not appear 
that this finding was challenged in tlie 
Court of first appeal. No reference what¬ 
ever is made to this part of the ease in tlie 
judgment of the lower Appellate Court. 

For these reasons the appeal fails and is 
dismissed with costs. 

The respondent will be entitled to 
costs of the preparation of the paper-book. 
Greaves, J.— I agree, 
z. K. Appeal dismimd. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1138 op 

1923. 

April 30. 1925. 

Present:—Uv. Justice Sulainiaii. 
DHUNDE CHAUDHRI— Plaintiff- 

Appellant 

versus 

The municipal BOARD and others— 

Defendants—Respondents. 

U. P. Municipalilien Act (11 «f WIO), ss. W, 
321—Xotice of intention to erect huilduhj 
Refusal of sanction- Remedy—Appeal to Dislnct 
Magistrate —Injunction restraining Municipality troin 
interference, suit for, maintainability of. 

A refusal by a Municipality to sjuictiun tlic erection 
of a building under s.lSOof the U. P. Municipalitu-.s 
Act cannot be held to be ultra vires. Ihe only 
remedy of a person who feels aggrieved by such 
refusal is to appeal to the District Magistrate under 

8 318 of the Act. If the order of the iMunicipalily 
is illegal the District Magistrate can be asked to 
refer the point to the High Court. Where, liowever. 
the District Magisti-ate confirms the order of the 
Municipality the order becomes final and cannot be 
questioned’in any other manner or by niiy other 
authority by virtue of the provisions oonlamed ni 

s 321 of the Act. , . , « i 

A suit, therefore, by a person who has been refused 

permission by a Municipality to erect a building for 

an injunction restraining tlie Municipality from 

interfering with the plaintiff’s construction of the 

building is not maintainable by virlncuf thepio- 

visionsof3.321ofthe U. P. Municipalilies Act 

Second appeal against a decree of the 
District Judge, Jliansi, dated the 12th of 

April 1923. n . 

Dr N.C.Vaish, for the Appellant. 

Mr. K. Verma, for the Respondents. 
JUDGMBNT.-Tbis is a plaiutifl's aj,)- 
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peal arising out of a suit for an injunction 
restraining the Municijial Boaid of Kur.ch 
from iiitirfciiiig witli ilje c. n- 

sliiic i(.n ('ll a leilain jiitte ('f Uii d 'The 
)d:;ihiili had given noJic*- under s. Ii8<f 
tliu Munici) ahues Act to the Miinieijid 
Boani l"i•^al.clion to huild nj'on it. 

'J he Mujijcipal Board foi )easo];s which 
are not nuiterial to consider leli.sed to Lnnnt 
sanction to hnild upon tliis i iece cf land. 
The plaintiff feeling hin.self aggrieved by 
that order appealed to the DUlrist AJagis- 
iiate who contiinied it. 

He then insliluUd the presmt suit and 
alleged that the land on whicli he w.iiited 
to build being his own land and not a street, 
the Municipal Board had no right to refuse 
peimission or prevent him from building 
upon it. The Municipal Board took up the 
position that the land was in fact a street 
within the meaning of the Act and also 
that they had full power to refuse the 
sanction and, therefore, the claim was 
barred under s. 321 of the Municipalities 
Act. 

The fourt of first instance dismissed the 
suit on Ihe ground thai ihe lai d i> <\ strict 
wiiliiii !l,e li cMi.il.g id lie . i tii.jijotj of 
that (<1 1 > C i V ( li 11 ) 1 1.1 .\• 1, : lid j 1 o 11 }• t 
in V I w . I s. . ] 11 c ; Cl iP.- i h^.ni v.us 
not n.fdiiiainalde. 'Ihe hwei Ajji'liale 
Court has coiifiinied that diene c>n the 
ground that llie land in dispute is a sticet 
within the meaning of the Act. It seems to 
me that it was Quite immaterial to considei' 
whether the land belonged to the plaintiff 
or not and whether it was a street within 
the meaning of the Act. Under s. 87 of 
Act 1 of 1900, there was a proviso 
which limited the power of the Board .o 
reluse to sanction the ereclion or re eiei- 
tioii of a building. That proviso has Iteen 
cut out from s. 180 of the new Act whicli 
corresponds with the old s. 87. A refusal 
to sanction, therefore, cannot now be said 
to be ultra vires, A notice under s. 178 
had been given by the plaintiff. It was 
nowhere suggested that such a notice was 
not necessary. Notice under s. 178 having 
been given, the Municijial Board exercised 
Its discretion under s. 1 0 of the Munici¬ 
palities Act of 1916 in refusing to sanction 
the building. The plaintiff's only reiuedy 
if he felt aggrieved by that order was to 
appeal to the District Magistrate under 
8. 318. If the order of the Muiiicij al Bi ard 
was illegal he might have asked the Dis¬ 
trict Magistrate to refer the .point to the 
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High Court. This was not done. The Dis¬ 
trict Magistrate has confirmed the order of 
the B'-ard. 'ITat order is now final and 
CMiiiiot 1 e (jucsiioned in any other nianner. 
or in; any oi lier authority. S^^ction 321 is 
iliii:e clvar on iliis jioint. The only relief 
wliich the piainlilr claimed is a relief for 
an injunction restraining the Municipal 
Board from interfering with his construc¬ 
tion. It is obvious tliat in substance he 
wants the refusal to grant the sanction to 
be set aside l)y a Civil ('oiirt. A suit of this 
nature is not maintainable. 

I may mentii'n that there was no relief 
claimed as legards Ihe title to the land or 
the char.icier of the plaintiff’s possession 
over it. As tiie suit fails on the preliminary 
point, all questions of title will, of course, 
remain o] en. 

The appeal is accordingly dismissed 
willi costs including fees on the higher' 
scale. 

2 -K. Appeal dismissed. 


CUDH JUrvlCTAL COMMIS- 
SICKER’S COURT. 
illSCi.Lj A.\E0L\S »VEi-0>D Afri ALNo. 8 OF 1925. 

May 7. 1925. 

r7-(?.5fTiU*—Mr. Dalai, A. J. C. 

JAGAT tilNGH— Deeendakt—Appem-int 

rersus 

BIKHAM SIXGIl and another— 
Be.vintipfs—Respondents. 

IJhxiit Jjaw—Joint familii-Sale hy father- Suit hy 
sonto challenge sale—Plaint, allegations in—Necessity ' 
— A'vtccedeiU debt-- ISurden of proof. 

^\ hci'vi a Hindu son sues to set aside a sale of 
family property by the father on the ground of want 
ot I logal necessity or of the payment of an antecedent 
de..'t, it is not necessary for him to allege that the' 
d<*bl v.-hich has hcen paid off was contracted by the 
father for purposes of immorality or was illegal or 
was of an illusory character. It is for the purchaser 
to prove that the tale took place for legal necessity 
or for the payment of nu antecedent debt. 

Appeal against an order of the Fourth' 
Addiiional District Judge, Lucknow, dated 
the 15lh November 1924, reversing that of 
the Suhordinaie Judge, Mohanlalganj, 
Lucknow, dated the 27th August 1923. 

Mr. M. L. Khandalwal, for the Appel-- 
lant. 

Mr. P. L. Varma, for the Respondent. «• 

JUDGMENT. —This is an appeal from 
a remand order of the lower Appellate 
Court. Unfortunately the remand order 
was rendered necessary by the terms of. 
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the judgment of the First Court. Hindu 
sons sued to set aside a sale by the father 
on the ground of watit of legil nece-^-sity 
or of the payment of an antecedent dent. 
This was quite a correct position to l ihe up. 
It was not the duiy of the Ilia lu sons to 
allege that the debt was contracted l)y the 
father for the purposes of immorality or 
was illegel or was of an illusory character. 
The learned Judge of the Trial fourt lias 
mixed up the consideration, of a private 
sale with those of a public sale under which 
property passes out of tlie family on a suit 
for sale. 

The appellant’s learned Counsel argued 
that the Trial Court has considered how 
the consideration of the sale-deed is made 
up and held that the items of considera¬ 
tion went to pay antecedent debt. I do 
not agree. There is no such finding of the 
Trial Court. The Trial Court did consider 
the items of consideration but left the 
matter hanging half way. There is no 
specific finding that the consideration was 
made up of items which went to pay an¬ 
tecedent debts. The lower Appellate t^ourt 
was correct in confining liis attention to the 
one finding of the Trial Court to the follow¬ 
ing effect;— 

“I hold that plaintiffs after admitting that 
the sale-deed in suit was not contracted for 
illegal or immoral purposes, and the con- 
eideration of the sale was not of an illusory 
character, cannot, maintain this suit as the 
property was passed to third persons. 

This is not a correct view of law when 
there has been a private sale. It is for the 
purchaser to prove that the sale took place 
out of legal necessity or for the payment 


of antecedent debt. 

I desire to make this point clear because 
the Trial Court must inquire into it over 
again. If the defendant succeeds in prov¬ 
ing that the consideration was made up of 
items used for the payment of antecedent 
debt he would be entitled to resist the 
claim of the plaintiffs. What the lower 
Appellate Court has done is to set aside the 
finding quoted by me above and not any 

other portion of the reasoning of the judg¬ 
ment of Iho Trial Court. Only Issue ^o. b 
has been decided though the [1^'^^ 
has touched other issues unadvisedly m nis 
•judgment. It may be repeated that only 
Issue No. 0 is decided in f.ivour of the 
plaintiffs and no other issue. 

I dismiss this appeal with costs. 

Appeal disTfi^ssc-fi» 


NAGPUR JUDICIAL COMMIS- 
SIGNER’S COURT. 

Seco.mu (.'i\ il Aei ic.m. \o i5j-li of 1923. 

Orlnl.er i), II) I. 

J^nsnit :—'S]r, Kotval, A. J. C. 
cm -MX .^.J I — Tl.W NTI I-'K - Al-l’liLLANT 

I'yr.sns 

SON.VJI AM) OTMFRS—I)KFFA'DAXT3 — 

Uksi'o.n'mf.nts. 

Civil Prnce lure Co le (Act T of lOOS), 0. XXXll'. 
r. S—Umitalion Act (1X of lOO^',. Sch.I.Art. — 
"The d ty U.rcil," vic-initig of—Application for final 
d'crce—Pcriol for i,ai/inent, ixtcnsion of—Papers 
orderedto 6'’ pled —Fresh opplicnlinn — Limitation. 

Th' Words "the dny lixed ' in £ul)-r. (2)of r. 3 of 
O. XXXIV of the P. C- refer to the d ly fixed 
underthe precedina: sul:-rule ami do not include the 
day to whieh plynmii may l»j postponed under tho 
j'roviso to llie rule. 11>. })u2, cols. 1 Ac 2.| 

Where an api)Iication fur a final decree made 
witliin time and if is or<lered to be tiled ns tijue for 
payment li.is been extended, the oidcr cannot be 
construed as amounting: to a dismissal of the applica¬ 
tion. ti'. !K)2. col. 2.1 

.Vny subsequent application for the making: of the 
decree final on default of payment within tho time 
extended is meant only for the purpose of continuing 
the proceedings on the original appli<ation and is 
not governed ))yAi t ISl of Soh I of the Limitation 
Act aud there is no limitation provided in respect of it. 
[ibid.] 

Appeal against a decree of the Addi¬ 
tional Uisiriiit Judge. Ainraoti, dated the 
10th February 1923, in Civil Appeal No. 
210 of 1922. 

Mr, M. Gupta, for the Appellant. 

Mr. H. R. Jaijicant, for the Respondent. 

4 

JUDGMENT.— On the 2lst November 
1911 a preliminary decn e for foreclosure 
was passed in favour of Chimnaji plaint¬ 
iff-appellant against Sonaji and three 
others, defendants respondents. On tlie 8tli 
September 1915 the plaintiff-applied for a 
final decree. Notice was issued to the 
defendants and on their application the 
time for payment was extended till the 
7th January 1916. Thepapeis were ordered 
to be filed. No payment having been made 
the plaintiff applied again for a final 
decree on the 9tli March 1916 and time 
was again extended till the 19th Novem¬ 
ber 1916 the papers being again ordered 
to be tiled. On l7th November 1920 llie 
plaintiff again applied for a final decree. 
The Trial Court dismissed the application 
as time-barred under Art. J81, First Sche¬ 
dule, Limitation Act, as it was marie more 
than three years after the 19ih November 
19:6. The lower Appellate Court having 
confirmed the order of dismissal, the 
plaintiff has filed this second appeal. 
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Order XXXIV, r. 3, First Schedule, 


i\ P. C, provides : 

“(1,1 Where, on or before the day fixed, 
the defendant pays into Court the amount 
declared due as aforesaid, together with 
such subsequent costs as are mentioned 
in r. 10. tlie Court shall pass a decree, 

(a) ordering the plaintiff to deliver up 
the documents which under the 
terms of the preliminarj^ decree he 
is bound to deliver up, and, if so re¬ 
quired. 

■ h I ordering him to transfer the mort¬ 
gaged property as directed in the 
said decree, and, also, if necessary, 

h'j ordering him to put the defendant in 
possession of the property. 

Where such payment is not so made, 
llie Court shall on application made in 
that behalf by the plaintiff, pass a decree 
that the defendant and all persons claim¬ 
ing through or under him be debarred 
from all right to redeem the mortgaged 
property and also, if necessary, ordering 
the defendant to put the plaintiff in posses¬ 
sion of the property: 

Provided that the Court may, upon 
good cause shown and upon such terms 
(if any) as it thinks fit. from time to 
time postpone the day fixed for such pay¬ 
ment. 

(3) On the passing of a decree under sub- 
r. (2) the debt secured by the mortgage 
shall he deemed to be discharged." 

'Phe Trial Court’s view is that the words 
“the day fixed" include also the day to 
whicli the time for payment has been ex¬ 
tended and consequently a fresh applica¬ 
tion by the plaintiff is necessary after 
the expiry of the extension. The lower 
Appellate Court’s judgment does not dis¬ 
cuss the view. It assumes that if Art. 181, 
First Schedule, Limitation Act, applies the 
application is barred. 

In this Court the plaintiff's Counsel 
does not dispute that Art. 181 applies 
but he contends that even if that Article 
applies th'j refusal to pass a final decree 
on the ground of limitation is not justified. 
On the defendants’behalf it is urged that 
the order granting extension till the 19th 
November, 1916 amounted to a dismissal of 
the application for final decree and a fresh 
application within 3 years from the above 
date was necessary. 

The Trial Court’s view does not appear 
to be correct. The words “ the day fixed" 
refer to the day fixed under the preceding 
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rule and if the rule had intended to refer 
also to the day to which payment was 
postponed under the proviso which comes 
later it would have done .«o expressly. 

The plaintiff had apifiied under 0. 
XXXIV, r. 3 on the 8th September 1915. 
'I'his application was within the period 
of limitation prescribed by Art. 181, 
Unless postponement of the day fixed 
amounted to dismissal of the application no 
second application was necessary. Neither 
the postponement which was an indul¬ 
gence granted to the defendants nor the 
filing of the papers should be construed 
as a dismissal of the application. The ap¬ 
plication must be deemed to have remain¬ 
ed pending for final orders and the Court 
to have postponed the passing of such 
orders. No further application for a final 
decree was necessary and if any subsequent 
application was required it was only for 
the purpose of continuing the proceeding 
on the original application which had been 
suspended. Such an application is not 
governed by Art. 181 and there is no limita¬ 
tion in respect of it. It is objected that 
if that is so the plaintiff can come in an 
indefinite time after his first application. 
But this may he avoided by fhe Court 
fixing some date falling after the ex¬ 
piry of the extension for further proceed¬ 
ing on the application instead of filing 
the papers. If ^he plaintiff then failed to 
appear and prosecute his application it 
might be dismissed. 

For the above reasons the plaintiff’s ap¬ 
plication is not barred by limitation. The 
appeal is allowed with costs The case is 
remanded to the Trial Court to be dispos¬ 
ed of in accordance with law. 

z. K. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Apphal No 2445 op 1921. 

Decf-mber 9, 1924. 

Present: —Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 

GANGA RAM and another—Defendants 

—ApPKI LANTS 
versus 

Musammat INDI and another— 

Plaintiffs—Respondents. 

Custom —iSucceAnoTi —Ancestral property —Jste o 
Khurchanpur^ Tahsil Amhala — paughteT9 v, (oUoteral 
of 6th. de^f^—purdtn of proof. 


AVOOADDT JOOAMMA I'. POTITANS'A. 


[g81. 0.1025] 

Amongst Jats of village Khurchnnpur iu tlio 
Ambala Tahsil, the burden of proving that collaterals 
of the 6th degree exclude daughters from succession 
to ancestiTtl property is on the collaterals. 

Amongst Jats of tho Ambala District, the collaterals 
of the 6th degree do not exclude <laughtGrs from 
succession to ancestral j)roperty. 

Second appeal from a decree of the 
District Jndge, Ambala, dated the 17lh 
August 1921, affirming that of the Junior 
Subordinate Judge, First Class, Ambala, 
dated the 21st March 1921. 

Mr. Gopaf Chand, for the Appellants. 
Syed Mohsin ShaJi, for the Respondents. 

JUDGMENT,— This is a second appeal 
supported by a certificate, the custom in¬ 
volved being whether amongst Jats of 
village Khurchanpur in the Ambala Tahsil 
daughters, exclude collaterals of the (1th 
degree from succession to ancestral pro¬ 
perty. 

The Trial Court placed the onus upon 
the collaterals, and the learned District 
Judge held, that the onus had been rightly 
placed, and secondly, that it had not been 
discharged. 

Before us both these points have been 
argued. The entry in the published Custom¬ 
ary Law of the Ambala District as a 
whole is to the effect that “the commonly 
received custom for all tribes except Sayads 
and some Rains is to exclude the daughter 
wherever collaterals can be tx'aced up to the 
great-great-grandfather,” i. e., that the col¬ 
laterals in the 4th degree and no further 
exclude the daughter. It is stated that 
both Jats and Gujars were inclined to go 
still further and to say that the daughters 
never succeed, the land going to the pro¬ 
prietors of the patti rather than to liie 
daughter, but the compiler of the work, 
Mr. Whitehead, held that while these views 
represented the feelings of these two com¬ 
munities it was doubtful whether there was 
any actual custom to this effect. 

fcounsel for the defendants-appellants re¬ 
lies on an entry in a vernacular document 

which is described in the heading ^ as a 
copy of the *'RhuajJ-am of Ambala and 
no more. There the reply of the is 
shown as being that collaterals up to the 
7th degree exclude daughters. A long list 
of so called instances follows, every one of 
which is to the effect that the 
the particular case excluded the col- 

Counsel for the respondents h^as put 

forward \he ingenious theory phat the 



instances show that the main entry contains 
a clerical error and should he to the effect 
that collaterals of the 7lh degree do not 
exclude daughtei’s. 

This is po.ssible. but this vernaculai- entry, 
whatever it may represent e.xacll v, is sup¬ 
ported by no instances and is oj)posed to 
the Customary Law of the distiift pub¬ 
lished by Government and coin})liecl by 
the Settlement Officer. It is pos.-ihle lhat 
there may have been some sei-aiafe verna¬ 
cular compilations for the different Tahsils, 
but the document is not shown ns refer¬ 
ring to any particular Tahsil and nobody 
has been able to throw any light upon the 
matter. 

Counsel for the appellants urges (hat this 
vernacular document must he accepted as 
against the clear statemenl in Ihe (histoni- 
ary Law of ihe <tistrict and is snlUeicnl. 
in'itself, unsupported by instnnees m' rather 
supported only by instances which contra¬ 
dict it, to shift the burden of proof from 
the collaterals to the daughter. We think 
not, and we are of opinion tlint Ih^ biudeii 
was rightly placed upon the collaterals. 
The evidence produced by these collaterals 
is not, in our opinion, of any value 

We therefore, dismiss the appeal with 
costs’and find that it is not established 
that collaterals in the fith degree exc ude 
daughters amongst Jats of the Ambala 


district. 

S. D. 


Appeal dismissed. 


madras high court. 

Second Civil Appeal No. 813 of 19il. 

October 24, 1924. 

Present—U t. Justice Venkatasiibba Rao. 
AVUGADDI JOGAMMA and otheks- 

Defendakts—Appellants 


versus 

.ALIAN POTHANNA-Plaintiff- 

Respondent. 

rt performance, doctrine of applicability of— 
aisiered agreement for consideration transfcn nirj 
Transferee, pnt in possession- ^suit by trans- 
to recover possession of property, whether main- 


Insideration of defendant givin- up her elann 
tain properties in the possession of the plaintiff, 
t er executed an unregistered agn-cneut m 
of the former giving her the land m dispute 
mther in possession of it. ►.ome jears 
plaintiff filed a suit to recover posse.s.sion of the 

rty from the defendant: 
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AVL'QADDI JOOAMMA.V. POTHANNA. 


JIdd,i\m tuo (lootiinc of pari perfoiniance applied 
rmdthnttlio pUinlitt was not entitled to recover the 
j)r'^P?ily- [p. hi'-'i, (ol. I j 

Sec'unil against a decree-of the 

Cf'uil of tlie ^uhordii^ate -Ind^p. Vi^^aga- 

pot 1 am, in A ppeal Suit No 97 of 1921. (A. S. 
N(f. dlof 1921. on the tile of tlie District 
(’oiut'. picl'ened against the decree of the 
Court of the District Mnnsif, Yellamancliilli, 
in 0. 8. No. 131 of 1919. 

Mr. P. Sojnasunt/at'am, for the Appel¬ 
lants. 

Mr. F. iSitryartarayana, for the Respond¬ 
ent. 

JUDGMENT*—The plaintiff sues' 
the recovery of certain lands from the pos¬ 
session of the defendants. Tlie 1st de¬ 
fendant is the sister of the plaintiff. She 
gave lier daughter in marriage to him. 
The plaintiffs’ daughter was married to 
the 3rd defendant, a son of the 1st defend¬ 
ant. The parties are thus very near rela¬ 
tions. Tlie immediate occasion for the suit ■ 
was tlie death of the plaintiffs daughter, 
that is the 3i'd defendant's wife. The 
plaintiff lost his mother when he was just 
an infant. The 1st defendant who was 
his senior in age by over 20 years came 
over to her father’s house and began to 
look after and bring up her brother, the 
plaintilf. Shortly after, the plaintiff ’lost 
his father; and throughout the 1st defend¬ 
ant brought him up, and it would seem 
that he was practically regarded as her 
child. After the plaintiff grew up, he be¬ 
came the Village Munsif and was’unable 
to manage his own land. The sons of the 
1st defendant cultivated the plaintiff’s 
lands and generally had supervision over 
them. Phis state of things continued till 
the plaintiff who was then 40 years of 
age executed on the 18th ApWriOIO in 
favour of the Ist defendant what is termed 
a ^puTo-ni' or an agreement (Ex. 1), Ry this 
the plaintiff gave away to the 1st defend¬ 
ant the suit lands and since the date of 
the document she has been in continuous 
and undisturbed possession. Misunder¬ 
standings having arisen, as pointed out 
owing to the death of the 3rd defendant’s 
wife, the plaintiff has sued to recover the 
lands. The question to be decided is can 
the defendant rely upon Ex. I and resist the 
plaintiff's suit? 

Exhibit I is unregistered. Before' deal¬ 
ing with the law on the subject, it is 

necessary to notice another circumstance. 
TUl 1910 all the parties appear to have 
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lived together. Shortly before the execu¬ 
tion of Ex. i, the 1st defendant and her 
sons laid a claim to a j^ortion of the pro- 
j»erty in the pc^session of the plaintiff on 
the gnnind that they had contributed by- 
their labour to the accjuisiiion and expan¬ 
sion of the property. In consideration of 
the defendants waiving their rights to the 
rest of tlie property, the plaintiff gave away 
the lands in dispute to the 1st defendant 
and executed Ex. I. The facts as I have 
state*! are found by the District Miinsif» 
but on this part of the case the Subordi¬ 
nate Judge bns given no finding. Under 
s. 103 and O \\A] r. 24 of the C P. (1, I 
have considered the evidence of the re¬ 
cord and salisfie*! myself that the District 
Mnnsif has come to the correct conclusion 
on the facts. What then is the position 
of affairs ? The 1st defendant and her 
sons advanced some claims to the property 
in the possession of the plaintiff. The 
plaintiff agreed, in consideration of the 
defendants, giving up these claims, to. 
transfer to the first defendant the lands 
now in dispute. There was thus a con¬ 
tract supported by consideration. So far as 
the other antecedent facts are concerned, 
namely, the looking after of the plaintiff 
by the 1st defendant, the cultivation of 
the plaintiff’s lands by lier sons these and 
other similar facts to which I have re-i 
ferred, would not in law amount to con¬ 
sideration, as under s. 2 (b) of the Indian 
Contract Act. it would be essential that 
any act done by the promisee should have 
been so done at the desire of the promisor. 
There is no proof that acts done by the 
1st defendant or her children were done 
at the desire of the plaintiff, and accord¬ 
ingly so far as these facts are concerned, 
they would not constitute a valid considera¬ 
tion for the contract. It is not neceasaiy 
to further dwell on this matter as I have 
pointed out .there was a contract supported 
by consideration. 

Acting on Ex. I the 1st defendant took 
possession of the property and from 191Q. 
to 1919 when the suit was filed, she 
in possession of the property and she stillr 
continues to remain in possession. Whafe 
then would be the effect of the abaency 
of a registered conveyance in favour .of 
the 1st defendant? ihihammad Musa .v. 
Aghore Kumar Ganguli (1) is a Hire^^t 

( 1 ) 2 ^ Ind. Ca.*?. 930 : 42 I. A. 1 ; 42 C. flOl; 17 Bom. , 
L, R. 420 ; 21 0 . U. J. 2 . 31 ; 2 S M. L. J. .M 8 ; 19 0 . W. 

250 ; 13 A. L J.' 229 ; IT M: L.-T. 143 ; 2 L. W- 
( 1915 ) M. W. N. 621 (P. 0 .). .. ' ' 
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authority on the point. Their Lordships CA] 
of the Jndieial Committee liehl tliat what- Appld.m 
ever defects of form tiiere niii^ht liave 
been in relation to the compromise a'^ree- 
ment in question in tliat suit, were cured -j 

by the conduct of tiie parties in couLiuu- 
ally acting upon it. At i>age (>* their 
Lordships observed tlius: “For the points 
against opening up tlie transaci ion are caii»a/or 
manifold, and are in their Lordships opi- o/Court- 
nion conclusive. The compromise had been 
acted upon by all the parlies to it, and ^ 
by their successors in-title from that dale reciuire<l i 
to this. The suit was dropped, liie division men lati >n 
of shares of the property was made, and 
it may be said generally that from ^ its date 
until the date of Khodaianessa s death euiirelvdi 
in the vear 18J0. and, indeed, fiom that an oi-der i 
dale un^il the present time the property 
has been managed upon the footing of jutios 
that division.” They observed again In person dot 
a suit, said Lord Selborue in Maddison v. ‘JJi, col. i. 
Alderson (2) founded on such part per- 
formance the defendant is really ‘charged ofap-'i-soi 
upon the equities resulting from the acts pjw-ir io 
done in execution of the contract, and not eiTect. [i6i 
upon the contract itself. If such equities Air. 
were excluded, injustice of a kind which Mr. 
the Statute cannot be thought to have Aii. 
had in contemplation would follow. dh*s iU ^ 
Court gave effect to this principle in Lruncia 
Vizagapatain Sugar Deielopment Co. v. tjjt> 

Mutfiurama Reddi (d), the learned Judges 

referring to the fact of the purchaser ^ 

under .the contract of sale being lu ^ 

possession of the property, as part perform- • • ^ 

ance.of the contract which would take it out 

of the operation of the Statute. mimera 

-.The point is concluded by authority and 

as a matter of fact the lower Courts es- .i : 
pecially the DistrictMunsif w'ould have dis- ..i j,,]. 
missed the suit but for the circumstance ^ ^ 

that the then prevailing view so far aa ^ 

this Court was concerned w^as diiie ren t. meet in « 

j..In the result, the judgment of the learn- ^ 

ed Subordinate Judge is reversed and the ^ 

second appeal is allowed and the suit is , 

dismissed with costs throughout. ^ j 

.V. N.v. Appeal allowed, 

^(2) D883) 8 App. Cas. 467; 52 L. J. Q. B. 737; 49 L. 

T. 303; 31 W. R 820: 47 J P. 821. j j 

(3) 76Ind. Oas.8<6; 46M. 91^ W pan'^® ' 

0'924) A. I. R. (M.) 271; 33 M. L. T. 53, (19-4) Al- ' • ]^g 2 i \v 

N. 14. ___———- iinanim 

T*Piige of 42 1. ig of ( 
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CALCUTTA HIGH COURT. 

Applicai ion in’ Til-; .matiek of the Inuian 
CoNIPANlKS Acr VI1 OF 11)111. 

June 11, I'Ji'o. 

P)\'se.})t:—Wv. Ju'tict^ (’ C. (iliose. 

In ir BII.VUAT liUO rill-BtS, Lir> 

(IN Li«2 id VI r in). 

.Iff '!’// of I'.C-"’'. ■'!. y'.i \''>!iiiitarii 

win fin I »// - -f }(■ Ifnlur, iLpi'ot n!nf, n jipli' 

cation for -Rrromnh n lnllon of rrr'lilor.i I)l.-;.-i\'tion 
ot Court —i'xUn.'i'on of liiw.—Anpoinhncnt, whether 
can he ixtr-'tsnecliir.. 

Who:i an npplic-alion made under suh-s. (2j of 
s. 20J of llie L’ompani s .\et, llie Court is not 
recjuired to ivgi.ster l>y a fuinial ordi-rlh; ivcoin- 
men lati >11 of til-'creilit >r.s of tlie Company as to tlu 
peism lo bo ai»poinled as joint liquidator. The 
Court may or may not act und-rsub-s i3) ofs. 209 
on the resolution of the credit us. The matter is 
eulirelv discretionary with the Court. 'Fili, hou'ovcr. 
an order is made appoinlinif a person to act as joint 
liquidator such person cannot lake upon hiinsf lf tho 
dtUie.sof a joint liquidator and the a>suniption of 
the duties of joint liqui-tator on the part of .such u 
person docs not #;ive him any riiflils wliatsuevcr. [p. 

‘JJT. col. 2.] , . , 

In a proper case llic C)urt has p 'wer to extend the 

time for makintjan application for tlie appointment 
of a person as joint iicpiidator hut the (.’om t liu.s no 

pow^rio make an appointment with retrospective 

' 11'.^ IV. K. Page, for Khnrdah Co , Ltd. 
i\lr PaakridgeJov Mr. A F P. Allan. 

Mr IVe-v/macoff, for Mr. 8 1C. Day. 

Mr StishU Stn, for Messrs. Ohampalal 
Gunchandlal. 

JUDGMENT.— This is an application 
on behalf of tiie KharJah Company Limit¬ 
ed f'U* an order that the appointment of 
A F R Allan as tv joint liquidator with 
Mr S IC. Day of the Company known as 
Bharat Brothers Limited at the same re¬ 
muneration as the said Mr. S Iv. Day is 
receiving mav be confirmed and ratified by 
this Cou7’t with retrospective elfect from the 

4thJnly 

The facts shortly stated are as follows. 
Bv an extraordinary resolution passed at a 
mVeiin" of the slmre-holders of Bhagat 
BroHiersliiniited held on the 6th June 1921 
it was resolved that the said Company he 
woundup voluntarily and that Mr. b, K. 
D-iv Incorporated Accouiitarit be appoint- 
ed liquidator Mr. Day convened a meeting 
creditors of the said Company under 
provisions of s. 209 of the Indian Com- 
paniesActand it was held on thelth July 
iq-?l when the following resolution was 
Unanimously pa 5 sed-"That this meeting 
Ts of opinion that Mr. Allan of iMessrs. 
vinPVTflnd Thurston be appointed and fail- 

his acceptance Mr. Smith .of Messrs, 
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Norman Hamilton and Co., be appointed co- 
liquidator ^vith Mr. S K. Daj' on the same 
remuneration as Mr. Day.” Mr. Allan ac¬ 
cepted iheappoinment and thereupon enter¬ 
ed upon the duties of joint liquidator with 
Mr. Day of the said Company and since 
continued so to act. It is stated that by 
inadvertance on the part of the petitioner 
and other creditors of the Company no 
application was made to the Court for the 
appointment of Mr. Allan as liquidator 
jointly with Mr. Day of the said Company 
and that the omission to do so was not 
discovered till the 5th May 1925. By an 
order made on the 5th September 1921 on 
the application of Messrs. Day and Allan 
as liquidators of the said Company a scheme 
of arrangement for the sale of the assets 
of the Company to one Ramkumar Bhagat 
in consideration of the payment by the 
said Ram Kumar Bhagat to the liquidator 
of a sum equivalent to a dividend of ten 
per cent, on the amount of all admitted 
claims and dealing with certain other 
matters was approved of by the Court. It 
was not then brought to the notice of the 
Court that no application had been made 
under the provision of s. 209sub-cl. (2) of the 
Indian Companies Act for the appointment 
of Mr. Allan jointly with Mr. Day as 
liquidator of the above Company. It appears 
that the liquidation proceedings have been 
carried on jointly by Messrs. Allan and Day 
and that the costs of the liquidation of the 
Company up to the present time have 
amounted to a sum of Rs. 40,392-12-11 
including a sum of Rs. 23,000 appro¬ 
priated and paid out of the assets on ac¬ 
count of their remuneration by Messrs. 
Allan and Day as such liquidators, such 
sum being received by the liquidators in 
equal shares. Mr. Allan is desirous of 
retiring from business in India and he and 
Mr. Day called a meeting of the creditors 
of the Company on the 14th May 1925 
when it was brought to the notice of the 
creditors that Mr. Allan had not been ap¬ 
pointed by the Court as a joint liquidator. 
At the said meeting a resolution was adopt¬ 
ed to the effect that the Khurdah Company 
Limited be instructed to make the necessary 
application to the Court to ratify Mr. Allan’s 
appointment as joint liquidator. The 
Khurdah Company Limited have, therefore, 
made the present application. 

The application is opposed by Mr. Sen 
on behalf of Messrs. Champalal Gunchandlal 
vyho ftre creditor^ pf the Company and he 


contends that no application under s. 201 
sub-cl. (2) having been made for the ap¬ 
pointment of Mr. Allan as liquidator jointly 
with Mr. Day, the Court has now no juris¬ 
diction to sanction such appointment with 
retrospective effect. 

Formerly voluntary liquidations were 
sometimes run through by a liquidator 
nominated by the Directors without regard 
to the \vishes or rights of the creditors 
and to prevent this state of things happen¬ 
ing s. 188 of the English Companies Act 
which corresponds to s. 209 of the Indian 
Companies Act was enacted. This section 
has established a new procedure giving 
the creditor greatly extended powers in 
regard to the appointment of a liquidator 
in a voluntary winding up. By this section 
every liquidator appointed bv the Company 
in a voluntary winding up must, within? 
days after his appointment “send notice by 
post to all persons who appear to him to 
be creditors of the Company" convene a 
meeting of creditors for a day not 
less than 21 days nor more than one 
month after his appointment and specify¬ 
ing^ the place and hour and must advertise 
notice of the meeting once in the Official 
Gazette and once in some local newspaper 
circulating in the district where the re¬ 
gistered office or principal place of business 
of the Company was situate. At this meet¬ 
ing the creditors are to determine whether 
an application shall be made to the Court 
for the appointment of any person in place 
of or jointly with the liquidator appointed 
by the Company and if the creditors so 
resolve an application may be made 
accordingly to the Court at any time 
not later than 14 days after the date of 
the meeting by any creditor appointed for 
the purpose at the said meeting. Under the 
Indian Companies Act provision is made 
that the Court may by order at any time 
extend the time for making an application 
such as is hereinbefore referred to for such 
period as the Court thinks proper. On 
such an application being made the practice 
in England is and (in my opinion it is 
desirable that the same practice should be 
followed here) to require an affidavit by the 
liquidator appointed by the Company prov¬ 
ing that the meeting of creditors was duly 
convened and an affidavit by the Chair¬ 
man of the meeting stating the number of 
creditors present, the total amount of debts 
owing to them, the number of creditors 
voting for or against any resolution and 
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the total amount of debts owing to them 
ia^each case and if a resolution for the 
appointment of a liquidator has been 
passed whether there has been any solicita¬ 
tion on behalf of the person nominated. 

On the application being heard the 
Court may remove the liquidator appoint¬ 
ed by the Company and appoint another 
person or maj^ appoint some person to act 
jointly with the liquidator appointed by 
the Company or make such other order as 
having regard to the interests ofthecredi- 
tofis and contributories of the Company 
may seem just. 

These being the provisions of the law on 
the subject, Mr. Page who appears for the 
Khardah Company Limited has referred me 
to three case.s in support of his application. 
Tte first is the case of In re Indian 
Zoedone Company (1) where the Court in a 
case where there was a question whether 
the sole voluntary liquidator had _ been 
properly appointed confirmed him in the 
office in order that the question 
might be quieted. This was a case under 
8ub-s. (2) of 8. 141 of the English 

Companies Act of 18d2 which corres¬ 
ponds with sub-s. 8 of s. 207 of the Indian 
Companies Act. In my opinion looking 
at the facts of the case refeiTed to it has 
no bearing upon the present application. 
The next case upon which reliance was 
placed, by Mr. Page is that of 
Sunlight Incandescent Gas Lamp Co. (2) 
where the facts were as follows; A Company 
went into voluntary liquidation and two 

persons Band Af were appointed liquidators. 
B having retired F was appointed liquida¬ 
tor in his place to act with M. M appli¬ 
ed for leave to take certain misfeasance 
proceedings but was opposed by F and 
thereupon the registrar made an order ap¬ 
pointing K additional liquidator to act 
jointly with M and F. Mr. Justice Wright 
held that s. 141 of the English Companies 
Act, 1862, was sufficiently wide to give the 
Court power to appoint K in the circum¬ 
stances set out. In mv opinion this case also 
has no bearing on the present application. 
Mr. Page’s third case wasthatofinre dBuon, 
Johnson & Foster Ltd., (3) where the facts 
were as follows: One Birkenshuw was ap¬ 
pointed liquidator in a voluntary winding 


(1) (1884) 26 Ch. D. 70; 53 L. J. Ch. 468; oO L. T, 

547; 32W. R. 481. - rr a^r 

(1900) 2 Oh. 728; «9 L. J. 83 L T. 406. 

(3) (190U 2 K. B. 327; 73 L. J. K. B. 763, 91 b. 1. 
66; 20 T, L, R. 493; 53 W. R. 285. 


Up. The proceedings at wliich he was ap¬ 
pointed lic[uidalor were set aside as invalid, 
ab initio by Mr. Justice Farwell. Birken- 
shaw thereafter put forward a claim as a 
creditor for work done and expenses in¬ 
curred by him while purporting to act as 
liquidator. 'Fhe (^ourt (Lord Alverstone, C. 
J., Wills and Kennedy. JJ.,) held that 
Birkenshaw was not entitled to be paid any- 
thing for services rendered as liquidator 
but in so far as any work by him had 
been useful to the Company for business 
purpose unconnected with the volun¬ 
tary liquidation or had been used by 
the official liquidator in the subsequ¬ 
ent. Company winding up with full 
knowledge of the facts he was entitled to 
claim reasonable remuneration. This case, 
as I read it, is against Mr. Page’s contention 
and does in no way support the present 
application. To my mind the decision of the 
question raised in the present applieation 
turns entirely on the provisions of sub- 
cls. (2) and (3) of s. 209 of the Indian Com¬ 
panies Act. No doubt in a proper case I 
can extend the lime for making an appli¬ 
cation for the appointment of a person as 
joint liquidator but I doubt very much whe¬ 
ther having regard to the language of the 
section, I have power to make such an ap¬ 
pointment as is prayed for with retrospec¬ 
tive effect from the 4th July 1921. In my 
view when an application is made undei 
sub-cl. (2) of s. 209 of the Indian Companies 
Act the Court, if I may say so. is not re¬ 
quired to register by a formal order the 
recommendation of the creditors of the Com¬ 
pany as to the person to be appointed joint 
liquidator. The Court may or may not act 
under sub cl. (3) ofs. 209 on the resolution 
of the creditors. The matter is entirely dis- 
cretionerv with the Court and m England 
no appeal is allowed against the order which 
the Court may make on such an applica¬ 
tion (s. 188 of the English Companies 

Act) It follows, therefore, that till an order 
is made appointing a person to act as 
joint liquidator such person cpnot take 
upon himself the duties of a joint liquida¬ 
tor, and. therefore, the assumption of the 
duties of a joint liquidator on the part of 
such a person does not give him any rights 
whatsoever. The fact that the Court made an 
order on the 5th September 1921 approving 
a scheme of arrangement for the sale of 
the assets of the Company on the appli¬ 
cation of Messrs. Day and Allan m ignorance 
of ^he fact that Mr. Allan had not been ap- 
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pointed liquidator cannot affect the deter¬ 
mination of the question raised on the 
present application. The proviso to sub- 
cl. {2l does not in any view enable me to 
make the order prayed for. 

The conclusion to which I have come is 
that I liave no jurisdiction to make an ap- 
poinlmeiit such as is prayed for with re- 

tros|aM-;ive effect from the 4th July 1921. 

I do not propose to deal wiUi the matters 
relating to question of remuneration etc., 
raised in the athdvait on l)ehalf of Cham- 
palal Gunchaudlal for in my opinion they 
do not arise at the present stage. 

The result, therefore, is that the applica¬ 
tion must stand dismissed with costs, 
z. K. Application dismissed. 


ALLAHABAD HIGH COURT. 

(’iviL Ktvisios No. 2 OF 1925. 

May 8, 1925. 

Preseat;—Sir Grimwood Mears, Kt., 

Chief Justice. 

HARBHAJAN LAL —Plaintiff 

—Applicant 

HAU CHARAN LAL and another— 

DEFliNDANTS-O pPuHITE PakTY. 

Contract Act (IX of l87J\,s. 2—Contract—Proposal 
and acceptance—licuwd offered to person fulfilling 
certain conlitions—Person fulfilling conditions, 
whether entitled to recover. 

A young boy of 13 or 11 j-ears of age ran away 
from his father’s home and tlie father issued a hand¬ 
bill offering a certain amount as a reward to any¬ 
body wlio found tlic boy and brought him homo. 
Plaintiff found the missing boy and brought him to 
his fallier. The father refused to p^y the reward and 
plaintiff brought a suit to recover the amount of the 
reward; 

Held, that the liand-bill was an offer open to the 
whole world which could be accepted by any person 
who fultillcd the conditions contained therein, and 
that the plaintiff having fulfilled the conditions of 
the hand-bill was entitled to recover the amount of 
the reward offered. 

Civil revision from an order of the Judge 
of the Court of Small Causes at Bareilly, 
dated the 9th October 1921. 

Dr. K. N. Katju, for tlm Applicant. 

Mr. Hazari Lai Kapoor^ for the Opposite 

JUDGMENT.— This application in re¬ 
vision must be allowed, the decision of the 
learned Judge of the Court of Small Causes, 
Bareilly, set aside, And judgment entered 
for the plaintiff for Rs. 500. It is a curious 
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case. A young boy of 13 or 14 years, Ram 
Kishen, ran away from his father's home 
at Baheri on the 9th of June 1924. The 
father eventually issued a pamphlet, offer¬ 
ing a reward in these terms:—“Anybody 
who liiids trace of the boy and brings him 
home, he wilt get Ks. hUJ.” That is the 
translation that has been put to me as the 
correct translation, and there seems to be 
no substantial difference about the matter. 
It happened that one of these hand-bills 
came into the possession of the plaintiff, 
and the plaintiff’ undoubtedly had the boy’s 
name in his memory. On the lUth of July 
the plaintiff' was at the dkaramsata ot iiiQ 
Bareilly Junction Railway Station. There 
he saw a boy, overheard part of a conversa¬ 
tion, realized that the boy was the missing 
Ram Kishen and promptly took him to the 
Railway Police Station, wliere he made a 
report and sent a telegram to the boy's 
father saying that he had found his son. 
The question is whether he had not sub¬ 
stantially fulfilled the terms offered. The 
hand-bill was an offer open to the whole 
world and capable of acceptance by any 
person whofulfflled the condition. The real 
condition of the promise in the hand-bill 
was‘‘J will pay Ks. 5U0 to any oue who 
finds my son and brings him home." I am 
of opinion that the plaintiff substantially 
performed the condition and that the judg¬ 
ment of the Small Cause Court is extremely 
artiticial. In these circumstances that 
decision must be reversed and there must 
be a decree in favour of the plaintiff for 
Rs. 50) with cosLs and fees on the higher 
scale. 

z K. Application allowed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 140 of 1924. 

June 12, 1925. 

Present;—Sir Grimwood Mears, Kt., 

Chief Jusiice, and Mr. Ju'^lice Sulaiman. 

NAGESHWAR RaI-DefbndaNT— 

Appellant 

versus 

NAND LAL AND arnaRS—P laintiffs— 

Rkspondbnts. 

Transfer of Property Act (IV of ISSi), s. 6S Mor^ 
gage—Lirove planted by mortgagee ,whether 
Consent of mortgagor, absence of-—Redemptioii 
gagor, whether entitled to grove — Compensation ,vine“ 
ther payable. 
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A grove planted by a mortgagee in possession of 
the mortgaged land forms an accession to the morl- 
^ged property witliin llio meaning «'f s. of the 
Transfer of Property Act. '1 he acc< ssi< n the grove 
as it stands ami not merely the timi)--r of ih ■ tiv€S 
constituting the grove. The grove as it stands cannot 
be enjoyed separately from the land, or at least it 
ca;inot bo so enjoyed without d-lriment to the land 
its'lf. Therefore, unless the grove has been planted 
with the consmt of the mortgagor or was j>laut.dfor 
til© preservation of the laud from destruction, forfei¬ 
ture or sale, the mortgagor is entitled to the grove on 
I'edemption of the laud without pa> meni of compensa¬ 
tion to the mortgagee. 

Letters Patent appeal against a judg¬ 
ment of Mr. Justice Daniels, dated the 26111 
June 19-4. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. A. P. Pandeij, for the Respondents. 

JUDGMENT.— This is a defendant's 
appeal arising out of a suit for redemption. 
The only point in dispute that remains for 
our consideration is as regards the grove 
which was planted by the mortgagee on the 
land during the continuance of the mort¬ 
gage. The Courts below have held that no 
consent of the mortgagor for the planting 
of this grove was established and a learned 
Judge of this Court has declined to go 
behind that finding of fact. We agi ee that 
in second appeal that finding cannot be 
challenged. 

The only other point that has been argu¬ 
ed is that the mortgagee is entitled to 
cut away the timber and clear the ground 
of all trees. It is contended that the case 
falls under the second portion of s. C3 of 
the Transfer of Property Act and tliat tjiis 
is a case where there has been an accession 
to the mortgaged property Avhich is partly 
capable of separate possession or enjoyment 
without detriment to the principal pro¬ 
perty. This ai gument is based on the con¬ 
tention that a grove is capable of two uses. 
It may be used as a grove and the produce 
of it may be appropriated, or the trees may 
be cut down and its timber may be appro¬ 
priated. It is, therefore, argued that inas¬ 
much as the mortgagee can cut down the 
trees and appropriate the timber independ¬ 
ently of the land, he is entitled to do so 
under the second portion of s. 63. A learn¬ 
ed Judge of this Court has not acceded 
to this contention on the ground that the 
cutting of the trees would be detrimental 
to the principal property within the mean¬ 
ing of that section and also that the enjoy¬ 
ment for w’hich the appellant contends 
Would not be an enjoyment of the accession 
as it now exists, but of the trees in a- 
.mutilated condition^ 


It is true that from the point of view of 
the mortgagee the grove may l)e capable of 
enjoymeni inthesc* two \va\.s and if ihe op¬ 
tion wore to icsl wiili him eniiioly he may 

sav lliat lie would c'ut ixwnv l!:e tn-es and 

» 

appro|)iiate the timber; but Iroiu the point 
of view of the mortg.igi'i'. tin* giove as it 
stands canii'it be enj -yod s -paia’ely from 
the land. The accession to the mortgaged 
property is the gro\easit stands, and not 
onlv the timl^er. If this accession is not 
capable of separate ) o.^sc ssion or enjoyment 
the mortgagor would l^e entitled to have 
it. unless the mortgagee esdiblishes that 
this grove was jdanted fur tlie pie-crvation 
of the principal property from destruction, 
forfeiture or sale or was made with the 
consent of tlie mortgagor. These excep¬ 
tions have not been established in this 
case. Furthermore, we are of opinion that 
even if the trees of the grove after they 
were cut down are to be treated as an- 
accession capable of separate possession 
or enjoyment, they cannot be so possessed 
or enjoyed without detriment to the princi¬ 
pal property. About 110 large mango trees 
overthiiiy years of age stand on an area 
of 1 higtia 8 6is«'ns of land. If the mort¬ 
gagee were merely to cut away the 
trunks of the trees, the land would not be 
restored to its former condition. Unless 
the whole place is dug up so that all the 
roots are completely removed, which does 
not appear to be practicable, there would 
remain a peiiTiaij6iit detriment to the lund 
owing to the existence of llie deej) roots. 
If it is not practicable to remove all the 
roots, the accession cannot be separately 
possessed and enjoyed without detriment to 

the principal property. 

We, Iheresore, hold on both these grounds 
that the mortgagor is entitled to have the 
grove without paying any compensation in¬ 
asmuch as it was planted without his con¬ 
sent. 'I he appeal is accordingly dismispd 
with costs including fees on the higher 

Appeal dismissed. 
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RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 39 

OF 1924. 

December 12, 1924. 

P?-esenf.-—Mr. Justice Young and 
Mr. Justice Brown. 

T. HUSSiMN— Appellant 

versus 

CHIN CHONG— Respondent. 

Cii’ii Procedure Code ,.Ut V of IWiS}. s. i'r'i-Surety 
bond, construction of—Operative part and recitals, con¬ 
flict between- Rule, applicable. 

Where both the recitals and the operative part of a 
deed are clear and unambiguous, hut they are incon¬ 
sistent with each other, the operative part is to be 
preferred. 

The respondent be(;ame surety fi>r the production of 
the judgment-debtor before the Court on a particular 
date oral any time when lie was called on to do so. 
The bund executed by him contained a recital that the 
bond was required for the appearance of the judgment- 
debtor at the execution proceedings on the date men¬ 
tioned or for further orders. Respondent produced the 
judgment-debtor before the Court on the date mention¬ 
ed in the boinl and no order was made for his further 
appearance : 

held, that the respondent had fultilled the condition 
of the bond by producing the judgment-debtor on the 
date mentioned in the bond and that the mention of 
execution proceedings or for further orders in the 
recitals of the bond did nut lay any further obligation 
upon the surety than that which was described in the 
operative part. 

Civil miscellaneous appeal from a decree 
of the Rangoon High Court on the Original 
Side in Civil Regular No. 241 1923. 

Mr. N. C. Sen, for the Appellant. 

Mr. Doctor, for the Respondent. 

JUDGMENT .—In our opinion the 
learned Judge on the Original Side was 
perfectly right in holding the condition of 
the bond to be fulfilled. 

The condition was to produce the judg¬ 
ment-debtor before the Court on the 14th 
of December 1923 or at any time that he 
was called on to do so. If he did that it 
was provided that the obligation should 
be void. The sureties did produce the 
judgment-debtor before the Court and no 
order was made for his further appearance. 
The condition of the bond was, therefore, 
fulfilled. 

The recital, however, provided as follows: 

"Whereas.it was directed by this Court 

that the execution of the decree should be 
further stayed for three weeks upon the 
defendant getting two sureties to enter into 
a bond for the decretal amount and costs 
for the appearance of the said defendant 
at the execution proceedings on the 14th of 
December 1923 or for further orders." 

Sat the law is that if both the recitals 


and the operative part of a deed are clear 
and unambiguous, but they are inconsistent 
with each other, the operative part is to 
be preferred (Norton on Deeds, page 181). 
WJiere the operative part of tlie deed uses 
language which admits of no doubt, it cannot 
be controlled by the recital [per Leach, _M.R., 
Bailey v. Lloyd (1;]. When the words in the 
operative part of a deed of conveyance are 
clear and unambiguous, they cannot be 
controlled by the recitals [per Pattison, J., 
]Valsh V. Trevanion (2jJ. Here the operative 
part of the deed was perfectly clear and 
unambiguous—that he should appear before 
this Court on the 14th December 1923 or 
at any time he was called on to do so. , 

It said nothing about his appearance at 
execution proceeding or for further orders. 
The Court did not call upon him to appear 
again at a subsequent date and we are of 
opinion that the sureties discharged the 
condition of their bond and must dismiss 
this appeal with costs—four gold mohurs. 

z. K Appeal dismissed. 

(1; (1829) 5 Rus. 330; 7 L. J. Uh. 98; 38 E. R. 1051; 
29R. R. 30. , •. 

(2) (1850) 15 Q. B. 733: 19 L. J. Q. B. 458; 14 Jur. 
1134; 117 E. R. 636; 81 R. R. 775. 


CALCUTTA HIGH COURT, 

Appeal FROM Original Civil JuriswictioK 

No. 12 OF 1924. 

December 16, 1924. 

Present :—Justice Bir Ewart Greaves, Kt., 
and Mr. Justice Chakravarti. 
SADASOOK KOfHARl— Plaintiff- 

Appellant 

versus 


CHAITRAM RAMBILASH— Defendant- 

Respondent. 

Sale of goods—Construction of document—Contract 
specifying place of del\vei'y- Goods destroyed after 
shipment but before delivery — Property, whether 
to buyei—Liability of buyer for price of 
Shipment of portion of goods contracted to be sola, 
whether performance of contract. . 

Plaintiff contracted to sell one thousand bales^ o 
jute to the defendant, shipment to take place during' 
certain months. The goods were to be delivered a 
“Buyer's Mill-ghat or Press-house by Rail or Ste^® 
and,or Flat.” The plaintiff shipped live hundred 
bales of jute on board a certain Flat and the 
of Lading was made out in the name of the 
as consignee. The Bill of Lading was 
the defendant in accordance with the ^ 

contract but payment was delayed by the def^dM 
and in the meantime the Flat on which the 
been shipped caught fire before arrival at thepw*’# 




911 


[88 i. d. 1995] 


SADASOOK KOTHARI V. ^HAlTRAU RAUUILASH. 


if! 8 Miil'ghat or Prcss^houso and tlie goods were 
destroyed. In a suit hy the plaintiff to reeover the 
price of the goods; 

Hcldf ^1) that under tlie coutracl the properly in 
the goods was not to pass to the dofoadant until the 
goods were delivered at the defemlanfs Mill-ghat or 
Press-house tind that consequently the defendant was 
not liable for the price* of the goods inasmuch as the 
goods had been destroyed before delivery and pro- 

f )erty in the goods ha*d not passed to the defendant- 
p. 914, col. 1. ) 

(2) that the contract for tlie delivery of one thousand 
bales of jute was one indivisible contract and was not 
performed by shipment of live hundred bales and 
that for this reason also the plaintiff was not entitled 
to recover, [p. 915, col.-l.j 

Appeal from a judgment of Mr. Justice 
Buckland, dated the 4th December 1923. 

Mr. S. R. Das, Advocate-General, Messrs. 
C. Bagram, S. N. Danerji and S. C. Bose, 
for the Appellant. 

Sir B. C. Mitter^ and Messrs. S. M. Bose, 
and A. C, Ghose, for the Respondents. 

JUDGMENT. 

Greaves, J.—This is an appeal by the 
plaintiff in the suit from a judgment of Mr. 
Justice Buckland, dated ths 4th of Decem¬ 
ber, 1923, dismissing the plaintiff’s suit. 
The facts which I shall shortly state are as 
follows: By a contract dated the 31st July 
1919, to the terms,of which 1 shall presently 
refer, the plaintiff, who is the appellant 
before us, sold, and the defendants, the 
respondents before us, purchased 1,000 
bales of Naraingunge jute. According to 
the terms of the contract shipment was to 
take place during August and/or September 
1919. On the 23rd September 1919 in pur¬ 
suance of the contract the plaintiff shipped 
500 bales of jute on board the Flat Dwarka. 
The Bill of Lading in respect of these bales 
was made out in the name of the defendants 
as consignees. On the 25th September 
1919, according to the case for the appel¬ 
lant, the usual documents were presented 
through the International Banking Corpora¬ 
tion to the defendants for payment of 90 
per cent, of the value in terms of the con¬ 
tract. Some dispute has taken place as to 
Whether the Bill of Lading was with the 
documents that were presented and this is 
one of the points which I shall deal with 
later. The defendants pub off payment of 
the 90 per cent, on the 25th September on 
the ground—so the appellant alleges—that 
there was no policy of insurance in respect 
of the 500 bales. On the same date, namely, 
25th September, the Flat Dwarka caught 
fire and the jute was destroyed and the 

suit out of which this appeal arises was 


brought by the present appellant to reeover 
the value of thegoods,namely,Rs. 42,499-(i-0 
The contenUoa of the appellant is that the 

propeity in tlie goods jjassed to tiie respond¬ 
ents when they were shi[>ped on boanl the 
rlat Dwarka. The respondents on the 
other hand contend that all tlm terms and 
conditions of the contract were not fulfilled 
merely by the shipping of the bales of jute 
on board the Flat Dwarka and that ac¬ 
cordingly on the 25th September when tlie 
ffre took place the property in the hales of 
jute had not passed to them l>ut they were 
still the property of and at the risk of the 
plaintiff and they say that if the shipping 
of the bales of jute amounted to appropria¬ 
tion it was merely a conditional appropria¬ 
tion which did not have the effect of pass¬ 
ing the property in the jute until the other 
conditions in the contract were fuliilled. I 
now turn to the contract itself. It is, as I 
have stated, dated the 31st July 1919. It 
is signed by the brokers and addressed to 
Sadasook Kothari, the appellant. Tnereby 
one thousand bales of Naraingunge jute, 
each bale weighing about 3'> maunds, were 
sold at rupees twenty and annas eight per 
Calcutta Bazar maund delivered free “at 
Buyer s Mill-ghat or Press-house by Rail 
or Steamer and/or Flat.” Then follows 
a provision with regard to the weight 
which was guaranteed at the buyer’s Mill- 
ghat or Press-house. The shipment, as I 
have already stated, was to take place d ui ing 
August and/or September 19l9 and the costs 
of cartage were to be deduced from the 
seller s Margin Bill. So far as the payment 
is concerned the contract provides that 90 
per cent, of the value of the goods was to 
be paid against the Railway receipts and 
the balance 10 per cent., on Press-house 
receipt. Then follows an arbitration clause 
to which I need not refer and in the margin 
of the contract these words are found: 
“1,000 bales at Rs. 20-8 0 per Calcutta Bazar 
maund. Delivered at Strand Bank Press, 
Cossipore." Now, the whole question in 
this suit turns upon the construction of the 
contract of the Slst July 1919 and in my 
opinion it is idle to discuss whether the law 
with regard to the sale of goods is similar in 
India to that in Fngland or the incidents 
of C. I. F. contracts or to cite cases dealing 
with sale of goods in other countries, 
because the real question that we have got 
to decide is what upon the true construction 
of the contract before us was the azrange- 

ment of the parties, namely, whether the 
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contention of tlie appellant i3 correct that 
the property in tlie goods passed at the 
time when the goods were placed on boaid 
ttie Fiat l)d'<ir!:a or wliether the conten¬ 
tion of the ivs[K)ndents incorrect that the 
propertv had not i>assed at the tiine of tlie 
tire on the 25th September because upon 
the true construction oE the contract there 
were other terms still to be performeil and 

until such terms were fultilled tlie property 
in tlie goods reinaitied with the seller, the 
appellant, and did not pass to tlie buyers, 
the respondents. Now, the appellant con¬ 
tends before us that the words in the first 
clause of the contract in the printed copy 
before me, namely, the word, “Delivered 
free at Buyer's Mill-ghat or Press-house by 
Rail and/or Steamer and/or Flat," do not 
mean that the contract was not performed 
until delivery took place at the Mill-ghat or 
Press-house but that the reference to the 
Mill-ghat or Press-house merely means 
that the delivery there was to be free 
so far as the buyers were concerned, and 
that there was no obligation on the appel¬ 
lant to deliver these goods there, that is to 
say, itre;illy comes to this that the appel¬ 
lant says that his obligations under the con¬ 
tract were fierformed when he had placed 
the bales of jute ou a steamer or flat whose 
destination was the Press-house of the re¬ 
spondents, namely, Strand Bank Press at 
Cossipore. Tlien so far as the words in the 
margin are concerned, namely, “Delivered 
at hlrand Bank Press, Cossipore," the ap¬ 
pellant contends that these words do not 
import a condition that the contract was 
not completed so far as the appellant was 
concerned until the goods had reached the 
Btrand Bank Press at Cossipore but that 
they merely mean that the price of the 
goods at thisplace was Rs. 20-b-0perQiaund. 
The appellant complains that the learned 
Judge in the First Court has wrongly relied 
upon certain Jinglish decisions which are 
referred to in his judgment and contends 
that upon his constiuction of the contract 
the case is covered by the provisions 
of the Indian Contract Act, namely, ss. 83 
and 91. Section 83 provides that where the 
goods are not ascertained at the time of 
making the agreement for sale but goods 
answering the description in the agreement 
are subsequently appropriated by one party 
for the purpose of the agreement and that 
appropiialion is assented to by the other, 
the goods have been ascertained and the 
sale is complete. Section. 91. provides that 


a delivery to a wharfinger or carrier of' 
the good.3 sold has the same effect as a* 
delivery to the buyer, but does not render 
the buyer liable for the price of goods 
wliicli do not reach him unle.ss tiie de¬ 
livery is so made as to enable him^ to 
hold the wharfinger or carrier responsible 
for the safe custody or delivery of the 
goods. There is no doubt, I think, if the 
construction put upon the contract by the 
appellant is correct, that by the joint 
operation of ss. 83 and 91 of the Indian 
Contract Ant the property in the bales of 
jiPe passed to the respondents when the 
bales were put on board the Flat Dwavlca 
whose destination was the Strand Bank 
Pr.‘ss at Cossipore. The appellant further 
relies on certain indications in the contract 
as bearing out the construction which he 
seeks to put upon it, namely, that the 
contract was one made in Calcutta and 
that 90 per cent, of the value of the goods 
was i>ayable in Calcutta against the Rail¬ 
way receipts and that the balance also was 
payable in Calcutta against the Pres^ 
house receipt. Numerous ca«es were cited, 
to ns in the course of tiie argument and' 
we were especially pressed on belialf of the 
appellant with two cases to which we 
think we should refer. The first of these 
is the case of Tregelles v Sewell (!)• Iti 
that case the contract was for 3U0 tons 
old Biidge rails at a certain price delivered 
at Harburgh: cost, freight and insurance; 
payment by net cash in London, 
freight, upon handing Bill of Lading and 
policy of insurance; a Dock Company s 
weighment note or Captain’s signature for 
weighment to be taken by buyers ^ ^ 
voucher for the quantity shipped. The 
head note states that it was held that 
according to the true construction of the 
contract there was no undertaking by the 
defendant in that case to deliver the iron 
at Harburgh but that his obligation was 
performed when he had put the iron on 
board a ship which was bound 
burgh and had handed to the plaintiff the 
policy of insurance and other documents j 
whereon his liability ceased and the go^s | 
were at the risk of the purchaser. | 

have had read to us the judgment of the | 
learned Judges in that case and I have | 
again perused those judgments since the 
conclusion of the hearing last afternoon. ■ 
and I think myself that the head-note | 

(1) <1862) 7 H, & N. 574; 158 E. R. 600; 126 R.; R. 
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correctly states the reasons of the decision, 
namely, that tlie decisit>n was arri^’ed at 
upon the construction of that iiartioular 
contract. I understand that, ^l)is(■a^e was 
cited to us as an authority for tliC p-ro- 
position that notwithstandiu.e: the lact that 
the actual destination of the >ds was 
slated in the contract, the luopcrly in the 
goods passed when the seller had put the 
goods on board a ship wliose destination 
was at Harburgh where the gomN were to 
he delivered. It is noticeable in that case 
that the terms of the contract sperifically 
provided that payment should be made 
for the goods ut>on the production of cei- 
tain documents and upon the goods being 
placed on board a ship and upon liie 
weight of the goods so shipped being 
established as indicated in the contract. 
In my opinion that case cannot be taken 
as laying down any general rule but must 
be taken as a decision upon a particulai 
contract which was before the Court upon 
which thev held that the seller had per¬ 
formed all his obligations and wa.s entitlca 
to payment when he had placed the goods 
on board a ship de.-^tined for llarburgh and 
that, it was immaterial so far as lie was 
concerned whether the goods snhsequen 1> 
reached their destination or ^ 

other case to which we were referred ^\as 
the well-known case of Budische .\ni 
Und SodaFahrikv. Basle Chenucal \\oyks, 
Bindschedler (2). In that case a trader in 
England had sent an order to the 15asie 
Chemical Works in Switzerland for cei tain 
goods and asked that these should )e sen 
by post at once. The manufactuiei in 
Switzerland handed the goods to a loi- 
warding agent instructing the agen 
wait for further directions from Lun Ion. 

The forwarding agent without 

such instructions posted the ‘ 

the question that arose was whe 
goods when posted were at .| 

purchaser in England or ^ tUp 

Jemained at the risk of 1 ed 

Basle Chemical Works, until 
London. It is not necessary. I ^ 

refer to the actual point \ ^ 

suit was brought, „„ment of 

happened amounted to an infn » .-^ose 
Letters Patent, but for our P; 

it' i&Bti<Boient to consider what “nclus o^ 
■-was’ artived • at with regard to he pa.sin„ 

■ of the gdods. In that contract the London 

(2) (18!)8) App. Cas. 200; 67 U J- 
678; U T. h. K 82; U E. P. 0.91-J; 16 M . R- 
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trader had asked tliat the goods should be 
sent by p 'st ami accordingly it wa.s held 
tljal tiiivcily ilic gt'Oils w<-A' pbiced in UiC 
publ, U dM mit maltcr wliriiier by Ibe 
It'i'v,ai((ing agcnl <'r liy the si ller cf the 
guods, llie piupeity in the goods no lonyer 
j'emained in the Mdler lull p:i>.si‘d ul once 
to (lie Imyer iuul that the goods in tumsit 
Were at bis own risk, lliat decision again 
reaby seems to me to depend upon ilie 
coiisiiuctiuu of the contract which was 
befoie liie Court, and we think that it 
cannot be taken as laying down any genc- 
liil pi(-posilion. 1 have smted the cmilen- 
tiun ul the appellant upon the consli action 
of the contract before us and 1 now turn 
to the contentions of the respondent.s. 

What they say is tliat according to the 
true consli'ucliou of the contract it was a 
contract for delivery of 1,000 bales of jule 
at the Press-house of the buyers am that 
until the goods had arrived at the I ress- 
house bv steamer or Hat the earners were 
the agents of the sellers and not of the 
buyers, that is to say. that no properly in 
Uie goods i.a.-sed inerely by placing be 
Koods on the btcamer or lUil but Hut I ic 
goi erty in the g"ods did not pass nn il 
lliev icaclicd llieir de..,iinalion, naiinlj-, 
hirand Bank J’less at Cossipoic J he coii- 
tciilioii rras lait succiiielly by the k-ained 
Counsel for the respondents and i uu 

read his own woros.^ llis 
was this that where in a conliact the 
ul ice of delivery is indicated the de iveiy 
fo a canier does' not amount to fnllilment 
of the contract at all and that in such a 
case, tliat is, where the destination is iii- 
flicu'ted the carrier is the agent of tlie 
' seller and not of the buyer; 1>ut thy where 
'". place is indicated, if you perform all 
the tenn.s I hat you are bound to perfoiiu 
all the terms incumbent on the seller have 
been performed and the carrier is he 
a„eiit of ihe buyer and not of Hie sellei. 
stress was further laid by tlie learned 
Counsel for the respondents on the fact 
tliat the contract in suit was not a C. I f . 
con laS il which the tender of the Bill 
o? LaSn" togetlier with a policy of insur¬ 
ance wUhou! an actual tender of he 

sullicient performance of the 

S'ber-s pu-t under the con ract, but that 
sellers t comiact the goods 

^‘ m'relv- imts^ he tendered and that the 

mere tender of the (lociimeiits is not s ifli- 

ineie tena ^„oilier way of putting 

^^e reBpondeuts° cbueiitioii upon the cou- 
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stniction of the contract, namely, that if you 
lead the contraet in its natural meaning it 

means that Hie contract was not perfoimed 
so tar as the seller was conceined until the 

goods had reached their destination ntitned 
in the contract, namely, Straml Kank Press 
at Cossipure. We have .stated the two con¬ 
tentions on the ronstruclion of the contract 
urged respectively by the appellant and 
respur,dents and the conclusion we have 
come to IS that the decision of the learned 
•'itdge i,s correct and that upon the true 
constiuclicn of the contract the propertv in 
the goods did not pass when thev were 
idaced upon the Flat D^iarka foV con- 
^eyance to the Strand Bank Press at Cos- 
sipore, but that something remained to be 
done, namely, actual delivery of the goods 
Biemselves at the Strand Bank Press at 
Cossipore. This is the main point which 
was argued before the learned Judge in 
tiie Court below and which was argued 

points 

*viUuhfrn*^^°'^'^ ^nd it is necessary to deal 

The .second point is the contention put 
orwa.d on behalf of the lespondents that 
tlie Lilli of Lading m respect of the goods 
did no aecom,.a.,y the oti er dtcnn ents 
«he , the dematid for payment was made 

1 he ; V Banking Coil oiation. 

lie kaiiied ^ udge liae ccn e to a cc.nclusicii 
agaiijst legrondejits on this roii^t and l.e 
stiueb that the usual documents were t re 
sented to Uie defendants on the dcmand for 

Vayimntot 90 percent, to the Baurit is 

fhk^rnr^^ resj'ondents that 

this conclusion is wrong and we were refer¬ 
red to various passages in the evidence as 

on this point was notcoirect. Ihe first 

U?nTin°th;'"'^"'^ -ere referred is con¬ 
tained in the evidence of Ramdult Ura- 

dhavay who was a Bill-Collecting jan.adar 

of the International Bank. In his answer 

to question ( 16 ; he states that he presented 

and that he was asked by the respondents^ 
cashier to come some other time. He states 
that he went there again an hour after and 
represented the bill to one Mulchand who 
asked him whether he had the Bill of 1 nd 

Uding was missing, but it ie impcEsille for 
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me toremelnber the nature of the paper,” 
and later on in answer to question (26) he 
states that he tliinks that llie document 
which was missing was a. paper for realising 
the goods. Then again there is a passage 
wlm-li was relied on by the respondents in 
the evideiK-e of MohendraNalh Alukerjee 
who is employed in the Bill Department 
of the International Bank. There is no doubt 
considerable force in what was urged on 
behalf of the respondents having regard to 
the apwers given by the BiJi-Collecting 
jamadar of the International Bank, but it 
IS noticeable that this point was never taken 
in the wiitten statement filed by the respon¬ 
dents and the learned Judge who saw the 
witnesses came to the conclusion that the 
document alleged to be missing w^as not the 
Bill of Lading but the policy of insurance, 

and notwithstanding the evidence to which 
we have refeiied we think, having regard to 
the omission of any statement of this kind 
in the written statement, we should ac¬ 
cept the learned Judge’s findingon this point 
andhf'ld that the Bill of Lading waspresent- 
ed to the respondents on the 26th Sep- 
tember 1919. This being so. there isno 
sul^stanee in this point. 

pf’iiit uiged was also urged 
on b( half of the respondents and this was 
that in any case, even if the contention of 
the appellant as to the passing of the piro- 
perty was correct, tlie conliart was not per- 
minied until the whole of the 1,CIO bales 
had been shipped to the lespondenle. This 
point was urged before the learned Judge 
and he came to the conclusion, relying on 
the case to which he refers in his judgment, 
that the coiitiact was divisible and that 
under the terms of the contract it was open 
to tha appellant to ship the goods by differ- 
ent shipments so long, of course, as they 
were sliipped during August and Septem¬ 
ber and that there was no force in the con¬ 
tention of the respondents that the contract 
completed until the whole of the 
J.bUU bales had been handed over to the 
carrier. J his question again depends upon 

the construction of the contract itself. The 

leading case on matters of this kind is the 
w ell known case of Mersey Steel and Iron 
-ojitpa?!?/, Limited v. Naylor, Benzon and 
Company {^). The contract in that case was 
for the supply of 5,OCO tons of steel to be 
delivered 3,000 tons monthly and the ques¬ 
tion tJ.at was delated befoie the House 

<’■ T. 
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of Lords was whether the failure to deliver 
one of the monthly shipments of 1,000 tons 
justified the repudiation of the coniraot. 
The learned Judi^es in the H mse of Lords 
came to the conclusion that upon the true 
construction of that contract the contract 
was divisible and that the mere failuie 
to deliver one of the monthly instalments 
did not justify the repudiation of the con¬ 
tract but was a claim founding in damages. 
Lord Blackburn in his speech reported at 
p. 444* states that he repeatedly asked Mr. 
Cohen, one of the Counsel eiigaged 
in the case, whether or not he could find 
any authority which justified him in say¬ 
ing that every breach of a contract, or 
even a breach which involved in it the 
non-payment of money which there was 
an obligation to pay, must be considered 
to go to the root of the contract and Lord 
Blackburn states that the learned Counsel 
failed to produce any such authorit 3 ^ Lord 
Blackburn says that there are many cases 
in which the breach may do so; and that it 
depends upon the construction of the con¬ 
tract. Accordingly for the decision of this 
question we cannot rely upon any case 
cited to 113 , however high the authority 
may bo, for we have to go to lo)k at the 
contract itself and to say whether upon 
the true construction of the contract deli¬ 
very in instalments was conteinplited. i 
confess myself that I have felt consideiable 
difficulty so far as this question is concern¬ 
ed but the conclusion I have come i?’ 
that upon the true construction of this 
contract the contract was one and indi visime 
and that the concract was not performed 
until 1,000 bales of Naraingunge jute were 
delivered at the Strand Bank Press at 

^ There is a minor point to which also I 
ought to refer, namely, the terms of the 

Bill of Lading itself If "'e are wrong m 
our construction of the coniiaU and p 
the true construction thereof the 

in the goods passed a /s 

onboard the Steamer Dwarka, ^^en itis 

contended that the last portion of s. 91 of 

the Indian Contract Act has not 

plied with and that the 
must fail on this ground. I have already 
referred to s. 91 and it unnecessary to 
read it again but the portion to which 1 
desire to refer is the latter portion, namely, 

that a delivery to be a good ^"*^0 

be a delivep^ which enablFS the^ bu^er jo 

t*ago of y A. 0. '134—L^ 
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hold the wharfinger or the carrier responsi¬ 
ble forlhe safe custofJv or deliverv of the 

• » 

go )ds 111 the Hill of Luling befoie us there 
is a provision that the sliipment is to he on 
account of aid nt the jisk of tie* shipper, 
that is to say, the appellant hetore us and 
there is one edause, el. (5j of tin* contiaM, 
reining to the liahiliyvof the carrirr for 
loss or dam ige and it is aeeoniingly urged 
that if the construction of the contract con¬ 
tended for by the appellant, is correct, 
having regard to this provision in the Bill 
of Luiing to which I have referred, the seller 
is not in a position to hold the carrier res¬ 
ponsible for safe custody or delivery of the 
goods. This is a minor point and was 
not really pressed before us, hut we only 
mention it because it was raised in the 
argument by the learned Counsel for the 
respondents; but in the view we take 
upon the main i'^sues in the case it is not, 
1 think, necessary to come to any decision 
on this point. 

The result is that we think that the learn- 
ei Judge’.s reading of the contract was 
correct, and in this view the appeal fails 
and is dismissed with costs. 

Chakpavapti, J.— 1 agree. 

dhie whole question turns upon the cou- 
struction of the contract before us. As I 
agree with my learned brother in the view 
that he has taken of the contract I do not 
think it necessary to add anything further. 

7 K Appeal dismissed. 


ALLAHABAD HIGH COURT. 

bECONU Civil ApfevL .vt>. 7 s)0of 1J23. 

May 15. 1925. 

PresentMr. Justice Boys and 
Mr. Justice Ashworth. 

BHIKKI MAL—Dkfbnua.nt—Appellant 

versus 

L(i/a lUGHUBIR SUVGH and another— 

Plaintiffs—RespoNubnis. 

\'cnotiable Instruments Act (XXVI of 18SI), s. t6 (fb 
—Hundi, suit on~Non-presentment-Damage to 

drawer, absence of—Burden of proof. 

The burden lies heavily on a person suing on the 
basis of a hundiio prove that the drawer could not 
have suffered any damage owing to non^presentment 
of the /mail for paymeut. It will onlv be held iii 
vprv exceptional circumstances Hut the dniwer could 
not have suifered any damage owing to non-prvjsent- 

“^Second appeal from a decree of the 
Additional Judge, Meerut, dated the zud 
of February 1923. 
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Dr. 7v. -V. Kafjii, for the Appellant, 
ilr, Nt hal Chauil, for the "Respondents. 
JUDGiViENT.—I'liis is a defeinlant'.s 
apiH-ai. '1 he siii: uas one to recover nionty 
onnhuivii drawn in favour of tl'C payee, 
the I laintilf, at Mnzalfarna^ar. It was drawn 
on ihe 5tlt of May 1920 and was payable at 
sijzliltiii Dina Naih-Jasiaj of Deldi. 

Botii the Courts below have held, as a 
ma-ter of fact, that there was no presenta¬ 
tion. in fact. This under s. GI of the 
Xeaotiable instrnnients Act would have 
Siitlieed by itself for a dismis.'-al of Ihe 
suit. 'I'iie lower Appellate Couit. l:owev( r, 
arlded “I am i.tvertludes.soff pinion.tliat ilje 
plaintiffs are equitably entitled to leeover 
their money. Admittedly the defendant-ap¬ 
pellant had taken back his money fromtlie 
tirm of Dina Nath-Jasraj and he could not, 
therefore, suffer damage for want of presenta¬ 
tion." The learned Judge was i)resumal>ly 
refeiring to s. 70 (d) of the Xegotiahle 
Instruments Act. We think that he is 
wholly wrong in assuming that the de- 
fei dant cmihl v t have sulR-red any 
damage nerely because njany montlis 
afterwards he withdrew his money from 
the film of Dina Nath-Jasraj. It is 
clear liial the burden of proof lies lieaviiy 
on the t)laintilf and we agiee that the cir¬ 
cumstances will he very exceptional iti which 
he could prove that tlie drawer could not 
possibly Irave sullered any damage. The 
burden is, however, on him and that burden 
is certainly not discharged by tlie oral 
admission of the defendant drawer that 
sometime or other subsequently he got 
back his money. If it were necessary even 
to illustrate this, it is clear that the defend¬ 
ant might say “ my money for such 
and such a period was lied up in tlie 
hands of the drawee because I 
knew I had tliis huudi out against 
me. I was unable to employ that money 
profitably in certain ventures which ofYered 
themselves to me." There is no evidence 
to this effect but it is obvious that such 
considerations might arise and it is for the 
plaintiff payee to establish conclusively 
that they could not. As he failed to do 
this, his suit must fail. The appeal is 
allowed, the decree of the lower Appellate 
Douit is set aside and the decree of the 
Court of first instance dismissing the suit 
is restored. The appellant will have his 
costs throughout including in this Court 
fees on the higher scale. 

2. K. Appeal allowed. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

SECOND Civil Appkal No. 17 of 1922. 

Januuiy 3U, 11)25. 

Pre.scH/;—Mr. Kennedy. J. C., and 
Mr. Unpcliand Hillaram, A. J. C. 
XARAIXDAS anu anotheic— 
DeI-E.ND.IMS AOS. 2 AND 3—APPELLANTS 

versus 

KHATAXMAL and o'ih:-.rs—Plaintiffs 
Kos. 1 TO 3 AND D.FEnDANT No. 1— 

Respondf>.\ts. 


Hindu La}C—Jf>int family—Alienation by managing 
cn-i,Qn‘encr—Lrg(il iieccssily—Consent of other co- 
par.'encrs, icliclhcr necessary— Ihirdo: of proof. 

'i'ho dc fario niancipng co-parcenor in a joint Hindu 
finiiiy, MiKthor he is the karta or not, is competent to 
alienate joint family proj erly for le^al necessity, and 
il is not oblig:.itory for him to obtain the express con- 
.sent of the other adult co-parceners and their consent 
may bo implied from the existence of legal nece.ssity. 
An alienation so made by him is binding on all the 
<• )-parc 2 aers including minor co-parceners, [p. 917 
eol. 2.] 

Suraj Bnnsi Koer v. Shco Persad Singh, 6 I. A. 83; 5 
C. MS; t Sar. V. C. J. 1; 3 Sulh. P C. d. 589; 4 0. L. 
K. 22G; L’Shomes L. 11.242; 2 Ind. Dec. (n. s.) 705 
(P. (' . r.’ferred to. 

Milirr V. iiunga Keith MnuHck, 12 C. 389; 10 Ind. 
Jur. 3A>; (i Ind. Dec (x. s.) 21)4 ,Chkntiram v,Narayan~ 
das, 11 lb hOj; fi Ind. Dec. (x. s.) 391), Sahn Ham. 
Chandra y. Pimp Singh, 39 Ind. Cas. 280; 39 A. 437; 
21 C. W N. G'.)8: IP.L. W. ,557: 15 A. L. J. 437; 19 
lloin. 1.. U. r.i6\ 2(i C. L. J. 1; 33 M. L. J. 14; fl917) M. 
\V.N. 43!I; ’^2 M. L. T. 22; G L. \V. 213; 44 1. A 126 
(P. C.j. Inder Chand w Bidyadkar Pandey, 63 Ind. 
Cas. 2^2; 5 P. L. J. 74); 2 P. L. T. Ill; (1921) Pat. 107, 
Dkanukdhari Singh y. Rambirich Singh, 70 Ind. Cas. 
391; 1 Pat. 171; (1;.22) A. I. U. (Pat.) 553, Brij Karain 
Rai y. Mangla Prasad Uai, 77 Ind. Cas. C89; 51 I. 
A 129; 21 A L. J. 031; IG .M. L. .1.23; 5 P. L. T. 1; 
28 C. \S’. N. 2.)1: (1921iM \V. N. G3; 19 L. W. 72; 2 
I'at. L. ii. 41; 10 0. & A. L. K. 82; (1924) A. I. R, 
IP. C.)5): 33M.L. T. 457; 16 A. 95; 20 Dorn. L. R. 
500; 110. L. J.107; 1 0. W. N. 48; 41 C. L. J. 232 
(P. C.}, relied uj on. 

Bal-xant Singh v. Rev. Rockwell Clancy, 14 Ind. Cas. 
62 ; 31 A. 296; (1912) M. W. N. 462; 11 M. L. T 344; ^ 
A. L. J. 5U9: 15 C. Ij. .7. 47.‘): 16 C. W. N. 577; 23 M. L. 
.1. 18; 14 Bom. L R. 422; 39 1. A. 109 (P. C.), distin¬ 
guished. 

'The burden is on the alienee in such a case to prove 
legal necessity, lie may prove as a fact that there 
was such necessity or prove that he lionestly did all 
that was reasonable to satisfy himself that the requir¬ 
ed n?cessity existed. The quantum of proof which is 
required in any particular case is not capable of a 
general and intlexible definition and depends on the 
circumstances of each particular case. fp. 918, col. 2.] 

Appeal against Ihe judgment and decree 
of the Fiist ('lass, Sub-Judge, Sukkur, 
dated Ihe ISthFebniary 1922, in Suit No. 28 
of 1920. 

Mr. Kivtalrai Bhojraj, for the Appel¬ 
lants. 

Mr. Srikrishondas H, LullOf for Respond¬ 
ents Nos. I and 3. 


NARA1N’DA3 ll KITATAN’MAT,. 


[88 I. 0.1925] 

Mr, T. G. I'jlphinston, for lvej)j)oii«Jeut 
No. 2. 

JUDGMENT.-Iii tins the First 
Class Sao*JuJge, 8aki;ur, lia^> fouiul iliat 
the mortgage-dee I, du^ed L^ord June I d3 
Olid execute! by Mie two broitiers Uuiidas 
(respondent No. 1) and Naraiudas ^ippel- 
lant No. 1, as managers of the joint fauiily 
consisting of themselves ami their eldent 
brother Kewalram (appellant No. 2) who 
was then absent at Adliyar in favour of 
Khatarunal (respondent No. Ij, was for 
legal necessity, and though Naraindas was 
a minor seventeen years old on that date, 
the interest of all the three brothers in 
the joint family property was lialde for the 
debt. 

Naraindas and Kewalram have filed this 
appeal. 

in the lower Court an attemi)t was made, 
by the brothers to prove that the joint 
family tie between them was dissolved, 
long before the date of the mortgage, and 
that Ramdas could not, therefore, mortgage 
the property on behalf of the family. In 
view, however, of the absurdity and false 
nature of the evidence led in the lower 
Court which was disbelieved by the Trying 
Judge, the learned Pleader for the appel¬ 
lants has very disereeiiy not lefeiied to this 
point, though it is raided in the monio. of 
appeal. I'lie first point urged by him is 

that as Ramdas was not the eldest mem^'er 

of the co-parcenerv, heconld not mortgage 
the family properly lor legal necessiiy and 
that, at any rate, he could not do so wiihont 
the express consent of the adnlt co-parcenei 
Kewalram. There is nothing in the Hindu 
Texts to limit the power of alienation for 
necessity to the “ A:ar^a ” or to the eldest 
co-parcener. Mitakshara, para, i/, Ch. 1, 
s. 1, prohibits ^n general terms even the 
father of the family to alienate immoveable 
property of the co-parcenaiy. Paiagiapli 
28 refers to the exception to this rule as 
laid down by Vrihaspati in the following 
words :— . « 

“28. An exception to it follows : hven 

a single individual may conclude a dona¬ 
tion, mortgage, or sale, of immoveable pro¬ 
perty, during a season of distress, foi the 
sake of the family, and e. 3 pecially for pious 

purposes." , . 

In para 29 Vijnaneshwara expounds this 

Text as meaning that even one person 

who is capable may conclude a gift, hypo¬ 
thecation or sale of immoveable property, 
if a clamity affecting the whole family 
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rcijuire it or the support of the family 
render it necessary, or indispensable duties, 
such as the uliseipiies of the faihe. or the 
like, make it unavoidable. 

Tiie law of Mitaksh ira generally api Hes 
to ihis Pioviiu'C. This Law in express 
term.s recognizes the riglit of a jiinioico¬ 
parcener to alienate properly, tlie tijuch- 
slone of the validitv of such alienation 
being, however, family necessiiy. 

Ordinarily the karta or the recognized 
liead of tlie family, belie the father or the 
eldest CO parcener, manages tlie family 
atTairs. He is both the de ;arc and ihede 
/ui'/o nnnager. He deals witli the jwoperty. 
Circumstances do often (‘xist when on 
account of his incajvacily, ortemporao- or 
permanent absence, or as in the case of a 
tradingconcern on account of a junior mem¬ 
ber being more competent to look after 
siicli alTairs, a junior member is reipiired 
to act as the t/e/(/c?o manager, and to deal 
witli tlie family property. He then acts as 
the accredited agent of tlie family and may 
deal with tlie family jiroperty in the same 
way and subject to the same limitations as 
lilt* ‘'/v«Wa.'' 'J’he power of tlie maiiag ug 
co parcener foaUimate familv pr(>peity lor 
legal necessity so as to bind the intrivsts 
not only of the minors, but of adult co- 
pirceiier without the e.\i>re.<s consent of 
such adult cO'ijarcener has receiveil a tardy 
recognition in our (.'ourls In Sui-aj Buvsi 
Koer V. Sheo Pemid Singh H). the d udicial 
Committee observed that it was not clearly 
settled whether an alienation by the man¬ 
ager for legal necessity but without the 
express consent of the adult co-parceneis 
tiie alienation is binding on them. 

In Miller v. Runga Nath Moulick (2), after 
examining the prior autliorities, Mitter, J.. 
held that such consent may be either ex¬ 
press or implied, and added that ‘in cases of 
implied consent it is not necessary to prove 
its existence with reference to a particular 
instance of alienation. A general consent 
of this nature maybe deducible in case of 
ur^^ent nece.ssity, from the very fact of the 
manager being entrusted with the manage¬ 
ment of the family...and that the latter 
in entrusting the management of the 
family affairs in the hands of the 

manager must he presumed to have 

✓ 

m r, r A. 88: 5 C. US; 4 S ir P. 0. J 1; Sutli P. 
C J 580: 4 C*. Ij R- 22i: 2 Shome’s L. U. 213; 2 Ind. 

^"2)‘l2a38V'l'H ' l 6 Ind. Dec. {x. s.) 

261 . 
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flelcgati^J .thf'l'iowerof pledging tlie family 
ereiit or estate, where it is impossible or 
extremes’ uicoiivenient for the purpose of 
llie eli'-iMit ininagement of the estate to 
cou'oilr theinarrl ol)t tin their consent before 
]»le»lging -^ueh cre-lit.’ In Chliotiram v 
A'.i/vnyo/n/'/.s*'3), where one of the br-'thers 
hil absent'^'l from ius native place for a 
nimber of years, and daring his absence the 
other brothers alienated a part of the faniily 
property to defray the marriage expenses 
of asister, Sargeanl, 0. J.. observed that the 
circumstances of his absence leaving his 
brothers to manage the family aft'urs raised 
a presumption that he intenrled that his 
brother should act as the de facto and de 
jure manaj^er of the family. 

In Sahu Rim Chandra v. Bhup Singh f4), 
their Lordships observed as follows : — 

"In all of the cases where it can be 
established that the estate itself that is 
under administration demanded, or the 
family interests justified, the expenditure, 
then ' those entitled to the estate are 

bound by tlie transaction.For where 

estate or family necessity exists, the 
necessity rests upon the co-parceners as a 
whole, and it is proper to imply a consent 
of all of them to that act of the one which 
such necessity has demanded ” This f)assage 
would imply that the consent on behalf 
of all, whether minors or adults may be 
presumed, in the case of necessity. In inder 
C/mndv. Bidyadhar Pandey (5), where the 
family consisted of two branches, a mortgage 
by a member of one branch of the family for 
legal necessity was held to be binding on 
both the branches. In Dhanukdhari Singh 
V. Ramhirich Singh (6), the right of the 
junior members of the family to deal with 
the property during the absence of the 
“fcarta” in jail, was held to bind the whole 
property. In the case of Brij Narain Rai 
V. Mangla Prasad i?ai (7), their Lordships 
of the Privy Council in summing up the 

(3) 11 B. 605: 6 Ind. Dec. (n. s.) 399. 

(4) 30 Ind. Cas. 280; 39 A. 437; 21 C. W. N. 608; 1 
P. L. W. 557; 15 A. L. J. 437; 19 Bom. L R. 498- 26 
0 L. J. 1; 33 M. L. J 14; a017) M. \V. N. 439; 22 M 
L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. 0.). 

(5) 60 Ind. Cas. 262; 5 P. L. J. 741; 2 Pat. L. T 111- 
(1921) Pat. 107. 

( 6 ) 70 Ind. Cas. 391; 1 Pat. 171; (1922) A. I. R. fPat) 

553 ' 

‘(7) 77 Ind. Cas. 680; 51 T. A. 129: 21 A. L J. 934- 46 
M L. J. 21; 5 P. b. T. 1; 28 C. W. N. 251: (1924) M 'w 

N. 68 ; 19 L. W. 72; 2 Pat L. R. 41; 10 O. & A L r’ 
82: (1921) A. I. R. (P. 0) 50; 33 M. L T. 457; 46 A Oj- 
26 Bom. L. R. 501; H Q. L. J. 107; 1 0. W. N. 48- 41 

O. L. J. 232 (P. C.). • ’ 


V. KHATANMAL. [88 I. 0. 1925J 

propositions as to the poiver of alienation 
of co-parcenery property as the result^ of 
authorities have laid down that a managing 
co parcener cannot alienate or burden the 
estate <}'ta manager except for legal neces¬ 
sity, but have not cpialified the proposition 
further by providing that it is obligatory 
for him tooi)tain the express consent of the 
adult C ) parcener, and it may well be 
assumed that such consent is not necessary. 

It would, tlierefore, appear that if Ramdas 
was left to manage the family affairs during 
the absence of Kewalram in Russian Terri¬ 
tory. he was competent to burden the family 
property without the express consent of 
Kewalram. 

The second point urged by Mr. Kimatrai 
is that as Naraindas joined in the deed as 
a co-executant, and as it has been held that 
he was a minor at that time, his interest 
in the property cannot be made liable. 
Reliance has been placed on the case of 
Balwant Singh v. Rev. Rockwell CAancy (8). 
But in that case as observed by their 
Lordships the mortgage was not made by 
the co-executant of the minor co-parcener 
as the manager of the family or as repre¬ 
senting tlie minor, and it could not, 
therefore, bind him. Jn the present case, 
Rimdas has purported to execute the 
deed as manager of the family and for 
family necessitjb Naraindas’ interest in 
the property can, therefore, be made 
liable provided the mortgage is for legal 
necessity. 

The third point urged by the learned 
Pleader is as to the onus of proof. It is 
well settled that it is for the mortgagee 
to prove legal necessity. He may either 
prove as a fact that there was such neces¬ 
sity or prove that he honestly did all that 
was reasonable to satisfy himself that the 
required necessity existed. The quantum 
of proof which is required in any parti¬ 
cular case is not capable of a general and 
inflexible answar and depends on the 
circumstances of that particular case. In 
the present case the mortgagee avers that 
he has given proof not only that legal 
necessity existed in fact, but that he satis¬ 
fied himself by reasonable inquiries as to 
its existence. The lower Court has found 
in his favour and we are not prepared to 
hold to the contrary. 

(8} 14 Ind. Cas. 629; 34 A. 296; (1912) M. W. N. 462; 
11 M. h. T. 314: 9 A. L. J. 500; l.l G. U J. 475: 16 0. 
W. N. 577; 23 M. L. J. 18; 14 Bom. h. R. 422; 39 I. A. 
109(P. 0.). 
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Rimda? aa-l TuUliis i\\t gi-A'i lCil!i?r 
and fAther of tH-j aop?llA*its cirriel on 
joint fa'ixily at A lKijinin R h- 

aian Territory. B>th of i:i 11 O 

within six m):ith-4 of one another. The 
chief aaset of thi joint fi-nilv property 
was this Russian business wluoh is valu¬ 
ed at Rs. 40,000 by Nariindas lii iiself. 
The family possessed some immoveable 
properties at Shikarpur but very little 
or no cash. In Febuary 1011 Kewalram 
and Ramdas joined together in borrowing 
money on hundis to enable them to pay 
for the purchase money of certain mortgage 
claims which they got assigned to them¬ 
selves. Two or three months later Kpwalram 
went to Adhijan to look after the family 
business. He returned back after eight 
years. The business had resulted in a loss, 
and all that Kewalram could get out of 
it, was his expenses of the outward jour¬ 
ney, During his absence Ramdas worked 
after the family affairs at Shikarpur. He 
had to maintain Kewalram's wife, his 
mother, his grandmother, his own family 
and the minor Naraindas. His own per¬ 
sonal income and the income of the 
Shikarpur estate was insufficient for their 
maintenance. 

In August 1911, he acting on behalf of 
himself and his minor son and his minor 
brother Naraindas mortgaged two-thirds 
share in Shikarpur prooerty for Rs 5.50J 
with one Lilaram. This deed recites 
that Rs. 3,203 were required to pay olf 
one Deomal in respect of a loan borrow¬ 
ed by him on the pledge of ornaments to 
defray the expenses of the death cere¬ 
monies of Rochaldas, and the balance for 
the maintenance and education of the 
minors. 

26th June, 1913, Ramdas and Narain¬ 
das joined together to borrow Rs. 8,000 
from the present mortgagee to pay off 
this prior mortgage loan and to utilize 
the balance for family expenses. They 
Lave purported to mortgage the whole pp- 
peity and not only two-thirds sliare. Narain¬ 
das was then just under eighteen years, 
though he is described as twenty years old 
and the Sub-Registrar treated him as 
an adult. 

In December 1913 Naraindas was mar¬ 
ried and certain further s'lms were bor¬ 
rowed by Ramdas on hundis to meet the 
marriage expenses. The hun lis were drawn 
in favour of Qodhumal the maternal uncle 


ofUiellHV' iM’othars an 1 purcliasol by 
the present m)rtgigee. 

In I 111 t.h» cre litor who had alvanced 
a I) in') I/t-f ato 1C-" vil’M n ml Rinlis 
o'it.via-‘ I a decree agiinst in S lil .Vo. 
lOlof I'-IU. l)'it ap )Mrs nut to hav‘ b^en 
able to get anything out of the estate. 
None of the other debts were di-icharged 
till the institution of this suit. The 
mortgagee states that he was kept in hopes 
and requested to wait till the return of 
Kewalram from Adhijan. There is no doubt 
on the evidence that the family was in 
chroaic need ofmonevand that their chief 
Russian asset failed them probaldy on 
account of this gigmtic world war which 
ruined several Shikarpur merchants. 

The deed of 1911 recites that Ks. .‘i,20i) 
were required to pay off the debt incur¬ 
red for the death, ceremonies of Ramdas. 
That a sum of Rs. 3,000 was spent on 
.such ceremonies is not disputed and if 
it was spent by borrowing money, Ramdas 
wotild be well within his rights to m >rt- 
gige family property to pav off this debt. 
In order to show that there was no nee*I 
to borrow money either for the death 
ceremonies of Rochaldas or the education 
and maintenance of the minors and females, 
the appellants contended that Rochaldas 
had left Rs. 10.000 in cash with in¬ 
structions to pay Rs. 5.000 to his wife 
for her maintenance, to spend Rs. 3,000 
on his obsequies and Rs. 3.000 on 
the marriage of Naraindas. There is no 
proof thit he left any cash, or that it 
was so utilized. His books which were 
the best evidence have not been produc¬ 
ed and no independent witness called to 
corroborate the statement of the interested 
parties. It was also asserted that during 
Kewalram’s absence his wife was maintain¬ 
ed by her father and that Naraindas was 
maintained by his fathe^-in-Ia^v, even 
prior to his marriage. This evidence has 
been rightly disbelieved by the learned 
Judge. U is also clear from the evidence 
of Ihe mortgagee that he made such 
reasonable inquiries as he was expected to 
do under the circumstances. He was ap¬ 
proached at first by Godumal the maternal 
uncle of the appellants. He was told of the 
chronic need of the family and of the prior 
TT>r»rtcra<^e and though the p ior mortgagee 
was not*prepared to part with the deed till 
hfi was P lid up. the scribe bad inspection 
nf it and knew of its contents. The pre¬ 
sent mortgagee was told that the money 
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■was reciuired for paying the debts chielly 
inf'urred on the death ceremonies of Rochal- 
das. find for I lie marriase expenses of defend¬ 
ant No. 2. Tlie mortgagee does not only rely 
nn 'h’ ivoitals in the two deeds but the 
reomsentat ions made to him and the 
evidpiice of the chronic need of the family 
fnr funds. 

Raindas has kept himself out of the box. 
and so has Godumal, the maternal untde. 
■\Ve think that, under the circumstances, 
it may fairly be presumed that the mort¬ 
gagee 13 speaking the truth when he says 
That he made bona yide and reasonable in¬ 
quiries to satisfy himtelf. 

We acc trdini-dy dismiss this appeal with 
costs. Tliere will be f*ne set of costs for 
the sons and the legal representatives of 
the n.orIgaEee ■v\lio are represented by 
different ^Pleaders. The cross objections 
have not been pressed and are disallowed 
with no order as to costs. 

P. B. .A. Appeal dismissed. 

y.. K. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 189 of 1922. 

March 24, 1923. 

Present;—Sir Shadi Lai. Kt., Chief Justice, 
and Mr. Justice LeRossignol. 
SUNDAR SINGH— Plaintiff- 

Appellant 

rersns 

NIGHAIYA AND ANOTHER—Defendants— 

Respondents. 

Civil Procedure Code (Act V of 1008), s. 105, 0. IX, 
r. i3 --Ex parte rlccj'ee, order setting aside—Appeal— 
Order, vdiether can be questioned. 

The erroneous order referred to in s. 105 of the C. 
P. C., must be an order affecting the decision of the 
case on its merits, [p. 9’0, col. 2; p. 921, col. 1.] 
Case-law referred to. 

An erroneous order accepting an application to set 
nside an ex parte decree cannot be challenged in an 
appeal from the final decree passed in the suit, except 
in so far as it has affected the decision of the case on 
the merits, [p. 921, col. 1.] 

Letters Patent Appeal against a judg¬ 
ment of Mr. Justice Harrison, dated the 
30th June 1922, in Second Civil Appeal 
No. 20"6 of 1921, and reported as 72 Ind. 
Caa. 410. 

Mr. Kahan Chand, for the Appellant. 

Mr. Jai Gopal for the Respond¬ 

ents. 

JUDGMENT.—The suit out of which 
this - appeal arises was first decreed ex parte 
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on the 20th of April 1914. Some two 
months after an application for setting 
aside the e.r parte decree was made and 
was accepted by the Trial Court which 
l)r'^ceed'^'d to decide the suit on the merits 
and eventually dismissed it with costs. 
Tae plaiut itf anpe lied to the District Judge 
au'l urged among other grounds that the 
Trial Court's ad ion in setting aside the 
e.r ]>nrle (lecree was unjustifiable inasmuch 
as the application to set it aside was 
made long aber the period prescribed by 
law, but the learned District Judge held 
that the Trial Court had an inherent 
power to set aside the ex parte decree. 
The plaintift in second appeal again 
agifa^ed this question but the learned 
Jti'lge in Chambers has dismissed his 
appeal on the grounithat the correctness 
of an order setting aside an eg parfe dec¬ 
ree cannot be questioned in second appeal 
for if the order restoring the case^ to a 

hearing be erroneous such an error is not 

one affecting the decision of the case within 
the meaning of s 105 of the 0. P. C. 

Before this Court it is contended on 
behalf of the appellant that the orders 
referred to in s. 105 of the Code refer to 
any erroneous order which affects the 
decision of a case whether on the merits 
or otherwise and he has referred us to the 
fnllowing authorities in support of his 
view :—Nand Ram v. Bhopal Sirigh (Di 
Gopala C.hetti v. Subbier (2), Hassan Ah 
Shah V. Salig Ram (3), Jagavvatha Miidahar 
V. Vnthyar Appasaiumy Mudaliar (4) and 
Motilal kashibhai v. Nana (5). An exami¬ 
nation of these authorities will show that 
only the Madras ruling is strictly in point. 
The otliers are orders passed in revision. 
They do not discuss the point now before 
us and their general conclusion ■ is that a 
revision in tho.se cases should not be allow¬ 
ed because the petitioner would have an 
opportunity of securing redress at the tuna 
of appeal. The Allahabad decision does 
not refer to the ruling in Tasaddaq Husain' 
V. HayaUun-nhsa (G) and the Madras 
ruling devotes only a few words to the 
subject. 

For the respondents’ contention- that the 
erroneous order referred to in s. 105 of the 

(U 16 Inf). Cas. 1; 34 A. 592; 10 A. h. J. 130 

(2) 26 M. 604; 1.3 M. L. J. 308. 

(3) 125 P. R. 1892. 

(4) 24 Ind. Cas. 782; 1 L. W. 23.3. 

(5) 18 B. 35; 9 Ind. Dec. (K. s.) 5.32. 

'6) 25 A. 280; A. W. N. (1903) 39, 
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Oode must be an order affecting the deci¬ 
sion of the case on its merits the bdance 
of authority is overwlielming. Tne Punjab 
authority tiassun Ati Simk v. S~di<j Utm 
(3) has been overruled in Ilnu.t 

Kant V. Uagdco ami Mahlal) 

Hal V. Kam-.in Lnl wldlst v. 

Hashmati (D) follows Tasa/Ulii i llusiiiit v. 
Hayat-itn-nissa (ti). rh‘^n Cli(nt>iin<mii 
Dossi V. Haghoonath Sahoo (10) luis been 
followed in Kurifnan v. Forbes (11). and in 
Krishna Chandra v. Gaidar Mohcsh Chandni 
Saha (12). The autlioiiiy of Tusalit-i 
Husain v. Ilayat-un-nissa (ti) has been fol¬ 
lowed in Nidaha Lai v. Collector of Bnland 
Shahr (13). 

Apart from authority we are moved by 
general considerations to hold that the 
point urged for the appellant is unsound. 
It will be observed that an order refusing 
to set aside an ex parte decree is appeal- 
able under O. XLIlI, r. 1 (d), but no appeal 
is gianted from an order accepting an 
application to set aside an e.r p'n’fe decree 
and we cannot think it was the intention 
of the Legislature that an erroneous order 
accepting an application to set aside the 
ex parte decree should be assailalile in 
appeal except in so far as it affected the 
decision of the case on the merits. Ihe 
reason for this discrimination between an 
unsuccessful and a successful application 
is obvious, for an unsucce.'^sful applic uion 
precludes a thorough exploration of the 
merits of the case whereas a snccessful 
application enables the points in litigation 
to be decided on the merits, the ideal goal 

of all litigation. . . , - i 

For these reasons we dismiss this appeal 

with costs. , , 

2 K Appeal dismissed. 


(7) 60 P. U. 18H7. 

(8) 51 P. R. 18:i9. 

(fl) 31 Jnd. Oas. 911; 10 P. K. I'JtC; 113 P, 
1916. 

(10) 22 0. 981; 11 Ind. Dac. (k.s.) Cal. 

(11) 8 c L. j. .m 

(12) 9C. W. N.581. 

(13) 33 Iiid. Oas. 209; 14 A. L. J. 610. 
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CALCUTTA HIGH COURT. 

Appual? ric>.\j UkiiEps Nos. 43.1 of 1021 

AM) 20 OF 1022. 

February 1(1. iD.M. 

Present: —dnsiicc; Sir Fwait (b'caves, Kt , 
and Mr. Ju.<!i< e Mukerji. 

UASll liFllAKl M()ND.V!J a^d oTHRiis — 
J cnGMF.s r-l)i;uioi;s—A fpei.la.nts 


lersiis 

lIIvMANFA Kt-MAU (JIIOSF and otulhs 

—llui.DEr<s— Rksconde^ts. 

Ciril /’/•<) v./<o-c Cl)/.• (.I'N r (»//.'las'i, /.;/— ^ecl'^e 

ii<r <l •lu'-.'nj <•/ pn-nicsmun — I'^xi’cutinn is.^iiat 
uijAinst Ucvicir. power of — Tri<il (\>nrt, juris- 

of —Posst.'isi'oi,d<d'ucr!i of. c/fret ot. 

AfU'r a writ f<>r <1-livery of p issc-.'^sion of jx-oporfy 
uikLt a dvcree Ijeen issiifd liv tlip (.Vuirt, ‘iic 

j'l l^inenl-delitor aj)plic'ci foi-slay of tlio writ, staling: 
that he Ind preferred an appeal against llie doeree. 
Tl\e Court nivle an order re-callino tiie wjit. 
Pos.sossion was. liowever, deliveri-d to tlio ilecree- 
holder before the seeond order could he conveyed tn 
tlio peon (icliveriiiir pos.s.-.-sioii: 

/((’/»/.(1) that tlie C'ciirt had jurisdieliun to review 
its previutts oi-der and re-call the writ ; [j). 922, 
eol, 2.1 

>2' tlial the wiii liaviny lieeii le-ealled l>efc*re 
d.-livi-ry t-f po.vsession, jiossession delivered under it 
was of liOi-tlVi’t. 'I'liil 1 


Mi-uijUii v. Moil Siii'jli, 2 .\. (Isf). hid. diir 
Jnd. iN. s.' 1017, r.'lied on. 
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Appeals ngain.st the orders of the Sub- 
onliiiale Judge, Khulna, dated the Gtli of 
D.'eoinber ld2-i. 

Mr. Sarat i'lxindra Roy Choudhvry and 
Baliu Saraj Kninar F/in/ferjtc. for the Ap¬ 
pellant.-^. 

Mr Basnk and Babu Bephi Chandra 
Bose, for the Respondents. 

JUDGMENT.—It will he convenient 
to deal with Appeal No. 20 of 1S)2:), lirst 
of all. 

This is an appeal ])y the decree-holders 
against an order of the Snhordinate Judge 
of ilie hth of December 11124 quashing a 
previous order tliat lie made fur pos.ses- 
.sion by tlie decree-holders of certain 
land. On the 15lh of May 1914 certain 
patnl tenures were put up to sale under 
the Fatni Regulation. Plaintiff No. 1 ))ought 
the patnl at a sale and mutation was 
effected. On the 20tli April 1921 the plaint¬ 
iffs sought to eject from the land which 
thev" had purchased some 400 tenants who, 
it is stated, were in occupation of the 
laud as sub-tenure-holders and cultivating 
tenants On the 27th September 1924 a 

decree for ejectment was pas.sed in favour 

of the plaintiffs against all the 400 tenants 
Olid the decree bvicame final on the 12th 
of November 1924. On the 14th of No- 
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member the decree-holders applied for 


delivery of possession of the land and a 
writ fo*r delivery of possession was issued 
ou that date. I’lns being an e.r parte appli¬ 
cation no notice of it was necessary to 
the tenants defend lilts. On the 17th of 
^ovenlber U)-M four of the judguient-debt- 
ors, defendants Nos. l-)7, and 171 
in the original suit prayed for a stay of 
delivery of posses'^ion a.s they slated that 
they had liled an appeal to this Court 
against the decree. Tiiereupon the learn¬ 
ed Subordinate Judge made an order re¬ 
calling the writ of delivery of possession 
■which had already been issued and lie 
directed that if the peon had already start¬ 
ed the Nazir was to re-call tlie peon by 
a special messenger. It appears that the 
peon had started previous to the passing 
of this order on the 17th November and 
on that date between 4 and 5 in the even¬ 
ing he gave or purported to give posses¬ 
sion of the land to the decree-holders. 
This was done before the special peon 
who had been deputed to stop him had been 
able to find him. On the 26th November 
the Subordinate Judge made this further 
order after reading the special peon’s 
report, namely, he allowed time to the 
judgment-debtors to deposit the decretal 
amount or bring an order of stay from 
the High (3ourt and he stated in his order 
that after this was done he would quash 
the delivery of possession. On the 1st 
December, the judgment-debtors filed a 
petition askingfora hearing of their petition 
which they had filed on the 25th November 

but the learned Subordinate Judge reject¬ 
ed this application as frivolous and mala fide. 
On the 2n(l December the learned Sub¬ 
ordinate Judge allowed the judgment-debt- 
ora three days’ lime to get a stay order 
from the High Court or to deposit the 
decretal amount. On the 5th December 
a Rule was obtained from this Court by 
the judgment-debtors for stay of proceed¬ 
ings. The Rule was made returnable on 
the 22nd December and an ad iriteriiTi stay 
was granted until the 7th of January. In- 
epite of this the learned Subordinate Judge 
proceeded to pass the order of the 6th 
of December l'J24 against which this appeal 
is directed, namely, to quash his previous 
order for delivery of possession to the appel- 
lauls before us. The order of the 6th of 
December 1924 was I think clearly a 
wrong order in view of the stay order of 
this Court of the 5th of December 1924 
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to which 1 have already referred, as the 
Subordinate Judge had on that date no 
jurisdiction to farther deal with the matter 
and, consequently, the appeal must succeed 
so far a.s the order of the 6th December 
1921 is concerned. But this does not dispose 
of the matter because a further question 
is raised by reason of the other appeal 
which is before us numbered 435 of 1924 
and the point, shortly, is this, namely, 
whether the Subordinate Judge having 
passed his order for the issue of the writ 
for delivery of possession on the 14th of 
November could subsequently make a 
further order which he has done re-calling 
the writ for delivery of possession which 
he had issued. The conclusion to which 
we have come is that it was open to the 
learned Judge to review his order of the 
14th November 1924 by his order of the 
17th November of the same year and to 
re-call the writ for delivery of possession 
which had already been issued. Consequ¬ 
ently, it seems to us that if in fact the 
peon gave delivery, as it is urged he 
did, then the delivery was of no effect 
because the order for delivery of posses¬ 
sion which the Judge had passed on the 
14th of November had subsequently been 
revoked by him on the 17th of the same 
month and as I have stated I think that 
it was open to the Subordinate Judge to 
review his order as he has done, and 
to pass the order of the 17th November 
which he did. 

The result, therefore, is that we think 
that there Avas in effect no valid delivery 
of possession on the 17th of November. 
We were referred in the course of the argu¬ 
ment to the case of Mianjan v. Man Singh 
(1), where the sale of certain immoveable 
property had been fixed for a certain date 
which was subsequently postponed by the 
Court. The sale, however, took place 
before the order postponing the sale 
had been communicated and under the 
circumstances it was held by the two 
learned Jmigeswho decided the case that 
the sale could not he legally held by virtue 
of the order and that it made no difference 
if before this order had been communicat¬ 
ed the sale had taken place. We think 
that the decision has some bearing on the 
point before us and that in the con¬ 
clusion we have arrived at we are follow¬ 
ing the same piinciples as were followed 

(1) 2 A. 686; 5 Ind Jur. 323; 1 Ind. Dsc (n. s.) 1017. 
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in that case. We think that the best 
course now will be that the application 
of the 14th of November 11)21 fur posses¬ 
sion be re-liearcl in the presence uf the 
defendants who have appealed to tliis(\nirt 
and it will be open to the Snbordinale 
Judge on that application to make what 
order he thinks fit either for deliveiy of 
possession or if he thinks that possession 
should not be delivered on terms of secu¬ 
rity from the tenants. This order, how¬ 
ever, does not affect those tenants who 
have not appealed and so far as they are 
concerned the order for delivery of posses¬ 
sion stands and we are not disturbing it. 

The fair order as regards costs will, we 
think, be that there will be no order as to 
costs in this appeal. 

This judgment will also govern the other 
appeal and having regard to the decibion 
we have arrived at no order as to co.sts will 
be necessary in this appeal also. 

Let the record be sent down at once. 

Mukerjee, J.— I agree. 

N. H. Record sent. 


PATNA HIGH COURT. 

Appeal from Appellate Order No. 185 

OF 1924. 

March 5, 1925. 

Present: —Justice Kir B. K. Mullick, Kt , 
and Mr. Justice Ross. 

HARI SANKAR RAl—A ppellant 

versus 

Musammat TAPAI KUER-Respondent 
Civil Procedure Code {Act V of I90S), 0. AXa/ 1 , 
r. )4-ifainlcnance decree declaring charge upon 
certain properties—Execution of decree i ropertics 

charged, whether can be sold. . . 

It is not necessary that in every case where it is 
sought to enforce a charge upon immoveable proper y 
the person for whose benefit the charge was created 
must resort to the procedure for enforcement of claims 
under a mortgage laid down in O. XXXIV of tiie c. 

P. C. [p. 92t, cols. 1&2.] , ^ , 

Plaintiff obtained a decree declarmg that she was 
entitled to a certain maintenance allowance from me 
defendant and that certain properties belonging to t e 
defendant were charged with the payment of t e 
allowance. In execution of this decree the 
made an application for the recovery of a certain su 
on account of arrears of maintenance and sougnt 
sell the properties charged under the decree lo or er 
to enforce payment of the amount due to her : 

Held, (l)lhat although the decree obtained by the 

plaintiff was declaratory in form it was capable oi 


exeoutinu tin »'f ilie lining tlial luniu- 

tennnee should lie I'njuverfiblo I'V tin- phiiutity u ithoii 
lier having In bring a frcsli suit fnj- ihr jairpose ; 
[p. il2J. col. 2.1 

(2) that till' dciuco oblainod by the piainlifl being a 
money-decree llu- interest nf the jiulgmcnf-dcd (nr in 
the judperli -s elungcd with tlic {nymi nt nf (1 e n nin- 
tonance alb waiu’c emd*! be sold in cxccutii.n nf the 
<1. nice, and (hat the provisi'r.s <d' r U<f() XX.M\’ 
of the C. I*. {', wnic not apidinabic to (lie case. |j7,h/.] 

Appeal fj'um an urtler uf tin* District 
Judge, yaraii, dated the l!)tli .May 192-1, 
levereing lliat of the Subordinate Judge, 
Seeonil Court, f’hapra, dated the IGth 
Febiuarv 1924, 

Mr. Jadubans 5«Lny, for the Appellant. 

Mr. B. Saran, for the Respondent. 


JUDGMENT. 

Mullick, J.— 'I'he decree-Jioider sued 
for maintenance and obtained a declara¬ 
tion that she was entitled to an allowance 
of Rs. 5 per month from the defendant 
and that certain properties belonging to 
the defendant were charged witJi the pay¬ 
ment thereof. It is admitted that the 
decree created a charge witliin the mean¬ 
ing of 8. 100 of the Transfer of Property 
Act Thereupnn tlie plaintiff made an 
appiicalior. in execution for the recovery 
of a total sum of Rs. 31-10-0 on account 
of lier allowance for six months and some 


Id davs. 

The Munsif dismissed the application 
id held that tlie plainliff-deciee-liolder 

list bring a separate suit. 

In appeal the Dialrict Judge has taken 
contrary view and directed that the 
‘operties charged should be sold in 

eculion. • . ^ , 

Jn second appeal the first point taken 

that the decree being declaratory can- 
be executed and that the only remedy 
the decree-holder is to bring a separate 
t Now, although the decree is declaia- 
V it clearly means that the maintenance 
)wance shall be recovered from the 
iperty charged; and the question simply 
what is the proper procedure for the 
orcement of the relief. In my opinion 
re i.s no reason wliv recovery should 
, be made by the agency of the Ex^e- 
lon Court. Although neither the 
crinal decree nor a copy of it has been 
d it is clear from the recitals in the 
.r'nienls of the Courts below that it is 
lecree which was intciiderl to be executed 
1 that it was not tlie intention of ttie 
si Court to subject the decree-holder to 
expense of a separate suit. Raja Braja 
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Sunder DlI y. Sarai Kumari (1) is clear 
authority in favour of this view. 

Then it is ur^eil tliateveu if the decree 
can l>e executed the plaintiff cannot bring 
til.; pjoj ciiy \o sale in 1 lie present execu¬ 
tion Jiipl that he must first sue under tlie 
provi'>ioiis of s. G7 of the Transfer of 
Piwp.'ity Act. The lei.ly to this again is 
that U'tjn liraju Sunders caseil) is authority 
wliicii binds ns. On tlie other hand we 
have i^een ref-ned to Gokul AVit/i J/ja v. 
Pnni Mill Mariiuni (2) as authority for 
the view that tlie execution cannot pro¬ 
ceed aiid that a de.-iee for the enforce¬ 
ment of a niojgace must be first obtained. 
It does not appear Unit the particular point 
before us was diiecUy rai.-'Cd in that case. 
In that case there was a mortgage bond 
in respect of the property charged and 
the ('oiirt held that as there M'as asepa- 
rate bond which was ca)»able of being 
enforced it was not open to the decree- 
holder to resort to the procedure of the 
Kxecution (Trnrt. There may have been 
observations in that case to suggest that 
the compromise decree coidd not be en¬ 
forced otherwise than by a suit; but these 
observations were not necessary for the 
decision itself. 

We have also been referred to Ahlioycs- 
sury Debec v. (wuri Sunkur Paridey (a). 
Tliere also a coiirent deijree was sought 
to be ex«cuted and Uie propei ties secured 
weie adverli.-ed for sale in the Execution 
('ourt. It was held in second appeal that 
the proper pro(;edure was to obtain a 
ib'cree for sale as in a mortgage suit and 
that the execution coidd not proceed. 
Now, in the first place tliis case is not 
binding upon us in the face of the 
decision in Uuju Braja Sunder Deh v. 
Sarat Kumari (1). In the second place 
with the greatest respect it seems to me 
that the claim now before us is not one 
^ 11X . mortgage and that, 

therefore, the provisions of r. 14 of 
0. XXXIV, U. P. C., which prohibit the 
enforcement of a mortgage except in the 
manner provided in the (Jode do not apply 
here. It does not follow that in every 
case where it is sought to enforce a charge 
the person for whose benefit the charge 
is created must resort to the procedure 


^ Cas. 7.')1; 2 P. L. -T. j'); (1917) Pat. 67; ; 
37 iLd. Q.\s. 397; 1 P. L. W. 60; (1917) Pal 
(3) 22 C. 859; 11 lad. Dec. (n. s.) 568. 


for enforcement of claims under a mort¬ 
gage. Section 99 of the Transfer of Pro¬ 
perty Act of 1882 has been repealed, and 
as the claim here arises out of a money 
decree there is no reason why the interest 
of the judgment-debtor should not be sold 
witliout a suit for sale. The provisions of 
r. 15, (J. XXXIV, are not in any way material 
to the discussion. 

The result, therefore, is that the appeal 
is dismissed with costs. 

Ross, J. —1 agree. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. (183 of 1922. 

October 7, 1924. 

Present: —Mr. Justice Devadoss. 

M. RAMA RAO— Plai.ntiff—Appellant 


versus 

APPU AND oTHEhS—D efendants— 

Respondents. 

South Kanara—Kumki land— Warj? land—Lease by 
wargdor— Darkhu..?t —Grant by Govenwient of kumki 
land to wavgdoY—Subsequent possession of lessee — 
Prescription-Landlord and tenant — Improvements— 
Makijig land lit for cultivation—.Appeal, second— 
Find-nj of fact—Misconstruction of document. 

\Vh -re kumki land attached to wary laud in South 
Kan ra is gi'anted on darkkast by the Government, any 
ri,i;ht previously created by the warydor in favour of a 
tenant ora mortgagee as regards the kumki land comes 
to an end. [p. 925, col. 2.) ^ 

Kodi Sankara Bhutta v. Moidin, 49 Ind. Cas. 14o 35 
M L. J. 120; 8L. \V. 1 0. Swaminatha Mndaliv. 
Saravana Mudnli, 40 Ind. Cns. 581; 33 .\I. L. J. 370 and 
llatlikudur Narain Ran v. Andar Sayad Abbas 
Satrd>. 27 Ind. Ca.s. 785; 28 M. L. J. 4 1, followed. ^ 
Where a Icrisce of such kumki laud who is let into 
jx'ssession for a limited term continues iu possession 
of ihe land for thn statutory period after the dateoi 
his lease and subsequent to the grant of the land on 
darkhast lo the warydor himseif, he acquires a title 
as lessee by prescription and is entitled to continue in 
possession as lessee under the terms of his lease, 
[p. 92o. col. 2.1 

Secretary of State for India v. Krishnamoni Gupt^> 
20 0. oIK; 29 1. A. 104; 6 0. W. N. 617; 4 Bom. L. «• 
537: 8 Sar. P. C. J. 269 (P. C.). relied on. . ... 

The High Ciurt is not justified in interfering 
a pure question of fact in sjcond appeal. Where, how- 
ex*er, a document has beei wTongly read or misco- 
stroed by th? lower Appellate Court, Iho High Lon 
would consider whethsr the misconstruction has 
any way vitiated the finding, [p. 926, col. 2.] 

Where a tenant wastes money by doing usei 
things on the land the landlord would not be 
pay th? amount spent on such fruitless labour; u 
where the tenant removes stones or levels the 
so as to make it ready for cultivation, it cannot be 
that all his labour is wasted and the land is not 
proved, [p. 927, col. I.] 
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Second appeal against the decree of the 
Court of the Subordinate Judge, South 
Kanara, in Appeal Suit No. 155 of 
preferred against that of the ('ourt of 
the Additional District Munsif, Kasara- 
gad,in Original Suit No. 1^:10 of lUL’O. (0. 

S. No. 1013 of 1919, on tlic tile of the 
Principal Distiict MunsiO. 

Mr. B. Sitai'ama Kao, for the Appel¬ 
lants. 

Messrs. C. V, Anantakrishna lifer and 

T. Anavda Rao, for the Respondents. 

JUDGMENT. —The tirst pooit raised 

in this second appeal is that Ex. 1 is a 
lease for 70 yeais and not for 100 years. 
Mr. Sitarama Rao for the apjiellaut relies 
upon the wording of the lease and con¬ 
tends that it must be taken to mean that 
the rent was payable at a certain rate for 
the first ten years, at a certain other rate 
for the next ten years and at a third late 
for 70 years from the date of Ex. I. 
The Subordinate Judge has interpreted 
the deed to mean that for the first ten 
years the rent payable was at a (certain 
rate, for 20 jears thereafter the rent \^as 
to be at a certain other rate and lor 
70 years thereafter the rent was to 
be at another rale. If the language is 
clear that the rent for the first ten years 
was to be at a certain rate for the next 
ten years at a certain other rate and for 
the VO years thereafter at anotlier rate, 
there would be no dilliculty in interpreting 
this document. But in the document no 
word meaning 'for’ has been used. The 
Subordinate Judge has interpreted the 
document as meaning, for the first ten 
years so much, Tor the next 20 years, 
80 much and for 70 years thereafter 
at a certain rate. Considering the view 
that the Subordinate Judge has taken of 
the language of the document, I am not 
prepared to say that he has gone wrong. 

Mr. Sitarama Rao relies upon Ex. II, 
series and says that Ex. II series were not 
considered by the Judge and that, if they 
had been considered, they would have 
shown that the language used in the 
document supported his contention. In a 
matter like this where it cannot be said 
that the lower Court has gone wrong, it 
would not be right for this Court to inter¬ 
fere with the interpretation of the docu¬ 
ment placed upon it by the lower Appellate 
Court. I disallow this contention of the 

appellant. 

A portion of the land covered by Ex, I 


or. Aprr. 923 

was given on darlcJiast to the juedecessor- 
in-tille of the plaitililf in 1S7() iiiidei’ l‘]x. K. 
^\ hat this jxtiiioii ol ilu^ land in di-^pute 
i.s lias nut l>ei’n stal'-’tl ])v eiiln^r party. 
The Contention of the a)^pellanl is that iu- 
asmiich as tla‘ iaiul wa ^ianltal on 
darkJiast by the llcnai’nn'.cnt. any light 
derived fjoin tlie giano i' bi-t’uie the grant 
came to an end cm G ivarnineiil giMuting 
it on darkliast. In the ca-e of land.s in 
South Kinarait is usual for pitiadar.-i to 
occupy lands adjoining flicir /'(itln lands 
for the purpose of convenient enjoyment of 
their own lioldings under fxttoi, or for 
purposes of cnlii\ati(jn, etc. 'The (Tivern- 
menl generally grants sncli land known as 
'knmki land on durklm^t to tlie 
When tlie land is Icumki granted on dar- 
kast, any riglit previously granted by the 
wargdor in favour of a tenant as ivgards 
the 'knmki' land comes to an end, and 
even if there i.s a mortgage right on the 
land created by tlie I'lngdor, it comes to 
an end, as soon as tlie grant is made by 
tlie Government to the vurgdar or any 
other person. Kixii StniLarn Ilhdlia v. 
Moidin (h. In that case the plaiiitilf 
owned a warg \iiud and there was a moit- 
gace on the land kumki to it, and the 
land was suhsecinenily granted by the 
Government on (knkhast to the plaintiff it 
was held that the mortgage rigiit came to 
an end as soon as the Jaml was grantt d on 
dorkhufit. This decision followed a number 
of jiievious decisions on the jioint vide 
Haitikuduv Narain Kuo v. Andav Sayad 
Abbas Saliih (2) and Sivaminatha Mudali v. 
Saraimia Mudali (3). 

Mr. Anantalcrishna Iyer is prepared to 
contend that the decision in Kodi Sankara 
Bhatta v. Moidiii (!) is not sound. But 
sitting as a Single Judge I am not pre- 
p.ired to listen to tint argumpiit for I 
cannot reler the matter to a Full Bench 
even if Mr. Aiiantakrishna Iyer is able to 
persuade mo, that K«di Sankara Bhatta 
V. Moidin (1) is wrong. The answer to 
the contention of the aiipellant is that the- 
defendant continued to be in possession 
under the lease granted by Ex. J, that the 
landlord collected rent due under Ex. 1 
and that the defendant was in posse.'^sion 
of the laud for more tlian 12 years from 
1870. Mr. Anantakrishna Iyer’s contention 
is that he has prescribed for a lessee’s title 

n) 49 lad. Cas. It/; 3-> M. L. J. 120; 8 L. W. 100. 

(2) 27 Ind. (’as 78>; 28 M. b. J- *4. 

(3) 10 Ind. Cas. 581; 33 M. L. J. 370. 
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under K:;. I in as much as he continued in 
possession for more than 12 years paying 
rent as provided for in Ex. I. It appears 
from Ex. II series that the landlord col¬ 
lected a few annas more than that inovided 
for in Ex. I from the defendant. Mr. 
Sitarama Rao argues that the defendant 
had no right to continue on the old terms 
when new terms were imposed. Hut such 
a contention was not put forward in the 
Courts below, and if the plaintitT wanted 
to rely upon such a contention I think it 
should have been put forward in tlie Court 
of first instance. Seeing that Ex. II series 
were produced by the defendant and that 
he relied upon the fact that he continued 
in possession from the year 1840 under 
Ex. I, 1 think it was the duty of the 
plaintiff, if he relied upon any subsequent 
agreement, to have set up such agreement 
and to prove it. In the absence of such a 
contention in the Courts below it is not 
proper to infer from the mere fact that a 
few annas more were collected from the 
tenant, than that mentioned in E.x 1 that 
a new agreement was entered into between 
the landlord and the tenant subsequent to 
1870. Mr. Anantakrishna Iyer’s explana¬ 
tion for the difference is that the nine 
annas were added to five rupees due under 
Ex. I when the Government levied assess¬ 
ment at four annas per acre. The extent 
being 2.J- acres the tax on the land came to 
nine annas. It may be that his explana¬ 
tion is correct. But, whether it is correct 
or not, I do not think that this is a suffi¬ 
cient circumstance to make the Court 
consider that a new arrangement was 
entered into after the year 1870. Some 
indication is given as to the conduct of 
the parties in the order Ex. F. The Sub¬ 
ordinate Judge has made a mistake in 
reading the order as giving the lessee the 
right to remain in possession in spile of 
the landlord. In para. 5 he says that the 
grant was made to the lessor on the express 
understanding that the lessee’s right should 
continue. He is clearly wrong as regards 
the interpretation of Ex. F. But it con¬ 
tains some indication that at the time the 
grant was made it was made to the 
plaintiff’s predecessor-in-tille on the ground 
that if it was granted to a third person 
the lessee’s right might be lost, but if it 
was granted to the plaintiff’s predecessor- 
in-title, as he was a party to Ex. I, the 
lessee would have asserted his right in a 
Civil Court himself against the grantee. 


This view of the Revenue Authorities may 
be wrong, but this is a circumstance to 
show that the parties did not wish to dis¬ 
turb the ar angement entered into so far 
back as 1870 and evidenced by Ex. I, but 
continued to respect that agreement and 
af'led up to its terms. I do not think the 
plaintiff can disluib the possession of the 
lessee who has been in possession after 
the date of the document for at least 49 
years. Following the principle of the de¬ 
cision in Secretary of State for India v. 
Krisknamoni Gupta (4), I hold that the 
defendant has prescribed for the title as 
lessee under Ex. I, I disallow this conten¬ 
tion of the appellant. 

The third contention is that the defend¬ 
ant is not entitled to the value of the 
spontaneous growth. Finding that the 
amount given for the trees on the land is 
less than Rs. 3. Mr. 8itarama Rao thinks 
it right not to press this point. ^ 

The next point is that the land not 
included in the lease has been treated by 

tiie Courls below as being included in the 

lease. The contention of Sir. Sitarama Rao 
is that the Subordinate Judge has erred 
in treating certain Kaithodu as existing at 
the time of the preparation of the plan 
and in taking as the southern boundary 
of the plot. No doubt there was no Kai¬ 
thodu in existence at the time of the 
preparation of the plan. But the Subor¬ 
dinate Judge does not merely rely upon that 
circumstance but applies another test and 
he says that the western boundary was 
given as a line drawn from a certam 
quarry to the house of one Ambu. If Ikis 
is so, plot No. 14 is included in the lease. 
No doubt the southern boundary is DOt 
quite clear, but seeing that both the 
Courts have treated this land as being 
included in Ex, I and both Courts having 
given reasons for their findings, I.^® 
think this Court would be justified m 
interfering with a pure question of fact* 
No doubt if a document has been wrongly 
read or misconstrued this Court 

consider whether the misconstruction ha 

in any way vitiated the finding. BtR , 
this case it cannot be said that the oR 
ordinate Judge has relied entirely 
the existence of the Kaithodu but h 
applied according to his own 
other test for the purpose of finding o 

f4) 29 C. 518; 29 I. A. 104; 6 C. W. N. 617; 4 Bom. b. 
R. 537; 8 Sar. P. 0. J. 269 (P. 0.). 
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what was included in Ex. I, I disallow this 
contention of the appellant. 

^ The next contention is as regards the 
improvements. Mr. Sitarama Kao contends 
that the Courts below have not applied 
the proper principle as regards improve¬ 
ments. His argument is that though tlie 
defendant spent a conbiderable sum of 
money upon the land yet what he has 
done cannot be called an improvement, for 
the land is not yet fit for cultivation. No 
doubt if the tenant wastes money by 
doing useless things the landlord would 
not be bound to pay the amount spent on 
such fruitless labour; but where the tenant 
removes stones or levels the ground so as 
to make it ready for cultivation, it cannot 
be said that all his labour is wasted and 
the land is not improved. The plaintiff 
has not chosen to adduce any evidence to 
show that the land is not more valuable 
now than it was when the tenant began 
to improve it. In the absence of any 
specific evidence on this point I shouldcon- 
sider that what was spent for the purpose of 
improving the land was really spent for 
its improvement. Mr Sitarama Rao wants 
to rely upon the report of the Second Com¬ 
missioner who is considered by the District 
Munsif as not being fair to the defendant 
and whose report is not relied upon by 
the Subordinate Judge. In this case three 
Commissioners were sent to value the im¬ 
provements Commissioners 1 and 2 seem to 
be agreed. Itisonly theSecond Commissioner 
who has sent a report which is not relied 
upon by the District Munsif as well as by 
the Subordinate Judge. I do not think that 
the Subordinate Judge has gone wrong on 
this point and it cannot be said that the 
land has not been improved by the tenants. 

In this connection it has been urged 
that considerable improvement was made 
before 1907 when the land was given on 
darkhast. At that time it is contended 
that the land was fit for cultivation. Re¬ 
liance was placed upon Ex. J-2. Exhibit J-2 
is a statement by the Shanbhogue, and that 
Shanbhogue has not been examined. There 
is no guarantee that what he stated was 
correct. Mr. Sitarama Rao wants to build 
a case upon the statement of a person who 
is not called as a witness. I do not tliink 
that Ex. J-2 would furnish sufficient basis 
for contention that all this land had been 
improved before 1907. The owner of the 
land at the time, the grantee of the lease 
iu 1907 was not examined by the plaintiff 


or tJie defendant. It is urged by Mr. Sita¬ 
rama Rao that if the defendant claims the 
value of the iinprovenienls, it is his duty 
to show that lie made improvements. 
There is evidence to sJiow that the defend¬ 
ant was in pcs.<;essioii of \Lc Items 15 
series for a very long time. Wlietlier for 
30 years or -JO years it is :iul quite clear, 
and when he has proved that he has made 
improvements. I think ilie onus is 
on the other side to show that the 
improvements were made before 1907. 
Such evidence has not been produced on 
the side of the plaintiiy; and I do not 
think he is now entitled to .set up a case 
which was not set np in llie pleadings. 

Then the last question is as regards 
rent forltemsNo 15series. In theplaintthe 
plaintiff asked only for 50 of paddy 
as mesne profits. That is only as regards 
the land covered by Ex. I. He did not 
specifically claim mesne predits in respect 
of lands, Items 15 series. If he had adduc¬ 
ed some evidence to show what the in¬ 
come of these items was, no doubt he 
would he entitled to get mesne profits. 
But he was on the horns of a dilemma. 
His case was that 15 series were not im¬ 
proved and that they were not fit for 
cultivation. If they were not lit for cul¬ 
tivation lie could not have said that 
they were capable of yielding any income. 
That being so 1 do not think the plaintiff 
can be given mesne profits in respect of 
15 series. 

In the result the second appeal fails 
and is dismissed with costs. 

V, N. V. Appeal dismissed. 

Z. K. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal jS’o. 54 of 1923. 

April 20, 1925. 

PresentUr. Justice Stuart and 
Mr. Justice Daniels. 
SHANKAR KUNBI— Defendant — 

Appellant 

versvs 

Nawab Iqbal-vl-Daula Mirza MOHAMMAD 
MOQIM ADI KHAN— Plaintiff and others 
— Defendants—Rksfovuents. 

Civil Procedure Code (Act V of 1908), s. 11-Agra 
Tenancy Act (Ilof 190}), s, 101—Suit for delermina^ 
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ri-.-n or y,.lit in RKvmuc Court—Finding that dtfeud- 
anls h'l'l under II tliiril iiemon and not under plaint- 
lif Suit thj.iin.si third pergnn for recoverij of pos- 
Ki.'> judicata. 

I'la'iitiii a suit in tlif* Revenue Court for 

the d'-t •iaiauali'u ofllie amount of rent t-' i>e i-aivl 
|,y ''crt iin \"'-rs''ns i..n the allegation tliat they were 
ck-iu-.'i'riotary fi-nants under tin {daintilT. _Th“ 
defence vas that they did not liold under the fdaintilT 
but under one N. u ho was a perpetual les.see of 
the laud from the plaint iff. N. was impleaded as a 
jiarty to the suit and the Court arrived at the 
linuins: that the defendants held under N. and not 
under the plaintitl In a subsequent suit in th' 
Civil C )uri by the j.hiintilT to recover pos.-e.ssion td 
the land from N on the ;dle;:ati"n thU N. was a 
Icuuan'd.fr for the plaiiUiff and that the real lessee 
was the plaintiff himsc-lf : 

Held, that th ■ que.stiuu whether N. was the bcnanii- 
ihir of ih' pl iiiitilT had n' t been deeid .‘d by the 
Reveniie Court in the previous suit and that tin.* 
decision of the Revenue Court <li(l not operate as 
rca judicata between the parties. 

Second appeal nguinst a decree of the 
District Judge, Benares, dated the 2GtU 
September 1922. 

Messrs. P. L. Banerji and Upadia, 
for the Appellant. 

Messrs. K. \'er)na and S. llydcr Mc}idi,Iov 
the P.f'spondents. 

JUDGMENT. 


Stuart, J.—The tluee main argu¬ 
ments advanc« d in support of this appetd 
are first that the ])hiintilf was debarred 
from bringing the suit cuit of whicli this 
appeal has arisen, hecaiise it had been 
decided finally as between him and tlie 
appellant Shankar Kurmi in a Revenue 
Court of competent jurisdiction by a 
decision of I2lh xVpril 11)15 subsequently 
atlirmed on appeal, lliat in respect of the 
property in dispute in the present pro¬ 
ceedings the plaintiif was a ^eminc/ar and 
the appellant. Shankar Kurnd, his per¬ 
petual lessee. The second point argued was 
that the Court should not enforce the 


agreement which it was asked to enforce by 
the plaintilT re.spoudent as such an agree¬ 
ment was fraudulent and intended to 


defeat the provisions of the Tenancy Act. 
The third point was that the suit was 
barred by limitaliou. 

In respect of the first point, I find that 
there can be no question of res judicata, 
because on the view I hold the Revenue 


Court did not decide that the plaintiff- 
respondent was the zemindar and that the 
appellant, Shankar, was his lessee of the 
property now in dispute. The suit before 
the Revenue Court was a suit brought by 
the plaintiff respondent for the determina- 
iton of the amount of rent to be paid by 


third parties on the allegation that these 
third parties were his ex-pioprietary tenants. 
They replied tlial they did not base their 
tMunicv upon an agreement with the 
iJaiiitiiT respondent, hut that they were 
holding from vShankar, who was a tenant 
of the plainlifi-res roiident. Shankar^ in¬ 
tervened and took t le same position. Now, 
it was not necessaiy for the purpose of 
the decision of that suit to determine 
wiictlier the lease which it is now asserted 
was a bcuami tian.saction (ihe plaiiitiff- 
rospondenl being the actual lessee and 
Shankar having been put forward to re- 
jnesent him) was or was not such a transac¬ 
tion, for, if the plaintiff-respondent had 
then established that the lease ^yas really 
in his own favour, though nominally in 
favour of Shankar, he would not have ad¬ 
vanced his case against the persons against 
whom he wished to have ex-proprietary 
rents fixed, because it would have been 
obvious that, if lie had put forward Shankar 
as representing him, Shankar had a per¬ 
fect right to lease to the then defendants. 

I do not consider that the question now 
before this Court was before the Revenue 
Court, and could have been before the 
Revenue Court. This is a very different 
matter from laying down that the Revenue 
Court is not competent to decide matters 
failing within its cognizance under the 
provisions of s. 1C7 of the Tenancy ^Act. 
Jly point here is that the Revenue Court 
did not decide anything bearing upon this 

particular point. ^ , 

In respect of the second point as to the 

suit being barred, because the arrangement 
was fraudulent, it is not open to bhankar 
to raise that plea and I would according- 

Iv r^pd it « 

in respect of the third point, the suit 
appears to me to be deary a suit by a 
person out of possession for possessnm. 

The real remedy sought is to recover the 

properly fiom the benamidar, who, aiiei 
having agreed to hold it on behalf 
actual owner, is asserting a contrary title 
and refusing to give the actual ownerthe 
benefit of the property. I would, therefore, 
dismiss this appeal with costs including 
in this Court fees on the higher scale. 

Daniels, J —1 concur. I would pre¬ 
fer to rest my decision on the second pm 
on the ground taken by this Court i 
its decision on a case arising 
similar lease, namely, that no fraud 
actually committed. The vendors nev 
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claimed their ex-proprietary rights, and 
consequently these rights lapsed. 

By the Court.— The appeal is dismiss¬ 
ed with costs incluvling in this Court fees 
on the higher scale. 
z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Application in Original Civil tSerr 

No. 1215 OF 1024. 

December 15, 1924. 

Present: —Mr. Justice Page. 
BHOWANIDAS RAMGOBIND 
—Plaintiff—Opposite Party 

versus 

PANNAOHAND LUCHMIPAT and 

ANOTHER—Defend tNTS—APPLICANTS. 

Civil Procedure Code (Act V of 190S), 0. T, r. 17— 
Service of summons—Duty of plaintiff -Personal 
service, mode of Substituted service, when can be 
permitted—Arbitration Act {IX of h9S), s. lOStep 
in procee lings, what amounts to--Aiplicdtion for copy 
of plaint—Application for leave to enter appear¬ 
ance. 

A plaiatiff must uss reasonable diiigenc? to 
as3irtii.i th3 whireab^uts of the defendant in order to 
effait person il service ' of summonses upon him. and 
whjre, according to the plaintiff himself, the defend¬ 
ant resides atm)re plaos than ouj the plaintiff 
caaaot be hsld to have used reasonable diligence to 
i(jli330ver the defendant's whereabouts if he has not 
mide enquiries for the defeudant at every one of such 
■pUees. The fact that the plaintiff has called more than 
oace at one of such places and has failed to find 
the defendant will not entitle him to take advantage 
of the provisions for substituted service, [p. 1)30, 
bol. 1.] 

Where a defendant refuses to a^'cept service it is not 
auBcient compliance with the provisions of O. V. r. 1^/, 
of the 0. JP. C., to affix a copy of tlie summons on the 
outer door of the premises in which the defeudant 
happens to be at the time, unless the premises are 
such that the defendant ordinarily resides or carries 
on business or personally wonts for gain in the pre¬ 
mises. [p. 93J,coI.l.l . . 

A step in the proceedings within the meaning of 
s. 19' of the Arbitration Act means something in the 
hature of an application to the Court, and not mere 
talk between solicitors or solicitor's clertvs nor the 
y^riting of letters, but the taking of some step, such as 
the taking out of summons or something of the kind, 
Which is in the technical sense a step in the proceed¬ 
ings. To apply for a copy of a plaint is merely 
to seek information in order that the defendant may 
ns,certain ths nature of the plaintiff's claim, in so 
doing the defendant does not and is not to be deeinea 
to indicate his acquiescence in the course adopted by 
the plaintiff for thi purpose of settling the 
which has arisen, for until he is made aware of the 
.plaintiff's cause of action he is not in a position to 
elect whether he will proceed by way of arbitration or 
will assent to the litigation which has been commenc¬ 
ed against him. [p. 931, cols. 1 & 2.J r* 

.' Any.act in the nature of an application to the ^ourt 
which indicates that a party is willing that the suit 

liottlU proceed, would be a step the proceeding! 
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within the meaning of s. 19 of tlie Ai Ai i. 

The intention of the party i.s to be gatlurcH iIk- 
nature of the application whicli is made, niul if liaviny’ 
regard to the form of the ni)i)lic:ilicnj the (’r.urt i^ 
of opinion tliat a slej) lias been taken it will so hold 
notwithstanding that the party may in Irulh and in 
fact have no sucii intention, or tluit tin* apijlication is 
coupled with a protest lliaf tlie parly ilesired tliat thf 
matters in dispute should be refeired to arldtration. 
[p. 932, cols 1 «}>: 2.] 

A deh’ndani’s application for leave to enter an 
appearance is not a step in the )>rooec(lings witliin 
the meaning of s. 19 of the Arbitration Act, It is 
a reasonable deduction from sueli conduct that the 
defendant intends to resist the suit on fhemeiits. It 
is equally reasonable to infer therefrom that he intend-^ 
thereafter to make a preliminary ol)jeelinii t., ih<- 
matter being made the suljjefl of litigatiiai at all 
[p. 932. col. 2 j 

Application by Pannachand Luchniipat 

Defendant No. 1. 

Mr.A.K. Roy Joy the Defendant. 

Mr. K. P. Khaitan, for the PlaintilT. 


JUDGMENT.— This is an application 
jy the first defendant for leave to enter au 
ippcarance and for a stay of the pioceed- 
ngs pending a reference to arbitration of 
he matters in dispute in this suit. In 
,he plaint this defendant is described as 
'Pannachand Lnehmipat, a mercantile firm 
jarryingon business at 33, Armenian Stieet, 
a the town of Calcutta as well as at 
rurner Road. Chitpore." The defendant 
illeges that this firm has never been serv¬ 
ed with a writ of summons in the suit. Ine 
Inus of proving the service is upon the 
olaintiff The plaintiff alleges that the 
nimmons was duly served on two o<^rasions 
by suhstitiited service. i\s regards he 
Rrist alle'^ed service there is evidence that 
in June 1924 the plaintiff's gomashla weiil 
with the Sheriff's peon to No 33, Armenian 
Street in order to serve the defendant 
’ that he failed to effect personal 
ervice, and that after calling upon the 
fefeUant three times to accept seivice 
1 copy of the summons was affixed to the 
3 utei-door of 33, Ainienian Street by the 
Sheriff’s peon. In my opinion such a mode 
service dues not comply with the require- 
V r 17. 1 had occasion lecc-nt- 

r“o sta°' what, in my opinion, those re¬ 
quirements were, and I need not repeat 
Cm Baldeodas Lohia v. Sublcurandaj, 
n) It was not enough m the ui- 
iannesthat the plaintiff, in order to be- 
entitled to take advantage of the 
nr^ision for subslituted service, should 
Ce Sed once, twice or any number of 

(1) 88 Ind- Cas. 50S; 52 C. 179; (1925; A. 1. E. (C; 

B27. 
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times at S.t, Armenian Street. A plaint- 

11 must use reasonable diligence to ascer¬ 
tain the whereabouts of the defendant, and 
i\he,e, as in this ease the defendant,accord¬ 
ing to the plaintiff, resided both at 33 Arme¬ 
nian blreet, andat 2, TumerRoad, Chitpore, 
the plaintiff cannot be held to have used 
leasonable diligence to discover the defend¬ 
ant s whereabouts if he did not make 
enquiiies for the defendant at both of these 
places. No attempt, however, has been 
made at any «me to serve the defendant 
at 2, Turner Road, Chitpore, and, in my 
opinion, the first alleged service does not 
constitute a valid service of the writ of sum¬ 
mons. As regards the second alleged ser¬ 
vice, that is, at 102, Clive Street, it is 
stated that Atmaram, the plaintiff’s 

With‘*th’e° Septemberin company 

ith the Sheriffs peon attempted to serve 
the writ of summons upon the defendant 
personally at 102, Clive Street. The defend¬ 
ant does not dispute that 102, Clive Street 
is a place where Pannachand Liichmipat 
sometimes to be found or that the 

w^?ch hi-’® Balers’ Association of 

vhich he is a member were there located 

Assuming, however, agaimst the defendant’s 

contention that the defendant was in fact 

found at 102, Clive Street, by Atmaram 
and the peon on that day, and that th^ 

irf L there offer- 

lefused the service thereof, in my opinion 
the second alleged service is inadeauale 
because, after the defendant had refused 
0 accept service, all that was done was 
that the peon affixed acopy of the summon 

Me ^Bve Street 

if ‘‘“'“'“nded that to affix a copy 

of the summons on the outer door of pre^ 

where the defendant has reused to ^accept 

""s.;; ■ ."Tfsr,. '-‘f f 

P;°P" officer loaffix'tKmmonsonlhe 

outer door or some other conspicuous part 
of the house in which the defendant ordi 
naiily resides or carries on business or per 
Bonally works for gain." and except fo'i a 
statement by the Sheriff's peon (who I am 

factUo'^the“®ff°V“ik PoffiBon to know t^ 
lactj totbe effect that "102, Clive 8trB»t 

18 where the said firm it located," there 1 
fl e dif";;'’ ‘"'iveStreet was where 

the defendant ordinarily resided or csirfed 


onbu^siness or personally worked for gain. 
-Tuither, not only does it appear from two 
memoranda annexed to Atmaram s affidavit 
that this defendant purported to carry on 
bnsjness at 33, Armenian Street, with a 
head office at 2, Turner Road, Chitpore, but 
an application having been made on the 
9th July 1924 by the plaintiff for leave to 

^ 1 j service the plaintiff stat¬ 

ed that‘‘for greater safety your petitioneis 
nave been informed that the defendant fijm 

on business at 2. Turner 
Koad, in Chitpore in the suburbs of Calcutta 
in the jurisdiction of the District Judge's 
Court, Alipore and that your petitioners 
surmiit that a fresh summons be issued 
under the seal of the Hon’ble 'Court." 
^0 attempt has been made, however, ae 
1 have said, to effect personal service at 
this address. In these circumstances I 
noicl that the necessary preliminary steps 
\^re not taken to justify the plaintiff in 
enectmg service by a mode ol ^substitut¬ 
ed service. I, therefore, granted the defend¬ 
ant leave to enter an appearance. The 
defendant thereupon filed his wari'ant of 
attorney and entered an appearance, and 
on the plaintiff consenting that the second 
part of the plaintiff s motion should be 
n ^ forthwith the defendant applied ,that 
all further proceedings in the suit' should 

. pending a reference of the 
matters in controversy therein. The suit 
IS brought to recover damages for the 
alleged failure of lids defendant to deliver 
a large quantify of lies&ian clolh pursuant 
to two con'racfs of sale dated Mh Sep¬ 
tember 1923 and the 6th Octol er 1923. Jt 

was a term of each of the said contradB 
that any dispute whatsoever aiising on or 

contract shall be referred lo 
arbitration under the rules of the Bengal 
Chamber of Commerce applicable for the 
time being for decision and such deci- 
sion shall be accepted as final and 
binding on both parties to these con¬ 
tracts. The award may, at the instance of 

either party and w’ithrut nolice to either 

of them, be made a rule of the High Court 

of Judicature at Fori William in Bengal." 

Admiltedlv theclaimin this suit is will in 

1 ^- ^ arbilralion cJanse bul Ihe 

plaintiff resists the defendant’s applica- 
tion that the proceedings herein should he 
stayed on the giound that the defendant 
has taken a slep in the proceedings, ard, 
having regard lo s. ]9cf i) e Arbifrathn 

Act (JX of J8b9) fho Court has no juriBdj<^ 
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tion to stay the suit. By s. 19 it is provid¬ 
ed that "where any party to a submission 
to which this Act applies, or any person 
claiming under him, commences any legal 
■proceedings against any other party to the 
submission, or any person claiming under 
him, in respect of any matter agreed 
to be referred any party to such legal pro¬ 
ceedings may, at any time after appear¬ 
ance and before filing a written state- 
'flaent or taking any other steps in the 
proceeeings apply to the Court to stay the 
proceedings; and the Court, if satisfied that 
there is no sufficient reason why the mat¬ 
ter should not be referred in accordance 
with the submission and that the applicant 
was, at the time when the proceedings 
‘were commenced and still remains, ready 
and willing to do all things necessary to 
the proper conduct of the arhitration, may 
make an order staying the proceedings. ’ 
The defendant not having been served did 
'not enter an appearance as directed in the 
summons and the suit was placed in the un¬ 
defended list On the 1st December the 
defendant’s Attorney wrote to the plaintiff's 
Attorney : 


Dear Sir, 

An order has this day been made direct¬ 
ing our client to make an application for 
leave to enter an appearance herein. We 
shall be obliged if you will send us a copy 
vi the plaint, and the affidavit of service at 
once on the usual terms. 

Yours faithfully, 

A. N. MirfER & Basu- 

^ The plaintiff contends that the defendant 
has taken a step in Ihe proceedings (i) by 
applying fcr a copy of Ihe plaint and (u‘) 
by making an applicofion for leave to 
enter an appearance. With respect to the 
first alleged step it is enough to state 
‘that I agree with the 'view expressed by 
‘Lindley, L. J , as to the meanitig of s. 4 of 
the English Arbitration Act, 1889, which 
is couched in language almost identical 
with that to be found in s. 19 of the Indian 
Arbitration Act. His Lordship observed 
that “The authorities shew ihat a step in the 
proceedings means something in the nature 
of an application to the Court, and not 
mere talk between solicitors or solicitors' 
clerks nor the writing of letters, but the 
taking of some step, such as taking out a 
summons or something of that kind, which 

is, in the technical sense, a step in the pro- 
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ceedings": Ivefiand Barker v. Willans (2). 
Moreover, to apply for a copy of the plaint 
is merely to seea information in order that 
the defendant may ascertain tlie nature of 
the plaintiff's claim. In so doing the de¬ 
fendant does not, and is not to be deemed 
to, indicate his acquiescence in the course 
adopted by the plaintiff for the purpose 
of settling the dispute wliich has arisen, for 
until he is made aware of the plaintiff's 
cause of action he is not in a position to 
elect whether lie will proceed by way of 
arbitration or will assent to the litigation 
which has been commenced against him. 
As regards the second ground which the 
plaintiff urges in support of his contention 
it is well to bear in mind that an agreemenl 
to refer a dispute to arbitration does not 
oust the jurisdiction of the Court. Not¬ 
withstanding such ail agreement at Com¬ 
mon Law the parties or any of them are 
at liberty to invoke the assistance of the 
Court to settle the controversy which has 
arisen, and the Court is bound to entertain 
the suit. The only remedy at Common 
Law open to a pariy to the agreement is 
to seek damages for the breach of the 
agreement to refer the matter to arbitration. 
But this remedy would usually be found 
to be nugatory for under the circumstances 
the plaintiff would not be able to prove 
more than nominal damages. Of course, 
the parties to such an agreement either 
before or after action brought are at liberty 
to settle the dispute by submitting the 
subject matter thereof to arbitration and 
obtaining an.^ward thereon But in the 
absence of such an award the Common Law 
right of the parlies or any of them to liave 
recourse to the Court for the purpose of 
setlliiig’the dispute lemains unaffected by 
an agreement to refei'the matter to arbi¬ 
tration see Dohman v. Ossctt ( orporotion 
(3), I'nder s. 19 of the Arbitia ion Act, 
however, upon the fulfilment of the con¬ 
ditions therein provided, the Court in its 
discretion may stay the proceedings in the 
suit pending a reference to arbitration. 
Now I am satisfied that the defendant is 
and ’at all material times has been, ready 
and willing to refer to arbitration the 
matters in dispute in the suit, and, in my 
opinion, there is no sufficient reason why 
the matters should not he referred m 


(2) 11894) 2 Ch. 478 at p. 46-1; C2 L. J. Cb. 521; 7 R. 
I V 70 L T C74- 42 W. R. 483. 

,3) 1912) 3 K. B. 257; 81 L J. K. B. 1092; 107 L ?, 

gJ;76V. F.457; lOUajt.915. 
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accordance with the submission. But in 
oi’ilerto i-ouform to the provisions of s. 19 
the defendant must apply to the Court 
after appearance and before filing a 
wiiien statement or taking any other step 
in tile proceedings”. Now, in my opinion, 
to move the Court for leave to enter 
an appearance is for certain purposes to 
take a step in the proceedings. For ex¬ 
ample, a parly taking such a stf»p would 
be deemed to have waived any irregu- 
lariiy in the service of the writ to which 
ii.- a|.)pli?s for leave to appear: see Fn/v. 
Moovt (d) In re Orr Bwing, Orr Ewing y. Orr 
Eiring (5) Harris v. Taytor {Q). The ques¬ 
tion which I have to determine is 
whether such an application is step in 
the proceedings within s. 19 of the 
Arbitration Act. Now, I apprehend that 
the intention of the Legislature in enact¬ 
ing s. 19 was that in a proper case the 
Court should give effect to the agreement 
for arbitration into which the parties had 
entered. It was not, however, intended that 
a parly should lie by and after having 
wasted time and money in litigation'should 
apply for a stay of the proceedings in 
order that the dispute should be settled 
by arbitration. “The intention of the 
Lesislature in giving effect to the contract 

of the parties, and saying that one of them 

should be entitled to make an application 
to insis'; that the matter should be referr¬ 
ed according to ttie original agreement, was 
th It they should at once, and before any 
further proceedings were taken, specify the 
terminus a quo and that if an application to 
stay proceedings was made under those cir- 
cu nstances, then that the Court should 
enforce the contractual obligation to go to 
ai bitratioii..., That seems to me^ a very 
wise provision; that costs should not be 
thrown away in beginning to litigate," 
per Lord Halsbury, Lord Chancellor, Ford's 
Hotel Co V. Bartlett (7). Any act in the 
nature of an application to the Court which 
indicates that a party is willing that' the 
suit should proceed, in my opinion, would 
be a step in the procpedings witfiin s. -19 

of the Indian Arbitration Act. The inten¬ 
tion of the party is to be gathered from the 
nature of the application which is ‘'mtide 

58 L. J. Q. B. 382; 61 l! 

15) (1883) 22 Ch. D. 456. 

(1915; 2 K. B. 530; 81 L. J. K- B. 1839; 113 L. T. 

'«• -31- T. 


and if, having regard to the form of the 
application, the Court is of opinion that 
a step has been taken it will so hold, 
notwithstHudiiig that the party may in 
truth and in fact have no such intention or 
that the application is coupled with a pro¬ 
test that the party desires that the matters 
in dispute should be referred to arbitration; 
see Lucfis Halli v. ;Voor Mahomed 
Kumar Hoy v. Corporation o/ Calcutta (9J, 
Attstin d. Whiteley, Lid. v. Bouly ts.) & 
tSons (10) Ai plying this test to the motion 
before the (?ouit I am clearly of opinion 
that the defendants application for leave 
to enter an appearance w^as not a step in the 
proceedings within s. 19 of the Arbitra¬ 
tion Act. It is not a reasonable deduction 
from such conduct that the defendant in¬ 
tends toresist the suit on the merits. It is 
equally reasonable to infer therefrom that 
he intends thereafter to make a prelimiuaiy 
objection to the matter being made the 
subject of litigation at all. Nay more, 
the language used in ' the section leads me 
to the same conclusion, for it is therein 
expressly provided that the party making 
an application under the section for a Stay 
of the proceedings must before so doing 
have entered an appearance. It is not 
reasonable to suppose that the Legislature 
intended that a party should be held to 
have taken a step in the proceedings with¬ 
in 8. 19 of the Arbitration Act merely'be¬ 
cause he has nriade an application whiohi 
if granted, will place him en train for^ 
fulfilling a conditiouTptecedent to an applj' 
cation to stay being duly made in accord¬ 
ance wdth the provisions of the section. 
In my opinion, the defendant’s application 
must succeed, and the proceedings in Ihe 
suit will be stayed in order that the 
matters in dispute therein may be referr¬ 
ed to arbitration pursuant to the agr^e- 
rrient entered into between the. parties. 
Liberty to apply. The defendants are to 
have their taxed costs of this motion m 
any event. 

z. K. Application allowed- 

l8) 31 B. 236; 8 Bom. L. R. 955 

(?) 34 0.443; U C. \V. N. 306 

(lO; (19l3) lu8 L. T. 921. 
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HANOOON HIGH COURT, 

Civil Uevision No. 1G3 of ly21. 
November 21, 1924. 

PresflTU;—Mr. Justice Godfrey. 

KOLAl SAI— Applicant 

versus 

BAUAI HAJAM— Non-Applicant. 

Stamp Act {II of 1S99), $. 12—Stamp on. pro-note, 
cancellation o/—Cro«s-marA, whether operates as 
effectual cancellation. 

Under s of the Stamp Act it ia not essential that 
in order to cancel a stamp a person must go the 
length of either writing his name or his initials 
tli^rcoD. So long as he makes it obviously apparent 
on the face of the stamp that it has once been used, 
it a^pearshe has done all that could reasonably be 
expseted of him and all that is in fact required by the 
seotlon. 

Defendant who was illiterate and used a cross-mark 
as the ordinary method of his acknowledgment 
executed a pro-note and made a cross-mark on the 
Stamp afhxed to, the pro-note: 

Held, that the cross-mark effectually cancelled the 
Stamp within the meaning of s. 12 of the Stamp 

fipUi y. Carnmalli ' Fazal, U B. 102; 7 Ind. 
Deo.(N.s) 520, T'ir6had.raptt V. Bhimaji. 28 B. 43-; 6 
Bom. L. R. 436; and McMullen v. Sir Alfred Hickman 
SUanship.Company Ltd., (1902; 71 L. J. Ch. 766; 18 
X. U P. 650, referred to. 

Civil revision from a decree of the 
Small Cause Court, Rangoon, in Civil 
Regular No. 7634 of 1923, 

Me. Vcrtann,e&, for the Appii^at. 

JUDGMENT.—In this case the appli- 
pant seeks to revise the judgment and 
decree of the Third Judge, Rangoon Small 
^use Court, decreeing a suit upon a 
prom.iasory-.noto for Rs. 81 against him 
on the ground that the stamp on the 
^omissory-note having been duly cau- 
celled in Qonformity with the provisions 
of a. I of the Stamp Act, the promiasory- 
note must be deemed to have been un- 
gfeamped in accordance with that section, 
and WM, therefore, inadmissible in evi¬ 
dence, and should have been rejected and 
the suit dismissed. 

This objection does not appear to h^ve 
heep takeu at the trial of the suit. 
it definitely raised in the petition first filed 
in revision in this Court; but it seems to 
have been argued, when the application 
was fixed for admission, and amended 
grounds have since been filed by leave; 
whioh make it, in effect, the only real ground 

put forward. 

, it appears that the applicant, WhP 
the defendant in the suit, is illiterate and 
cannot even sign his name. His petitions, 
therefore, bear his X mark, and the ^m- 
zpoha, with which he is said to have been 
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served in the suit was similarly n.arked 
with a X. The stamp on the promissory- 
note in suit has likewise a X mark on it; 
and it is contended that this is not an 
effectual cancellation of the stamp within 
the meaning of the section. 

That section provides inter alia that the 
person executing any instiument on any 
paper bearing an adhesive stamp shall 
cancel the same “so that it cannot be u:^ed 
again”; and sub s. (3; provides that a person 
so required to cancel an adhesive stamp 

"may cancel it by writing on or across the 

stamp his name or initials or the name or 
initials of his firm with the true date of 
his so writing or in any other effectual 

manner.” , , 

The short question for dispo-=al, therr- 

fore, is whether a X mark made on an ad¬ 
hesive stamp cancels it in an effectual 
manner, that is to say. so that it cannot be 
used again. And, for the purpose of arriv¬ 
ing at a decision in the matter, a comiian- 
son may be made with the methods given 
as examples. 

I have been referred to two cases, upon 
which reliance is placed, as showing tl.al 
a X mark is an ineffectual method of can- 
cellation. The one, Ralli v. Caramatb 
Fazal (1), where the only mark of cancella¬ 
tion on the stamp was a line on a minute 
poition of it forming the first portion ol 

the first letter of the defendants signatun, 
(see page 105). whioh was held to be in¬ 
effectual' and the other, Yirbhadrapa v 
RhiZii (2), which followed that case and 
wenrsamewhat further, holding that two 
narallel lines drawn across the statnp did 
not effectuallv cancel it, the learned 
Se n ” of opinion that there rvas no d. l er- 
ence"between “a small ink line" and two 

'“with the greatest respect to the learned 

Lt-"me;tioned case it seems to^m.e t^^^ 

ess^^l W that a person should go 

long as n that it has once been 

U^aSars ^methat he has done all 

that can.reas'mall.t he expee ^ 

And thu\vo^ to have 

V ''cci*'id; adopted hv the 

S in V Sir Alfred IManan 

/lA 11 u 10>- 7 Ind. Dec. fN'. s) 526. 

;y)Ul.4^2;6Bom.L.B.436. 
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.'^tcam&hiij Company, Ltd., (3), where, in 
some, cases, the stamps were canpelled by a 
cross, or other marks drawn across them. 

In the particular case before me. it is 
obvious that a cross-mark, is the petitioner’s 
ordinary method of indicating his acknow¬ 
ledgment, as he, like very many others to 
whom money is lent upon promissor\’-notes 
in Rangoon, cannot sign his name.' And, 
if his cross-mark does not constitute an 
effectual cancellation of the stamp, it is 

difficult to see what else such a person 
could do. 

In my opinion, therefore, the stamp in 
question was effectually cancelled within the 
meaning of the Act, and the promissory- 
note properly admitted in evidence. And 
it, tlierefore, follows that this application 
fails, and it is accordingly dismissed. 

Apphcatiov dismissed 

(1002) 71 L, J. Cli. 760: 18 T. L. R. 650 
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MADRAS HIGH COURT. 

Appeal against Order No. 232 of 1924. 

Januaiu’ 7, 1925. 

Present;—Mr. Justice Devadoss and 
Mr. Justice Wallace 
The official RECEIVER of 
COIMBATORE —Petitionbr— 

Appellant 

versu.^ 

PALANISWAMI CHETTI alias 
PONNUSWAMI CHETTIAR and another 
—Respondents Nos. 1 and 2— 

RenPONI’BNTS. 

Provincial insolvency Act (V of W 20 y ss 9i 

ill s.28{6). mtamng of -Imolvency Coui’t power oF 
lostai/ pr'^dings pending against insolvent~Mml 
gage «ut, whether ajfeeted by order of adjudicanL 
—Application under s. 5S to avoid trd^n£^,^ V,hill 
ousts jurisdiction of Civil Court to proceed 
gage suit—Jurisdiction. . ^ wUhmort- 

Tliere is no provision in the Provincial Insolvencv 
Act empowering an insolvency Court to stay prZ 
wedings pending against an insolvent before Fh^ 

dence of that Court. Sec on 29 " f he Act 
Kives power to the Court before which' ^ 
other proceeding is pending against a debtor to 81^^ 
l ie proceeding or to continue it on such ^ 

the Court may impose on proorthaUn or™r n? 

ip.*r 20 the debtor. 

The word “creditor” in cl nfs 9 ft .^r.i 
vincial Insolvency Act .meanV only f crld^ 
defined in s. 2 (a) of the Act and does not 
H Mcui-ed creditor, [p. 936, col. 11 mclnd© 

The word ■■realise" in el. (^) of s. 88 of the 


Pioyincijil Insolvency Act mu.st ba uPderstodd^’In thA 
ordir erv sense of a secured creditor realising his 
sernrily by suit, fp 0.36. col. 1.] 

1 he right of a see\ii-i»d creditor either to coirmence 
a suit on his mortrare or to proc'^ed with siich suit 
and after he has obtamt^d a decree to proceed with 
the execution of bi.*5 mortgage decree is not taken 
awav by the adrnission of an insolvency petition, or 
by the adjudication of the mortgagor as an insolveiit. 
[p. m, col. 2.] ® 

An Insolvency • Court is the proper Court for 
considering whether a transaction is bad under a. 53 

p -.-1 Insolvency Act. An ordinary, 

Civil Court would have nower to declare a mortgage 
void under .9 ,5.3 of tlie Transfer of Property Act, but 
U cannot make such a declaration und<*rs. 53 of the 
Provincial Tnsolvmcy Act. fp. 937. col. 1.] 

It CION'S not that a tMnsaotion is 

void under s. 53 of the Provincial Insolvency Act^ 
therefore, the mortga^ree has no remedy against the ^ 
mortgagor. The transaction under s. 53 is only 
voidable and not void, and until it is set aside it i 8 
good against the mortgagor. It is only in the 
interests of the general body of creditors that a 
transaction which is good against the mortgagor is 
set aside under s. 53 of the Provincial Insolvency' 
Act. The .jurisdiction to set aside a transaction which 
IS good against the mortgagor but not good against 
the general body of creditors is an exclusive jurisdic¬ 
tion of the In.solvency Court. But that does not take 
away the jurisdiction of a Civil Court to proceed 
with the mongase'-’s suit to decree, fp. 937 , cols U 2 .j 

A mortgage which i.s voidable under s. 53 of the 
Provincial Insolvency Act is only voidable to the 
extent to which the prcp»»rtv transferred is necessary tft 
the creditors of the insolvent. Ip. 937, col. 2.] 

No Court has power to sell the property of an 
insolvent if it is vested in the Official Receiver 

Receiver himself; {ibid.] 

The Official Receiver’s right to proceed under 8 . 53 
18 not taken away either by the institution of a suit 
by the mortgagee or the passing of a decree in his 
favour or even by his realising the amount due to him 
by the sale of the property, for the Official Receiver 
^PPl.v to the Insolvency Court for a decleration 
that the transaction is void and if he succeeds, the 
property of the insolvent would vest in him before 
sale in execution of the mortgage-decree. Jf the 
property is a^ld to a bona fide purchaser for value, 
before the Insolvency Court, passes an order under 
8 . 53, the Official R^^ceiver would be entitled to 
proceed ngairst the amount r'‘alised by th<* mortgagee 

mortgage-decree, [p. 937. col 

p. 938, col. 1.] 

Under a. 4 of the Provincial Insolvency Act. the 
Court IS given wide powers to try all cuestions 
wjiich It may deem expedient or ncresssry to 
decide for the purpose of doing complete justice 
or niakin^g a complete distribution of property. 

inough the Insolvency Court has such wide powers, 

neither s. 4 nor any other section of the Insrlvency 

Act Ukes away thA jurisdiction of the ordinary Civil 

oiiit to try a suit instituted by a mortgagee against 
the insolvent. The scheme of the Act is to exempt 
the secured creditors from its operation unlees 
they choose to come in under s. 47. This does 
not mean that a mortgage cannot be set aside as 
being void under s. 53. fiimilarly, the jurisdiclion 
given to an Insolvency Court under ss. 53 end 54 
cannot take away the jurisdiction. of th.e opdiiwy 
Livil Court to entertain, a suit at the instance 
inort^agee, or proceed with each a' ^'t afi'eady 
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instituted by reason of the pendency of the insolvoncy 
proceediuga [p. 938, cols. 1 A: 2.j 
. Per iraTfac*', J.—Whore the secured creditor of an 
insolvent brings a suit against the insolvent to realise 
his 8 Jc'urity and the Oihcial U?ceiveris made a party 
to that suit as representing the insolvent he does not 
carry into that repi'esentation liis character as 
representative of the creditors. The decree in the 
mortgage suit, if in favour of the mortgagee, will still 
be enforceable except so far as the proceedings 
und r s. 53 have debarred him from r*i‘overing the 
wnolj of the proceeds for himself, and if. for example, 
in the proceedings under s. 53 the Court finds the 
alienation good to any extent, and upholds it to that 
extent, or rather does not challenge the mortgage 
right to that extent, then the mortgagee will become 
a creditor of the insolvent estate on the foot of Ins 
mortgagee to that extent. If the mortgagee's suit is 
dismissed, then the property vests in the O.iicial 
Receiver who is on record in his suit as representative 
of the mortgagor. Similarly, if the proceedings under 
3. 53 are dismissed, the mortgage suit is unalTected; 
if they are upheld, the mortgagee’s rights against hia 
mortgagor are subject to th? result of the order 
against him under s. 53. The two Courts are in fact 
deciding different (questions in relation to different 
parties and there is, therefore, no (piestion of ooii- 
ourrent or conflicting jurisdiction on the same point, 
[p. 940, col. 2; p. 911, col. l.j 

Appeal against an order of the District 
Judge, Coimbat'ire, dated the 3rd April 1924, 
ini A No. 161 of 1924, iu 1. P. No. 102 of 
1921. 

Mr. A. C, Sampath Iyengar, for the Ap¬ 
pellant. 

Mr. T. M. Krishnasivamy Iyer, for the 
Respondents. 

JUDGMENT. 

Devadoss, J.-This appeal is by the 
Offiual R<“ceiverof Coimbatore against the 
order of the District Judge refusing to stay 
proceedings in 0. S. No. 11 of 1924 on the 
file of the Principal Sub C3ourt, Coimba¬ 
tore, pending the disposal of I. A. No. 161 of 
1924. The respondents who are securea 
creditors filed 0. S. No. 11 of 1924, in the 
Principal Sub-Court of Coimbatore against 
the insolvent. The Ofifi'Hal Receiver 
added as a party inasmuch as the defena- 
ant had been adjudicated an 
in I. P. No. 102 ofl9-a. The Official Re¬ 
ceiver who had information that the mort¬ 
gage in' favour of the respondents ^ 
voidable transaction under s. 

Privincial Insolvency Act moved the Dis¬ 
trict Court for declaring that the mortgage 
was void against him. Pending the dis¬ 
posal of his application, he 
District Court under s. 10 of k' 

for stay of the proceedings in 0 ^ 

of 1924. The District Judge held that 
8.10 did not apply to the application ana 
dismissed it. The application was made 


in the iasolveney petition and, therefoie," 
it was ma le to tiie District Court, exercising 
insolvency jurisdiction. There is no pro¬ 
vision iu the Provincial Insolvency Act 
corresponding to s. 18 of tne Presidency 
Towns Insolvency Act empowering the 
Insolvency Court to stay proceedings pend¬ 
ing against the insolvency before that 
Court or any other Court subject lo the 
superintendence of that Court. Section 29 
of the Provincial Insolvency Act gives 
power to the Court before which a suit or 
other proceeding is pending against a 
debtor, to stay the proceeding or to con¬ 
tinue it on such terms as the Court may 
impose on proof that an order of ailjudica- 
tion has been made against the debtor. It 
is open to the Sub-Court of Ooimliatore 
to stay the proceedings in 0. S. No. 11 
of 1924 pending the disposal of the appli¬ 
cation to the District Court by the Official 
Receiver under s. 53 of the Act. The 
order of the District Judge, therefore, is 


"it is contended on behalf of the appel- 
ant that on the making of the application 
DV the Official Receiver under s. 53 of the 
Provincial Insolvency Act, the Civil Court 
in which the suit is pending against the 
nsolvent ceases to have jurisdiction over 
;he suit, in other words, the jurisdiction 
)f the Civil Court to try the suit is taken 
iway the moment an application is made 
w the Official Receiver for a declaration 
under s. 53 of the Provincial Insolvency 
Act The contention of the appellant is 
■hat s 2B is subject to the provisions of 
; 53 of the Act. Under s. 28, cl. 6. a secured 

'reditor is exempted from the operation of 
' 28 It is contended for the appellant 
ffiat this must be read subject to the pro- 
Sns of s. 53. This contention is on the 

Face of it untenable. Under 
‘on the making of an order of adjudication 
■he whole of the property of the insolvent 
ih^ll vestin the Court or m a Receiver as 

^r'eTuof to the^insolvent is indebted 

if respect of any debt provable under this 
Act shall, during the pendency of the in¬ 
solvency proceedings, have any remedy 
Boivenc} P nrooeriy of the insolvent in 

>f the debt, or commence any suit 
rr'o her iSal proceeding except with the 

f pZt marimp ^e." the case of a 

Z cannat commence or prosecute 
TSet of hik 4eht without the leave of 
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the Court. But cl. (6), is clear in its terms 
■ Xotliing in this section shall affect the 
power of any secured creditor to realise or 
otherwise deal with his security, in the 
samemanneras he would have been entitled 
to realise or deal with it if this section 
had not been passed.” It would be im¬ 
puting absurdity to the Legislature to hold 
tliat cl. f> of s. 28, which is so clear in its 
terms should be read as meaning that the 
secured creditor could not file a suit for 
recovering the amount secured on the pro¬ 
perty of the insolvent. The word ‘‘cre¬ 
ditor ” in cl. 2 means only creditor as de¬ 
fined in 9. 2 (a) of the Act and does not in¬ 
clude secured creditor. 

Mr. Sampath Iyengar’s contention is that 
under cl. 0 of s. 28 a creditor can only rea¬ 
list* his security by private sale or transfer 
of the security to some other person, and 
he cannot file a suit for recovering the 
amount secured. This contention is on 
the face of it untenable for under s. 09 of 
the Transfer of Property Act. the right 
of private sale can be given to mortgagee, 
where the mortgage is an English mortgage 
to which transaction neither a Hindu, 
Muhammadan, or Buddhist, or a member of 
any other race, sect, tribe or class from 
time to time specified in this behalf by 
the Local Government with the previous 
sanction of the Governor-General in Coun¬ 
cil, in the Local Official Gazette is a 
party; where the mortgagee is the Secre¬ 
tary of State for India in Council and 
where the mortgaged property or any por¬ 
tion thereof is situate within the towns of 
Calcutta, Madras, Bombay, Karachi and 
Rangoon, the power of private sale of the 
mortgage can be exercised by the mortgagee, 
pd in no other case can the power of sale 
in a m'Wtgage be exercised bv the mort- 
gogee; in other words, the provisions of 
s G'J, do not apply to mortgages in the" 
mofiiss}l except in the case of an English 
mortgage as above described and except in 
the case of a mortgage in favour of the 
Secretary of State for India in Council. It 
therefore, follows that s. 28, cl. (6), which is 
applicable only to the mbfussil, could not 
be said to refer to the right of a mort¬ 
gagee to effect private sale of the property. 
The word “realise” must be understood in 
the ordinary sense of a secured creditor rea¬ 
lising his security by a suit. The right 
of a secured creditor to institute a suit 
or to proceed with the suit already com- 
men«ed is not t^^en away by. 21 by 
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reason of the adjudication of the mortgagor 
as an insolvent. Section 51 of the Act 
throws light upon this question. Section 
5l, cl. (:) is “ where execution of a decree 
has issued against the property of a debtor, 
no person shall be entitled to the benefit 
of the execution against the Receiver except 
in respect of assets realised in the course' 
of the execution by sale or otherwise before 
the date of the admission of the petition'," 
Clause (2) says; “Nothing in this section shall 
affect the rights of a secured creditor in 
respect of the property against-which the 
decree is executed.” It, therefore, follows 
that in the case of an ordinary creditor^ 
he will be entitled to the assets realised in 
execution of his decree if the assets are 
realised before the admission of the in¬ 
solvency petition. But, in the case of a 
secured creditor, he could proceed with 
the execution of his mortgage-decree even 
after the admis-sion of the insolvency peti¬ 
tion and will be entitled to the sak-pro" 
ceeds of the mortgaged property notwith¬ 
standing the pendency of the insolvency 
proceedings. It is not nece.ssary that the 
executing creditor in order to get the 
fruits of the execution proceedings should 
have sold the property before theadmission 
of the insolvency petition. His right to 
proceed with execution till he realises the 
amount due to him is not taken away by 
the admission of an insolveney petition. 

It is. therefore, clear that the right of a 
secured creditor either to commence a suit 
or to proceed with the suit and to proceed 
with the execution of his mortgage-decree 
is not taken away by the admission of an 
insolvency petition, or by the adjudication 
of the mortgagor, as an insolvent. 

The contention for the appellant is that 
the proper forum for the determination of 
the questions arising under s, 53 is the 
Insolvency Court, and, therefore, the Civil 
Court cannot proceed with the mortgagee’s 
suit against the insolvent. For the deter¬ 
mination of questions arising under ss. 53 
and 54, no dpubt the proper forum is thS 
Insolvency Court. In a suit on a mortgage 
in the (fivil Court questions arising uader 
S3. 53 and 54 would be out of place The 

ordinary (^ivil Court is only concerned 
with the question whether the mortgage 
document was executed by thd mortgagor 
and whether the' t^hole oi^ portion of thJ 
consideration parsed ; Jind. if the^ 
finds tfiat ttis m6rfda®a;(jd^d was execiifw 
by the mortgagor and the consideration 
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pfl^sed', it will pass a decree in favour 
of the mortgagee for the amount of con- 
Bideratiou which is proved to have passed; 
and the onus of proving want of considera¬ 
tion in such cases is upon the mortgagor. 
In file case of s. 53, if the mortgage is 
withiii two years of tlie adjudication of 
the mortgagor as an insolvent the onus 
of proving good faith and valualile cajh- 
sideralion is on the mortgagee. The In- 
Bolvency Court, therefore, is the proper 
Court for considering whetlier the transac- 
fioot is bad under s. 53 of tlie Act. Vide 
iifaridppa Pillai v. Raman Chettiai' ,1). 

The question for determination is wliether 
the jurisdiction of the Civil Court to try a 
mortgage suit is taken away on the pre¬ 
sentation of an application to the Insolvency 
Court under s. 53 of the Act. There is 
nothing in the Insolvency Act itself to sup¬ 
port the contention that the jurisdiction of 
the Civil Court to try the mortgage suit is 
taken awa 3 \ The principal tJub-Court of 
Coimbatore being seized of 0 S. No. 11 of 
has jurisdiction to try the suit. It 
ie'urged that if it passed a decree in favour 
of the plaintiffs, and if afterwards the Dis¬ 
trict Court holds that the transaction in 
favour of the respondents is void under s. 
S3,, there will be a conflict of decisions. 
The Principal Sub-Court could pass a dec¬ 
ree in favour of the plaintiffs if the defend¬ 
ant fails to prove want of consideration. 
If it finds that the mortgage was executed 
by tlie defendant, it is not open to that 
Court to consider whether the transaction 
is bad under s. 53 of the Provincial Insol¬ 
vency Act; and the Official Receiver would 
not be able to put forward such a conten¬ 
tion in that Court. No doubt, the ordinary 
Civil Court would have power to declare a 
mortgage void under s. 53 of the Transfer 
of Property Act. But it cannot do so 
under s. 53 of the Provincial Insolvency 
Apt. It is urged for the appellant that in 
order to avoid a conflict, it must be held 
th$t the ordinary Civil Court ceases to 
have jurisdiction to entertain a suit on a 
mortgage orto continue the suit the moment 
an application is made under s. 51 of the 
Provincial Insolvency Act for a declaration 
that the transaction is void against the 
Official Receiver. It does not follow that 
because a transaction is void under s 53, 
therefore, the mortgagee has no remedy 
against the mortgagor. The transaction 

{!) SSInd. Coe. 519;42 M. 322; 10L. W. 59. 


under 3. 53 is only voidable and not void. 
It is well settled that till the transaction is 
set aside it is good against the mortgagor. 
It is only in the interests of the general 
body of creditors that a transaction wliicli 
is good ngiiust the m'-ngagor is set aside 
under s. 53. The jurisdiction to set aside 
a transaction which is g<)od against the 
mortgagor but imt good against the general 
body of creditors is an exedusive jurisdic¬ 
tion of the Insolvency Court. But that does 
not take away the jurisdiction of the Civil 
Court to piocee>l with the mortgagee’s suit 
to decree. If the mortgaged properly is of 
consideral)le value and if the transaction is 
bad under s. 53, it is voidable only to the 
extent of the debts which llie mortgagor 
has to pay. Tiie mortgagee will be entitled 
to proceed against the mortgaged properly 
after it has satisfied all the creditors of 
the insolvent ; in other words, a mortgage 
which is voidable under s. 53 is only void¬ 
able to the extent to whicli the property 
transferred is necessary to satisfy tlie cre¬ 
ditors of the insolvent. That being so, it 
is difficult to understand how the Civil 
Court is deprived of its jurisdiction by 
reason of an application under s. 53 of the 
Provincial Insolvency Act. If a declaration 
is given hv the Insolvency Court in favour 
of the Official Receiver, the property would 
vest in the Official Receiver and he could 
dispose of it for the general body of 
creditors, and the mortgagee could not 
bring the property to sale on the strength 
of his mortgage, for the moment the tran¬ 
saction is declared void under s. 53, the 
property vests in the Official Receiver and 
he is entitled to deal with it for the general 
body of creditors. No Court has power to 
sell the propertv of an insolvent if it is 
vested in the Om.tial Receiver excepting the 
OIBcial Receiver him.self. Viae Kochu 
Mahnmed Asan Tharagan v. Sankaralinga 
Mudaliav (2). But till such a declaration 
is made by the Insolvency Court under 
8 53 the transaction is good and the mort- 
ea„e'e could proceed with the suit or with 
the execution of his decree against the in- 
soWentl property The Ollicial Receivers 
ri‘'ht to proceed under ^ s. 53 is not 
tak-n awav either by the inslitution of a 

suit by the mortgagee or the passing of a 

decree in Ins favour or even by his realising 
the amount due to him by the sale of the 
propertv, for the Official Receiver could 

,21 62 Ind. Oas. 49!i; 44 M. 524; 40 M. I,. J. 210; 
(1921) M. W. N. 236; 14 L. W . 505. 
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apply to the Insolvency Court for a decla- 
raii jii that the transaction is void and if 
he succeeds, the property of the insolvent 
would vest in him before sale in execution 
of the mortgage decree. If the property 
is sold to a hona fide purchaser for value, 
before the Insolvency Court passes an order 
nn ler s. 53. the Official Receiver would be 
entitled to proceed against the amount 
reiUsedby the mortgagee in execution of 
his mortgage-decree. 

The right of the Official Receiver to pro- 
cef^d against the property of the insolvent is 
not taken away by reason of any decree of 
Court. If he could prove that the transfer 
is without consideration, or is only henami 
for the insolvent, he could recover the pro¬ 
perty. In thecise of s 54, if payment is 
made to a creditor which payment is bad as 
being a fraudulent preference, or if a decree 
is passed, or if a transfer is made which 
comes within the mischief of s. 54, the 
Official Receiver is entitled to proceed against 
such person who has obtained the benefit, 
and his right is not taken away by the mere 
fact of a decree having been passed. In 
the case of a mortgage, therefore, there is no 
reason to hold that the passing of a decree 
would stand in the way of the Insolvency 
Court passing an order under s. 53. The 
order of the Insolvency Court under 
s. 53 would be binding upon the parties 
and the ordinary Civil Court would, 
therefore, not be able to execute the 
mortgage decree passed by it. The proper 
course, in cases where a civil suit is pend¬ 
ing on a mortgage and where the Official 
Receiver applied to the Insolvency Court 
for a declaration that the mortgage is bad 
under s. 53 would be to have the proceed¬ 
ings in the suit stayed till the disposal of 
his application by the Insolvency Court. 
It would save time and trouble if the pro¬ 
ceedings in the civil suit are stayed pending 
the disposal of the application under s. 53. 
But the application must be made either to 
the Court in which the civil suit is pending 
or to a Court which has power to stay the 
proceedings in that suit. There is no war¬ 
rant either in law or in practice for the 
contention that the presentation of an ap¬ 
plication to the Insolvency Court for an 
order under s. 53 takes away the jurisdic¬ 
tion of the Civil Court to proceed with the 
suit of a secured creditor. 

Under s. 4 of the Provincial Insolvency 
Act, the Court is given wide powers to 
try all questions which the Court may deem 


expedient or necessary to decide for th^ 
purpose of doing complete justice or mak¬ 
ing a complete distribution of property. 
Though the Insolvency Court has such wide 
powers, neither s. 4 nor any other section 
of the Insolvency Act takes away the juris¬ 
diction of the ordinary Civil Court to try a 
suit instituted by a mortgagee against the 
insolvent. The scheme of the Act is to 
exempt the secured creditors from the ope¬ 
ration of the Act unless they choose to 
come in under s 47. This does not mean 
that a mortgage cannot be set aside as being 
void under s. 53. Similarly the jurisdiction 
given to an Insolvency Court under ss._53 
and 54 cannot take away the jurisdiction 
of the ordinary Civil Court to entertain a 
suit at the instance of a mortgagee, or 
proceed with such a suit already instituted 
by reason of the pendency of the insolvency 
proceedings. 

In the result the appeal fails and is dis¬ 
missed with costs. 

Wallace, J.—The point in this case is 
whether, when a mortgage has been attack¬ 
ed by the Official Receiver in insolvency 
proceedings under s. 53 of the Provincial 
Insolvency Act as a voidable transfer, the 
Civil Court in which the mortgagee is suing 
his insolvent mortgagor presented by the 
Official Receiver to enforce that mortgage 
must or should stay proceedings therein 
and hold that suit as subject to the deci¬ 
sion which will be given in the insolvency 
enquiry. Before us the appellant went so 
far aa to contend that the Civil Ooun lost 
jurisdiction to continue the civil suit 
whenever the Official Receiver had initiated 
proceedings in the Insolvency Court, which 
would imply that the proper order is not so 
much a stay of trial as a dismissal of the 

suit since, if the Civil Court lost jurisdic¬ 
tion to go on with the trial, it equally 
lost jurisdiction to pronounce a judgment 
in the suit. On the other side it was 
contended that the scope of the two pro' 
ceedings is so essentially different that 
the Civil Court does not lose jurisdiction 
and that there is no reasonable ground for 
staying its hand. 

The theory that a Court may pendente 
lite be deprived of jurisdiction by rtome 
proceedings in some other Court, is sime- 
what startling and would require very 
strong reasons for support The appellant 
appeals to s. 28, sub-s. (2)of the Provin¬ 
cial Insolvency Act, which says “On the 
making of an order of adjudication. nP 
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creditor to whom the insolvent is indebt¬ 
ed in respect of any debt provable under 
this" Act ehall during the pendency of the 
insolvency proceedings have any remedy 
against the property of the insolvent in 
respect , of the debt, or commence any 
suit or other legal proceeding, except 
■\yith the leave of the Court and on such 
terms as the Court may impose." To begin 
with, this does not in terms prohibit a 
continuation of a suit already begun, and 
if the sub-section is to be applied to such 
a case, then such a continuation must 
com5 under the general head of remedy, 
against the property of the insolvent. This 
I doubt very much. It has been held 
that the, leave here contemplated must be 
obtained liefore the suit is tiled and can¬ 
not = be granted after the suit is tiled. 
[See In ve Dirarkadoss Tejbhandas (3).J If 
so, then leave cannot je given to continue 
a suit already filed. But assuming witli- 
out deciding that the general policy of the 
Act will support such an interpretation, 
the creditor who is estoppted by the sub¬ 
section is one whose debt, is probable under 
the Act, and the sub-section is subject to 
sub 8. \6) “Nothing in this section shall 
affect the power of any secured creditor 
to realise or otherwise deal with liis 
security, in the same manner as he would 
have been entitled to realise or deal with 
it if this section had not been passed. 
Do these two clauses prohibit or permit 
the secured creditor to continue or com¬ 
mence a suit on his security during the 
pendency of the insolvency proceedings. 
As I have said, the point should not be 
found against the bona fide litigant unless 
it was obviously the intention of the 
Statute to deprive him of his ordinary civil 
remedies. 


It will be noted first that the prohibi¬ 
tion announced is not absolute but dis¬ 
cretionary with the Court. Therefore, the 
leave of the Court may be given to ^ 
mortgagee to commence or continue his 
mortgage suit pari passu with the pr(> 
ceedings under s. 53 of the Act, which 
clearly implies that there can be no ii> 
herent conflict of jurisdictions. It would 
be absurd to lay down that the Court may 
give leave to conduct a proceeding wholly 
without jurisdiction. The terms of sub- 
s. (6) are <quile general and there i? no 

reason to conclude that the section as 

% 

n M. Ca9.:948; \7 Bom, L. R.:925; 40; B. 235. 


a whole was intended to deprive a secured 
creditor fivm enlorciug his security. The 
general policy of the Act docs not deal 
with the secured crediiur. He may (U' may 
not clioose to come on the scliedule of 
creditors. He has the option (see s. 47) of 
coming in or enforcingliis security, and tlie 
Official Receiver is,in the caseof a bona Me 
mortgage boum-l by it, apart from the insolv¬ 
ency proceedings altogether, because none 
of the mortgagees’s interest really vests in 
him, at all, and the Official Receiver is hound 
to discharge a buna fide mortgage delit even 
when the mortgagee has not come on the 
schedule. [8ee Sliridliarnarayan v Atma- 
ram Govind (4). Shridharnarai/an v. Krish- 
naji Vituji (a), Sheui'uj Sinfii v. Gaiiri Sahai 
(6) and//aro l-*ria Dabia y. Shams Charon 
Sen (7).] In the last case it waslield that a 
judgment creditor holding a decree for sale 
on a mortgage is entitled to enforce that 
decree whether or not his debt is on the 
sche I'lle This is wliolly opposed to the 
appellant’s theory that s. 28 would bar 
a S'^cured creditor from such a remedy. The 
case ill Gauri Datt v. Shankar Ijil (8) is not 
in point as it »v is not a case of a secured 
creditor. It is hardly likely that the 
Legislature would intend to prohibit a 
judgment-creditor from enforcing a right 
which binds the insolvent and, therefore, 
the Official Receiver and all the other 


creditors. 

If, therefore, s. 28 does not prohibit a 
bona fide mortgagee enforcing his mort¬ 
gage right during the pendency of the 
insolvency proceedings, it is difficult to see 
wliy the mere fact that the Official Re¬ 
ceiver is attacking the bona fides of the 
mortgage should bring s. 28 into opera¬ 
tion. Seciion 28 itself draws no such dis¬ 
tinction. If in terms it does not apply to 
& bona fide mortgagee, it does not apply to 
any mortgagee. I hold, therefore, that s. 28 
(2) is subject to sub-s. (6) and that sub-s. 
(2) does not in any way affect the right of a 
secured creditor to proceed with his suit to 

enforce his security. . . , , , 

Section 4 of the Provincial Insolvency 
Act does not help the appellant It is a 
section chiefly to settle questions of title 
to property between the debtor and a 


7 B 455: 4 lad. D'.c. (n. s.) 306. 

!■> B 272- 6 lid. Dec. (n. s.) 667. 

21 A.’227; A. W. N. (1899) 45; 9 Ind. Dec. (n. e.) 

ifi n 592- ^ lad. Dec. (k. 8.) 391. 

14A.'356; A. W.N. (1892) 36:7 Ind, Dec. (n. s.) 
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third party. Nor does s.4i of the Indiaa 
Evid Mice Act assist in view of the limited 
nature of the enquiry under s. 53. The 
decision in Mariappa Hillai v. Raman 
Cfiettiar (1) also does not really help the 
appellant. 1 do not think that that de¬ 
cision laid down anything more than that 
the Oivil Court has no jurisdiction to 
decide a matter which falls to be decided 
un ler s 53 of the Provincial Insolvency 
Act, that is, it cannot annul in favour of 
creditors a transfer of the nature set out 
in that section The case in Official Receiver 
Tinnevely v. Sanicaralingam MudaLiar (2) 
was not a case of .secured creditor, as speci¬ 
fically found at page 530 * It was decided 
on the footing that the vesting order of the 
Insolvency Court placed the property of 
the insolvent at once in the hands of the 
Official Receiver and prohibited any other 
Court than the Insolvency Court from deal¬ 
ing with it in any way. This has no appli¬ 
cation to the present case of a secured debt. 

The matter will be made clear by con¬ 
sidering the nature of the proceedings 
under 9. 53 wliich ha.s been ably put be¬ 
fore us by Mr T. M. Krishnaswami Iyer 
to whom I am much indebted. Section 
53 implies an attack by the Official Re¬ 
ceiver on behalf of the general body of 
creditors, and the remedy which he is 
entitled to get on proving his case is that 
the transfer is viodable against him and 
may be annulled by the Court; that 
is, in the case of a mortgage the 

property mortgaged will be available 
as the property of the insolvent for 

the general body of creditors, who are 

entitled to be re-paid their debts out of it. 
It does not really affect the relationship 
of the transferor and transferee as mort¬ 
gagor and mortgagee. For example, if 
the property is sold by the Official Re¬ 
ceiver and the creditors and costs are 
fully paid out of the proceeds and there 
is a surplus remaining, that surplus be¬ 
longs prima facie to the transferee 

and not to the transferor, and is 
his unless the transferor has by appro¬ 
priate proceedings established his right 
to it. The proceedings under s. 53 will 
not establish that right. Clearly in these 
proceedings the Official Receiver cannot 
represent the debtor. Otherwise he would 
have to admit .the transfer unless the 
debtor could challenge it extraneously on 
some ground as fraud or undue unfluences 

of 44 -- 


The relationship between the mortgagor and'’ 
mortgagee remains unaffected by any pro¬ 
ceedings under s. 53, and the mortgagee is 
entitled, therefore, to enforce his mortgage 
against the mortgagor except so far as 
proceedings under s. 53 may have held* 
the property mortgaged as assets of the 
mortgagor at the disposal of the general' 
body of creditoi^s. 

There is nothing, therefore, in these pr^ 
ceedings to interfere with the ordinary suit 
of the mortgagee to enforce his mortgage. 
Such a suit only declares and enables him 
to enforce his right against his mortga¬ 
gor and has nothing to - do with that 
mortgagor’s creditors who^ are not and 
could not be proper parties to such a suit. 
It is in fact not open to the Official 
Receiver, in the mortgage suit, as the re¬ 
presentative of the judgment-debtor, to 
challenge the validity of the mortgage on 
any ground which the judgment-deb^r 
himself could not have put forward. He- 
is not brought on in such a suit as repre¬ 
sentative of the creditors at alt. Obvious¬ 
ly, for example, he could not challenge 
the passing of the consideration as that is 
not a point relevant to that suit, and 
the frame and scope of the suit cannot 
have been altered merely because the 
Offijial Receiver has been brought on as 
representative of the judgment-debtor 
The Official Receiver does not carry into 
that representation his character as repr^ 
sentative of the creditors. The decree in 
the mortgage suit, if in favour of the 
mortgagee, will still be enforceable except 
80 far as the proceedings under s. 53 have 
debarred him from recovering the whole 
of the proceeds for himself, and it foj 
example, in the proceedings under s. 9“ 
the Court finds the alienation good to 
any extent, and upholds it to that extent, or 
rather does not challenge the mortgage 
right to that extent, then the mortgagee 
will become a creditor of the insolvent 
estate on the foot of his mortgagee to that 
extent. If the mortgagee’s suit is 
ed, then the property vests in the Offl’ 
cial Receiver who is on record in his sn^t 
as representative of the mortgagor. 
larly, if the proceedings under s. 
dismissed, the mortgige suit is unaneei*’ 
ed; if they are upheld, the mortgages 
rights against his mortgagor are subjeci 
to the result of the order against him 
B. 53. The two Courts are in fact uc 
Qiding different questions in relation tp 
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different parties and there is, therefore, no 
question ofconcurrenL or coullioiing juris¬ 
diction on the same point. 

There is no reason, therefore, why the 
mortgagee’s suit should be stayed because 
proceedings iipder s. 5*J are filed or pend¬ 
ing. The result of such proceedings would 
aSect only the execution of the decree 
in 'the -mortgage suit, since the mortgagee 
nannot be permitted to sell the property 
&r himself if • there is an adverse order 
under a. 53 The real conflict in the two 
j)roceedings does not materialise until the 
question arises, who is to sell the' property? 
Then the decision in the proceedings under 
53 will bind the mortgage by force of 
s. 4 of the Provincial Insolvency Act 
and the sale will be by the Official Re¬ 
ceiver and the..proceeds must be primarily 
h6ld at the disposal of the Official Re¬ 
ceiver. The Official Receiver is already 
a patty ex hypothesi to the mortgage 
suit, there will be no trouble about that. 
It would be tEe duty of the Court exe¬ 
cuting the mortgage-decree to give effect 
under s. 4 of the Provincial Insolvency 
Act to the decision in the insolvency 
•enquiry. The principle that the interest 
of the particular creditor must give way to 
-that of the general body of creditors is 

thus not in danger. ^ , v « 

I agree, therefore, with my learned brother 

•that there is no reason shown for sidy oi 
.'the civil suit and agree in the order pro- 

rpoBed by him. , ,. . , 

V. N. V. Appeal dismissed. 

Z. K. 
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Appeal against a decision of the District 
Judge, cJurat, in Miscellaneous Appeal No. 1 
of 1921, conlirming that of the First 
Class Subordinate Judge at Surat, in In¬ 
solvency Application No. 16 of 1922. 

Mr. G. N. Tuakor fwitn him Mr. M. B. 
Dave), for the Petitioner. 

Mr. B. D. Melita, for Respondent No. 1. 

JUDGMEN r.—Tiiis is an application 
under s. 75 ot the Provincial Insolvency 
Act V of 1920. One Thakor Girdhar had 
filed a petition to be adjudicated insolvent 
on July 17,1922. The order of adjudica¬ 
tion was made on November 11, 1922. An 
application was made to the Subordinate 
Judge on which notice was issued to 
Naguidas Dayabhai to show cause why the 
transfer dated November 2, 1920, by the 
insolvent in his favour should not be an¬ 
nulled under s. 53 of the Provincial Insolv¬ 
ency Act V of 1920. The following issues 

were raised: — 

1 Wnether the transfer to the opponent 
dated November 2, 1920, is or is not in good 

faith and for vdlutble consideration? 

2. Wnether the application is barred by 

limitation? ,. 

3 Whether the present applicant can 

apply under s. 53 of the Insolvency Act? 

The Judge found that thei ransfer was 
not in good faith or for valuable con¬ 
sideration; that the application was not 
barred bv limitation; and that the present 
applicant could apply under s. 53 of the 

^ That section runs as follows:— 

“Any transfer of property not being a 
transfer made before and m consideration 
of marriage or made in favour of a pur- 
chaser or incumbrancer in go^ ^aith wd 
for valuable consideration shall, if the 
trLsferor is adjudged insolvent within two 
years after the date of the transfer, be 
voidable as against the Receiver and may be 

annulled by the Court. 

The transfer was made joore than two 
before the date of the adjudica- 
tinn order but the Judge considered that 
the ada^ucation order related back to the 
H ate of the presentation of the petition 
under s 28 (7) of Act V of 1920. and, there- 
^0 held that the period of two years mejt- 
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tioned in s. 53 should be the two years 
befoie the presentation of the insolvency 
petition. An order was made accordingly 
that the transfer dated November 2, 
was annulled and the Receiver should take 
possession of the house in dispute. 

An appeal was filed to the District Court. 
The District Judge said: — 

“There is a conflict of authority on the 
question whether in order to attract the 
applicability of the section the transfer 
must have been made within two years 
preceding the date of the adjudication or 
whether it is sufficient if it was made 
within two years preceding the date of 
the presentation of the insolvency petition. 
The weight of authority and the better 
opinion, however, appear to be in favour 
of the view that the effect of s. 2d (7) of 
the Act on the interpretation of the words 
,'if the transferor is adjudged insolvent 
within two years after the date of the 
transfer’ in s. 53 is to put back tiiat point) 
of time to the date of Uie presenta<ion of 
the insolvency petition." 

The question was decided in that way in 
Rak’ial Chandra Purkait y. Sadhirtdta Sath 
So6-e (t). Their Lordships said (page 9111)*;— 

‘Tt is contended on behalf of the appel¬ 
lant that the transfer in the present case 
having been made more than two years 
before the date of the adjudication order, 
is not void against the Receiver. 

Se ;tion 19 (6) of the Provincial Insolvency 
Act [the proceedings were under Act III of 
.1907], however, Inys down that an order of 
adju lication shall relate back to and take 
effect from the date of the preseiitaiion of 
^the petition on which it is made. 

It is contended that s. lb (6) of the Act 
does not affect any transfer made two years 
.before the order of adjudication, but* that 
'the relation back has reference to other 
matters. 

We are of opinion, however, that an order 
'of adjudication relatts back to, and takes 
,effect from, the date of the piesentation 
jOf the petition for the purpose of making 
!the properties of the insolvent liable to the 
"claims of the creditors. 'Under the English 
(Law, an order of adjudication relates back 

.to, and takes effect from, the date of an 
act of insolvency but under the Indian 
.Law [s. 16 (6) of the Provincial Insolveney 
^Act], an order of adjudication operates 

thepetiiion of 

.^,(1)52 1i:c1.Cc8.747;46.C.£9I;24C.'WTn:172. 
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insolvency is presented to the Court.‘‘It 
follows that from that time the property of 
the debtor is made available for paymerit 
of the debts. If the contention .of the 
appellant were accepted, the provisions df 
the Act might be defeated in some c^es. 
After the petition for insolvency ib made, 
the order of adjudication may be delayed 
in some cases for more than two years, 
for instance where the matter goes up to 
the Privy Council on appeal, and in 'such 
a case aiiy transfer made by the insolvent 
within two years before the date of pre¬ 
sentation of the petition of insolvency, but 
more than two years before the order of 

adjudication would become valid-' We dO 

not think that such a result was contemplat¬ 
ed, and w'e are of opinion that' the pro¬ 
visions of s. 36 are to be read with S.il6,(6) 
of the Act.”, 

Section 28 (7)of Act V of 1920 correspondfl 
to s. 16 (6) of Act III of 1.^07. It would 
iiot be quite correct to say that under thd 
English Law the order of adjudication 
relates back to the date of the presenta¬ 
tion of the petition on which it v^’as made. 
That is not the scheme of the English 
Acton which the doctrine of “relation back’’ 
in the Provincial Insolvency Act is based. 
Under s. 37 of the English Bankruptcy 

Act of “the bankruptcy of a'debtor, 

whether it takes place on the debtors 

own petition or upon that of a creditor‘or 
creditors, shall be deemed to have relation 
back to, and to conimence-^fc, the’ T’nie 

of the act of bankruptcy being coinmitled 

on which a receiving order is made agarnst 
him." So that although the adjudic^ 
tion order can only be dated as of the 
day on which it is made, the commence¬ 
ment of the bankruptcy is determined by 
the dale of the act of bankruptcy. Under 
s 42‘of the English Act:— 

“Any selllemtnt of properly, not beinga 
settlement made before- anu in considera¬ 
tion of marriage, or made in favour of a pu^ 
chaser or incumbrancer in good faith and 

for valuable consideration, or a seltltroenj 

made on or for the wife or children^ oI 
the settlor of property which has accrued to 
the senior after marriage in right of hts 

wife, shall, if the settlor becomes hanK- 

rupt within two years after the dale oi 
the setUement. be void against the trustee 
in the bankruptcy.” _ , 

The woids “becomes bankrupt af®® 


apx 

Act 


d in s..47 of the Epelish Bankrupt^ 
rof Ifc83, and in Bx parte " 
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Reis {2} were construed as meaning “com¬ 
mits an available act of bankruptcy." The 
bankrupt committed an act of bankruptcy 
on May 26, iy03, and was adjudicated in 
July. On June 10, he transferred a house 
and furniture to his settlement trustees. 
It was held that he must be deemed to 
have become bankrupt on May 26, and 
that the house and furniture not having 
been actually transferred before that date 
the deed was void against the trustee in 
jbankruptcy, so far as necessary to pay his 
debts in bankruptcy, under s. 47 of the 
Bankruptcy Act of 1883, which enacted 
that any covenant made in consideration 
of marriage for the future settlement of 
a property on or for the settlor s wife and 
children wherein he had not at the date 
of the marriage any estate or interest shall 
on his “becoming bankrupt" before the pro¬ 
perty has been actually transferred be void 
Against fche trustee in bankruptcy. Wright 
J., said, (page ■455)*: — 

“What is the meaning of ‘becoming 
bankrupt’? There is, apparently, no autho- 
ifcy to guide me. Strong reasons are urged 
lor the view^ that the words commence¬ 
ment of-the bankruptcy’would have been 
used if.that hkd been intended. On the 
other hand, it is said that, if the date of 
adjudication had been intended, the use 
of the words ^adjudicated bankrupt’would 
liave been more natural than ‘becoming 
bankrupt.’ It seems to me that I must 
coQStjfue ‘becoming bankrupt' in s. 47 by 
the light of s. 43. which says...‘the bank¬ 
ruptcy of a debtor sliall be deemed to 
commence at the lime of the lirst of the 
acts of bankruptcy proved to have been 
committed within three months next pre¬ 
ceding the date of the presentation of 
the bankruptcy petition.’ Now if that is 
so, the bankruptcy here must be deemed 
to have commenced as fiom May 26 , and 
I think that the bankrupt must, be deemed 
to have become bankrupt on that dale.’’ 

. I doubt very much whether the decision 
^ould have been the same if the words ‘is 
adjudicated bankrupt’ had been used in the 
section instead of ‘becomes bankrupt.’ 

8 o also under s. 51 of the Presidency 
Towns Insolvency Act:— 

“The insolvency of a debtor, whether the 
flame takes place on the debtor’s own peti¬ 
tion or upon that of a creditor or creditors, 
shall be deemed to have relation back to 
(2) (1904) IK. B.451. 
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and to commence at—(a; the time of the 
commission of the act of iusoiveiicy on 
which an order of adjudication is made 
against him." 

riien under s. 55 of the same Act;— 

‘ Any transfer of property, not being a 
transfer made l)efore and in consideration 
of marriage, or made in favour of a pur¬ 
chaser or incumbrancer in good faith and 
for valuable consideration, shall, if the 
transferor is adjudged insolvent within two 
years after the date of the transfer, be void 
against tlie otficial assignee." 

That section is practically in the same 
words as s. 36 of Act III of 11)07. 

Section . 6 of the same Act deals with 
fraudulent preferences, and under that 
section;— 

“Every transfer of property, etc., in 
favour of any creditor with a view of giving 
that creditor a preference over the other 
creditors, shall, if such person is adjudged 
insolvent on a petition presented within 
three months after the date thereof, be 
deemed fraudulent and void as- against the 
OiHciai Assignee." 

In the same way by s. 54 of the Provincial 
Insolvency Act V of 1920:— 

“Every transfer of property, etc., in 
favour of any creditor, with a view of giving 
that creditor a preference over the other 
creditors, shall, if such person is adjudged 
insolvent on a petition presented within 
three mouths alter the date ihereof, be 
deemed fraudulent and void as against 
the Receiver, and shall be annulled by the 

Court." 

It cannot be denied that a person is 
adjudged insolvent on the day on which 
the order is made, though the effect of the 
order on the insolvent’s property relates 

back to an earlier date. 

Therefore, in our opinion, if it had been 
intended that a voluntary transfer should 
be voidable if made within two years fiom 
the date of the presentation of the petition 

on which the adjudication order is made, 

there vvas no reason wiiy that should not 
have been as cleaily staled in s. 53 as it is 
in s 54 think that the 

doctiine’ of “relation back" can be imported 
into the former section, so as to make 
it appear that the point of time from which 
the two years are to be calculated, is the 
date of the presentation of the petition, 
and not the date when the transferor la 
adjudged insolvent. The mere probability 

that in some oases a voluntary transfer can- 
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not be defeated on account of the delay in 
m:iking the adjudication order after the 
presentation of the petition, cannot provide 
sufficient ground for interpreting the words 
in s. 53 otherwise than according to their 
clear meaning. 

We think, therefore, that the decision of 
the Court below was wrong, and that the 
Rule must be made absolute with costs 
throughout. 

z. K. Rule made absolute. 


ALLAHABAD HIGH COURT. 

First Appbal from Order No. 19 

OF 1924. 

April 23, 1925. 

PresentMr. Justice Sulaiman and 
Mr. Justice Daniels. 

N1 AD AR— Creditor -Appellant 

versus 

RAMJI LAL— Applicant and BALDEO 
—Insolvent—Respondents. 

provincial Insolvency Act (t' of 1920),s.7o (2)— 
Attachment of crops at instance of creditor—Order 
releasing crops—Appeal—Creditor, whether person 
aggrieved by order. 

Certain crops were attached by a Receiver in 
insolvency at the instance of a creditor of the estate 
of the insolvent. The crops were claimed by the 
respondent and the District Judge decided on 
evidence that they were sown by the respondent and 
belonged to him and he directed tliat the crops should 
be relwsed. On appeal by the creditor: 

Held, that the creditor was a person aggrieved by 
the decision of the District Judge within the meaning 
of 8. 75 of the Provincial Insolvency Act and was 
entitled to maintain the appeal. 

First appeal from an order of the Dis¬ 
trict Judge, Meerut, dated the 27th October 
1923. 

Mr. Panna Lai, for the Appellant. 

Dr. K. N. Katju, for the Respondent. 

JUDGEMNT.— This appeal arises out 
of an insolvency proceeding. The crops in 
suit were attached by the-Receiver in insol¬ 
vency at the instance of the appellant Nia- 
dar who is a creditor of the estate. The 
insolvent Baldeo is the brother of Musam- 
mat Kesar the recorded proprietor of the 
property, but it appears that they are not 
at' present on good terms as there has been 
a criminal case between them. The crops 
are claimed by the respondent Ramji Lai 
and the District Judge has decided on the 
evidence that they were sown by him and 
bfelo^ged to him. 


A preliminary objection is taken that 

appeal lies on the ground that a creditor is 
not a person aggrieve(.l and, therefore, h^ 
no right of appeal. The respondent relies 
on the decision of this Court in Jhahba 
Lai V. Shib Charan (Ij. This was tfdeci- 
sion under the Act of L 07. Under that 
Act there was a difference of opinion bet¬ 
ween this Court and the Madras High Court. 
This Court held that the Receiver vas the 
only person who could appeal in such cases 
whereas the Madras High Court in TAirw- 
■venkatchariar v. Thangoyi Ammal {2)hM 
that an individual creditor was a person 
aggrieved and was entitled to appeal. 
This conflict of opinion has been set at 
rest by an alteration in the language of 
the present Insolvency Act. Section 4.6 of 
Act III of 1907 gave a right of appeal to “any 
person aggrieved by an order made ih the 
exercise of insolvency jurisdiction”. In s. 
75 of Act V of 192u these words have been 
changed to “the debtor, any creditor, ih^ 
Receiver or any other person aggiieved by a 
decision come to or an order made in the 
exercise of insolvency jurisdiction”. In 
sub-s. (2) under which the present appeal 
is preferred, these words are summed up 
as "any such person aggrieved by any euch 
decision”. In our opinion the alteration in 
the language of the present Act indicates 
an acceptance of the Madras view that a 
creditor is a person aggrieved by the deci¬ 
sion in a case of this kind. The decision 
cleaily is adverse lohis interest for 
duces the amount of pi Opel tj out of which 
he is entitled toclaima dividend. 

On the facts however we see no reason 
to differ from the view of the Court below. 
It is common ground that this land was 
cultivated by a tenant named Mare who 
given a lease by Musammat Kesar The 
evidence which the learned Judge hasac* 
cepted goes to show that when Mare gave 
up the land it was let t,o the respondent 
Ramji Lai wl o sowed the crops in it. 1“ 
is true that the pniwari supports the case 

of the appellant but the learned Judge has 

given reasons for not accepting Ids 
in preference to that tendered on the 
other side. We accordingly dismi^ tR® 

appeal with costs. . . i 

z. K. Appeal dismissed^ 


(1)37 Ind. Gas. 76; 39 A. 152; 15 A.L.J.1- . 

(2; 29 Ind. Cas. 294; 39 AI. 479; 17 M. L. T. 432l ^ AL 
L. J. 755. 
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LAHORE HIGH COURT. 

Lettars Patent Appeal No. 217 of 1923. 

February (>, 1925. 

Pre^enf;—Sir Shadi Lai, Kt., Chief Justice 
and Mr. Justice LeRossignol. 
KAURA AND ANOTHER—Plaintiffs— 

Appellants 

versus 

RAM CHAND AND others—Defendants— 

Respondents. 

Punjab Redemption of Mortgages Act (II of 10IS), 
S. 12—Limitation Act {IX of lOOS), Sch. I, Art. 1 !,— 
Application to redeetn mortgage—Collector, order of, 
whether conclusive —Suit to redeem mortgage brought 
more than one year after Collector's order, whether 
maintainable. 

A litigant merely by attaching a label to his suit 
cannot bring it under a different Article of the Limita¬ 
tion Act from that under which it would come on a 
true interpretation of the nature of the suit. What lias 
to be regarded is the true effect of tlie suit, not its 
formal or verbal description, [p. 916, col. 1.] 

An individual who takes advantage of a summary 
procedure must suffer its disadvantages as well as 
enjoy its benefits, [p. 946, col. 2.] 

A mortgagor who does not take advantage of the 
summary procedure provided for redemption of mort¬ 
gages by the Punjab Redemption of Mortgages Act 
may bring a suit within the ordinary period of limita¬ 
tion; but if he does take advantage of the summary 
procedure provided by the Act he must, if unsuccess¬ 
ful, bring a suit to establish his rights within the com¬ 
paratively short period of one year from the date of the 
order under Art. 14, Sch. I to the Limitation Act. 
Li6ui.] 

The suit referred to in s. 12 of the Punjab Redemp¬ 
tion of Mortgages Act is a suit to satisfy an order of 
the Collector. The cause of action for such a suit is 
not the original contract between the parties but the 
order of the Collector which aggrieves the party suing. 
That order unless it be set aside is conclusive and if a 
suit is not brought within the period of limitation 
provided by Art. 14 of Sch. I to the Limitation Act to 
set aside the order, a suit to redeem the mortgage is 
out of time, [p, 946, cols. 1 & 2] 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Moti Sagar, in Second 
Civil Appeal No. 2822 of 192^, dated the 
l6th June 1923 and reported in 75 fnd. Cas. 
885. 

Mr. Har Gopal, for the Appellants. 

Mr. Mukund ImI, for the Respondents. 
JUDGMENT.— This Letters Patent 
Appeal arises out of a suit to redeem two 
mortgages, one granted in 1827, the other 
in 1903, The suit has. been decreed in res¬ 
pect of the mortgage of 1903 and with it 
'we have no concern. With regard to the 
mortgage of 1827 the suit has been dis¬ 
missed, by the learned Judge in Chambers, 
on the ground that it is barred by time, 
and itris from that portion of his judgment 
only that this Letters Patent Appeal has 

been preferred. . mio 

Now, the facts found are that in IHlo 

60 
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the predecessor-in-title of the present 
ai>pellarit made an application to the Col¬ 
lector under the Reclein])tioii of .Mortgages 
Act (Punjab Act, No. 11 of 19l3j for 
reilemption of tliis mortgage, but the ap¬ 
plication was dismissed on tlie ground that 
the mortgage had ceased to exist and 
redemption was barred. Inasmuch as no 
suit to .set aside that order of the Collector 
was brought within one year of its date 
the learned Judge holds that the present 
suit to redeem is barred under Art. 14 
of the Indian Limitation Act although, 
contrary to the Collector, lie finds that the 
mortgage of 182? was replaced liy a fresh 
mortgage in 1878, i. e., less than hO years 
before suit. Consequently the (piestion 
which we have to decide is whelliei', a 
mortgagor's right to redeem, which would 
otherwise be within limitation, is barred 
if the action is brought later than a year 
of the date of an order passed to the 
plaintiff's detriment by the Collector on an 
application under the Punjab Act No. II of 

1913. 

Now, Act II of 1913 is a special Act 
providing a summary procedure for the 
redemption of certain mortgages of land 
in the Punjab. It is a miniature Code in 
itself. It provides for enquiry by the 
Collector who is empowered to transfer 
possession from the mortgagee to the mort¬ 
gagor. provision is also made for the 
setting aside of ex- parfe orders and orders 
of dismissal. Finally, s. 12 provides ex¬ 
pressly that the Collector’s order shall 
be conclusive subject to the result of a 
suit which any party aggrieved^ by an 
order made under the Act may institute 
to establish his rights iii respect of the, 
mortgage. Many authorities have been, 
cited to us at the Bar to establish the 
proposition that, when an order passed 
under a special Act is declared by that 
Act to be conclusive, it cannot be ignored 
and no relief is open to the agpeved 
party unless that order be set aside. On 
that point we require no authority, for 
the Act itself is quite clear on the subject. 
In our view the crux of the case lies m 

the words “a suit to establish his rights in 

rpemect of the mortgage and whether 
such a suit is one which falls within Art 14 
of the Indian Limitation Act Avhich luns 

“To set aside any act or order of an officer 
of Government in his official capacity, 
notherein otherwise expressly providedfor. 



f 
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It has been argued that a suit does not 
fall under any given Article of the Limita¬ 
tion Act unless it corresponds to the 
exact verbal description of the cause as 
given in the Article, and in this case the 
argument on behalf of the appellant be¬ 
fore us has been that the suit referred 
to in s. 12 of Act II of 19Li is “a suit to 
establish his rights in respect of the 
mortgage”, whereas Art. 14 of the Limita¬ 
tion Act refers to “a suit to set aside any 
order of an officer of Government,” It 
is noteworthly that the expression “a suit 
to establish his rights” as used in the 
C. P. C. does describe the relief open to any 
person who considers himself aggrieved by 
orders passed in execution proceedings, 
of 0. XXI, rr. 63 and 103, and the limitation 
for such suits is provided in Arts. 11 and 
ll-A of the Limitation Act. A suit under 
Art. 11 would normally be a suit for a 
declaration, and a suit under Art. ll-A 
would normally be a suit for possession. 
Similarly the relief claimed in a suit under 
Art. 14, apparently would vary according 
to the terms of the Collector’s order im¬ 
peached. For these reasons it would appear 
to us that the phrase used in s. 12 of the 
Act “a suit to establish his rights in respect 
of the mortgage" was borrowed from the 
Code and does not bear the narrow meaning 
attributed to it by the appellant. 

Now, a litigant merely by attaching a 
label to his suit cannot bring it under a 
different Article of the Limitation Act from 
that under which it would come on a true 
interpretation of the nature of the. suit. In 
Phul Kumari v. Ghanshyam Misra (1), it 
was pointed out that what has to be 
regarded is the true effect of the suit, not 
its formal or verbal description. In that 
case it was held that the suit was one 
brought by a party against an order under 
s. 282 of the Code to establish the right 
which he claimed and such a suit was 
held by their Lordships to fall within that 
Article of the Court Fees Act which ran 
as follows: 

_ To alter or set aside a summary de¬ 
cision or order of a Civil Court.” 

Applying these principles to the case 
before us we find that the suit referred 
to in 8. 12 of the Act is a suit to set 
aside an order of the Collecter. From the 
very wording of that section it is dear 


, U) 35 o. 202; 35 I. A. 22; 7 C. L. J. 36* 12 O W 
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that the cause of action for such a suit 
is not thft original contract but the order 
of the Collector which aggrieves the party 
suing. It is a suit to establish the erroneous 
nature of the order. 

On general considerations also we cannot 
believe that it was the intention of the 
Legislature that a dispute which had been 
focussed and decided by the proceedings 
before the Collector should remain in 
suspense for a period which might extend 
to another 60 years. It has also been ob¬ 
jected that this interpretation operates to 
reduce the normal period of limitation ; 
but when a dispute has been established 
we do not think that that in itself is an 
unfortunate circumstance. However, that 
may be, an individual who takes advantage 
of a summary procedure must suffer its 
disadvantages as well as enjoy its be¬ 
nefits. To refer again to the summary pro¬ 
cedure provided by the Codeia 0. XXI, we 
find there the same results. A person who 
does not take advantage of the summary 
procedure may bring a suit within the 
ordinary period of limitation ; but if he 
does take advantage of Uie summary pro¬ 
cedure he must, if unsuccessful, bring his 
suit to establish his rights within the com¬ 
paratively short period of one year from the 
date of the order. 

Another objection raised is that there 
may be cases of hardship where the mort¬ 
gagor applies to the Collector to redeem 
on payment of a certain sum and. finds 
himself confronted with the decision by 
the Collector that the sum due is a much 
larger sum far beyond the mortgagors 
ability to pay. We are not impressed by 
this objection, for if the mortgagor in¬ 
stead of applying to the Collector for a 
decision had had recourse to a suit he 
would have been forced to find the sum 
decreed on pain of losing hi^ property alto¬ 
gether. 

Our conclusion then is that, the r^l 
nature of the suit contemplated by the 

Legislature in s. 12 of Act 11 of 1913 is a 
suit to set aside the Collector's order. That 
order unless it be set aside is conolusive 
and as in the case before us that order was 
not set aside within the period of limitation 
provided, the present suit to redeem the 
mortgage is out of time. . r 

For the foregoing reasons we dismiss tnis 
appeal with costs. . j 

5. Appeal distmena 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 8 of 1924. 

March 17, 1925. 

Presen/;—Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 

Thaknr CHHOTEY SINGH— Pl.aintiff 

—Appellant 
ve rsus 

Thaknr BALDEO Bl'X SINGH 

AND OTHERS —DuFRNUANTS—RESPONDENTS. 
Transfer of Property i-lct (/I* of /N6J), 6'o*—.Uorf- 

gaje, simple—Lease by mortgagor, whether b'tniliugon 
mortgagee—Possessiori taken by mortgagee under cove¬ 
nant contained in mortgage—Lessee, whether entitled (« 
compensation from mortgagor. 

Where a simple mortgage contains a term that tlie 
• mortgagee would be entitled to lake iio>session of tlie 
mortgaged property on default in the j)aynient of 
interest, a lease grunted by the mortgagor before any 
difault takes place is binding on the mortgagee who 
subsiquently takes possession of tlie property under 
thitirmsof the mortgage on default of payment of 
iutsrest. If, however, the lessee voluntarily gives up 
possossion of tlie mortgaged property to the mort- 
gigee, he is not entitled to claim compensation from 
the mortgagor on the ground of failure of considera¬ 
tion. [p.oiS, col. 2; p. 919, col 1J 

Appsal against a decree of the Addi¬ 
tional Subordinate Judge, Sitapur, dated 
the 22nd October 192.1. 

Messrs. Niaynatullah and E, R. Kidwai, 
for the Appellant. 

Mr. A. P Sen, for the Respondent. 

JUDGMENT.— The plaintiff Chhotey 
Singh was a lessee from a lady Musamviat 
Sheoraj Kuar under the following cir¬ 
cumstances. She had mortgaged the pro¬ 
perty in suit to Raja Seth Raghubar 
' Dayal on 21st June 1907. The mortgage 
was to last for 10 years and the mortgagee 
was given a right to take possession as a 
mortgagee in defaultof payment of principal 
and interest at the end of 10 years, or in 
default of payment of 4 successive ins^l- 
ments of interest. Interest was payable 
every 6 months, so the mortgagee was 
granted a right to take mortgagee posses¬ 
sion in default of payment of interest for 
a continuous term of 2 years. 

. Relevant documents have not been 
ed; both parties have been negligent. VVe 
^ had, therefore, to refer to documents on the 
record which were not printed. It appears 
'from the plaint of the suit for possession 
■ brought by the Raja’s son that the iiijt 
default of payment of interest was made 

on I4th December, 1913. 

^ On 20bh June, 1911 the lady gavea le^e 
^of the property in suit to the plaintin for 

ft term of 7 years reserving a rent oi 
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R.'^. I. lUO per annum. The rent was found 
to he too onerous, so on 1st December, 
1913 a new lease was granted for a fresh 

period of 7 yeai's reserving a rent of 
Rs. l.OOiJ. 

On Mill February, 1916 the mortgagee 
sued for possession in accordance with the 
terms of his mortgage (idaint Ex. 15i. His 
cause of action was that no interest Iiad 
l)een paid from Mth December 1913 to 
21st December, 1915 that is for 1322 and 
1323 F. The plaintiff lessee as well as 
other lessees of other properties included in 
the mortgage were made parties to the suit. 

This suit was compromised as between 
the mortgagee's son Seth Swami Dayal, the 
mortgagor’s heir Baldeo liakhsh Singh and 
two lessees Tirbeni Bux Singh and Ram 
Bhukhan. The plaintiff of the present suit 
Chhotey Singh was not a party to the 
compromise. The leases of defendants Nos. 3 
and 6 were to continue but it was agreed 
that the rent would be payable to the 
mortgagee. 

Chhotey Singh, who was defendant No. 5 
to the suit for possession of the mortgagee, 
had paid to the mortgagor an advance of 
Rs. bOO. As regards this sum the mortgagee 
and mortgagor came to teims under the 
compromise. Paragraph 5 relating to that 
matter is as follows:— 

"The defendant No. 5 (that is Chhotey 
Singh) has paid the defendant No. 1 (that 
is mortgagor) Rs. COO as theka money in 
advance for the village of Sultanpur which 
he will be entitled to set off against 
rent of 1327 F., the last year of the term 
of the theka, and that will be credited 
to Chhotey Singh by the plaintiff (that is 
the mortgagee), if the Iheka continues. 

But as Chhotey Singh still owes the 
theka money due to the defendant No. 1 
for 1322 and 1323 F., so if the defendant 
No. 1, having credited the advance money 
in favour of defendant No. 5 towards his 
own theka dues does not make the sum 
over to the plaintiff, then the plaintiff 
shRll be entitled to recover this sum of 
Rs 600 fi'om the defendant No 1 in the 
month of Jeth 1327 F. with intere.st at 1 
per cent, per month through Court.’’ This 
clause in the compromise would indicate 
■ that the mortgagee was ready to continue 
the lease granted by the mortgagor to 
Chhotey Singh. This compromise was 
filed on 29th July, 1916 and it appears 
that a decree was passed by the Court 

on 5th 
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promise with respect to those who were 
parties to the compromise and ex parte 
against Chhotey Singh for possession. 

This ex parte decree was set aside on the 
application of Chhotey Singh on 9th Jan¬ 
uary, 1917 (Ex. 12) so far as Chhotey Singh 
was concerned. 

On 24th January, 1917 Chhotey Singh 
confessed judgment (Ex. A-3, page 7 of the 
printed record). His application objected 
only to costs under s. 35, C. P. C. It was in 
the following terms:— 

^“In the above noted suit the defendant 
No. 5 (that is Chhotey Singh) has the 
status of the thekadar of the village of 
Sultanpur and if the plaintiff agrees, the 
theka should be maintained, oth^erwise the 
defendant No. 5 has no objection against 
the plaintiff's claim being decreed. The 
plaintiff be awarded possession. The only 
objection is about costs. The real defend¬ 
ant is the mortgagor and this defendant 
is only a formal defendant. The de¬ 
fendant No. 5 is in the position of a 
tenant. The costs should be allowed 
against the original mortgagor and the 
plaintiff himself states in his plaint that 
he has no cause of action against defend¬ 
ant No. 5 because the date on which 
the cause of action accrued was the day 
appointed for the payment of interest. 
No cause of action as against this defend¬ 
ant has been entered in the plaint, so 
the defendant No. 5 should be exonerated 
from costs.” 

The Court treated this application as 
an admission of claim and delivered judg¬ 
ment on 24th January, 1917 (Ex. 16) de¬ 
creeing the mortgagee s suit for possession 
against Chhotey Singh. 

There is no evidence that the decree had 

to be executed, nor does Chhotey Singh 
allege in his plaint that he was ejected 
in execution of decree. Chhotey Singh 
voluntarily gave up possession at the end 
of 1323 F. 

The present suit was instituted on 5th 
May, 1921. It was for the recovery of the 
alleged loss suffered by the plaintiff lessee 
by his losing possession at the end of 1323F. 
He sued for the recovery of profits which 
he would have made during the years 1324 
1325,1326 and 1327 F, 

The learned Subordinate Judge held that 
the plaintiff was entitled to recover profits 
He, however, did not fix the amount of 
damages because he held that the cause of 
action accrued on 14th September 1916 and 


the suit was brought more than three 
years afterwards. He applied Art. 115 of 
the Limitation Act and not Art. 116 to the 
suit. 

The suit having been dismissed the plaint¬ 
iff appealed to this Court. His case was 
that Art. 116 applied and the suit was within 
time. It is not necessary for us to decide this 
question, of limitation because, in our 
opinion, no suit lies for the recovery of 
damages under the circumstances of the 
present case. 

It is clear to us that the plaintiff volun¬ 
tarily gave up the lease as it was to his in¬ 
terest to do so in September 1916. We have 
already noticed how he was unable to pay 
a rent of Rs. 1,400 which had to be reduced 
under a fresh agreement to Rs. 1,000 in 
1913. Copies of jamabandi of the village of 
Sultanpur for the years 1321, 1322 and 
1323 F. (Exs. A-5, A-6 and A-7, pp. 9, 10 
and 11) indicate that the realization was less 
than the lease money in 1322 and 1323 F. 
and slightly in excess in 1321 F. The 
lease, therefore, was not a profitable business 
and the plaintiff was obviously desirous of 
getting rid of it. 

4 

The mortgage was a simple one and the 
clause enabling the mortgagee to take pos¬ 
session under certain circumstances did not 
deprive the mortgagor in possession of his 
rights to deal with the property in a pro¬ 
per and reasonable manner. The lady wM 
prohibited from wasting the property under 
s. 66 of the Transfer of Property Act but 
there was no other restraint on her. As 
we have already noticed the interest was 
regularly paid up to the date of the lease, 
so on the date of the lease there was no ap¬ 
prehension of the mortgagee being entitl¬ 
ed to take possession. The lease was only 
for a term of 7 years and ^ pointed out 
above it was profitable to the owner of the 
property. The lease was not to the prejudice 
of the mortgagee. It was held by a Bench 
of the Allahabad High Court in Rawi La* 
V. Muhammad Irshad Ali (1) that the 
granting of a lease by a mortgagor of a 
simple mortgage after the passing of decree 
for enforcement of that mortgage was not 
an act destructive of or permanently 
injurious to the security within the mean¬ 
ing of s. 66 of the Transfer of Property 
Act, because that section contemplated 
substantial waste by the mortgagor. We 
were not referred to any section in the 

(1) A. W. N. (1890) 39. 
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Transfer of Property Act which would pre¬ 
vent a mortgagor in possesssion from giv¬ 
ing the lease such as a prudent manager 
would. Such a lease would be binding on 
a mortgagee who took possession under the 
terms of the mortgage on default of pay¬ 
ment of interest. 

On behalf of the plaintitt'-appellant a 
Bench ruling of this Court: QurbanAli x.Seth 
Ra(jhiibarDayal{2)\vaiS quoted. With respect, 
we are of opinion that the proposition of 
law laid down therein are wider than would 
be justified by the provisions of the 
Transfer of Property Act. In the Allahabad 
case referred to in that judgment [Wazir 
Ali V. Moti Chand (3)] the lease was held 
to be prejudicial to the interest of the 
mortgagee and in such a case it would 
naturally not be binding on him. In the 
present case there is no evidence whatso¬ 
ever that the mortgagee desired to take 
possession if Chhotey Singh was not willing 
to give it up. Chhotey Singh, himself stated 
in his application of 24th January 1917 
that in the plaint of the mortgagee no cause 
of action as against him was stated. This 
was quite true because in the plaint no 
reason is given why the lease should not 
be held to be binding on the mortgagee. 
The lessee, of course, on mortgagee taking 
possession becomes the lessee of the mort¬ 
gagee instead of one of the mortgagor but 
that fact did not imph’ that the lessee was 
bound to give up possession. In fact in 
the present case Chhotey Singh was never 
ejected by execution of a decree or by any 
other process of law. He himself abandon¬ 
ed possession to suit his own convenience 
as it was to his profit at the time to do 
BO. Subsequently he discovered that the 
mortgagee had made some profit during the 
years 1324 to 1327 F. and was tempted 
to bring the present suit against the 
mortgagor for recovery of that sum 

In our opinion the lease was such as 
would be binding on the mortgagee and 
it was Chhotey Singh’s own doing that 
he gave up possession under the lease. 
He cannot hold the lessor liable for 
damages. 

For this reason we dismiss this appeal 
with costs. 

z. K. Appeal dismissed. 

(2) 16 Ind. Cas. 476; 15 0. C. 239, 

(3) 2 A.L. J.?9h 


BOMBAY HIGH COURT. 

Second Civii. Appeal No. 357 of 1924. 

April 3, 1925. 

Present :—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coya.jee. 
D. S. APTK-*-DE(’REE-] loLDER— 

.Vppblla.n’t 


)*SU$ 

TIRMAL HANMANT SAVNUR- 
JrD(;MBNT-DEnTOR—R espondent. 

Civil Proceiliirc ('ixU (.lc^ V of V.ins\, i / j dn - 
Execution of decree "Suhsequent ordi r ". whetln'r mu.^t 
he hij Court which /how*/ decree— Order directin'! pufi- 
ment by inslahneiils paa-iCilby Execulion Court, icheiht r 
exteinb liinitotion. 

The words “any subsequent order" in s. 4S 1 1 1 it)) of 
the C. P. C. mean any order made by a competent 
Court and not necessarily by the {,\mrt wliicii passed 
the decree. An order made' by an Execution Court 
that the amount recoverable under a decree .'*liould l)e 
recovered by instalments falls witliin the purview of a 
subsequent order contemplated by s. 48 (1) {b) and 
operates to extend limitation, [p. 950. col. 1,] 

Second appeal from a decision of 
the District Judge, Dharwar, in Appeal 
No. 20 of 1923. confirming the order passed 
by the Subordinate Judge, llubli, in Dar- 

khast No. 721 of 1921. 

Mr 5. B. Jathar, for the Appellant, 

Mr R A. Jahagirdar, for the Respond- 


nt. 

JUDGMENT. 

Macleod, C. J.— In this case a decree 
^as passed on May 28, 1903, in the Sub- 
rdinate Judge’s Court. The final Hecree 
ras passed bv the High Court on Septem- 
er 8 1908. The plaintiff applied for exe- 
utiok on December 21. 1921. The oppo- 
ent against whom this proceeding was in¬ 
tituled contended that the property sought 
) be attached and sold was not liable for 
le decretal debt on the ground that it was 
1 his possession as the gran^on of the 
Lirety of the principal debtor. This conten- 
!on found favour with the Subordinate 
udge, and accordingly the application was 

ismissed. 

The iudgment-creditor appealed, and al- 

lough no question of limitation was raised 

rthe groMds of appeal, the question of 

^ -Vrf^nn was raised at the commence- 
Lmitation ® j. ^jgfore the District 

The Respondent argued that as 

. tbfl date of the decree and (he 

'ftl of the last application more than Urelve 

pars had elapsed under s 48 of the C. P. 

’ there could ne no further application 
mere ^ q Subordinate 

ud"ge mai an ’ order that the amount 
i^nnld he recovered hy annual instalments 
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of Rs. 125 each, the first instalment to 
become due on February 1, 1912. In case 
of default to pay any, the whole to be re¬ 
covered at once. Each instalment to carry 
interest at six per cent, per annum. The 
District Judge, following the decision in 
Juraxvan v. ^lahabir Jhihe (1) held that as 
that order was made by the Subordinate 
Judge sitting as a Court of Execution, it 
was not an order within the meaning of 
that \vord in s. 48 (1) [b) of the C. P. C. 
In that case it was held that the expression 
“subsequent order" in s. 48 fl) {h) of the C. 
P. C. means a subsequent order made by 
the Court which made the decree and 
acting as that (?ourt, and not an order of 
a Court executing the decree, that an order 
made by a Court executing a decree allow¬ 
ing a judgment-debtor time to pay up ti e 
balance of the decretal money, would not 

be a subsequent order within "the meaning 
of s. 48, and would not give a fresh period 
to the decree-holder to execute his decree, 
nor was an order merely giving time for 
payment an order staying execution or an 
injunction, so that the time so given could 
be excluded incompiiting limitation against 
the decree-holder. 

With great respect, I cannot see myself 
why the words “any subsequent order" 
must be limited as if thp words “by the 
Court which passed the decree" were 
there. The words “any subsequent order,” 
to my mind, mean, any order made by a 
competent Court. As the District Judge 
points out, any other construction would 
lead to this absurdity that there might be 
an order by a competent Court directing 
txi&t ths decr66 should bo paid by instal- 
ments, with the result that when twelve 
years had expired, some of the instalments 
might still remain to be paid, even if 
there had been no default on the part of 
the debtor. It would certainly be an ex¬ 
traordinary interpretation to put on those 
words which might result in a creditor 
being deprived of his right to execute for 
the subsequent instalments if they were not 
paid. 

It is not suggested in this case that the 
order of June 9, 1911, was not made bv a 
competent Court. ^ 

The present darkhast sets out the m-e' 

vious history of the decree. It recites the 
of 190^-i ° “ Darkhast Xo. 286 

(1) 44 lad, Cai. ?4; 40 A. 198; Ifi A. h, J. 7 


“ The defendant No. 3 is examined. 
Having regard to all the circumstances I 

order that the amount should be recovered 

by annual instalments of Rs. 125 each. 
First due on February 1, 1912. In case of 
default to pay any, the whole to be recover¬ 
ed at once. Each instalment to carry in- 
terc'^t at six per cent per annum from 
this date of recovery to be recoverd along 
with the instalment June 9, 1911." 

I fail to see on what possible ground we 
could hold that that was not a subsequent 
order within the meaning of s. 48 (1) ib ): I 
think thatlheDiatrict Judge has some excuse 
for following the decision in Jurawan Pasi 
V. Mahahir Dkar Dvbe (1) as there was no 
decision of this Court on the same point. 
We allow the appeal, set aside the order 
of the District Judge dismissing the appeal 
before him, as that appeal was dismissed 
on a preliminary point which was raised 
neither in the Trial Court nor in the grounds 
of first appeal, and remand the appeal for 
further Learning before the District Judge. 
The appellant will be entitled to his costs 
in this Court 

Coyajee, J,— I am of the same opinion. 

z. K. Appeal alhxced. 


LAHORE HIGH COURT. 

Civil Appeal No. 2239 OF 1923. 

January 22, 1925. ^ 

Present: —Mr. Justice Abdul Raoofand * 

Mr, Justice Jai Lai. 

RAM DAS-UTTAM CHAnD—Plaintiffs 

—Appellants 


versus 

DHANPAT-DIWAN CHAND— 

Defendants—Respondrnts. 

Ciinl Procedure Code (Act V of 1908)^ s. 20 
Principal and agent —for accounts—Pluct oj 
suing. 

In the ab.sence of any express contract regulating 
the rights of the parties or trade usage, a suit 88**? 
an agent by his principal for rendition of accounts 
payment of money due thereon can only be 
at the place where the agent resides or carries _ 
ness or where the contract of agency was 
where it was to be performed or where the refusal 
account took place, fp. 953. col. 2-1 , . 

Plaintiff sent goods from Sargodha to the defend 
at Karachi to be sold by the latter as 

agent. Defendant accepted the plaintiffs drafls^I^ 

money at his request and having sold the 8®®“^ ^ nH. 
ed the amount realised to plaintiff's account. Deie 
ant also purchased goods at Karachi pl**®”^ 
raqueit and lent thia abroad undir 
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tions to v&rioui couotituents. Goods were also des¬ 
patched by defendant to Sargodha. the goods being 
unsigned to defendant himself and the Railway 
Receipt being handed over to a Bank whicli tians- 
mitted it to its own branch at Sargodha for being 
handed over to the plaintiff by the latter on payment 
of the price of the goods. Defendant was put in funds 
in various ways, for instance, by actual remittance of 
money, hundis sent by the plaintiff drawn in favour of 
the plaintiff and by defendant drawing upon plamtifT 
and selling the hundis to a Bank at Karachi. Plaint¬ 
iff instituted a suit for accounts against the defendant 
and for recovery of money duo thereon at Sargodha : 
Held, that the cause of action arose at Karachi aurt 

that the Sargodha Court had no jurisdiction to enter¬ 
tain the suit. [p. 954, col. 1.] 

[Case-law discussed.] . 

Appeal from an order of the Senior bub- 
Judge, Shahpur, dated the 2nd July 19 l 3 
Bakhshi Tek Chand and Mr. Nanak 

Chand, for the Appellants. , ^ ^ . 

Messrs. Manohar Lai and Badri Das, for 

the Respondents. 

JUDGMENT.— Theplaintiff.'^_are grain 
dealers at Sargodha in the District ^ of 
Shahpur. The defendants are commission 
agents who do their business at Karachi. 

The present suit Avas instituted atSargodlia. 

The defendants pleaded that the Sargodha 
Court had no jurisdiction and that the cause 
of action had arisen at Karachi. The learnecl 
Senior Subordinate Judge accepted the 
plea of the defendants and returned the 
plaint to be presented to the proper Couit. 
Against the order returning the plaint the 
present appeal has been preferred. 

A mass of documentary evidence con?pt- 
ing of letters and telegrams of the parties, 
copies of account books and sorne ora 
evidence bearing on the question or 
diction was produced by the parties, l 
following facts are either admitted or estab¬ 
lished by the evidence on the record. 

(1) The dealings between the parties 

commenced in May 1920 when the 

sent goods to the defendants to be sol y 

them as commission agents at Karachi, 

defendants charging their 

They accepted the plaintiffs 

money at their request and ® .i • 

goods credited the amount realized t 

ater ou the defendants at 

iffs’ request purchased the 

aud sent them abroad according . 
plaintiffs' directions to various constitu- 

*°(3j The defendants purchased 

Karachi and despatched them to 

and in doing so they adopted the following 

procedure,*—: 


They drew money from the Karachi 
Brancii of the National Bank of India and 
handed over the Railway receipts to the 
Bank which transmitted them to the 
Sargodlia Ibancli to be handed over to the 
plaintiffs on payment of the price of the 
goods received. 

(4) Sometimes the plaintiffs sent money 
to Karachi and drew the same by means of 
huyulis and vice versa. 

(5) The defendants also used to draw 
hundis upon the plaintiffs. Shortly put 
the defendants were put in funds by various 
ways, such as; («] actual remittance of 
money; (b) hundis sent by the plaintiffs 
drawn in favour of the defendants; (c) 
defendants drew upon jdaintiffsand sold the 
hundis to the Branch at Karachi, etc., etc. 

The plaintiffs instituted the suit on the 
following allegations; That there ^ Aveie 
mutual dealings between the plaintiffs 
and the defendants and that the latter 
received from the plaintiffs by Avay of 
loan Rs. 3,82,698 9-6 out of which they 
paid Rs. 3,78,078, leaving a balance of 
Rs. 4,619-13 0 due to the plaintiffs, pey 
further claimed a sum of Rs. 1,130 on 

account of the profits of the gmin transac¬ 
tions As summarised in the judgment of 
the lower Court the plaintiffs gave the 
following reasons for instituting the suit at 

Sargodha;— ., j . 

(1) That the defendants resided in the 

District of Shahpur at Sargodha. 

(''>) That the goods Avere sent from 

Sar<^odha and some goods Avere despatched 

and'^delivered to them atSargodha; 

('3’i That by special agreement the money 

was payable and was actually paid at 

Sargodha; and . 

(4) That the defendants had expressly 

agreed to render accounts at Sargodha 
The defendants,on the otherhand, pleaded 
that their firm carried on business at 
Karachi- that the relationship betAveen the 
nlaintiffs and the defendants was that of 
?r!nc pal a^d commission agent; that the 
Fom that the defendants individually lived 
at different places in the Distriepf Shahpur 
make the slightest difference and 

that the suit Avas cognizable by the Karachi 
\ ^■nA tbA Sargodha Court had no juris- 

Sn to ry 

was^y agreement to render f counts at 

SareodL or to pay any money there. They 
Bargoa iA the statements contain- 

Tdln the Platt th"e plaintiffs had tried to 
change the nature of the suit which was 
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practically a suit for an account by a 
principal against an agent. All the conten¬ 
tions raised liy th' defendants were accept¬ 
ed, and as already observed, the plaint was 
returned. 

'Ihe following contentions have been 
raised by Mr. TekChand in support of this 
appeal: — 

That the relationship between the plaint- 
ilfs and the defendants was not that of 
principal and agent l)iit that of lender and 
borrower and that even if it be admitted 
that the defendants had acted as the com¬ 
mission agents of the plaintiffs, at least 
part of the cause of action for the suit had 
taken place at Sargodha for the following 
reasons:— 

fi) that advances by way of loan were 
made to the defendants by the plaintiffs from 
time to time; and 

lii} that goods Avere consigned by the 
defendants to Sargodha in their own name, 
the Railway receipts were sent to the 
Sargodha Branch of the National Bank with 
the direction that they were to be handed 
over to the plaintiffs after receipt of cash 
payment. As regards this last point the 
argument of Mr. Tek Chand is that, because 
the defendants were themselves the con¬ 
signees, the delivery of the goods after 
payment of cash must be taken to have in 
fact and in law been made at Sargodha. 

We may at once remark that there is no 
evidence on the record to shoAv that there 
was any special agreement between the 
parties that the accounts would be rendered 
at Sargodha or that the money would be 
payable there, or that the goods would be 
delivered at that place. The whole thing, 
therefore, hinges upon the determination of 
the question Avhether it was a suit for an 
account by a principal against an agent. 
We have been taken through the entire 
evidence by the learned Counsel for the 
appellants and have arrh^ed at the same 
conclusion at which the learned Judge of 
the Court below has arrived, namely, that 
the defendant’s firm is the firm of commis¬ 
sion agents and that they were employed 
by the plaintiffs as such. The payments 
made by the plaintiffs to the defendants 
either by way of advance or otherwise must 
be taken to have been made in relation to 
the purchasing, selling and despatching of 
gram by the defendants on behalf of the 
plamtiffs. The mere fact that in respect 
of the goods depatched to Sargodha the 
Hallway receipts were sent in the manner 


described above could not bring about any 
change in the.relation between the parties. 
This, according to the arrangement be¬ 
tween them, was one of the methods cd 
payment. It is admitted by Mr. Tek 
Chand that there is no direct evidence in 
support of the proposition that the delivery 
of the goods despatched to Sargodha was 
to take place at Sargodha; but he contend* 
that from the circumstance that the Railway 
receipts of the goods Avere to be handed 
over to the plaintiffs only after payment to 
the Bank it can reasonably be inferred 
that the delivery of the goods to the plaint¬ 
iffs Avas to take place at Sargodha. In the 
absence of any evidence on the point we 
find ourselves unable to draw this inference 
from the above circumstance. The position 
is fully covered by authorities to which we 
shall presently refer. 

The general rule applicable to suits for 
accounts between principal and agent was 
laid down by Mr. Justice (^^hatterji in the 
case of Muhammad Shaft v. Karamat 
AH (1). 

The facts of the present case, howeA’er, 
are somewhat similar to the facts in the 
case otSalig Ramv, ChahaMal (2), to which 
Ave shall refer in some detail. The plaint¬ 
iffs in that case, Avho AA'ere grain dealers at 
Hathras, on the 30th December 1910, tele¬ 
graphed to the defendant, who was a com¬ 
mission agent at Karachi, ordering two 
wagon loads of juar to be sent at once to 
Hathras. They sent Rs. 600 by telegram 
and another Rs. 600 by means of a huna'i. 
The juar was despatched on 2nd of January 
1911, and reached Hathras on the 12 th of 
January. The Railway receipt was, on the 
plaintiff’s instructions, sent value payable 
for the balance due to the defendant, bm 
for some reason it was not delivered to tne 
plaintiffs and, owing to instructions givfo 

by the defendant to the Railway Authonti«> 

the grain was not delivered to the plaintiDS 
until the 8th of February 1911. Meanwhiie 
the price of juar had fallen and the specj' 
lation resulted in a loss. The plaintiffs 
sued for compensation due on account oi 
the alleged negligence of the defendant 
and instituted the suit at Hathras. ly 
learned Judges of the Division 
that the suit was not cognizable at 
because the cause of action had ? 

Karachi. The passage dealing with tb 


(1) 76P.R. 1896. , 

(2) 11 Tnd. Cas. 712; 34 A. 49; 8 A, L. J. HW- 
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particular point is to be found at page .^2* of 
the report and is to tliis effect: — 

“The sole question fordecision is, whether 
the cause of action in whole or in part 
arose at Hatliras, vide s. 20 (c) of the C. P C. 
which applies to the facts of the present 
case. The case is clearly one for compen¬ 
sation under s. 212 of the Contract Act in 
respect of the direct consequences of the 
defendants' neglect and misconduct as 
alleged. The latter was the appellants’ 
agent, and it was his duty to purchase the 
grain at Karachi, to place it on the Railway 
at Karachi, and despatch it to the plaintiff's 
address, and he was then directed to post 
the Railway receipt and send it by A . P. P. 
to the plaintiffs. ♦ * * * 

“It is thus quite, clear that the defend¬ 
ant's neglect or misconduct or both, took 
place, if at all, at Karachi. In the course 
of the transaction he had nothing to do 
outside Karachi. He had not contracted to 
deliver at Hathras, but merely to place the 
goods on the rails at Karachi and ^to post 
the Railway receipt there also. We fail to 
see that the cause of action, i. e., the defend¬ 
ant’s alleged neglect or misconduct which 
resulted in loss, occurred anywhere else but 
at Karachi.” 

As contended in this case the argument 
was also put forward before the learned 
Judges of the Allahabad High Court that the 
cause of action partly had arisen in Hatm’as 
to which the learned* Judges replied. “The 
contract was made at Karachi, where the 
plaintiff's offer was accepted. The perform¬ 
ance of the contract had to be completed 
at Karachi and the money due was paj’able 
at Karachi. The defendant contracted to 
act as the plaintiff’s agent at Karachi loi 
the purpose of purchasing and despatching 
the goods and to do certain acts there also. 
His negligence or misconduct, if any, occur¬ 
red there.” , . „ 

This ruling has been consistently follow¬ 
ed ip various cases. ^ 

In the case of Rowther v. Rowther {6), 
under circumstances similar to those of the 
present case it was held that “the cause of 
action in a fiiit for accounts against an 
agent arises at the place where the contract 
ofagency wasmade or where it was tone 
performed and where the refusal to awoun 
took place.” The facts of the case shortly 

Stated were as follows:— , 

The defendant was employed by tn 
.-(3;: 55 Ind. OjiB. 266; 32 Bur. L. T. 198. - - 

■,’Pag© oi 34 


DHANTAT-DIWAN CHAND. 



])laiutiff as his agent at Tiruvaloor in 
Tanjore District. The proposal to employ 
the (Icfeiidant as agent was made by letter 
addressed to him at Tiruvaloor, and was 
acce[>ted by defendant by letter through the 
post. It was held that the contract was 
clearly to be performed at Tiruvalooi. and 
that, therefore, the refusal to account occur¬ 
red there. The learned Judge held that as 
the suit was based upon a contract of 
agency the cause of action took place at 
the place where the agent resided. Jn 
suj'jport of this proposition he relied upon 
the above quoted ruling. 

This case was again followed by a Divi¬ 
sion Bench of the Allahabad High Court in 
the case oiTUca Ram v. Daulat Ram'{4), 
and it was held l)y the learned Judges tliat 
“in the absence of any express contract 
regulatingtherights of tlie parties or trade 
usage, a suit against an agent byliis princi¬ 
pal for rendition of accounts and for pay¬ 
ment of money due thereon can only be in¬ 
stituted at the place where the agent re¬ 
sides or carries on business,” 

In the case of firm of A. M. Mijlappa 
Chcttiarw. Agha Mirza Mohamed Shirazce 
(5). the facts are summed up injhe headnote 
thus;— 

“Tliat the plaintiff, a trader at Negapatam, 
offered to buy timber from the defendant 
at Mandalay who accepted the offer. Under 
the terms of the contract defendant shipped 
the timber from time to time at Mandalad 
took the bills of lading in his own name 
and drew from a Bank at Mandalay such 
sums of money as were due to him (defend¬ 
ant) in respect of the timber shipped, by 
handing over the bills of lading to the Bank 
who in Their turn passed it on to the plaint¬ 
iff through another Bank with whom 
plaintiff had dealings. The defendant 
made default in sending the timber as 
acrreed and the plaintiff instituted the suit 
for damages." The suit was instituted in 
the Nefirapatam Court and objection was 
taken to its jurisdiction. The learned 
judo-es held that no part of the cause of 
action for the suit arose at Negapatam and 
that the Negapatam Court had no jurisdic¬ 
tion to try the case. The facts of that case, 

,yere peculiarly similar to the facts of the 
present case. It was contended in that case 
as it is contended in the present case, that 


RO Ind. Cas. 661: 46 A. 465: 22 A. L. J. 591: (1924) 
D /A ^ ^30' L. R- 6 A. 9 Civ. 

54 Ind. Gas. 550; 37 M. L. J. 712; 26 M. L. T. 
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at least a part of the cans 
arisen iii Ncgapalam because the 
of the guohs was to be made there, 
learned Judges held thut the Bank in 
■Madras and that at Mandalay were the 
agf*iU3 of the itlainiill and that in fact and 
in law the delivery of the goods was made 
at iMandalay and the payment was also 
made thore. In a similar manner in the 
IMTsent ease the defendants delivered the 
Railway rcs/ipt to the Bank at Karachi to 
bo sent to the Bank at Sargodha who in 
their turn passed it on to the plaintiff. It 
is true that tlie Madras case was a case 
between princit)al and principal, but the 
rule laid down in that case will apply with 
a greater force to a suit between a principal 
and his agent. 

Mr. Tek Chaiid for the appellant relied 
upon a large number of cases in support of 
his couteniion. All those were cases of 
isolated contracts between two contracting 
parties and are distinguishable from the 
case of a principal against his commission 
agent, lii fact in one of the cases relied 
upon by Mr. Tek Chand himself this dis¬ 
tinction is clearly pointed out. That is the 
case of Unvi Lai v Bhola Nath (C), in which 
a princi])nl had sued another principal and 
the learned Judges of a Division Bench of 
the Allahabad High Court distinguished 
the case of Salicj Uam v Chaha Mat (2), 
upon the following ground;—'Tn the first 
place, it was not a suit between two princi¬ 
pals for damages for breach of a contract 
1>ut was one for compensation under s. 212 
of the Indian Contract Act in respect of 
the direct consequences of the defendants’ 
negligence and misconduct as alleged. 
The defendant there was the agent of the 
plaintiff and it was his duty to purchase 
grain at Karachi, to place the goods on the 
raihs at Karachi and to post the Railway 
receipt to the plaintiff's address.” 

It is unnecessary to refer to and discuss 
the other cases cited by Mr. Tek Chand 
■because they are all distinguishable from 
the case against an agent for account. In 
our opinion the view taken by the Court 
below was right. The appeal fails and is 
dismissed wdth costs. 

z. K. Appeal dismissed. 

(6) 59 lud. Caa. 359; 18 A. L. J. 749; 2 U. P. L. R. 
(A.) 251; 42 A. 619. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 97 of 1924. 

Junes, 1925. 

Presenh—Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Justice Mukerji. 
MOHAMMAD SHAFIQ ULLAH KHAN 
—Plaintiff—Appellant 

I 

versus 

NUHULLAH khan and others- 

Dkfendants—Respondents. 

yUihammadan Law—Marriage—Acknowledgment of 
legitimacy—Presumption of marriage, when avait- 
able. 

Under the Muhammadan Law it is only where 
direct proof of marriage is not available that indirect 
proof of marriage by way of acknowledgment of a son 
is allowed to take the place of direct proof. Where 
direct proof is available to establish that a marriage 
between the parents was impossible or would have 
been invalid, no question of presumption of marriage 
on account of an alleged acknowledgment can arise, 
[p. 958, col. 2 ] 

Habibur Rahman V. Altaf Ali, 60 Ind. Cas. 837;19 
A. L. J. 414; 40 M. L. J. 510; 33 C. L. J. 479; 23 Bom. 
L. R. 636; (1921) M. W. N. 366; 29 M. L. T. 354; 14 L. 
W. 175; 26 0. W. N.81; 48 C. 856; (1922) A. I. R. 
(P. C.) 150; 48 I. A. 114 (P. C.) and Muhammad Allah- 
dad Khan v. Muhammad Ismail Khan, 10 A. 289; 6 
Ind. Dec. (s. s.) 193, followed. 

Letters Patent Appeal against a judgment 
of Mr. Justice Sulaiman differing from that 
of Mr. Justice Kanhaiya Lai, dated the 16th 
April 1924. 

Messrs. P. L. Bantrji and U.S. Jang, for 
the Appellant. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT.— This appeal comes 
before this Bench on account of a difference 
of opinion between two learned Judges of 
this Court who heard the appeal in the 
first instance from the Court of a Subordi¬ 
nate Judge. The two learned Judges hav¬ 
ing differed, this appeal was filed under s. 19 
of the Letters Patent. 

Theonly point fordeterminationinthisap- 
peal is whether the defendants respondents 
are the legitimate sons of one Knayat UllQh 
Khan. In the Court of Subordinate Judge 
there were a few other points of difference 
between the parties, but those points do not 
any longer arise 

Enayat Ullah Khan died on 30th Apni 
1916, and left him surviving several 
thers, a son, the plaintiff-appellant, and tne 
defendants who claim to be the step-bro¬ 
thers of the plaintiff. The plaintiffs 
as made in the plaint, was that the defena- 
auts were the children of one Musamyna 
Durga Dhobin, the wife of one Cheta an 
it was doubtful whether their 
Enayat Ullah. As the case proceeded, tn 

position taken up by the plaintiff 
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of action had 
deliverv 
The 
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possibly Bnayat Ullah Khan was the father 
of the first two of the defendants, Imi he 
was ®urely not the father of the 3id defend¬ 
ant,' Haiimullah Khan. His witnesses 
stated in Court that /Uusammef Durga took 
up her residence permanently with Lnayat 
Ullah Khan some 30 years prior to their 
deposition. In the argarnenla, however, 
before us, it has been practically conceded 
that Enayat Ullah Khan was the father of 
not only all the three defendants, hat also 
of their'two elder brothers Asad Lllah khan 
and Ruh Ullah Khan who are dead, and 

who died before Enayat Ullah .,j , 

plaintiff had a full brother Rihq U ah 
Khan, who also predeceased hvs father 

The plaintiff, claiming to be the sole heii 
of his father, declared in the pUamt that the 
defendants who were holding three-fourths 
of Enayat Ullah Khan's property were not 
entitled to the same, being illeguimate 
children of that gentleman. 1 he defence as 
explained by the application dated 2.'mllJe- 
cember 1922 (printed at page (5 of the recoidj 
was that the defendants were the o‘“|(iien 
of one Mahmuda Begam, a lady of onen < 
Pathan clan, to which Enayat bbah ad¬ 
mittedly belonged, and that , 

Begam was the lawfully wedded w 
Enayat Ullah. The defendants oa^e as 
developed in the course of fbe evide ^ * 

that their grandfather (mother s fathei) 
a Sherwani Pathan, thai he came lo 
village of Shahjahanpur which was not tai 

from the village of Enayati to ,\g.. 

Ullah belonged and settled m *altei 

village. The defendants were _ una U to 

state if any relations of 
maternal grand-father, Mansur Kha , 

alive. *up 

The Court of first instance came tn tne 
conclusion that there was not 
dence to satisfy it that the ,g 

mother was a Hindu by religion at 

she entered Enayat UUah’s aq , 

even if such was the case, namely, 

fendants’mother was in 

Hindu and the wife of a Hindu, thi lact 

did not help the plaintiff s case. ^ . c 

expressed the opinion that a s- iTHah 
acknowledgments made by 

raised a strong presumption °L|^°iparned 

in favour of the defendants. ^ 

Judge was also not satisfied as to mother 
of the defendants’ story that thei 
was a girl of the Sherwani clan, la 
Miult the suit was dismissed- 


95a 


On appeal two learned Judges of this 
Court diilcred. One lU' the Judges held 
that it was not established tliat the defeml- 
ants’ mollior was the wife of Clada (the 
alleged husband of Durga) so as to exclude 
all possibilities of a legal marriage, but it 
was established from both oral and docu¬ 
mentary evidence that she was the wedded 
wife of Enayat Ullah Khan. Accordingly 
the learned Judge was of opinion tliat the 
appeal should be disiui-^sed. On the other 
hand, the learned colleague of the Jinlge 
held that it liad been detiuitely established 
that the defendants’ mother was the un¬ 
divorced wife of one Chela L)hol)i, and that 
in the circumstances no presumption of a 
lawful marriige between Enayat Ullah and 
Musammat Durga could be raised. He was 
therefore of opinion that the appeal should 
be allowed and the plaintiff's suit should be 

decreed. 

IVe have heard the learned arguments 
addressed to us at length, and liave come 
definitely to tlie opinion that we must 
accept almost in its entirety the opinion of 
the learned Judge who was in favour of 
decreeing the plaintiff’s appeal. In view of 

the fact that there is on the record a well- 

reasoned judgment in favour of the plaint¬ 
iff we do not think it necessary to discuss 
the evidence in detail, but we would give 
some imlication of the reasons winch led us 
to think that the plaintiff s appeal should 

^^^Before discussing the 
should point out that the Coiirt of hist 
distance did not hear in person three of tlie 
p la utiffs’ witnesses, who were, being pnr- 
!]aaas/n:a ladies, examined on commission 
Then the learned Judge does not say tl at 
th- witnesses did not impress him well He 
reiected Huir evidence on the mere ground 
[hat the plaintiff's witnesses were not in- 
dependent-a remark^ which is not at all 
accurate, in the majority of cases. 

As alreadv observed, the 

'f .ri children of Enayat Ullah Khan. 

"nl hei^fore! 

uTlah khan would be equally relations of 
UlldU ivna ,ia have no reason what- 

We'flarthar M ufs tLn five close 

f otVitsamuKif Durga, who was the 

oae Obeta, It is true that thay kav. 
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all more or less admitted that Musammat 
D'lrga, later on, adopted the Muslim faith 
in S3 far as that fact was evidenced 
by her saying the prayers, but this is 
hardly of any importance. The ques¬ 
tion is whether there was or could be 
any lawful marriage between Enayat Ullah 
Khan and the mother of the defendants 
at the linie the latter were begotten. 
Briefly the witnesses are these. Hidayet 
Ullah is a full brother of Enayat Ullah 
himself. He swears that no Mansur Khan, 
the alleged father of the alleged mother of 
the defendants, ever settled in the village 
of Enayati, and that Musammat Durga who 
was the wife of Cheta Dhobi was the 
mother of the defendants, and that before 
she became the mother of the defendants, 
she bore Baldewa, (a witness in the 
case) to Cheta Dhobi. There is absolutely 
not a word in cross-examination to 
suggest any reason why Hidayet Ullah 
Khan should have any reason to love or 
bear affection to the plaintiff in prefer¬ 
ence to the defendants. Indeed this gentle¬ 
man’s evidence goes to indicate that he is 
thoroughly truthful witness and was 
not prepared to deny truth of such facts 
as might be taken in favour of the defend¬ 
ants. He said that the defendants’ mother 
did not leave the zanana house, (as she used 
to do before) when she went to live with 
Enayat Ullah Khan. He added that she 
became a Muhammadan. He further said 
that it was this Musammat Durga who later 
on came to be known as Musammat Mah- 
muda Begam, the name given by the de¬ 
fendants to their mother. 

It is abundantly clear that after Musam¬ 
mat Durga went into the permanent keep¬ 
ing of Enayat Ullah, the latter could not 
tolerate that his mistress should continue 
to be called by a Hindu name, and he gave 
her a Muhammadan name. Hidayet Ullah 
Khan further said that all the relations of 
Enayat Ullah regarded the defendants as 
sons of Musammat Durga, and added, as an 
indication of this fact that the defendants 
could not be married in a Sherwani caste, 
and had to be content with marrying three 
sisters respectively, these three sisteis being 
the daughters of one Abdul Latif Khan of 
Bhikanpur. Abdul Latif Khan in his turn 
was believed to have been the son of a maid- 
sepant by her master. The evidence of 
Hidayat Ullah Khan if unexplained is 
almost conclusive of the facts in con- 
t-rovercy. Hidayat Ullah, it may be 
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mentioned, is a man of 68 years. The 
only thing that was suggested against 
Hidayet Ullah was that his son Maslah-ud- 
din had some criminal case with Nuh 
Ullah, one of the defendants, although no 
further particulars of the case is coming 
forth. Musiah Uddin it appears takes an 
interest in the plaintiff's case. But this 
would be quite natural if it he a fact that 
the defendants are only illegitimate children 
of Enayat Ullah Khan, while the plaintiff is 
a real and genuine relation of Musiah Uddia 
and his father Hidayet Ullah. 

The next witness is Enayet Ullah’s sister, 
EQa 3 *at Unnisa, a lady of 80 years of age. 
She goes as far as Hidayet Ullah himself, 
and fully supports the plaintiff’s case. In 
cross-examination it was brought out that 
the mother of Musiah Uddin was_ the 
daughter of this witness’s husband’s sister. 
We all know how Muhammadan boys and 
girls are married, as far as possible in the 
family itself, and the fact that a nephew of 
the witness married her husband's sister’s 
daughter makes her no closer relation of 
the plaintiff than of the defendants them¬ 
selves. 

The third witness is Sharafat-un-nissa aged 
60 years, another full sister of Enaj'at Ullah 
Khan himself. 

Then comes Abrar Fatma, a daughter of 
Enayat Ullah’s brother Shafayat Ullah. 

The next witness is Usman Khan, the 
husband of the last-mentioned witness 
Abrar Fatma. Thus we have five relations 
of Enayat Ullah coming to support the 
plaintiff's case. Then we have the evidence 
of two caste people, Ehsan Ullah and 
Rashid Khan aged respectively 60 and 65 
years, who fully support the plaintiff’s case. 
Then we have two old residents of the 
village of Enayati itself, unconnected with 
the family, namely, Chunni Rai a Hiudu and 
Zamin Ali a Muhammadan who come for¬ 
ward to support the plaintiff's case. These 
witnesses like other witnesses say that no 
Mansur Khan ever lived in the village of 
Enayati, or came to live there, and that 
Musammat Durga was the wife of Cheta. 
On the top of all this evidence we have 
the evidence of Baldewa himself, who is now 
a man of 55, and who swears that his mother, 
the wife of his father Cheta became the 
mistress of Enayat Ullah, and bore several 

sons to him. He added in cross-exainin^ 

tion and this statement of his only goes to 
establish the truth of his whole statement, 
that after bis mother left Cheta, Cheta kept 
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a woman ^Yho bore him two sons Puran and 
Gobardhan, both of whom are living. There 
is absolutely nothing against Baldewa. He 
also stated, as seems to be the truth, that 
Musammat Durga died 12 years ago, and 
that Cheta died about 15 years ago. 

The defendant Null Ullah was examined 
and he had to admit that none of the three 
defendants could find a wife within llie 
family circle, and had to go to a difi'ercnt 
family, and had to marry respectively the 
three daughters of Abdul Latif. He admit¬ 
ted that although the defendant Halim Ullah 
has been a widower for seven or eight 
years, no cousin of his (those who would be 
cousins through Enayat Ullah) is prepared 
to marry him, although marriageable girls 
in the family are available. This admission 
on the part of Nuh Ullah clearly establishes 
the truthfulness of the statement of 
Hidayat Ullah that the members of the 
family of Enayat Ullah look upon the 
defendants as Musammat Durga’s sons. 

As against this large body of evitlence we 
have the statements of four witnesses for 
the defendants, only two of whom are rela¬ 
tions. These are Ahmad Ullah and Qamar- 
unnisa. Ahmad Ullah is a young man and 
is of the same age as the youngest of the 
defendants. In the circumstances, Ahmad 
Ullah could have no first hand know¬ 
ledge of the actual state of things. He 
stated that his father had come to give 
©vidence on behalf of the defendants. 
But, evidently, the latter (Hamayet 
Ullah Khan) thought better and did not 
give evidence for the defendants. This 
fact is very significant. The other witness, 
an old lady, a sister-in-law of Enayat Ullah 
was examined on commission, but was not 
cross-examined. The plaintiff brought this 
fact to the notice of the Court by his appli¬ 
cation printed at page 9 of the record, hut it 
does not appear that this witness was at all 
cross-examined. Two witnesses, Amir Khan 
and Sana Ullah were examined to prove 
that Mansur Khan a Sherwani hy caste 
came to live in the village and married his 
daughter to Enayat Ullah. But none of 
these two witnesses even belonged to the 
Sherwani caste, and one of these, namely, 
Amir Khan, although he called himself a 
Pathan in describing himself, had to admit 
in cross-examination that he was not even 
© Pathan. I have already stated that the 
Court of first instance did not believe the 
evidence of these witnesses, and the leaimed 
Judge of this Court, who was prepared to 


find in defendnnts’ favour on other points 
found that it was certainly the case that 
whoever llio mother of the defendants was, 
she was not a ?irl of the Sherwani caste, 
it is not iiecessarv to discuss the evidence 
of Amir Klian and Sana Ullali in detail, but 
one thing is very signilicaiit and may be 
pointed out. It is this. If ^lansiir Khan 
migrated to tlie village of Enayali to which 
the parties belong, he must liave had some 
means of sul)sisience, and like most of the 
residents of the villages must have lieen a 
cultivator. Tliis would leave some trace of 


his existence in the village records; but as 
no such trace was available, Amir Khan, 
defendants' witness had to state that Mansur 
Klian had no house of liis own and had no 
laud of his own to cultivate. On the entire 
oral evidence it is, therefore, abundantly 
proved that the defendants are the children 
of a woman who was initially known as 
Musammat Durga and was the wife of Cheta 
Dhobi, and bore to her husband a son 
Baldewa examined in the case. 

On the record there are a large number 
of letters and copies of other documents, 
and these are strongly relied upon on behalf 
of the defendants to prove that Enayat 
Ullah acknowledged the defendants as his 
sons, nay the plaintiff himself treated the 
defendants as his brothers, and called their 
mother "mother.” It would not be neces¬ 
sary to examine these documents in great 
detail It appears that on the death of 
Musammat Durga, a suit was brought for 
recovery of Rs. 170 by the defendants 
against their father Enayat Ullah, purport¬ 
ing to be one for recovery of the dmyer debt 
due to their late mother. Enayat Ullah Khan 
confessed judgment in the suit, and his 
petition, admitting tlie correctness of the 
claim, is the only document on the record. 
All the Judges who have so far heard he 
case including ourselves are of opinion that 
this proceeding of the suit was a collusive 
one and it was meant only to support the 
XrV of the defendants' legitimacy. In the 
circumstances, this document, the confes¬ 
sion of Enayat Ullah, not only does not 
furnish evidence in support of the defend- 
aX case, but it really takes away much 
from the weight of other ev-idence ^at has 
been adduced on their behalf. f 

anoears that on the death of plaintiff s. pH 
Ker Rafiq Ullah Khan, his widow 

Xncht a suit for her dower and implead¬ 
ed not only the plaintiff as a defendant, but 
Xo the other defendants. A copy of the 
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judgment is the only part of the record of 
tiiat case that is on the record of this case, 
ami the judgment shows that the idaintift’ 
did not take exception to the suit, on the 
ground tliat the defendants were not heirs 
of Uaiiq Ullah. This suit was decided on 
.'^Oth November 1910. We are unable to 

draw anv adverse inference to him, from 

% 

the fact that the plaintiff did not raise the 
(luestion of legitimacy of his alleged bro¬ 
thers ill the dower suit. Tlie defence was 
that no asset of Rafiq Ullah was available, 
for the simple reason that he predeceased 
his father and gotnothing from him. Then 
it appears that Enayat Ullah had borrowed 
money from one Ahmad Said Khan and the 
latter obtained a decree against the present 
parties for money. Tire plaintiff arranged 
with Ahmad Said Khan that tlie latter 
should receive fmm the former onlv a 

I 

quarter share of the debt and release his 
quarter share in tlie property from his 
claim. Ahmad Said Khan accordingly put 
in a petition to this effect in Court on 20th 
May 1020 (see paged? of the printed record). 
It was within two months of this petition 
of Ahmad Said Khan that the present suit 
was brought. It cannot, therefore, be said 
that by trying to save a quarter share only 
of the property, the plaintiff really accepted 
the validity of the defendants’ claim to the 
remaining three-fourths of their father's 
property. 

Coming to the letters filed we find that 
the oldest one is dated 18^5, and is ad¬ 
dressed by the plaintiff to his father. In 
this document he speaks of “younger bro¬ 
thers." 9’here are similar letters in which 
the plaintiff has either sent his blessings or 
affection to the defendants or respect to 
their mother. It has been very pertinently 
pointed out in the course of the argument 
that nobody could expect that the plaintiff, 
in writing to his father or even to the de- 
fendenls, would speak of his father’s mis¬ 
tress or the defendants, respectively, as any¬ 
thing but “mother” or “brothers.” The de- 
■ fendants’ mother had been living in the 
house. Sheer courtesy would demand that 
the plaintiff should call his father’s mis¬ 
tress ‘mother’ and his father’s children ‘bro¬ 
thers’, Besides the very fact that the de¬ 
fendants’ mother had been living for such 
a long time with Enayat Ullah Khan, 
would make her almost a member of the 
family, however, unsanctified might be the 
proceeding which brought the woman into 
'thehouse. The letters, therefore, do not 


carry the case any farther for the defend¬ 
ants. The fact that mutation of names 
took place on the death of Enayat Ullan in 
favour of the parties does not necessarily 
add much strength to the defendants’ case. 
The plaintiff required some time to make 
up his mind as to whether he would ac- 
quie.«ce in his father’s actions and treat 
the defendants as brothers and let them 
enjoy a portion of his father’s property, or 
whether he would take such extreme step, 
as of declaring to the world that after all 
his father was living in adultery with a 
Hindu woman coming not from a very high 
class of society. It \vould require a good 
deal of deliberation and courage to _ come 
forward with these allegations against a 
dead man's and a dead father's character. 

Taking the w'hole evidence on the record, 
therefore, we are more than satisfied that 
the plaintiff’s case is a true one, namely, 
Enayat Ullah kept a Hindu married woman 
as his mistre.ss, and the defendants are the 
children of Enayat Ullah by that woman. 

In the teeth of the above finding no rule 
of presumption of legitimacy or mariiap 
can avail the defendants. The state of the 
law has been very clearly set forth in the 
judgment of this Court delivered by the 
learned Judge who was for decreeing the 
appeal, and we do not propose to go over 
the same ground again. It would be sum- 
cient to mention that it is only where 
proof of marriage is not available tna 
indirect proof of marriage by w'ay of ac¬ 
knowledgment of legitimacy in favour oi 
a son is allowed to take the place of . 
proof of marriage. Where direct proof i 
available to establish that marriage w 
impossible or a marriage would be ’ 

no question of presumption of marriago 
account of an alleged acknowledgment 

arise [See Privy Council case of 
Bahman y. Altaf AH {i) and 
mad Allahadad Khan v. Muhammad 
Khan {2)J. 

The result is that this 
and we set aside the decrees of this 
and that of the Court of first instance a 
decree the plaintiff’s claim for P?®^p .j* 
with costs throughout, costs in this ^ 
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33 
360 
48 

(P- C.). 

(2) 10 A. 289; 6 Ind. Dec. (n. b.) 193. 
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including Counsel's fees on the higher 

scale. 

We direct an enquiry into the amount of 
mesne profits accruing due since the institu- 
.'tion of this suit, by the Court of first 
instance under 0. XX, r. 12, cl. (c) of the 
C. P. C. 

z. K. Appeal allowed. 


PATNA HIGH COURT. 

Apfbals from Appellate Decrees 

Nos. 74y. T50, 1016 and 1017 of 1923 
AND 1333 to 1338 of 1922. 

April 22, 1925. 

Present: —Justice Sir B. K. Mullick, Kr., 

and Mr. Justice Boss. 

RAMGOBlND SINGH and others- 
Defenda.nts—Appellants 

VC vs US 

Babit SHASHI SEKHAR PKAS.VD 
SINGH AND others— Plaintiffs— 

Respondents. 

BengalTtnancy Act(VIII of laSo), sg. o.i, lOo. 157, 
158—Civil Procedure Code (.let oflOOSfs. O, 0. 

XKII, r. It—Landlord and tenant—Landlord s right to 
Ttco^r fail* and equitable vent—Suit to enforce rights, 
nature ofJurisdiction of Civil Courts—Co'sharer 
landlord, whether can maintain suit—Appeal—Death of 
respondent—Failure to bring legal representatives on 
record within time prescribed—Ignorance, of death 

Abatement. . 

■ Clause (d) of s. 158 of the Bengar Tenancy Act 
entitles a Court to determine the rent payable by the 
tenant at the time of the application, and there no 
•reason why this should be restricted to cases 
the rate of rent has already been ascertained. If the 
contract is that the tenant shall pay a fair and 
equitable rent, then that is the existing rent payable 
.and it is the business of the Court to ascertain it. 
[p. 960, cols. 1 & 2.1 

An application under s. 158 of the Bengal Tenancy 
■Act must be made by the whole body of landlords, 
.[p. 960, col. 2.J , 

Section 24 of the Bengal Tenancy Act directs that 
an occupancy raiyal shall pay for his holding at a 
■fair and equitable rate If a rent is fixed by tne 
•demise, that rent is presumed to be “fair ana 
equitable." If no rent has been fixed, then the tenan 
IS under a liability arising out of his contract, to 
pay such rent as the Court may deem to be fan 

'and equitable, [ibid.] 

• The jurisdiction for assessing a fair rent where n 
:rent has at any time previously been assessed is no 
confined to that conferred by ss. 50, 105, 157 I", 
and similar sections of the Bengal Tenancy Act. [lot .J 
■ A landlord's right to recover fair and equitable ren 
•on the basis of the contract of tenancy can be enforce 
'Ui the ordinary Civil Courts under the provisions o 
fl. 9 of the 0. P. 0. Such a suit is mamtamable at 
^e instance of a co-sharer landlord with regard 
Jtis Bhare of the rei^t and It is not necessary that tne 


whole hodi’of (he laiidloi’d-s should join as plaiutiTfs 
[p. %(». ool. 2.) 


». au»', < oi. 

Ill general, win ro llie it;lalio;i.s)u|) .d laud!. I'd aiul 
tenant exists wiiluuit any an’aiiLO'nii.-nl f. i‘ ili-‘ ] ay- 
inent of ivnt lu-oi'erly so-eall 'd lli-r i.-^ always an 
implied contract on tlie part ol'al'anml to coiiipf u.'^alc 
the lundltual for use am! oeeiipalioii of tin hn.d In 
Bengal ami Bthar tlic conditiojia an' .-i ■ ci:il : ml ll(c 
law ill such a ca-ic implies a coiili'act to ] .ly not 
compensation but rent. [p. Itiil. col. 2: p. nn’.'. c,.|. 1 | 

It is obligatory ujton an appcliaiit (o j-n-that the 
necessary parties to (lie ai'peal arc on tiie r. cord. 
Ignorance of tlie fact of the (b atli of a r. ,vj ..ndciil i.s 
no e.xeuse for an aiipeiianl's failure to Iniiig the lc<;al 
represfiitutivcs tif the decca-cd re-.p.iinh iit nj i n the 
record within the time pre.scribcd by l.iw, |]). '.Aitl, cnj. 

In Appeals Nos. 711), 750, lOKi and 1017 

(.F li)23. 

Appeals from a decision of the Siiliordinate 
Judge, Arrali, dated llie 7th May li)!'.). 

In Appeals No.s. 1353 lo 1338 of 1!)22. 

Appeals from a decision of llie Olllcialing 
Suljordinate Judge. Airah, dttteil ihe 2()tli 
July 1922. leversiiig ilia! of the 'Ihiid 
Mnnsif, Arrali. dated the 27ih July Ij 21. _ 

Messrs. Januh Kidiorc, in No. 719, <.,0, 
A K lioij,S. S. Pi-umJ Sin>jh, in No.'^. lOHJ 
and 1017, X.C. Ghosc and W.H. ALban, 
in Nos. 1333 to 1338, for the Ajii^ellants. 

Messrs. A. K. Boy, S. Sinyh and 

B. N. Singh, in Nos. 719, 750 and 1333 to 
1338, for tiie Respondents. 

JUDGMENT, 

Mullick, J.— Api)eals No.'^. 1016 and 1017 
arise out of Suits Nos. 021 and 022 respectively 
of 19^0 in the Court of tlie Hurd Mnnsif 
ofArrah, in which the landlords asked for 
the assessment of fair and ecpiitable jent. 
The Munsif assessed the rent at Rs. / per 
bigha in each ca.=e. Eventually atier cer¬ 
tain orders made in appeal by the buboi- 
dinatc Judge and in second appeal by tho 
High Court, to -A’hich it is not necessary to 
refer in detail, the Subordinate Judge re¬ 
duced the rent to Rs. 5 per bighn, but before 

this judgment was passed another batcli of 

cases regarding lands in the same neigh¬ 
bourhood came up in appeal before another 
Subordinate Judge and he agreeing with 
the lower Court, found that the fair and 
equitable rent was Rs. 7 per bigha. Ap- 
S Nos. 13;f3 to 1333 relate to this second 
Seh and are preferred by the tenan s. 
Annuls Nos 749 and 750 are appeals by the 

noT^aUsfied with the decree of the Suboi;- 
dinate Judge reducing the rates from Rs. 7 

‘"l^wilurkeSpeals Nos 740 and 750 iirst 
These appeals are concluded by findings of 
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fact. The Subordinate Judge has upon 
evidence found that Ks. 5 per bigha is a 
fair and equitable rate. He has rejected 
the decrees, upon wliich the Alunsif relied 
on the ground that some are under appeal 
and that others were made as against tenants, 
who were themselves co-sharer landlords 
and he has preferred to rely upon the 
protit made by the sale of mangoes which 
is the only crop grown upon the lands. 

There is also another defect which is 
fatal to these appeals. One of the respon¬ 
dents Surendra Narain 8ingh died on the 
Slst July iy24 and no substitution of iieirs 
has yet been made in his place, the decree 
being joint and indivisible the abatement 
of the appeal against the heirs of Surendra 
Narain Singh causes the appeals to fail 
also as regards the other respondents. It 
is urged by the appellants that they were 
not aware of the death of Surendra Narain 
Singh till about a week ago, but that is no 
excuse for it is obligatory upon an appel¬ 
lant to see that the necessary parties are on 
the record. It appears that the landlords 
in their Appeals Nos. 1016 and 1017 substi¬ 
tuted the heir of Surendra Narain Singh 
within the time allowed by law and no 
reason has been assigned why the tenants 
in their appeals could not have done the 
same. 

The appellants, however, urge that the 
suits are not maintainable, as the plaintiffs 
are only co-sharer landlords. It is said that 
this is a suit under s. 158 of the Bengal 
Tenancy Act (VIII of 1885} and all the 
landlords must sue. This contention re¬ 
quires careful examination. The lands 
have been recorded in the Cadastral Survey 
Kkatian as occupancy holdings liable to be 
assessed with rent. The Settlement Officer 
found that the tenants had occupancy rights 
but that the rent had not been fixed by 
express contract and that none was being 
paid. He thought there was, therefore, no 
existing rent which could be declared to 
be the fair and equitable rent. It is said 
that as s. 158 of the Bengal Tenancy Act 
only empowers a Court to record the exist¬ 
ing rent it does not apply. But cl. (d) of 
B. 158 entitles a Court to determine the rent 
payable by the tenant at the time of the 
application, and there is no reason why this 
should be restricted to cases where the rate 
of rent has already been ascertained. If 
the contract is that the tenant shall pay a 
fair and equitable rent, then that is the exist¬ 
ing rent payable and it is the business of 


the Court to ascertain it. Section 153, therd 
fore, in my opinion applies. 

But then s. 158 requires that the appli¬ 
cation must be made by the whole body of 
landlords, and, therefore, if the suit is not 
maintainable under the general or any other 
law but is one sanctioned exclusively by 
the Tenancy Act then the plaintiffs must 
fail. To this the plaintiffs reply that s. 158 
is not restrictive and the right to claim a 
fair and equitable rent is an obligation 
arising out of the contract between the 
parties and is enforceable in the ordinary 
Civil Courts under the provisions of s. 9 
of the 0. P. C. If this contention is accept¬ 
ed then the fact that the plaintiffs are only 
co-sharer landlords will not be a bar to the 
suit. 

In my opinion this contention is well- 
founded. Section 24 of the Bengal Tenancy 
Act directs that an occupancy raiyat shali 
pay for his holding at a fair and equitable 
rate. If a rent is fixed by the demise, that 
rent is presumed to be “fair and equitable’ 
an expression first used in s. 5 of the Keiit 
Act of 1859 (Act X of 1859). If no rent has 
been fixed then the tenant is under a liabi¬ 
lity arising out of the contract to pay such 
rent as the Court may deem to be fair and 
equitable. The landlord does not require 
the authority of the Tenancy Act to bring 
a suit to enforce the liability and, therefore, 
s. 188 does not apply. The argument that 
the landlord cannot ask the Civil Court to 
make a contract between the parties is 
really not relevant because here there is m 
fact a contract. I am unable to hold that 
the only jurisdiction for assessing a fair 
rent where no rent has, at any time, been 
previously assessed is that conferred by 
52, 105, 157 and 158 and similar section of 
Act VIII of 1885. 

Therefore here there is no necessity to 
seek the aid of the Tenancy Act at all. S® 
far back as 1864 it was held in Nityanund 
Ohose V. Kishen Kishore (1) that by the uni¬ 
versal custom of the country mere occu¬ 
pation of land without express permission 
on the part of the landlord or express con¬ 
dition to pay rent on the part of the occi^ 
pier constituted the relationship of landlord 
and tenant and that the tenant was 
bound to pay a fair rent and ^0 
landlord to give him a patia^ Th^ 
was a suit by the tenant under s. 5 of Act 

X of 1859 to compel the landlord, to gii^0 

• . 

(1) W. R. 1864, Act X Roling, 82. 
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biax a paiia and the following observations 
of the learned Judges of the Calcutta High 
Coui't appear to me to lay down wliat is 
still the law, although the provisions for the 
exchanee of paitu and kabnUyt-tt have been 

since repealed, 

“The lands (say their Lordshij^sl tlien, 
being lands of which the plaintitf is tlic 
proprietor, and the defendant never having 
paid rent for the same, or acknowledged 
the zemindar s right to treat him as a ten¬ 
ant, do the parties stand in the relation of 

landlord and tenant. 

The defendant holds and cultivates the 
plaintiffs lands, and had the present suit 
been one for rent during the occupancy, 
there is little doubt the defendant would 
be deemed to be a tenant and be adjudged 
liable to pajmieiit of rent, for it is an 
acknowledged principle that every zemin¬ 
dar has an inherent right to the rent of an> 
and all lands held and cultivated within 
hia zeviindari. In the same way, is he no 
entitled to receive from the pei-son who 
holds and cultivates any land within lus 

zemindari a kahuliyat? , 

We think that, though by the law ot 

landlord and tenant, as applied m 
a person who takes and cuhivates tiie lan< 
of another (there being no express permis¬ 
sion to cultivate on the side of tlie landlo , 
nor any express condition to pay rent o 
the part'of the cultivator) would not oe 
allowed to be regarded as a tenant, out 
treated as a mere trespasser, the peon 

circumstances of this country preclude the 

applicability of the technica (doctrine ot 
the English Law of landlord and tenan 
to such a case. Here it is a vei> m 
thing for a man to squat on a pie 
land orto take into cultivation an uno 
pied or waste piece of land. 
agreat many Districts in Bengal, commences 
im this way and where it does so oomme 
it is presumed that the cultivator cultivates 

by the permission of tn nav 

under obligation to his landlord . ^ 7 

him>a fair rent, when the 
to demand it. Thus, the 
of the country regards 
landlord and tenant, and unless ^^® ■ 

chooses thus-to treat him, the . i 
not regarded, as he would be by 
administered in England, as wu ’ 

as a tenant and he would be b® 

he may never have expressly ^ „ 

the landlord's right, or entered lut® ajiy 
pxpress contract with him for the p > 
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of rent. If he chooses to rultivale the 
zemindars lands and llie zemiitd-n- lets 
him, there is an implied contract between 
them, creating a relationship of landlord 
and tenant.” 

What then is tlie rent the tenant should 
pay in such a case V At the time of tlu‘ 
Permanent Settlement competition rents 
were, unknown and the fair and equitable 
rale was the customary rent, to sa^y 

the Pan/(ina rate. Keguh.tion Ml oi lb— 
which waMhe first legislative measure lor 
making a Survey and Settlement gave tlie 
Settlement Otlicer no power to enhance 
rents for the sim]>le reason that enhance- 
menls bevond the y\n-c/aaa rate were not 
then contemplated: see Ishur Clanuha 
Sarkar v Troijlokya Sath Sniyha (2j and 
ft was not till 187:) and L885 that general 
powers were given to Settlement OHicersto 

As ^for the^Civil Tribunals, it was not 

till 1859 that rules were made for enhance¬ 
ment and reduction of rents: (see ss. U, H, 

5 and 17 of Act X of 1859). These rules 

have with modifications been repeated in 

the Tenanev Act of 1885, but in cases 

such as we have here the power ot he 

Civil Court to assess a fair and equitable 

rate be it the Pargana rate customary l^e^®‘® 

1859 or the prevailing rate or a late de 

uendin" on the price of foodgrams has 

Sefer been in doubt. In BaW.am</at Uns.u' 
ue^er •Zakau (^) the learned Judges, 

ImetoldintZl tUe Settlement Oflicen, 
fa r and el“iit°ble rent, expressed 

Ifes‘S..1 

’'If therefore, the Bengal i;enanoy Act does 

If, tueieioic, Qf s 9 of the C. 1. 

not exclu tag of )he former Act is no 
v'’ the nlaintilfs. although they are 

co^htrer landlords are entitled to maintam 

the suit. , V gthe relationship of iamb 
, ®!d tfna^ exists without any arrange- 

m- tfe pavmentof rent rroperly so- 

Taned, Utere always an inipbed promise 
[|iJ3iniSt'910;VaC.wA:f0C, 
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on the part of the tenant to compensate 
the landlord for use and occupation of the 
premises. The relationship has l)een some¬ 
times called in English Law a (pmsi-tenancy 
and that law always implies a contract or 
promise by the occupier to pay the landlord 
a reasonable sum for use and occupation: 
llelier v. Sillcox (4). In Bengal and Bihar 
as pointed out in Nitijanand Glwse v. Kisscn 
Kishore (E, the conditions are special 
and the law implies a contract to pay 
not compensation but rent. 

The result, therefore, is that Suits Nos. 621 
and G22 are maintainable in their present 
form and the Appeals Nos. 749 and 750 must 
be dismissed with costs. 

AppiiAi.s Nos. 1333 TO 133S or 1922. 

In these appeals also the right to pro¬ 
ceed against Surendra Narain Singh's heii’s 
has abated and for the same reasons as in 
Appeals Nos. 749 and 750, it must be held 
that the appeals cannot proceed. They are, 
therefore, dismissed with costs. 

It appears to have been admitted by the 
parties when these appeals came up on the 
6 th August 1924 before another Division 
Bench of this Court that they would be 
governed by the decision in Appeals Nos. 
1016, 1017, 749 and 750. But in the 

circumstances that have occurred this 
agreement cannot be enforced as the appeals 
are at the outset incompetent. Kulel 8ingh 
one of the appellants in Appeal Nos. 1336, i.s 
sported to be dead, but it is unnecessary 
<0 give time for the substitution of his 
heirs because the abatement of theai)peal 
against the heirs of Surendra Narain hingh 
before the death of Kulel Singh took place 
renders the whole appeal liable to dismissal 
and it is immaterial whether Kulel Singh’s 
heirs are now substituted or not. The same 
objection as in Appeals Nos. 749 and 750 
was taken in these appeals regarding the 
maintainability of the suits by co-sharer 
landlords; but for the reasons given above 
the objection is decided against the appel¬ 
lants. 

The result is that Appeals Nos. 1333 to 
1338 are dismissed with costs. 

Appeals Nos. 1016 and 1017 of 1923. 

These are appeals by the landlords \uid 
they ask that the decree of the Munsif at 
the rate of_Rs. 7 per higha be restored. 
The Hubordidate Judge has foundonevi- 
df-mce that tbo fair and equitable late of 
ifriit is Hs. 5 per higha and the case js 

^^(4) ab50) 19 V. j. Q. B. 295; U Jur. 573; 87 R, R. 


concluded by that finding. The appeals 
are dismissed. 

There being no respondent, there will be 
no costs. 

Ross, J,—I agree. 

2 K. Appeals dismissed.' 


BOMBAY HIGH COURT. 

Seco.nd Civil Appeal No. 232 of 1924. 

April 9, 1925. 

Present—Sir Norman Macleod, Kt,, 

Ciiief Ju-stice, and Mr. Justice Coyajee. . 
VISHNU SHANKAR JOSHI and 
OTHERS—Defendants—Appellants 

VCJ^SliS 

YUSUEE NUR MAHAMAD and others— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of WOS), 3. 63—ExecU‘ 
iiou of decree-Sale of property under two decrees-^ 
Prior sale set aside Subsequent sale, confirmation of, 
effect of. 

Under s. fio of tlie C. P. C. proper!}’ sold in execu- 
Oon of a decree must be deemed to have been vested 
in (lie purchaser frojii llic lime when it was sold and 
not from the time when the sale becomes absolute. 

hut until the sale becomes absolute the property can¬ 
not be said to be vested in the purchaser, who has 
only an inchoate right which becomes permanent only 
when the sale is made absolute. 

Certain j)roperly belonging to a judgment-debtor 
was atlaclmd in execution of a decree passed by Court 
7’and was subsequently attached in execution of a 
decree passed by Court P. It was sold in execution 
of the decree of (’ourt Tand a few days afterwards 
it M'as sold in execution of the decree of Court P. The 
.•^le by Court T w'as set aside under a compromise 
arrived at between the parties to that sale and was, 
therefore, never confirmed. The sale by Court P was 
duly eontirmed ; 

Held, (1) that when the Court 7 'sold the property the 
purchaser merely had a right to get the sale confirmed 
and that until he obtained a sale certificate the pro¬ 
perty would not vest in him and that similarly when 
the Court P sold the same property the purchaser at 
that sale obtained only an inchoate right which wouW 
fail to materialize if the previous sale in the Court •* 
was confirmed ; 

{2} that when the T sale was set aside the ri^tof 
the purchaser from the Court P which had been in the 
meanwhile in suspense revived and that the sale hav¬ 
ing been confirmed his title dated back to the date oi 
the sale. 

Second appeal from Hie decision of 
Assistant dndge, Thana, in Appeal No. 
134 of 1922, confirming a decree t)f tn® 
Sec'^nd Class Subordinate Judge at Paovel, 
in Civil Suit No. 83 of 1921. 

Mr. P. S. JJakhale, for the Appellants. 

Mr. Y. V, BhandarkaVi for Kesponde®* 
No. 1, 
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JUDGMENT, 

Macleod, C. J.— One .Menvaaji haa 

several money-decrees stauilin^ again:-! 
him. In execution of one of them, liie 
Thana First Class Court altaeiied a 
certain land belonging to liiin im M.iy tO, 
1916. About the same time in execution of 
another decree tiie Canvel S*^'Cond blass 
Court also attached the same i)roperly. 1 he 
fact that the Thana Court had attached the 
property had not been brought to tlie notice 
of the Panvel Court. 

Under s. 63 of the C. l\ C., where pro¬ 
perty not in the custody of any Court is 
under attachment in execution of decrees 
of more Courts than one, the Court wliicli 
shall receive or realize such property, and 
shall determine any claim thereto, and any 
objection to the attachment thereof, shall 
be the Court of highest grade. Sub-s. U) 
says that nothing in this section shall he 
deemed to invalidate any proceeding by a 
Court executing one of such decrees. 

The Thana Court sold the property on 
February 28. 1917, and the Panvel Court 
sold the same proi)eity on March 3, iJw- 
Under s. 65 of the Code “ where immove- 
ble property is sold in execution oi a 
decree and such sale has become absolute, 
the property shall be deemed to have vest¬ 
ed in the purchaser from the time when 
the property is sold and not from the tunc 
when the sale becomes absolute. fjot 
until the sale becomes absolute, the pro¬ 
perty cannot be said to be^ vested m the 
purchaser, who has only an inchoate rig , 

which becomes permanent when the sme i 

made absolute. The sale by the 1 liana 
Court was never confirmed. The judgmen- 
debtor applied to set it aside : 

.XXI, r. 89, and ultimately it was decided 
by compromise that if the judgment-de i ■ 
deposited a certain amount by a certain 
time the sale should be set aside. ^ 
deposit wes accordingly made by the ju g 
ment-debtor on September 11, 
the sale was set aside, and the 

into Thana Court thus terminated, l tic 

sale of the Panvel Court was duly confirm¬ 
ed and the present plaintiff is the ■ 

The judgment-debtor had obtained 
defendants Nos. 2 to 4 the necessary 
money to set aside the sale by the l * 

Court. In consideration thereof he 

the property to them on beptembe , 
1920, Avilh certain other prop^ties, and 

■put purchaser in possession thereor, 


d'lio iil.iintilT had then to bring this 
suit Id rorovi>r possession. 'I'he Sul'nvdi- 
natc .1 iidgi‘(lecrced tlie ])laintifi8 claim, 
and that was cutdirmed in appeal 

bv llio Assi>t;int Ju<lge. 

' li was arumcil lu'fore the xVssislant Judge, 
and the argument has been rejieatcl in 
llii.s Coiiil, that when the Thana Court 
sold tlie properly on Feluaiary 2S, 11)17, 

the iudgment-dehtor’s interest in the land 
ceased, and further that Ihe attachment 
procce<lings in the Panvel Court also came 
loan end, as there was no property on 
which it could take eliect, or which could 
be conveyed to the purchaser. The Judge 
said 

“'J'he fallacy of this arguinent lies, as 
pointed out l)v theTrial Judge, in assuming 
that the title of the judgment-debtor is 
transferred! to the CViurt-purcliasei ininiedi 
ately on the acceptance of his bid. But 
that is not the law." 

It seems tome that when the 1 liana Couit 
sold tlie property, the purchaser merely 
ol.lnine.l a right to get the sale confirmed, 
and it would not he until he obtaiiird the 
sale oerlilicatc-, that the vesting ol the_ 
propertv wouhl date hack to the date o£ 
the sale. When the Panval Court sold the 

same property, the purchaser also obtiiined 

an inchoate right which would p'l « 
materialize if the previous sale in l e 

Thana Court was conhrmed. \\ In n the 
Thana sale was .set aside then the right of 
th^ purchaser from the Panvel Court which 

Lad bemi in the meanwhile m su.spense, 
revived, amt if the sale was conhnned, then 
his title would date back to the date of t e 
site There was nothing to pieient the 
hid vment-debtor objecting to the sa e m 
tl,p° Panvel Court before the certificate 
wLs ismied He did not do this, ho we 
think the plainlHtis entitled to sua-eed. 

We dismiss the appeal with costs. 

Coyajee, J.— I agree. 


Z. K. 


ippeal dismissed. 
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ALLAHABAD HIGH COURT. 

>Lv>:<D CiviL Appeal Nh. 717 of 1923. 

June 5, 1925. 

!'risenf:-~'Sh\ Justice Sulaiman and 
Mr. Justice Bovs. 

[MARK LAL AND another—Plai.ntiffs— 

Appellants 

versus 

Sri TtlAKURJI AND ANOTHBU— 

Defendants—Respondents. 

Un'da Laic—Joint family--Altenation by father — 
.1, Lnl ilcbts, paymetit of- Debt paid off not men- 
| I in >ked. evcct of—Sons, whether bound 

lu !i case ill which false recitals are dishonestly 
lii'l ijaiidulently entered in a deed of transfer in 
■ I'.h r lo deceive I'-Tsuns entitled to challenge the 
id itj’ialiou, the Court may prevent the transferee from 
-.liirtiug liis ground and setting up a case that 
;!lihougli tlie consideration was not jiaid or appro- 
pi'ialed in the manner stated in the deed it was 
iijil'r.'luialed in payment of obligations which were 
ill tlie nature of antecedent debts and that, therefore, 
ih'" transfer was justified although not on the grounds 
•l il .-'l in tlie deed itself, [p. 5)65, col. l.j 
Vw Sulaimun, J.— Under the Hindu Law antece¬ 
dent <lebts of tlie father unless tainted with im- 
ni-'rality or illegality are binding on the sons, and 
.1 triinsfer of family property by the father in lieu 
. ]■ such debts is jierfectly valid. It makes no dilTer- 
< n<‘<? ill ju inciple if a portion of the sale consideration 
lli'.ugh originally intended to pay oil one antecedent 
debt. is. as a malt -r of fact, when it is discovered that 
that di'bt does not e.xist, honestly utilized to pay 
.iff auutlicr antecedent debt. Where both the debts 
are binding on tho sons they cannot complain if one 
IS paid ofT rather than the other. The payment of 
dobis due from the father is considered to be one of 
tli'3 recognised legal necessities. When, therefore, 
an antecedent debt has in fact been discharged, 
lli.'Ughllie debt is not the one actually mentioned 
in the deed the transfer should not be vitiated unless 
there arc ciicumstances showing an attempted fraud. 
[l». ‘.Kil, Cub 2; p. 965. col. 1.] 

Second appeal from a decree of the Dis¬ 
trict Judgv, Gorakhpur, dated the 21st of 
February 192J. 

Dr. M. L. Agavwala, for the Appellants. 

Messrs. J. M. Banerji and P. L. Banerji^ 
for the Respondents. 

JUDGMENT. 

Sulaima,]!, J* —This is an appeal by 
the plain tills arising out of a suit brought 
by them for the cancellation of a sale-deed 
executed by their father on the ground 
that the transfer was not binding on the 
family. 

Tlie Court of first instance decreed the 
claim but on . appeal the learned District 
«)udge has dismissed it. The findings of 
the lower Appellate Court are that the 
father is still alive and is really running 
this case. It has further found that the 
defendant acted in a 6ona fide manner 

hen he purchased the property. It has 


found that the sale consideration was fully 
paid and was binding on the family in its 
entirety. It has, however, pointed out that 
out of the sale c msideration, Rs. 1,600 
had been left in deposit with the vendee 
for payment to a named creditor Hlra Lai 
on account of an antecedent mortgage debt 
of the 9th of Januaiy 1917. The learned 
Judge has held that subsequent to the 
execution of the sale-deed, the plaintiff’s 
father served a notice on the vendee inform¬ 
ing him that only Rs. 358 remained due 
to Hira Lai on his bond and requesting 
that the balance should be paid to the 
vendor direct. The vendee however did 
not do so but under a subsequent arrange¬ 
ment which took place on the 1st of May 
1919, the balance was utilised in payment 
of certain other previous debts of the vendor, 
though these had not been mentioned in the 
sale-deed. 

The main contention on behalf of the 
appellants is that if the vendee had made 
due enquiry he would have come to know 
that the entire sum of Rs 1,600 was not due 
to Hira Lai and that, therefore, the transfer 
in lieu of it was not justified. It is further 
urged that inasmuch as the payment of 
the other debts of the father was not in 
contemplation at the time when the sale- 
deed was executed they should be altogether 
ignored for the purpose of considering 
whether the transfer was or was not valid. 

I am unable to accede to the contention 
of the appellants. It is true that apparently 
the vendee did not make enquiries from 
Hira Lai before making the purchase, but 
when the entire sum of money was left in 
his hands for payment to Hira Lai, the 
vendee might very well accept its accuracy 
provisionally intending to ascertain the 
exact amount due, at the time of actum 
payment to the said creditor. When sub¬ 
sequently he discovered that the whole oi 
that amount was not due to Hira Lai, ^ 
did not pay it over to the plaintiffs' fatbe^ 
but made him agree to utilise the 
in payment of other antecedent debts o 
bis. , 

Antecedent debts of the father nnie 
tainted with immorality or illegality^® 
binding on the sons, and a transfer 
of them is perfectly valid. Does R do 
any difference in principle if a i|^ 

the sale consideration, though ^ 

intended to pav off one antecedent dent, i 

as a matter of fact, when it .i® 

that that debt does not existi honefl*v 
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titiUBed to ray off another antecedent debt ? 
aW all when both the debts are binding 
on the sons they cannot complain if one is 
paid oif rather than the other. The pay¬ 
ment of debts due from the father is con¬ 
sidered to be one of the reeo£?nised legal 
necessities. When, therefore, an antecedent 
debt has in fact been discharged, though 
not the one actually menM^ned in the deed, 
the transfer should not be vitiated unless 
there be circumstances showing an attempt¬ 
ed fraud. In cases where false recitals were 
dishonestly and fraudulently entered in 
deeds of transfer in order to deceive persons 
entitled to challenge the alienation, a Court 
mav prevent the transferee from shifting his 
ground and setting up his own fraud. That, 

however, cannot he said to he the case here, 
when the lower Appellate Court has found 
that the transferee acted in perfect good 
faith. I am conscious that in this view 
the principle of transfers in lieu of antece¬ 
dent debts, which so far been laid 
down in reported causes, is being slightly 
extended, but I think it is being extended 
legitimately. There is at least the authority 
of a Bench of this Court in the case of 
Jagdishwar Prasad v Shco Bahhsh Ka? (1) 
that the fact that the money advanced for 
One legal necessity is used or diveited 
to some other purpose is not surncient m 
itself to invalidate the transaction. 

nii this been a case where the plaintiifs 
have been taken by surprise on the defend¬ 
ant leading evidence contrary to the 
in the sale-deed, [ would have made the 
defendant pav the costs of the plaintitrs. 
But this cannot be the case wheie t e 
father--is actiiallv behind the scene. ^ 
would accordingly dismiss the appeal wx 
costs. 

Boys, J.—This was a plaintiffs’ appeal. 

The suit was brought by two 

sons to set aside a sale-deed dated the 

of October 1918 for Rs. 2,000, the sale-deed 

having been executed by their father 

and it being alleged that it was neith 

for an antecedent debt nor for legal neces- 

The First Court decreed the suit, but the 
lower Appellate Court allowed the appeal 

nnd dismissed th^ suit. , 

The consideration set out in the deed ^ 
as follows:— ..V + 1 ,^ 

(1) Us 1.630 left in deposit with the 

vendee for payment to one Hira ba 

U) 61 Ind. Oaa. 856; 1 U. P. b. R. (A) Ut». 


reference to a mortgage i:i favour of Itii.t 
Lai, dated rh'* Ist of January 1917. 

f2) Rs, 100 left with the vendee for jv-iy- 
ment to Vishun Ram in regard to an oral 
debt. 

(3) Rs. 180 left witli the vendee for pay- 
mant to certain creditors. 

ft) Rs. 120 for cash and stamps etc. 

Tr ann'*ar.s that the money wis in rffpct, 
not applied to the purpose set out in the 
sale-deed hut was, as the lower .Vpi)pllatc 
Court expresses it, "eventually used largely 
for other purposes." For the purposes ul 
the appeal before us it may be- taken that 
it has been found that there was, in fact, 
no mortgage in favour of Hira T>’il lor 
Rs 1 600. How the original entry of this 
item came to be made we have no informa¬ 
tion But on the 8th of December 
BahuLal, the father of the plainiilYs. who 

executed the document, "sent a not p, 

Maliahir, who was the trustee of the defend¬ 
ant temple Sri Thakurjee the vendee, in¬ 
forming him that only Rs. 3j8-o .‘3 was a«;- 
tuallv due to Hira Lai and asking Mahalni 
to pav the balance of Rs. l.hOO to him 
fBabu'Lal). Mahabir was apparentlv too 
cautious to do this, but an arrangejuen 
was entered into between him and Labu 

T al as to the disposal of the R^. Li'dtk 
ifwas agreed that it should be disbursed as 

Rs"358-.5 3 to pay off the mortgage 

‘“(I^Ts.'lWtTpa^y off a decree in favonr 

favour of 

'^'( 4 )%s.424 to pay of a hnndi in favour of 

Mahadeo and Snkhdeo. 

(5) Rs. 38-10 9 Cash. 

^'Toldderin- whether whioln if any, 

Before considenn, 

of these f debts or for legal 

regarded as a validity of the 

necessity J question has to he 

transfer ^ PreUmm^V order 

decided. ^ fg,. bv a father, esseiitial 

to aupport a tranetei for the 

to show .pthp deed constituted legal 
s,le, set out y debts; or. on the 

necessity nr .ipnt to sh )^v that tlie 

other hand. fU^bursed as shown m 

nioncv though rUsbursed for other 

the <l«^h?arp.ses «-hich by their nature 
debts and ? 

wiU firsf ?elerto some general con- 
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siderations before discussing the only judi¬ 
cial authority which has been brought to 
niy n ut ice. 

For the plaintilf it niiglit be urged that 
if a sale by a Hindvi father can be sup¬ 
ported by purposes other than those 
stated in the deed, a situation iniglit 
in particular cases arise whioli it would 
be impolitic to perniit. If an invalid jun- 
pose be entered in the sale-deed (as in 
this ease) the sons, in ignorance of the real 
application of the money and deceived by 
the incorrect entry in the deed, may be 
com)>3lled in their own just and proper 
interests to tile an unnecessaiy suit to 
set aside the deed, only to lind it defended 
by the setting up of a good antecedent debt 
as having been discharged in fact by the 
purchase money, a defence which would 
come as an entire surprise to the plaintiff. 
The whole purpose, from tlie sons’ point 
of view, of setting out the destinatic.n of 
the consideration in the sale-deed would be 
defeated and in fact a false document would 
be being registered and nobody would know 
whether they were legally entitled to chal¬ 
lenge the transaction or legally bound to 
accept it. 

On the other liand, for the defendant it 
may he urged tliat the net result of the 
transaction is exactly the same as if the 
vendor had arranged with the vendee to 
tear up the original sale-deed and to execute 
a fresh one setting nut the real eventual 
manner of disbursement. To this plea there 
would seem to be a two-fold answer. In the 
first place there is the undesirability to 
which we have just referred of leaving those 
who may he entitled to challenge tlie deed 
under a misapprehension ; and in the second 
place even where a second deed is executed 
before any suit is bi'ought there might well 
he cases in which the position of strangers 
to the first deed had become affected . in 
the interval between the two deeds in a 
manner in which it would not have been 
affected if the first deed had contained a 
true statement of the position. 

Again it may be contended for the defend¬ 
ant vendee that he is not obliged to enter 
at all in the deed the intended application 
of the money; that he onljr enters it for his 
own protection. That is so, but, if he does 
enter it, it is obvious that it is expedient 
that he should be required to enter it 
correctly. 

Having stated these general considera¬ 
tions I will conie to the judicial authoritA’ 
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Counsel on either side were unable to 
refer us to any authority, but my learned 
brother, Mr. Justice Sulaiman, has since 
drawn my attention to the decision of this 
Court by Mr. Justice Walsh and Mr. Justice 
Kyvesreported as Jagdishu'ar Prasad v. Shto 
Pakhsh Uai (1). In that case the document 
set forth a purpose to which the money was 
to be devoted which, if established in fact, 
would l>e suilicient to establish legal neces¬ 
sity, but, before the money was disbursed 
for that purpose, the vendor changed her 
mind and devoted the money to another 
purpose which would have been equally 
effective as regards legal necessity if that 
purpose had been originally stated in the 
deed. The transaction was upheld. This 
case is only distinguishable from the pre¬ 
sent in that in that case both the declared 
purpose and the eventual application of the 
money were capable of supporting legal 
necessity whereas in the present the greater 
part of the declared purpose did not exist 
and could not constitute legal necessity. 
This distinction does not, however, alter 
the fact that the case is authority for the 
proposition that alteration of the desti¬ 
nation of the consideration is not by it" 
self sufficient to invalidate the transaction 
wlierethe actual disbursement would sup¬ 
port an allegation of legal necessity. 

Fven accepting that proposition, the 
question here is whether misdescription 
the reason for the transaction coupled witn 

the further element that the reason had little 
or no existence in fact and that the money 
could not have been devoted to the pay* 

in®nt of a non-existent debt is sufficient to 
render the transaction impeachable not¬ 
withstanding that the money was 
disbursed for a purpose which would hav© 
supported the deed if it had been originally 
executed with that puspose in view. 

In view of the general consideration 

which I have already stated 1 am 

pared to accept as a broad proposition o 
general application that it is quite i 
material wlrat purpose is set out in 
deed if only the vendee or mortgagee c 
s ibsequpntly show that the money . 
fact disbursed for a proper purpose, 
he who. seeks equity must do equity, an 
the peculiar circumstances of this 
ity is wholly on the side of the vendee. 
was clearly very careless in not 
perenquiry at the outset, baton 
his mistake it has been found pha 
exercised prqper caution in securing 
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the money which he was to advance and i 
which he still held was only devoted to 
objects which could, as it has been found 
have supported his sale-deeil if they had 
been the original objects set out in the 
deed. 

I agree, therefore, that the appeal should 
be dismissed. Further in view of the fact 
that it has been found that the fatiier is 
himself behind this suit and that, therefore, 
the plaintiff cannot really have suifered any 
such surprise as tliat to wliich 1 have 
alluded above I would allow the respondent 
his costs in this Court including Coun..el s- 
fees on the higher scale. 

By the Court.—This appeal is dismis¬ 
sed with costs including fees on the higher 
scale. 

2 . K. Appeal (risini--<--<ed. 

MADRAS HIGH COURT. 

Civil Appeal No. 175 of 1922. 

February 5, 1925. 

Present :—Justice Sir Charles Gordon 
Spencer, Kt., and Mr. Justice Otlger.s. 
DEVICHILAI IYENGAR—rL.MNTiFF 

—Appellani 
versus 

RAGHUPATHI VENKATA('HARIAR 

—DekEN’UANT—RkSP“N 1 )FNT. 

Hindu Law—Joint fan\ili/--\yifl Inj fniher, ndi< i '/ 
of —Testamentary guardian, appointment ,, *“b 

Guardian—Permanent alienation of imnuinal'lc pi«- 
perty to meet step-mother's maintenance claim, valoniy 
of— Mesne profits, right to—Iiepudiatjon, date "/• , 

A Hindu father has no power to clispo.sp l)y ‘ 

joint family property, nor can he appoinl tol'tiuneu c 

guardians of his minor son to iinmnyc 

which the son is entitled by survivorship, [p. ' • . 

Sublarami Reddi v. Ramamn a, .‘ii) lufi-'|'J 

M 821; 12 L. W. 249; {1920) M. W. N. 529, 

PiUai V. Rangasami Naicker, 45 Ind. Cas. . Oo. * • 
561; 34 M. L. J. 381; 23 M. L. T. 2dG; (191S' M- " 

265; 7 L. W. 454, followed. . 

Prima facie it is a breach of trust on the pai t 
guardian of a minor to make a permanent alien, 
of immoveable property belonging to the . 

the purpose of providing for the uioif'tenante < 
person who is only entitled to be maiiitaineil lor nci 
lifetime, [p. 968, col. 2.] . , - i,:- 

,The okigationof a Hindu son S ‘.-J 

father's widow is only co-extensiv^* with the 

.lifetime. rt6i<i.l i-.._ jr, 

A sale of a minors property by 
fraud of the minor's riglits ia not void bi l ^ > 

•Voidable and ia valid till avoided, [p. 96 .), col.-■ p- 
970, col, l.T ... y , 

^Bhirgee Nath Chaube v. Narsingh v 

gw.476; 39 A. 61; It A. L. J. U6l. Subbe '• 

’_ .... i ' M j1!i JU fll. 


pr.>pf'i‘li •> impri'p^M’ly alienated liy lii.s guardian during 
liis minority i>t‘iititl"d pi'i'iii.s only from tiie 

li lt” >'l' liie r.'pii'li.iti'ni and wln-re lli -re lia> licui no 
r.'pudi itioii l)ri''>r • til • plaint, from tii‘ dito i*l‘ the 
jdaint. [p, iKi'.t, 1^1. 1 .) 

Ai^pcal a^aitisl a decree of the Court 
of the Sub^rdiuali* Judge, Tuticoidii, in 
0. S. No. 12 of 1920. 

Messrs. N, Wtriolncharitir and P. V. 

Krishu'tsir.i w i, for the Appellant. 

Ml-. .1. Krishnuswaiiii /t/er, for the Re¬ 
spondent. 

JUDGMENT. 

Spencer, J.— Plaintilf is tlie appellant. 
He brought this stiit for recovery of an¬ 
cestral preporty that liad came into pos¬ 
session of his step-mother’s brother's 
families through her Will dated Dth Decem¬ 
ber 1903. The iilaintiti’s father died on 
30lh July 1900 wliile plaintitY was a minor, 
d'he plaiutifl's mother Nachiar Aminat was 
his father’s junior wife and Ghinuapen 
Janaki was the name of the senior wife. 
The 1st defendant and the 3rd defend¬ 
ant's husband are brothers of C’hinnapen 
Janaki, the plaintiff’s step-mothor. The 
•hui defendant is the 1st defendant s son, 
bn 23rd July 1900 the plaintiff's father 
executed a written Will appointing his 
iunior wife Nachiar Ammal, his sister 
Alao'u Janaki and liis aunt’s sun Ranga 
iven^ar as managers of his properties 
afteiGiis death and guardians of the minor 
olaintilT. In case of difference of opinion 
imon" them the decision of Nachiar 
Ammal was to be final. There was a 
bequest of 1 acre 03 cents, in fa\oui of 
Ranga Ayyanagir and there was a so a 
provision of (i l>:‘>ttas of paddy and Rs -5 
each per year for the maintenance of the 
Stors‘first wife, (dunnapen Janaki 
with the provision, that if she did not 

accept this allotment she shou d have 

Rs I'^OO down in cash. Ihe p aintiffs 
?% wiiness who is a purohit and also a 
naternal relation of the plaintiff, deposed 
Rf'fXr the plaintiirs father died, Ohm- 
that her brother came and 

"iXucted the performance of the funeral 
i 'Jinnies and refused to let the corpse 
Wemoved from tlie house until she vras 
^ enme lands for maintenance in lieu 

' ®rthe P^by a>.d cash provided in the 

plaintiff S j ^ aiiylhiiig for defeud- 

• "'“f " 0^4111 August 1900 the 3 guardians 

. ants. On entered into an 

' aopointed u ■ .Ohtnnapen Janaki 


rtfl^tutanunaruira, ma. of 

A oiioadam minor g33kiug p 3 - 

* ** ** •»' • * ’ 


appointeu 

ao-reeni.oFiti 
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joined, I Ex. llj which contains a statement 
that the plaintiff's father directed that 
nunja lands worth Rs. 2,000 and Rs. 1,200 
in cash for providing a residence and other 
iKinjii lands specified in the scliedule in 
lien of the sum of Rs. 1.200 should be 
giren to Chiiinapen Janaki for mainten¬ 
ance with all rights of disposal. After 
this the senior widow Chinnapen Janaki 
tn'ought a suit (0. S. No. 150 of 1902} for 
a declaration of her right and for transfer 
of the patta belonging to the properties 
allotted to her and obtained a decree ea' 
parte as the ])laintiff's guardians did not 
defend it. The plaintiff's step-mother died 
on 28th December 1903 after willing away 
the property in favour of her brothers 
Now plaintiff has come of age and sues 
for recovery of the joint family property 
which has been improperly alienated. In 
the low'er Court his suit was dismissed. 


The written Will of the plaintiff s father 
was clearly invalid in so far as it purport¬ 
ed to dispose by Will of joint family pro¬ 
perty [vide Suharammi Reddi v. Ramamma 
(1)] and the appointment under it of tes¬ 
tamentary guardians to manage the pro¬ 
perties of the plaintiff fa minor co-parcener) 
was also illegal ''I'idc Ckidavibara m Pillai 
V. Rengaswami Naicker (2)]. The alleged 
oral Will, even if true, was also invalid for 
the same reason that the plaintiff's father 
had no power to di.spose of immoveable 
property belonging to the joint family 
after his death. 

The learned Subordinate Judge found 
under Issue No. 6 (a) that the properties 
covered by Ex. II are joint family pro¬ 
perties and this finding has not been 
challenged. He upheld the alienation 
under Ex. II both as being a proper pro¬ 
vision for maintenance and as being a 
family settlement of a disputed claim. 

The appellant’s Pleader argues that the 
X>lain1iff’s mother acting as his natural 
guardian, had no power to delegate her 
authority by taking in two other persons 
to act with her. If she acted bona fide 
in the capacity of the natural guardian 
of her son, I should not be inclined to 
hold that any disposition mide by her 

was invalid for the mere reason that'other 

persons, who were not authorised to deal 


(2; « ind. Cds. 905; 41 M. 5C1; 31 M L J 9 
M. L. T. 266; (1918) M. W. N. 265; 7 L. W. 454 ’ 


with the property, joined in the transac¬ 
tion. but the more important question to 
be decided is whether the alienation of 
joint faniily properties can be justified 
under the circumv^tances of this case. Re¬ 
garding it as an act of a guardian of a 
minor, against whom a claim for main¬ 
tenance had been preferred, was it apiudent 
act to buy off an uncertain claim for 
future maintenance for life by making a 
gift of ancestral property in perpetuity? 
Chinnapen Janaki might have died imme¬ 
diately after receiving the gift; in fwt 
she lived only for three years more, by 
whinh time she had parted wiih her rights 
in the properly. Prima j'ucie I consider 
that it was a breach of trust on the part 


'ii the plaintiff's guardian to make per¬ 
manent alienations of immoveable properly 
for the purpose of providing for the 
;enance of a person who was only entitled 
o be maintained for her lifetime accorci- 
ing to the Hindu Law. In LewinsLa^oj 
rrusts, XII Edition, page 710, the general 
principle is stated to be that, if a trustee 
does without suit what would have been 
mdered by the Court and what is compel- 
ible by suit his act is valid. If Jne 

Dlaintiff’s mother had been 
guardian by the Court under the Guardjans 
ind Wards Act, she would have had to 
ipply under s. 34 cl. (e) for appropnatmg 
mch portion of the income of the , 
propel ty as the Court might direct tow 
.he maintenance of the persons dept-n e 
)n him. She would have had no P® . 

;o transfer any part of the 

Dropertv without the previous * 

)f the Court {vide s. 29), and no 

vould have given permission for a P^ . 
lent transfer of immoveable proj 
vithout the strongest reasons being loru 
joming. The obligation of the mi 
naintain his father’s senior 
ly CO extensive with the widow s li ' 

the power of the warded 

family property must also be r g 

co-extensive with that obl^ation. , 

t is argued that the plaintiff s 

intifl from being sued for mamtenanc^ 

a matter of fact it did 

senior widow from been 

plaintiff, and if no provision H 

de_ such as that 


e such as that r- 

if the widow had sued fpr 

r ftTiaf ef 
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-of ancesti'fll properties to meet a claim for 


nr,9 


maintenance for life. 

In my judgment, therefore, the perma¬ 
nent alienation made under Ex. II was 
wlmlly unjustifiable and must now be set 
aside.^ The action of the plaintifT's iruar- 
dians in not defending O. S. Xo. 1;30 of 
.1920 must, in this view of the case, be 
[Tegardecbas grossly negligent. 

The appeal is, therefore, allowed and 
the plaintiff ^Yill be given a cleci'ee as 
prayed for in his plaint except as to his 
claim for mesne profits from 2(ith Decem¬ 
ber 1903. As regards mesne ])rotils, the 
alienation by the plaintiff's guardian lieing 
voidable, as explained in Bhi)(jee Ah/t/i 
Chaube y. Ko7'sinc/h Teirari (,‘i) ami Subha 
Goundaii v. Kriahnamachari (D and not 
having been repudiated before tiie institu¬ 
tion of this suit, I agree with my learned 
brother in thinUing that the plaintiff is 
entitled to mesne profits at tlie rate found 
by the lower Court to be fair from the 
date of suit only and the decree will 
provide accordingly. The decision in 
Saraj Ranjan Choivdhury v. Prem Chand 
Chowdhury (5) to which our attenation was 
drawn at the eleventh hour is not in point. 
There is no doubt that a plaintiff could 
not under any circumstances recover mesne 
profits for more than 3 years before suit 
as that remedy would be barred by Art. 101), 
Limitation Act, That is all that tlie case is 
an authority for. As each side has suc¬ 
ceeded in part, each will bear his own 
costs in the appeal. 

Odgeps, J.— I agree. i^Iy learned 
brother has dealt with the reasons why 
the first ground on which the learned 
Subordinate Judge supported this claim, 
that it was a proper provision for 
Maintenance, c.annot be supported. I am 
also of opinion that the second ground, 
iiamely, that it was a family settlement, or, 
Mjt was well stated, as being the price 
of family peaee equally cannot be support¬ 
ed- That the senior widow had a claim 
maintenance is of course not disputed, 
question was as to its quantum 
in my opinion, it cannot be said that 
Jtwasa 6ona fide buying off or a settle¬ 
ment of family dispute when that was 
^only question. 



Alter our jiidgnient in this appenl had 
been piont)'nieeil, ;i disciissiuii {irose le- 
gurdiiig il.t' uieMie profits wliich ought to 
be allowed td the plninliff wlio had tuc- 
ceetleil in the appcnl ln-fote ih. 

It i.s eoiifeiid(‘rl fnr ihe nppellnnt lliat 
nifsne piolils should be allowed from tlie 
dale of the alienation liy the plninliff’s 
guardian which we have held, in our 
jmlgment, to he wholly unjii-stifiable and 
have accordingly sf-t aside. On tlie oilier 
hand, tlie respondent eonfends that the 
alienation beitig only voidable and not 
void, mesne profits can only be awaided 
from the date when the alienation is set 
aside, he . hy reference back, to the date 
of the plaint. The rpie-stion. theipfore, 
arises as to wh-^thei' the alienation eviden¬ 
ced bv I'ix. 11 is void id) initio or onlv 

• I 

voidable. There is no doul)! on tlie au¬ 
thorities that the alienation by a Hindu 
widow of her husbands estate as against 
a reversioner is good until the sale is set 
aside. For instance, in haurjasiroini Cmm- 
dan V. Niichiojipn (iovndnu (id it was lield 
that “wlien the alienation of tlie whole or 
part of the estate is to be supported on 
the ground of necessity, the consent of 
such reveisioners as miglit fairly be 
expected to lie interested to cjiiarrel with 
the transaction will be held to affoid a 
presumiitive proof which, if not rebutted 
bv contrary proof, will validate the trans¬ 
action as a right and proper one”; See 
also Bijoy Gopnl Mukrrji v. Kri.diva 
Mohifthi Dehi f7), wiiere tlie.ir Lordships say 
referring to the alienation of the Hindu 
widow “Her alienation is not, therefore, 
absolutely void, but it, is prirna facie 
voidable at the election of the reversionary 
heir.” That lieing the state of the law 
with regard to tlie alienation of a deceased 
husband’s estate by a Hindu widow, does 
it make anv difference if the alienation is 
not by a Hindu widow as such but by 
her as guardian for her minor son who 
takes it as the estate of the deceased 
father’ Apparentlv there is no difference 
in principle and it has been held by the 
Calcutta High Court in Krishna Phone v. 
Bhayaban Chandra (8) that a sale of a 

42 M, o2A: .‘IR M L. .7. JiJ3; 17 
A 1 I 21 Bom. li. R. 6i0: C. 

V-LA ’.t'rtin, SI \v N 2fi2; 2(5 M. L. T. 5: 10 L, 


jgi?»43Ind. Cas, 781; 22 0. W. N. 263; 


27 C. L. J. 


(7) 31 C. 32 

, 1 - 0 Bom !>• \ 

4 a', l. .1. 

(8) 34 inch Cas. l»b. 
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minor's property in fraud of his rights is 
only voidable and is valid till avoided. 
After the argument was concluded we were 
referred by Mr. Bhashyam to a statement 
inSarai Ranjan Choirdhury v. Previ Chand 
t 'kowdhurin^). That was a case of limi¬ 
tation when the question arose whether 
Art. 10) of the Limitation Act was appli¬ 
cable to a suit for mesne i>rolits where 
possession had been obtained by the de¬ 
fendant under a sale subsequently set 
aside. The a ipeal was originally heard by 
Doss and Ric lardson, JJ., who differed in 

opinion. Doss, J.,at page 207* says: “It is 
only when the sale is imally set aside 
by a suit or the decree is finally reversed 
on appeal, that the possession by virtue of 
the ultimate judicial declaration becomes 
Avrongful, not merely from the time when 
such declaration is pronounced l)ut ab initio^ 
i. e., from the time the unsuccessful party 
or the purchaser was installed into posses¬ 
sion," and he held that the plaintiff could 
recover mesne profits for the whole time 
during which the defendant had been in 
possession. Richardson, J., differed hold¬ 
ing that the claim for mesne v)rofits 
for more than three years before sJiit 
was barred. On the hearing of the 
Letters Patent appeal by three Judges 
the opinion of Richardson, J.. prevailed. 
If, tlierefore, the dictum of Doss, J , is 
treated as applicable to the facts of the 
present case, of which I am not convinced 
it would appear to have been overruled. 
In Suhhc Goundan v. Kri.shnamachuri (D 
there was a suit instituted by the co-par¬ 
ceners to set aside a sale of ancestral 
immoveable property by the manager on 
ground that the sale was not for family 
necessity. Here again it was said by the 
learned Judges (Ivumaraswami fcJastri and 
Devadoss, JJ.,) that in the case of sales 
by a father or managing member of a 
joint family for alleged necessity the sale 
will be good till avoided as it is op.'^n to 
the other co-parcent^rs to affirm the trans¬ 
action. The learned Judges there followed 
the ruling in Bkirgee Nath Chaube v. /Var- 
singh Tewari (3) and limited the claim for 
mesne profits to the period from the date 
of suit as there w.is no repudiation before 
the suit. I do not think that the fact that 
the plaintiff could not, until he had at¬ 
tained majority, elect to either a*finn or 
disaffirm the transaction can make any 
;M,i(ferenc3.in.principle. By reasons of lits 

"♦Dlge ot‘22 0. \V. N.—[A’a:] ----y- 


disability the law gives him_ no title to 
assert his legal rights until his disability 
is at an end. The learned Vakil for the 
plaintiff referred to a decision of the 
Privy Council in Bhagwat Dayal Singh v. 
Dcta' Dayal Sahu (9) but nothing can be 
gained from the judgment of their Lord- 
ships of the Privy Council in that case 
as to the period for which mesne profits 
shouM be allowed. Tiieir Lordships held 
that as the sale-deeds in question were 
invalid as such, the claim for mesne profits 
was well founded and the amount would 
he as ascertained in execution proceedings. 
The decision, therefore, does not affect the 
present case. On these considerations and 
on the state of the authorities, I am of 
opinion that in this case the mesne profits 
should be allowed from the date of suit 
and I would direct accordingly. 


V. N. V. Appeal allowed. 

(S)i c’ 120; 7 C. L J. 33,1; 12 0. W. N. 393; 18 M. 
L. .1. 100; 5 A. L J. 181; 11 Jiur. L. K. 49; 3 M. h. 1. 
:ni; 10 bom. L. R. L>:'.0: 33 I. A. 48 (!’. C.). 


CALCUTTA HIGH COURT. 

Appeal fhom Appellate Deckeb No. 

OF 1922. 

February 24, 1925. 

Preficnt :—Justice Sir Hugh Walmsley, 
CPENDRA NATH GHOSH and othbks- 
Plaintiffs —Appellants 

veTSxis 

BHUSANSAHANA and others— 
Defendants —Respondents. ^ 

Civil Proceiure Code Met V of IOjS), 0- AA , • - 

(). XIJ, r. !,-Dcfendant-appellants—AbateiMni } 

aopeal—Easement—Dedanitorp suit—Parties. 

‘in the case of defendants-appellants jn 

appMl proceeds on a ground common toauo » 

the ubUement of the appeal as ,^-1 to 

ap jellants has not the effect of causing A 

aUti as against all of them. The principle ot u 

XLI,r. 4, C. P C.. is applicable to such a case. lP 

'‘xali'Dlijal Bhattacharjee v. yj'"? wi?. 

Pu'-r«.Ai.5-l Ind. Cas. 822; 30 C. L J. 217; 24 a ^ 
41 an 1 Pulin Bitvori Roy v. Mohendra Chandra Q 
67 I id Cas. 10: 31 C. L. J. 403. J^stmguished. 

la a suit for declaration of an ’ jone 

owMjrs who are not in possession and wn ^ 

iDthing in the way of giving a caus? of 
plaintiff are not necessary parties. [P- Bhusan 

Maian Mohan Chakravarty y. f?f"L-iiowcd. 

Mukherji, 31 Ind. Cas. 549; 19 C. W. 

Appeal against a decree of tae 

ordinate Judge, Burdwan, asif, 

Miy 1922, reversing that ^^®.Q 9 n ' ■ 
K ilna, dated the 30th September - 
Bxhas Samatul Chunder Dutt ana 
Prosad Dutl, for the Appellants, 
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Babus Nath Roy aiul liamyaii 

Sirkar, for the Respoiuleiits. 

JUDGMENT. —The i)laiiit ilTs prefer 
this appeal. They sued to obtain a declara¬ 
tion of their right to take water from tlie 
defendants tank for the purposes of irriga¬ 
tion and for orders directing tiie defendants 
to abstain from obstructing them. 

The defendants denied the existence of 
the right and said that the piaintiffs had 
never been in tlie habit of taking ^vater 
from the tank, and that they could not 
acquire any right by prescription against 
the defeiulants, as they were both the ten¬ 
ants of the same landlord. Anotlier defence 
was that if the right existed at all it was 
confined to three plots immediately ad join¬ 
ing the tank and that the plaintilTs by 
breaking down an ail on the further side 
of those plots had increased the area to 
which water would ilow and had thereby 
added to the burden and in consequence 
forfeited the right altogetlier. Defect of 

parties was also pleaded. 

The learned Munsif found that the suit 
was not bad for defect of parties and that 
the^ plaintiffs had proved long user from 
which an origin in grant could be inferred 
but he held that the right was limited 
to the three western plots only: he did not 
accept the argument that the plaintilTs had 
forfeited the right by trying to extend it 
to theploton the east. On these findings 
he gave the plaintiffs a partial decree. 

The_ defendants preferred an appeal to 
the District Court. While it was pending 
one of the defendants, MosahI)ar Shana, 
died the remainingdefendants did not apply 
for the substitution of his heirs within tlie 
time allowed by law and the appeal abated 
so far as he was concerned. The plaintitTs 
nrged in consequence that the whole appeal 

abated. 

The learned Judge held that the whole 
appeal did not abate. In regard to the 
defendants’ plea of non-joinder he held that 
Jfie omission of three ladies was fatal 
to the suit. On the facts he agreed witli 
the First Court, although his finding about 
a grant is stated less definitely, but he held 
that by adding to the burden the plaintitTs 
had forfeited their right altogether. In 
Short he dismissed the "suit for two reasons: 
he fii-gt three lady co-owner.s had not 
Oeen made parties, the second that the 
^amtiffs had forfeited the right by trying 

to enlarge it. 

^may add that there was an appeal by 
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the plaintiffs in regard to the plot on the 

cast I hat was di-^mi.ssed and [ am not con¬ 
cerned with It. 'I’he present appeal relates 
only to the plots on the west. 

hour questions have been urged liefore 
me, mimely. whether the aiipealcouhl n,-A 
ceed, wliether I he suit was liad for defect of 
psrfics, whether sueli a right could |,i 
aciiuireil by the plaintilTsagainst the(lei'eiu/ 
ant, wiiile ihfv wme both tenants of m 
same landlord, and whetlier the 
view that the plaint ills forfeited their 
is correct. u 

On the lirst question two auth 
have been quoteil for the plaintitTs in 
port of the contenlion that the omission to 
substitute Mo.sabbar’s heirs Ijad the 

elTect of cau.sing tlie whole appeal to 
abate. 

'J'iicy are (ho cases of Kali Dayal Hhvtfa- 
I'harjec v. Noycmlra Nath ]*aknuhi (1) and 
Pnlin Piiliari Roy v. Miihoidra Chandra 
Ghosal i'3). Jn the Jirst case the appeal had 
abated as against one of the ])laintilT-res- 
l>ondents who had obtained a decree for 
possession. It appears to me tliat dilTerent 
considerations olitain when I he abatement 
is as against a defeiulant-ajipellant. In 
the second case the ))robIem was avoided. 
On these aiitliojities lam not iirepaietl to 
liold that the appeal abated as against 
all the appellants. I think the case 
is one to which the fuincipleof O. XLJ, r. 4 
is applicable. 'I’he apjieal proceeds on 
grounds common to all tlie defendants and 
one of them might liave ajipealed and secur¬ 
ed a modjli<’ation of (he decree in favour 
of all. Surely, tlu'ndore, it is unreasonable 
to hold that the aiisence of one must dis- 
qualifv tlie others from carrying on the 
appeal. That is the view taken by the 
learned Judge and I agree with him that 
the appeal could proceed. 

The next cpiestion, also a lenchnical one, 
is'i-aised on behalf of the defendants. Tlie 
learned Judge found that three ladies, the 
daughters of Sushar, the deceased brother 
of tlie lirst defemhint, iiave an interest in 
tlie tank and that (liey ought to have been 
made partie.s. As the First Dourt took the 
opposite view it is said that tlie learned 
has offended against Die (irovision.s 
of F. F C. It is iieces.sary, however, 

to see first whether those ladies were neees- 
sarv parties. 1'1‘e Munsif found and his 
finding is not displaced that they were not 

(U 5-1 Ind. Cas 822; 30 0. L. J- 217; 2t 0. W. N. 4-t 
2) 67 Ind, Cas. 10; 31 C. b. J- lO^- 
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in actual possession and that the}' had 
no hand in resisting the plaintifts. The 
Judge added the fact that no one knew 
the "extent of their fractional inicrest. It 
aponirs further that two defenlaivs 
were added aftnr the tiling of the written 
statenieut, and it has not been sug- 
fresred to me that any one else was 
nam-d in the written statem-nt as aneees- 
sary party This last point is a reason for be¬ 
ing slo.v to accept thel-^arne ! Judge’s vl^ws. 
The other points bear on tlie matter w’ne- 
ther the suit could proceed in the absence 
of the three ladies, and 1 think that they 
afford reason for hohling that it could, 
particularly the fact that they had done 
nothing in'the wav of giving a cause of ac¬ 
tion to the plaintiffs. In this view I am sup¬ 
ported bv Chatterjea, J.’s judgment in the 
case of M<i<hin Mnlmn Ch(ilcrarart}i v. Saahi 
Bhutan Mukhcrji (J). 


The third cpiestion is a very difficult one 
as pointed out by (diatterjce. J.. in th> 
judgment just mentioned. I do not tljink 
it arises, however, fur. as I read the find- 
of the learned Judge it is that 
the circumstances warrant the pre¬ 
sumption of grant. That was tlie Munsif’s 
finding expressed clearly, and more than 
once. The learneff Judge is less definite 
but in the paragraph dealing with the 
rights of one lessee against another, he 
rejects the defendants’ argument for two 
reasons, the first is th t he thinks that one 
lessee can prescrible against another, and 
the second is that the matter is not one of 
prescription but of grant. He says that 
user comes down “from a very long time 
which gives rise to a presumption of grant.” 
He goes on to say that “I agree with the 
learned Munsif that the plaintiffs had 
the right” and the Munsif, it must be 
remembered in the ordering portion 
of his judgment declared plaintiff’s right 
of easement by ancient grant. I hold, 
therefore, that the learned Judge has endors¬ 
ed the First Court’s specific finding of 
grant and, therefore, that the question as to 
the rights of one lessee against another 
does not arise. 

The fourth question raises a problem 
which is enveloped in obscurity. This is 
not surprising for easements and natural 
rights show such infinite v.iriety that a hard 
and fast rule cann >t beexpe ted. In the 
present case the leading feature forconsider- 

(3) 31 Tnd. Gas. 519; 19 0. W. N. 1211. 
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atinn is, I think, that the additional burden 

can ea^^ily he removed. As the dominant 

and servient tenements can be restored to 

the status quo aate, I think the view taken 

by the :^Iiin‘^if is reasonable, namely, that 

the plaintiff.s should have th-^ir right de- 

br, fViP t.brefl nlotS 


1 . t «I ^ k /*1 
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on tlie west. , 

The result is that I allow the appeal, and 
set aside tlie judgment and decree of the 
lower Appellate C.mrt. and restore those of 
the Fir'll Court. I think a supplementary 
order is required for the purpose of ensur¬ 
ing that the status quo ante is restored, 
and I direct that the declaration be condi¬ 
tional upon the plaintiffs replacing the ail 

bf^lween the western plots and the eastern 
plots within three months from the date 
of this decree. The ail to be made must 
be adequate and it will be open to tne 
defendants to move the Court if they are 
not satisfied as to the alignment and ade- 

q v 'V of the ail. , 

A- to eosts, the Miinsif’s order will stand 

as to costs in his Court; the parties will 

hear their own costs in this Court and in. 

the lower Appellate Court. . 

v; jj Appeal allowedf 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No 303 of ly-*- 

Mav 18, 1925. 

Pj’e.fenf:—Mr. Justice Lindsay and 
Mr Justice Kanhaiya TjhI. 
HUSAIN BAKSH—Defendant 

—Appeli ant 
versus 

M. M.VHFUZULH.VQ-Pi-aij^tiff aW 

MUHAMMAD HUSAIN and anothee 

Defendants—R'^spon DENTS. 

Muhammadan Laiv—Skia 

of,u'hen arises—Properties never keld ) tiantvio, 
of—Right of way, joint—Co-sharers, vior 

t'fftct of. , Cl»io TjftW IS of 

Tlie right of pre-emption under allowed 

miwh more restricted character . ojjja Law 

under the Hanati l.aw. According t . , jn the 
shufa is the legal title of one L„ej. (sharik) 

joint property to the share of P®, -^d a right 

therein in the event of its transfer b> s t jjy 

of pre-emption can only he claimed un j^ijitand 

a person who is a partner^of a 
undivided property. Ip- 973. col. 2.) „re-emptl®“ 
Under that law tlnre can be h#.fd iointly or 

except in relation to property which 1 

which was at one time held , . passing 

divided off while the roads and y^priefary 

throw ch them continue to be heldjn rodids and 

right and the proprietary right ^ ii 
rivulets is included in the sale, [p- » o jointly at 

Where the properties have not been held i 
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m time, there can be no ri^'ht of i.iv-cin|,ii..u l.r^uis.- 
there never was any orij>inal iKiriiioisliii. i„ . f 

the pivpjitie« to permit ol ii of v^;.v l.-ih’ 

^ai-8iduumof that joint n^.a. IfauVn.ni .,f\vav 
IS enjoyed jointly by llu ou-iut.s of ii»,; joci.. rh. :j. u 
IS ODiy a subsidiary or beneiicmi ri^du apiieii.iniiii'-- r,i 
each property but not a riKht tlou iog mit .a "lUo 
joint uaturj of the properties Ik- hi i>v e-ieh ■ /hhl \ 

■ property by a Miia' Muhammadan no 

ijght of pre-emption arises, where there are more 
th£^ two co-sharers in suuli j.ropertv. [p. l»:o cd 1 i 

ofr.i’r A. \V..N.a.^:Kh 

J3-, b Ind. Dee. (k. s.j 8l)j and MulHiinmad liazi-cl-din 
y. Haghubir Prasad, 4b Ind. (.’as. lb A. L, J, j(i 7 , 
foilowed. 

Stcoad appeal from a decreeofthe Ad¬ 
ditional Subordinale Judge, Saiiaianpur. 
dated the 22iid October iy:;3. 

Mr. S. A. Haider SLiid Ur. A". Sen, for 

tn© Appellant. 

Mr. Iqhal Alnnad, for the Respondents. 

JUDGiKlENT. —The plaintilf-respond- 
epjisued forpre-emption under the Muiiam- 
i^dan Law in respect of a house situat¬ 
ed in 8ahai:aupur city whicii was sold liy 
Musamma£Habib-uu-nissa toHuaain Bakusli 
on the 9th January, 1920. Tlie house of 
the plaintiff stands to the north of the 
house iu dispute. The allegation of the 
plaintiff was that two panm/(i6’ of his liouse 
discharged water into the inner court¬ 
yard of the house sold ; tiiat there was a 
3omt wall between the two houses, and 
that there was also a plot of land lying 

.^ront of the doors of the two housts 
which was used as a common pathway, 
closed on one side, and belonging to the 
persons whose houses opened towards that 
lane. The vendor and the vendees are 
ohiaa. They denied that the plaiiitiif was 
a, co-sharer in the propert^v sold oi' in any 
patmvay appertaining lo it or tnat the 
plaintiff had any right to claim pre-emption, 
■the Court oh first instance found that the 
plaintiff was not entitled to pre-emption as 
hehad- no.joint interest in any portion of 
the property sold, and there was no joint 
Wall standing, between the two houses 
her any joint pathway belonging only to 
^ese two tenements. The lower Appellate 
Uourt, however, held that although there 
Was no joint wall or other joint interest 
held by,the parties iu the house in ques- 
nf^^l was a blind passage in front 

^ the doors of^he houses of the parties, 
Which, was common to all the houses exist- 
there, and inasmuch as that passage 

aa sold along with the house iu ques - 
^h, the plaintiff as a sharer in the pas- 
was entitled to claim pre-emption in 

l^espect of both, 
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(lie aeloiidaiit vendee appeals and hi.s 
C'Mii.MiiK.n N mat the plaininri.s not entiil- 

cw In pmriupli.jii. Iiisily, hci-atis.* Il,ere 

Wat, hn jojili |,;i.sva-c bfiuJigniM 

OI lilt* pajiit-.s; aiiO sfcohdjy, I ('can.^'C no 

right ol pic-finj)ti<jn funl-i be enforced as 
the piopeity was nert di\'ide<l propeitv and 
thecoinnion passage was owned )»y’ nu.re 

tlian two persons having houses openin^^ 
toward.sil. ® 

'I he ligiii of pre emption under the Sliia 
L<u\ is ol a niuehnioie resliielt-'d chaiaeler 
than that all.jWLMi iiinJer lire Hanali J.aw 
According to the blda Law sl.uja is the 
legal title of one partner isliunic) in llie 
joint properly to llie siiare of anollier 
l>ariner is/.urf/rj ilieiein in the event of its 
transfer liy sale, and, as slated by Baillie, a 
right of ine-enii.Uion can onl> be e.laiiijed 

. ^ person who is a 
partner of a share in the joint and undivid¬ 
ed property ^Baillie's Mulianiniadau Law, 
page litb. 

According to the 8haraya ul Islam quot¬ 
ed \ ^5h \ aiiia h 1 1 iran tiaikar. Ihf' right of 
pre-einplion doe.s not belong to a neighbour 
nor dues it attach lo the propeity tliat lias 
been divided, unless a road or livulet of 
waieimif any running Ihrougii itj be still 
in joint tenuiic}’. It is a necessary condi¬ 
tion that the person claiming a right of 
])re-eni]>tion sliouid at that lime be (actual¬ 
ly! a co-sliarer tol the seller). 

Tagore Lau Lectures, 1874, page 447. 

Again:—“When there is inuie than one 
claimant by right of pre-emption, opinions 
are divided as lo the establishment of the 
right. According to one of tJiese it is estab¬ 
lished absolutely whatever be the nuiiiber 
(of the claimants); according to another it is 
established wiih a plurality of partners 
when the claim is for land, but not vhen 
it is for more tlian a single slave; and 
according to liie third it is not establislied 
with je?pect to anything when there is 
more than one (co-sharer). And this (last 
opinion) is the most prevalent”. 

Similarly says Baillie 
“It is otherwise in the case of lands 
Avhich have been divided off, where the 
roads or rivulets passing through them con¬ 
tinue to be iield in joint property, and ona 
of the parliiers in the latter sells Ids share 
together with Ids portion of the divided land, 
for there the other partner’s right of pre¬ 
emption attaches notoidy to the share in the 
road or rivulet which was held in joint pro¬ 
perty but also to the portion of the land 
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divided oft' as being connected in sale with 
the other. If, however, the land should be 
sold separately, there could be no ground 
for a claim for pre-emption in respect of 
it ; and even with respect to tlie road or 
rivulet which continued in joint i)roperty, 
it is oiilv when sullicientiv wide to admit of 
a division that the right can attach to either 
of them” (Baillie’s ImamiaLaw, page 177). 

Thus tliere can Ije no right of])re-einp- 
tioD except in relation to property which is 
held jointly or which was at one time held 
jointly and has been divided off wliile the 
roads and rivulets pa.ssing through them 
continue to be held in joint proprietary 
right. 

Where the properties are or were not 
hehl jointly at any time as in the pre.sent 
instance, there can Ije no right of pre¬ 
emption because there never was any origi¬ 
nal partnership in respect of the said pro¬ 
perties to permit of the right of way being 
treated as a residuum of that joint right. 
If any right of way is enjoyed jointly by 
the owners of the i)roperties, it is only a 
subsidiary or beneficial right appertaining 
to each property but not a right flowing 
out of the joint jiature of the properties 
held hy each. This will be further clear 
from another passage of the vSharaya-ul- 
Islam, translated by Baillie : — 

" There is no privilege of pre-emption 
to a neighbour, nor in property that has 
been divided, unless the road or rivulet of 
water, running through it, is still held in 
partnership. Tlie privilege is established 
by general assent when there are only two 
partners ; when there is more than one 
claimant, opinions are divided. According 
to one of these, it is established absolutely, 
whatever he the number. By another it is 
established with a plurality of partners in 
the case of lands but not of a slave. By 
the third it is not established in respect 
of anything when there is more than one 
partner. And this last opinion is the most 
prevalent and best sup]>orted by traditional 
authority”. (Baillie’s Muhammedan Law, 
page 179). 

The Court below refers to a passage from 
the Bharaya-ul-Islam, which states :— 

“ The right of pre-emption is established 
in land where there is a partnership in 
the pathway or in the drinking water, if 
Bold long with the land”. 

But this passage refers to a case where 
property was originally joint and has 
been divided oS, leaving the pathway or 
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the drinking water or rivulet joint. It also 
refers to a passage in Jawahir ul-Ivalam, a 
commentary on tlieSharaya-ul-Islam, where 
it is laid down ;— 

“There is another precept which has 
been held l^e correct by more than one. 
I'here is a house belonging to a tribe of 
l)eople, who partitioned it and each of them 

took apiece separately and built on it and 

left between them an open space in the 
house in which they have their passage. A 
mail came and ])urchased the shares of 
some of tliem. Can he do so (without the 
risk of being pre-empted) y The reply was, 
he can do so ; but he should close the door 
and open it on another pathway”. 

That extract only goes to confirm what 
we have said above, namely, that the right 
of pre-emption can only be exercised where 
the property is or was held jointly at one 
time or another and has been divided off, 
leaving a residue of the proprietary rights 
in the way or water undivided, if the latter 
is in( luded in the sale. An extract from 
the Riyayat-ul-Misil was cited before the 
Court below on behalf of the defendant- 
ai)pellant which goes to show that no right 
of pre-emption can he exercised unless 
there is joiiUness in the substance of the 
rights. 

The Court of first instance observed that 
the passage lying in front of the doors of 
the houses of the parties was used by the 
parties and owners of two or three other 
houses and that it belonged to the 
of all these houses jointly. But the find¬ 
ing of the lower Appellate Court on that 
point is not very specific or clear. AU 
that it says is that the passage was common 
to all the houses and a right to that pas¬ 
sage was sold along with the house in 

tion. Assuming, however, for the sake o 

argument that that passage was the join 
property of the owners of the houses, wbicn 
have doors opening towards it, 
the present plaintiff and the j?.* 

vendor, a joint proprietary right 
- passage would not give the - 

right of pre-emption, because the ’ 

to which that passage appertain, were 

at any time joint property. They are P 

arate houses, having a distinct ana P 
arate title. The passage in question 
not appertain to any joint property, w 
had been divided or partitioned ^ 

house divided between the 
thereof and in respect of which a r g 
pre-emption could be claimed. 
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InAbbasAHv. Maya Ram{liaudMuham~ 

HdZt-xid-diu v, Haglmlyly Pra.^ml 
It was held that upon a sale of i.roperty by 
a bhia Muhammadan no right of pre-emp¬ 
tion arises, where there are more than two 
co-sharers m such property. Here the pro- 
^rty was not held by llie i)laintitY and 
the defendant-vendor jointlj^ at all. The 
houses owned by them were never joint. 
The passage in question is either a public 
way or a private pathway belonging to 
inore than two persons. In eitlier case, the 
plaintiff is not entitled to claim i:)re emp- 
fton. This appeal is, therefore, allowed and 
the claim of the plaintiff dismissed with 
wsfcs here and hitherto including fees in 
this Court on the higher scale. 

* Appeal alloiccd. 

(2) 46 Ind. Cas. 83; IG A. h. J. oor. 
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LAHORE HIGH COURT. 

Miscellaneous Civil Appeal No. 1972 of 

1924. 

February 27, 1925. 

■_ Present .■—Mr. Justice LeKossignol. 
THAKAR das and anothek—Defendants 
• —Appellants 

versus 

‘ RAM DASS AND another—Plaintiffs 

—Respondents. 

Procedure Code l^o/ I'JOS), Sch. 11, pur,i.<. 
.y Ar6iIran'on, reference to, in pendimj suit 
^^dure of arbitrators to act- Procedure — Rcferneee, 
^ Wh ^ he superseded. 

^ dispute ill a pending suit is refened to 
WDitration and the arbitrators fail to act, the ConiT 

take action under para. 5 of Sc-li. 11 
..O' P- C,, if neither party has servc'(l a 
• apon the other for the removal of an arbifrat<r 
.^“® substitution of another, liven whore the 
action under para. 5 it is within its 
to refuse to appoint a fresh arl>itralor and 
j^^P®*’Sede the reference. In a case where nothing 
is 1 .^jlone under a reference for several years it 
anA ® that the reference should be superseded 

y-^ case dealt with by the Court itself. 

Miscellaneous appeal from an order of the 
.^nior Sub-Judge, Amritsar, dated the 16th 
1924. 

‘ La?, for the Appellants. 

' Respondents. 

—This is a miscellaneous 
j®R®^J ^roin the order of the Senior Sub- 

i. .. 8® SUDfiMpHincr o to PrhllrR.^ 


th:y. an order for supersession was n proper 
order to pass in this case. Tl.e suit is one 
lor dis.sululion of partnership and rendition 
ot aa-oiiiits and has );een (Irai^dn^'- its 
slow length alongiVoin the '2'. ' 'd''l)ecein- 
ber 1919. 'IViee before this, references to 
aibitration iiave l.een suj • ; < and twice 

ooloic this, jjas the (.• i.'-i' in) in 

levision to this Court. Nnihiiig has been 
• lone in the case e.xcept to refer if to arbit¬ 
ration with no result up-to-date. 

For tile appellants it is contended that 
the action of the Court under para. S of tJie 
Second Schedule of the Code was uniustiti- 
ed and it should have taken action under 
liara. 5. In my opinion the Court could 
not take action umler jiara. 5, inasmuch as 
I t \ 11 0 . 1 ! sei ved a notice upon 
the other for the removal of an arbitrator 
and the substitution of another. iM^en 
however, if tlie Court had taken action 
under para. 5 it was witliin the discretion 
of liie Court to refuse to appoint a fresh 
arbitrator and to supersede the reference. 
In a case such as this wiiere nothing has 
been done for over 5 years it is verv desir¬ 
able that the leference to arbitration sliould 
1)6 superseded and the case be dealt with 
bv the Court itself. 

b'or these reasons I dismiss the appeal 
witJi costs. 

z. K. Appeal dismissed. 


fS^oi 


agree with the learned bub-Judge 


BOMBAY HIGH COURT* 

First Civj I. Appeal No. 37 of 1923. 

August 8, 1924. 

Present :—bir Lallubhai Shah, Kt., 
Acting Chief Justice, and 
Mr. Justice Fawcett. 

OIRJABAI SmVDEORAO 
ATN Cl ICRKAK— Defendant— 

Appellant 
versus 

NAIUYANRAO CANPATRAO 
\’I N Oil U RK AR— Pla i ntiff— 
Respondent. 

Pensions .lc*< {XXlll of 1671). s. .J—Kulkarni 
commutation -Suit by co-sharer for his share of in¬ 
come Certificate of Collector, whether necessary - 
Tenants-in-common—Eldest brother coUcctino revenue 
I'ornll—Pi iucipal and agent—Limitation Act (IX of 
'1906). Seh. I, Art. 60. 

A suit for accounts of tlie income of A-M/A-onn com¬ 
mutation of certain villages and of the nn-enue 
received from the taluka treasury is not maintain- 
able without a certilicale of tlie Collector inasmuch 
as it relates to a grant of money conferred by tJie 
British Government witliin the meaning of s. 4 of 

tlio Pensions Act. [jj. 976, ool. 2.J 
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Diini-nhir w Saliiahhamhai, .‘U B. 51^; 9 Bom. L. K. 
8S'> imd li'ihuji llari v. lUijd Ram BnlUil, I B. 75; 1 
lii'l. l> c. (N’ 5(t. relied on. 

Wli'i " the eldest representative of a family 
colle 'lS the whol.- |•’-venu.* of whi'-h he and l.is 
])r'.-th-rs are t('iiaiits-in-coininoii there is a lahilion- 
shi[) "f pi-iucii)al and a^ent, Ih- elde.-t representative 
being the ae'eiit i>f Ids In'othei'.s in respect of the 
recovery of tlie particular I'orii.in nf that revomie in 
regard to which those brothers have a share, [p. 'jrs, 


Col- 1.] 

In such a ease a suit bO' rr ei.ver\‘ (-f the i)lainliif’s 
share is governed by Art. cS'.l of tlie Limitation Act 
and is within lime if l)roughl witliin three years of the 
death of th • agent i ihid.) 

(iiil'U Saroia v. Zi))ru /’(j/a.si/n/, 5'.) Ind. Cas. .’157; 
45 r>, 3l;i; 22 Boiii. L. K. 12^'.), reii.*d on 

First Appeal from the decision of tlie 
First (’las.s Subordinate Judge at Xasik, 
in Suit No, 218 of 1921. 


FACTS*— Three brothers, Raghunath- 
rao. Ki ishiiaiao and Madhavrao, who owned 
certain viirasi, iuanii, ixitilki and vatani 
lands and cash allowances and Babs, enter¬ 
ed inh) an arrangement in 18(39 by which 
the eldest brother Raghunathrao was to 
remain in sole management of the properties 
and to divide the income among ihe bro¬ 
thers. Kaghunatlirao died in 1889, and 
was succeeded by Shivdeo Kao his 
adopted son. This arrangement was con¬ 
firmed again in 1897. Shivdeo Kao, on 
his death in 1918, was succeeded by his 
widow Girjabai. In 1921, Narayanrao, a 
grandson of Madhavrao sued Giijabai to 
recover his share in the income of his pro¬ 
perties. Among the Babs was the income 
of the Kulkarni coiiimutalion of three 
villages and the income of the Rusum receiv¬ 
ed from the Taluka Treasury. The defend¬ 
ant contended firstly that as regards these 
four items the suit was not maintainable in 
tlie absence of a certificate under s. 4 of the 
Pensions Act. 

Mr. G. N. Tkakoi\ (with him Mr. V. D. 
Limaye), for the Appellant. 

Mr. D. R.Patvardhan, for the Respondent. 

JUDGMENT. 

Shah» Ag. C. J.— [After stating the 
facts the judgment proceeded:—] First, it 
has been urged that a certificate under the 
Pensions Act is necessary in view of the 
provisions of s. ‘I, and that a suit cannot 
be entertained without such a certificate. 
It is contended that the suit, so far as it 
relates to these four items, relates to a 
grant of money conferred by the British 
Government within the meaning of s. 4. 
The learned Judge overruled this objection 
on the ground that this was a suit for 
fwjcounte generally of various items, and that 


a suit of this nature cannot be said to 
relate to pension or grant of money within 
the meaning of the section. There are 
no doul)t conflicting considerations, one 
favourable to the contention and the other 
against it. In the present case, it is urged 
on behalf cf the respondent that really in- 
virtue of the two arrangements, one in 1869 
and the other in 1897, the defendant must be 
taken to be in the position of a person, who, 
as soon as the money was received, held the 
money for the other sharers so far as those 
sharers were concerned and that the money 
then ceased to be a grant from the Gov- 
eminent The decisions bearing, on this 
point wliich have been referred to are 
Damodar V. Saiyabhamahai (1) on the one- 
hand, and Righavundm Ayyaji Desai v. 
Gururao Raghaoendra Desai (2) on the 
other. Looking at the point for the* 
moment, apart from the decisions, it is 
difficult to say that the suit, so faras these 
four items are concerned, does not relate 
to the grant of money by the British Gov¬ 
ernment within the meaning of s. 4. It 
is true that there was an arrangement be¬ 
tween the parties, whereby the defendant’s 
husband was to receive the money and 
then distribute it among the sharers accord¬ 
ing to their respective shares. But that by 
itself does not afford a sufficient basis for 
holding that the suit does not relate to 
those four items. The judgment of Chanda- 

varkar, J., in Daviodar v:SaUjabhamabai (}) 

in \vhich the earlier decisions on this pomt 
have been referred to, is very cletr on this 

point, and, though there are observations 
to the contrary in Ragkavendra 
Desai v. Gururao Ragkavendra Desai (2); I 
think that the contention of the defendant 
on this point must be allowed. It is 

that the section must be strictly coostruea' 

but we cannot ignore the plain meaning'^* 
the words used. This conclusion neoessi- 
tales giving time to the plaintiff to 
duce the necessary certificate; But itwomo 
not be necessao’’ in any way under 'tne 

circumstances of this case to dMay ti\® 
further proceedings in this suit. 
at present only a preliminary decree J 
taking accounts, and it can be 
in the decree of this Court that ^. 
accounts are taken, before any 
respect of these four items is' 
plaintiff must produce the 
cate under the Pensions Act, and, if he i 

(1) 31 B. 512; 9 Bom. L. R. 83&. ^ r w 36?. 

h) 19 Ind. Cas. 882; 37 B. 442; 15 Bom. h. R. 3®- 
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to do SO, he cannot get any relief in respect 
of these items. 

The next point relates to limitatif'ii. As 
regards that question the learned Judge 
has overruled that plea on the grouinl that 
the suit would be governetl either by 
.Art.' 120, in which case the iieriod of six 
year8;would apply or Art. 89 in which case 
no doubt the period would be three years; 
.hutit would luufrom the termination of 
'.the ,agency or from the date of the refusal 
to .tender accounts. In the present case it 
: is not suggested that there was any de- 
. maud and refusal to render accounts, and 
.preferably it seems to me that Art. 89 
...would apply having regard to the terms of 
' the agreement between the parties. It 
may bo said, however, that whenShivdeoiao 
■.died in 1918, the arrangement of 1897 
: came, to an end. Without expressing any 
opinion as to whether or not in virtue of 
. that very arrangement Shivdeorao’s widow 
was in the position of an agent within the 
- meaning of Art. 89, as the suit is brought 
within three years from Shivdeorao's deatli, 
it is^ clearly not barred. 

-■ JX has been urged further in connection 
.with this point, that as after 1890 there has 
been no rendering of accounts and no pay¬ 
ments made by the defendant in respect of 

■ .-those items, the plaintiff’s right to recover 

■ those items is extinguished. In the first 
cplace, though this point is mentioned in 

the plaint, no issue as to exclusion to the 
'knowledge of the co-sharer for over twelve 

■ Sweats from enjoyment of certain immove¬ 
able property was raised. It is assumed by 
the, .defendant for the purposes of this 
.argument that these 6a^>s should be treated 

immoveable property, and it is urged 
^ thatlthe. eight of the plaintiff is extinguish- 

_ed, .This point would require investigation 

onj^different lines altogether, and without 
. jjallowing the plaintiff a further opportunity 
’ to. adduce evidence on the point, it could 
i not possibly be decided as desired by the 
! , -dafepdant. There is no reason why such 
I ' - further opportunity should be allowed, and 
^ ' haying Regard to the facts in the case, it 
i bj3eeina 'tO me that the point is without any 

I .uiedbatance, j I have already referred to the 
;.^'.j-^5^i6u8j3uit8, in whiph the right was assert- 
by one branch' or the other and eiti^r 
^■?nljQwed by. the Qourt or compromised by 
the parties. Under the circumstances it 
- hold that there h^ 

•eitelU8ioh..b~Thd' letter written by the 

fttti mu/e/iCya?’ on July 20, 1920, 


• i 


t. 


. XAR.lV.wsRAO gakpathao. 97/ 

to tlie present plainliff is sufficient to nega¬ 
tive the '=-ugg( :])ion of such exclusion. 

'I’he ne.xt (|uestion relates to tlie merit.s of 
the i>laintifi”» elaini. As regai'ils iieiii No. 12 
tlie lower C’oiirf has ilisallnwed the plaintiff's 
claim as it was admiited by the jilaintiff’s 
father in an earlier proceeding that he had 
given up the claim to that item. In spite 
of tlie contention of the resjiondent against 
this conclusion, it is clear it must lie ac¬ 
cepted. The admission of the plaintiff’s 
father is unequivocal, and there is no rea¬ 
son w)iy the decree on this point sliouhl 
be altered. Apart from that, the learned 
Judge has considered in his judgment the 
different items in respect of which various 
arguments were urged, and lias come to the 
conclusion on a consideration of the two 
documents, Kxs. 48 and 92, that all 
these habs really belonged to the family, 
and that all the members of the family 
were interested therein. The wording of 
the letter written by the defendant’s kill 
mukhtyar in July 1920 affords corrobo¬ 
ration of the plaintiff’s claim: and indeed 
in the evidence of the defendant’s And imikh- 
tyar, it has been practically admitted that 
all the suit habs are the private properties 
of the Vinchurkar family, that they are 
their ancestral properties, and that they 
belonged to three brothers Kaghunathrao, 
Krishnarao and Madhavrao. It is urged 
on behalf of the defendant, as against the 
statement of his own kul mukhtyar, that, 
that was a mistaken statement as the wit¬ 
ness was speaking nuthout reference to the 
account books. That does not appear to 
me to afford sufficient ground for not ac¬ 
cepting the statement of the witness. It 
is hardly necessary to deal with all these 
habs separately. Jt seems to me that m 
spite of the contentions urged before us on 
behalf of the defendant, the conclusion of 
the Trial Court on this point must be ac¬ 
cepted I only desire to add with reference 
to this point that these hah$ are of such a 
^.“ature Jhat it is possiWe that , some of 
them may be found to be non-existent on 
aking accounts, or they may have existed 

only for a time during the period in respect 
of which the accounts are to be taken. 
That however, will be taken into con¬ 
sideration when the accounts are taken 
All that we decide now is that any items 

fn respect of these bahs. if received by the 

^ fn the result therefore, I would confirm 
the decree of the Trial Court, subject tQ 


Ov. 
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the reservation that on taking accounts no 
decree in respect of anything payable in res¬ 
pect of items Xos. 14,19, 2(iand 33 should be 
passed in favour of the plaintilf, unless he 
produces the necessary certificate under the 
Pensions Act before that time. 

The appellant to pay the costs of the res¬ 
pondent in this appeal. The cross-objec¬ 
tions are dismissed with costs. 

Fawcett, J.—I concur in the judg¬ 
ment just delivered. With regard to the 
objection raised under the Pensions Act, 
the tei'ms of s. 4 of that Act are very wide, 
and in view of the ruling of this Court in 
Damodar y SatyahJuunahai (1) and similar 
rulings such as Babdji Hari v. Raja-Ravi 
Ballal (3) I do not think we can jiossibly 
say that this suit, so far as it relates to the 
four items Nos. 14, 19, 2(1 and 33, does not 
fall under s. 4. 

In regard to the points of limitation 
which have been urged, the first (luestion 
to consider is tlie nature of the relations 
between the plaintiff and the defendant. 
So far as the defendant, as the eldest re¬ 
presentative of the family, .collects the 
whole revenue, of which the three brothers 
were tenants-in-common there clearly, in 
my opinion, is a relationship of principal 
and agent, the defendant being the agent 
of the plaintiff in respect of the recovery 
of the particular portion of that revenue, 
in regard to which he has a one-third 
share, and if that is the case, then Art. 89 
of the Indian Limitation Act, and not Art. 02, 
is the proper Article to apply. In sup¬ 
port of that I may refer to the ruling of 
this Court in Gabu Naroba v.Zipru Ram- 
sing (4). But supposing that the relation¬ 
ship of principal and agent was broken by 
the arrangement of 1897, under which the 
plaintiff’s father and the defendant’s hus¬ 
band Shivdeorao agreed that the plaintiff 
might collect his share of certain items of 
revenue direct, then, if in contravention 
of that arrangement the defendant 
has collected the revenue that the 
plaintiff might have collected on his own 
account, the relationship becomes one of 
the defendant being a constructive trustee 
under s. 94 of the Indian Trusts Act. The 
defendant in that case would be practically 
in the position of a trustee ds son tovt by 
intermeddling and collecting this revenue* 
and her obligation to account still remains 
under s. 94 of the Indian Trusts Act. It 

fS ® ) 50. 

19 lad. Oae. 357; 45 B. 313; 2J Bom. U B. 1289, 
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is not open to her to say that she is a mere 
trespasser, and, therefore, not liable to ac¬ 
count. In support of that I may refer to 
Dhanpat Singh v. Mohesh Nath Tewari (5). 
If in regard to certain items of the revenue 
the relationship is that of a trustee and 
cestui que trust, then the right Article to 
apply would, it seems to me, be Art. 120 and 
not Art. 62. Here, again, I may refer to 
rulings in cases similar to this, Muhammad 
Habib-uUah Khan v. Safdar Husain Khan 
(C) and Subba Row v. Rama Row (7). But 
in my opinion it does not necessarily follow 
that the relationship of principal and agent 
that was originally between the parties was 
broken by the arrangement of 1897. There 
is a presumption of the continuance of the 
former relationship of principal and agent, 
and before we can conclude that, that re¬ 
lationship has been broken, some more de- 
tinite acts than the mere passing of this 
agreement of 1897 are necessary. The ac¬ 
tual facts are consistent with the continua¬ 
tion of the previous relationship by the 
mutual consent, no real effect having been 
given to the agreement of 1897, so far as it 

intended to alter the i^reviousarrangement. 

Accordingly I hold that Art. 89of the Indian 
Limitation Act is the proper Article to 
apply to this suit, and 1 understand it has 
been so applied by this Court in previous 
litigation between Shivdeorao and the 
presentatives of the second branch of the 
family. That being so, the claim is not 
barred, and even if Art. 120 is applied it 
would only knock off about one year. 

I do not think there is any substance m 
Mr. Thakor’s main contention that there 
had been exclusion of the plaintiff, 
would bar his claim altogether. It 
quite clear that there have been prior cl®^^ 

of this nature, and the 
mukhtyar in his evidence admitted tn 
some of these claims have been success • 
For instance, with regard to the . 
of 1906, he says that a decree was pa^ea m 
his favour by arbitrators; in regard to 

suit of 1914 there was a 
doubt for a small sum, but still U g ^ 
against the theory of exclusion, q* , 

have already said, the defendant ^ ^ ^ 
take advantage of the arrangement o . 
and say she is not liable to accoun , 


[5) 57 Ind. Cas. 805; 24 0. W. N. 752. , g j 

7 A. 25; A. W. N. (1884) 219; 4 Ind. Dec. (n. 




L Y xxr 199* 

7) 32 Ind. Cas. 899; 40 M. 291; 3 L. w. J 

X. T. 134; (1916) 1M. W, W. 188; 30 D. J* 
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^ matter of fact she acts against lliat 
arrangement and herself collects the whole 
revenue. 

K. s. D. Decree confirmed. 
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LAHORE HIGH COURT. 

Civil Miscellaneous Appeal No. 2394 

OF 1924. 

February 20. 1925. 

Present :—Justice Sir Henry Scott-Smith, 
Kt., and Mr. Justice Martineau. 
SECRETARY of STATE— Defendant- 

Appellant 

versus 

ruE DUNLOP RUBBER Co., Ltd., DELHI 
—Plaintiffs—Respondents. 
Limitation Act {IX of lUOS}. Si‘h. L Arts. T/ 4^- 

^uit for daviagcs against Ii<tilu'n>i Company Wumg- 

conversion—Kon-ddivery—Liinitatiou, commence- 

nent of. 

A suit against a Railway Company to recovor i-om- 
[leiisation for wrongful conversion of the i)Iain t ■ 
joods where non-delivery is also alleged, is goveiiun 
ay Art. 31 and not by Art. 48 of Sch. 1 to the ' 
tation Act, and limitation begins to run from ttu. 
iate on which the goods ought to have been < e- 

tivered. .. . „ 

Vtnkatasubba Rao v. .Ismtie i>team 

Go., 30 Ind. Cas. 840; 30 M. 1; 29 M. Vvn Vh ) 
W. 805; 18 M. L. T. 236; (ItUoj M, \\. 644 

relied on. , 

Appeal from an order of the Distnc 

Judge, Delhi, dated the 30 th May 19- , 
reversing the decree of the bubordina 
Judge, Second Class, Delhi, dated the otn 

February 1924. 

JUDGMENT.— The only ciuestion m 

this appeal is whether the suit is ^arie 
by limitation. The plaintiffs booked fi\e 
bundles of cycle tubes for despatch y 
passenger train from Delhi to Lahore, ^ 
as the Internationa I Cycle and Motor ” ’ 

Lahore, for whom the goods were in e 

ed, refused to take delivery, the 

got the Railway to send the goods bacK 

to Delhi, and on the 25th February ly-J 

a servant of the plaintiffs took delivey 

five bundles from the Railway at D . 
signing a receipt for them. "..jffq’ 

bundles were brought to the , 

premises it was discovered that only on 
longed to the plaintiffs, the , , 

being different from those , 

originally issued from the i 

The plaintiffs sent the five 

to the Station Superintendent, ’.iip- 

ing for the delivery of the right buna es. 
nLlly on the 20th July 1922, they sued 


llie Seerctary of Stafo, asking for the re- 
cuvei'T of the one hiiudlc wliieli was theirs, 
or for Rs. 800 on account of its price, and for 
I-is. .3,200on account of Ihe price of the four 
missing bundles, alleging thatllie liallway 
Authorities had wrongfully converted their 
goods. Tlie live bundles* were obtained 
back from the Railway and tlie Trial 
Court gave the plaintiffs a decree for tlicm, 
but it dismissed tlie rest of Ihe claim as 
being barred by limitation, liolding that 
the suit was one for compensation for 
non-delivery of goods against a carrier, 
and that the limitation was one year from 
the time when the goods ought to have 
been <lelivered. Tlie Court nderred to 
Art. 30 of the First Schedule of the Limi¬ 
tation Act, but apparently the Article which 
it meant to a iply was Art. 31. 

On appea the District Judge held that 
the plaintiffs had not based their claim on 
non-deliveiy and were not debarred from 
proving facts which would bring their case 
under Art. 48 or Art. 49, and he also held 
that even if Arts. 30 or Art. 31 applied time 
would run from the 13th June 1921, when 
the plaintiffs ceased to have any reason¬ 
able hope of obtaining satisfaction from 
the Railway, and that, therefore, after al¬ 
lowing- two months for the notice winch 
had to be given to the defendant under 
s 80 of the C. p. c., the suit would he 

within time. He accordingly accepted tlie 
plaintiffs' appeal and remanded the case 
for decision on the other issues, from 
that order the defendant has appealed to 

plaintiffs’ claim to the one bundle 
for whicli they were given a decree by 
the First Court is not contested and the 
d spute is only in regard to the remain- 

-fnnr bundles. It is true that the 
^^Inintiffs alleged in their plaint that tlie 
Cay luthobties had wrongfully con- 
rtbl the stoods of these four bundles, 

aS a suit for compensation for such wrong- 
? I inversion is one of the description 

f- Tod in Art 48. But while alleging 
mentioned m A . plaintiff’s are 

tl e samf t°me non-delivery, and 
f ®®‘exnress y mentioned in thtir replioa- 
*7 that the goods had not been delivered 

description ^ 

Ts ^ to he applied in the present case- 
“ .The plemt- 
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In Venkatasubba Rao v. Asiatic Steam 
^aviijation Co. (1). it was held by a Full 
Bencii of the Madras High Court that a suit 
against a carrier for compensation for non¬ 
delivery of goods was governed by Art. 31, 
whether the suit was laid in contract or in 
tort, and further that even if Art. 49 were 
applicable its operation would be excluded 
by the special Art. 31, on the principle 
''fjeneralia specialibus non derogant." We 
agree with that decision and hold that 
the suit must be governed by Art. 31, 
which applies specially to a suit against a 
carrier, whereas Art. 48 is not restricted to 
such a suit. 

Under Art. 31 time runs from the date 
on which the goods ought to be delivered, 
and the question considered by the learned 
District Judge as to when the recovery of 
the plaintiffs’ goods became hopeless ap¬ 
pears to us immaterial. The present case is 
distinguishable from the cases relied on by 
the learned District Judge by the fact 
that one of the plaintiffs' bundles was 
actually delivered to them on the 25th 
February 1921. Clearly the four remaining 
bundles ought to have been delivered to 
them on the same date, so that the 25th 
February 1921 must be taken to be the 
date from which the period of limitation 
is to be computed. It follows that the suit, 
not having been instituted till the 20th 
July 1922, is barred by limitation. 

We, therefore, accept the appeal, set 
aside the order of the lower Appellate 
Court, and restore the decree passed by 
the Subordinate Judge. The respondents 
will pay the appellant's costs in this Court 
and the lower Appellate Court. The par¬ 
ties will bear their own costs in the Trial 
Court. 

z. K. Appeal accepted. 

(1) 30 Ind. Ca8. 840; 39 M, 1; 29 M. L. J. 342; 2 L. W. 
805; 18 M. L. T. 236; (1915J M. W. N. 644 (F. B.;. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Suit No. 946 of 1922. 

March 17,1925. ■ " 

Present: —Mr. Rupchand Bilaram,' A. J. C. 
Firm of MADHOWJI THAWOR 

--^PliAINTlPFS 

. versus 

YAR HUSSAIN HYDOR DASTI 

AND ANOTHER—DbFBNDANTS. 

Cwitfttct Act {JX of 1872), w. 223, 22A—Principal 


and agent—Moneys spent by agent authorizedly for 
unlawful purpose—Agent, right of, to recover 
Indemnity against unlawful acts which are not 
criminal—Sea Customs -IcJ of 1878), s. 167— 

Acts and omissions specified in section, whether crimes. 

In a suit for an account by a princiijal against his 
agent for moneys received by the agent from or on 
behalf of the' principal, the agent is entitled to 
deduct moneys authorizedly expended by him for 
unlawful purposes out of his principals moneys in 
his hands, though the agent may not be able to 
claim such items specilically in a suit instituted by 
him for the recovery of the same. [p. 981, col. 2.] 
Bayntunx. CattleJlSZ'd) 1 M. & li. 265, relied upon. 
An agent is entitled to indemnity m respect of 
unlawful acts wliich are not criminal, provided he 
has acted in good faith and without knowledge that 
such acts are unlaA\'ful. [itid.] „ 

The use of the expressions “offence” and “penalty 
in s. 167 of the Sea Customs Act, in respect of the 
acts and omissions specified in, that section is not 
itself sufficient to show that such acts or omissions 
are crimes, and whether they are crimes or not would 
depend upon the ordinary criminal law of the land, 
[p. 981, col. 2; p. 982, col. 1.] 

Reg. V. Tyler, (1891) 2 Q. B. 588 at p. 594; 61 L. J. 
M. 0. 38; 65 L. T. 662; 56 J. P. 118, referred to. ^ 
Objections to Commissioner’s report in a 
suit tiled by a commission agent against 
his principal for recovery of the amount 
due to former on foot of the account be¬ 
tween them. 

Mr. Fatehchand Assudamal, for the 
Plaintiffs. 

Mr. Keivalram Jethanand, for the Defend¬ 
ants. 

JUDGMENT.— These are objections 
to the Commissioner's report in a suit 
filed by the plaintiffs as commission agents 
for the recovery of the balance of the 
amount due to them on the account. 

The only objection pressed on behalf of 
the defendants is in respect of ceHain 
items debited in the account as purchase 
price paid to persons who "were the holders 
of customs permits, to enable the plaintiffs 
to export the defendants’ goods on the 

strength of those permits. 

Section 19 of the Sea Customs Act Vlll 

of 1878 empowered the Governor-General 
in Council to prohibit either generally 
or from or to any specified port the ex¬ 
port of any specified articles. These powers 
. were amplified by the Import and Expwt 
of Goods Act XI of 1916, and enable the 
Governor-General in Council by the 
of the requisite notifications to prohibit or 
restriQt the export or import of any class 
of goods from any port to any port, an 
from or to any person, or class of persons. 
In 1921 and 1922 a notification issued m 
pursuance of this Act was in force^tiere 
prohibiting the export of certain goods to 
certain ports except under a permit issued 
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by the Customs Authorities in favour of 
any persons to whom such permits may 
be granted. The favoured possessors of 
these permits made a harvest by openly 
transferring the use of these permits to 
intending exporters on payment to them 

of the so-called purchase price or gratifica¬ 
tion for their forbearance to export their 
own goods or the goods of their own con¬ 
stituents, and in lieu thereof to enable the 
intending exporters to export their goods 
under such permtis, all such goods being, 
however, consigned in the pseudo names of 
the holders of the permits. 

The Customs Authorities were aware 
that the permits were being misued, and 
a somewhat peculiarly worded notice dated 
Decembers. 1921 (Kx. 38) was put m the 
Customs Office under the signature of the 
Collector of Customs, prohibiting the 
allottees of these permits to transfer their 
ownership in the quantities allotted to them 
without the previous sanction of the Customs 
Collector on pain of their narnes being 
removed from the list of the shippers to 
whom allotments may be made m f^tuje. 
This notice further warned them that 
such transfer would render them b^ble 
to a penalty under the Sea Customs Act. 
It is not clear under what authority this 
notice was issued, but it appears to have 

remained a dead letter. , *. *>.0 

It is not seriously disputed that the 
payments in question were authorized by 
the defendants. Some of the ao;^cal ed pm- 
chases, were made hy the defendants them¬ 
selves, the plaintiffs being required by 
them to make the necessary payments. 

The defendants say that as these 

were made for an object which w^ unlav 

ful and prohibited hy 

therefore not recoverable either in law 
or in equity. The obvious answer, to this 

contention is that this ^ ^ 
recovery of the specific items, and tn 

plaintiffs are not seeking the °f th 
law for their recovery. The defenaanis 

have admittedly paid large f ^tS 

to the plaintiffs against the account without 

Sicror'^he TccounttnsS s ^f items 
eHher paid off ^ disputed items out of 


ing the aid of the Court for the amount due 
in respect of legitimate objects. 

It is really the defendants who are seek¬ 
ing the aid of the Court to reeover back 
money which has heen applied in pay¬ 
ment' of, or appropriated towards items 
which are said to be unlawful. As between 
a principal and an agent in such cases 
the maxim is: "In pai'i dfUcto potior esf 
conditio defendentis" or as the Pandects 
state- "In pari causa possessor potior haberi 
debet" It is probably on this principle 

that in a suit for an account by a principal 

against his agent for moneys received by 
the agent from or on behalf of the princi¬ 
pal, it has been held that an agent is 
entitled to deduct moneys authorizedly ex¬ 
pended by him for unlawful purposes: see 

Bayntun V . Cattle {D. „ . t- • t* 

this defence, therefore, fails in hmive. It 

would also appear that the defendants have 
failed to prove that the disputed items are 
irrecoverable in law. An agent is entitled 
to indemnity against unlawful acts which 
are not criminal, provided he has acted in 
good faith, and without knowledge that 
such acts are unlawful; ss 223 and —4, 
Indian Contract Act. It is not neces- 
sary for the purposes of this case to 
consider the further question whether the 
rule laid down in s. 224, Indian Contract Act 

applies to a crime committed hy means of 
an^innocent agent and which is of a nature 
where the presumption that the agent had 
guTlty knowledge either does not arise or 

Reliance has been placed on s. 167 of the 
Sea Customs Act for the contention that 
the purchases were either criminal or im- 

% is doubtful if 

St A r s a” 

itself sufficient to show that such 

l^ets or omissions are declared as cnme . 

Aq said by Bowen, L. J. m j 

"There are certain Statutes which do not 

rreate an imperative and positive 
creaie _„i,. irnnose as the result of non- 

^^mpliance with the directions of the Statut^e, 
compliance individual who 

do^rol ^O comply. In such a case, it 

g] & 2 Q. fsR atp. 594; 61 L. J. M. C. 38; 6.^ 
L. T.622; 56 J. P- U®* 
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is not the intention of the Legislature to 
make the disobedience of the law a mis¬ 
demeanour; it is only the intention that if 
the person does not comply with the 
directions...he must submit to the penalty. 
In each case it is a (luestion of the con¬ 
struction of the Act to see if that is what is 
meant”. 

A reference to s. 186 and s. 193 of the 
Act would show that the grouping together 
of a number of heterogenous acts and omis¬ 
sions in s. 167 of the Act was not intended 
to create new crimes. Section 186 express¬ 
ly provides that the award of any penalty 
by an officer of the Customs would not 
prevent the infliction of any other punish¬ 
ment under which the person affected 
thereby is liable under any law. Section 
193 again provides that the penalty imposed 

bv the Customs Authorities may be recover- 
^ * 

ed as fine by recourse to a Magistrate, 
but it does not declare it to be a fine. 
Whether the export of goods in contraven¬ 
tion of s. 167, cl. f8) is a crime or not would, 
therefore, depend on the ordinary criminal 
law of the land. It is not necessary to 
pursue this point any further as the goods 
have been exported under permits. What 
is, however, complained of in the present 
case is not the export without a permit, 
but the alleged improper use of the per¬ 
mits. There is nothing in the notification 
of the Governor-General in Council to pro¬ 
hibit such use or to declare it unlawful. 
No restriction was imposed on the holder 
of any permit to compel him to export his 
own goods for sale. It would be conced¬ 
ed that he could consign goods of his own 
constituent under the permit, and if so, it 
would follow that it was equally open to 
him to allow the goods of the constituent 
of a brother commission agent to be con¬ 
signed in his own name on payment to him 
of a fixed sum in lieu of or in substitution 
of the commission which he might other¬ 
wise have earned or the profits he might 
have made by sending his own goods. It 
is no doubt regrettable that the Customs 
Authorities should have issued permits to 
a limited number of exporters thereby 
enabling them to demand their own prices 
for the use of their names, and further 
that they should not have carried out their 
intention of striking out the names of such 
allottees who misused their allotment per¬ 
mits. But there are no grounds for hold¬ 
ing that this act was either criminal or 
■unlawful, or if the latter, the plaintiffs 


knew that it was unlawful. Even if the ■ 
suit be treated as one for recovery of the 
specific items, this objection fails. 

Both parties are agreed that in view of ■ 
this finding, the Commissioner’s report. 
should be accepted as correct. The result is 
that there will be a decree for Rs. 2,'122-12-6 
wdth interest at six per cent, per annum 
from date of suit to payment and costs. The 
Commissioner’s fees as claimed by him are. 
sanctioned, and should be included as costs, 
p. B. A. Order accordingly, 

z. K. 


MADRAS HIGH COURT. 

Civil Appeal No. 72 of 1922, 
November 25, 1924. 

Present:—Sir Victor Murray Ooutts-Trotter, 
Kt., Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 

VADDADI KAMARAJU— Plaintiff- 

Appellant 

versus 

KOCHERLAKOTA VENKATALAKSHMI- 
PATHI AND OTHERS—Defendants— 

Respondents. 

Transfer of Property Act (IV of 1SS2), s. 

Laiv— Reversioner—Relinquishment of reversionary 
right—'tionh fide settlement of dispute — Test. 

A reversioner in expectancy can neither validly 
transfer nor agree to transfer possession of a spes 
successionis. [p. 9S3. col. 1.] 

Sri Jagannada Raju Garu v. Sri Rajah Prasada Rao, 
29 Ind. Cas. 241; 39 M. 554; 17 M. L. T. 419; 28 M. L. 
J. 650; (1915) M. W. N. 626, and Ananda Mohan R^ 
V. Gour Mohan Mullick, 74 Ind. Cas. 499; 50 1* 

21A. L.J. 718;4H. L. T. 609; (1923) A. I. H. (P-C-) 
189; (1923) M. W. N. 803; 45 M. L. J. 617; 25 Bom. 

R. 1269; 33 M. L. T. 365; 50 C. 929; 28 C. W. N. <13; 40 
C. h. J. 10 (P. C.), followed. 

In considering the question whether a transaction 
between a reversioner and a widow was really a 
relinquishment of a spes succissionis or a bona put 
compromise of disputed rights, the substance of tne 
transaction ought to be looked at apart altogether from 
any form which might have been given toit. Jf 
substance the transaction is found to be 
dealingwith the ipw 5«ccc5Stont5, then it caMOt e 
recognised and cannot form the basis of any binamg 
obligation. But if the substance of the tranMCtion 
is a bona fide settlement between the parties, 

spite of the fact that the same transaction might t>e 

represented in one of its aspects as a doling witn 
spes successionis, it isnone-tUe-lessa real compromi 

of disputed rights, [p. 984, col. 2.] xT-„. 4 rt 

• Where the effect of a compromise between a ninau 

widow and a reversioner suing for declaratmn o^ 
right and invalidity of alienations by her, is to 

recognise the right set up on behalf of *he _ 

part of the property on the ground that it is ner 
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and a judgment leased on it, the Ijrief effect 


tihsolute property, and honoo no part of the property 
inherited by her from her husband :it all, the 
transaction is not a mere relinfiuislunent hy a n-- 
versioner of a mere expectancy and must l)e rogardeil 
as a 6ona ^de compromise of doubtful^ disputes and 
is valid and binding, [p. t)S I, col. 2; p. '.iSo, col. 1.] 

The relinquishment of a reversionary right eanni^t 
be the consideration for a compromiso. But. while a 
man cannot relinquish his reversionary right in given 
properties, he can relinquish his right to say that I lie 
properties in dispute form part of the estate to wliieh 
he is the reversioner; he may for good consideration 
admit that the properties never formed part of tin* 
estate of the person from whom he claims and. there¬ 
fore, he is not relinquishing his reversiunary right t<i 
that estate but is merely admitting that the propcrti. s 
with which the dispute is concerned were not pro¬ 
perties which formed part of the estate to which ho 
was a reversioner, [p. 1)83, col. 2.] 

Appeal from the decree of the C ourt of the 
Additional Subordinate Judge, Cocanada, 

in 0. S. No. 2 of 1921. 

Messrs. S. Vavadcchciyiciy and G. n<iMo. 

Rao, for the Appellant. i t> 

Mr. A. Krishnaswami Iyer, for the Ive- 

Bpondents. 

JUDGMENT. 

Coutts-Trotter, C. s. G of 

the Transfer of Property Act it is enacted 
that the chance of an heir-apparent suc¬ 
ceeding to an estate or other mere possi¬ 
bility of a like nature cannot be transferred. 
It is, therefore, clear that a reversionei m 
expectancy cannot validly transfer hi» spes 
sucemiouis; and tliat doctrine has ^ been 
carried by this Court a step further in the 
case reported as Sri Jayannada haju OauL 
V. Sri Rajah Prasada Rao (1) that not only 
are transfers of expectancies 
but that contracts to transfer them, \\h 
the reversioner enters into possessioii 
also forbidden on the ground that were it not 

so held, theprovisionsof the Act would 

rendered entirely nugatory and futile. .n 
reasoning of this Court has hecu arcqilcd 

by The P?ivy Council in the ., 7 "' “ 

the oresentcase the plaintiff brought a.im 
in order to assert his position as reversione 

to the estate of O"®ieV oersTs 
Ad the widow and various other persons 

who alleged themselves V® 

StV-gei” i'"m . «»>« 

to buouar j , j compromise 

suit had been settled oy 28 

(1) 29 Ind. Caa. 241; 39 M. 5D4. 

M.L..1. 650; (1915) M.^.N.6i6. j. 718; 4 P. 



of whioli was that the plaintiff withdrew 
liis edaim provided that lie was given cer¬ 
tain lands whifh were in dipute between 
the jiarlies. J intend to guard myself 
from deciiling tiiis case on any wider ground 
than, 1 think, is alisnlutely necessary to this 
decision. After tlie very learned and in¬ 
structive argument.s I liave lieard, I think 
one may fairly say that the effect of the 
decisions of the Privy Council refene^d to, 
namely, xiynrit Sarinjan Siuyh v.Gaya Singh 
(3), KayiJiai Lof v. Brij Lul f4) and Ananda 
Mohiin Hoy v.Gour Mohoii MiilHck'{2), acase 
to which I have already referred draw a 
line of demarcation between the cases and 
show clearly tlie principle in the light of 
which one is to decide, lliat is to say, oa 
which side of the line acase with a given 
set of facts is to he decided. The distinc¬ 
tion I mean, can be stated in tliis way cor¬ 
rectly enough for the purposes of this case; 
that tlie relinquislimeiit of a reversionary 
right cannot be the consideration for a com- 
pi^mise. But, wliile a man cannot relin- 
(piisli his reversionary right in given pro¬ 
perties. he can relintiuisli his right to say 
that the properties in dispute foi m part of 
the estate to which he is the reversioner; 
he mav for good consideration admit that 
the properties never formed part of the 
estate of the person from whom lie claims 
and therefore, he is not relinquishing his 
reversionary right to that estate hut is 
merely admitting that the properties with 
whicli the dispute is concerned were not 
properties whicli formed part of the estate 
to wliich he was a reversii mr. In order to 
nscertain on wb’cli side of tlie line this 
ca«e falls one ims to note the circumstances 
and what the words of the agreement are. 
I need not read the Pjaint-nothing turns 
Q.. it_but the defence in the suit of 1904 is 
material. Paragraph 5 of tlie written state¬ 
ment alleged tliat the properties in question 

in both these suits formed the self-acquisi¬ 
tion of the first defendant and she was 
entitled to alienate it at lier pleasure Then 
witli regard to the rest of the property para. 

^^“Ar^rtime of his death the first de- 
/•nilTnd Gas 408; 45 I. A. 35; 23 M. L. T. 142; 22 

i“a l,5; m-'VnGoT} ' h ti?: 

gJ: T R lOtSplSI, A. Its (P. C.). 
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fendant s husband gave the remaining half 
also of the said house-site to the second 
defendant for purposes of dwelling with 
absolute rights. Since then the second 
defendant has been living there with 
family. Latpr on the second defendant’s 
husband built thereon a tiled house which 
at the time of the marriage of tlie second 
defendant's daughter was given away as a 
(present) to the third defendant." 
That was the issue that the parties desir¬ 
ed to dispose of in that suit; and then some 
body intervened and brought them together 
and a compromise was filed in the suit and 
the agreement was as follows :— 

‘Tn respsct of the 4 acres of land * 

* * * * together with the various 

fruit trees thereon the defendants shall in 
30 days’ time from this date execute a 
registered deed, with the usual recitals, in 
favour of the plaintiff in view to the enjoy¬ 
ment thereof by plaintiff with absolute 
rights and that thereupon the plaintiff shall 
withdraw this suit." 

That is what he got and it is to be noted 
that he got not merely an admission that 
the property was considered to belong to 
him but a conveyance to him from the 
defendants as the defendants were but for 
this agreement the owners of this property. 
It goes on to say "that in case the whole 
of the remaining suit property is enjoyed 
by the defendants with full rights accord¬ 
ing to their previous enjoyment, no dispute 
of any kind will be ever raised by the plaint¬ 
iff." Then that is carried out; the compro¬ 
mise was dated the 9th February 1905 and 
it was recorded on the 20th March. Mean¬ 
while the parties had executed another 
document—it is Ex. V in the case and that 
is what is described as a release of rights 
executed on the 8th March 1905 to the 
plaintiff. I quite concede that the language 
of this document in places affords consider¬ 
able scope for an argument of the type 
that has been addressed to us that on its 
true construction it amounts to nothing 
more than a withdrawal of the plaintiff’s 
reversionary right. For instance "as in ac¬ 
cordance with the terms thereof I waived 
my reversionaiy right to the scheduled pro¬ 
perty and by way of consideration therefor 
the said Pulugartha Mahalakshmanamma 
Garu gave me by document executed this 
day .property worth Rs. 1.000 described 
herein below out of what was conveyed to 
her by Ihe^gift deed, I have hereby re- 
unquished the reversionary right possessed 


by me after the death of the said Mahala'k- 
shamma Garu". 

On the whole I think that the true con¬ 
struction of this document is not that con¬ 
tended for by the appellant. It seems to 
me that what he really did was to acknow¬ 
ledge the claim of the defendants that this 
property in dispute formed no part of fh'f 
estate to which he claimed to be, and pef-“ 
haps was. the reversioner. If that be so 
and it appears to me, looking at all the^ 
documents, to be the most reasonable coii- 
struction haviiig regard to the terms of 
them, all looked at together, then no ques¬ 
tion arises because nobody could possibly 
contend that, if that w'as the real effect of the 
transaction, an agreement come to by this 
man on the basis of such a state of fa6ts 
without giving consideration would be a 
complete estoppel. I, therefore, do not 
propose to consider other grounds on which 
the same result might be arrived at and 
which have been argued before us, because 
I think, it js enough to dispose of the ap¬ 
peal. I am of opinion that this appeal must 
be dismissed with costs. 

Srinivasa Iyengar, J.—I agree in 
the judgment just pronounced by my Lord. 

I only wish to add a few words. In all 
such cases when the question arises whe¬ 
ther the transaction was really a 
ment of a spes successionis or a hona fide 
compromise of disputed rights, it seems 
to me that the best thing to do would be 
to look at the substance of the transaction 
apart altogether from any form which might 
have been given to it. If in substance tne 
transaction is found to be only a dealing 
with the spes mccessionis, then of course, it 
cannot be recognised and cannot form the 
basis of any binding obligation. 
on the other hand, the substance 
transaction is found to be a hona fide settle¬ 
ment between the parties, then,^ in SP!*® 
of the fact that the same transaction might 
be represented in one of its aspects as a 
dealing with a spes successionis, it is 
theless a real compromise of dispute 
rights. In the present case there seems t 
be really no doubt whatever, having regar 
to all the circumstances and all the 
ments, that what the parties did was 

recognise the right set up on behalf of 
widow to part of the property on 
ground that it was her absolute prop ny 
and hence ,no part of the property inne 
ed hv her frnm her husband at all an 
to the pf the property to recognis® 




t8S I. 'O. 1995] 


SAM DAS V. BHAOWAN KUNWAR. 



tight claimed by the daughter as under a 
gift frpm her father. It is not possible to 
represent this transaction as in substance 
being a relinquishment by a reversioner of 
a mere expectancy. I, therefore, agree that 
the appeal should be dimissed with costs. 

V. N. V. Appeal dismissed. 

Z. K. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 1 of 192-1. 

March 10. 1925. 

Presetit: —Mr. Daniels, J. 0. 

Mahnnt RAM DAS— Defendant 

—Appellant 

versus 

Bahtain BHAGWAN KUNWAR 

AND ANOTHER—PLAINTIFFS— 
Respondents. 

Civil Pvocedurt Code V of 1008). s. I/—Res 

judicata —Finding on several issues—Appellate Courts 
judgment ofSubject-matter of suits not identical. 

A finding which is the rent ground of the decision 
in a case operates as res judicata even though there 
may have been other issues in the case on whicli the 
case might equally well have been decided, [p. 9bD» 

^°Where a certain issue is treated as material m the 
judgment of an Appellate Court and is decided, tlie 
decision on the issue operates as res judicata, [p. JtJb. 

°°A^suit for ejectment wasdismissed on the finding 
that the plaintiff had no title to the land ^^Pect 

"S'!'«efinding with i.gard to the W 
title of the plaintiff operated as m jurficafa m a 
subsequent Suit between the parties. [t6id.| 

For the application of the rule of ® 

not necessary that the subject-matter of th 
should be identical. The question is whether the 

issue determined was the same. 

Case-law referred to. _ . 

Second appeal asainst a decree of the 
Additional Subordinate JudRe, J^-V^had, 
dated the I5th November modifymg 

that of theMunsif, Fyzabad, dated the 22nd 

March 1923. , . 

Mr. H. Husain, for the Appellant. 

Mr. M. Wasim, for tlie Respondent^ 
TUDGMENT.—The sole issue in this 

No 3 . 23, 30 and 31, of which they allegea 


tliey liad been dispossessed by the defendant 
Maliant Rain Das. Their suit has been dis*. 
missed as regards plot No. 20 and thia 
appeal relates only to the remaining plots 
corresf>onding fo a portion of abadi plot 
No. 291. TJie Court below finds that the 
que.^tion of title to this area is concluded in 
the ])laiutiiTs' favour by the principle of 
res judicata hy reason of a decision given 
inter partes in a 8uit No. 97 of 1910 decid¬ 
ed by the Munsif of Fyzabad, on 16th 
January 1911 and by the District Judge on 
appeal on 29th April 1911. 

That suit was also a suit for recovery of 
a small area out of (tbadi plots Nos. 289 and 
291. The plaintiff in that suit was Mahant 
Thakur Das, the predecessor of the present 
appellant. The defendant was Thakur 
Sheo Ratan Singh who is the second plaintr 
iff in this case. Mahant Thakur Das's claim 
was that he was ownerin possession of abadi 
plots Nos. 289 and 291 by reason of a pur¬ 
chase at a Court sale, and that the defend¬ 
ant had dispossessed him by constructing 
shortly before the suit two latrines on plot 
No. 289 and one latrine on plot No. 291. 
The defence of Thakur Sheo Ratan Singh 
was that the plots in dispute were not 
included in the plaintiffs purchase at al} 
but that he himself had purchased them 
and become the owner of them. He further 
alleged that the two latrines on No. 289 
were old and that no latrine at all had been 
constructed on plot No. 291. On these 
findings the suit was dismissed and an ap¬ 
peal by Mahant Thakur Das to the District 
Judge was also dismissed. Three pomts 
have been argued by the appellant before 


6 . 

(1) That the finding on title in the pfe- 
ous suit does not operate as res judicata. ^ 

(2) That even if it is res judicata it 
leratesonly as regards the actual area m 
spute in the previous case, namely, tp© 
ea on which the latrines were alleged to 

ive been constructed. ... - 

f3) That in any case the principle of 

dicata can only operate in favour of the 
cond plaintiff, and, therefore the questu^ 
title must be tried out on the merits as 
»tween the appellant and the first plaintip. 
bn the first point the appellant s argu- 
ent is that as no latrine was constructed 
1 plot No. 291 which is the plot in dis- 
iite in this appeal, there had been ^ 
•oachraent on the rights of the plaintiff m 
le former suit and, therefore the plaintiff 
id no cause of action. The finding on 
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title according to him, was unneeepaij foi 
the decision o£ the suit and can, theretore 
be ignored. He relies on the principle laid 
down in .S’/H'i. Ckaran Lai v. Raglm Lath 
fli that where two hiulings have been 

an'ivedatone of which logically has prior- 
ilv over the other thathnding alone forms 
the basis of the decree and can alone 
operate as res judicata In this it 

is difficult to say that cither finding aimed 

at has logical priority over the other. A 
finding that there had been no encroach¬ 
ment on the plaintifis riglits might hare 
been sufficient for the dismissal of the 
plaintiff's suit, but so also 'vas a finding 
that the plaintiff had no title to the land 
ill respect of which he alleged an encroach¬ 
ment. If the plaintiff had no title to the 
land which he claimed, then obviously he 
could have no cause of action and it was 
immaterial whether any encroachment w.as 
made or not. Evenmb/ii/i Chamn La v. 
Baglm Sath (1), it was recognised that there 
mi^tbemore than one finding which would 
operate as res judicata. The present case 
is governed by another principl^ laid down 
by this Court in rarmeshnr Dni v. Debt 
Prasad (2), namely, that the finding which 
is the real ground of decision in the case 

operates as 7-es judicata even though there 

niav have been other issues on which the 
case might equally well have been decided. 
Here it is quite clear on reading the judg¬ 
ments of the two Courts and particularly 
the judgment of the Appellate Court, 
which is the operative judgment, that the 
case was actually decided on the ques¬ 
tion of title and not on the ground that 
tliere had been no encroachment. The 
learned Judge says the principal issue is 
whether the land in suit is owned and 
possessed by the plainlitbappellant. He 
])roceeds to discuss that issue at gieat 
and though in connection with it 
he ^remarks incidentally that at the*4?nin’s 
inspection no latrine was found on plot 
No 291, he goes on to say that what he 
has to decide is whether the learned Munsif 
is right in his finding as to the extent 

■ of the area purchased by the predecessor 
of the present plaintiff. He comes to the 
conclusion that the Munsif was perfectly 
right in holding that that purchase in¬ 
cluded plot No. 291 and that the predecessor 
of the present appellant was trying to take 

r ^(l) 17 A. 174; A. W. N. (1895) 47; 8 Ind. Dec. (s. s.) 

437 

■ '' (S) 48M. Qua. 386; 5 0,L. J. 647. 


advantage of the loose description of boun¬ 
daries in the mortgage-deed and sale certifi¬ 
cate to claim land that does not belong to 
him. It-is on these findings and not on. 
any (luestion of whether there had been 
any encroachment or not that he dismissed 
the plaintiff’s appeal. That finding, there¬ 
fore, clearly operates as res judicata. If 
any further support is necessary for this 
proposition it may be found in the recent 
judgment of their Lordships of the Privy 
(.’ouncil in Midaapur Zamindary Co. v, 
Naresh Narayan Roy (3), where their Lord- 
ships say : 

“An issue is res judicata where the judg¬ 
ment of the Appellate Court shows that the 
issue Avas treated as material and was de¬ 
cided.” 


I DOW come to the second plea. It is 
now well-established that it is notnece.ssary 
to the application of the rule of res judicata 
that the subject-matter of the two suits 
should have been identical. This was laid 
down by the Privy Council in Raja of 
Pittapur V. Biichi Sitayya (4). Tlie ques¬ 
tion is whether the issue determined was 
the same. The appellant places great 
reliance on an expression in the judgment 
of the Munsif in the former case that it was 
not necessary to determine the exact boun¬ 
daries between the land purchased by the 
defendant and that purchased by the plaint¬ 
iff. It was, however, necessary to determine 

as between the parties the title to the entire 
area marked G and H in the plain attached 
to the Amin's report in the former case. The 
title to the whole of these areas depended 
on the same title-deed and it was impossi¬ 
ble to separate the title to the particular 
area alleged to be occupied by the latnne 
from the title to the remainder of the plot. 
The title to this entire area was found by 
both Courts in favour of the present re¬ 
spondent. These areas, as the learned 
find-s correspond to the plots Nos. 30 and 31 
in dispute in the present case. The issue 
Avas, therefore, the same in the previous 
suit as in the present suit and the finding 
ot?’es judicata operates in respect of the 

entire area now claimed. ^ 

The third plea was not raised in either oi 


(3) 80 Ind. Cas. 827; 51 LA. 293; (1924) A. I- R; 
^ 0.) 141; 26 Bom. L. R. 651; 47 M. L. .1. 23; 51 0. 6«, 
5 M. L. T. 169; (1924) M. W. N. 723; 29 0. 

) L. W. 770; L. R. 5 A. (P. C.) 137; 23 A. L. J. 76, 3 

at. L. R. 103 (P. 0.). , ft j 

(4) 121. A. 16; 8 M. 219; 4 Sar. P. 0. J. 598; 9 lo®* 

i\r 191* S InH. (s. 152 (P* C.)« 
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then pending in appeal before the Judicial 
Commissioner of Chota Nagpur. The re- 

^ 1*1- ___ A. J - ^ ^ . 1 


the Courts below and it is impossible now 

to entertain it. v.uiJuii..-oiYiiw ..x ^*.v..vv xx.w 

The two plaintiffs purchased jointly under cord and the papers were not produced am 
the same kle deed and if the sale-deed finally on llie i8lh August l'J23 tlie sui 

conferred a good title on one of them it 
conferred a good title on both. 

The appeal, therefore, fails and it is ac¬ 
cordingly dismissed with costs. 

2 K. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Original Order No. IJ- 

OF 1924. 

April 20, 1925 

Present :— Justice Sir B. K. Mullick, Kx., 

and Mr. Justice Ross. 

DULHIN BINODINI DEBI-Petitioner 

—Appellant 
versus 

PARMESHWAR DAYAL SINGH— 

and others— OSJEGTORS—REpoNDEN^TS 

Civil Procedur6 Code {Act V of lOUS), G. lA, r. IS 

Ex parte decree passeti agauist :2{ 

guardian-Minor. whether can apply to set aside 

'^^The Courts in India will allow a minor to intervene 

for the purpose of setting aside an ex parte 

passed against him provided he can H 

on the part of his gniardian in the conduct of the 

^""AppS’from^an order of the Suho^^»nat® 

Judge, Daltonganj, dated the 22nd le) 
Parmeshioar Dayal, for the Appel- 
^^Mr. Kailaspaii, for the Respondents. 

Mullick, j!^^^h^^24th March 1924 

Parmeshwar Dayal and °‘'’®''L^°h?oubh 
suit against Surendra Bakhsh Rai ‘hi^u h 
his guardian, the manager of the encumber^ 

lArfeltthe SettleminriUcord regard ing 

?th Tanuarf1923 and on the 5th Febrmar^y 
1923 an application was made 

ordinate Judge for permis ^^^ 

^certain papers which had ee 

the record of case No. 3^ of uu ^ 


---- - ^ ^ 

was cx parli^ ngainsl tli 

ant. 

An application was theji made under (b 
IX, r. 13 of the C. P. C. for the restoration of 
the case; but the Subordinate Judge on tlie 
22nd February 1921 found that sufficient 
cause had not been shown by the ai>pellant 
and the application was dismissed; hence 
tliis appeal before us. 

It is to be observed that on the 8th April 
1924 the estate came out of the Court of 
Wards and Srimati Binodini Debi thereafter 
became entitled to conduct tlie litigation 
her.self. 

Now the first cpiestion is whether there 
was in fact suffieientcause for the manager's 
failure on the 28th August 1923. In older 
to determine this point it is necessary to 
refer shortly to Suit No. 3j! of 1919 which 
was decided by the Subordinate Judge on 
the 18th July 1921. That suit was inslitu- 
ted by Surendra Bakhsh Kai against Brij 
Behari Saran, Lakhi Koer, Parmeshwar 
Daval and others. It was there alleged that 
cenain lands on the boundary between 
Mauza Simaria and Mauza Donda had been 
wrongly included within the boundaries 
of Mau-a Donda and the plaintiff claimed 
a declaration of his title and recovery 
of possession. He .succeeded m the Court 
of the Subordinate Judge and also in the 
Court of the Judicial Commissioner of 
Ranchi who dismissed tlie appeal on tl.e 
2lst May 1923. Therefore at the Bme when 
the defendant in the suit, wilh which the 
a-^eal now before us is concerned, niad^ 

his application for V. nf inio 

documents the record of bmt ^o. 3- of 1910 


SiuSr;i:e‘5;;;;rrortheJudiciaicom: 

mifsioner. It was subsequently sent to the 
Hioli Court in consequence of a second 
anneal having been preferred and on the 
IsthiUi-ust 1923 one of tlie reasons given 

hy ibe manager for his failme to product 

bp documents was that the record had 
leen sent to the Paper Book Department 
of the High Court and, therefoie, the docu- 
rnfs which rvrro required by him were 
avdlahle It is quite clear tliat the 

mana-'er would have had sufficient time to 
^ 1 ^ J documents if he had been 

diutent Ib the first place, he should have 
? ifn^onie 9 of the documents before the 

recMd in Suit No. 32 of 1919 left the Couvt 
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of the Subordinate Judge of Daltonganj. In 
the second place he had time to take copies 
in the Court of the Judicial Commissioner 
and there was no reason except procrasti¬ 
nation for his failure to produce them on 
the 28th August 1923, when his case was 
taken up by the Subordinate Judge. It is 
said that a law agent called Parasnath Lai 
sent a Tahsildar several times to obtain 
the copies and each time the Tahsildar 
came back and reported that he was unable 
to get the copies. The Tahsildar has not 
been examined and all that can be gathered 
from Parasnath’s evidence is that both he 
and his superiors seriously neglected the 
interests of the ward. That was the view 
of the Subordinate Judge w'ho refused to 
restore the suit and I think upon the evi¬ 
dence before us it was fully justified. 

The question then is whether in the cir¬ 
cumstance the ward was entitled to any 
relief. I think the authorities are clear 
that she was. As early as Keslm Pershad 
V. Birday Karain (1), it was held that an 
application for restoration w’as maintainable 
by a minor against whom by reason of the 
^uardian’s neglect an c.r parte decree had 
Seen passed. It was held that such negli¬ 
gence was sufficient cause for his non-ap¬ 
pearance. Later the law was fully con- 
giidered in Lalla Sheo Churn Lai v. Ram 
'Bandan Dobey (2). There the question was 
whether a suit lay and it was held that a 
minor was competent to sue to set aside a 
decree in respect of which there had been 

f ross negligence on the part of his guardian. 

0 the same effect is Cursandas Natha v. 
Ladkavaku (3) and Parmeswari Pershad 
Narayan Singh v. Sheo Datt Rai (4). In 
Raghuhar Dyal Sahu v. Bhikya Lai Misser 
(5), the question was whether a suit lay by 
reason of the guardian’s negligence and the 
learned Judges, while holding that the 
practice of the English Courts was to re-open 
the proceedings in the original suit by 
^notion, were of opinion that in India a 
separate suit would not lie except on the 
■ground of fraud or collusion. At the same 
time the learned Judges expressed the view 
that the minor could avail himself of the 
ppeedure for setting aside ex parte decrees 
.or for review. The law, therefore, seems to 
J)e settled that acting upon the principles 

(1) GC. L.R. 69. 

12) 22 0 8; 11 Ind. Dec. (n. s.) 7. 

'3) 19 B. 571; 10 Ind. Dec. (n. s.) 381, 
k) ,6 0. L. J. 448. 


of justice, equity and good conscience, the 
Courts here will allow a minor to intervene 
for the purpose of setting aside an ex parte 
decree provided he can show negligence on 
the part of his guardian in the conduct of 
the suit. 

Here it is quite clear that there was negli¬ 
gence. It is contended on behalf of the 
respondent that there might not have been 
negligence, and that tho manager might 
have been under the honest belief that he 
had no case and that for that reason he 
did not produce either the documentary or 
oral evidence. The fact, however, that the 
written statement in this case was not filed 
till it had been approved by the Legal Re¬ 
membrancer to the Government and that 
on the 28th August 1923 the manager made 
strenuous efforts to get the suit adjourned 
in order to obtain the necessary evidence, 
clearly shows that far from thinking that 
he had no case he was anxious to contest it 
to the end. Unfortunately he had been 
dilatory and negligent and the defendant 
is entitled to have the decree set aside and 
the case restored for re-trial. 

The result is that the appeal is decreed 
with costs and it is directed that the case 
be restored to the file of the Subordinate 
Judge and be disposed of according to law. 

Ross, J.—I agree. 

z. K. Case remanded. 


RANGOON HIGH COURT. 

Civil Miscellaneous Application 
No. 2 OF 1925. 

February 11,1925. 
Present: —Mr. Justice Carr and 
Mr. Justice Brown. 
MAUNG THA DIN— Appellant 


versus 

DAW PAW— Respondent. 

Civil Procedure Code (Act V of 190S), 0, XLIV, r. 
J — Application for leave to appeal as pauper, when 
can be entertained—Appellate Court, duty of-^Recor^ 
whether can be looked at. ^ ^ ‘ 

The proviso to r. 1 of O. XLIV of the 0. P. C. is 
necessary safeguard introduced by the Legislature tor 
the benefit of litigants who find themselves 
by paupers, and is apt to be overlooked. A j. 

appeal as a pauper is very distinctly liimted. if 
not sufficient for the applicant to show lhat he>is^ 
pauper. The Court must be satisfied from a 
of the judgment and decree that there is sjraethmg 
wronar with the decree. If the judgment and tae 
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decree are on the face of them unexceptionable, the 


application cannot be entertained and it is not open to 
the Appellate Coux‘t to consider whether the judgment 
is justilied by the record. 

Appeal against the judgment and decree 
of the High Court on Original Side, in C. 
R. No. 203 of 1924. 

Mr. Ba Thein, for the Appellant. 

ORDER. —The applicant Mating Tha 
Din filed a suit on the Original Side of 
this Court in which he claimed to be the 
adopted son of respondent Daw Paw and 
one U Tu, deceased, and that he was en¬ 
titled to a quarter share of the estate of 
U Tu. The adoption of the applicant was 
denied and was held by the 'i’rial Court 
not to have been proved. Various other 
questions were raised, but it is not neces¬ 
sary to consider them now. The applicant 
has applied to be allowed to appeal in 
forma pauperis and the question now is 
whether that application should be rejected 
under the provisions of the proviso to 
r. 2ofO. XLlVof the G. P. C. We have read 
the judgment and decree and can see no 
reason for supposing that the decree dis¬ 
missing the suit was wrong. The question 
of the adoption was largely a question 
of fact. It has been considered at length 
by the learned Trial J udge and the reasons 
given in the judgment for holding the 
plaintifi not to have been adopted appear 
to us entirely sound. We have been asked 
to refer to the record of the evidence 
before deciding whether to reject the ap¬ 
plication. But the provisions of the pro¬ 
viso to r. 1 are very clear. That proviso 
lays down “the Court shall reject the ap¬ 
plication unless, upon a perusal thereof and 
of the judgment and decree appealed from, 
it sees reason to think that the decree is 
contrary to law or to some usage having 
the force of law, or is otherwise erroneous 
or unjust.” It is after a perusal only of 
the application and the judgment and 
decree that the Court must come to a deci¬ 
sion under this proviso, and unless 
such perusal there is reason to think that 
u. the decree is wrong, it has no option piit 
: to reject the application. The provisions 
’ of the rule are mandatory, and give the 
t- -Court no discretionary power. In ^nsider- 
ing an appeal under r. 11 of O. ^i. tne 
: Court may call for the record if it thinks 
v;, fit to do SO. Rule 1 of O. XLIV gives ^the 
■i’ Court no such?option. As pointed put lu 
V , the case of Sakubai v. Ganpat liamkrishna 
, ll), this proviso is a necessary safeguard 

(1) 28B,'151;6Bom. L. K.-142. 


introduced by the Legislature for the benefit 
of liligaiils who find themselves opposed 
by paupers, and is apt to be overlooked. 
Tiie riglils of an appeal as a pauper are 
very distinctly limited. It is not sullicient 
for the applicanlto show tliat he is a pauper. 
The Court must be satisfied from a perusal 
of the judgment and decree that there 
is something wrong w’ith tlie decree. If 
the judgment and the decree are on the 
face of them unexceptionable, the applica¬ 
tion cannot be entertained and it is not 
open to the Appellate Court to consider 
w’hetlier the judgment is justified by the 
record. It is only on the payment of Court- 
fees that an appellant can claim the full 
rights of appeal. He cannot claim the 
special privileges of 0. XLIV unless the 
conditions of the proviso to r. 1 are satis¬ 
fied. In the present case there is no reason 
whatever appearing in the judgment for 
supposing that the finding against the adop¬ 
tion w^as wrong. And if the adoption ivas 
not proved then the decree dismissing the 
suit was clearly correct. We have, there¬ 
fore, no option to apply the mandatory 
provision to the proviso to r. 1 of 0. XLIV, 
of the C. P. C. We reject the application. 

z. K. Application rejected. 


PATNA HIGH COURT. 

Civil Revision No. 502 of 1924. 
March 3,1925, 

Present .-—Mr. Justice Ross. 
ASHARFI DHIMAR— Petitioner 

versus 

MUHAMMAD DINDALAL—Opposite 

Party. 

Bengal Tenancy Act {Vlll of ISSJ), s. I7J,—AppU'> 
cation to set aside sale—Moncy deposited on separate 
clialans in favour of decree-holder and auction-pttr^ 
chaser—Money not properly distributed between decree- 
holder and auction-purchaser, effect of—Sale set aside 
—Appeal, whether lies—Revision—Interference by 

High Court. j .. . . • . 

Where a sale is set aside under the provisions of 
8 174 of the Bengal Tenancy Act no appeal lies at the 
instance of the auction-purchaser against an order 

setting aside the sale. [p. UDO, col. 2.] 

Where however, an appeal is preferred against such 
order and is entertained by the Appellate Court and 
the order is set aside in appeal, the High Court' will 
not interfere in revision unless it is convinced tfiit the 
order of the Appellate Court is wrong on the merits, 

^^Thereisno rule requiring tliat a deposit under s. 174 
of the Bengal Tenancy Act must be made by twg 
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separate c’/ifj/'HK? in favour of the decree-holder and 
tlie auction-purchaser. Where, therefore, the ti>tal 
ainoiiiit <'f tlie deposit made by the judgnient-deblor is 
ill acconlance witli the requirements of the section the 
mere fact tliat the deposit is made on two chulan.'i. one 
in favour of the decree-liolder and the other in favour 
of the auction-purchaser and that the amount de¬ 
posited on the c/iuhi« in favour of the decree-holder 
is slightly in excess and the amount <lei)osiled on tlie 
chalan in favour of tlie auction-purchaser is slightly 
less than the respective amounts due to tlie decree- 
holder and the auction-purchaser, will not atfecl the 
maintainabilitv of the application to set aside the sale. 
[ibid.] 

Appeal from an order of the District 
Judge, Darbliauga, dated the 30th of June 
1924. 

Messrs. Murari Prasad and Anirudhji 
Biirman, for the Petitioner. 

Mr. Saiijid All Khan, for the Opposite 
Party. 

JUDGMENT.-On the 16th of Feb¬ 
ruary 1924 a sale was lield in execution of 
a decree for rent and the holding was 
purchavSed by the opposite party for Rs. 76. 
On the 13th of March 1924 the peti¬ 
tioner deposited in Court Rs. 59-0-6 under 
two chalans, the first in favour of the decree- 
holder showing, in its, original form, the 
deposit of Rs. 55-0-6 and the second in 
favour of the auction-purchaser showing, 
in its original form, the deposit of Rs. 4. 
The total amount deposited was, therefore, 
Rb. 59-0-6. The amount of the decree was 
Rs. 55-0-6 and the compensation due to 
the auction-purchaser was Rs. 3-12-0. The 
chalans were subsequently altered, by what 
authority it does not appear with the result 
that the decree-holder’s c/iaian became one 
of Rs. 55-8-6 and the auction-purchaser’s 
chalan one of Rs. 3-8-0, annas 8 having been 
transferred apparently from the latter 
to the former. With these chalans the 
petitioner filed an application before the 
Court stating that he had to pay the 
amount of the decree and compensation and 
prayed that XhQ chalans might be passed and 
the sale be set aside. On that day the Court 
ordered chalans to issue to the judgment- 
debtor for depositing the decree money and 
costs with compensation as prayed for. On 
the 24th of March the order passed by the 
Munsif was that the decree money and costs 
with compensation had been deposited 
under chalans specified and that the sale 
should be set aside and the case dismissed 
on full satisfaction. Subsequently it was 
brought to the notice of the Court by the 
office that although the total amount due 
by the petitioner had been deposited, in 


. [8g L. C. 192Sj 

fact the distribution according to the 
chalans in their final forms was incorrect, 
loo mucli having been deposited in favour 
of the deci'ee-holder and 4-annas too little 
in favour of the auction-purchaser. The 
Court then ordered on the 31st of March 
1924, that is beyond the period of limita¬ 
tion prescribed by s. 174 of the Bengal 
Tenancy Act, that 8 annas deposited under 
the decree-holder’s chalan should be trans¬ 
ferred to the auction-purchaser. The auc¬ 
tion-purchaser appealed to the District 
Judge against the order setting aside tha 
sale and the learned District Judge has 
ordered an enquiry to be made into thealtera- 
tion in the chalans and has directed that, if 
as the result of the enquiry theMunsif finds 
that the judgment-debtor was responsible 
for the alteration then the sale must stand: 
but if he finds that there has been fraud 
committed then he is at liberty to pass final 
order in the case on the merits as would 
seem to him fit and proper. 

The first point taken in this application 
by the judgment-debtor is that no appeal 
lay at the instance of the auction-purchaser 
to the District Judge. This contention is 
established by autliority and is conceded 
by the learned Vakil for the opposite 
party. He contends, however, that if he 
succeeds on the merits, this is not the 
case in which the Court should exercise its 
jurisdiction in revision, even if no appeM 
lay to the District Judge. This is a well- 
recognized principle and it is, therefore, 
necessary to look at the merits of the case. 
On the merits the contention on behalf of 
the petitioner is that the Court had accepted 
the deposit and set aside the sale and the 
money deposited was in fact more 
sufficient to meet the requirements of s. 1^; 
and it was for the Court to distribute the 
dues between the decree-holder and me 
auction-purchaser. It is pointed out that 
there is no rule requiring deposit to be made 

by two separate efta/ans, and that the fact 

that the distribution actually made in the 
two chalans was slightly erroneous cannot 
affect the title of the depositer to have the 
sale set aside, when in fact the full amount 
due had been paid; and that it was for the 
office of the Executing Court to make the 
proper distribution between the parties. 

The argument on behalf of the opposite 
party is that the judgment-debtor chose to 
make .the deposit by two chalans and tooK 
the risk of error; that the deposit must be 
made in a form which makes the money 
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immediately available to tlie person for 
whose benefit the deposit is made; and 
that the action of the learned ilunsif 
in re-distributing the deposit after the 
period of limitation amounts to extend¬ 
ing the time which he liad no juris¬ 
diction to do. N’(jw the authorities that 
were cited for the proposition that the 
deposit must be made in a form imme¬ 
diately available have no ap])lication 
on their facts to the facts of the ^pie- 
sent case. The money was in Court 
and was immediately available; and the 
fact that some clerical process had to 
be gone through in the Court before the 
auction-purchaser could get his l annas 
does not bring the case within llie piinci- 
ple of the decisions referred to oi which 
the principal was i^u/a/a Bux v. Aunao 
LalGossami[\). Nor, in my opinion was 
time extended by the order ol the dlst ot 
March. The money was already in Couil 
and the transfer of S-annas from one 
chalan to the other was merely a flencaL 
matter which had nothing to do witli tlu 
extension of time. The deposit was 
within the lime limited by law and the 
fact that some action had to be taken m 
the office to make the proper amount 
available to the auction-purchaser cannot, 
in mv opinion, be treated an /xtention 
of time. Apparently the office of 
editing Court was in error and the jua^- 
ment-debtor was misled as to the exac 

sums payable to the ^ocree-holdei and 
auction-purchaser respectively. ^ he ha 
deposited the full amount 
law and his deposit had been accept 
ed and the sale has properly been set 

"^The order of the 24th of March setting 

aside the sale ^vas, in my '.stance of 

order and as no appeal lay at J 

the auction-purch^er rom ^orde.,^ that 

order must be restoied. . judn-e 

the decision of the learned Distiict 

mohuv. 

(1) U C. 321; 7 Ind. Dec. (n. s.l 213. 


. FARZAND ALT. 
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OUDK JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil KlviskiN No. 51) of lO-o. 

.May Ik 192.)- 

Present:—Mv. himpson, A. J. 

SHUKUr—lh,.viNTiiF—A i'FLU'axt 

rcrst(.'< 

FAUZAND ALl—l>LFiiNU.\NT'-Oi’PosiTE 

Pa li i V. 

Cttil l'n>cedurct'o‘h T 1 //,'•. /f’- 

Findin'jlItntC'xirt Ints im junsdirttou t‘> (v>) suit 
U.tuniif idaint^Proc.dun Cuurt. ichcthn- cantnj 

"whcreTcourmlec.^ ikU i. In. u. juri.lit ti.n 
tn ciitorti.iu a MMl, the pro])er course for it is 
ruluni the i-laint for ju-esoiitation to thi pio u 
Court, and nut to pmeecd to dccnle the ^uit on liic 

merits on the other issiie.s. 

Civil revision against the < ecrce of he 
Subordinate Judge, Bara Banki, dated the 

20lli Februaiy 1925. 

Mr.5 M. Ahmiui tor the Aijiihcant. 

Mr. K}(ali<in:::nmf(n, tor the Opposite 

1-4170 _Tills i^ R civil revision. 

The applicant was plaiiitill in the bniall 
Cause court of Hara lianlu. a 

suit to recover the sum ol bs. -UU as 
(l-iiTia^es because the defendant, being a 

prevented him from growing water-nuts in 

a tank which he had ‘f d^- 

niii Dose of crowing these nuts, ^ne ae 
fendant filed\ written statement in which 
in nara 11 he pointed out that the suit ought 
o have been brought in the Revenue Court. 
The learned Judge framed an issue on this 
• ! w hP nlso framed the other issues 

k^ib in the suU and he decided them 
that lie had no jurisdiction, nevertheless he- 
s' suU ' Ak%toiaVSu Zt in 

;£r.i.r£inj <o 

to the propel 

is present ‘0'''^^’ “ ,y claims that he 
propositioi , but mere y costs 

oughtnottobesaddledu 

seeing tha aside the judgment and 

proper time Judge of the Small 

decree of the lem d been made without 

in a case which could not be 

jurisdiction in ^ 

tried in -pjaint for presentation to the 

?.™f Tl. J. «■“ " 

costs. Decree set aside. 

Z. K. 
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RANGOON HIGH COURT. 

First Civil Appeal No. 196 of 1924. 
February 9,1925. 
Prese)it:—\lT, Justice (’arr and 
Mr. Justice Brown. 
MAUNG PO SHEIN-Appellan-t 


VC VSXlS 

MAUNG PO KIN— Pesfondent. 

Cinl Pi-occdure Code [^Act V of IOOS\ 0. XLl,r.(i, 
0. XLV. r. I-i — Appeal to Privy CouiicH—Stuy of 
execution--Security— Procedure^JnvisdictUm of Iligh 
Coui't. 

Order XLI of the C. P. C. applies only to appeals 
from original decrees, but by virtue of the i)rovi8ions 
of O. XLII it is also made applical)le to second 
appeals. It has no application to appeals to the 
King in Council. In the course of such an appeal 
the powers with regard to the stay of execution or the 
taking of security from the respondent are sj)ecilically 
laid down in r. 13 of 0. \L\ of the C. P. C. Under 
that rule the High Oourt may allow the decree 
appealed from to be executed taking such security 
from tlie respondent as it thinks lit iur the due 
performance of any order which His Majesty in 
Council may make on the aj^peal. The provisions of 
this rule are alone meant to govern any question 
regarding the execution of a decree under appeal to 
His Majesty in Council and the provisions of r. 6 of 
O. XLI of the C. P. C. have no application to such 
a case. 


Appeal from an order of the District 
Court, Myaungmya, in C. E. No. 18 of 1924. 
Mr. Das, for the Appellant. 

Mr. Leach, for the Respondent. 


JUDGMENT. —The appellant sued 
the respondent for the recovery of certain 
immoveable properties in the District 
Court of Myaungmya. The suit was dis¬ 
missed by the Trial Court but was decreed 
by this Court on appeal. The respondent 
has now obtained leave to appeal against 
the decree of this Court to the Privy Coun¬ 
cil. Meanwhile, po.ssession of the land in 
' dispute or a portion of the land in dispute 
has been made over to tlie appellant. The 
respondent in the making over of this land 
applied to the District Court under the 
provisions of r. 6 of 0. XLI of the C. P. C., 
to haA^e security taken from the appellant 
u, ' :-i has ordered the 

lish security for mesne 
- Rs. 3,400 a year. It 
is agamst'this order the present appeal 

h^ been filed. It is <^ntended that the 
District Court has no jutrisdiction to pass 
the order it did, and, in '^ur opinion, this 
contention must be upheld, v Order XLI, C. 
P. C;, is headed “ Appeals Krom original 
decrees” and lays down rules*- for the.pro¬ 
cedure to be adopted in case of sj^uch appeals 
and for applications for stay execution 
pending the appeal or the giving; of security 



by the appellant for restitution of pro¬ 
perty. Ill the case of second appeal it is 
provided by 0. XLII that the rules of 
U. XLI shall apply; but there is no 
such provision in 0. XLV Avith regard 
to appeals to the King in Council. On the 
contrary, the powers Aviih regard to stay of 
execution, or the taking of security from 
the respondent are specifically laid down 
in r. 13 of the Order. L'liderthat rule the 
Court may alloAv the decree appealed from 
to lie executed, taking such security from 
the respondent as the Court thinks fit for 
the due performance of any order which 
His Majesty in Council may make on the 
appeal. It seems to us quite clear that the 
provisions of this rule are meant entirely to 
govern all questions regarding the execu¬ 
tion of the decree under appeal before His 
Majesty in Council and that the provisions 
of r. 6, of 0. XLI have no application, and 
the proper Court to deal Avith the matter is 
not the Original Court, but this Court. The 
decree in question was passed by this Court 
and not by the Original Court and we agree 
Avith the language expressed in the case of 
Ifam Bahadur v. Radha Krishen Chanderji 
(1) that in such circumstances the “Court” 
means the High Court. The District Court 
was, therefore, acting without jurisdiction 
in passing the order it did. It has been 
contended on behalf of the respondent that 
no appeal lies against the order and the 
appellant himself would appear to have 
been doubtful on this point as he originally 
dreAv up his memorandum of appeal in the 
alternative as an appeal or revision and 
gave in his grounds of appeal reasons for 
interference in revision, but as in Ram, 
Bahadurs case (1), the matter is not of 
importance, as the order, being passed 
AA'ithout jurisdiction, is one Avhich we shall 
be justified in setting aside in revision. 

We set aside the order of the District 
Court requiring the decree-holder to furnish 
security. The respondent will pay the 
appellant’s costs of this appeal. Advocate’s 
fees five gold mohurs. 

z. K. Order set aside. 


(1) 42 lad. Gas. 835; 3 Pat. L. J. 40; (1917J Pat. 285j 
3P. L. W. 222. 
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PATNA HIGH COURT. 

Miscellaneous rui.MiNAL Cask Xo. 78 

OF im. 

October ’20, 1921. 

Present: —Mr. Justice Kulwant Saliav. 

SHKODliAUl KAl— PETirioNBR 

versus 

JHINGUR RAI A\u others—Opposite 

Party 

Criminal Procedure Code (/IcfTo/ ISOS), s.5Ji>— 
Transfer case—Magistrate making remarks adrerse 
to prosecution, whether ground for transfer—Person at 
whose instance prosecution started, wUclher can api-ly 
for transfer. 

That in the course of the examinatioa of tl»3 pro¬ 
secution witnesses the Magistrate trying the case has 
made observations which go to show that he is not 
favourable to the prosecution is a sulRcient ground for 
the transfer of tho case to the Court of another Magis¬ 
trate. [p. 993, cols. 1 & 2.] 

A person at whose instance a criminal case is lodged 
is a party interested within the moaning of cl. t3i of 
a. 52fi of the Cr. P. O., and is entitled to apply for 
transfer of the case, but his rights are subordinate 
to those of the Crown; in other words, if the I’uhhc 
Prosecutor or the person who is conducting the pr*>- 
secution on behalf of tho Crown is unwilling to have 
the case transferred, the parson at whosa instance the 
case was started has no power to get the case trans¬ 
ferred. [p. 994, col. 1.] 

Mr. P. C. Rai, for the Petitioner. 

Messrs. R. T. N. Sakai and B. P. Varma, 
fortlipi Opposite Party. 

JUDGMENT.— The petitioner lodged 
aa information at the Dumraon Police Sta¬ 
tion charging the opposite party with having 
been members of an unlawful assembl}' 
and with having forcibly looted the crops 
of the petitioner which were being con¬ 
veyed from the fields to his kalihan. Ihey 
were also charged with having caused 
hurt to several persons of the petitioners 
party in the course of the loot of the 
crops. The Police investigated the case 
and submitted a charge sheet against the 
opposite party under ss. 147 and o/J, 
Indian Penal Code, and the opposite party 
are being tried before the Sub-Divisional 
Magistrate of Buxar. The present applica¬ 
tion is made on behalf of the petitionei 
for transfer of the case from the lile or 
the Sub-Divisional Magistrate of Buxar on 
the ground that during the course of the 
trial the Magistrate has made certain ob- 
eervatioDS which have led the petitionei 

to apprehend that he will 

trial in the Court of the Sub-Divisional 

Magistrate. It appears that m the course 

of the examination of the ''1^* 

nesses the learned Sub-Divisional Maps- 
trate made certain observations which went 


to show lliat lie was not favourable to the 
prosecution. For instance when one of the 
wilnes.ses staled that tlieopposite party had 
loolctl the ciojfs while the I’olice were in 
the village, t he Magistrate is said to have 
observed ‘ Were (hey fools (hat they coniit- 
ted such an act ])efore the Police?" Then 
again in tlie course of the examination 
of one of the witnesses the learned Sub- 
Divisional Magistrate is said to- have ob¬ 
served that tlie accused had filed taiiazas 
in respect of the fields in dispute and, 
that, therefore, tlie petitioner wanted to cet 
rid of them by having them sent to Jail. 
During the examination of another pro¬ 
secution witness the learned Sub-Divisional 
Magistrate is said to have observed as fol¬ 
lows; “flow much money have you paid 
to the Police as bribe" and when the wit¬ 
ness denied having given a bribe to the 
Police, the learned Magistrate asked him 
“How much money have you taken for 
"iving evidence." It is further staled that 
afterexamination of the prosecution 
witnesses the Magistrate wanted to frame 
charges under ss. 147 and 379, Indian 
Penal Code, but that an application was 
made on behalf of the prosecution before 
him stating that the case niade_ out dis¬ 
closed an offence under s. 39-), Indian 
Penal Code, and tliat the opposite party 
ou"ht to be charged with an offence under 
s 39*) upon wliich he is said to have tom 
out the paper upon which the charge was 
bein" written. The learned Magistrate has 
sent^an explanation in which he does not 
deny having made the observations as 
stated above during the examination of 
the witnesses. Under the circumstances it 
is clear that the petitioner has cause for 
reasonable apprehensions in his mind that 
the case is not being tried in a fair way 
bv the Sub-Divisional Magistrate. Ihe 
petitioner went to the District Magistrate 
and applied for the transfer oi the case from 
Hie file of the Sub-Divisional Magistrate 
under s. 52.^ Cr. P. C. The learned Dis¬ 
trict Magistrate observes that the reniarks 
said to have been made by the Sub-Divi- 
sioual Magistrate seem to have been uttered 

in a moment of annoyance and that at the 

worst ihev show a lack of temper or dis¬ 
cretion but do not show that the Magis- 
Sate is prejudiced. I am not prepared to 
pay that there was any reason for the 

Maeistrate being annoyed and that the 

remarks and observations alleged to have 
beermade by him and which have no^ 
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been denio'l liv him were uttered in a 
moment i f annoyance. I am, therefore, 
oleaiiy of opinion that this is a lit ca^e to 
he transferred from the tile of the Sub-Divi¬ 
sional Magistrate. 

A pj’elitninary objection has, however, 
been taken on behalf of the accused per¬ 
sons to the effect that the petitioner has 
no Ivcu.-i slandi to make this application 
for transfer inasmuch as he is not a com¬ 
plainant in the case, but that it is a Police 
case and that the case is Ijeing conducted 
by the Public Prosecutor on behalf of the 
Crown. Keliance has been placed upon 
the observations of Mullick, J., in the case 
of Jamuna Kanth Jka v. Rudra Kumar 
Jha fi) where he held that a private per¬ 
son has the right to set the Criminal Law 
in motion ]jut lie has no control over the 
proceedings and that he is not entitled to 
apply for the transfer of a case under 
s. 52G. Cr. P. C. Mr. Justice Jwala Prasad, 
however, who was another member of the 
same Bench was of a different opinion. 
He held that the person at whose instance 
a criminal case is lodged is entitled to 
apply for transfer under s. 526 but his 
rights are subordinate to those of the 
Crown; in other words that if the Public 
Prosecutor or the person who is conduct¬ 
ing the prosecution on behalf of the Crown 
is unwilling to have the case transferred, 
the person at whose instance the case was 
started has no right to get the case trans¬ 
ferred. Clause (3j of s. 526 provides that 
the High Court may act either on the 
report of the lower Court or on the appli¬ 
cation of a party interested or on its own 
initiation. In the present case the ques¬ 
tion is, whether the petitioner is a “party 
interested" within the meaning of cl. (3) of 
s. 526. It has been shown by Mr. Justice 
Jwala Prasad in the judgment refeiTe{l to 
above that a private person who lodges 
an information before the Police of a cer¬ 
tain olfence and a criminal prosecution is 
started upon that information is a person 
who is interested in the prosecution with¬ 
in the meaning of cl. (3) of s. 526. Re¬ 
ference has been made to cl. (8) of s. 526 
■which provides that the Public Prosecutor, 
the complainant or the accused is entitled 
to ask the Magistrate for a postponement 
in order to enable them lo move the 
High Court for a transfer of the case, and 
the word used there is the complainant 

(1) 52 Ind. Cas. 424; 4 P. L. J. 65G; 20 Cr. L. J. 648: 
(1920) Pat. 42. 


[881. C. 19251 

and not a person interested. It has been 
tiif d to be argued on behalf of the opiio- 
site parly that the words ‘p.-ity iulerested" 
ill cl. (3j have the same meaning as the 
word “complainant” in cl. t8jofs, 520. 1 
am, however, unable to agiee to this con¬ 
tention. If the Legislature intended that 
the words “ party interested " in cl. (3) 
should have the same meaning as the word 
“complainant" in cl. (8) there is no reason 
whv there was anv ditTerence introduced 
by the Legislature in the two clauses. If 
it was intended that the “party interest¬ 
ed" could only be the complainant there 
is no reason why the word complainant 
was not used in cl. (3) as it was used in 
cl. (8). I am. therefore, of opinion that as 
held by Mr. Justice Jwala Prasad in the 
case referred to above the present peti¬ 
tioner is a party interested within the 
meaning of cl. (3) of s. 526 and he is en¬ 
titled to apply for transfer of the case. It 
may be noted that there is no objection 
on behalf of the Crown to the transfer, and 
the Crown does not appear to oppose the 
application. 

It has further been pointed out by the 
learned Vakil for the petitioner that the 
present apiilicatioii is really an application 
under s. 439 for revision of the order 
of the District Magistrate and is not a 
substantive application for transfer under 
s. 526. The application before the District 
Magistrate was apparently made under the 
provisions of s. 528, Cr. P. C., and the 
learned District Magistrate having refused 
to make the transfer the petitioner has 
come up to this Court against that order 
in revision and if that is so, then the ques¬ 
tion whether the petitioner is entitled to 
apply for transfer under s. 526 does not 
arise. Having regard to the circumstances 
of the case, 1 am of opinion, that this is a 
fit case in which a transfer ought to he 
ordered. The case is, therefore, transferred 
from the file of the Sub-Divisional Magis¬ 
trate of Busar to the file of the District 
Magistrate of Arrah, who will either try 
the case himself or make it over to another 
Magistrate competent to try it. 

z. K. Petition allowed. 
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TRK SINGH V. EMPKROK. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Okiminal Application Xo. brf op 11)25. 

June 2, 11)25. 

Present: —Mr. Dalai, J. C. 

P R [THI PA [j — Acc USED — A pplic ant 

versus 

EMPEROR—Opposite Party. 

Criminal Procedure Code (.Icf T of ISOS), ss. IJd, 
IfSt}, iSS —.ViiisaNce, proceedinj rclatiioj to—Further 
enquiry, order of, whether can be made - Reference to 
High Court. 

Proeejdings under s. 13.’) and Chap. X of tlio Cr. P. 
0. are not covered by s. 43(j of llie Code aiul a 
Ssaaions Judge has, therefore, no power to order 
further enquiry in tlie case of such proceediug.s. He 
would have power, however, in a proper cas.* to make 
a reference to tlie High Court under s. -13S of the 
Code. 

Criminal revision against an order of 
the Sessions Judge, Coiuia, dated the 14th 
February 1925, in Criminal Revision Xo. 3 
of 1925. 

Mr. K. P. Misra, for the Applicant. 

Mr. H. D. Chandra, for the Opposite 
Party. 

JUDGMENT.— I do not think that the 
learned Sessions Judge’s order, dated 
14th February 1925, is according to law. A 
conditional order was passed by a Magis¬ 
trate under s. 133 with respect to the 
removal of a nuisance and after Pirthipal 
showed cause the Magistrate was satisfied 
that the order was not reasonable and 
proper and directed that no further pro¬ 
ceedings shall be taken in the case. The 
opposite party Adhin took the matter up in 
xeyision to the learned Sessions Judge. 
He appears to have thought that he had 
power to order further inquiry under 
B. 435. This power he had not because that 
section is confi,ned to a complaint which 
has been dismissed under s. 203 or s. 204 
(3) or to a case of an accused person 
having been discharged. Proceedings under 
s, 133 and Ch. X are not covered by s. 436 
and the Sessions Judge had no power to 

order further inquiry. 

The language of the learned Judge leaves 
it doubtful whether he took proceedings 
-under s. 436 or ordered further inquiry 
and a report to himself before he took action 
under s. 438 of making a report to this 

Court. , 

I think that the best order to pass under 

-the circumstances of the case woidd be to 
set aside the order of the 14th February 
1925, and remit the proceedings to the learn¬ 
ed Judge for a trial of the revision appUca- 
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tion of Adhin according to law with this 
observation that he liad no power to take 
action under s. 436 and the only action 
which ho could take, if one is found neces¬ 
sary, wouhl Ije under s. 438 of the Cr. 
P. C.—a report to Ihi.s Court. 

1 onler accordingly. Xo order is made as 
to costs. 

z. K. Order accordingly. 


LAHORE HIGH COURT. 

(’ruminal Appeal Xo. 797 of 1924. 
Fel.ruary 17, 1925. 

Present: —Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Zal'ar Ali. 

TEIv SIXGH AND others—Accused- 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Cole ulct XLV of 3. oOd—Death caused 
by violent blow from takwa— .Murder. 

A tahwa is a deailly weiipuii :mcl a person who 
strikes a blow on the liead uf another with such a 
weapon and with such a violence as to cut tlirougli 
the skull does so with the intention of causing death 
or such bodily injury as is likely to cause deatli, and 
if death is caused as'the result of such a blow, he is 
guilty of the offence of murder, [p. 91)0, col. 2.j 

Criminal appeal from an order of the 
Additional Sessions Judge, Lahore, dated 

the 23rd August 1924. 

Dr. Nand Lai and Mr. L. Saunders, for 

the Appellants. 

JUDGMENT.—Tek Singh and his two 
uncles, i. e., his father's brothers Thakar 
Singh and Ujagar Singh were tried together 
for the murder of one Xarinjan Singh, but 
Tek Singh alone has been convicted of 
the murder and sentenced under s. 302, 
Indian Penal Code, to suffer the penalty 
of death. Thakar Singh and Ujagar Singh 
have been convicted of simple hurt and 
sentenced under s. 323, Indian Penal Code, 
to rigorous imprisonment for one year each. 
All three have appealed jointly through their 
Counsel Dr. Nand Lai and the case is also 
before us under s. 374, Cr. P. 0., for con¬ 
firmation of the capital sentence. There 
is also before us an application filed by 
Desa Singh, brother of the deceased, seeking 
conviction of Thakar Singh and Ujagar 
Singh also for murder and for enhancement 

of their sentences. , 

The learned Sessions Judge has written 
a very elaborate judgment in which the 

testimony of each witness is fully criticised 
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and scrutinised and every point raised by 
the defence has been duly considered and 
disposed of. 

The accused, the deceased, and the per¬ 
sons vho tiffiire as eve-wilnesses of the 

O 

occurrence are lelalerl thus :— 

KARAM SINGH 


Gurmukli Singh Makhaii Singh Sulakhan Singh 

I’mrao Singh 
(P. W. No. 3.) 


Surat Singh, Desa Singh, Nnrinjan 
(P. \V. No. 4.) (P. W. No. 2) Singh, 

(’deceased^. 

1 

-^ _ 

f ; r 

Thakar Singh, Hjagar Singh, Janga Singh 
(accused'. (accused). | 


Tek Singh, Sajaii Singli. 

(accused). 

It is common ground that on tlie faieful 
morning a Quarrel took place bet ween Tek 
Singh appellant and Narinjan Singh de¬ 
ceased over the boundary line of their ad¬ 
joining fields, that after that incident 
Karinjan Singh came back to the village 
and that it was in front of his haveli that 
he received at the hands of Tek Singh an 
injury on the head which rendered liim 
unconscious and soon resulted in death. 
Tek Singh was admittedly armed with a 
takwa and caused the injuiy with that 
•weapon. The prosecution theory was that 
the three accused together with Harnam 
Singh, who absconded after the event, at¬ 
tacked the deceased by way of retaliation 
for what had happened in the fields shortly 
before, and that they made the attack with 
the intention of doing him to death, 

Tek Singhs defence was that as he 
passed by the house of Narinjan Singh 
deceased it was the latter who hist attack¬ 
ed him and inflicted a wound on his arm 
with a chhavi and that it was to save his 
own life that he struck the blow which 
proved fatal. The remaining two accused 
pleaded that they were not present at the 
encounter between Tek Singh and the de¬ 
ceased. 

Desa Singh, brother of the deceased, was 
Hie only eje-wilness whose leslin c ny has 
been believed and lelied uj on by the learn¬ 
ed Sessions Judge because it ifceived 
fcuppoit from the medical evidence as well 
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as from the evidence of the Zaildar w^hd 

I 

happened to he at a very short distance 
from the scene of the occurrence. The 
medical witness, who made the autopsy 
found besides the fatal incised wound 
opening into the skull cavity two more in- 
juiies,—(Ij a bruise 7” by 1" on the outer 
side of the left forearm, and (2) a bruise 
6?/1" on the back of the index finger. 
Both lliese injuries were in his opinion 
caused by lathi blows, but he stated that 
injuiy No (2) might have been the result of 
a violent fall against the lintel of the door¬ 
way where the deceased was standing when 
attacked. The existence of these two in¬ 
juries suppoits the prosecution theory that 
Tek Singh had companions with him who 
were armed with sticks and who used the 
same. The Zaildar, who is a very respect¬ 
able and disinterested witness, deposed that 
shortly before the occurrence he saw Tek 
Singh running towards the spot with a 
davg the head of which w’as concealed under 
his aim-pit, that he saw the other three 
accused near the spot immediately after the 
murder, and that there wfs notakwa lying 
on the spot by the body of the deceased. 
This evidence goes a long way to refute the 
defence tlieojy and we agree with the 
learned bessions Judge that the defence 
story is incredible and false and that the 
direct testimcry of Desa Singh read in the 
light of the circumstances proved by the 
evidence of ihe Zaildar and the medical 
witness appears to be true and worthy of 
credence. Tlie wound which Tek Singh 
bore on the inner side of his arm could 
not have been received at the hands of the 
deceased, because if an aim is raised to 
ward off a blow, the blow falls on the 
outer side of it and not on the inner side. 

Tlie deceased was a youth of 18 years of 
age. A tdkua is a deadly weapon and a 
person who strikes a blow on the head with 
such a weapon and with such violence as 
to cut through the skull does so undoub^ 
edly with Ihe intention of causing death 
or such bodily injuiy as is likely to cause 
death. Tek Singh was, therefore, guilty 
cf murder and as it was a premeditated 
cold-blooded murder, we confirm the sen¬ 
tence of death. 

As regards the remaining two convicts 
we do not consider it desiiable to re-open 
and decide in exeieise of our revisional 
jurisdicticn the queslien of their respon¬ 
sibility for the act of Tek Singh, but they 
undoubtedly caused hurts to the deceased 
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and the convictions and sentences under 
s. 323, Indian Penal Code, are, therefore, 
correct. The result is that we dismiss the 
appeal as well as the application Cor revision 
and confirm the sentence of «leath. 

Z. K. Appeal ct: application dismissed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 103 of 1025. 

March 26, 1925. 

Present: —Justice Sir Babington Newbould, 
Kt., and Mr. Justice B. B. Ghose. 
KANOHAN MOLA and another—Accused 

—Petitioners 
versus 

EMPEROR— Opposite Party. 

Penal Code ■ (Act XLV of ISOO), ss. 7I.:}S0, >,07- 
Criminal Procedure Code (.-let V’ of tSOS), $. S') - 
House breaking with intent to commit theft — Theft-^ 
Separate sentences, whether can be awarded. 

Where a person is convicted at one trial of the 
offence of house breaking with intent to connnit tlieft 
and of the commission of th?ft after such house 
breaking, he can be sentenced to separate sentences 
in rispset of each of th 133 olT3ti3;8. [p 91)7. ol. 2.] 

Criminal revision against an order of 
the District Magistrate, Khulna, dated tlie 
12th January 1925, confirming that of the 
Sub-Deputy Magistrate, Bagerhat, dated 
the 17lh December 1924. 

Mr. A. K. Fazlul Haq and Babu Prohodh 
Chandra Kar, for the Petitioners. 

JUDGMENT.— The petitioners in this 
case have been convicted on the following 
charges:—First, that they on the 25th 
September 1924, committed house breaking 
at night entering into the dwelling hut of 
the complainant by cutting sindk with in¬ 
tent to commit theft and thereby committed 
an offence punishable under s. 457, Indian 
Penal Code; secondly, that tliey on the 
same day of September 1924, committed 
theft of money and ornaments valued about 
Rs. 1.500 from the dwelling hut of the 
complainant and thereby committed an 
offence punishable under s, 380, Indian 
Penal Code. On their conviction on the 
first charge they have been each sentenced 
to rigorous imprisonment for four months 
and a fine of Rs. 109. On their convic¬ 
tion on the second charge they have been 
sentenced to rigorous imprisonment for two 

months and a fine of Rs. 200 each, and 
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the seiUetices of imprisonment have been 
ordered to run one after the other. 

This R de his been issued calling on the 
District Magistrate to show cause why one 
of the separate sentences passed on the 
petitioners should not be set aside. 

Tlie point vve have to decide is as to the 
legalUy of the separate sentences. The law 
as to the legality of the separate sentences 
on conviction atone trial for two offences 
is lobe found in s. 35, Cr. P. C., read with 
8.71, Indian Penal Code. Section 35 has 
been materially altered by the recent amend¬ 
ment of the Code. In the Code of 1398, 
s. 35 commences with the following words 
“When a person is convicted at one trial 
of two or more distinct offences.” These 
words have been altered and the section is 
now as followsWhen a person is con¬ 
victed at one trial of two or more offences 
the Court may, subject to the provisions of 
s. 71 of the Indian Penal Code, sentence 
liim for such offences to the several punish¬ 
ments prescribed therefor which such Court 
is competent to infiict.” Another important 
alteration that has been made is that the 
Explanation and Illustration which were 
found in the Code of 1893 have now been 
repealed. Those were as follows—Explana¬ 
tion—“Separable offences which come with¬ 
in the provisions of a. 71, of the Indian 
Penal Code, are not distinct offences within 
the meaning of this section. Illustration, 

“ A breaks into a house with intent to com¬ 
mit theft and steals property therein. 
has not committed distinct offences. It 
would seem, therefore, that under the Code 
of 1898. the Court would not have had power 
to punish the offender for more than one 
of these offences. But under the present 
Code no reference is made to distinct or 
separable offences, and it is not necessary to 
consider whether the offence of house break- 
ino* with intent to com.mit theft and the 
commission of theft after such house break- 
incr are distinct offences. For the applica- 
tioli ofs. 35 we have now only to consider 
whether the offences are of the nature 
described in s. 71 of the Indian Penal Code 
so that the punishment for more than one 
of the offences is forbidden by that section. 
Section 71 is in the following teims. The 
first paragraph provides :— Where any- 
tbin^^ whicn is an offence is made up of 
oarts any of which paits is itself an offence, 
the offender shall not be punished with the 
punishment of more than one of such his 
offences, unless it be so expressly provided. 
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CHARAN SiS’GH V. EMPEROR. 


It cannot be said that either the house 
breaking by night with intent to commit 
an otTence or theft from a dwelling house 
are olTences made up of parts. The offence 
of house breaking with intent to commit 
tlieft is complete as soon a.s the house 
breaking with that intent is committed, 
'['he offender would be liable to conviction 
even if he was frightened away after break¬ 
ing into the house without committing theft. 
Also theft from a dwelling house can be 
committed without breaking into the house. 
.The next paragraph of s. 71 is as follows;— 
Where anything is an offeNce falling 
within two or more separate definitions of 
any law in force for the time being by 
which offences are punished.*’ Here there 
is no case of offences falling within two 
or more separate definitions. The third 
paragraph is:—“Where .several acts, of 
w’liich one or more than one would, by itself 
or themselves, constitute an off’ence, consti¬ 
tute, when combined, a different offence.” 
Here also the several acts cf house breaking 
and theft when combined do not constitute 
a different offence. The ca.se is not covered 
by the last two paragraphs witli reference 
to which it is provided that the offender 
shall not be punished with a more severe 
punishment than the (Jourt which tries 
him can award for any one of such offences. 

It wouUi, therefore, appear that there is 
nothing in s. 71, of the Indian Penal Code 
that in any way restricts the power of 
Court under s. 35 of the Or. P. C. of 1923, 
and under that section the punishments for 
two offences of which a person is convicted 
at one trial are to commence one after the 
expiration of the other unless the Court 
directs that such punishments shall run 
concurrently. 

The case-law on this point has been 
rendered obsolete by the amendment of the 
Code. It is, therefore, not necessary to dis¬ 
cuss it. But as an illustration of this point 
we may refer to two cases. One is the 
leading case, the decision of a Full Bench 
of the Bombay High Court: Queen-Empress 
V. Mala (1). The decision iu that case is 
clearly based on the illustration and expla¬ 
nation added to s. 35 of the Cr. P. C. of 
1898 as is stated at the commencement of 
the judgment. I may also refer to the case 
of Sarat Ckandra Ghosh v. Emperor (2) to 
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which I was a party. The decision in that 
case was also based on a consideration of the 
provisions of s. 35 as to distinct offences and 
the illustration to that section. 

I hold, therefore, that under the present 
law there is no illegality in passing separate 
sentences for the two offences and in 
directing that the sentences of imprison¬ 
ment shall run one after the other. The 
Rule is discharged. 


z. K. 


Rule discharged. 


ALLAHABAD HIGH COURT, 

Criminal Reference No. 237 of 1925. 

April 28, 1925. 

Present:—Ur. Justice Banerji. 
CHARAN SINGH— Accused—Applicant 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 279—Motor 
Vehicles Act {VIIJ of 19U), s. 6—Rash or negligent 
driving—Attempt to pass car in front while car is 
approaching from opposite direction—Offe7ice—Charge 
under s. 27U, Penal Code--Conviction under s. 5, Motor 
Vehicles Act, legality of. 

The facts which have to be proved for a conviction 
under s. 279 of the Penal Code and for a conviction 
under s. 5 of the Motor Vehicles Aotare substantially 
the same and a person who is charged under one of 
these sections may be convicted under the other 
inasmuch as there is no question of prejudice to him 
in such a case. [p. 999, col. 1.] 

A driver of a car who attempts to force his 
way past a oar in front of him on his side of the road 
at a time when there is a car approaching on the 
opposite side of the road in the opposite direction 
almost immediately in front of his car, is guilty of 
conduct which comes within the purview of s. 5 of 
the Motor Vehicles Act. [p. 999, col. 2.] ^ 

Reference made by the Sessions Judge, 
Benares, dated the 28th March 1925. 

REFERRING ORDER.— Charan 

Singh applicant was convicted under s. 5 
of the Motor Vehicles Act, fined Rs. 50 cr 
two months' simple imprisonment in default 
and had his license cancelled for the remain¬ 
ing portion of the year 1925, that is to 
say, about nine months from the date 0* 
the order. The facts of the case were that 
the Superintendent of Police personally saw 
the accused driving in what he regarded 
as a grossly negligent and danger^s 
manner. He stopped him and took his 
address directing him to appear for examina¬ 
tion in driving. The Reserve Inspecto 
reported that the applicant was pot qualin- 
ed to hold a license, aad the license was. 
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therefore, cancelled by the Superintend¬ 
ent of Police. 

Thereupon Cliaran Singh put in an ap¬ 
plication to the District Magistrate stating 
the facts and asserting that the canr*cUation 
of the license without conviction was illegal. 
The District Magistral sent the application 
to the Superintendent of Police with the 
following remark “for favour of report. 
Para 18 appears to be the only section applic¬ 
able. Do you want to prosecute The 
Superintendent of .’oUce replied that in the 
circumstances the best plan was to let the 
case go to Court when he would ask for 
the cancellation of the license. The papers 
were then sent to the City Magistrate "for 
necessary action." The City Magistrate 
tried the case summarily recording the 
offence complained of under s. 279 of the 
Indian Penal Code and convicting under 
s. 5 of the Motor Vehicles Act. 

It is first urged that in effect there being 
no complaint or Police report on the record 
the City Magistrate took cognizance of his 
own initiative under s. 1900. He did not, 
however, give the accused the opportunity 
prescribed by s. 191 of trial by another 
Court, and, therefore, tlie conviction is bad. 
In my opinion this is an incorrect view 
of what took place. Although the proceed¬ 
ings preliminary to prosecution were very 
informal, I take it that the District Magis¬ 
trate's order “To City Magistrate for neces¬ 
sary action” was in effect an order taking 
cognizance of the case and transferring it 
for trial to the City Magistrate. 

The second ground of the application is 
that when the offence complained of was 
entered under s. 279 of the Indian Penal 
Code a conviction under s, 5 of the Motor 
Vehicles Act was bad. No very serious a^ 

tempt has been made to argue this ground 
and I cannot see that there is any substance 
in it. The facts which have to be proved 
in both cases are substantially the same 
and the offence alleged comes equally well 
under either definition. There is no ques¬ 
tion of prejudice to the accused. 

The third ground was on the merits. I 
am loath to go into question of fact in 
a revision application but as the disputea 
facts are in the present case mixed up 
inextricably with the question of whether 
any or all of those facts constituted tlie 
offence it is desirable that I .should do so. 
The evidence of the Sub lnspector was that 
as ha was passing the Imperial Bank ac¬ 
cused was coming in the opposite direction 


in a Ford Car at about20 miles an liour, and 
swerving from side to side of the road. A 
Municipal water cart was also coining to¬ 
wards the .Superintendent Police and ap¬ 
plicant tri^^d to get helWHcn tlie water 
cart and the Superintendent’.:; car with the 
re.sult that the latter was forced on to the 
"pat/'i” and obliged to stop dead. Tliei-e 
were a large number of foot passengers 
about. 

The road is fairly wide at this point Init 
its surface is indescribable. Only an 
optimistic Municipality would venture to 
describe it as a pahha road at all. If 
applicant was really doing 20 miles an 
hour in a Ford it is inevitable that he 
must have been swerving about the road 
a good deal. On the other hand it is neces¬ 
sary for any form of motor tratlic to take 
a more or less serpentine course on a road 
of this description in order to avoid the 
engulphment of the car in the deeper pot 
holes, 1 do not necessarily take this swerv¬ 
ing as a sign of reckless driving, What is 
to my mind absolutely clear proof of bad 
and dangerous driving is the fact that the 
Superintendent of Police was forced on to 
the patri of a broad road, and compelled 
to stop in order to avoid an accident. 
What applicant has been guilty of is the 
old and dangerous game of "tliree abreast." 
Clearly when he saw another car approach¬ 
ing him on its proper side of the road he 
ought to have drawn in behind the water 
cart and not have attempted to force hia 
way past it in front of the on-coming car. 

I am in entire agreement that such conduct 
comes within the purview of s. 5 of the 
Motor Vehicles Act, that the conviction 


as a proper one. . 

In my opinion, however, taking every- 

in<y into consideration the sentence is too 
vere at any rate as regards cancella- 
m o’e the license. Applicant has been 
•iving cars regularly since 1912, and lias 
itained a large number of good certificates 
jm a variety of masters. He has never 
'fore had a conviction for bad driving, 
[(] I re^^ard the Reserve Inspectors ver- 
ct that^he is unfit to hold a license 
cause he is not a good enough driver 
ridiculous in view of his lecord. I 
ve no doubt that in passing his order 
e learned City Magistrate mast to some 
tent have been infinenoed by this opinion 
ter e.Karaination of the Reserve Inspector 
I therefore order that the record be sent 
the Hon'We High Court with a recom- 
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■niendatlon tliii the order cancelling appli¬ 
cant's licence be quashed. A fine of Rs. 50 
I regard as a quite adequate punishment 
for the offence \vhich has been committed. 

JUDGMENT.—I have read the record 
and 1 agree with the views of the learned 
Sessions Judge I set aside the order of 
tlie Magistrate directing the license of the 
accused to be cancelled. 

7 ,,K, Order set aside. 


CALCUTTA HIGH COURT. 

Criminal Juky Reference No. 62 of 1924. 

February 12, 1925. 

Present :—Justice Sir Ewart Greaves, Ivt., 
and Mr. Justice Mukerji. 
EMPEROR— Prosecutor 

versus 

PREMANANDA DUTT— Accused. 

Criminal Procedure Code (Act V of ISffS), s. 307 — 
Evidence Act {I of 1872), s. 22—Sessions trial — 
Disagreement between Judge and Jxmj—lieference to 
High Court —Verdict of Jury, when can be ^’ejected— 
Dying declaration whether can be accepted in part — 
Statement made by deceased in an«it’cr to questions, 
value of. 

A dyin? declaration stands upon a widely difTerent 
footing from the testimony of a witness given in 
Court. In the case of the latter it is permissible and 
at times necessary under certain circumstances to 
accept a part which is unimpeachable and reject that 
which is obviously untrue, though to found a 
criminal conviction on such ajjpraisement of evidence 
is very often very unsafe. As regards a dying 
declaration to accept a portion and reject the rest is 
entirely out of tlie question; there must he absolute 
guarantee of the accuracy of the record and the truth 
of the entire statement before it could be acted upon. 
In the case of a dying declaration, which by the law 
of this country assumes a character very widely 
different from what it is under the English Law, 
which is relevant under the provisions of the Evidence 
Act, whether the person who made it was or was not 
at the time when it was made under the expectation 
of death, and the weight to be attached to which 
depends not upon the expectation of death which is 
a guarantee of its truth but upon the circumstances 
and surroundings under which it was made and very 
much also upon the nature of the record that has 
been made of it, it becomes almost always a question 
of fact as to whether it should be relied upon or not-. 
Where the dying declaration is not couched in the 
very words of the person making it but is composed 
of a mixture of questions and answers, there are 
several objections open to its reception in evidence 
which it is desirable should not be open in cases in 
which the person has no opportunity of voss-examma- 
tion. In the first place the questions put to the 
deceased may have been leading questions and in the 
''Condition of a person making a dying declaration there 
is always vej^r great danger of leading questions being 
answered without their force and effect being properly 
comprehended. In such circumstances the form of 


llie dechualioii should be such that it would b# 
possible to see what was the question and what was 
the answer so as to discover how much was suggested 
by th‘‘ Examining ilagistrate and how much was the 
j)r()duction of the person making the statement, [p. 
100'), col. 2.1 

It is a matter entirely within the province of the 
Jury as to wbat value they should attach to a dying 
declaration, [p. 1006. col. 1.] 

Before the High Court can refuse to accept the 
verdict of the Jury in a reference under s. 307 of the 
Cr. H. C., it must find that the verdict is unreasonable, 
[p. 1007, col. 2] 

Reference made by the Sessions Judge, 
Chittagong, dated the 29th September 1924, 

Mr. B. L. Mitter, for the Crown. 

Mr. K. N. Chaudhuri and Babu Prohodh 
Chandra Chatterjee, for the Accused. 

JUDGMENT. 

Mukerji, J.— The accused Premananda 
Dutt was tried by the Sessions Judge of 
Chittagong with the aid of a Jury on a 
charge unuer s. 302, Indian Penal Code, for 
causing the death of one Prafulla Kumar 
Roy by shooting him on the paltan ground 
in the town of Chittagong on the evening 
of 25th May 1924 at about 8-30 p. m. The 
Jury brought in a unanimous verdict of not 
guilty, and the learned Judge having dis¬ 
agreed with the same, has submitted the 
case to us under the provisions of s. 307, Cr. 
P. C. 

In the course of an elaborate summing 
up, which is remarkable for its lucidity and 
its fairness, the learned Judge has set out 
all the facts and circumstances of the case 
and the A-arious points that arise for con¬ 
sideration and his charge has been of im¬ 
mense assistance to us in dealing with the 
case. 

The accused Premananda Dutt, according 
to his own statement, was a Preventive 
Officer in the Customs Department, which 
appointment, he sa 3 ’s, he resigned and he 
became a Congress volunteer. He appears 
to be a j'oungman of about 24 years of age, 
and is what is ordinarily known as a politi¬ 
cal suspect. 

The deceased Prafulla Kumar Roy was 
a Sub-Inspector of the Criminal Investiga¬ 
tion Department. The accused and the 
deceased appear to have been known to 
each other for some time past, and there 
is evidence to show that since Febnia^ 
1924, the deceased was in touch with the 
accused, presumably watching him as a 
political suspect, and had met him on 
several occasions—on some occasions by ap¬ 
pointment. ^ , 

The case for the prosecution is that on me 
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day and at the hour mentioned before the 
accused and the deceased met by appoint¬ 
ment at about 1 p. m., talked together for 
some time and they had talks on political 
mitters, thit they were seated under a tree 
and eventually the accused said to the 
deceased ; “P'rafulla Bibu. you are a very 
dangerous man, you caused the Maniktala 
case to be detected and Ananta Singh 
arrestedthat the deceased replied: 
“What can I do? I am a paid servant" It 
is said that the accused then stood up and 
asked the deceased whether he would not 
leave the place; to which the decea'^ed repli¬ 
ed in the negative and said that the accused 
might go. The prosecution case is that 
when in this position the accused fired 3 
shots at the deceased. As far as can^ be 
made out the time when the shots were fired 
was somewhere near 8-30 p.m. Immediately 
after this people came to the spot hearing 
the shots or cries, and carried the deceased 
or assisted him on to the road to the 
of the field, put him into a gharry which 
they w’ere able to secure and removed him 
to a bunglow at a short distance to the 
south, and there first aid was administered 
to him Thence he was removed to the 
General Hospital. Next morning it was 
considered necessary to remove him to 
Dacca in order to localize and trace tlie 
bullets and for better treatment. A journey 
by rail was unquestionably nskly but it 
was decided to undertake the risk as it 
appeared to be the only means of saving 
his life. He was put into a tram, but ex¬ 
pired on the way. 

That the occurrence took place at or about 
the time mentioned above and under cix- 

cumstances which clearly point « 

offence as being one of murder are mut eis 
about which there can hardly be an> doubt 
or dispute. Niue witnesses have, deposed 
that they came to the spot 

shortly after the ‘ re 

shots or cries from the ^ 

P W No 2, Rai Satish Chandra ben 

Bahadur, P. W. No. 4, Nalim Kum^r Chon- 
dhnrv P W No. 5. Rajani Kanta Ue, 
K'BiseYwir Dai. P. W No. 7, Dh.rendra 

Nath Moitra, P. \V.,No 8, cl 

Bhattacharja, P. - ^ ^Upr ’and P w’ 
P. \V. No. 10, D W. N. Coulter and ^ . W. 

No Pramatha Kumar Das r. w. ^o. 

15,’Dr.’ Chalterji, the Civil ^j 

deposed to the injuries 

deceased and said that they were caused by 


revolver or pistol shots and pointed to three 
shots having been fired, and the shots 
having been fired at close qn irlers, that is 
to say, from n. di-itance of not more tlian 
two feet. P. W. No 23, Mr. Howe, an em¬ 
ployee of Messrs. Hodda A Co , on examining 
the discolouring round the two holes made 
by the shots in tiie shirt of tlie deceased, de¬ 
posed that the clistanceuf the muzzle of the 
pistol that fired the shirt would he over 3 and 
less than 18 inches from the shirt. Firing 
shots at such a close range iinmistakeably 
indicates intention to cause death. Upon the 
evidence of P. W. No 15, Dr. Chatterji, the 
Civil Surgeon, and also (M P. W. No. 22. Dr. 
Lees, the Chief Medical Officer of the A. B. 
Railway, it is clear that the journey to Dacca 
was undertaken as it was considered to 

afford the only chance of saving the life of 

the deceased and there are absolutely no 
circumstances in the case suggesting that 
lie would not liave died if he was not so 
removed. 

Theprosecution.in orderto fix the guilt on 
the accused, have adduced evidence which 
falls into three groups : (1) Circumstantial 
evidence bv wliioh a motive is sought to be 
established for llie crime; (2) evidence of 
witnesses who depose to the hearing of the 
shots and cries and who say that they 
came and saw the deceased and that the 
deceased then and there out the name 

of the accu.sed as his a.«sailaiit: and (3) the 
dvin" declaration of the deceased made 
befom a Magistrate in which the details of 
the occurrence are given and in which is 
to be found a declaration aH.^S^d /o have 
been made by the accused himself of his 
motive in taking the step that he was about 

'"“soiar as the first of the aforesaid items 
of evidence is concerned, tlie position is this. 
Bv an order (Ex. B) passed by the Deputy 
,S;.pe,iutendent of Police, Chittagong on 

the 5th January 1924, Prafulla Kumar Roy 
was deputed to Calcutta to assist in the 
arrest of four persons, amongst whom was 
the name of one Ananta Singh, “ 

Police Report [Ex. 7 fl)] it appears that he 
arrived at Calcutta on 7th Januaiy l924 
and two days later made a report to the 
Effect that he had come to know that the 
accused Premananda Dutt associated with 
Tne Saehindra a suspect hVom enD-ies m 

St tTkffib-S 

ruary'’l921 it appears that the deceased met 
Ihliccused during this time, and the latter 
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ma'le appointment with him to meet him 
which he did not keep and also gave a false 
address where the deceased was unable to 
find him. These entries show that the de¬ 
ceased was anxious to he in touch with the 
accused, but the accused was avoiding the 
deceased. From the evidence of P. W. 
No. 15. Upendra Chandra Ghose, a Sub- 
Inspector of Police and P. W. No 16, Jinnat 
Ali. a constable, it appears that the deceas¬ 
ed, while in Calcutta, was watching premises 
No. lO-C Ward Institution Street, at 
Maniktola, along with other Police Officers, 
that they did so for the whole of February 
and up to the middle of March 1924 and 
two persons were arrested of whom one was 
the aforesaid Ananta Singh. It would seem 
that the object of the watch was to arrest 
absconders in a case whicli is described in 
the evidence as the Chittagong Robbery 
case in which Ananta Singh was an accused, 
and that in the course of tlie search of the 
aforesaid premise.s certain explosives were 
found which resulted in a case which is des¬ 
cribed as the Maniktola case. Apart from 
the dying declaration, which I shall deal 
with hereafter and in which the accused is 
said to have declared that the deceased was 
a dangerous man for what he had done in 
the matter of the aforesaid two cases, the 
only other evidence as to the previous 
connection between the two is to be found 
in the deposition of P. W. No. 11. Shama 
Charan De, who states that on Saturdav 
the 24th May 1924 at 7 or 8 A. m. in the 
morning the deceased had asked him to 
tell the accused that he wanted the latter 
to meet him that afternoon. This request 
suggests that it was not an altogether un¬ 
usual thing that the two would meet. 
There is also the statement of the deceased 
contained in his dying declaration that he 
had met the accused twice or thrice before. 
The learned Judge pointed out to the Jury 
that the name of the accused was not 
amongst those the deceased had been sent 
to Calcutta to enquire about, that there 
was no connection of a criminal nature 
proved between Ananta Singh and the 
accused, and there was nothing else beyond 
this that they were both political suspects, 
that they were friends and neighbours and 
both had been seen exercising together in 
a gymnasium. The learned Judge rightly 
warned the Jury that the evidence referred 
to above is of little or no value as indicat- 
ing a motive -strong enough to prompt the 
accused to take the life of the deceased. As 


the learned Judge put it to the Jury the 
“corner-stone of the prosecution case regard¬ 
ing motive" is the statement in the dying 
declaration, to which I have referred and 
for corroborating which the said evidence 
is only nsefnl. 

Tai'oirig no-v to se.eond go lOoF evi¬ 
dence, it consists of‘‘m testi.nnny d nine 
witnesses, namely, P. W. No. 2, Rii llih'tdur 
Satis Chandra Sen, P. \V. No. 4, Nilini 
Kumar Choudhury P. W. No. 5, Rajani 
Kanta De, P W. No. H, Biseswar Das, P. 
W. No. 7. Dhirendra NathMoitra. P. W. 
No. 8, Rasik Chandra Bhattacharjya, P. W. 
No. 9, H. L. Black, P. W. No. 10, D. W. N. 
Coulter and P. W. No. 12, Pramatha Kumar 
Das. Of these so far as can be made out 
from the evidence the first to arrive on the 
scene were P. \V. No. 5 and P. W No. 6, 
the two excise peons, who came from the 
house of the Excise Superintendent just on 
the east of the field and separated from it 
by a road intervening. Their evidence is to 
the effect that on hearing .shou. after a little 
delay sufficient to fe^eh a lig'it, they went 
to a group of trees, found the deceased ly¬ 
ing on the ground there and cariied him or 
assisted him on to the road. P. W. No. 5 
says he asked the deceased what had hap¬ 
pened and the deceased replied that Prema^ 
nanda had shot him, that lie and P. W- 
No. 6 then raised him and asked him “which 
Premananda ?" and the deceased replied, 
“son of Harish Dutt." P. W. No. 5 gives 

practicallysimilar evidence and says that the 
deceased said: “Premananda has shotin^e, 
Premananda has vshot me." and that as he 
and P. W. No. 5 were bringing the deceased 
along and while still in the field, he, i. e., 
P. W. No. 6, asked him “which Prema¬ 
nanda?" and the decea.sed replied, “Harish 
Dutt’s son Premananda." Next came to 
the spot three witnesses—the exact order 
of their arrival being not very clear r. 
W. Nos. 4, 7 and 8. These witnesses came 
from the house of Babu Manaranjan Moitra, 
the Personal Assistant of the Commissioner, 
which lies in a south-westerly direction 
from the alleged place of occurrence. ^ 
these P. W. No. 4 is a clerk in the Traffic 
Manager’s Office of the A. B. Railway, 

W. No. 7 is a gentleman who had then 

applied to be enrolled as a Pleader * 

W. No. 8 is the Sadar Kanuffoo of 
gong. They came to the spot 
deceased being either raised or ^5 _? 

towards the road. P. W. No. 4 says 
when he was helping the deceased to g 
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towards tlie road, when near some lowlyini^ 
land, he said that Premanaucla had shot 
him, and that on the road some one asketl 
him "which Premananda?" and he said 
"Premananda, son of Harish Datt." P. AV. 
No. 7 says that when the deceased was 
being taken along he followed the decease-l, 
that the deceased sat down near a gate 
and then said Premananda had shot liim, 
that he himself did not ask any question, 
but some one asked the deceased “who is 
Premananda?" and in answer the deceased 
said "son of Harish Dutt." P. AV. No. 8 
gives similar evidence. P. AA'. No. 2 appears 
to have arrived when the deceased was on 
the road. He is the Government Pleader 
of Chittagong and his house is to the east 
on the other side of the road, a little to the 
south of the E.vcise Superintendent’s Bun¬ 
galow. He says that he found the deceased 
lying on the road, bleeding and he was very 
muchupset and said “what has happened ? " 
and that the deceased replied tliat Prema¬ 
nanda Dutt had shot him P. AA’. No. 9 
and P. AV. No. 10 arrived almost together 
as appears upon the evidence of the for¬ 
mer. P. AV. No. 9 is an assistant of 
Messrs. Bulloch Brothers and came from 
his bungalow which is at some distance 
to the south, and P. AA’. No. 10 is the 
Town Inspector of Police whose bunga¬ 
low is on the west of the field. AA hen 
these witnesses came the deceased was 
lying on the road. P. AV. No. 9 says that 
he as well as P. AA^. No. 10 asked the de¬ 
ceased the name of the assaTlaiit, that this 
they did before the carriage, into which he 
wns put for removal to his bungalow, 
moved on, and that the deceased gave a 
name which he could not catch. P. AV. 

• No. 10 says that the deceased, when he 
was inP. AV. No. 9’s bungalow gave the 
name as " Premananda Dutt, son of Hans 
Chandra Dutt." He said that deceased 
had told him before that he had recognized 
his assailant and he had then asked for 
the name but before the deceased had ^Ihne 
to reply he was in conversation with P. AV. 

I No. 9. The last of the wdtnesses is P. AV. 

■ No. 12 who is the Sanitary Inspector of 

Chittagong and lives in a house behind 
the house of the Government Pleader. Be 
arrived when the deceased was being helped 
into the gharry in front of the Excise Super¬ 
intendent’s house. He says he went up 
to the deceased and heard him say, Bow 
often must I repeat this," and that he heaid 
the name of Premananda only. The mean¬ 


ing of this last mentioned statement is 
not very clear. He says he remained be¬ 
side the eaniage till it was taken away, 
that he did not hear any question put to 
the deceased as to who his assailant vas 
or his father’s name and he did not hear 
mention of the name of Harish C’handia, 

1 have set out the evidence soinewliat 
in detail in view of the contention which 
was ])ut forward in the Court below and 
which has also been repeated before us to 
the elfect that view of the discrepancies 
and contlicls Ihnt aj'penr in the evidence 
as to the (drcniustances attending tlie men¬ 
tion of the names of Premananda and of 
his father it should be held that the de¬ 
ceased did not give out the names or that 
at any rate it is very doubtful that he did. 
So far as this (piestion is concerned Hie 
chief argument of tiie defence has been 
directed to show tliat there are discre¬ 
pancies and contradictions as to the ex¬ 
act place or places where the deceased 
gave the name of the accused or his father. 
The evidence of these witnesses has 
also been criticised in respect of other 
matters as well that are to be found in 
their depositions, notably the contradic¬ 
tions between P. AAAs. Nos. 4, 7 and 8 on 
the one hand and P. AVs. Nos. 5 and G on 
the other, the latter apparently denying 
that the former came to the spot when 
they were helping the deceased to walk up 
to the road, the eonllicts as to the persons 
who were carrying the lights and the un¬ 
certainly suggested by some of them as 
to wlietUer tnere were two excise peons or 
one. On the other hand the witnesses, 
judging their position and character, 

are persons to whom no suspicion of bias 
or prejudice can reasonably be attributed. 
Allowance must be made for the state of 
their mind, having regard to the sudden¬ 
ness and horror of the erime and tlie con¬ 
fusion that it naturally caused. On a 
consideration of all tlie circumstances and 
not forgetting at the same time the im¬ 
probability of every single person coming 
UP to the deceased and making him re¬ 
neat the name and fathers name of tlie 
Lailant, I think, on the whole it may 
be safely held that the deceased did in 
fact give out the name of his assailant and 

his father’s name as well. 

It is convenient to deal here with some 
of the other arguments which appear to 
have been advanced on behalf of the de¬ 
fence in the Court below and some of 
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which were also put forward before us as 
to the naming of the assailant by the de¬ 
ceased at this time. It was argued that 
the deceased may have been inspired to 
give out the name, and that it was In¬ 
spector ('oulter or some other Police Officer 
who was responsible for the inspiration. 
As for Inspector (Coulter what is suggest- 
ted in effect is this : that the occurrence 
took place not at the place where the 
three trees grow but at a place under a 
mango tree which is somewhere to the 
south of the Inspector’s bungalow ; what 
basis there is for such a suggestion I 
propose to say later on ; that he was then 
helped to go or taken to the place where 
the three trees grow, and Inspector Coulter’s 
apathy is criticised as suggesting that he 
had a hand in such removal in the course 
of which he had an opportunity to put the 
name into the mouth of the deceased. Re¬ 
ference in the connection was made to the 
fact spoken to Ijy him in his evidence that 
he did not come to the spot till sometime 
after the occurrence and that he spent ten 
minutes in getting his rifle out of a box; 
and comment lias also been made on the 
fact that he did not display any anxiety 
to send the deceased to the hospital. The 
inference sought to lie drawn is hardly justi¬ 
fiable and nothing appears on the record 
which would suggest tliat the charge levelled 
against the Inspector had the slightes 
foundation in fact. As regards the other 
Police Officers, the evidence is sufficiently 
clear to the effect that one of them, P. W. 
No. 21, Sub Inspector Benimadhab Chou- 
dhury, was not at Chittagong at all on that 
night;and theonly twootherofficers stationed 
there, namely, P. AV. No. 19, Sub-Inspector 
Sarafatulla and P. W. No. 20, Sub-Inspector 
Sachindra Kanta Bhowmik, were at the 
thava when the telephone message gave 
them the first intimation of the occurrence. 
Taking into account the evidence of P. W. 
No. 22, Dr. Lees, and also the other evidence 
on the record bearing upon this point, 
there can be no room for doubt that 
the name had been given by the 
deceased before these Police Officers even 
came to know of the occurrence. Certain 
circumstances were pointed one on behalf of 
the defence to show that P. W. No 19, Sara¬ 
fatulla and P. W. No. 20, Sachindra Kanta 
Bhowmik, were not at the thava at that 
hour; but to my mind, they do not lead to 
such a conclusion. Reading the evidence 
as a whole, there can be no doubt that the 
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deceased did give out the name before any 
interested person could possibly have had 
any access to him. 

This giving out of the name of the as¬ 
sailant, however, in the peculiar circum¬ 
stances of the case and in the absence of 
anything further, would not necessarily 
show or conclusively prove that the shots 
were actually fired by the person who was 
so named. It is an admitted feature of 
the prosecution case that the deceased and 
the accused were to meet by appointment. 
Whatever conflict there is between the 
dying declaration on the one hand and the 
evidence of P. W. No. 11, Shama Charan 
Day, on the other as to the circumstances 
connected with this appointment—a con¬ 
flict to which 1 shall refer when dealing 
with the dying declarations itself — there 
can be no question that the deceased was 
expecting to meet the accused at the paltan 
field at about 7 r. M. that evening. P. W. 
No. 14, Srikanta Chakravarti, Inspector of 
Police, says in his evidence that on the 
date in question at about 6 30 p. m., he 
went to the Police Club and met the deceas¬ 
ed there, that he was with the deceased for 
15 or 20 minutes and the deceased then 
went away after asking him if it was 7 P. M.». 
and on his replying that it was ne&rly so, 
and that the deceased said he had to go and 
meet a gentleman. The deceased evidently 
came to the place and at the hour appoint¬ 
ed and it after waiting for some time he 
came to be shot it is only natural that 
regard being had to the character of 
the man he was there to meet and for 
whom he was waiting—recognition oi 
no rocognitioii—he would name the man 
as his assailant. It was not a moment 
when one, shot tlirice on vital parts of his 
body, could be expected to calculate au 
discriminate between what one 
with hi.seyesand what one honestly 
as being what must have happened. Ahe 
name of the accused was uppermost Yi 
mind and it is not unrea.sonable to no 
that situated as the deceased then 

would not find it necessary to make n ' 

tinctioii between the man who had s 
and the man who was responsible for 
shooting. The evidence of 
Kai Bahadur Satish Chandra 
effect that it was a very dark - 

moon would rise about six A-gt 

sunset and it was a cloudy nighb 
part of the night was very dark * 

could a5t identify another person WiUions 
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a light within 2 or 3 feet. There is also a 
body of evidence on the record that many 
of the people that came to the. spot did not 
start until they got their lanterns. To my 
mind, therefore, the mere fact that the de¬ 
ceased gave out the name and fathers name 
of the accused does not carry the case very 
far, certainly not far enough to bring the 
offence home to the accused. The third 
item of evidence, to my mind, is the must 
material one. To that we must look, as 
affording an adequate motive for the offence, 
the details of the occurrence and the cir¬ 
cumstances which would go^ to show that 
the deceased had opportunities to recognize 
and did in fact recognize his assailant. If 
this dying declaration can be relied upon 
the case becomes a clear one and no reason¬ 
able doubt can possibly arise as to the 
guilt of the accused. So fares the dying 
declaration is concerned the learned Judge 
has not clearly dissented from the opinion 
which the Jury formed of it. 1 he b oreman 
of the Jury stated. “We find that the state¬ 
ments in the dying declaration are vitiated 
by these having been elicited as a result oi 
question and answer.” The learned Judge 
in his letter of reference obseived with re¬ 
gard to this matter as follows: “The point 
has been fully discussed in the charge _ to 

the Jury, and it is a finding against which 
I am diffident in expressing a contrary 
opinion.” He makes his position quite 
clear in these words: “I consider it un¬ 
necessary to enlarge on this question as my 
position is that the statements of 
Babu to the above-mentioned 

sufficient to establish ^ ° 

accused, and even if the c„-u 

of the statement recorded by 
Divisional Magistrate is 
even altogether destroyed, by 
viction that it was mainly or e»tuel> the 
result of leading questions, f 

cannot alter the fact fov 

statements were made. Hvino’ 

his recommendation not upon t - » 

declaration but upon the statements made 
previously by the deceased to 
presence of the ''Witnesses. With thjs i 

regret, I cannot agree. As 
dying declaration must be 

the solution of Thflearned Stand- 

and as to recognition, the lea 

ing Counsel has asked us to P 

portions of the dying declaration as may 
be taken to have been made not n pur 
suanes of any leading question, or s P 
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tions of it as are corroborated by other evi¬ 
dence. In mj* opinion a (lying declaration 
stands upon a widely dilTeivni fooling from 
the testimony of a witness given in (’ourt. 
In tliecase ot thelalieril is \ l unissilde and 
at times necessary under iMiain circum¬ 
stances toaccept a part wliicli is uuimpeach- 
able and reject lliat wl.ldi is obviously 
untrue, though to found a eriminal convic¬ 
tion on such appraisement of evidence is 
very often unsafe. As regards a dying 
declaration, to aceept a portion and reject 
the rest is entirely out of the question; 
there must be absolute guaranlc-e of the 
accuracy of the lecoid and the tiuth of the 
entire statement before it can be acted 
upon. In the case of a dying declaration 
which by the law of this country assumes 
a character vervAvidely differentfrom what 
it is under the English Law, which is rele¬ 
vant under the Indian Evidence Act, 
whether the person wlio made it was or was 
not at the time when it vas made, under 

expectation of death, and the weight to be 

attached to which depends not upon the ex¬ 
pectation of death wliich is a guarantee of 
its truth, but u| on tlie circumstances and 
surroundings under which it was made and 
very much also upenthenatureof the lecord 
that has been made of it, it becomes almost 
ahvays a question of fact as to wliether it 
should be lelied upon or not. There is 
hi"h authority for the proposition that 
“wLen a statement is not the ipstssma 
verba of the person making it, but is com- 
posedof a mixture of questions and answers, 

there are several objections open to its re- 

ception in evidence ivhicli it is desirable 
should not he open in eases in which the 
person has no opportunity of cross exami- 
Mtion. In the first place the questions 
may he leading questions, and in the condi- 
tionof a person making a dying declaration 
there is ahvays very great danger of ead- 
ing questions being answered without then- 
force and effect being finely cemprehended. 
In such circumstances the foim of the de¬ 
claration should he such that it would bo 
possible to see what was the question and 
what was the answer, so as to discover how 
much was suggested by the bnamming 
Magistrate, and how much was Prod'ic- 
♦ir»n ofther^rsen making the statement. 
rp?r rave J in R. v. Mitchell (I).] The 
aub-Divisional Officer Mr. 8aLish Chandra 

(1) (1892) 17 Cox. 0. C. 503. 
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Majumdav was exanuned as a witness, 
beinir P. \V. No. 3. Pie stated that, such 
iuufiJi'‘’iUuit words or questions as “go on 
or “and then”, “whatelse," “on what topic*, 
mav have been asked bv him. Pie slated 


^ 1 


> t 


that very few questions and only the unim¬ 
portant ones were left out. He stated tliat 
it was not necessary to put down all ques¬ 
tions in recording a dying declarati'ui, and 
he did nc't consider it necessary to ptit 
down a question “do you know so and so" 

or “have vou met so and so." As to certain 

% 

specillc statements he was positive that 
they were not made in answer to any ques¬ 
tion of his, and he also said that before the 
deceased said tliat Shama Cliarau was a 
shop-keeper he may have put a question to 
him to elicit who this Shama Charan was. 
It is unnecessary to refer to other portion 
of his evidence. The Jurv lieaol him and 
they had also the record of the dying 
declaration before them and it was a 
matter entirely within the province of 

the Jurv as to what value thev should 

• •• 

attach to it. The matter could be left 
to the Jury in no better words than 
those of the learned Judge: “If you con¬ 
sider the statement was elicited as a result 
of leading questions, that is to say, ques¬ 
tions suggesting answers, if you believe 
this against the word of the Sub-Divisional 
OlFicerthen yon are bound to regard the 
statement with the gravest suspicion, to the 
extent even of refusing to give it any 
credence at all, because unless such ques¬ 
tions are recorded it is impossible for a tri¬ 
bunal sitting in consideration of the eviden¬ 
tiary value of the statement, to assess how 
much, if any, of it is the voluntary out¬ 
come of the man’s own mind and volition, 
and how much is the result of such sugges¬ 
tion." The Jury, as I have said, had the re¬ 
cord of the declaration before them. They 
had also before them the fact proved in this 
case that before the deceased madethestate- 
ment, outsiders and Police Officers had ample 
access to him. If, therefore, the Jury were 
not prepared to rely upon the declaration 
it is hardly a matter upon which we can 
dissent from them when dealing with the 
case under e. 307, Or. P. C. 

There are also certain other arguments 
which have been advanced before us and 
to them I desire shortly to refer. It is 
urged on behalf of the defence that the 
dying declaration is at variance with the 
other evidence on the record, and it should 
not, therefore, deserve that sanctity which 


might otherwise attach to it as being the 
statement of a man who was about to die. 
Ill the lii'st place it is pointed out that the 
deceased spoke of a mango tree as being 
tlie tree under which the shots were fired 
and it is pointed out that the only mango 
tree there was tlie one on the south-east 
coiner of In.spector Coulter’s house, and 
it i.s iioiuted out that the deceased upon his 
own statement knew the place very well and 
was hardly likely to mistake the three 
jionjly trees for a mango tree. In support of 
this point, reference is also made to a pas¬ 
sage in the deposition of P. AV. No. 5 who 
says as follows :—“ I saw a man run and 
fall down and another man running away 
to the north-west. I saw a figure fall and a 
figure in white running. I did not see ac¬ 
tually a man fall. It looked like something 
falling.” it issaid that this lends support to 
the defence suggestion that the occurrence 
did not take place under the three trees. 
Next it is said that whereas the deceased 
said in his declaration that he was sitting 
under the tree and the accused shot him 
standing, P. A\*. No. 9, Black, in his evi¬ 
dence stated that the deceased had told him 
that the man who shot him was walking 
with him and talking with him on the golf 
inaidan. It is next said that the statement 
of the deceased that he met the accused 
in front of Satish Babu’s house at 7 p. m., 
is falsified by what has been spoken to by 
Satish Babu and the excise peons. It is 
urged that the accused was not in the habit 
of wearing shoes and in support of that 
reference is made to the evidence of P. AV. 
No. 2 and P. AV. No. 9. Comment is also 
made as to the non-examination of Mr. 
Kelly, Mr. Makean, Mr. Shallow, the coach¬ 
man and some other witnesses. It is 
urged that the place is a much frequented 
one and also that the Rai Bahadur’s horse 
is groomed there, so that it was not a like¬ 
ly spot to be used either for the crime or 
for the purpose of sitting on the ground. It 
is unnecessary to deal separately with these 
matters. Most of them to my mind pre¬ 
sent no real difficulty and are easily expli¬ 
cable. 

There are, however, two matters which 
present some difficulty to my mind —I shall 
not say that it is altogether an insurmount¬ 
able difficulty. The deceased said that 
the day before the accused sent informa¬ 
tion to him through Shama Charan he 
had business with him and had asked him 
to meet the accused at the spot. la aasw-er 
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to a question as to Miiat Sliama Chainn 
told him, he stated ; “ Hahu. Pivinanaiula 
Avanted you to mod him in lhat jdaoe." So 
there can be no mistake ihal the deeeased 
meant to convey that the accused sought 
for an interview with the dcceaseil through 
Shama Ohaian and requested him to be at 
the spot as Uuit hour. P. W. Xo. 11. Shama 
Charan, is equally positive that no sueh 
thing took place. He is positive that he 
had no talk with the accused at any time 
on Sunday. He says tliai on Saturday, i^-lth 
May, he met the deceased about 7 or iS a. m. 
in the morning and the deceased request¬ 
ed him to ask the accused to meet him 
that afternoon, i.c., on Saturday. 'J’hereis, 
therefore a conllict which it is hard to, 
reconcile. It may be that a satisfactory 
explanation of it is obtainable : but there 
it is and it may have weighed with the Jury. 
The next tiling is this. If the accused 
sought for an interview witli the deceased, 
and came there fully prepared and armed 
to shoot him to death, would he wait in the 
way suggested andbe conversing with him all 
thetiine on various matters and then tell the 
deceased why it was that he was about to 
kill him and think it necessary to acquaint 
him with the fact that he was a dangerous 
man, that he Jiad caused the Manilstola 
case to be detected and Ananta bingh 
arrested and then fire the shots, It is not 
altogether impossible that such a conversa¬ 
tion took place but it is certainly some¬ 
what improbable and may have seemed to 
be so to the Jury. 

There remains to notice one further point 
which the defence sought to make in this 
case P. W. No. U, bhama Charan, m 
his evidence stated that he met the accus¬ 
ed on the evening of the occurrence at 
the time of candle-light just as the lights 
had been lit. He states that he then met 
him in front of his shop on the road, and 
there was a man, one Biinal Babi^ with 
him. Bimal Babu was pushing a bicycle 
and the accused was walking slowly be¬ 
side him. He also states that he met 
the accused, again shortly before or short¬ 
ly after 9 o’clock and that he came 
his house towards his shop and stayed Ih^^® 
a couple of minutes. Pie states furthei that 
before the accused came Benoy had come 
to his shop and purchased some cigaiettes 
and that the accused came and took one 
from him. It is sought to be shown iiom 
this evidence that the accused could, not 
have been at the place of occurrence at the 


lime suggested by the prosecution and 
that Ih'uoy Habu. who was a witness on 
the ell irge-sheel, was withheld \.>y the pro¬ 
secution. In the ab.-^eiice of any further 
data it is not l)us^il)I(‘ to appreciate the 
exact sigiiiticaiice of tliis evidence. 

Oil tlie wliole, therefore, there were mat¬ 
ters before the Jury ujam which they 
might have fell tliemsehis unable to C( ii- 
vict iJie accused and 1 am not prepared to 
hold that their verdict under the circum¬ 
stances was an unreasonable one, sucli as 
would justify our refusal to accej)! the 
same. Most of the reasons given liy the 
Foreman in support of the verdict may not 
coiumend themselves to us or may not be 
verv convincing l)ut the reasons tliat the 
PMreman gave need not necessarily be 
taken as constituting all the grounds which 
he and the other Jurors may have had 
for their verdict. It is well-known 
that even trained minds find it dillicult 
when asked otMiand to formulate all the 
grounds which they may have in support 

of an opinion which they may have foim- 

ed. After all, wluit we have got to lind 
before we can refuse to accept the_ verdict 
of the Jury in a case under s. J07, 

C,, is that the verdict is unreasonable. 
In the present case it i.s not possible to say 
that the verdict of the seven Jurors who 
sat at the trial was an unreasonable one 

The result is that in my opinion the 
verdict of the Jury should be accepted The 
reference should be rejected and the ac¬ 
cused should be released. 

Greaves, J.— I agree. 

Do-forc'iK'p. rp.i&ct&d. 
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iiiinal Pi’occdiiyc. Coih 1 of 1S08), s. SS6 — Lcnj 
o-f port Trust ihics—Order dirrcling issue of U'an'ant — 
IPrision, vh- fhcr covtpclcnt. 

The ord t of a Mns:istrate directing a ^var^ant to 
issue under s. .>0 of the ('r. P. C. for recovery of 
an amount due to the Karacdii Port Tmst on appli¬ 
cation b-'ing made to him for the purpose under 
B. of the Karachi Port Trust Act, is not a judicial 
order but an executive order which cannot be revised 
by the High Court. 

Application to revise an order of the City 
Magistrate, Karachi, dated the 2Gth Novem¬ 
ber 11)24. 

Mr. Jai'harnial Vilaitrai, for the Appli- 
ant. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT. —In this case it appears 
that Yusifali Lookmanji imported ceitain 
Soda water bottles wliich owing to dis¬ 
putes remained on the premises of the 
Karachi Port Trust and ultimately there 
became due, according to the finding of 
the Karachi Port Trust, a sum of Ks 68-12-0 
against Yusifali Lookmanji in respect of 
that consignment. The Port Trust called 
upon Yusifali Lookmanji to pay, but Yusif¬ 
ali did not pay, therefore, under s. 84 of 
the Kara-hi Port Trust Act, the I^ort 
Trust applied to the City Magistrate to 
recover this money by summary proceed¬ 
ings in the manner provided in the Cr P. C. 
for the recovery of fine. The Magistrate 
gave notice to Yusifali Lookmanji and 
lield a regular proceeding and coming to 
the opinion that the amount of Ks. 68-12-0 
was actually due by Yusifali to the Port 
Trust and that the claim was not barred, 
ordered that amount to be recovered as a 
fine, in accordance with s. 386 of the 
Or. P. C. 

Yusifali now comes here asking us to 
exercise our revisional jurisdiction and wo 
have heard both sides. 

In our opinion the matter is not one 
for criminal levision. The Port Trust Act 
requires that the summaiy proceeding 
should be that held under the Cr. P. C. 
for recovery of fine. The only procedure 
which has been indicated to us as laid 
down in the Cr. P. C. for recovery of fine 
is B. 386. But 8. 386 does not contemplate 
any sort of inquiry or order. It is, as a 
matter of fact, merely an action of the 
Court itself consequent on some previous 
orders. The Couit, for instance, in the 
case of conviction for a hurt may impose a 
fine of Rs. 25 or one month’s simple im. 


pri-sonment and the person so sentenced 
may lefuse to pay, the Court will send 
the recusant person to prison and then 
take action under s. 386 to levy the amount 
of fine from his property. That order, 
therefore, directing a wajrant to issue is 
merely a consequential and ancillary order 
and the order which will have to be at¬ 
tacked by the accused, whether in appeal 
or revision would not be that order but 
the original judgment inflicting upon him 
a sentence under s. 323. Similarly in the 
present case the order of the learned City 
Magistrate is merely a consequential or an 
executive order passed for the purpose of 
carrying out the effective order of the 
Port Trust directing the applicant to pay 
a certain sum of money in consequence 
of his failure to pay their dues. It is that 
order of the Port Trust and not the order of 
the learned City Magistrate that is to be 
attacked. There is no machinaiy provided 
in the Cr. P. C., for attacking that order 
before us although there are, no doubt, 
weapons in the armoury of the Courts to 
prevent or to punish an attempt by the 
Port Trust illegally to assess damages. But 
as regards the order w'hich we are not, 
asked to revise our opinion is that it is 
not a judicial order but merely an execu 
tive order and as such cannot, although 
for convenience it has been given the form 
of a final order in a proceeding between 
parties, be treated as if it w'ere an order in 
ajudieial proceeding, and so subject to re¬ 
vision. 

We, therefore, dismiss this application, 
p. B. A. Application dismissed. 



f881.;d. 1925] 


MA OHI^ MAY V. J. C. aUTHERLAND. 


>1009 


RANGOON HIGH COURT. 

Civil Keference No. 3 of 19:^1. 

MaivU 2. 1925. 

Pre^en^;—Sir Svdnev Robinson, Kr., Chief 
Justice, and Mr. Justice Maung (Jyi. 

MA OHN MAY —Peiitioner 

versus 

J. C. SUTHERLAND AND another— 

Respondents. 

Divorce Act (IVof lS00},ss.7, II,, 17 -Mutrimonial 
pirisdiction—Principles to be followed—Petition for 
divorce— Petitioner ijuilty of adultery—Discretion of 
Court—Decree nisi, confrmation of. 

The Courts in India in the e-Kereise of tlieir 
matrimonial jurisdiction are bound to act on the 
principles followed by the Divorce Court in luigland. 
[p. 1009, col. 1.] 

Adultery on the part of a petitioner for divorce is 
very rarely condoned by tlie Court. Where, however, 
it appears that the acUjlt^ry was commitUnl in 
ign'oranca of fact as where a petition**!' wliose wife has 
left him marrie.s again in the belief that his wife is 
dead, the Court may grant relief. Another groxmd is 
where a petitioner acts in ignuj ancs of law, as where 
a m^n marries again after a decree aiifj has been 
passed but before it is made absolute in the bona fide 
‘DoUsf that his marriage has already been dissolved. 
Another class of cases in which a discretion may be 
exercised in favour of the petitioner is where a wife 
commits adultery in consequenoj of threat and 
personal violence by which she is coercc<l int() com¬ 
mitting the act- The last case is where the i)etitioner 
■ had committed adultery to the knowledge of the 
respondent which the respondent had long since 
pardoned and condoned, [p. 1099, col. 2; p. 1010. col 1] 

Petitioner, who was u Hurmese Buddhist, was 
•married to the respondent who was a Christian. 
She had five children from him and was subse¬ 
quently deserted by the respondent. Some years 
^afterwards she sued the respondent for divorce 
on the ground of adultery coupled with desertion and 
obtained a decree nisi. Shortly before she obtained 
the decree she began to live with another man. On 
the decree coming up before the High Court for con¬ 
firmation : , 

Held, that although there were several features in 
thecase which accounted for the petitioners jguilty 
conduct they could not be taken to exteiuiate it and 
that the Court could not, therefore, exercise its 
discretion in her favour and must decline to confirm 
the decree nisi. [p. 1010, cols. 1 & 2.] ^ 

Oivil reference for confirmation of decree 
•for dissolution of marriage passed in 8uit 
No. 22 of 1924 by the District Court, Insein. 

JUDGMENT.—This is a Reference to 
confirm a decree nisi passed by the Dis- 
trict Judge, Insein. The petition is based 
on adultery coupled with desertion for 
two years, and there is no question what¬ 
ever that grounds have been proved en¬ 
titling the peiitioner to a divorce but it 
subsequently transpired that she herself 
•had been guilty of adultery and the im¬ 
portant question for consideration is whe¬ 
ther w© can under these circumstances 

exercise a discretion in her favour and 
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nevertheless confirm the decree nisi. The 
fads of the case are tliat petitioner and 
respondent were married on the 3rd July 
1911. Respondent is a Christian and they 
were married before a Registrar. Respond¬ 
ent was in the Government Educational 
Service. They were living at Insein. Five 
children were born to them. Respondent 
was then transferred to Tavoy and did 
not take petitioner with him because of 
the children who were at school. He 
occasionally visited her when he came 
back to Insein during the holidays. He 
once asked her to join at Tavoy but she 
could not leave the children. She heard 
riunours that he had taken another woman 
Ma Tun iSein. Respondent subsequently 
returned to Rangoon bringing with him 
Ma Tun Sein, and she has lived with him 
as his wife ever since his visit to Tavoy. 
Petitioner only then became aware of his 
liaison with this woman. He ceased to 
maintain her and she obtained an order 
for maintenance for herself and the child¬ 
ren which has not been regularly paid. 
Slie even got him sent to gaol for non¬ 
payment and he was at the time of suit 
for maintenance in arrears. She then filed 
a suit for divorce on the 31st May 192L 
The decree nisi was passed on the 17th 
Julv 1924. On the 3rd October 1924 res¬ 
pondent applied for the guardianship of 
the children and in the course of those 
proceedings petitioner made a statement. 
She said she was living in Insein in her 
grandfather’s house and that she was 
pregnant by one Maung Po Kya. She said 
that she began to live with Maung Po Kya 
from the 15th July 1924. This was two 
days before the decree nisi was passed. 
The question is, whether on these facts 
we can excuse her adultery and confirm 
the decree nisi. This Court is bound to act 
on the principles followed by the Divorce 
Court in England. Adultery on the 
part of the petitioner is very rarely con¬ 
doned by the Court, and the principles on 
which the Courts in England act, in the 
exercise of their discretion, are to be found 
in the cases of Constantinidi v. Consianti- 
nidi & Lance 0), Wyke y.Wyke (2) and 
Tickner v. Tickner (3). Where the adultery 

(1) (1903) 10 T. L. R. 699; [1903) P. 216; 72 L. J. R2; 

(1901) P. 149; 73 L, J. P. 

“isHlMlHoY L.R. 367; (1921) P. 118; 131 L. T, 
159; 22 h. G. R. 692. 
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is committed in ignorance of fact, as where 
a petitioner whose wifehad left him married 
again in the belief that his wife was 
dead, the C^ourt may grant relief. Another 
ground recognised, is, where a petitioner 
acts in ignorance of law, as, where a man 
marries again after decree nisi has been 
passed, but before it was absolute in the 
bona fide belief that his marrirge had al¬ 
ready been dissolved. Another class of 
cases ill which discretion may be exercised 
is where the wife commits adultery in 
consequence of threats and personal viol¬ 
ence by which she is coerced into com¬ 
mitting a default. The last case is where 
the petitioner commits adultery to the 
knowledge of the respondent but which 
respondent long since pardoned and con¬ 
doned. In Constantinidi v. Constantinidi do 
Lance (1) the Court accepted the pleadings 
that petitioner's adultery had been caused 
or condoned by the wilful neglect or mis¬ 
conduct of the respondent and this is the 
only ground that can possibly be urged 
for taking a lenient view of the present 
case. It is to be noted that petitioner’s 
adultery was committed several years after 
she had been deserted by her husband. 
She had five children to support and edu¬ 
cate and respondent’s payment of main¬ 
tenance decree was by no means regular. 
She, no doubt, had but little wherewith 
to support and educate her children and 
maintain herself, but, on the other hand, it 
appears that she had a home with her 
grandfather. She had, further, taken 
steps to obtain a divorce which would 
leave her free to contract a lawful 
marriage, but before the decision was 
given she committed adultery. There 
is one other fact which should be 
considered also and that is, that she is 
a Buddhist and she would probably be¬ 
lieve that by the mere fact of desertion, 
the marriage would, according to Burmese 
Buddhist Law, be dissolved. On the other 
hand, she knew she had married a Chris¬ 
tian and she knew that her marriage had 
been celebrated in accordance with the law 
applicable to Christianity. It may be a 
hard case and it is impossible not to feel a 
certain amount of sympathy for the peti¬ 
tioner, but these cases are not to be de¬ 
cided on grounds of sympathy, but on the 
judicial exercise of the discretion which 
the law confides to the Courts. There are 
no doubt, several features in the case which 

ftQGQUQt for, but can hardly be taken to 


extenuate her guilty conduct, and having 
taken steps to obtain a legal decree, she 
did not even wait to know the result and 
had probably been committing adultery 
for some time before the decree nisi was 
passed. Under these circumstances, in my 
opinion, it is impossible to exercise our 
discretion in her favour and 1 would, there¬ 
fore, decline to confirm the decree nisi with 
the result that the suit then stands dis¬ 
missed. 

z. K. Suit dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 202 of 1924. 

February 25, 1925. 

Present:—Mr. Daniels, J. C. 

IDOO AND OTHERS—Defendants—Applicants 

versus 

NEHAL KHAN and others — Plaintiffs— 

Opposite Party. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch.ll, /Irl. 8~Contract to extract lakh/rom Oee^» 
money payable under, whether rent—Suit to recover 
money under such contract, whether cognizable by 
Small Catise Court. 

A contract for the extraction of lakh from trees is 
of the nature of a license and is not a lease. No 
interest whatever in the trees passes under such a 
contract, nor even the right to temporary possession 
of the trees. The contract is strictly limited to the 
particular purpose for which it is given. A suit to 
recover money payable under such a contract is not, 
therefore, a suit to recover rent within the meaning 
of Art. 8 of Sch. II to the Provincial Small Cause 
Courts Act and is not excluded from the cognizance 
of a Small Cause Court. 

Revision against the judgment and decree 
of the Subordinate Judge, Bahraich, dated 

the 12th November 1924. 

Mr. Ghulam Hasan, for the Applicants. 

Mr. B. N. Chakhast, for the Opposite 
Party. 

ORDER.— In my opinion the view taken 
by the learned Subordinate Judge is correct. 
A contract for the extraction of lakhtiom 
trees is of the nature of a license and not 
a lease. No interest whatever in the trees 
is given nor even Ih^ right to 


possession of them. The contract is 
limited to the particular purpose 
it is given. This was the view 
Mr. Lindsay in Civil Revision No. 103 ® 
1913 and I agree with it. The revision is, 

therefore, dismissed wilh costs. . 

Z, K, Revision rfisTnweca, 
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First Oivti. Aptral No. lM(i of 
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PiW'^cnl: —Mr. Jusliro IUmM and 
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rc’r.sj/.s' 

MA TIN AN’D oTii •:!:> —Rrspovdknt.'?. 

Transfer of rr<i}>’'rt!i Act (/To/ IS\.‘\ ss. S. .rJ, 70 
— "Thiu-js oltnch' il to the c-jr’-V irhut arc—.\Juehinenj 
placed in buildinj, icketh’-r uttadud to hiiil-l'nj — 
Equitable mortgage of house, u'hcther includes 
machinery. 

"Things tittiiohfd tt)the Ciuth" within the nionuing 
of 8. 8 of the Transfer of Property Act. include not 
only walls and building iinhedded in tin* earth but 
also things attached to whatev’cr is iinliethl.Ml for the 
permanent benelicial enjoyment of that to which they 
are attached. Machinery brought into a building for 
the purpose of carrying on a business therein cannot 
bo said to be attached to the building for the perma¬ 
nent beneficial enjoyment of the building. The 
important test in such a case is the intention with 
which an article is placed in the building, [p. 1011, 
col. 2.} 

Where an equitable mortgagee of a house claims 
machinery installed in the liouse as part of hi.s mort¬ 
gage security by operation of law by virtue of the 
provisions of s. 8 of the I'l-ansfer of Property Act, 
the burden is on him to prove all the ingredients 
necessary to establish his cas *. for instance, that the 
machinery is attached to the building and that it is 
so attached for the permanent beneficial enjoyment 
of the building, [p. 1012, col. 1.] 

In the case of an equitable mortgage by deposit of 
titie-deids the scope of the security is the scope of 
the title, [p. 1011, col. 2.] 

Appeal aijaiiisf. a decree of llie District 
Ju ige, Bassein, iti 0. U. No. 12 of 1923. 

Mr. Clark, for the Appellant. 

Mr. Aniclesaria, for the Respondents. 

JUDGiVlENT.—In the suit out of which 
this appeal arises, the plaintiff, A. S, A. 
Veerappa Chetty, claims a mortgage due 
in respect of land and house and a go- 
down in Bassein Totvn. He also claims that 
his mortgage operated on an electric 
machine and electric equipment and al.«o on 
an ice factory machine either installed or 
merely placed in the building which were 
subject to his mortgage. The mortgage 
was an equitable one b.v the deposit of title- 
deeds created on the 20th March 1921, the 
mortgagor being one Lok Ta Shway. He 
is dead and the defendants were sued as his 
legal representatives, d'he learned Distiict 
Judge of Bassein gave tlie plaintiff a deciee 
in respect of the lands and building?*, but 
rejected his claim in respect of the two sets 
of machinery. The plaintiff now appeal to 
this Court. According to the plaintiff the 
9 l 9 Qtric o^aobi^ery was i& existence at th^ 


rlato of the morigage Avliile the ice-maldng 
niacliiiicrv w.ns hrought in afler llic m-al- 
gage. .\fc.'riling to llio defendants lath 
Fcts (if neieliiiieiy weie inbi ilie 

piond.s(‘> alter tla^ nidrlgage Wiis eivated, 
but in tlu'vit^w we I ilu* of this en.so, it is 
not necessary toeome tonny liiidingon lids 
jxiiiir, sine(* we are of oi'inion tlial the 
idainliff’s ('iso must f.nil wiiether the two 
vS-^ts of ina'-ldnery were hroiighf before or 
aftr-i‘ the inoiIgaLun It will he notieed that, 
as the l)i''lrii l Jndge I'oinls out, there is 
no evidence wliatever to llie j)iu pose for 
which the elcciric machinery was used nor 
of tlie manner in which either set of 
machinery is attached to the building. 1 he 
plaintiff’s' claim is tliat the electric ma¬ 
chinery passed to him as part of the land 
which was mortgaged to him and the ice¬ 
making inachinerv passed to him as acces¬ 
sion innler s. 70 of the Transfer of Property 
Act. The mortgage in question is a mort¬ 
gage by deposit of title-deeds. In the case 
of equitable mortgages l)y deposit of title- 
deeds it has been held that tlie scope of the 
security is the scope of the title [Prnnjivan- 
das Ja<ioiv(in<hif; ilehta v. Chtni Mah Phee 
(1).] 'file title-deeds unfortunately are not 
on the record but it is unneces=ary to send 
for them. The sale-deeds of the property 
evidencing the sale to Lok fa Sliway are 
dated 1918, As Lok Ta Shway is alleged 
to liave brought in the electric machinery 
himself there could not possibly be any 
reference to them in the title deeds deposit¬ 
ed. If they have passed at all. they could 
only pass as things attached to the earth by 
operation of s. 8 of the Transfer of Property 
Act The Act’s words “attached to the 
earth ’’are defined in s. 3 of the Transfer of 
Property Act. Things attached to the 
earth include not only walls or building 
imbedded in the earth hut a so thinp 
attached whatever is imbedded for he 
permanent beneficial enjoyment of that 

to which they are attached. Ihere is, as 
we have said before, no evidence as to 
the manner in which the machinery is 
aUaerYto the building. Under these 

circumslances it cannot be held that the 
machinery is attached to the land or any 
part of the building. Bven if so attached, 
it cannot pas.e to the transferee by a mere 
transfer of the land, unless it is attached 


It 
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n a^Tnrl Cas 190-9 B. L. T. 125; 4.3 C. 895; (1916 
I 43 31 > L J. 153; 4 h. W. 60: 14 A. L. J. 

.Q W N 9’3- 28 Bom. L. R.664; 20 M. L. T, 
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to the building ^or the permanent beneficial 
enjoyment therenf. Tlie point in question 
■was tlie subject of consideration in a recent 
case in tlie .Madras High Court, Adirayano. 
Saky. Sadar (2). In that 

case certain buildings were used for a dis¬ 
tillery and it was contended that the dis- 
tillerv machinery attached to the building 
passed to the creditor. The learned Judge 
discussed the law at some length. He held 
that the technical English Law on tixcures 
did not apply in India. The learned Judge 
also explained the operation of s. 8 of the 
Transfer of Property Act, and held that the 
“ primary consideration in determining whe¬ 
ther the items claimed are fixtures under 
8. 8 of the Transfer of Property Act should be 
whether the articles are provided for the 
permanent use of the house, and whether 
they can be said to be articles which are 
necessary or which are provided for the more 
beneficial enjoyment of the property and I 
do not think that under that term machinery 
brought into the house for the purpose of 
carrying on business can be included.” 
According to the learned Judge the import¬ 
ant test in such cases was the intention 
with which the articles were put into the 
house. The electric machinery was in this 
case claimed by the plaintilf not to have 
been specifically mortgaged, but as having 
become part of the mortgage security by 
operation of law. The burden was on him 
to prove all the ingredients necessary to 
establish his case. He has given no evidence 
of the purpose for which the electric ma¬ 
chinery was used. Under these circum¬ 
stances it cannot be held that they were 
provided for permanent use in the house 
or for its more beneficial enjoyment. As 
regards the ice-making machinery even if 
it had been in existence at the time of 
mortgage it could not have passed to the 
mortgagor. It was presumably installed 
for the purpose of ice manufacturing busi¬ 
ness and the remarks in the Madras case 
[Narayana Sah v. BalaguruswamiNadar (2)} 
are distinctly applicable. In this view it is 
not necessary to consider the English and 
other cases cited before us. We, therefore, 
uphold the decision of the District Judge 
and for the reasons given, the appeal fails 
and is dismissed with costs. 

z. K. Appeal dismissed. 

(2) 75 Ind. Oaa. 838; 33 M. L. T. 227; 45 M. L. J. 
385; 18 L. W. 228; (1924) M. W. N. 43; (1924) A. I. R. 

187. 


PATNA HIGH COURT. 

Apieal FROii Okigin’al Order No. 113 

OF 1924. 

March 2,1925. 

Present :—Justice Sir B. K. Mullick, Kt., 

and Mr. Justice Ross. 
RAGHUNATH PRASAD SINGH 

AN:n m —Pi.AiNTlFFS—APPELLANTS 


versus 

BASDEO PARSAD SINGH— Defendant- 


Respondent. 

Hindu Law—Joint farnily—Partition—Jointness of 
members constitutimj one branch of family Pre- 
siimplion—Burden of proof—DebU incurred by father 
-Pious obligation of sons, whether can be enforced 
during lifetime of father—Decree passed against 
father personally—Immoral obligation. 

The sens of a Hindu are under a pious obligation 
to pay their father's debts even in his lifetime, [p. 1013, 
col. l.J 

WIiLM'e a partition takes j)lace of joint family pro¬ 
perty there is no presumption that a fatlier and his 
soms constituting one branch of the family continue 
to remain joint inter se. The question is one of 
fact and the hurden of proof is on those who allege 
jointness, [ibid.] 

\^’llere in a suit for partition of joint family‘pr^ 
perty and for accounts against the manager of the 
family a decree for money is passed against the 
defendant personally, tlie fact that the decree is 
personal is not sulUcient to prove that the obligation 
in respect of which tlie decree was passed was an 
immoral obligation so as to absolve the sons of the 
judgment-debtor from liability in respect of the 
decretal amount under the decree, [ibid.] 

Appeal from an order of the Subordinate 
Judge, Saran, dated the 15th March 1924. 
Mr. S. K. Mitra, for the Appellant. 

Mr. N. N. Sinha, for the Respondent. 


JUDGMENT. 

Mullick, J.— The question in this 
)peal is whether the share of the appel- 
nts Raghunath Prasad Singh, Jagannatn 
rasad Singh and Gorakh Prasad ^ 3 °^“ 
1 the ancestral family property is liable 
' be sold in execution of a decree against 
leir father Sham Narain Singh, ^ne 
jcree was made in a partition suit brought 
the respondent Basdeo Parsad Singh, 
he Subordinate Judge ordered a partition 
! Basdeo’s 8-aniias share. Apparently a 
oney lending business was part of the 
lint family property of which Sham Narain 
as the karta. As Sham Narain 
produce any accounts, the 
iidge valued Basdeo's share 
id gave a personal decree against bha 
araiii for this sum. When the immov^ 
)le property assigned to Sham Nar^ a 
le three appellants jointly was . 

. execution of the decree for this dent, 
le appellants objected, totly, , ■ 
round that they were not Joint with their 
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father, and secondljL on the ground that 
the debt was immoral. 

With regard to the first of tliese points, 
it now appears to be settled Narain 

v.Manglo Prasad Rni (1)] the sons are 
under a pious obligation to pay their 
father’s debt even in liis lifetime. But it 
is contended that a partition of the joint 
family property having taken place, there 
is no longer any presumption that the 
branch to which Sham Narain and his three 
sons belong has continued to remain joint. 
That is perfectly true. There is no pre¬ 
sumption of jointness and it is a question 
of fact whether Sham Narain and his three 
sons have remained joint. The burden of 
proof is on those who allege jointness 
and the Subordinate Judge has found that 
the respondent has discharged it. The 
appellant Raghunath Prasad gave evidence 
before the Subordinate Judge that he was 
joint with his father. He has been believed 
tod there is no satisfactory evidence to the 
contrary. It has not been proved that 
Sham Narain was joint in food only and 
not in property with his sons. 

With regard to the other point, it is con¬ 
tended that the Subordinate Judge would 
not have given a personal decree against 
Sham Narain unless he had been satisfied 
that it was an immoral debt not binding 
upon the joint family. The answer to this 
is that the Subordinate Judge did not find 
that the debt was immoral and it is conceiv¬ 
able that his opinion was that in this case 
the karta, though not guilty of ci’iminal mis¬ 
appropriation, had otherwise incurred a 
liability not binding upon his co-parceners. 
I do not think that the passing of a personal 
decree alone is sufficient to prove immorali¬ 
ty. Evidence was given that Sham Narain 
had wasted money on a dancing girl, but 
peither of the two witnesses has been be¬ 
lieved upon this point by the Subordinate 
Judge. In any event the evidence is of 
such a vague kind that the learned Sub¬ 
ordinate Judge was right in refusing to 
infer that the Rs. 6,000 in cpiestion was 

spent on this woman. 

The appeal is dismissed with costs. 

Boss, J.— I agree. 

2 , K, Appca.1 dismissed. 

M. 

N. 
82 ; 
L. 
41 



ALLAHABAD HIGH COURT. 

Skcond Civil Apce.vl No. 793 of 19l*3. 

.May la, 1925. 

Present:—'Mr. Justice Bovs and Mr. 

Justice Ashworth. 

SCNDAK KAP-Pl.iintiff—Appellant 

versus 

SURAJ BALI RAI— Defendant- 

Res po.N'DEXT. 

Cmitrart .Irf (IX of !S7J\ s I'J-A — l'iidue itilhievce 
- -(^ontrart .-ii t of In'iu'iil, whether 

can U ‘lirectciL 

W’Jierc fli<-(V'urt ivfiisi'.s ti> enforce a contract on 
the fjcouinl of mnlin- intliience it lias jiowcr nn<ler 
.s. of lh<‘(’ontraci Act to annex sucli terms and 
conditioiKS to its deer'-c as may seem just; for in.stancp, 
it may iliroef that any t)Ciietil received by the person 
at whoso inslanee tlieeontiacf has liecn avoided should 
he restored to the other jiarty to the contract. 

Second appeal from a decree of the 
District Judge, A/.amgarh, dated the 16th 
Februarv 1923. 

Ml*. S. D. Sinha, for the Appellant. 

Mr. S. P. Sinha, for the Respondent. 


JUDGMENT.— This second appeal 
arises out of a suit brought by the plaintiff- 
appellant against the defendant-respondent 
for recovery of n half share in certain 
property, the plaintiff and the defendant 
entered* into an agreement, whereby, in 
consideration of the plaintiff standing all 
the expense of litigation, the defendant 
would bring a certain suit for obtaining the 
propci'tv in question, and, if ultimately 
successful, would give the plaintiff a half 


are in that property. _ 

The Munsif dismissed tlie suit on a nnd- 
rr that llift plaintiff was in a postition to 
luiiuate ihi‘- will of the defendant and that 
e transaction wa.s on the face of it unfair. 
3 accordingly, held that the contract was 
voidable one as induced by undue in- 
lence. The District Judge on first appeal 

.held this decision. . , 

The first question is whether there was 

idenee to justify the finding that the 
lintiff %vas in a position to dominate the 
11 of the defendant. The Munsif based 
5 finding on the facts that the defendant 
i <5 onlv iust over minority, was inexperi- 
ced liad no money himself to carry on 
e litigation and had appealed m vain to 
least one other person who had refused 
help him. The District Judge support- 
this finding merely on the facts that the 
Reliant was young and inexperienced, 
d did not, as a matter of fact, obtain in- 
pendent advice. We are not disposed to 


^014 -SACHDHITAN'AXDAX SINHA I'. EMPHROR. 

bold that there was nothing in fact on 
whirh the findin" could be based, though 
if we were trying the case originally we 
shonld not he disposed to agree with the 
finding. As to the finding that the trans¬ 
action was an unfair one, the District Jndge 
has based his finding on the fact that the 
defendant had so good a chance of obtain- 
i[ig the property that there was little risk 
in financing him and that the agreement 
to give I'alf tfie property, that is a half 
Avorth Us. GOO. for an expenditiire which in 
fact only amounted to Rs. 200 Avas unfair. 

Here again Ave are not disposed to hold that 
there Avas no basis Avhatever for the finding. 

It has, however, been urged by the 
appellant that the Courts below should at 
least have awarded him something under 
the second clause of s. 19-A of the Contract 
Act. That clause provides Miat Avhen an 
agreement is liable to be set aside on the 
ground of undue intluenf'e. the Court may 
annex such tenns and conditions as may 
seem just to any order for the contract 
being set aside. Our attention has been 
draAAm to the last paragraph of the judg¬ 
ment of the District Judge In this it 
appears that the District Judge suggested 
that the appellant should get’ the sum of 
Rs. 400 in consideration of the amount spent 
by him and the risk taken by him. The 
appellants rejected this suggestion and so 
the District Judge appears to have con¬ 
sidered that there Avas no course open to 
him but to uphold the dismissal of the 
suit. We are inclined to think that the 
District Judge must have overlooked the 
second clause of s. 19-A of the Contract Act 
Avhich enabled him, without the consent of 
the parties, to impose the suggestion wldoh 
he made to the parties. Altlvmgh the 
grounds of appeal in this case do not rai«e 
any question as to the propriety of the 
District Judge in not invoking 'this pro¬ 
vision of law weconsiHer that Ave are en- 
titled to allow tlie point to 1)6 raised 
Accordingly we allow this appeal in part 
and decree that the defendants shall pay 
to the plaintiff within three months the 
sum of Rs. 400 (?). In the event of such 

payment the plaintiff's suit shall stand dis- 

default of such payment the 
plaintiffs suit shall he decreed with costs 
^'e make no other order as to costs. 

Appeal allowed. 
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PATNA HIGH COURT. 

Miscellaneous Judicial Case No. 37 

OF 1924. 

June 19, 19*M, 

Present: —Sir I’^aAvson Miller, Kt.. Chief 
Justice, and Mr. Justice Foster. 

The Hon'jil-^ Mr. SA^TIDHITANANDAN 

"SINHA—Petit lo.N'tsR 
versus 

EMPKROR— Opposite Party. 

Tax Act (XT of }022i, ss 23 fi). 33~Addi‘ 
tional assessment, levy of — Procedure—Reasonable 
opportunity to assessec to be heard, ivhat amounts 
to. 

Where an order is passed by the Income Tax Com¬ 
missioner under s. 3.3 of the Income Tax Act in 
circumstances u’licre he i.s really exercising the duties 
of an Income Tax Officer under fl. 23, sub-s. (2) of the 
Act and is in elTect calling upon the assessee to give 
evidence to support the original return made by him, 
a week’s notice to the assessee to show cause why 
additional asse.ssment should not be imposed upon 
him without specifying eny particular day on Avhich 
th“ assessee could appear before the C^'nimissioner and 
produce his evidence, does not amount to reasrnable 
opnortimitv within the meaning of s. 33 of the Act. fp. 
1015. col. 2.1 ^ ^ 

FACTS appear from 84 Iiid Cas. /92. 

Messrs. K. P. Jaynsival and A. P. 
Upadhya, for the Appellant. 

The Government Advocate, for the 
CroAA’n. 


JUDGMENT* ^ 

Miller, C. J.— The only question of 
any substance for determination in this 
case is AA'hether the Commissioner of 
Income-tax Avas justified in the cir^m- 
stances in ordering the Inconie Tax Officer 
to issue a supplementary demand upon 
the assessee piiroorting to act tinders. 33 
of the Indian Income Tax Act, 1922. 
What happened was that the ass'^ssee on 
the 25tb Mav 1923 ^vas assessed to income- 
tax. The Income Tax Offic'’rs ascertained 
suhsequentlv that he owned certain house 
propertv and communications took place 
Avith the assessee calling attention 
house in Patna, a house which he had i^n 
Allahabad and another house Avhicn n 
had at Solon or in that neighbourbooa 
in the Himalayas. Some correspondence 

took place between the ^uutirnissionw 
Income-tax and the assessee in which tn 
latter pointed out that he had 
into his house in Patna at the enff pf 
1923. that his house in the 
was in a Native State and not sn j ^ 
taxation in British India and fha 
regard to his house in Allahabad he 

understood that that being m 
province, w&s being taxed tbers ^ 
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^equently he had not included it in his 
return. In the result on the 13th December 
1923 the Oommissiouer of Income Tax 
wrote to the assessee tiiat it had been 
ascertained that the annual letting value 
of his house at Allahabad was Rs. 2,400 
and he requested him to show cause under 
s. 33 of the Income Tax Act why a sum of 
Rs. 2.400 should not he added to his income 
for the purpose of assessment for the 
past financial year. It will be observed 
that in that letter, which is dated the 
13th December, the Income Tax Commis¬ 
sioner gave Mr. Sinha exactly a week in 
which to reply to his letter. He did not 
make any appointment nor did he fix a 
place or time of meeting so as to give 
Mr. Sinha an opportunity of producing 
evidence before him or being heard within 
the meaning of s. 33 of the Income Tax 
Act and the question which we have to 
decide in this case is whether by that 
letter of the 13th December and by the 
subsequent order of the Commissioner made 
on the 22nd December the assessee was 
given a reasonable opportunity of being 
heard within the meaning of the Act. The 
section provides that the Commissioner 
may, of his own motion, call for the 
record of any proceeding under this Act 
which has been taken by any authority 
subordinate to him, or by himself when 
e.xercising the powers of an Assistant Com¬ 
missioner, under sub-s. 4 of s. 5. The 
second clause of the section provides that 
on receipt of the record the Commissioner 
raiy make such enquirv or cause such 
enquiry to be made and, subject to the 
provisions of this Act, may pass such 
orders thereon as he thinks fit. It must 
be conceded that an enquiry was made 
under sub-s. 2 of s. 33 and that enquiry, 
which consisted partly of correspondence 
with Mr. Sinha and partly of enquines 
made from other sources resulted in the 
information that this house was of the 
annual value of Rs. 2,400, and that having 
been done, then it was within the com¬ 
petency of the Commissioner to pass such 
orders thereon as he thought fit. Rut 
there is a provision at the end of the 
section which says “Provided that he shall 
not pass any order prejudicial to an 
assessee without hearing him or giving 
him a reasonable opportunity of being 
heard.” What happened was ^is. On 
receipt of the letter of the 13th December 
Mr, SinUa, who is a meinhor of the Exe¬ 


cutive Council of this Province, and who 
was on tour at the time, replied on the 
20th December stating in effect that he 
was permanently residing in his house 
at Allahabad for many years and all pay¬ 
ments in connection with his house used 
to be made there; that he had been under 
the impression that the same system con¬ 
tinued but that a nephew of his was now 
living in the house and was looking 
after the establishment there “but if on 
the ground that Income-tax is to be paid 
by a person where he ordinarily resides 
the payment in Allahabad was stopped I 
shall have no objection to your assessing 
me on the assessed value of my Allahabad 
house.” If the matter had ended there I 
think there might have been some ground 
for stating that the order passed by the 
Commissioner after the receipt of that 
letter was fair and reasonable but the 
letter goes on “I return to Patna on the 
2ad January and shall then write to you 
definitely on the subject. In the meantime 
I have written to my nephew making 
enquiries about the matter. I may say 
at the outset that where an order is 
passed by the Comaiissioner under s. 33 in 
circumstances such as the present, that is 
to say in circumstances where he is really 
exercising the duties of the Income Tax 
Officer under an earlier section, namely, 
s 23, sub- 3 . 2 of the Act, and is, in effect, 
calling upon the assessee to give evidence 
to support the original return made by 
him, then I think that a week s notice 
or 8 days’ notice, as was the case here, is 
certainly not sufficient time, but it vvill 
be observed from Mr. Sinha’s letter that 
he certainly considered that he would te 

<riven a further opportunity of considering 

Uiis matter because he said thait he would 
be back in Patna on the 2nd Januaiy 
and he would write to the Commissioner 
then defintely upon the subject. There¬ 
fore he was certainly under the impression 
that he would be given a further oppor¬ 
tunity of considering this matter and of 
deLitely putting his views before the 
Commissioner. That opportunity, however 
Ua wflQ never ffiven because on receipt of 
hiq letter which was written on the 20th 
CommLioaer passed the order on the 

22nd directing the Income tax 
i/sue a supplementary demand. On the 
iQ^Vi Tanuarv the demand having pre- 
sumabirireen received Mr. Sinha wrote to 
the Commissioner of Income Tax in coa-^. 
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tirination of his previous letter and said 

that no assessment had been made recently 

on his Allahabad house for the purpose 

of Income-tax, and that whilst this was 

so, the facts and circumstances of tlie 

case were not yet fully made known to 

the Commissioner and Mr. Sinha was not 

quite sure that his Allahabad house was 

liable for assessment and he said that it 

would be in the interests of justice if the 

Commissioner would kindly give him an 

opportunity of stating his views before 

he passed any final orders on the subject. 

In answer to this the Commissioner wrote 

back and said that he had finally dis- 

♦ 

posed of the matter on the 22nd Decem¬ 
ber and he had no power to review his 
order and he refused to consider the matter 
any further. As I have already sai<l it 
seems to me that the only question is 
whether the notice given on the 13th 
December and the subsequent order made 
on the 22nd December were justified 
having regard to the provisions of s. 33. 
I do not think that any reasonable oppor¬ 
tunity was given at all to the assesses 
in this case either to present his case or 
to come and place his evidence before 
the Commissioner. He was given a week 
in which to reply. He said what in effect 
amounts to this that he had no objection 
to the assessment at the rate claimed but 
that he would write again definitely about 
the matter in a short time and meantime 
he would consult his nephew who was 
living in the house. On receipt of that 
letter the order was passed and no oppor¬ 
tunity at all, certainly no reasonable 
opportunity within the meaning of s. 33, 
was, in my opinion, given to the assesses 
to put his case before the Commissioner, 
because the order was passed without in¬ 
forming the assessee what he proposed to do. 
The case of the assessee is that this house 
in Allahabad is really owned by him as 
a member of a Hindu joint family and 
under the provisions of s. 14 of the Act 
the tax shall not be pa 3 "able by an assessee 
in respect of any sum which he receives 
as a member of a Hindu undivided 
family. It may be quite true that on the 
13th December when Mr. Sinha wrote to 
ip.e Income Tax Commissioner this matter 
was not present to his mind. The enact¬ 
ment is a recent one. It found place for 
the first time in the Act of 1922 but at the 
^inie up to that time the assessee 
um no maonable opportunity of 


going into the matter and it is not sur¬ 
prising that at the end of a week only 
he did not discover that this house being 
owned not by himself in his personal 
capacity but as a member of a Hindu 
undivided family, was not subject to 
assessment as against him personally at 
all. As I have already staled I do not' 
think that the notice given in this case 
was reasonable within the meaning of 
s. 33 and that an opportunity ought to be 
given to the assessee to place his case 
before the Commissioner before any order 
is finally passed. The sum is a small 
one in this case. In addition to the cost 
of printing the paper-book and the deposit 
whicli the petitioner is entitled to get 
back, I think that the hearing fee should 


be assessed at 5 gold mohura. 

Foster, J*— I agree. 

z. K. Order accordingly. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Execution of Deckee Appeal No. 

4 OF 1925. 

March 31, 1925. 

Present: —Mr. Dalai, A. J. C., 
and Mr. Wazir Hasan, A. J. C. 

KALIMUDDIN - Judgment-Debtor— 

Appellant 

versus 

TATA INDUSTRIAL BANK, Ltd., 
LUCKNOW—Deckee-Holdeb— 

ResroNDENT. 

Civil Procedure Code (Act V of s. 11, 0. XXI, 
r. m, 0. XXII, rr. S, 4. 8, 10, IS-Executionof decree 
—Amalgamation of decree-holder Bank with anotner 
Bank —Application by latter for suhstilution,^^^^ss^ 

of — Application to execute decree under 0. XXI, t. Jo, 
maintainability of —Res judicata. . 

A decree was obtained by the Tata Industrial Ban , 
Ltd., but in the course of execution proceedwga ^ 
application was filed by the Central Bank of In i 
requesting that its name may be substituted in plaa 
of the Tata Industrial Bank on the groimd that tfie 
latter Bank had merged in the Central B^k an 
its rights and liabilities were represented by tne 
Central Bank. This application purported to be unaw 
0. XXII of the C. P. C.. and was dismissed on me 
ground that rr. 3 and 4 of that Order were not applic¬ 
able to execution proceedings and that the . 
not one of assignment during the pendency of ex 
proceedings so as to be covered by r. 10 of ‘ 

Subsequently the Central Bank« ,i - 
3 xccut ion of the decree under O. XXI, r. 

fl) that the dismissal of the 

ion made imdw 0 . XXH Of the Code dut 
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not bai’ the mahitonanoe of the subsequent applica¬ 
tion under r. 10 of 0. XXI of tlie ; [p. 1017, col. 

^•3 

(21 that on the ainalgaination "f the Tata Iiulustvial 
Bank with the Central Bank of Imlia liiere was a valid 
transfer of the deereo from the former to the latter 
Bank and that the latter Hank was entitled to execute 
the decree, [p. 1017, col. 2.J 

Appeal against an oi\ler of the Addi¬ 
tional Subordinate Judge, Lucknow,- dated 
the 18th December 1921, in Execution Case 
No. 107 of 1924. 

Messrs. NiamaiuUah and Alt Zahecr, for 
the Appellant. 

Messrs. Bishambhar Nath Klianna and 
Ishwari Prasad, for the Respondent. 

JUDGMENT.— The Tata Industrial 
Bank Ltd., Lucknow had obtained a decree 
against one Kalim-ud-din. Execution was 
taken out by the Tata Industrial Bank and 
subsequently during execution proceedings 
an application was tiled by the Central 
Bank of India requesting that its name 
may be substituted in place of the Tata 
Industrial Bank on the ground that the 
latter Bank had merged in the Central 
Bank and all its rights and liabilities were 
represented by the Central Bank. This 
application for substitution was taken to 
be under O. XXII, and the executing 
Court of the Additional Subordinate Judge, 
Lucknow, dismissed it on the ground that 
provisions of O. XXII, rr. 3, 4, and 8 did 
not apply to execution proceeding as laid 
■ down in r. 12 of that Order. It was also 
not a case of assignment during the 
pendency of the execution proceedings as 
would be covered by r. 10. The application 
was made on 15th December 1923 and dis¬ 
missed on 19th January 1924. 

Subsequently on 27th August 1924 the 
Central Bank of India Ltd. applied^ for 
execution of the decree under O. XXI, r. 
16. This application was granted and 
hence Kalimuddin judgment-debtor has 
appealed. Two grounds of appeal were 
argued before us :— 

(1) that the order of 19th January decid¬ 
ed that the Central Bank of India had no 
right to execute the decree and that, there¬ 
fore, the lower Court’s present order was 
barred by the provisions of s. 11, C. P. 0. 

(2) that there had been no transfer of 
decree as is required by C. XXI, r 16. 

The learned Subordinate Judge has ex¬ 
plained why he dismissed the previous ap- 
. plication on 19th January 1924. He did 
not consider it as one brought under tlia 

provisions of 0. XXI, r. 16 and the ques- 


loir 

tion decided by him was one under C. 
XXII. There was, therefore, no previous 
liiiding such as is alleged ijy iJie ap|iellniil 
that the Central Bank, Ltd., was not entitled 
to execute the present decree. 

We think that there has been a proper 
transfer. Tliere was an agreement between 
the two Banks that the assets of the Tata 
Industrial Bank be transferred to the Cen¬ 
tral Bank. This agreement was contirined 
by two resolutions (Ex.s. 1 and 2) of the 
Tata Bank. The effect of these resolutions is 
explained by the Bombay High Court in the 
case of Kaikbushnt Niisserivanji CJianda- 
bhoy V. Tala Indvstrial Bank Ltd. {!). 
There was a conditional agreement of July 
5th 1923 which provided for the transfer 
of the wliole business of the Tata Bank to 
the Central Bank, j)rovided the Tata Bank 
share-holders passed effective resolutions 
for the voluntary winding up of the Bank 
and the appointment of liquidators to cany 
out the transfer mentioned in the agree¬ 
ment. Under that agreement the whole 
of the assests of the Tata Bank were to be 
transferred to the Central Bank which under¬ 
took to satisfy all the liablities of the Tata 
Bank and to keep the Tata Bank, its liqui¬ 
dators and contributories, indemnified 
against all such liabilities. Exhibits 1 
and 2 are the necessary resolutions i>assed 
by the share-holders of the Tata Bank for the 
voluntary winding up and by a separate 
resolution liquidators were aj)pointed to 
adopt the conditional agreement and carry 
it into effect. The liquidation was to be 
carried out under the provisions of s. 213 of 
the Indian Companies Act and was of an 
entirely different nature to an ordinary 
liquidation in which the liquidators would 
have to realise the assets of the Company, 
and conduct other affairs of the Company 
until the surplus assets, if any, Avere distri¬ 
buted am«)ng the share-holders and a final 

dissolution could be declared. The resolu¬ 
tion of the Tata Bank amounted to an 
a.ssignment in writing of the decree against 

Kalim-ud-din. i, i a 

The argument of the appellant s learned 

Counsel that the Tata Bank had still a 

separate exi.stence and was represented by 
ils liquidators must fail in view of the 
neculiar position of the liquidators who 
were given noauthority by ihe shareholders 
to realize the assests of the Bank. The assets 
of the Company could be realized only by 

(1) 80 Ind Cas. 515; 48 B. 471; 26 Bom. L. li. 237j 
(1924) A. I. R. (B.) 339. 
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the Central Bank. In ordinary language the 
two Banks were amalgamated. A portion 
of s. 1007 Vol. 5 page 584 of Ilalsbury's 
Lawsof England may Ije usefully quoted: — 

“ To constitute amalgamation there must 
be a l)lendingof substantially two or more 
existing undertakings into one underlaking 

.It is not necessary that a resolution for 

winding up sliould refer to amalgamation 
in order to constiuite a winding up foi- the 
purpose of amalgamation, but the purpose 
of the winding up may be gathered from 
the whole of the circumstances which result 
in amalgamation." 

In the present case the special resolution 
of winding up clearly indicates the result 
of an amalgamation of the Central Bank. 

We are of opinion that the lower Court 
■was correct in proceeding with execution on 
the application of the Central Bank and 
dismiss this appeal with costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT, 

Civil Revision No. 43 of 19:^5. 

May 29, 1925. 

Present;—Mr. Justice Sulaiman. 
BHAKTA SHIROMANI alias BACHCHA 

D E F E N D A N — A P P LIC A N T 

versus 

SEETALj NATH— Plaintiff—Opposite 
' Party. 

Master and servant—Discontinuance of service^ 
Dismissal—Servant, luhether entitled to wages. 

Whea a servant, whose wages are due periodically, 
80 conducts himself that the master is justitied in 
discharging him without notice, he is not entitled to 
be paid any wages for that portion of time during 
whicli he has served since the last payment of wages, 
[p. 1019, col. 1.] 

The contract is that the sen*ant should perform his 
part of the contract for the whole period for whicli 
wages are paid and if he fails to perform his 
part of the contract or is rightfully discharged at any 
intervening period between the dates when his wages 
are due, he can recover nothing for the broken period 
of 88^^'icc. [t6td.] 

Civil revision from an order of the Judge 
of the Court of Small Causes at Allahabad, 
dated the 5th March 1925. 

Mr. FhaQwati ShankeVy for the Applicant. 

JUDGMENT,— This is a revision from 
a decree of a Court of Small Causes. The 
^plaintitf came to Court on the allegation 
’ that h© yfas employed as a compositor in 


the defendant’s press at a salary of Rs. 17 
per month and that he was dismissed on 
the 20th of Jaiiuarv 1925 without notice. 
He claimed the pay for the twenty days 
he served and an additional pay for fifteen 
days as he was fli.'missed without previous 
notice. The suit was contested by the de¬ 
fendant and all liability was denied. The 
learned Judge of the Court of Small Causes 
has granted tlie plaintilf a decree for his 
pay for twenty days and dismissed the rest 
of the claim. 

The findings which I must accept are as 
follows:—The plaintiff worked in the de¬ 
fendant's press up to the 20th of January 
on which date at about 12 o’clock he hav¬ 
ing got fever disappeared from the press 
without applying for leave. He did not 
turn up for 5 or 6 days and as he had dis¬ 
appeared without leave or sanction and 
had left the work the defendant was much 
irritated and dismissed him. The Court 
below finds that the plaintiff committed 
default paid the defendant was justified in 
dismissing him. In spite of this finding 
it has granted the plaintiff a decree for his 
wages for 20 days. 

As I have said, it was admitted by the 
plaintiff in the plaint that he was engaged 
on a monthly salary of Rs. 17. On the 
findings he left the work without leave 

and without sanction of the defendant and 

did not turn up for 5 or 6 days. The de¬ 
fendant was justified in dismissing him. 
If the conduct of the plaintiff was such 
that it justified the defendant in dismiss¬ 
ing him before the expiry of the month the 
plaintiff, in my opinion, was notentitled to 
his salary for even the broken period for 
which he had served. 

In the case of Rughoonath J)oss v. Mr. T. 
Hall (1) although the claim of the servant 
for wages for the broken period during 
which he had served was allowed it wM 
pointed out that he would not have got it 
if the master could prove that the dismissal 
was justifiable. 

In the case of Ralli Brother v. 

Prasad (2). Tudball. J., held that an office 
clerk engaged on a monthly salary was not 
entitled to any salary for the ? 

portion of the month in the course of which 
he left the service whithout the consent oi 
his employer. , . . , 

The present case is certainly distin^ish- 
able inasmuch as the plaintiff here did not 

(1) 16W. R.60. , 

(2) 18 lad. Cas. 699; 35 A. 132; 11 A. L. J. HH* 
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actually leave the service but left the work 
■which justified the master in dismissing 
him. But the English Law governing the 
rules and liabilities of master and servant 
is to be found in Smith's Law of Master 
andServant, Sixth Edition, pages IfiD-172. In 
the absence of any statuiory provisions in 
India the Common Law of England, woidd 
prevail. It is there laid down that “wiien 
a servant, whose wag'^s are d ie perio lCal- 
ly, so conducts himself that the master is 
justified in discharging him without notice, 
he is not entitled to be paid any wages for 
that portion of time during which lie has 
served since the last payment of wages. 
That is to say if a servant wliose wages 
are only due yearly, absconds from his 
master or is rightfully discliarged before 
the expiration of tlie year he could recover 
nothing for services rendered previous to 
such departure or discharge. And the 
same principle would ai'ply to the case of 
a quarterly monthly or weekly liiriiig " d he 
governing principle seems to be that the 
contract is that the servant should perform 
his part of the contract for the whole period 
for which wages are paid and that if he fails 
to perform his part of the contract or is 
rightfully discharged at any intervening 
period betw'een the dates when his wages 
are due he can recover nothing for the 
broken period of service. The learned 
author cites several English cases wliere it 
was held that servants who have been 
rightly discharged and have afterwards 
sued their late masters for wages have 
failed to recover anything. , • . # 

I am, therefore, of opinion that in view of 
the findings of the Court below that the 
default was committed by the plaintiff and 
that his master was justified in di.«missing 
him the, plaintiff was not entitled to recover 
the wages for even twenty davs during 
which he had served. The judgment of 
the Court below, therefore, is not accord¬ 
ing to law. I allow the revision and set 
aside the decree of the Court below and 
dismiss the suit. As the applicant pro¬ 
fesses to have contested the suit mainly 
on principle, I direct that the parties should 
bear their own costs of this application and 
in the Court below. . „ , 

z. K. Revision allowed. 




LAHORE HIGH COURT. 

LnTi'KR.s BaTent Ai’Pe>l No. 30 of 1023. 

February 5, 1925. 

Present :—'S\v. Justice .''cmi-Sinilli and 
Mr. Justice Martineau. 

FAZAL L)AD A.\L) oTHi’-KS—lh.AiNTir-i-s 

—Apfell.vnts 
versus 

UMAU BAKHSH and a.noi iikk—Defh.nd.'.nts 

— Rf.SI’uVDEN f'S 

Ap'yc-il, scenn I - h'iii'lin'} of fort whether hitaliiig. 

A timliui; <>£ f let ■'! uinm a <'viilc m'e 

oaniiol \>c coiitrsled in sccuiul il. []). 10:0, c I. 1.] 

Letters Patent Appeal from the jiKlgment 
and decree of ^Ir. Justice LeKoshignol, 
dated the 11th December 1922. 

ilr. Muk-and Lai Puri, for the Appellants. 

Jlr. Nanak Chand, for the Respondents, 

JUDGMENT.— PlaintilT-appellant sued 
his half brother. Umar Hakhsh, for posses¬ 
sion of a plot of land which he claimed 
to he his property and upon which lie said 
the defendant l>ad built a house. 

The Subordinate Judge dimissed the 
suit and on the 29th March 1921. Naiyab 
Sadullah Khan dismissed the plaintills 
appeal On the 28th June 1921 plaintiff 
filed an application for review before the 
same ofiicer, who on the 3rd August, 
directed that notice should issue to the 
oZTside and. on the 20th February 1922 
Mir Gliulam Yazdani granted the ajiplica- 
tion for review and the appeal was re¬ 
heard and Lala Diwan Chand. his succes¬ 
sor on the lUh March 1922, accepted the 

appeal and decreed the Plaintifi’s suit 

^From this order Umar Bakhsh filed a 
second appeal in this Court which was 
heard by a Judge in Chambers, who accept¬ 
ed the appeal as he was under the impres- 
that the application for review had 
made to a Judge other than the 
. who had passed the decree. From 
3 order an appeal has been filed under 
in fHp Ij6tt6rs Pfltpnt, 
lls urged that the Judge in Chambers 
fie a mistake in thinking that the 
dication for review was made to a 
gf other than the one who had passed 
order As a matter of fact the appli- 
ion iwis made to the same J udge, namely 
Nawab Sadullah Khan who himself 
. TNtice to issue to the other side, 
f J,tl"e in Chambers also incidentally 

one day late, but it appears 
i WO days were occupied by the appli- 
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cant in obtaining a copy of the decree 
sought to be reviewed and he was entitled 
under s. 12 of the Limitation Act to de¬ 
duct those two days in computing the 
period of limitation prescribed for his appli¬ 
cation for review. The application was, 
therefore, Avithin time. 

^Ve have, therefore, heard Counsel argue 
the second a])peal upon its merits. The 
review Avas granted on the ground that 
the Judge, Avho dismissed the appeal from 
the order of the Trial Court, had omitted 

to consider certain documentarv evidence 

% 

Avhich A\*as on the record. Lala Diwan 
Cliand, Avho accepted tlie appeal and 
Avho.se order Ave are considering has fully 
considered tliis documentary evidence and 
has based his decision thereon and upon 
tlie fact that the plaintiif s house is near 
the site in dispute whereas the defendant’s 
house is at some distance from it. 

The finding is one of fact, l)ut Mr. 
Nanak Chand contends that the documen¬ 
tary evidence relied upon is inadmissible 
as against his client. No such objection 
Avas taken in the grounds of appeal. It 
is merely stated that the evidence is in¬ 
conclusive, that the defendant-appellant 
is no party to the documenis, and that 
they do not affect his title, (n our opinion 
all these documents are admissible under 
s. 13 of the Evidence Act. The finding is, 
therefore, based upon evidence and cannot 
be contested in second appeal. 

We, therefore, accept the appeal from 
the order of the Judge in Chambers and 
set aside his order and restore the order 
of Lala Diwan Chand Avith costs through¬ 
out. 

z. K. Appeal accepted. 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 3 of 1925 

May 20, 1925. 

Presenf;—Mr. Justice Adami and Mr. 

Justice Kulwant Sahay. 
HANSRAJ SANGEOIII and others— 

J udgment-Dbbtors—Appellants 

versus 


JOGESHAR PRASAD and another— 
Decree-Holders—Respondents. 

. Civil Procedure Code (Act V of 1908), s. US, C 
r. 90—Execution of decree—Sale, application I 
set aside—Compromise- Time fixed -for vavmem 
mether om.beextended. 


When in the course of proceedings taken by & 
judgment-debtor to set aside an execution sale, a 
Ciimpromise is arriA’ed at between the decree-holder, 
tlie judgment-debtor and the auction-purchaser that 
on payment of the judgment-debt within a prescribed 
period tlie sale shall stand cancelled, Avhile upon 
failure to make the payment within the period fixed 
the sale sliall stand confirmed, time must be taken 
to have been made of the essence of the contract and 
the Court has no power to extend the time fixed for 
j)aymeiit except by consent of all the parties con¬ 
cerned. [p. 1021, cols. 1 & 2.] 

Appeal against an order of the District 
Judge, Monghyr. dated the 26tli Septem¬ 
ber 1924, confirming that of the Subordinate 
Judge, Monghyr, dated the 27th January 
1923. 

Mr. Stibal Chandra Mazumdar for Mr. 
Lai Mohan Ganguly, for the Appellants. 

Mr. Brij Kishore Prasad, for the Respond¬ 
ents. 

JUDGMENT. 

Adami, J.— On the 28th August 1924, 
while an appeal was pending before the 
District Judge of Monghyr, the parties came 
to terms, and it AA'as agreed that, if the pre¬ 
sent appellant, the judgment-debtor, de¬ 
posited in Court in favour of the decree- 
holder, the present respondent, the full 
amount of the decree including the costs of 
the appeal within 15da5’3 from that date, 
that is to say, by the 13th September 1923 
the appeal would be allowed and the sale 
held in the connected execution case would 
he set aside. If the money AA^as not deposit¬ 
ed Avithin the time alloAved, then the appeal 
Avoiild be dismissed and the sale would 
stand confirmed. 

Accounts hid to be made up and w’ere 
ready on the 4th September. On the 13th 
September the date on which the sum 
should have been deposited by the judg¬ 
ment-debtor, the latter filed a petition 
asking for a short extension of time for the 
deposit of the amount. The order passed 
was that the petition should be put up on. 
the 15th September, which was the date 
Avhich had been fixed by theleamed District 
Judge for dealing with the case. No de¬ 
posit was made until the 19th September, 
Avhen a petition Avas filed on behalf of the 
judgment-debtor paying that the sum of 
Rs. 823-1-9, Avhich w'as brought to Court 
that day, should be ordered to be deposited 
Avith the nazir. The District Judge passed 
the order that the appellant might deposit 
the amount and produce a chalan by the 
23rd September. On the 23rd Septeml^r 
an order Avas passed that the case should be 

put up on the 25th. On this latter date au 
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■order was recorded that the amount had 
•been deposited on tlie 22nd as shown by a 
chalan. On the 26th the leanie»l District 
Judge heard the Pleaders on botli sides 
.and held that, as the judgment-debtors Iiad 
failed to deposit the money witliin the time 
ordered by the Court, the a]>peal must be 
dismissed with costs, and tlie sale must 
stand confirmed as liad lieen ordered. It 
.is against this order that the present appeal 
has been laid before this Court. 

It is contended that the learned District 
Judge by his order of the llltli September 
and also by his order of the 13th September, 
allowed an extension of tlie time and that 
he had power so to order an extension, and. 
-therefore, the depositing of the ilecretal 
amount on the 22nd September, fulfilled 
all the requirements of the agreement and 
the sale should have been set aside. In 
the order-sheet there is no order for ex¬ 
tension of time; there are orders that an 
inquiry should be made whether the amount 
had been deposited or not, and vvhen the 
appellant brought the money into Court 
and asked leave to deposit it, the learned 
District Judge allowed the deposit, but he 
did not express that by that deposit the 
terms of the agreement would be held to 
have been fulfilled. The question is whether 
the learned District Judge would in any 
case have jurisdiction to allow an extension 
of time having in view the terms of the 
agreement reached between the parties, and 
whether time was of the essence of the con¬ 
tract. Several cases have been put before 
"us in which it has been held that, wliere 
there has been aconsent between the parties 
the Court has ])ower to grant relief against 
forfeiture and to extend the lime for this 
purpose. But the present case is not a case 
of relief against forfeiture. In the case of 
Kandarpa, Nag v. Banwari Lai Nag (1). 
Mookerjee, Acting C. J., laid down, after 
considering, the case-law on the subject, 
the principle which governs cases like the 
present one. From the cases he exanimed 
he laid down the principle that time is of 
'the essence of the agreement, when, in the 
course of proceedings by the judgment- 
debtor to set aside an execution sale, a com¬ 
promise is made among the decree-holder, 
judgment-debtor and execution-purchaser 
'that on payment of the judgment-debt 
within a prescribed period, the sale sbali 
stand cancelled, while upon failure to make 

(1) 60 Ind. Oas. 864; 33 0. h. 3. 244. 
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such i-nymeiil tlie sale shallstand eonlirmed. 
He said, ‘•in sneii rases, .'is llie ))arties 
intended in the first conception of the 
agreement to make time tiie e.ssence of 
the contract, the (’onrt would not be 
competent io extend the lime, c-\eept by 
consent of ail the ])aities conceuied.” 
That principle must ho apjdied in the 
present case, and 1 am of opinion that the 
District Judge had not the ])ower to extend 
the time which had been settled and agreed 
upon by the petitioners. As I have said 
before, the cases relied on hy the learned 
^*akiI for the appellant.s are cases where 
the question was one of relief against for¬ 
feiture, and in the present case that (piestion 
does notarise. 1 thus find tliat the learned 
District Judge was corieel in iinding that 
the appellants ha<l not observed the terms 
of their agreement and, thei’efore, could not 
claim to set aside the sale. 

Therefore, I would dismiss the api)eal with 
costs. 

Kulwant Sahay, J, I agree. 

z K. Aj/peal di/iminscd. 


ALLAHABAD HIGH COURT. 

First Api’jiAL fkom Order No. 11)2 of 1924 . 

May 21, 1925. 

Present:—Mr. Justice Sulaimaii and 
Mr. Justice Daniels. 

LAKHAN SINGH AND akotuer— 
Plaintiffs —A pfellants 
versus 

BABU RAM— Defendant—KesponDENT. 
Civil Pi'ocvdtivc Code OTcI I’ of UMiSi.s. 151, 0. XLl, 
m JS,J5—Siiit decided on merits—Appeal—Remand 
order' Ictjality of—Procedure. 

A case should not t)e reinnudcd for re-trial when the 
Trial Court has really disposed of it on the merits. If 
in such a case tlie Appellate Court considers that it 
oujfht to have u Iinding on some is.sue or issues 
wliich the Trial Court has not docided, it can always 
remit issues under 0. Xbl, r. 25, of the C. P. C., hut 
it is not legitimate for an Appellate Court to send 
back a ease from its Hie merely because it differs 
radically from the conclusions of the Court below on 
tlie facts or because it considers that the discussion 
of the evidence in the Trial Court’s judgment is 
inadequate. Ll>. 1022, col. 2; p. 102.1, col. 1.] 

\ preliminary decree was passed m a redemption 
suit and thereafter the Trial Court went into the 
accounts and holding that the mortgagee had not 
kept complete or clear accounts accepted the accounts 
Hied by the plaintiff which were prepared on the basis 
of the Prtt lean’s papers. On appeal the Appellate Court 
thinking that the Court of lirst instance had not gone 
uroDcrlv into the accounts and had decided the case 
m a summary and unsatisfactory manner remanded 
the case with the direction that the accounts should 
•be gone into again and that the objections advanced 
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liy the mortgagee sliouUl l>e dcf'idec! after franiing 
•\S5»ies a? regards them: 

//. il, tli.'t it was the duty of Appellate Court to 
go iul ' th'.‘^lU>•^tt"n of areijiinls itsedi aiui lu Jiiid (.ut 
wli U aii.'iiiut was actually due I'lllu ( laiutiii' on the 
evid'-iK'O tlial was ooto.eit, atid that it had uo j.nvver 
to ivmand tlio cas- after the lii'sl C' Urt liad alreadv 
expressed its opinion el 'urly on the reiiahility of 
tlio aecoimt books produced bv the mortg:ig:'e. jj). 
lU2-\ col. 2.j 

Fiisr appeal from an onler of the Ad- 
Dislrh't Jip.lge, Bareilly, dated the 
22ad Septfciuljer 11)24. 

Dr. .V. C. for the Appellants. 

Dr. .1/. L. Ad'trwdo, for the liespondeiit. 

JUDGMENT. 


Sulaiman, J.—This is a plaintitfs’ 
appeal arising out of an order making a 
decree liiial. The original suit was one for 
redemption and it was decreed with the 
direction tliat the accounts would have to be 


taken before the preparation of the final 
decree. Certain account-books have been 


filed by tlie mortgagee while tlie suit was 
pending and certain other statements of 
accounts were filed when the proceedings 
relating to the preparation of the final 
decree were started. The plaintiifs also 
filed copies of the paaca7-i's pupers. Tlie 
learned Subordinate Judge came to the 
conclusion that the account-books relied 


upon by the mortgagee were absolutely 
unsatisfactory and iinrelial)le. He criticised 
them as being no better than Avaste paper. 
He thought that the mortgagee had not 
kept complete or clear accounts at all. 
He found that ihe mortgagee had not 
placed before the Court any proper account 
showing the actual colDctions made by 
him. Then he held that in the absence of 
proper accounts he could not but accept 
the accounts as filed by the decree-holder 
which were prepared on the basis of the 
■patwari'h' papers. He accordingly passed 
a decree in favour of the plaintiffs for a 
sum of Rs. 3,5tt5-l-lU as being the amount 
due as soon as the mortgage-money 
was paid off. On appeal by the mort¬ 
gagee to the lower Appellate Court the 
lower Appellate Court thought that the 
Court of first instance had not gone 
properly into the accounts and decided 
the case in the summary and unsatisfactory 
manner. It felt that it was unjust to the 
mortgagee that accounts should be prepared 
on the basis of the gross rental and it 
accordingly directed that the accounts 
should be gone into again and the objec¬ 
tions advanced by the mortgagee should be 
dec?id94 framing issues as regards them. 


We are of opinion that the order of the 
lower Appellate Court cannot be upheld. 
The leariied l5ul)ordinate Judge had not 
dispoi^ed of the matter on a preliminary 
point but had expresse<I his opinion clearly, 
even lliough he miglit have been wrong, 
and had disposed of the ol)jections raised. 
When the learned Subordinate Judge was 
not satisfied that the accounts filed by the 
mortgagee Avere reliable and satisfactory, 
he was bound to acceirt the plaintiffs’ 
accounts (which were based on the patwart's 
papers) unless there Avas something in the 
judgment or decree to the contrary. The 
lower Appellate Court if it had itself gone 
into the question may have come to the 
conclusion that the opinion of the learned 
Subordinate Judge AA^as quite Avrong, but 
that has not been done at all. It has simply 


said that the Court of first instance has not 
gone properly into the accounts and has 
decided the matter summarily. We cannot 
accept that to be correct. It Avas the duty 
of the loAA’er Appellate Court to go into the 
question of accounts itself and find Avhat 
amount w^as actually due to the plaintiffs on 
the evidence that was before it. It has no 
power to remand the cases Avheii the First 
Court has already e.vpressed its opinion 
clearly on the reliability of the account-books 
produced by the mortgagee. It would not be 
fair to the First Court to ask it to re-consider 
its opinion and decisions. 

We, therefore, think that this appeal must 
be allowed We set aside the order of the 
lower Appellate Court and remand the case 
to that Court for disposal according to law. 
Costs of this Court Avill be costs in the 


cause including fees on the higher scale. 

Daniels, J.—I concur. I should like 
to add a word of caution to loAver Appellate 
Court against remanding cases for re-trial 
Avhen the Trial Court has really disposed or 
them on the merits. In such case if the 
Appellate Court considers that it ought to 
have a finding on some issue or issues whicli 
the Trial Court has not decided it can alwa} 9 
remit issues under O. XLI, r. 25, but it is 
not legitimate for an Appellate Court to 
send back the case from its file merely be¬ 
cause it differs radically from the conclu¬ 
sions of the Court beloAV on the facts or he' 
cause it considers that the discussion of tn® 
evidence in the Trial Court's judgment J3 

inadequate. 

z. K. Appeal allowed; 

Case remandedi 
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CALCUTTA HIGH COURT. 

Original Suit No. 415 of 1023 . 

Kebinary 25 , 1025 . 

Present: —Mr. Justice liucklaml. 
HARl MOHAN UHOSK-l’LAi.n iff 


versus 

SOURENDRA NA'l'Il MUTER 

AND OTHERS—DkFFNDAN »S. 

Practice—y?t jnomiSiiorn noU~Uii>jinal cause 
of action, U'hether can be rcluil on. 

Ill tt suit bused on a promissory n'do llie plaiiililT 
can be allowed to raise an issue proceedinji the 

orii^inal cause of action in the all “rnalive provided no 
prejudice would be caused to the defendant, [p. 1034, 
cols. 1 & 2.] 

Sir B. C. Mitter and Mr. S. C. Bose, for the 
Plaintiff. 

Messrs. La?i(;/ord Ja?)i€5, A.K. Roy and 
R. N. Sarkar, for the Defendant Sourendra. 

Messrs. H. D. Bose and Pankridge, for the 
widow Tarubala. 

Messrs. S. N. Bannerjee and A' C. Chatter- 
jee, for the other Defendants. 


JUDGMENT.— Tins suit is to reeover 
Rs. 42,858-5-1 the amount of principal and 
interest due on a promissory note dated 
the 9th December 1914. The promissory 
note is said to have been executed by 
Charu Chunder Mitter SiSkarta of the joint 
family, of which he Avas and the defend¬ 
ants were members. The defendants con¬ 
sist of Sourendra Nath Mitter, Satya Saiiti 
Mitter and Khokalal Mitter, nephews of 
Charu Chunder Milter, and Snmati jaru- 
bala Dassi, widow and administratrix of 

Charu Chunder Mitter. 

Stated broadly, the defences on he facts 
are as followsThe defendants, other than 
the widow, deny that Charu Chunder Mitter 
etecuted the promissory note asA-arfaana 
say that he did so on his own account and 
consequently they are not liable, llis 
widow supports the plaintiff and sajs th 

Charu Chunder was acting as fcarta in the 

transaction, if, on the other hana, le 
Court finds that he was not so acting but 
borrowed the money on his own a^^coun , 
then the widow submits that Sourendra 

Nath Mitter who is alleged to 
come the karta upon the death ot Charu 
Chunder Mitter, had no autlionty to pay 
interest on her account and that the suit is 

barred by limitation. , 

The point which 1 have now to de¬ 
cide has arisen upon issues being 
ed by the learned Counsel. 7 

the defendant Sourendra Nath 
Langford James submitted the following 

iflBUes:— 


1. Can the defendants Nos. 1, 2 and 3 be 
held liable on tlie ])romissoiy note? 

2. If so (n) \va.'=i the |)j'oniissoi‘y note 
executed 1)V Charu (’liunder Miltc-r as 
K'(ir(>i {>(\ho family and (i) did he iiuake 
the representations alleged in para. 2 of the 
l)lainl ? 

3. Had Sourendra Nath Mitter anthority 
to pay interest cither (<i) on behalf of 
the family or (b) on behalf of Taruiiala 
Dassi ? 

4. If the plaintiff is entitled to recover 
on the basis of the promis.soiy note, on 
what basis is the consideration for the 
jiromissory note to be calculated ? On be¬ 
half of the widow Mr. 11. D. Bose submit¬ 
ted this issue. 

(1) If Tarubala Dassi as representing the 
estate of Charu Oiunder Mitter alone may 
be liable, is the suit barred by limitation? 

And on behalf of the other defendants, 
Mr. Bannerjee submitted a furtlier issue 
under that numbered 2, viz: — 

(2c). Are such alleged representations 
binding upon the defendants Nos. 2 and 3: 
ami the additional issue ? 

(6). Are the defendants Nos. 2 and 3 

personally liable? 

The argument lias originated by reason 
of the first issue raised by Jlr. Langford 
James which is based upon the denial in 
the written statement of Sourendra Nath 
Mitter tliat the plaintiff ever had or has 
any cause of action against him. There are 
also statements in the written statement 
of the other defendants which would sup¬ 
port such an issue. That issue has been 
put forward to support the contention that 
upon the decision of the Judicial Com¬ 
mittee of the Privy Council in Sadasuk 
Jankidas v. Kishen Pershad (1) among 
other authorities, no one but the legal 
representative of Charu Chunder Mitter 
can be made liable upon this promissory 
note Sir Binod Mitter has argued that 
that decision does not preclude him from 
nroving that the promissory note Avas 
signed by Charu Chunder Mitter as/caWa 
an'd on behalf of the joint family, and that 
the money Avas borrowed on their account, 
nnrl in support of that contention he has 
referred me to Krishna NandNath Khare v. 


•rt Tnri (Hfl 216- IG C. G63; 29 C. L. J. 340; 17 A. 
23 M L T 258; 36 M. L. J. 426; 21 Horn. L. 
i' II P L R (P. C.) 37; (1919) M. W. N, 310: 
W 93h io L. W. 143; 40 I, a/33 (P, C,). ' 
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Baja Ram Singh (2) and Baisnah Chandra 
De V. B>imditan Dhor (3). 

It is unnecessary that I should decide 
that question now, but in order furtlier 
to meet the point, Sir Binod asked to 
be allowed on behalf of his client to raise 
the following issue : 

^Vas the advance made by the endorse¬ 
ment on the Government promissory notes 
of the face value of Rs. 35,000 referred to 
in the plaint made by Charu Chunder 
Mitter as karta of the family? 

The discussion thereupon proceeded upon 
the point as to whether or not upon the 
pleadings as framed, it was open to the 
plaintiff to proceed upon the original 
cause of action as so expressed. It has 
been contended that the plaint does not 
justify such an issue, but I have been 
referred on behalf of the plaintiff to Go/up 
Chand Marwaree v. Thakurani Mohokoom 
Kooarec (4) in which Mr. Justice Kennedy 
drew attention to the great power given 
in this country of raising the true issues 
between the parties and refers to the general 
principle that the existence of an unstamp¬ 
ed promissory note does not prevent the 
lender of money from recovering on the 
original consideration if the pleadings are 
properly framed for that purpose. Another 
more recent case cited is Knshnaji Narayan 
Parkhiy. Rajmal Manikchand Marwadi (5). 
The suit was brought on a hundi to recover 
Es. 675 and Rs. 35 as interest. It was 
alleged that the hundi had been dis¬ 
honoured and lost. The suit was decreed 
upon the original consideration. On appeal 
the District Judge confined the plaintiff to 
the hundi, which he said was the original 
cause of action, and he refused to allow 
the plaintiff to recover on the basis of the 
original consideration. On second appeal, 
it was held by the High Court of Bombay 
that it was open to the plaintiff to prove 
the loss independently of the note. So 
far as I can ascertain from the reports 
what the pleadings were in those cases, 
they appear to support the plaintiff. 

Those cases were cases where the note 
was inadmissible in evidence. There is no 
question of the note being inadmissible 
in evidence in the case which I shall have 

(2) 66 Ind. Oas. 150; 44 A. 393; 20 A. T.. J. 233; (1922) 
A. 1. R. (A.) 116. 

(3) 11 0. W. N. 139. 

. (4) 3 0. 314; 2 C. L. R. 112^; 2 Ind. Jur. 601; 1 Ind. 
Dec. (n. 8.) 787. 

. (5) 24 B. 360; 2 Bom. L. R. 25; 12 Ind. Deo, (s. 8.) 


to try. The matter which I have now to 
consider is, whether upon the plaint the 
plaintiff is entitled to rely on the alleged 
original cause of action. Whether there 
is a cause of action independently of the 
promissory note, is a further point which 
has been touched upon but will have to 
be decided hereafter, should the matter be 
permitted to be gone into. 

In the case cited, the Judicial Committee 
of tlie Privy Council pointed out that it 
would have been open to the plaintiffs to 
have framed their case in an alternative 
form and to have sued both on the hundis 
and alternatively upon the consideration. 
It was alleged by the appellants that the 
plaint in face embraced both these foims, 
but their Lordships were unable to accept 
their contention, which did not tippear to 
have been raised in the Courts below. 
Ill their opinion, the plaint was confined 
to an action brought upon the/lurtdis then> 
selves. 

This passage seems to indicate, in some 
slight degree, that their Lordships of the 
Judicial Committee would look with dis¬ 
favour upon the rigorous application of 
technical rules of pleading and that had the 
case been raised in the Courts below they 
would not have been averse from considering 
it upon final appeal. I cannot feel that the 
defendant would be prejudiced, and it does 
not appear that there are any further fads 
which should be pleaded, or perhaps I 
should put it in this way, that learned 
Counsel does not desire any opportunity to 
amend the plaint, and has not made any 
such application, though he has indicated 
that it might be otherwise were I to hold 
that on the pleadings as framed he was not 
entitled to raise this issue. 

1 cannot say that there is nothing in the 
plaint upon which this issue can be based, 
and I will allow it. 

As already observed, it is further object¬ 
ed that even though the plaintiff may be 
deemed to have pleaded the original cause 
of action, lie cannot rely upon it, in support 
of which I have been referred to the judg¬ 
ment of Sir Richard Garth, C. J., in Sheikh 
Akbar v. Sheikh Khan (6), but that point is 
one which w'ill have to be considered after 
I have heard the case. 

. z. K. Issue allowed to be raised. 

(6) 7 C. 256; 8 C. L. R. 528; 3 Ind. Dec. (>'. 8-) 
713. 
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CALCUTTA HIGH COURT. 

Original Civil Suit No. 445 of 1923. 

March (5, 1925. 

Present: —Mr. Justice Bucklancl. 

HARI MOHAN GHOSE— Plaintiff 

versus 

SOURENDRA NATH MITTER- 

AND OTHERS—Defendants. 

Negotiable Instmmcnts Act {XXVI of }:<Sl),3S. 20, 
27, 28—‘Promissory-note, suit on—Person whose name 
does not appear o?i note, whether liable — Debt 
borrowed by manager of joint Hindu family—Members 
of family, liability of—Hindu Law—Joint family- ■ 
Partition—Guardian of minor co-parcener, appoint¬ 
ment of, effect of. 

The appointment of a guardian of llie property of a 
minor member of a joint Hindu family does not 
operate automaticallv as a disruption of the family. 

[p. 1026, col. 1.] ’ , , 

It is of the utmost importance that tlio name of a 
person or a firm to be charged upon a negotiable docu¬ 
ment should be clearly stated on the face or on the 
back of tho document. It is contrary to all 
established rules that in an action on a Bill ot 
Exchange or a promissory-note against a person 
whose name properly appears as party to the iiislru- 
ment it should be open either by wayofclann or 
defence to show that the signatory was in realit\ 
acting for an undisclosed principal. Thereforo, where 
a person is to be bound by a negotiable instniinent 
made by his agent on his behalf liis name mu.st 
appear upon the iustrument as a person to be t)oumi 

thereby. Q). 1026, cols. 1 d: 2.j , 

The members of a joint Hindii family whose mune. 
do not appear upon a promissoiy-note cannot o 
made liable on it merely because the note is signcu 
by a person who is the kartaot the joint lamilj. iP- 

The karta of a joint Hindu family has the same 
authority to acknowledge a debt on behalf o 
family as he has to incur it and the acknowledg b _ 
need not be expressed as having been made in 
capacity of Aarfa. [p. 1028, col. 2.j 
In a suit to recover the ^ 'il 

note signed by the karta of a joint Hindu faim > 

opento the plaintifi to claim on i.' 

of action that the money was borrowed by t , 
for the benefit of the family and 
members of the family arc liable for re-paji 
the money, [p. 1027, col. 2.] . . 

In such a case an oral agreement by the . 

support the alternative cause of action may v-p . 
inasmuch as the agreement being not reduced t 
ing 8. 91 of the Jividence Act has no application to 

such a case. [p. 1028, col. 1.] „ - 

Sir B. C. Milter and Mr. i>. C. Bose, foi 

the Plaintiff. ^ 

Messrs. Langford James, A. A. Hojjf • 
N. Sircar, H. D. Bose, Panknge, b. i\. 
Banerjee and N. C. Chatterjee, for the 

fendants. 

JUDGMENT.-All that need be said 
by way of introduction is to he ^ 

my earlier judgment* on the ques 
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which ar.'se when learned Counsel .submitt¬ 
ed tlie i.ssues to be tried. 

The priiicijial ])oints argued are embodied 
in issues Xos. 1 and 7, but they will be 

more convenientlv considereil later. 

• 

There is no doubt whatever in my mind 
that Charu Chuiider Mitter entered into the 
transaction with the plaiutilr as karla of the 
family. 

Nor have I any doubt that tlie liability 
after his death was treated as a liability of 
the family which had the use of llie nuuicy. 


In support of these conclusions there is 
the oral evidence of the plainlill as (o the 
circumstances in which the loan was made, 
there are the payments by Sourendra Nath 
of interest endorsed on tlie note, and the 
correspondingentriesin the family accounts, 
tliere are a series of statements made by 
the parties contained in judicial records, 
and there are Sourendra’s own letters. 

I do not propose to state the material 
exhaustively nor need 1 consider it in detail. 
To mv mind it is overwhelming, and as 
against all this the defendants liave produc¬ 
ed nothing: they have not given evidence 
oil their own behalf, and as regards the 
defendant Sourendra he has not even the 
e.NOuse that at the time of the advance he 
was a minor. 


On behalf of liis clients Mr. Banerjee 
las argued that at the time of the Iransac- 
ion the family was no longer joint. They 

•prtainlv so regarded themselves and con- 
hmedtodo so till the 22nd March 1923 
ts the letter bearing that date from the 
Solicitor to the widow of Cham Ciumder 
Hitter to Sourendra Nath Mitter and the 
Haint in the suit for partition cslablisli. 

But notwithstanding these mailers the 
Doint has been persisted in and upon the 

around that certain members of llie family 

xeve minors, and guardians of their luo- 
oerty had been appointed under the htaluto 
before the execution of the promissory-note 
in suit The Statute places certain hmita- 
lions upon a guardian's power of disposing 
nf the ward’s property. It is contended that 
?L ^compatibility of the rights of a karta 
of a Hindu joint family to bind the minor 
members with the limitations imposed by 
the Statute upon a guardian s power o^t dis- 
cosing of the ward's property is such that 
Fpso /ucto the minor ceases to be a member 

'’^ThU ^“to me'M entirely novel doctrine, 
and to do learned Counsel jxistice he admithj 
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cd tliat the proposition could not be sup- 
l>orted by authority. I cannot conceive 
tliat a doctrine involving automatic dis- 
rupiioii ol' tlie family upon the apjioint- 
menl of a guardian of the property of a 
niifior member would not long ere this have 
found judiciul ex]>ression were it one that 

was V. eil-founded in law. 

d he further argument advanced on behalf 
of the defendants in support of the conten¬ 
tious embodied in issues Nos. 2 (6), (c) and 
6 is bused u]jon tlie doctrine as to necessity, 
but it is not one which in the ciicumstances 
of the esse can carry any weight. 

In the aljsence of any evidence to con¬ 
tradict it I have no hesitation in accepting 
the plaintiff's contention as to what took 

place at the time when the transaction was 
enteied into, buch evidence as regards 
necessity as the plaintiff gives is hardly 
required for it does not admit of argument, 
in view of the mass of evidence, that the 
nioncA went into the family coffers was so 
enteied in its books, and that interest was 

paid by the karta who succeeded Charu 
Chunder JJitter. 

In my opinion the foregoing contentions 
furnish no grounds upon which the defend¬ 
ant can avoid liability. 

A more substantiated plea is based upon 
the terms of the promissory-note It has 
been argued that the plaintiff is not entitled 
to lecover on the basis of the promissory- 
note except as regards the estate of the 
deceased executant in which case his widow 
alone 'vould be liable as representing his 
estate. The solution to this question de¬ 
pends upon the principles governing liabil¬ 
ity upon a promissory-note, and whether 
be such principles what they may, the 
kaita of a Hindu joint family may bind the 
members of the family by his signature 
alone, no other names appearing upon the 
document as those of persons to be charged 

Ihe leading authority on the point relied 
upon on behalf of the defendants isSadasuk 
Janki Das^ v. Kishan Pershad (1). That 

was a case in which it was sought to make 
the respondent liable upon a h^tndi accept- 
ey by hi8 agent. Their Lordships of the 
oudicjy Committee stated in the clearest 
possible teims that it is of the utmost im- 
portance that the name of a person or firm 

i'S AW-» ^ «■»* " t 


[8$ I. C. 


to be charged upon a negotiable docu¬ 
ment should be clearly stated on the face 
or on the back of the document, and that 
it is contrary to oil established rules that 
in an action on a Bill of Exchange or pro¬ 
missory-note against a person whose name 

s as party to the instru¬ 
ment, it is open either by way of claim 
or defence to show that the signatory was 
in realit.v acting for an undisclosed* prin¬ 
cipal, In the course of the argument I 
was referred to ss. 2G, 27 and 28 of the 
Negotialdft Instruments Act and it was 
suggested that as s. 23 of the Bills of 
Exchange Act had not been reproduced 
in the Indian Act those sections permitted 

a, person to be bound by a promissory- 
note signed by his agent even if his own 
name did not appear upon it. Any such 
suggestion is disposed of by this judgment 
of the Privy Council for the passage which 
I have rea.d had reference to those very 
sections which their Lordships declared 
contained nothing inconsistent with the 
principle enunciated. This I take to mean 
that notwithstanding those sections where 
a person is to be bound by a negotiable 
instrument made on his behalf by his 
agent his name must appear upon it as a 
person to be bound thereby. 

V ithalrao Sheshgh'irao v. Vithalrao 
^udekar (2), is a case directly in point. 
The claim was against the members of a 
joint Hindu family upon a promissorj^-note 
^gned by ^ the manager in his own name. 
The decision depends upon the view taken 
as to the pleadings enabling the plaintiff 
to succeed upon the debt, but the judg¬ 
ment proceeds upon the footing that the 
claim upon the note cannot succeed. 

On the other hand there is a direct 
authority in support of the plaintiff in Krish* 
nanand Nath Khare v. Paja Earn Sivgh 
(3), Sadasuk Janki Das v. Kishan Pershad 

(1), was distinguished on the ground that 
the principle upon which the Judicial Com¬ 
mittee decided has no application to the 
case of a Hindu joint family which it is 
sought to make liable through the signature' 
of the managing member thereof. I con¬ 
fess I am unable to agree with the conclu¬ 
sion which with all respect appears to be 
based upon convenience. 


(2) 72 Ind. Cas. 242; 25 Bom. L. R. 151; (1923) A. I. 

R. m 244. ^ 

(3) 66 Ind. Cas. ISO; 44 A. 393; 20 A. L. J. 233; (1922) 
A. I. R. (A.) 116. 
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Krhhtia Ayyat' v. Kritihudsami 
may be au authority ia favour of ilie plaint¬ 
iff on this point unless the eominent upon 
it to be found in the jud^fiunit of the 
learned Chief Jusiiee in i'iiJtfdnio She- 
ahgirinio v. .S()u(/i.'/V(/r i2! that the 

judgments were based on the fad lii »t all 
the memi)er3 of the family were lialile 
for the debt which was due tinder the 


partnership alone had signer] a proiuissojy- 
nuto in respect of a loan made f'l the firm 
of whicli lie was a lueiubci. Mcia iy lo >(ate 
the priueipie, that tin*/o/;,./ ha. autlioiily 
to biiid tiie lueiuliers of the fjiuiiv. given 
certaiiicoii litioiis iiainalei ial liw Ihr pre^.-mt 
purpose, does not cairy Ih.e mutter ti. a 
point whi'-h it is nc*;essary lo leurh bel'oro 
the meiul)''rs of the t'aaiilv can lie held 


promissory-note in suit, represents the 
correct view lo be taheii of that dr‘cisi'jn. 
This also seems to have been the view taken 
in Suhba Narayana Vatkiyar v. luima- 
swami Aiyar where the same principle 
as the Privv Council enunciated later was 
stated though from the point of view of the 
payee or endorsee. Referring to the case 
last cited the judgment of the Court states 
that the decision in Krishna Aiiy<ir v. 
Krishiasami Ayyhr A) as to the liability 
of the other members of a joint family 
on a bill accepted by the managing mem¬ 
ber proceeded upon considerations of Hindu 
Law and does not affect the present (pies- 
tion. 

■ Lastly, I will refer to Baisnab Chandra 
De V. Ramdhon Dhor (Cj. There, too, the 
claim was against the members of a joint 
family who were not all parlies to the notes, 
dnd the decree of the lower Appellate 
Court was affirmed. The learned Judges 
referred to Nagendra Chandra Dey v. Aiaar 
Chandra Kundu (7), a somewhat similar 
Case, and to Krishna Ayyar v. Krishnasami 
Ayyar (4), with which I have already 
dealt. 

The decisions apart from Krishnanand 
Nath Khare v. Raja Ram Singh (3), are 
only in conflict if all possibility of the 
judgments having been for the amounts of 
the several debts as distinct from the 

claims on the notes themselves is excluded. 

Without examining the pleadings in each 
case it is not possible to say with confidence 
that that was not present to the minds of 
the learned Judges. So far as the author¬ 
ities support the view that in the cir¬ 
cumstances in question all the members of 
the family may be made liable no principle 
i^'enunciated justifying a conclusion in 
the* case of a Hindu joint family which 
wdiild nCt be entertained were the case one 

ih which a member of an ordinary trading 
« 

(4) 23 M. 597; 8 lud. Dec. (n. s.) 819. ^ 

(5) 30 M. 88; I M. L. T. 377; 16 M. L. J. 508. 

(6) HO. W.N.139. 

(7) 7 0.W.N. 725. 


lialile oil a promissuiy-nole signed by the 
alone and u-jl bearing llie name of 
auv one of them. 

The iriuciplo upeu whieh a jjersoa cun 
be nuue liable upon a promissiory note is 
so clear that 1 am quite unable lo reconcile 
it willi any conclusion whicli would have 


the elTect of charging memliers of a Hindu 
joint family whose names do not appear 
upon the note. 

In my opinion the defendants oilier than 
the widow are not liable upon the promis¬ 
sory note in suit. 

This brings me to the issue which learn¬ 
ed Counsel for the plaiidilT snlunitled. The 
defendants are sought to be made liaiile 
upon the advance. 

The argument advanced on behalf of the 
defendants other than the widow is that 
independently of the note there is no cause 
of action, and that even if any such independ¬ 
ent cause of action can be established any 
terms to be found iu the note, can only be 
established by the note itself. 

This argument has been supported by 
deference to a series of cases of which 
Sheikh Akhar v. Sheikh Khan [S), is. that 
chiefiy relied upon in which owing to 
failure to comply with the provisions of 
the Stamp Act the promissory-note sued 

upon was not admissible in evidence and 

the plaintiffs were compelled to resort to 
tiis original cause of action in order to 
recover independently of the note. 

It is assumed that because in those cases, 
and in this, the plaintiff cannot recover 
upon the promis.sory-note itselt, they all 
stand upon the same footing and that the 
same line of reasoning is applicable. 


Pit that assumption and argument are 
,ed upon a fundamental erroi. They 
roduce confusion between inadmissibility 
the note in evidence and the constitu- 
1 of a cause of action by the note. Jn the 

es cited the note furnished a cause of 

• Ui»h Id not be proved, in this 


S) 7 C. 250; 8 C. L, 1!. 52S; 3 Ind, Dec’, fs. s,! 713 
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case the note may be, and has been, proved, 
but for reasons already stated furnishes no 
cause of action against those defendants. 

I may at once go further and say that no 
question under s. 01 of the Evidence Act 
can arise because In* reason of vhat I have 
already decided, which lor the purpose of 
argument was assumed those defendants 
did not become j)arties to, or bcuiid by, this 
note, and such agreement as was entered 
into by Charu Chunder Mitter on their 
behalf was not reduced into writing, for he 
madeTio written agreement on their behalf 
capable of being enforced. 

The case is not one of resorting to the 
original consideration: an inappropriate 
form of expression. The cause of action 
is entirely distinct from that n^um the note 
upon which the plaintilY never had nor has 
any cause of action against any person other 
than Charu Chunder Mitter or his estate. 

The only question, therefore, which arises 
is whether the ]>laintilT has established 
the cause of action which is embodied in 
issue No. 7: 

1 have already decided that the plaintilT 
may make such a case without amendment. 
At that time I was influenced by the view 
that the defendants would not be prejudiced 
if the issue were allowed, even if strictly 
it were not so fully pleaded as might have 
been done. 

Now that the hearing is concluded I find 
that my anticipations have been justified. 
The defendants have had every opportunity 
of meeting this case and have called no 
evidence. In VithaJrno Sheshgirirao v. 
Vithalrao Sondekar (2) the learned Chief 
Justice discussed the di.stinction in pro¬ 
cedure between a suit on a promissory-note 
and a suit for the debt and pointed out the 
different course the trial may take in either 
case. The state at which the question was 
raised has given the defendants every op¬ 
portunity of adopting the course indicated 
by the learned Chief Justice of Bombay. 

I see no reason for not accepting the evi¬ 
dence of the plaintiff to the fullest extent. 
He has proved the advance and the pro¬ 
mise made by Charu Chunder Milter as 
manager of the family to re-pay Rs. 35,000 
with intoest at GJ j'er cent, per annum, 
Cl.am Chunder MitJcr undoubtedly hound 
liiiiifcelf by the ] ion hsoiy note, hut it is 
ne-l nccfcstaiy for the pJainliff to Tely upon 
it except for such corroboration as it 
provides of the evidence which he has 


given in the witness-box having the effect 
of charging the defendants generally. The 
payments of interest endorsed on the back 
of the note were undoubtedly payments 
made not merely in respect of interest due 
on the note itself, but in respect of interest 
due from I he other persons as well. If 
the plaintiff's evidence as to the advance 
is accepted Ihis must follow. That the 
payments were made in respect of the 
liability of the members of the family by 
yourendra as manager is also shown by the 
entries in the books of account relative to 
the respective payments endorsed on the 
note. 

The authority of Sourendra to make such 
acknowledgments has been questioned, 
though more particulai’ly on behalf of the 
widow, but that does notarise. It has been 
held that the karta has the same authority 
to acknowledge a debt as he has to incur 
it and that the acknowledgment need not 
be expressed as having been made in his 
capacity of karta: Chinnaya Nayndu v. 
Gurunatham Chetti (9), liar Prosad Dass v. 
Bakshi Bindeswari Prosad Singh (lOj, autho¬ 
rities from which it has not been argued 
that I should differ. 

The last of such acknowledgments if all 
such were within three 3 'ears of that imme¬ 
diately proceeding, is dated the 16th 
February 1920. This suit was filed on the 
12tli February 1923, and within the period 
of limitation as intended thereby. 

There will be judgment for the sum 
claimed and interest on Ks. 35,000 pend¬ 
ing suit until realization at 6 per cent, per 
annum. 

Judgment in this case will be against the 
defendants as members of the joint family, 
the amount to be paid out of the joint 
family property. 1 see no reason for dif¬ 
ferentiating theca.se of the other defendants 
from that of Sourendia Nath Mitter, and in 
my opinion, as 1 have held, in all he did he 
acted as A*a?‘ta of the family in succession 
to Charu Chunder Milter. 

As regards costs, an order for the costs of 
the suit and the hearing will go against all 
the defendants other than the widow. As 
regards the widow, the position is that she 
supported the plaintiff on the point on 
Avhich he has succeeded. She had in reserve 
a rlefence which it was not necessary to 
consider. Most of the time occupied at the 

(9) 5 M. 169; 2 Ind. Dec. (n. s.) 118. 

(10; 31 I*d, Cae. 30; 19 C. W. N. 860. 
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trial has beeu oecupieLi iu (jeeiiliiiy the 
questiou as to which slie raised no defence. 
Consequently, she will only be liable for 
the general costs of the suit and the costs 
of the first day’s hearing. 

Z. K. Suit decreed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 320 of 1923, 

December 16, 1921. 

Present: —Mr. Wazir Hasan, A. J. (.'. 

BISHUNATET— Dependant—Appellant 

vei'sus 

RAM PARSllAD and others—Plaintiffs— 

Respondents. 

Civil Procedure Code (Act 1’ of lOOS), 0. XXIII, 
T. 1—Withdrawal of suit with libertij to bring fresh 
—Order passed by Appellate Conrt—Appeal, whe- 
thtr lies. 

No appeal lies fi-oni an order passed Ly a Court of 
First Appeal under 0. XXIIl, r. 1 of the 0. P. C., 
permitting the plaintiff to withdraw his suit with 
liberty to bring a fresh suit. 

Second appeal against the order and 
decree of the Subordinate Judge, Unao, 
dated the 4th October 1923, preferred against 
that of the Munsif, Purwa, dated the 21st 
February 1923. 

Mr. Ram Bharosey, for the Appellant. 

Mr. K. P. Mism, for the Respondents. 

JUDGMENT. -This is the appeal of 
the defendant No. 2. 'J’he object of the 
suit, out of which this appeal arises, is to 
obtain a declaration that a certain aliena¬ 
tion made by a Hindu widow was not ])ind- 
ing. In defence the plaintiffs’ right to 
challenge the alienation was questioned 
and legal necessity was put forward in 
support of the alienation. The Court of 
first instance dismissed the suit. On appeal 
by the plaintiffs the' learned Subordinate 
Judge of Unao, after briefly discussing the 
merits of the case, allowed an application 
of the plaintiffs to withdraw the suit with 
liberty to bring a fresh suit on certain 
conditions. So many of those conditions 
as were required tb^bs performed before 
the order of permission to bring a fresh 
suit was made final were complied with 
by the plaintiffs. The result was that the 
appeal was not decided on tiie merits but 
the suit was allowed to be withdrawn with 
liberty to sue again. 
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At the hearing of the appeal a prelimi¬ 
nary objection was taken on behalf of the 
respondents that no ajipeal lav from the 
order passed by the lower Court under (). 
XXIII, r. l,of the C. P. C. The ohjei-tion 
is obviously sound and was nut contested 
by the learned Pleader hu* the appellant. 
It was. however, argued t'lat the appeal 
might 1)6 treated as an application in re¬ 
vision under s. 115 of the 0. P. C. But I 
am not prepare*! to accede to this argument 
in the present case. Tlie order of the 
lower Appellate Court i^; eminently a 
reasonable one in the circumstances of this 
case and I see no defect iu the e.Nere.ise of 
the jurisdiction. 

The appeal i.s, therefore, dismissed with 
costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Suit No. 358 op 1924. 

May 18. 19-'5. 

Present;—Mr. Justice C. C. Chose. 
HOGARTH SHIPPING Co., Ltd.— 

Plai.ntjffs 

versus 

MITSUI BUS3AN K.VISHA Ltd.— 

Defu.ndant.s. 

Arbitration Act(IX oflS0d),s. l9~Charter-party-^ 
Damages, suit for—Or lcr staying suit—Reference to 
arbitration—Substitution of real pUiinliff in place of 
apparent plaintiff, effect of—Award, validity of. 

A ohartei'-pai'ty was in i-le bitw.'oii G as agent foi* 
tliJ owners of a \'ess3l and the d.Tendunt. The names 
of the owners of the vessff were not disclosed in tlio 
charter-party. A suit was brought against the defend¬ 
ant t) recover danigos for the d)te.Uion of the vessel 
and after the institution of the suit dafjiidant applied 
under s. 19 of the Arbitration Act for an order for 
stoy of proceedings iu the suit, inasnmoh as the 
charter-party contained an arbitration clause, and 
obtained a stay order. The matter then went to 
arbitration and iu the course of the proceedings before 
the arliitralors it transiiired tliat the owners of the 
vessel were not the plaintiffs but another firm. There¬ 
upon an application was made on behalf of tho 
original plaintiffs for an order that the real owners of 
the vessel should be either added as co-plaintitfs or 
substituted as plaintiffs intlieplaca of the original 
plaintiffs and that the c-mse till - and register of the 
miit may be amended aecorJingly. and a i order was 
made in the terms of Ih^ application. An award was 
jnad“ in the arbitration proceedings and it was con¬ 
tended on behalf of the defendant that the award was 
bad inasmuch as there had beeu no stay of proceedings 
iu the suit to tvhich tlie real plaintiffs were parties, 
and as no arbitrators Jrid been appointed to decide • 
anv dispute between the present parties to the suit. It 
was furffiw contended that assuming that tha 
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niMiUTil'-iis I'-'fTi A.iidiy nppoiutod, the award Avas 
hatl lAvina t'l tlip pnidoiify ..f the suit; 

fl' IL tliat i!i.' . ffet’t of tlie su]»'-titution order made 
hr t'l ■ (’o'lrf \v;is tint th'* r al plaiiitilTs were entitled 
T''t u: • advantage ‘d and to pree.^ed under the stay 
o | r made under It) of th''Arhilration Aet anil 
Ilia' '• asuiurmtly t!i ‘ arliitrati n proceediims were 
riuh'lr eontinuf-d ami the award could not he attacked 
on tlie irround that there had been no valid stay of 
l)iv>c‘>vlinir-; or that the arl)itratnrs had not been 
v.tlitlly ajipointed. fp, 1031. cols. 1 A 2.1 


L. P. E. PuQh and IT'. U’. K. 
Parie. for tho PlaintifF:^. 

Mes.srs. .V. *V. Sircar and S. M. Bose, for 
the Defendants. 


JUDGMENT. —This is an application 
on behalf of the defendants Messrs. Mitsui 
Bussan Kaisha, Limited, for an order that 
it may be declared that an award made on 
the 14th March. 1925, by Messrs. A. 0. 
Brown and L. Edwards, arbitrators, is null 
and void and that the said award maybe 
set aside and cancelled, and that the* re¬ 
spondents. the Hogarth Shipping Co., Ltd., 
should pay to the petitioners the costs of and 
incidental to this application. 

The facts are as follows:-On the 1st 
February, 1924, Samuel Crawford Hogarth, 
Hugh Hogarth, Barclay Hogarth and John 
Baird Henderson, carrying on business in 
co-partnership as shipowners under the 
name, sty[e and Firm of H. Hogarth and 
Sons at No. 24 St. Enoch Square in Glas¬ 
gow, instituted a suit in this Court being 
Suit No. 358 of 1924, against the Mitsui 
Bussan Kaisha, Limited, praying for the 
recovery of a sum^ of Rs. 10,333-5-4 as 
damages for detention of a certain vessel 

named “ Baron Jedburgh ” and of a further 
sum of Rs. 3l,G6(i-10-8 as demurrage. The 
said suit was based on a charter-party 
dated the 26th November 1920, and made 
between Messrs. Graham & Co. as agents 
for^ the owners of a vessel, the name of 
which was not then declared, and the de¬ 
fendant Company. In the said charter- 
party. the name of the owners was also not 
disclosed. The agreement was that a first 
class steamer to carry 6,500 tons cargo, 10 
per cent, more or less, should receive’on 
board at C.alcutta at such dock, place or 
wharf as the charterers might direct, from 
the said charterers or theirorder, a full and 
complete cargo of coal in bulk, and being 
so loaded, should with such cargo proceed 
with all possible despatch under steam to 
Colombo and should there deliver the said 
cargo. By the said charter-party the de- 
lendant Company agreed to ship or cause 

i 


to be shipped the said cargo and also agreed 
that the said cargo would be shipped at 
Calcutta and despatched to the port of' 
destination within 18 weather working days 
(Sundays and holidays excepted), such lay 
days not to count until the said steamer ' 
shoid-l be in berih as ordered by shippers, 
provided that the usual 24 hours’ notice of 
readiness had previously been given by the 
Master or Ag^^nls, the said steamer having 
been duly entered at the Custom House, 
but not before 1st February 1921, unless 
with the said charterer’s consent, and the 
steamer being ready. The name of the ves¬ 
sel tRfiron Jedburgh) was declared at a 
later date. The defendants after the institu¬ 
tion of the said suit applied under the pro¬ 
visions of s. 19 of the Indian Arbitration 
Act for an order for stay of proceedings in 
the suit, inasmuch as the charter-party con-t 
tained an arbitration clause. This applica¬ 
tion was opposed by the then plaintiffs, 
but an order was made on the 8th April, . 
1924, by this Court staying all proceedings 
in the said suit. The matter then went to 
arbitration. In the course of the proceed¬ 
ings before the arbitrators, it transpired 
that the owners of the vessel “ Baron Jed¬ 
burgh ’’ which, as stated above, had been 
declared in terms of the charter-party, ^vere 
the Hogarth Shipping Co., Ltd. and not 
Messrs. H. Hogarth and Sons, who were the 
plaintiffs on record in the suit. The dis¬ 
covery came about in this manner. On the 
25th September 1924, Messrs. Orr, Dignam 
and Co., the Attorneys for the defendant 
Company, informed Messrs. Pugh and Co., 
the Attorneys for the plaintiffs, by a letter 
bearing that date, that they had inspected 
the register of the said 8. S. “ Baron 
Jedburgh," which was then in the port of 
Calcutta, and that such register showed 
that the owners of the said vessel were 
the Hogarth Shipping Co., Ltd. The 
said charter-party was expressed to he 
made between Messrs. Graham and Co. as 
agents for the owners of the good steamer 
called a first class steamer etc., and the 
defendant Company as charterers and it 
was at first believed that H. Hogarth 
Sons were the owners of the vessel. On 
the said discovery being made, it became 
necessary to consider the position and on 
or about the 8th January, 1925, an appli¬ 
cation was made to this Court on behalf 
of the original plaintiffs for an order that 
the real owners of the vessel, the HogarHi 
Shippjii" po.. Ltd,, be either added as cd 
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plaintiffs, or bo substituted as plaintiffs in 
the place of the plaintiffs above-named 
and that the cause title and register of 
the suit may be amended aceordingl}'. 
Upon the said application being ma le, the 
following order was made on tlie i4ih of 
January ^ ly25: “It is oi\lered that the 
said plaint and the register of the suit he 
amended by striking out from the cause title 
thereof the names and descriptio’is of the 
plaintilfs and substituting in lieu thereof 
the following words. ‘ Hogarth Shipping 
Oo. Ltd., a Company registered under tlje 
English Companies Acts and having its 
registered office in Glasgow in Scotland’ 
and by making such other amendments in 
the body of the plaint as may be necessary 
in consequence of the aforesaid amend¬ 
ment." At the time the said order was 
made, learned Counsel for the applicants 
made it quite clear that the applicants 
■wanted the order at their own risk as to 
questions of limitation and otherwise. 
Thereafter the defendant Company treating 
the suit as being a new one with new 
plaintiffs and being desirous of having 
the questions raised determined by the 
Court, tendered a written statement which 
was ordered to be filed subject to all just 
exceptions. This was on the 28th January 
1923. Thereafter the arbitration proceed¬ 
ings went on and at the meeting of the 
arbitrators held on the 30tli January 1925, 
the defendant Company’s Solicitoi-s ques¬ 
tioned the jurisdiction of the arbitrators in 
view of the events which had happened. 
The arbitrators, however, decided to proceed 
with the arbitration and they made their 
award on the 14th March 1925. 

It is now contended on behalf of the 
defendant Company that the said award is 
bad, inasmuch as there had been no stay 
of proceedings in the suit in which the 
Hogarth Shipping Co., Ltd., were the 
plaintiffs, and as no arbitrators bad been 
appointed to decide any dispute between 
the present parties to the suit, and second¬ 
ly, that assuming that the arbitrators had 
been validly appointed, the award is bad 
owing to the pendency of this suit, [See 
DoUman v. 0s5eft Corporation (1)], and 
thirdly, that there was no legal evidence 
before the arbitrators upon wliich thej'^ 
could have made the award. 

Now, it appears to me on an examination 
of the entire record of this suit that owing 

Jl) (1912) .1 K. B. 2.57; 81 h. -J. K. li. 1002; 107 L. T, 
581; 76; J, P. 457; 10 L. G. R. 915, 
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■ ^ mistake, the names of the 

paitneis in the Firm of H. Hogarth and 
Sons had been inserted as the'plaintiff's 
whereas the real plaintiff's ought to have 
been the Hogarth Shipping (’o,, Ltd. (See 
in this connection the nffiJavit of D If 
AVilmer dated the Sth Jann irv IffiGi. and 
that it is liecanse of this mistake thatllie 
Court was induced to mako t he oiah-r of 
the 11th January. 1925, reh rreil to above. 
The result, tlierefore, was Hint after flie 
order of the ] Ith January. l:)2a, the Hogartli 
Shipping Company. Ltd. were, snbieet In 
questions of limitation, to he treateli as if 
tliey had been descriiied as plaintiff's in 
this suit from llie very start. If i am 
right in tliis conclusion, it follows that 
the Hogarth Shipping Co., Ltd. were entitl¬ 
ed to take advantage of and proceed under 
the order of the 8tli April, 1921. |8ce 
Did-e of Biu'cleuch (2).] The cause of 'ac¬ 
tion arose under the cliarler-i)arfy dated 
the 2Gth November 1920 in which the 
names of the real owners were not men¬ 
tioned and though the names of the partner 
in the Firm of H. Hogarth and Sons wlio, 
I am informed, were the agents were origin¬ 
ally by mistake put on tlie record as 
plaintiffs, the real owners of the vessel 
“ Baron Jedburgli" were still the real 
plaintiffs. It follows also that looking into 
the substance of the thing and having 
regard to the events which had happened, 
the arbitration clause could only have re¬ 
ference to a dispute between the leal 
owners of the vessel, “Baron Jedburgh" 
and the defendants (the existence of the 
dispute is beyond question on the mate¬ 
rials before me) and that it i.s this dis¬ 
pute that Messrs. Brown and Edwards had 
been appointed to decide. In this view of 
the matter, I must hold against tlie ap¬ 
plicants and find that the said arbitration 
proceedings were rightly continued after 
the order of the Sth January 1925, and 
that the award cannot be attacked on the 
first two grounds referred to above. As 
regards the third ground, it appears on Hie 
evidence that the arbitrators were a.sked 
to award damages at the demurrage rate 
and that there was no evidence on behalf 
of the charterers to show that the demnr- 
ra^^e rate should not he adopted for the 
assessment of damages for detention. Tiie 
third ground taken also fails and theresnlt, 
therefore, is that the application must he 


(2) (1892) P. 201, 
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clismisseil. There will, however, in the 
peculiar circuinstauces of the case, be no 
order for costs. 

z. K. Appeal rejected. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1063 of 1922. 

Mav 13. 1925. 

Present:— Justice Ross and Mr. Justice 

Kuhvant Sahay. 

Maharaja PRATAP UDAI NATH 
SAHI DEO AND ANOTHBK—Defendants— 

APPELL.\NnS 

versus 

MAHABIR SAHU and others—Plaintiffs 

—Respondents. 

Chota Nnffpur Landlord and Tcno7}t Procedure Act 
{lot lf<70),s. }0 (h'.—Chota Xappur Teuanep (Amend- 
jnerit) Act {V of W03), s. 5—Landlord and tenant — 
Transfer /n/raiyat, validity of—Transfer, invalid-- 
Title to holding, vjhcther affected—Encumbrance creat¬ 
ed by tenant—Surrender, validity of. 

A transfer by a raiyat falling within the purview of 
8. 10 [h] of the Chota Nagpur Landlord and Tenant 
Procedure Act of IbTl) effected between the 1st day 
of January 1003 and the 4lh day of November 1903, 
the latter date being the date on which the section was 
introduced into the Act by s. 5 of the Chota Nagpur 
Tenancy (Amendment) Act, 1903, comes within the' 
operation of the section and is invalid, [p. 1033, 
cols. 1 «& 2 ] 

Where a raiyat makes a transfer of his holding 
which is invalid under the provisions of s. 10 (b) of 
the Chota Nagpur Landlord and Tenant Procedure 
Act of 1879, tlie title remains in tlio tenant himself or 
after his death in his heirs, (p. 1034, col. 1.] 

A tenant who has created an encumbrance upon the 
holding is noi prevented from making a surrender of 
the holding, [ibid.] 

Appeal against a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
24th June 1922. 

Messrs. S. M. Mullick and B. C. De, for 
the Appellants, 

Messrs, Ray Guim Sharan Prasad and 
Anand Prasad, for the Respondents 

JUDGMENT. 

Kulwant Sahay, J.— This is an appeal 
by the defendants Nos. 1 and 5 and arises 
out of a suit brought by the plaintiffs for a 
declaration of their title to and recovery 
of possession of certain plots of land. It 
appears that one Jagdam had a holding in 
Mauza Okhar Garha of which the defendant 
No. 5, the Maharaja of Chota Nagpur, is 
the proprietor. On the 7th May 1903 
Jagdam executed two deeds in favour of 
Musammat Mango. One of these deeds was 
a ze-rpeshgi deed for Rs. 159 in respect of 
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a portion of the holding and the other was 
a rehan deed for Rs. 57 in respect of an¬ 
other portion of the same holding. Musam- 
mal Mango took possession of the lands 
given to her under the zerpeshgi and the 
rehan. Tlie plaintiffs Nos. 1 to 3 purchased 
the interest of Musammat Mango under a 
deed of sale dated the l3th December, I9l6.- 
They were, however, dispossessed by de¬ 
fendant No. 1 who claimed the holding 
of Jagdam under a Settlement from the 
defendant No. 5 on the allegation that 
Jagdam had abandoned the holding and 
the Maharaja had taken diiect possession 
of the land and settled the same with the 
defendant No. 1 in November 1917. There 
was a criminal case which was decided 
against the plaintiffs in May, 1919 and the 
plaintiffs stated that they were dispossess- 
edasthe result of this criminal case. The 
suit was brought by the plaintiffs Nos. 1 to 

3 who are the purchasers of the interest of 
Musaynmat Mango and by the plainitffs Nos. 

4 and 5 who are the sons of Jagdam. The 
suit was contested by the Maharaja, the 
defendant No. 5 and by the defendant No. 

1 and their case was that the original tenant 
Jagdam had abandoned the holding and 
that the Maharaja had taken possession 
thereof. It was further alleged that the 
transfer by Jagdam to Musammat Mango 
was invalid under the provisions of the 
Chota Nagpur Tenancy Act. After the filing 
of the plaint and before the filing of the 
written statement, the plaintiffs Nos. 4 and 

5 filed a petition on 6th May 1920 in which 
they alleged that certain proceedings taken 
by the defendant No. 5 under s. 73 of the 
Chota Nagpur Tenancy Act were coirect 
and legal and they admitted that 
father Jagdam had ceased to have any right 
to the disputed land and that these plaint¬ 
iffs, namely, Nos. 4 and 5, had no claim 
to the land and they asked that their claim 
might be dismissed and they might be ex¬ 
onerated from the liability of paying cj? * 
The Munsif who tried tlje suit 

there was no abandonment and that tn 
transfer to the plaintiffs Nos. , I 
not invalid under the provisions of tn 
Chota Nagpur Tenancy Act. He 
to give effect to the application of 
plaintiffs Nos. 4 and 5 and made a dec^ 
in favour of plaintiffs Nos. I ^ 

peal by the defendants Nos. 1 
learned Judicial Commissioner has am 
ed the decree of the Munsif. . . 

The principal question for decis-on m 
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the present case is whether the transfer 
by Jagdam to Miisamviat Mango under the 
two deeds of the 7th May 1903 was valid 
having regard to the provisions of the Chota 
Nagpur Tenancy Act. The Act in force at 
the time the transfer was made was the 
Act of 1879 as amended by Bengal Act V 
of 1903. By s. 5 of Act V of 1903 s. 10 (6) 
was inserted in the Act of 1879. This s. 
10 (6) has been re-enacted in Act VI of 
1908 and is now s.46 in the latter Act. Act V 
of 1903 came into operation on the 4th No¬ 
vember 1903. Section 10 (6) which was enact¬ 
ed by s. 5 of Act V of 1903 provided that 
no transfer by a raiyat of his right in his 
holding or any portion thereof by mortgage, 
or lease, for any period exceeding live 
years, or by sale, gift or any other contract 
or agreement shall be valid to any extent. 
Clause (5) of this section provided that no¬ 
thing in this section ahall affect the validity 
of any transfer not otherwise invalid of a 
7'aiyat's right in his holding or any portion 
thereof made bo7ia fide before the first day 
of January, 1903. The transfer in the pres¬ 
ent case took place on the 7th May, 1903, 
that is after the 1st of January 1903 and 
before the 4th November 1903. The ques¬ 
tion is as to whether a transfer of a raiyati 
holding effected between these two dates 
comes within the mischief of the section. 
It has been held by the learned Judicial 
Commissioner that s. 10 (6) had no retros¬ 
pective effect and that although the trans¬ 
fer in question in the present case was made 
after the 1st of January, yet inasmuch as 
it was before the 4th November, 1903, when 
the Act came into operation, the transfer 
was valid. Now, in order to put this inter¬ 
pretation upon the wordings of the sec¬ 
tion the learned Judicial Commissioner 
had to introduce certain words into the 
section. He was of opinion that the words 
“ made after this Act comes into operation 
have to be added to cl. (1) of s. 10 (o). 
In other words, he was of opinion that 
it is only transfer made after the Act pame 
into operation that would be invalid under 
the provisions of this section. I 
ever, of opinion that it is not permissible to 
add words to the section in order to con¬ 
strue it. We must construe the section as 
it stands and having regard to the lan¬ 
guage used, it is clear that all transfers, 
whether made before the Act came into 
operation or not, provided they were made 
after the 1st of January 1903, would come 
within the provisions of this section. Clause 

i 


(5) of the Act clearly eaves transfers made 
bona fide before the Ist day of January 
1903. That shows the intention of the 
Legislature. That is, it is clear from cl. 
(5) of the section that but for this exception 
all transfers even of a period prior to the 
Ist day of January 1903 would have come 
within the operation of this section and 
the Legislature has deliberately saved 
transfers made 6ona A<7e before the 1st day 
of January, 1903, otherwise there appears 
to be no object in enacting cl. (5) of the 
section. The learned Judicial Commissioner 
says that unless some such words, as he in¬ 
tends to add to the section, are added, the 
meaning of the first clause of tlie section 
would become absurd. In my opinion there 
is no absurdity in the section. Claused) 
provides that no transfer shall be vali<l if 
it purports to create an interest for a period 
exceeding live years and cl. (3) of the sec¬ 
tion provides that no transfer in contraven¬ 
tion of sub-s. (1) shall be registered, or 
shall be in any way recognized as valid by 
any Court, whether in the exercise of civil, 
criminal or revenue jurisdiction. On read¬ 
ing the different clauses of the section I 
am of opinion that it was deary intended 
by the Legislature to provide that all trans¬ 
fers for the period exceeding five years of 
raiyati holding would be invalid and 
the Courts were enjoined to refuse to 
recognise such transfers as valid. By cl. (5) 
bona fide transfers and not all transfers 
were saved if made before the 1st day of 
January 1903. The section is no doubt 
silent as regards the fate of the transfers 
between the 1st day of January and 4th 
November 1903 but the meaning to my 
mind is plain and such transfers would 
come within the operation of the section. 

Reliance has been placed upon cerUin 
decisions of this Court and of the Calcutta 
Hic'h Court. The case of Mrs. Vesta Clifion 
Sebastian v. Kuloda Prasad Deogharia (1) 
referred to a case in Manbhum. 

The Chota Nagpur Tenancy Act was in¬ 
troduced in Manbhum by a Notification of 
the Government dated the 22nd December 
1909 In that case a deed of sale had been 
taken by the petitioner to the High Court 
on the 19 th August 1909 that is before the 
Act was extended to Manbhum and it was 
held that the deed of sale which was taken 
before the Act was extended to Manbhum 
did not come within the operation of s. 46 

fl) 7 InJ- 
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of the present Act which corresponds to s. 
lO 'fV of the Act of 1870 as amended hy 
Act V of 1903. Tliis case was followed by 
a Division Bench of this Court in Braja 
Lnll butia V. Kenarain Pal (2). That was 
a case from Kanclii in Chota Nagpur where 
tlie Act c mie into operation in November 
rjt)3. in Ganpta Miihto v. C!wtan Ham ',3), 
the question related to the elTect of s. -17 
of tlie present Chota Nagpur Tenancy 
Act. In that case a sale of a holding had 
been ordered by the Court before tlie Act 
came into operation and their Lordships 
held that the Act did not apply to an order 
already passed by a Court. The present 
case is distinguishable from all these cases 
and upon a plain reading of t!ie section 
itself [ am of opinion that the transfer 
by the original tenant Jagdam to Mtisam- 
viat Mango by the deefts of tlie 7th May 
1903 was invalid and by their purchase of 
the 13th December 1916, the jilaintilfs Nos. 
1 to 3 acquired no valid interest in the 
holding. The transfer to 3/n6‘ammaf Mango 
and to the plaintitfs Nos. 1 to 3 being 
invalid, the title would remain in the heirs 
of the original tenant, namely, plaintiffs 
Nos. 4 and 5. The plaintiffs Nos. 4 and 5 by 
their petition expressly asked the Court 
to dismiss the claim so far as they were 
concerned. Having regard to the petition 
filed by these two plaintiffs, it is clear that 
the Court could not make a decree in their 
favour. The claim, therefore, of the plaintiffs 
must be dismissed. 

In this view of the case the other ques¬ 
tions referred to in the judgment of the 
learned Judicial Commissioner and argued 
by the learned Advocates on both sidS? do 
not arise. As regards the effect of the ap¬ 
plication hied by the plaintiffs Nos. 4 and 5 
it was contended that it amounted to a 
surrender. The learned Judicial Commis¬ 
sioner relied upon the decision of the 
Calcutta High Court in Syed Mohsenuddin 
V. Baikuntha Chandra 6'ufrad/ja?'(4) which 
held that a tenant having created an en¬ 
cumbrance could not by an act of sur¬ 
render derogate from the encumbrances 
created by him. This decision of the 
Calcutta High Court has been expressly dis¬ 
sented from by a Full Bench of this Court 
in Sheoraji Kuer v. Dhani Mian (5). 


(2) 50 Ind. Cas. 515; 4 P. L. J 411 

(3) 42 Ind. Cas. 387; 2 P. L. W. 149 


32 C. 


(5^ 75 Ind. Cas. 794; 4 P. L. T 581-1 Pat I n jno 
a»23) Pat. 305; (1924) A. I. R. (Pat.) 1; 3 Pat, Y. ’ ’ 


As regards the finding of the learned 
Judicial Commissioner that the evidence 
on tlie record sliowed that there was no 
abandonment by tlie original tenant, that 
is a linding on a question of fact which- 
is not open tons to interfere with in second 
appeal. But as I liave said this question 
does not properly arise in view of the -in¬ 
terpretation placed on s. 10 (6) of the Chota 
Nagpur Tenancy Act of 1879 and upon 
that iiiteri)retation the plaintiffs are not 
entitled to a decree. 

The result is that the appeal will be 
allowed and the suit dismissed with costs. 

Ross, J.—I agree. 

K- Appeal allowed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 164 of 1924. 

March 31, 1925. 

Present:—Siv Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
BAI SAMJIT AND oTHRRs—A ppellants 


vei'sns 

LALLUBHAI TALSIBHAI— 
Respondent. 

Bombay Bhagdari and Narvadari Act (V of 1862), 
s- I —Xarva land—Sale of portion for building pui^ 
poses—Remainder, whether constitutes recognized 
division. 

here the proprietor of a recognized sub-division 
of a narva in a bhagdari village, with the permission 
of the Collector, separates a small portion of land for 
building purposes unconnected with the preservation 
of the homestead and sells that portion, the rest of 
the share ret.Ticed by him constitutes a recognized 
sub-division of a yiarva within the meaning of the 
Bombay Bhagdari and Narvadari Act and is liable to 
the process of a Civil Court, [p. 1035, col. 2.1 

First appeal from a decision of ^6 
First Class Subordinate Judge, at Nadiad 
in Darkhast No. 91 of 1923. 


Mr.*H. V. Divatia, for the AppallAii^®* 
Mr. M. H. Mehta, for the Respondent. 
JUDGMENT.— The Trial Judge hM 
held that the property sought to be attach¬ 
ed is a recognized .sub-division of a nartsa 
and is, therefore, liable to the process of the 
Court under the provisions of Bombay Act 
V of 1862. On the evidence produced 
before the Judge, it appeared that the 
.judgment-debtor Manibhai, now lepreBentea 
by (be appellants, originally was the 
proprietor of a recognized sub-divisrp?^ 


[8$I. 0.1935] niUAM ALi i' 

of a narva measurin" Re. O-l-l. 'rwelve 
years ago eight (jimthn't were sepa- 
rated from that land for tlie i.iirpuse o£ 
building a bungalow. I'iiese eigla uun- 
thas were separately assessed, and ^hmi- 
bhai sold the site with the hungalow 
without an.y objeetioa Ijeing raised tlieieto 
by the Revenue Authority. In I'ael.wemay 
take it that the Revenue Aiithoi itv recoguiz- 
ed that site as being sepajately as.-es.sed and 
capable of being Iransferred by iibcdf. The 
judgment debtor, however, eonlends that it 
Btill remains a part of the n,irra, so that 
the land still remaining to him after tlie 
separation of eight cjnnthas can no longer 
be considered a recognized subdivision of 
narva village. The Jiulgc rejected this con¬ 
tention and directed the sale prodamafion 
to be issued. 

In appeal, it has been urgetl (hat the 
separation of eight f/aa//n(A*, even though 
they were separately assessed, cannot jue- 
vent the original holding of the tenant 
being^ still considered as the recognized 
sub-division. WTuit is a recognized sub¬ 
division of a narva is not defined in the 
Bhagdari anrl Narvadari Act V of 18(52. 
The object of the Act was to prevent any- 
thiog else than a recognized sub-.livision 
oi^ hhag or share in a bhagdari or narva¬ 
dari village being attached or sold hy a 
process of a Court. Now we have the 
Manual published under the orders of 
Government to enable the Revenue Oliicers 
to understand what should be done with 
regard to these narvas, and under Govern¬ 
ment Resolution No 72-11 of July 26, lOO-t, 
it was directed as follows:— 

“Section 1 of Act V of 1862 was inserted 
onl}^ in order to preserve the narva home¬ 
stead and was not directed towards buiid- 
mgs, erected for unconnected purposes. 
The Collector is at liberty to recognize 
sny sub-division he thinks fit. I'he fact 
that land, required for hnilding purposes 
forms part, of a narvadari holding does 
iiot act as a bar to its acquisition hy a 
non-naryada?’. ^A sharer in a narva ilari 
village may, with the Collector’s permission, 
relinquish any .portion of his share and 
allow it to cease to be 72a7a'a land. Wiien 
ft plot of narvadari land is acquired by a 
^pn-ndrvadar for building purpCsefj the 
liability, for the ' enhanced assessment 
should be thrown on the purchaser l)y the 
formal resignation of the land by all the 
n(^yada?'5 concerned.” 

Now in this case the Collector has recog- 


AKHTAkl rsEUlTM. 


1035 


ni/.v,| Iho wparalioii these eitrlit 
ler iMiildin- |.iir|,os<s. .-iihI we m.-iy lake 
it luat .sa(-li arali(;n in luj wuy ^.leio^iaircl 
Irom the cciLstiiniit.]! ,-,1 ijje /?,'//n;e- 
stead, ami tbaf as the Colicefor wa.s in ilie 
circnmslaiice.s of this ease, at lilcmvto je- 
c.ignize any sub-di\-i>io;), tiiese eicht 
(/IInthiis iuw^l nc cd :-s Ji.ivilig laen 

reco.giiized as a sub-divisinn. .-o t!,Mi the 
balanee of liic jud.irineni-dtlttor's .•^hare in 

the ihiri,i wool.I nec-'.ssaii)y abo iinle 

a recognized .'luii-divi^ion Otlienvise, if 
the cojitciition (»f the jiidgmciif debtors 
were to succeed, if wouh! h llow that if a 
sharer in a bhagdari village with the j er- 
mis.yion of (he Collector separated a small 

portion of land for buil ling pm'|io.se,s tm- 
connected with the pivservation of the 
homestead, and sold that portiojj, then the 
rest of the share wuulii, midei- no cirenm- 
stances, be a recognized sub-division and 
would not be liable to (he proce.ss of a (’ivil 
Court. We do not think that was intended 
by Act of 1862. The aj)pe,il is dismissed 
wilii costs. 


z. K. 


Appeal dismi.'^sed. 


PATN.4 HIGH COURT. 

Appeap fpo.m ()j.nn.\Ai. Okdpr No. 107 

.'F j:)2l 

April 21. l')25. 

Pir.scnl :—Jnslice Sir H. Iv. Mnllick, Kr., 
and .Mr. Justice Ross. 
lUihii Sigcd DlhJAiV ALl—Pn.UNUFF 
. —Appfpi-a.nt 

re rsus 

Bihi AKIITARIREGCM- 

DF.FFXf).\NT~ ItliSPn.N PENT. 

ReUqious Kirhti-VK'ultf .Ir/ (XX of t.so.p, .•{. /4-- 
vil Procoliire I'.ic/ T of /DOS). .<s. f), !<:/ • 

icciftc lidiet Act (I of Iu7j, s. 
d-iwnient -Suit for drdttruilou f/aif mnlwaili is 
,!,lc lodisiuissn! dud hn.s heen dismissed for ne<jlecl of 
'III nature of- Proccdi'.c. 

Section U of the Religions Knclowne nts Ael applies 
endowments created holli before and after the Act 
me into force, [p. 1037. eol. 2.1 

Relicf.s which can be churned nii'ler a. U of tJie 
•licrions Endowments Act are slightly rliffnrent horn 
os - whicli can he claimed under s. !>2 of llie C P. 0. 
le ]>ower of appointin,? a new trustee and of 
uniilff a scheme for the administration of tJjo trust 
opsrty i.s restricted to 8.02 ojjly. [p. 103.1, col. 2; p. 

S'clfon ^i>2 <»f the C. P. C. is mandatory and the 
liefs suecilied in the section can only he enforced 
•resort to the procedure laid down in liie seclioa,. 
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Keither tlie fuimder of a trust iior his heirs are 
entitled to sue for the removal of a trustee and the 
appointment of a new trustee, if a breach of trust is 
alleged or directions are required for the adminis¬ 
tration of the tinst, unless the procedure specified in 
the section is followed, [p. 1038, col. 1.] 

Plaintifi brought a suit for a declaration that he 
being the heir of the founder of a trust was entitled to 
dismiss th" defendant from the post of the viutivalli 
on the gnnind of misappropriation, slackness and 
negligence under the terms of the deed of endowment, 
that the defendant had committed acts of mis¬ 
appropriation, etc., and was liable to be dismissed 
from the post of mutwalli under the terms of the said 
deed and that he had been so dismissed bv the 
plaintiff; 

Held, (1) tliat the suit as it stood was not one which 
fell within the purview of s. 9 of the C. P. C. or of 
s. 42 of the Specific Relief Act; [p. 1037. col. 1.] 

(2) that in essence the suit was for the removal of 
the tnistee and for the administration of the trust 
and to protect the endowment again.st misfeasance, 
breach of trust or neglect of duty by the trustee and 
that consequently the suit fell within the purview of 
8. 14 of the Religious Endowments Act or of s. 92 of 
the C. P. C., and that the procedure laid down in 
those sections must be followed, [p. 1037. cols. 1 & 2.] 

Appeal from an order of the Subordinate 
Judge, Bhagalpur, dated the 24th March 
1924. 

Mr. Muhammad Hasan Jan, for the Ap¬ 
pellant. 

Messrs. S. Sultan Ahmad, S. M. Naim, 
N. C. Roy, Khursed Husnain and Syed AH 
Khan, for the Respondent. 

JUDGMENT, 

Mullick, J, —The Subordinate Judge 
of Bhagalpur having on the 24th March 
1924 returned the plaintiffs plaint dated 
the 30th April 1923 for presentation to the 
proper Court, this appeal is preferred by 
the plaintiff under r. 1, cl. (a) of 0. XLIII, 
of the C. P. C. The litigation arises out 
of a wakj^namah executed by Mir Imam 
Bux in the year 1874 who dedicated certain 
immoveable property for the maintenance 
of a certain masjid and/c/ianfca/i at Bhagal¬ 
pur and appointed the plaintiff's father Syed 
Mehdi Hussain to be the mutwalli thereof. 
The plaintiff’s case is that Mehdi Hussain 
was succeeded as mutwalli by his widow 
Bibi Umda Begum who upon her death 
left only one daughter Bibi Muhammadi 
Begum who was of unsound mind. The 
defendant is one of the surviving daugh¬ 
ters of^ Muhammadi Begum and upon her 
mother s death she took possession of the 
trust properties on the allegation that she 
was entitled to succeed thereto as mutwalli. 
The plaintiff, however, denied her claim 
alleging that he was entitled to be the 
mutwalli as the heir of Mir Imam Bux 
upon the failure of the line of Syed Mehdi 


Hussain and on the 13th March 1914 he 
instituted a suit in the Court of the Sub¬ 
ordinate Judge of Bhagalpur for a declara¬ 
tion of his title to the mutwalliship and for 
recovery of possession. The suit was dis¬ 
missed in the Trial Court but was decreed 
in the High Court on the 5th March 1919. 
The defendant Bibi Akhtari Begum there¬ 
upon appealed to the Privy Council who on 
the 30th December 1922 set aside the 
judgment of the High Court and restored 
that of the Subordinate Judge. There¬ 
upon application having been made on the 
20th April 1923 to execute the decree of 
the Privy Council the plaintiff in order to 
avoid making restitution of the trust pro¬ 
perties of which he had taken possession 
since the High Court decree, he thought 
himself of liling on the 30th April 1923 the 
plaint out of which this appeal arises. In 
this plaint he alleges that under the powers 
reserved to the founder or his heirs by the 
wakfnamah he on the 28lh Februaiy 1923 
has dismissed the defendant from the post 
of mutwalli on the ground of misappropria-, 
tion, slackness and negligence, and he asks 
for the following reliefs:— 

“(a) That the Court may be pleased to 
decide that the plaintiff being the heir of 
the donor is entitled to dismiss the de¬ 
fendant from the post of mutwalli on the 
ground of his misappropriation, slackness 
and negligence (kheanat, susti, \gaflat) 
under the terms of the deed of endowment 
aforesaid. 

(6) That the Court may be pleased to 
decide that the defendant has committed 
acts mentioned in paras. 23 to 32 of this 
plaint and was and is liable to dismissal 
from the post of under the terms 

of the deed of endowment aforesaid. 

(c) That on adjudication of above matters 
the Court may be pleased to decree in 
favour of the plaintiff declaring that the 
defendant has been dismissed from the post 
of mutwalli of the mosque and khankah 
situated siiTakiya Shah Mohammad Saidque 
Jafriandof the endowed properties apper¬ 
taining thereto." 

An application was made after the institu¬ 
tion of the suit for an interlocutory order 
for an injunction to restrain the execution 
of the Privy Council decree, or in the 
alternative for the appointment of a 
ceiver. Both prayers were rejected ana 
possession was duly delivered. 

Thereafter objection having been taken tp 
the maintainability of the suit, the Subordi- 
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nate Judge on the 24th Marcli 1024 held that 
he had no jurisdiction to entertain the 
plaint on the ground that it was in ellect an 
application for the removal of a muiwaUi 
lor misfeasance or breach of trust or neglect 
of duty and that by reason of s. 14 of the 
Keligious Endowments Act (XX of 1863) 
the proper Court for presentation was the 
principal Civil Court of the District. 

On behalf of the appellant it is contend¬ 
ed that^ his suit is neither under s. 14 of 

Endowments Act nor under 
s. 92 of the C. P. C., but one for the enforce¬ 
ment of a civil right cognizable by a Civil 
Court under the general law as declared 
by s. 9 of the C. P. C. 

The first question, therefore, is, what is 
the^ meaning of the plaint and the reliefs 
claimed therein. As it stands the plaint 
does not expressly ask for any relief of a 
civil nature or for the adjudication of any 
cutest as to a right of ])roperty or an 
office. It is not understood why any Court 
• ^ieoide whether the plaintiff is en¬ 
titled to dismiss the defendant or declare 
that the defendant was and is liable to dis¬ 
missal from the post of the mutivalli or 
that she has in fact been dismissed. If 
the_ wak’fnamah creates a right in the 
plaintiff to dismiss the defendant the plaint¬ 
iff is at liberty to exercise that right with¬ 
out the intervention of the Court and there 
18 no reason why theCourt shouldbe asked to 
declare thathehasin fact exercised thatright. 

If the defendant accepts the dismissal, there 
IS nothing further to be done. If she does 
not, then it is open to the plaintiff to ask 
for the administration of the trust and for 
her removal and the suit w’ould then be one 
wgnizable under s. 9 of the C. P. C. by the 
Civil Court. 

The declarations asked for by the plaint- 

. ®?nnot even be construed as coming 
within the purview of s. 42 of the Specific 
Relief Act. If the plaintiff had desired a 
declaration as to some legal character, 
which had been denied,and if consequential 
relief had not been possible, the Subordinate 
Judge would have had jurisdiction to take 
®®Snizance but here there is no such case. 

The fact is that in essence the plaint is 
one for the removal of the trustee and for 
the administration of the trust. When he 
asks the Court to declare that the defend- 
anthaebeen duly dismissed he means either 
that the Court is required to remove her in 
the event of refusal to vacate, or otherwise 
arrange for the administration of the trust. 
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It is inconceivable that a person of the 
plaintiffs experience in litigation would 
nave hied a plaint whicii does not ask for 
any plief of a civil nature and, in my 
opinion, the Suliordinate Judge was right 
in holding that the object of the suit being 
to protect the endowment against misfea¬ 
sance, breach of trust or neglect of duty, 
8. 14 of the Religious Endowments Act is 
applicable. 

But it is said that this section cannot 
apply because the Act lias no application 
to trusts established after 1863. It is said 
that the authorities, which hold that s. 14 
of the Act is general and that it applies to 
endowments created both before and after 
1863, were obiter dicta, but it is clear that 
this contention cannot be accepted. See 
Dhurrum Singh v. Kishen Singh (1), Fakur- 
udin Sahib v. Ackeyii Sahib (2), Sheoratan 
Kumvari v. RamPargash (3) and Sivaijya v. 
Rami Reddi (4). By Regulation XIX of 1810 
all public endowments in this Province 
were declared to be under the control and 
superintendence of the Board of Revenue 
wliich was entitled to take charge of Iheir 
properties and to administer the same, al¬ 
though it sometimes did not do so. In res¬ 
pect of some of the endowments the Local 
Government had the power to nominate or 
confirm the manager or superintendent. 
In others the Local Government did not 
appoint but had powers of supervision. Act 
XX of 1863 made rules for the management 
of both these classes. Regulation XJX if 
not repealed would have been applicable to 
endowments created after 1863 also and it 
is reasonable to suppose, therefore, that Act 
XX of 1860 w'hicli repealed it was intended 
to have the same scope, and that while some 
parts of it provided for endowments over 
which the Local Government were then 
exercising control, s. 14 was intended to 
have wider scope and to apply to endow¬ 
ments coming into existence in the future. 

It is to be noticed that the reliefs granted 
under s. 14 of Act XX of 1863 are slightly 
different from those accorded under s. 92 of 
IheC.P. C. The power of appointing a 
new trustee and of making a scheme for the 
administration of the property is restricted 
to s. 92 only and in the present case if the 

fl) 7 C. 767; 4 Shome L. R. 206; 9 C. L. E. 410; 3 

^(2)^^M^197;^4 Ind- Jur. 2£0; 1 Ind. Dec. (k, s.) 409. 

3J 18 A. 227; A. W. N. (1896) 37; 8 Ind. Dec. (k. b.) 


(3) 

^^(4) 22 M. 223; 8 Ind. Dec. (>;.•.) 159. 
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ol'ject of the plaintiff is to provide for the 
adniinistration of the estate after the re¬ 
moval of the defendant, s. 92 would appear 
to oe liie 1 '!opL-r iiiaciiineiT of securiim' it. 


Tir^ !•' Si>'»lidclit, UiclfiulV, COilleiid.S tiiat 
the ph'.iniiff should hist obtain ihe.sanction 
of tin- Advocate Oeneial and some 

otiier jiersuii with him as plaintiff as rc(|i;ii- 
e<l by lilt* provi.sions of s. 92. 1 agree that 

this would have ])een the proper course, 


but if the pluintiit (diooses lo adopt the (>ro- 
cedure of s. 11 of Ad XX of 1803 rather 
than s. 92 of llie O’. P. C’., thi- li'k is his and 
the Couit cannot make any objtclion. The 
Subordinate Judge appears to Ijave thought 
that as tlie plaintiff was suing alone and 
had not obtained the sanction of the Advo¬ 
cate Cleneral or otlier officer empowerc-d to 
give sanction under s. 92, (A P. C.. it was 
his intention to cast tlie suit as one under 
8. 11. Probably the learned Judge was 
riglit but even if he had held the suit to be 
one unders. 92, C. P. then also would he 
have been comptdlcd to returti the plaint. 

Put the appellant's reply is (hat he has a 
right to sue independeully of the Religious 
Endowments Act and s. 92 of the C. P. C. 
He contends that so far as Act XX is con¬ 
cerned it is cumulative and not restrictive 


and tliat so far as s. ! 2 of the C. P. C., is 
concerned it deals only with suits brought 
in a representative capacity, and that it 
does not affect a suit to enforce a right 
conferred by the deed of endowment itself. 
He relies upon cases decided previously to 
1903 and in particular upon Bndrce Das 
Mukim V. Chooni Lai Johurry (5) in which 
it has been held that the founder of an en¬ 
dowment or his heirs have tlie right to sue 
the trustees for the due performance of the 
trust and to remove them and to appoint 
new trustees without invoking the aid of 
8. 92. These cases, however, are no longer 
law and the second clause of s. 92 makes it 
clear that the section is mandatory and the 
reliefs specified in the section can only be 
enforced now by resort to the procedure of 
the section. Neither the founder nor his 
heirs is now entitled to sue for the removal 
of the trustee and the appointment of a new 
trustee if he alleges a breach of trust or re¬ 
quires directions for the administration of 
The jurisdiction of the High Court over 
suits relating to the management of trust 
property has been derived from the Supreme 
Court and was in the first instance indepen¬ 
dent of the C. P. G. As for the mofussil 
t5) 33 C. 789; 10 C. W. N. SSL 


Courls, their jurisdiction appears to have 
been based upon justice, equity and good 
conscience. But that jurisdiction in respect 
of sets of Tribunals is no^v affirmed 
au'l controlled I-y Act XX of j8()3 and s. 92 
of the C. P. C. Tiie fact is that the trus¬ 
tee, tliough by a legal fiction, is vested 
with the legal ownership of the property 
and the Legibiulure will not allow the Civil 
Court to divest him unless and until certain 
jireliminaiies have been strictly obseived. 
in one .sense a suit for the removal of a 
tru-.lee may not strictly speaking be a suit 
of a civil nature, and perhaps for that 
reason the Legislature has removed all 
doubts by enacting the Statutes above 
referred to and has declared that no such 
suit can now be instituted e,\cept under the 
special jurisdiction conferred thereby. 

It is contended that Venkv Chettiary. 
Duraisami Chettiar (G) is authority to the 
contrary. But that case was one between 
an admitted trustee and one who was not a 
trustee for the recovery of trust property 
and submission of accounts. Such a suit 
would obviously be cognizable by the ordin¬ 
ary Civil Court without any preliminary 
formalities. So would a suit for the estab¬ 
lishment of the right to act as mutwalH. 
But it is otherwise where the appointmehfc 
of a trustee has been recognized and it is 
sought to remove him for a breach of trust. 
But, says the appellant: “1 may not wish 
to sue for breach of trust and I may have 
the right to dismiss the mutwalli for mere 
misconduct not amounting to a breach of 
trust. Why may I not enforce my right to 
remove him?" The answer is that we are 
not concerned now to discuss a hypothetical 
case and whether in certain events a decla¬ 
ratory suit will lie. What we have to decide 
here is whether the plaint as it stands is 
one which can be entertained by the Sub¬ 
ordinate Judge. I have no doubt that the 
answer is in the negative. The Subordinate 
Judge has held the plaint to be an applic^ 
tion within the purview of s. 14 of Act XX 
of 1863. It is for consideration whether if 
and when the application has been admit¬ 
ted, the principal Civil Court will be able 

to give the relief which the plaintiff seeKS. 

If the Court is not competent to appoint or 
cause to be appointed a new trustee, he 
will probably not remove the defendant 
and will probably direct the .appellant to 
sue under s. 92 of the 0. P. C. 'Fhereiore 
it is for consideration whether the 
(0) 62 lud. Cas. 761; U L, W. 38; (1021) M. W. >A 439. 
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will be better advised to adopt the proce¬ 
dure under s. 92, C. P. 0. instead o Unt 
under s 14 of Act XX of ISt!;!. IKnvever 

W "f t’lninlift'as to 

how_ he sliould proceed. All tlmt vre enii 

do IS to airirm the Snboriinale Ju,l-e’s 
or^rand to dismiss the appeal with cosrs. 
KOSS) J,—I agree. 

Apjh-al 


CALCUTTA HIGH COURT. 

, Appeal FuoAf Ordeii No. S:M ok U)iM. 

February Ki. 1925. 

Present .‘—Mr. Justice Sulirawardy ami 

Mr. Justice Duval. 

TARA PRASANNA SINHA AND OTHERS 

—Plaintiffs—Aki-EoLants 

__ versus 

JNANENDIU NAUAYAN nAGf'Hf and 
OTHERS—Defendants—Respondents. 

Procedure Code (Act V of WoSi, O. XXI, r. 22 
^Lmttaiion Act (IX of im), Sch. I, Art. 1S2^ 
^xtcution of decree—Xotice to judjment-debtors— 
^^nterested judgme nt-dehtor. 

Ihe object of the notice under 0. XXI. r. 2i>. C. P. 
u.is to enable the judgment-debtor to shou' cause 
dt ^ L- decree should not be e.xecuted, and also to 
*039 col*^ opportunity of satisfying the decree, [p. 

several judgment-debtors lias no 
^^^0 property afTeeted by the 
r u ®orve the notice under 0. XXI, 

C., on him does not vitiate the execution 

proceedings. [t6id.] 

V. 7VtaiL-amani Ousi, Ci Ind. Cas. 
476; 25 C W. N. 972. referred to. 

1 Under Art. 182 of Seh. I to the 

mitatiOQ Act, an execution application against some 


a — •'Avw uuuci yj, AAi, r. zz, u. r. u., snoiua 
col. all the judgment-debtors, [p. 1010, 

V. Gajendra Xaidu, -10 Ind. Cas. GU8; 
40 M. 1127; 22 M. L. T. 20; 6 L. W. 290; 33 Al. L. J. 
o33, relied on. 

Appeal against an order of the Subordi¬ 
nate Judge, Birbhum, dated the 27th of 
May 1924. 

P7*o6od/i Chandra Chatterjee, for 

theAppellants. 

1 Chandra Mitter, Babus Hira- 

Chakravarti and Shijamadas Bhatta- 
^d.Tjee, for the Respondents 

« ^ JUDGMENT, 

ll^JUnpawardy, J,—This appeal is by 
judgment-debtors, except judgment- 
tteotor No, 3, against an order passed by 


. JNANNDHA NARATAN BAGCH!. 

the Siibonlinatp Jiidfje of Birhlnim, d;Ued 
lie 2,til Jfay l!)24, uverruliii;; the objec¬ 
tions 111 : 1 ,!,• by llie jinl.ynii.nt (lehtoi's to the 
e-v;''uu,.,ii , 1 , 1 .lor .s. -17, c, [> (; 'I'j,,. 

ohjo •' 1 , 1.1 w;,i,-li Ins been |,i-e..s.'d hdAio us 
IS ih.it no Jiotu-c umku- (). XXI, r. 22 
hyvin.''- iiOhii >eived on jmlginenl-dfblor 
-NO wlio i.s iKi! nn iippeJUint befoiv ns, 
tin.' viiliiv I'Xi'riiiion pn.ceuding.-s are v.-id 
and wilhoiu juii:,dictit)n and, tiieiefure, (he 
Side olh'ided in tlaxse procet’iiings must 
be sel aside. 'J’lie decree obtiiined was lor 
rent in ro.'poct of a d'lrp.itni undi-r Ibe 
pJaintilfs wiio are the The dur- 
paiiii \\\is held l.y Tara Prasanna. Shyaina 

Prasanna and Ba^rangi Pri^sad. On tlie 
death of Pazrangi Prosad his widow Sabitri 
Kuniari Barinani (jndgnient-debtor No. 3} 
was treated as his representative. But it is 
tlie case ofthe appellants fliat the siiare of 

Bazrangi Prosad was sold by him to the ap¬ 
pellants by a b hula (U\ted (he Sih C/iuilra 
1327. 8abitri Kumari, therefore, had no sub¬ 
sisting interest in tlie darpatni. The decree- 
holders descrihed her as one of the jud"-- 
ment-delitors in tlie execution proceedings 
probably out of abundant precautioii. No¬ 
tice under 0. XXI. r. y.2 ivas not served on 
Sabitri Kumari. There is no other Haw in 
the execution proceedings except w'ant of 
service of notice on Sabitri Kumari. It 
is urged before us, whether she w’as or ivas 
not a proper party to the execution 
proceedings, execution havingbeen sought 
against lier, it was the duty of tliedeciee- 
liolders to serve her with notice under 0. 
XXI, r. 22, and their failure to do so vitiat¬ 
ed the entire proceedings. Xo authority 
has been placed before us in support of 
this untenable contention of the appellants; 
bub reliance has been placed upon cases 
where it lias been held that failure of 
service of notice under 0. XXI, r. 22 takes 
away the jurisdiction of the Court to exe¬ 
cute a decree and all subsequent proceed¬ 
ings are null and void. There cannot 
be any doubt with regard to tlie cori'ectness 
of this view. But as has been pointed out 
in the case of Gurudas Biswas v. Thakam- 
ani Dasi fl), the object of the notice evidehl- 
ly is to enable the judgment-debtor to show 
cause, if any, why the decree should not 
be executed and also to give liim an op¬ 
portunity of satisfying the decree. This 
object could not be achieved in the present 
proceedings as Sabitri Kumari had no sub- 

(1) Cl Ind. Cas. 176: 25 0. W, X. 972. 
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sisting interest in the property at the time 
of the execution and she was not a person 
who could show cause against execution or 
could satisfy the decree. Moreover, sub¬ 
sequent to the order appealed against and 
passed by the Court below she joined with 
the other appellants to make four applica¬ 
tions for time to pay the judgment-debt in 
which the judgment-debtors waived their 
right to take any objection under 0. XXI, 
r. 22. Time was granted with the consent 
of the decree-holder on these applications 
and had the judgment-debtor No. 3 herself 
been the appellant, she might have found 
it difficult to succeed in these circumstances. 
As she is not an appellant and as she has no 
interest in the property against which exe¬ 
cution is sought, I think the judgment- 
debtors have no right to question Ihe exe¬ 
cution on the ground that no notice -svas 
served on her. 

Reference may also be made in this con¬ 
nection to Art. 182 of the Indian Limita¬ 
tion Act. There was no notice on judg¬ 
ment-debtor No. 3 and the present ap¬ 
plication may be taken as an application 
for execution against the other judgment- 
debtors and under Art. 182 such an ap¬ 
plication is treated to be an application 
against all the judgment-debtors, and, there¬ 
fore, it is not necessary that notice under 
O. XXI, r. 22 should be served upon them 
all. See the case of KHshnaiyah v. 
Gajendra Naidu (2). 

Exception has been taken to the execu¬ 
tion on another ground, namely, that 
the decree having been obtained for 
rent against the original tenants and some 
of the transferees of the original tenants, 
it cannot be considered as a decree under 
the Bengal Tenancy Act. I do not see any 
reason why this mere fact will deprive the 
decree of its character as one under the 
Bengal Tenancy Act. Besides, the appeal 
is not directed against the validity of the 
sale but against the order overruling the 
objections under s. 47, 0. P. C. 

This appeal accordingly fails and is dis¬ 
missed with costs four gold mohurs. 

Let the record be sent down as early as 
possible. 

Duval, J,— lagreewith the order which, 
my learned brother proposes to make. The 
decree arose out of a rent suit and was 
passed on the 13th December 1922. Among 
the judgment-debtors Sabitri Kumari, the 

„C2) 40 Ind. Cas. 608; 40 M. 1127; 28 M. L. T. 20: 6 L. 
W.2&05 33 M.UJ.533. 


present judgment-debtor No. 3, was includ¬ 
ed ; but it appears from the petition dated 
the 27th May 1924, on which the order now 
objected to is made, that she had not at the 
time of the passing of the decree any 
interest in the property as any interest she 
might have had from her husband had 
been sold before her husband’s death. When 
execution was taken out in Rent Execution 
Cases Nos. 4 of 1923 and 46 of 1924 (the 
previous execution cases) it appears that 
she was not mentioned as one of the judg¬ 
ment-debtors against whom the decree was 
sought to be executed. Consequently it is 
argued that when she was included in the 
present application which is dated the 3rd 
April 1924 which was made a year and five 
months after the passing of the decree, it 
was necessary that notice under 0. XXI, 
r. 22 should be served on her. This no 
doubt would have been absolutely neces¬ 
sary and the absence of such notice would 
have made the whole proceeding void, if, 
as a matter of fact, any relief in actual 
effect was possible against the lady. ^ But 
on the admission of the other judg¬ 
ment-debtors, no such relief was possible; 
nor does she herself object to the execu¬ 
tion of the decree. It was a rent-decree 
and execution was sought by attachment 
and sale of the property and she could 

not, therefore, be affected by anything which 

took place in the Execution Court. She, 
therefore, raised no objection though su^ 
sequently after this order was passed she 
was induced to join with the other original 
judgment-debtors in making applications 
for delaying the sale. As she had no in¬ 
terest in the property, the want of service 
of notice on her would not affect her in 
any way and so there can be no ground 
for allowing the appeal, I agree witn 
my learned brother also on the point as to 
the decree being a rent and not a money- 
decree. I, therefore, agree that the append 

should be dismissed. . . ■ j 

N. H. Apptal disTiiissea, 




.[88 L 0. .;i925] 


HARI MATl pASl V. HART PASI DASI. 




CALCUTTA HIGH COURT. 

' Criminal I^i FKi HNci: .\,) (; (,i,- [1)05 

Maivli 17, 

P9'e5enf;—Justice Sir llahiiiij'on Xewlifiiild 
Kt., and Mr. Jnsiicc |5. n Ch-.^c 
HARIMATl I)A81-lsr R.vuiv ‘ 

HARI D.V8I HASI—^.vp R>i;tv. 

Criminal Procedure Code >.[>•' V of /,'r 

(i)—Dispute concei-ninj immorcaldc pro'ixrtii- M.indu- 
tory order, udiethcr can be U-iued-Juris iict ion of 
Magistrate. 

; Under sub-s. (2) of s. 117 of tli.- Cr. 1* (’. a Mnpi- 
trate has power only to issm- a pivliibitiuy order 
I'estraininp: any person from doinij any i\e[ intojf-n iin' 
with the right of another jierson nlr. n tlio Magistrate 
finds that such right exists. The power given t'>a 
Magistrate under this suh-seetion is analugous to ilie 
power of a Civil Court to grant a leiuporary injnnctim 
restraining a iierson from doing a eniain ad, I ut 
the sub-sect ion does not aulliorize a Magistr.de to m.iUe 
nn order in the nature of a mmdaloiy ininnetioa 
directinga party to perf >rm a cMlainaci, for iiwianee, 
Tan act directinga party to demolish a w.dl that lias 
been built by him. [p. 1011. coJ. 2; p. 1012, col. 1J 

Reference made by the District Miiris- 
trate, Howrah, dated the 7th Jiinuary 1!)25, 
for setting aside an order of 1 he Dejnily 
Magistrate, Howrah, dated the 2nd January 

1925. • 

' Babu Ptinc/ta7tan G/tou'f//itn‘y, for tlie 1st 
Party. 

• Mr. Narendra Ktnnar Bose (with liiin 
Babus Probodh Chandra Chaderjre and 
Sudhansu Sekhar Muklicrjee), for the 2nd 

Party. 

• 

* JUDGMENT.— This is a Reference 
Under s. 438 of the Cr. P. C., by the District 
Magistrate of Howrah recommending that 
an order passed by the Deputy Magistrate 
under s. 147 (2) of the Code be set aside. 

■ The facts are that the first party com¬ 
plained that the second party raised a wall 
on her own land blocking the windows in 
the house of the first party and thereby shut 
out light and air from t!ie western room in 
that house. The Deputy Magistrate found 
that the first party was enjoying the right 
of access to light and air through the 
windows in question for tlie last two 
years, and as the putting up of the wall by 
the second party was admitted he held that 
it was not necessary for him to di.sciiss the 
evidence in the case. The only point that 
he considered to Ije important was whether 
there was likelihood of a bieach of the 
peace and he held under the circumstances, 
MtiiLugh there was no direct evidence in 
support of his finding, that there was likeli- 


liood of a l>re;K‘Ii of the peace. In conclu'; 
sioii he made an order lo this elTed; "J, 
flu'iyl. re, diin-l (li;if tlio second pail’. nnji 
D.isi D;isi do dcni'di^li the new w.-JI wilhin 
llie |.mi<>d ()l oiu' montli fnan this o:itr mid 
that .''hr .'-hiill not j'lp up another wn!! id- ek- 
iiiLdhe wihdow.s in the noitli w;dl of llaii 
Jlali s house lilt she liad I.'Cen aflindgiil l.y a 
competent Contt lo have ttie jighi in 
Tiie learned Magistrate does not limi that 
the first parly !:ad acquired a riglit (.f ease- 
iiient under the law to liglit and air over 
the land of the .seeoud party through the 
windows in dispute. 

d’lie question, liowever, is wliether iiaving 
regaid to the provisions of s. 1-17 (2), Cr. P. 
C., the Magistrate had jui’isclielion to order 
the second party to demolish the wall wln'eli 
.she lias raised on Imr own laml. d'he 
learned Vakil for the lii'st party contends 
tliat in view ofeer.ain rulings nf fids Court 
the •Magi'.trale had such jurisdiction, and it 
is sullicient fer us to refer only lo tiic first 
of tJie cases cited Pnsiipati Sath Hose y. 
Xando Lai Bo.^e (I) in support of his con¬ 
tention. In tliat case it was held that an 
order direct ing tliat an ()])struction to the 
right of taking water by one of the par ties 
bv tlie erection of a bnndh should lie remov- 

4 

ed was within tire competency of the Magis¬ 
trate leaving regard to the words in .s. 117 
of the Code of 18d8, that tlie ^lagistrate 
could “Direct that such things shall not he 
done’’ Tlierc is some diverg'-nce of judi¬ 
cial opinion on the question lo wldch it is 
■unnecessary to refer, as s. Id 7 has been 
amended by Act XVIII of 1923, and the 
language has heen altered. M e liave to 
construe the section as it now stands. Sid> 
s. (2) of s. 117 runs tlius; “If it appears to 
such Magistrate that such right exists, 
he may make an order prohibiting any 
interference wiili the exercise of sucli right.’’ 
it appears to us that those words do not 
give the Magistrate any power of directing 
one of tlie parlies to do a positive act by 
wav of mandatory injunction as has been 
done in this case by directing the second 
party to demolish the -wall that lias been 
built by her. It seems that the .power 
civen to a Magistrate under sub-s (2) of 
a 147 is analogous to the I'ower of a 
Ci/il Court to grant a temporary injunc¬ 
tion restiainiiig a person from doing a 
certain act, hut that this suh seclioi. ooe.s 
not authoritie tlie Magistrate to make an 

( 1 ) 5 C. tv. X. 67; 28 C. 734. 
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order in the nature of a mandatory injunc¬ 
tion directing a party to perform a certain 
act. Ti,e uiuer of the Magistrate under that 
Section may be declared to be erroneous by 
a Civil Court. Sub-section (4)ofs. 14/, Cr. P. 
C., runs thus; “An order under this section 
shall be subject to any subsequent decision 
of a Civil Court of competent jurisdiction,” 
If we are to hold that the Magistiate has the 
jurisdiction to pass an order by way of 
mandatory injunction the party against 
whom such an order is made would l^e 
driven to the Civil Court for establishing 
the right that he is not bound to perform 
the act directed by the Magistrate. In the 
present case if the order of the Magistrate 
were to stand the second party would have 
to bring a suit for a declaration that she 
has the right to re-build the wall after de¬ 
molishing it in obedience to the order of 
the Magistrate, which would be a suit of a 
somewhat novel character in which even if 
succe&slul the plaintiff can get no relief for 
the loss caused by the demol tion. A Civil 
Court grants a mandatory injunction with 
great care and caution and we think that 
it was never intenued that a Magistrate 
should exercise the j»ower of making such 
an Older by a summary procedure. We 
may also refer in this connection to Form 
No. 24 in the Fifth Schedule of the Code 
which gives a iorm of the order under 
B. 147 Cr. P. C., w'hich merely contains a 
direction that the person against whom the 
order is made shall not do certain things. 
We are, therefore, of opinion that this 
change in the wording of s. 147 was made 
with a view to make it clear that the Magis¬ 
trate has only the power to issue a prohibi¬ 
tory orderiestraininganypeison from doing 
any act interfering with the right of another 
when the Magistrate finds that it exists and 
we hold that the Magistrate has no jurisdic¬ 
tion to direct the 2nd party to demolish the 
wail. 

On these grounds we accept the Reference 
and direct that the order, passed by the 
Deputy Magistrate dated the 12th Decem¬ 
ber 1924, be set aside. 

K. Reference accepted. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

CniiiiXAL Appkal No. 200 of 1925. 

July 9, 1925. 

Pmenf;—Mr. Wazir Hasan, A. J. C., and 

Mr. Simpson, A. J. C. 

EMPEROR— Appellant 
versus 

]\r/UKU LAL— respondent. 

Criminal Procedure Code. (Act V of 18VS)yS. 2o2{2) 
—W aiTttnt case—Proscciitun evidence, pi'oduction of 
■ -Duty of Magistrate—Neceesury outness not produced, 
effect of. 

Clause (2) of s. 252 of the Cr. P. C. throws upon 

the Magistrate, in a warrant case, the duty of seeing 
that all the evidence essential to the prosecution 
case is before the Court. It is not open to a Magis¬ 
trate to acquit the accused in a warrant case on the 
ground that the prosecution lias failed to produce a 
necessary witness, [p. l(M3,col. 1.] 

Appeal against an order of the Magis¬ 
trate, First Class, Unao, dated the 13th 
December 1924. 

I'he Government Pleader, for the Crown. 

Mr. S. U. Ahmad, for the Respondent. 

JUDGMENT. —This is an appeal by 
Government against an acquittal. Ihe 
person acquitted was Maiku Pasi. Ihe 
charge was under s. 6U(aj and (/) of the 
U. P. Excise Act IV of i91U. me case 
for the prosecution is that Mr. Shambhu 
Nath Misra, Excise Inspector, received in^ 
fojmation from an inioiuier, whose name 
is not disclosed, that Maiku had manu¬ 
factured liquor over night. He recorded 
his reasons for dispensing with the war¬ 
rant, which were that Maiku would have 
an opportunity of making away with the 
liquor, and the instruments of distillation. 
He then w’ent to Maiku s village, accom¬ 
panied by Maqbul Aziz, Sub-Inspector of 
Police, a Head-Constable and two Constables, 
and one excise peon. When they reached 
the village, they picked up two witnesses, 
Bhawani w'ho is the mukhya of the vil¬ 
lage, and Lalla, bania. lire party pro¬ 
ceeded to Maiku’s house »vhere they found 
Maiku 8 wife. She said that Maiku had 
gone to Unao. The search took place in 
her presence, and one full bottle of country 
liquor and one bottle half full were found. 
There was also a basket of maAw flowers, 
a still, a still-head and a pipe. The pipe 
was concealed in the roof. The other 
things were in a ro^m which was fastened 
with a chain. The two bottles were 
in a box which was locked. The key 
was obtained from Maiku’s wife. Tha 
still itself was built of pukka bneks 


BMPER6B V. MAIKU LAL. 






9 


;[8S L 0.192^] MAHiK 1 

The Excise Inspector, the Sub-Inspector, 
and the witness Bhawani, who is the head¬ 
man of the village, have been examined. 
The other witness, Lalla, bauia, was not 
pi'o.luced^ by the prosecution. Maiku ac¬ 
cused said that lie was not present at the 
time, but he denied tiuit the things were 
found in his house. Me also denied the 
presence of his wife. Me produce t two 
witnesses in his defence, Sheo Din Lodh, 
who said that he was jtresent at tlie time 
of the search, and that nothing was found 
except an earthen pot and a frying pan 
outside the house. The witness said that 
neither Maiku nor his wife was present, 
and' he said “ I saw dispute arising be¬ 
tween the village headman and the accused 
for pigs who destroy fields." This last 
statement, of course, is (piite insufficient 
to establish any enmity between the head¬ 
man and Maiku. Neither time nor place 
is given of the supposed quarrel. No 
cross-examination was addressed to Bhawani 
oh the point. The other witness Debi is 
a Pasi, as Maiku is. His deposition is not 
Clehr. He says that Maiku and his wife 
were not there at the time, but, as he also 
says that no search took place at all, it is 
not clear to what occasion he is referring. 
The learned Magistrate states in his judg¬ 
ment that the Excise Inspector, the Sub- 
Inspector and the mukhya fully support 
the prosecution story. He has acquitted, 
largely because the other witness Lalla 
hania was not produced by the prosecu¬ 
tion. We desire to call the attention of 
the Magistrate, and through him of all 
Magistrates, to the exact wording of s. ^52 
(2) of the Cr. P. C. This was a warrant 
case. 

“ The Magistrate shall ascertain, from 
the complainant or otherwise, the names 
of any persons likely to be acquainted 
with the facts of the case, and to be able 
to give evidence for the prosecution, and 
Bball summon to give evidence before 
himself such of them as he thinks neces¬ 
sary." 

The duty of seeing that all the evidence, 
essential to the prosecution case, is before 
thfe Court is thrown by the Code upon 
th’0 Magistrate himself. It is not open to 
a Magistrate to acquit on the ground that 
the prosecution has failed to produce a 
hecessary witness. We have not thought 
it necessary to send for haWa-hayiia. We 
see no reason to suppose that the Exci-e 
Inspector, the Sub-Inspector and the head- 
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man of the village have concocted an 
entirely false case against Maiku. and that' 
IS what the defence amminfs to. The dis¬ 
crepancies pointed out In- the learned' 
IMagistralp in his judgment do not appear 
to us to be of any impoi-fance. On the 
question where the two witnesses, joined 
the search party tliere is no real di.screpancy 
if the evidence is righi ly understood. Oh 
such points as what clothes Maiku’s wife 
was wearing, and whether her baby was 
directing his efforts to the left breast or 
the right one. a truthful witness may fail 
to remember. 

We accept (he appeal, set aside the ac¬ 
quittal. and convict .Maiku under s 60(a) 
and s. 60 (/). Under s. 60 uf) we sentence 
him to a fine of Rs. 10. In default h6 
will suffer one month's rigorous imprison¬ 
ment. Under s. 60 (/') we sentence him to 
two months' rigorous imprisonment. If thfe 
fine is not paid the sentences of imprison¬ 
ment will be consecutive. 

z. K. Appeal accepted. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1105 of 19-24. 

March 12.1!)25. 

Pi-esent;—Justice Sir Babington N'ewbould, 
Kt., and Mr. Justice B. 11. Ghose. 

Sheikh MANMC— Petitioner 

icrsiis 

EMPEROR— Respondent. 

Criminal Procedure Cole (Act V of IS'JS), s. .%0 — 
Commitment proceedings—Deposition read over to 
witness during examination of other witnesses, effect 

"^Reading over to a witness his deposition while 
otlier witnesses are being examined is not flufiiciont 
compliance with the provisions of s. 360 of the Cr. P. 
C since the object of that section is that the accused 
may have the opportunity of ascertaining that the 
evidence has been correctly recorded. This is of great 
importance in an enquiry with a view to commitment, 
since under certain circumstances the evidence then 
taken may be used as evidence against the accused at 

the trial. . . . • * 

Criminal revi.sion ag.-iinst an orde^ of 

the Sub-Divisional Magistrate, Jamalpur^j 

dated the 18th .''eptember 1924. 

Babu Profulla Chandra Nag, for the 

Petitioner. - 

JUDGMENT.— No one appears to 
oppose this Rule It anpears that at the 
hearing of the case before the Committing 
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Magistrate though the deyositions- of the 
\v.itne?Fes ■were le-ad over to thenras requir¬ 
ed hy s. ^('(1. Cr. P. C., Lul this "was done 
^ylliIe the. other ‘witnesses ■were being 
exan.ined.. This we Lave held is not sufti- 
ciejit C( n.] liarce with the j iovision of 
s. 310, Cr. P. C., since the ot'ject of tl^at 
section is tlaliLe accused n ay Lave the 
opi-oitunity of asceitainiiig that the evi- 
deiiCe Las been coirectJy ncoded, dhis 
is of great iiupoitance in an enquiiy with 
a view to conimitment, since under ceitain 
fiicumstances the evidence llien taken n^ay 
be used as evidence against him at the 
trial, dhe objection was taken in tlie Ses¬ 
sions Court before the accused was called 
in to plead. Under these circumstances 
■we think we shall make the Kule aLsolute, 
and we accordingly quash the ccir.milment 
of the petitioner and diiect that tie case 
beie-heaid l.efcre the Cen,milting Magis¬ 
trate accoiciing to law. 

z. K. Rule made cbschte. 


girilty of an offence under s. 9 (c) of Act I 
of 1878 (Opium Act), and have been sentenc¬ 
ed to imiuisonment and payment of fines. 
An appeal by them resulted in their con¬ 
victions being maintained, but their sen¬ 
tences of imprisonment w*ere reduced to 
those already undergone while Nand Lai 
was sentenced to pay Rs. 500 fine and 
Diwan Chand Rs. 200. d'hey have come up 
to this Court in revision, and it has been 
urged on their behalf that the conviction 
was wrong. Po far as Nand Lai was con¬ 
cerned, 1 am satisfied that he was, undoubtr 
edly, in possession of this opium and has 
been rightly ccnvicted. 

The case of Diw^an Chand, his younger 
brother, is on a different footing. Admit¬ 
tedly Nand Lai had had a license to keep 
opium. That license had expired arrd 
under the rules Nand Lai should have 
returned any sur]>lus opium that be might 
have l.ad in his possession. It is clear that 
he did not do so. The learned Sessions 
Judge appears to have held that, as the 
brothers were the joint owners of the shops, 
the mere fact that the license had been iu 


LAHORE HIGH COURT, 

CklMlKAL Elvisicn No. 2U cF 11^25. 
March 20, 1915. 

Present:—II t. Justice Brosdwr}’. 
NAND LAL and anoiher—1 etitickeks 

versvs 


EMPEROR— Lesh klekt. 

Opium Act (1 of IS7S), s. 0 {c)—Illegal possession of 
opium—jSAop ouned by tuo liotbers jointly—I'lcsump- 
iion. 

Two brothers were joint owners of a eliop in which 
cpium ■\Mis tcld, lie JiciLU Itiiig in the i.tn.e cl lie 
elder Irolher. After the opiiy cl tie JictLse a 
c^iiai.tily cl cjii.m vas leutri in tit tlcp : 

Jle/d, that tl.e picfeun.i.lh n nay ealtiy be n-ade 
that the pcsttEsicu cl cjiin. vis Hat cl the ilttr 
brother and that thejcvigcr liolliir-was ret, Itere- 
fere, guilty oi an clcnce under a. <; (cj ol tU C'l-ium 
Act. 


Mehr Singh v. Emperor, 60 Ind. Cas. 012; 22 Cr. L. 
J. 272, relied on. 


Application for revision of an order of 

the Bessions Judge, Jhelum, dated the 4lh 

November 1924, modifying that of the 
Magistrate, First Class, Gujrat, dated the 
30th September 1924. 


Mr. Harhhajan Das, Sot "Mr. Anant Ram, 

for the Petitioner s, 


the name of Nand Lai alone, did not render 
Diwan Chand immune from punishment. 
It w'as held, however, in Mehr Singh v. 
Emperor (1) that where illicit liquor is found 
in a house which is occupied hy two bro* 
there, the presumption is that the elder 
brother w’as in possession of the liquor. In 
that case there w’as, in addition to the dis¬ 
covery of (he liquor, other evidence to show 
that he (elder brother) had been concerned 
in the manufacture of it. In the present 
case there is evidence to show that the 
elder brother Nand Lai had had possession 
of opium under a license, and I, Ihereforei 
think that here too the presumption may 
safely be made that the possession of the 
opium was that of the elder brother and 
that, therefore, Diwan Chand should not be 
held guilty of the offence w'ith which he is 
charged. 

I, therefore, accept the petition so far as 
Diwan Chand is concerned and set aside 
his conviction and sentence. The fine, if 
paid, will be refunded. The petition of Nand 

Lai is dismissed. , 

Diwan Chand's revision accepter, 

z K. Nand LaVs dismUstd. 

(1) 60 Ind. Cas. 672; 22 Cr. L. J. 272. 


JUpGBfiENT.—Nand Lai and Diwan 
panel, Bone of Sada Dial, have been found 
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CALCUTTA HIGH COURT. 

Criminal Revision Xo. GG of i!).'”). 

March 23. 1925. 

Pi'tsent :—Justice Sir Babington Xe\vl)Oulil, 
Kt., and Mr. Justice B. II. Gliosc*. 

SUDHAMOY DAS—A(’('l'sed —PbirrioNER 

VS tl S 

The chairman KRISHXAGAR 
MUmCIPALlTY—RESPoNDENr. 

Motor Vehicles /IcI (17// of 101.’,\ s. h'—Rules 
f^med under r. 10 -Motor irhicle plyiioj for 

hire— Rules for imposing tax not framed—Tux, u-hi- 
ther can 6e imposed. 

Rule 19 of the rules framed under the .Motor Vehi- 

• j passed for the protection of the roads 

ajd It was uot intended that a i-rohihition under 
this rule should distinguish between private vehicles 
and vehicles plying for hire. Where n>* rules liave 
bson frAn\ed under the Act to uiuihle a Municipality 
to impose a tax on motor ve!uul:?s i»lvin>i’ for hij*^, 
lh6 Municipality cannot lake advantage of r. 19 to 
impose the tax, 

. Criminal revision against an order of the 
District Magistrate, iNadia, dated the 8tli 
Janiiary 1925, confirming that of tiie Deputy 
Magistrate, Krishnagar, <liited the 2()th 
December 1924. 

.JUDGMENT. —The petitioner has been 
ednvicted under s. IG of the Motor Vehicles 
Act .for having contravened an order of the 
Pliairman of the Krishnagar Municipality 
prohibiting the plying of motor taxis and 
lorries for the purpose of gain within the 
jurisdiction of that Municipality on all its 
roads without the special permission cf the 
Chairman. It is not disputed that this 
special prohiI)ition was issued in order to 
eaable a tax of Rs. 25 to be levied on 
Motor taxis. It appears that up to now no 
rules have been passed under the Motor 
Vehicles Act to enable Municipalities out¬ 
side Calcutta at any rate to impose a tax on 
mbtor vehicles plying for hire. We are told 
that such legislation or rule making is con- 
teipplated. But until such taxation is sanc¬ 
tioned by .law the Municipalities cannot take 
^idvantage of r. 19 to impose this tax. Rule 
19 is in the following terms:—“No motor 
vehicles shall be driven on any street or 
6ther public place where the use of motor 
■^chicles is prohibited in the case of a 
Municipal area by the Municipal Com- 
MisidonerS) and in the case of areas 
witside .Municipal limits by the District 
Bdard of such areas.” It is obvious that 
thiC rule was passed for the protection of 
roa Is, and it is not intended that a pror 
Wlfition tmder this rule should distinguish" 


l»elween privale veliirlcsnnd voliicles plving 
for hire. 

We make tlie Rule absolute. W set aside 
t!ie coiivicrioii and sentence passed ou the 
pelitiuner and direct that tlie line if paid 
will be refunded. 

z. K. Rule made absolute. 


PATNA HIGH COURT. 

(h:iiii.\'AL Rtvisi(<N' No. 143 of 1925. 

June 15, 1925. 

Prc.sea/;—Justice Sir B. K. Mullick, Kt.,, 
and Justice SirJwala Prasad, Kr. 

I).\ i{0(JA (lOPE—ArrrsRD—P etitio.^kr 

rersus 

EMPEROR—Opposite Party. 

Ti’iiiil Code (.-Ic-I .\LV of ISOO), ss. /(.V/, 
Criminnl Pmeedure ('ode uU'f C of IHOS), s. lO-j {h )— 
informathm to Police—Fnhe charge in Court — 
Prosecution for false charge—Cnmpluinl by Court; 
whether accessary -('onviction for false information, 
legality of. 

Where a person makes a false charge to tlie Police 
and subeequently institutes a prosecution in Court on 
the basis of the same charge, the offence of making a 
false charge under .s. lUluf the Penal Code must be 
deemed to have been committed in relation to a 
judicial procejding instituted in Court and before the. 
p?rson making the charge can bo prosecuted for such 
otfence a complaint in writing must be made by the. 
Magistrate in who.se Court the criminal case was in- 
btitute<l under cl. b) of s. 195 of tlie Cr. P. C. [p. 1047, 

(Offence under s. 211 of the Penal Code must 
always include an offence under s. 182 of the Code and 
where a person is pros*euted in respect of an offence 
under the former section but it appears that the pro¬ 
secution is illegal owing to the absence of a complaint 
in writing bv the Court l)ef<)re whom the false charge 
was made, it is ..pen to the Cm.rt to convict the 
accused under s. 182 of the. l»enul Code.LP. 104i.col.2,J 

Every false charge made to the Police is not neces- 
sarilyao offence under s. 211 of the Penal Code, f 
the intention to injure is absent then the offence falls 
under s 182 of the Code and there is no reason why if 
the prosecutor is unable or unwilling to prove inteii-r 
tion; tliat is to say, malice, lie should not be permitted 
to take a conviction under 6. lo^. ) 

Application against an order of the 

Sessions Judge, Patna, date, the 13 h 
March 1925, affirniins that of the Sub- 
Divisional Magistrate, Patna, dated the hth 

irebruarv 1S25. , 

Mr SaivcidiiHpd CJiundixi Ghosh^ for the 

^^Mr!'S, AMndh: dyaiv Assistant Govern- ■ 

inent Advocate, for the Ctowh. 

judgment, ^ _ 

Mullick, J.-Oh fhe'Stli January 1925 
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the petitioner Daraeta Gope laid an inform¬ 
ation before the Police complaining that 
his landlord Baji-aiigi Singh and others 
had forcibly carried olT 9 maunds of paddv 
from his house because he had refused the 
landlord’s request for the customary gift 
of milk and curds. Previous to this on 
the same day a counter-information had 
been lodged before the Police by the land¬ 
lord against the petitioner charging him 
and his brothers with wrongfully seizing 
and confining the landlord’s ploughman 
while the latter was passing the petitioner's 
house. It was alleged that previously 
there had been a quarrel between the peti- 
tionere party and the zemindar s servants 
about the sowing of some paddy and that 
the zemindars ser\^ant was seized in order 
to annoy the zemindar. 

The Police investigated both cases and 
reported that the zemindar's complaint was 
true and the petitioner’s complaint was 
false. The zemindars information, which 
was numbered by the Police as Pase No. I 
of 1925, has ended in the conviction of the 
petitioner and is now under appeal. 

On the 15th January the officer, who in¬ 
vestigated into the petitioner’s information 
submitted his final report declaring it to 
be false and on the 3rd February under 
the orders of the Inspector he submitted 
a formal complaint to the Sub-Divisional 
Magistrate of Patna charging the petitioner 
with offences under ss. 182 and 211, Indian 
Penal Code. In the meantime on the 5lh 
January the petitioner, finding that the 
Police had reported his case to be false, 
filed a formal complaint before the Sub- 
pivisional Magistrate repeating the allega¬ 
tions made in his information to the Police 
and on the 6th February, 1925, the Sub- 
Divisional Magistrate, after perusing the 
Police report above referred to, dismissed 
the complaint under s. 203, Cr. P. C. On 
the same day he passed the following 
order on the Sub-Inspector’s written com¬ 
plaint of the 3rd February; “Summon 
Daroga Gope under ss. 211/1x2', Indian Penal 
Code for 2!th February 1925." 

We are now asked in revision to set 
aside this order on the ground that the 
prosecution of the petitioner cannot pro- 
ceed_ without the written complaint of the 
Magistrate who took cognizance of the 
petitioner’s complaint of the 25th January 

Now cl. (b) of s. 195 of the Cr. P. C 
utrects that no Court shall take cognizance 
oftence pimishablo under the follow- 
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ing sections of the Code, namely, ss. 193, 
194, 19.>, 196, 199, 200, 205, 206’, 207, 208, 
209, 210, 211 and 228, wlien such offence is 
alleged to have been committed in, or in 
relation to, any ])roceeding in any Court, 
except on the complaint in writing of sucH 
Court or of some other Court to which 
sueh C’ourt is subordinate. In the present 
case the recording of the complaint of the 
25th January was a judicial proceeding, 
and the first question is whether laying, a 
false information before the Police on the 
5th January was an offence committed in, 
or in relation to, the complaint which was 
lodged by the petitioner before the tub- 
Divisionai Magistrate on the 25th January. 

Admittedly the offence was not commit¬ 
ted in the judicial proceeding. But was it 
committed “in relation" to it ? This raises 
a point upon which there has been some 
diversity of opinion but the tendency seems 
to he to give the words of s. 195 (6', as 
wide an application as possible It is clear 
that some of the offences enumerated, in 
the clause are capable of being committed 
in relation to a judicial proceeding which 
did not exist. False evidence, for instance^ 
may be fabricated for a contemplated suit 
or property may be fraudulently concealed 
in contemplation of an execution proceed¬ 
ing. The clause applies if the judicial 
proceeding is in existence at the time wbeii 
it is sought to prosecute the offender fo^ 
the offence in question. 

With regard to a false information to the 
Police, it may be argued that the offence is 
a contempt which cannot possibly be said 
to have been committed “in relation to’* 
any subsequent contempt, each repetition 
being a separate independent and com¬ 
plete act. On the other hand if two 
offences are even remotely connected by the 
relationship of cause and effect, then the 
first may be said to have been committed 
in relation to the second. It may he thafi 
the commission of the latter offence 
never have been intended, but if it is j'g 
fact the consequence of the former offenc^ 

then s. 195 applies. Here it may be paJ.d 
that the laying of the false charge on the 
5th January caused the Police to submit 
a report against the petitioner which in its 
turn caused the petitioner to institute a 
judicial proceeding before the Sub-Difi* 
eional Magistrate by lodging the complaint 
of the 25th January and that, therefore, 
the offence of the 5th January was com¬ 
mitted in relation to a judipial proceeding. 
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nAROGA OnPE l\ EMPEROR. 



This was the line of reasoning; in Ilardwar 
Paly. Emperor (\). On the otbrr h ind in 
Jagot Chandra ^Uizi^wdav y Qv^pn-Enipre-'iS 
(2), the oiTenoe of fahrifatinn of hilpo evi¬ 
dence was snifl to have been oon-iptitted hy 
a Police OfTioer in the cour«e ^ f an inves¬ 
tigation; hut it does not nnponr that an'* 
judicial proooeding f(dlo\vpd ts a vesnlf of 
that investigation and. therefor®, i- was 
held that no sanction under the Or. P 0 
of 189'< was required. In Prawn v. Ananda 
Lai A/ii/Zfcfc (3h a charge of theft was laid 
before the Police and was followed np by a 
complaint in Court iipon which process 
was issued and a trial held. After the 
discharge in this trial the accused sought to 
prosecute the complainant for laying a false 
charge before the Police and it was held 
that this could not be done without a 
complaint under cl. (h) of s. 195, Cr. P. C. 
from the Court which di.«oharffed the ac¬ 
cused. In 7n 7’e Parameswara Karnbvdri f4), 
the difference between cl. fo) and cl. (b) of 
B. 195 was pointed out and it was held that 
c\. (b) was applicable in a case where the 
offence of fabricating false evidence was 
committed in respect of a promissory note 
before the institution of a civil suit for 
its enforcement, and where the application 
to prosecute the offender under s 193, 
Indian Penal Code was made after the 
institution of such suit. In ^fuham7nad 
Yassin v. Emperor (5), a complaint was 
lodged before the Magistrate after the 
Police had reported the information lodged 
by him to be false. It was sought to pro¬ 
secute the complainant for laying a false 
charge before the Police without a com¬ 
plaint in writing by the Magistrate who 
took cognizance of the complaint. It was 
held that s. 195 applied. 

I think, therefore, that in the presept 
case the order of the Sub-Divisional _ Magis¬ 
trate of the 3rd February summoning the 
petitioner under s. 211, Indian Penal Code, 
was without jurisdiction on the ground that 
the offence* was committed in relation to 
a judicial proceeding instituted 
Sub-Divisional Magistrate on the 25th 


, 0) 16 Ind. Cas. 510; 34 A. 522; 10 A. L. J. 61; 13 Cr. 

L.J. 702. , T. / X 

f2) 2frC. 786; 3 C. W. N. 491; 13 Ind. Dec. (^^. a.) 

(3) 36 Ind. Cas. 857: 20 C. W. N. 1347; 18 Cr. L. J. 

25; 25 0. L. J. 59; 44 C. 650. „ r m o«o ift 

^ (4) 31 Ind. Caa. 161; 39 M. 677; 18 M. L. T. 322; 16 

(5) 86 Ind. Cas. ^•25; 6 P. L. T. 457; (1925) A. I, Rt 
(Pftt.) 483; 4 Pat. 323; 26 Cr. L. J. 889, 


January and that the complaint in writing 
of tlm Court was necessary under cl. (b) 
of^. 195. 

The next qne.stion is whether even if 
th® proceedings in re.spect of s. 211, Indian 
Penal r’odn arc bnd. a prosecution under 
s 18?. Indian Penal t^ode can continue. On 
this point it is urged on behalf of the 
petitioner thn*-. if the offencp of the 5’h 
Jannnrvwas one falling unders. ?ii_ Indian 
Penal Code, the Magi.strate cannot split 
up the offence so as to'give himself jurisdic¬ 
tion. 

It is true that the Bombay High Court 
has taken this view in Empress v. Ay'jvn (6) 
but the Calcutta High Court in Bhokteram 
V. Heern Kolifn (7) has held that it is open 
to the Court to convict under the minor 
offence under s. 182, Indian Penal Code, 
even though the major offence under s. 211, 
Indian Penal Code has been committed. 
It is clear that an offence under s. 211 must 
always include an offence unders. 182 and 
I do not see why the Court .should not 
convict of the minor offence if it so cliooses. 
Beliance is placed by the learned Vakil 
for the petitioner on Giridhari Nnik v. 
Empres.s fS). In that case it was held that 
a false charge of theft having been laid be¬ 
fore the Pol ice there should be a prosecution 
unders. 211 and not under s. 182. The 
decision purports to have been based on 
Karim Baksh v. Queen-Empress (9), 
but with the greatest respect it does not 
apnear that the Full Bench in that case 
laid down any such proposition. What 
the Full B®nch decided was that a person 
who sets the Criminal Law in motion by 
making a false charge to the Police of a 
cognizable offence institutes criminal pro¬ 
ceeding's within the meaning of s. 211 of 
the Penal Code. The difference between 
an offence under s. 182 and an offence under 
a 211 was noticed in Ranhavendra v. 
Ka.^hinathbkat (10). Every false charge 
made to the Police is not necessarily an 
Xnce ^nder s. 211. If the intention to 
ininre is absent, then the offence falls under 

IS*’ and there is no reason why, if the 
prosecutor is unable or unwilling to prove 
intention, that is to say, malice, he should 
pot be permitted to take a conviction 

under s, 182. 


(6t 

(7) 

( 8 ) 

(9) 

( 10 ) 


7 n. 181; 4 Ind. Dec. (m. s.) 124. 

5 C 184; 2 Tnd. Dec. (n. s.) 728, 

17^C 574: 8 Ind. Dec. (tf. s.) 922. 

19 B. 717:10 Ind. Dec. (n. e.) 480. 
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Ill the present case, tliereforo, although 

the Siib-pivisioiial Magistrate will have no 

jiiris'liction to lake cognizance of the 

otTenoe un.'or s. 211, he will he competent 

to investi^ate the romphiint as regards 

s. 1 2 which does not require the complaint 

in willing of the Magistrate who toi.k 

coirnizance of the complaint of the 25lh 

Janmi rv.- 
♦ 

It appears, however, that the petitioner 
has already been convicted in tlie counter¬ 
case and the necessity for prosecuting 
him for making a false charge is not clear. 
If the A])pea] Court maintains the sentence 
of imprisonment which we learn has been 
passed upon the petitioner, there is little 
object in jiunishing him again for givin®- 

false infoimation to the Police. 

The application in revision is dismissed. 

Jwala Prasad, J.— I agree. 

z. K. Rule discharged. 


hearing on the 23rd April, hut was then 
postponed, because all the prosecution wit¬ 
nesses weie not present. It came up again 
on the 7lli May, and this time it was 
])ostponecl at llie request of the Pleader 
for the accused. Jt docs not appear on 
what groniids litis [:ostjjojjenient took place. 
In the application, two giounds are given 
for the transfer. One, in para. 6, is that 
M. Oiiulam Husain is an intimate friend 
of the 'i’lying Magistrate. The Trying 
Magistrate is Syecl Mohamntad Abbas 
Saheb, tlie Hub-Divisional Oilicer. There 
is no affidavit in support of this allega¬ 
tion. It is denied by tlie Magistrate, and 
has cojisequently been abandoned by 
Counsel belore me. The other reason is 
that the applicant cannot secure the ser¬ 
vices of any of the senior members of the 
Bahraic-h Bar. TJiis statement is supported 
by an affidavit, in which it is stated that 
tlie declarant witli the accused went to 


OUDH JUDICIAL COMiVIIS- 
SIONER’S COURT. 

Miscellaneous Application Xo 356 of 

1925. 

July 8, 1925. 

Present Simpson, A. J C. 
LALTA AND OTHERS — Accused—Applicants 


ZAHOOR AHMAD —Cojipl4inant— 

Opposite Pautv. 

Criminal Procedure Cade (Act V of JSVS^ s 
Transfer of co.se-Acciised. inabUiii, of 'to sec 
services of Ccmml, uhetlier ground Pir trunsie 
Legal Tract,Hone,-Jtefnsal of brief' on grouvd 
partfmnslnp. * ^ 

The fact, that HU accu-sed person is unable, owiiu 

the inlluence of persons interested in the proseculi 
to secure the services of a competent member of 
local bar for his defence is a sufficient cround for 
transfer of the case to some ether District p • 

A lawyer has no right to reject a brief when offe; 
to him on payment of a fee agreed upon between 

Applicatitar under s. 526, Cr. p. C J 
transfer of a criminal case from the Cm 
of tlie Magistrate, Bahraioh. 

Mr. H. D. Chandra, for tl.c Applicants. 

Mr Hakimnddin and The Governme 
Pleader, for the Opposite Party. 

ORDER.— Thi8_ is an application 1 
the transfer of a criminal ease. TJie coi 


almost each and every Vakil and Pleader 
of the Bahraich Bar, with the papers re¬ 
lating to the case, and every one declined 
to take the case on some excuse or other. 
It i.s also staled that three of the eminent 
criminal practiiioneis in Bahraich have 
been engaged on behalf of the other side, 
and that tlie only person available for the 
applicant is a junior Civil Court practi¬ 
tioner. There is a counter-aflfidavit in 
which this is denied, but no names are 
given either, in the affidavit, or by Counsel 
before me, of any practitioner in Bahraich, 
who is ordinaril}^ employed in criminal 
cases, who is willing to act for the appli¬ 
cant. I accept the statement in the affi¬ 
davit, and 1 consider that it is a sufficient 
reason for transfer. 1 wish also to express 
my concurrence with the views of the 
then Judicial Commissioner, h\ Allahabad 
Bank Ltd., Fyzahud v. Thakur Baksh Singh 
(1), that a lawyer has no right to 
reject a biief, when offered to him on pay¬ 
ment of a fee agreed upon belw^een the 
parties, on grounds of partisanship for a 
jaity to the litigation. If the affidavit 
before me expresses the facts, the facts are 
discreditable to the Bahraich Bar. I trans¬ 
fer the case to the Court cf the District 
Magistrate of Gonda. The District Magifr 
trate will either try the case himself or will 
transfer it to any competent Court in the 
Ooncla District. 

z. K. Case transferred. , 

(1) to Iml. Cas 626; 1 0. W. N. 275; ICUO- * [ A - } f - 
31. 459; 11 O. L. J. 337; (1924) A . I, IL (O.) 372; 2i «• 

C. lOL 
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MOTI LAL V. FMPEROR. 


ALLAHABAD HIGH COURT. 

Criminal Kicvisms' Xo. im i„.- 11)03 

April 1^7, 11)25. 

Present: Sir Giimwood Mears. Kr, 

Chief Justioe, and Mr. Justice Mukei'ii. 

MO IT LaL—A i rLU'.i.NT 

versus 

EMPEROR tiikolcuiKAXHAIYA LAL 

“OPI’OSITB Pactv. 

Penal Code (Act XLV of ]Sm, y,I. 
Cmitna/n-cspns.v, what amoimta 

se^ion taken of empty house irith ititcut (o ass, rt lillc 
'-^Offence. 

^ Intimidation, insult or annoyance witliin the inean- 
ing of 8. 441 of the Penal Oodc can in most cases arise 
only if ths premises are in fact in llie actual j)hysical 
possession of somebody, as for instance, tlie actual 
oivner, his wife, agent, licensee or other jx-rson. 'I'licse 
results much more naturally folhnv when j>rcmiscs are 
occupied than uhen tliey are vacant. A j)eison wl.o 
takes pcsRossii'n of a house wliioli is al)si>Iulcly 
empty at the time and is not in the actual ]))iysic() 
possession of anyljodv cannot be held to be gniliv 

of on offence under s. 44tl of the IVnal (’o-le. [ 1 - UU!), 
col. 2; p. 1050, cols. 1 A- 2.1 

A conviction under s. 118 of the Penal Code <'annot 
follow merely because the Court cnti iTonoiinee nitii 
certainty that the accused must liave Ix-m known 
that his act would as one of its inevitahle incidents 
cause anno 3 'ance. There must, in order to sustain a 
conviction unrlor that section, l.e hnind an intent to 
Muse intimidation, iusult, or annuyunce. [j). lOAO, cid. 

A 

, A person who takes possession of a luuse with the 
intention ofas.serting his title to the house and of 
gaining and liolding possession of it as ngaijist a 
rival claimant, cannot be convicted of an ollenco 
under s. 448 of the Penal Code inasmuch as it cannot 
be said that his intention wnstocause intinii'ialion, 
insult or annoyance to the person in possession. [du'd.J 

Criminal revision from an order of the 
Sessions Judge, Cawnpore, dated tlie 2iid 
Pebruarj’ 1925. 

Dr. K. N. Katju, for the Applicant. 

The Assistant Government Advocate, fori 
the Crown. 1 

Mr. J, M. Banevji, for the Opposite 
Party. 

JUDGMENT.— One Moti Lai has 
applied in revision to this Coui t asrainst his 

and sentence hy a First Class 
Magistrate. The conviction and sentence 
Were upheld by the learned Sessions Judge 
of .Cawnpore on appeal. Moti Lai was con¬ 
victed of an offence under s. 448 of the 
todian Penal Code, and the contention of 
018 learned Counsel is that on the facts 
loundby the Courts below the conviction 
cannot be supported. The facts are bric- 
oy these;—One Musavnvat Basanti was in 
possession of her husband’s property vliicli 
coneUted inter alia of some shops. On the 
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dealli of the lady (liere were two claimants 
t<) the pro);er(y,one Kanhaiya Lai, a cousin 
of her l.-iie fui.^haiol. and tlie'otlier the 
applicant before tliis (’oiirt. lie claimed 
to beau ado|it(Ml son. d'hc pri'peiiv im- 
inedia'ely in qiucstion was a shoj) which 
was in the occupancy of a tenant. Yusuf. 
Both Ivahaiya Lai and Moti J.al claimed 
rvuit JiMiii Yu.'iiif. Kanhaiya Lai sued 
5 iisuf and Moti L tl appeared as a witness 
in support ol \ usuf s defenee. Tlie defence 
failed and Kanhaiya Lai got a decree. 
kSuh.seiiuoiitly tliere was another suit for 
rent by Kanhaiya Lai which was again 
successful. Yusuf tliereafter gave a no¬ 
tice to Kanhaiya Lai of his intention to 
vacate the premises and eventually left 
them on the 2ud of October 1924. The 
same day and before Kanhaiya Lai had 
been able to take possession of the shop 
Moti Lai occupied it and locked it up- 
On the.so facts tlie learned Magistrate and 
the learned »Sessions Judge were of opinion 
that an olfenee under s. 4 IS of the Indian 
Penal (’ode had been committed. The 
learned ^es.^ions Judge from certain other 
circumstauce.s, namely, fliat Moti Lai was 
trying to irnliicc the tenants to pay rent to 
him i)y olTering to accept one half of the 
oolinary rent and the fact that Moti 
LddhI not attempt to obtain a declaration 
from tlie C’onrt that he was an adopted 
son of the di ceased, came to the conclu¬ 
sion that M >ti L.d's object in locking up 
the shop ‘‘must obviously have been to an- 
nov Kanhaiya L;d, the rightful owner.” 

in this (jonrt the learned (’ounsel for 
Moti Ld has urged two points. (1) the 
house was not in the possession of Kanhaiya 
Lil within the meiningof s. Ill of the 
Indian Penal (’ode, and (2) that the inten¬ 
tion of Moti Lai was only to assert his own 
title and right to possession and that it 
was not his intention to annoy Kanhaiya 


tlierefore, the applicant is right on 
er of these points, he is entitled to have 
-onviction »et aside. Sect^ii 4 U as far 
aterial is as follows Whoever enters 
or upon property in the po.sse.ssion of 
her with intent to comniit an offence, 
.intimidate, insult or annoy any pei'son, 
Dssession of such property...is said to 
init criminal trespass.” , . 

rstof all it is tD be remarked that m- 
dation, insult or annoyance can m most 
, arise only if the premises are in fact, 
he actual physical possession -of .some 
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bo Jv, as for instance, the actual owner, his 
wife, servant, agent, licensee or other per¬ 
son. They are at all events results which 
m)re iiaMirally follow when premises aie 
occupied than when vacant. Tne point as 
to actual possession being essential is not 
a new one, and indeed there is direct 
authoiity upon it. The earliest case on 
the point to which our attention has 
been called is that of/a the, matier of the 
petitio'i of Gobind Prasad (1). Oii the 
facts of ' the case it was abnndantlv 
clear that there could be no successful 
prosecution for criminal trespass. But the 
law was discussed by Straight, J.. and he 
expressed his deliberate opinion that posses¬ 
sion must he “actual in the sense and 
meaning ofs. 53'J of the Or. P. C." Sec¬ 
tion 530 of the Or. P. C. of 1872, related to 
maintenance of possession in case of ap¬ 
prehended breach of peace. The person 
who was in actual occupancy of a property, 
whether he has any title iri him or not, is 
to be maintained in possession, in case of 
an apprehended fight over the property 
Thus, Straight, J., was clearly of oi>ini(m 
that the person to be annoyed must be on the 
premises, otherwise there could be no crimi¬ 
nal trespass. At page 467* he remarks : — 
“ But with intent to annoy whom? ‘Any 
person in possession of such property.’ 
Then the question arises what sort of 
possession is here intended, expre.ss or im¬ 
plied, constructive in the sense of ‘ legally 
entitled to,’ or actual as contemplated in 
8 . 530 of the Cr. P. C." Then the learned 
Judge came to the conclusion already 
stated. 

This case was followed in Kunji Lai v. 
Emperor (2). In this case the alleged offend¬ 
ers had taken possession of the zemindar s 
property, but the property itself was in the 
immediate possession of a person, who did 
not object to possession being taken of 
it. It was held that the constructive 
possession of the zemindar was not en^^gh 
to sustain a conviction for criminal tres¬ 
pass. 

Applying the law to the facts of this case, 
it is clear that Kanhaiya Lai was not in 
possession of the house at the moment the 
trespass was committed, either by himself 
or through any other person. The house 
was absolutely empty. He no doubt had 
the legal right to possession, but that is 

(1) 2 A 4fl5; 1 Ind. Dec. (n. s. 866. 

(2) 21 Ind. Cas. 681; 12 A. L. J. 151; 14 Cr. L. J. 

p33. _ 
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different from being “in possession” with¬ 
in the meaning of s. 441 of the Indian 
Penal Code, We, therefore, are of opinion 
that as regards the first point, that has been 
made good by the applicants. 

That in itself is anfficient to dispose of the 
cas'\ but we wish also to deal with the ques¬ 
tion of intent. 

On the facts we have no doubt whatever 
that. Moti Lai’s intention in doing the act 
complained of was to assert his title and 
gain and hold possession of the premises as 
against Kanhaiya Lai. The fact that he 
was holding 7 out of 8 adjoining shops 
against the will of Kanhaiya Lai points 
strongly to his conclusion and we accept 
the principles of the decisions to which we 
have been referred. They are Vullappa v. 
Bkeeina 7?ou’(3) and Gaya Bhar v. Emperor 
(4). ■ 

In our opinion the words of the section 

must he closelv adhered to and there must 

0 

in all these cases be found an intent to 
cause intimidation, insult or annoyance. A 
conviction cannot, in our opinion, follow* 
merely because one can pronounce with 
certaint^' that the accused must have known 
that his act would as one of its inevitable* 
incidents cause annoyance. 

Indeed in the ordinary case where a man 

steals into a house by night to carrj' on a 
secret intrigue with say, a widowed woman 
of age, he must be well aware that his con¬ 
duct would cause great ancoj^ance to the 
other members of her family who may at 
the time be within the house. If that is 
the only state of facts he cannot be convict¬ 
ed under this section as his presence in 
the house was in consequence of a purpose 
and intent quite other than of annoyance. 
Therefore upon this ground also we are of 
opinion that the contention put forward on 
behalf of Moti Lai was right 

In the circumstances we allow this appli¬ 
cation in revision and we set aside the 
conviction and sentence, and if Moti Lai has,, 
in fact, paid the fine that amount must he 
refunded to him. - 

z. K. Application allowed, 

f.'^) 43 Ind. Cas 578: 41 M. 156: 6 L. W. 794; 33 M. L 
J 720; (1918) M. W. N. 81: 19 Cr. L. J. 162. 

(4) 35 Ind. Cas. 979; 38 A. 517; 14 A. h. J. 

Cr. L. J. 419. 
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Dir,AMPAR V. EMPEROR. 


NAGPUR JUDICIAL COMMIS- 
SIGNER’S COURT. 

Criminal Appeal No. H of lO?!. 

February 24,1925. 

Present;—Mr. Bnk^^r. J. C. 
DIGAMBAR —Accused —Appellant 

versus 

EMPEROR —Opposite Party. 

Penal Code (.-Id XLV of 1860), ss. !,7l-For<jfry 
^Use of forged dncumejit as genuin^^Convivtion nf 
forger for use of document, legolity of. 

A person, who. being tlie forg(‘r of a clooument, has 
used it as genuine, cannot be punivshod under s. i71 nf 
the renal Code for the use of tlie forfred docunient as 
well as for the forgeiy. [p. 1052. col. 2 ] 

Appeal against an orderof the First Class 
Magistrate, Yeotmal, dated tlie 24th Novem¬ 
ber 1924, in Criminal Case No. 10 of 1921. 

• Mr. R. G. Mundk^R B., for the Appellant. 

Mr. G. P. Dick, for the Ch*o\vn. 

JUDGMENT.- The appellant has been 
convicted by the First Class Masistrate of 
Yeotmal with s. 30 powers of forgery of a 
valuable security and using as genuine a 
falge document and sentenced to five years’ 
rigorous imprisonment on each charge the 
sentences to run concurrently. 

The facts are set out in the judgment 
of the Magistrate. The appellant claimed 
to be the reversioner of Ids cousin Narayan 
and brought a suit against Parwati and 
Qaju who are the widows of deceased 
sons of Narayan. Among other reliefa the 
appellant sued for specific performance of 
sale of her husband's property by Parwati, 
based on an agreement dated the 20th 
February 1919. The period fixed in the 
agreement was either 11 days or 11 months, 
but the word following the figure 11 has 
been toHi out of the document. The suit 
would have been barred by time if the 
Words had been days. 

The appellant contended that the time 
was 11 months. The defendant contended 
it was 11 daj's. The Subordinate Juflge, 
who tried the case, held that the original 
JSreement* was for 11 days that the word 
had been, deliberately torn out and the 
P^Ppellant had, therefore, committed forgery 
by fraudulently altering the document 
ftfter. it had been executed, and took pro- 
^edings against-the appellant under b. 476, 

Cr. P. 0 . 

' The sole question in this appeal is as to 
W missing word in the document. As 
the accused admits that the document was 
throughout in his possession, the tear cannot 
beeq m^de by anybody else. 
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It iscontended on behalf of the appel¬ 
lant that the diiect evidence falls far short 
of ).roving forgery and that the circum- 

- A . . • 1 *1 . . . 


iuiiiiiKiin , w.jso.'i) wfioaiipsieu uie ao- 
cument, and the writer (P. \V. No. 3j. The 
writer does not remember whether the 
word was “days" or ‘ mont'-s." 

It is contended that the evidence of 
Parwati is vague, as she says tlie document 
was n )t reiul over to her She is illiterate 
and doesnot know what the original word 
was, whether monthsor days, while Rajaram 
gave evidence in the civil suit that the 
word was “months" which he now admits 
to be false, so he is unworthy of credit. 

Parwati states that the agreement was 
for 11 days and this seems more probable. 
Her second marriage admittedly took place 
on 1st March 1919 within 9 days of the agree¬ 
ment, and though it is contendi d that the 
pat was admittedly not fixed at the date 
of the agreement, it is obvious that 
she intended to re-m irry, and as she would 
lo.se all interest in her firsthusband’s pro¬ 
perty from the date of her re-marriage it 
seems very improbable that such a period 
as 11 months would be fixed for the per¬ 
formance of the contract. 

The evidence of Rajaram (P. W. No. 4) 
is contrary to that he gave in the civil 
suit. It is explained by the Magistrate 
that he was induced by the accused to 
give evidence in his favour as a fictitious 
debt said to be due to him was included 
among the debts of Parwati’s hii.sband to 
be paid by the accused as consideration 
for the sale-deed. Rajaram, however, must 
be regarded as unreliable. 

One other atte.sting witness (U. W. iNo. Jj 
has been examined for the defence. T do 
not think any reliance can be placed on 
him either as he says he attested at Pusad, 
while the document on the evidence ap' 
D=ars to have been written at Bhojlii, and 
it'seems very unlikely that a person who 
had no interest in the document would 

ifter 5'-years remember whether the word 

days or months. The document _ is 
lated the 20th February 1919 and he gives 
evidence on Slst October 1924. He does 
wt remember other documents 

The circumstantial evidence i.s in favour 

,f the prosecution case. In the first place 
here can be no doubt that the tear is inten- 
■ional and not accidental. It would be 
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very remarkable if an accidental tearreniov- 
e^l onlv the one word about which there 
was a dispute. The shape of the tear also 
shows that it has been intentionally made 
so as to remove the vowel sign above the 
line. There is no otlier tear in the docu’ 
ment. There is a small round hole, pro- 
bahly made l)y an insect. Also the tear is 
'in the very centre of the document and not 
at the edges. 

Next, as the Magistrate has pointed out, 
the sliape of the tear is such as to indi¬ 
cate that the vowel sign above the line 
was above the lii’stand not the second letter. 
The.l/a/a£/u words in question are muhinya 
and dia^a. lu the lirst of these the vowel 
sign is over the second letter, an ! in the 
other over the lirst. 'I'he last letter of the 
word c/ic remains and a ])ortion of the pre¬ 
ceding letter. The Subordinate Judge and 
the Magistrate are botli of opinion that 
the preceding letter was .s’u and not na. 
Marathi is the mother tongue of both of 
them. On examining the document 1 am 
of the same opinion that the word was dicsa 
days. 

The circumstantial evidence coupled with 
the fact that Parwati was a young widow 
who was likely to re-maiTy, and did, as a 
matter of fact, re-marry within a few days of 
the agreement corroborates her statement 
that the word in llie agreement was “days” 
and not “mont hs ’. Parwati has no interest 
in giving fal-eevidence. She has re-marri¬ 
ed and lust all interest in her first husband s 
property, which is now in possession of his 
brother’s widow Gaji. She did not appear 
to contest the civil suit which was 
defended by Oaji alone. 

The suit was hronghlon the lust day of 
limitation, assuming the woid to be montlus, 
but it was of course barred by limitation 
if the word was “days” as limitation would 
begin to run from the 11 days after the 
agreement. 

The evidence of P. W. No. 10, the accus¬ 
ed's Pleader in the civil suit, doCvS not 
carry us much farther. He filed a written 
statement for the accused in a former suit 
in which the period for the agreement was 
said to be 11 months, but as the docu¬ 
ment itself was not filed it is uncertain 
whether this statement was made on instruc¬ 
tions from his client or from an actual 
inspection of the document. 

.lam satisfied that the missing word was 
deliberately torn out of the document wi*h 
tire object of 'removing the bar of limita- 
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lion and that the view of the Magistrate'is 
correct. The appellant has, liowever, been 
separately convicted and sentenced under 
ss. 167 and 471, Indian Penal Code, though 
the sentences run concurrently. This cannot 
be done under the ruling in Qtieen- 
Empress v. Umrao Lai (1), where it was 
lield that a person, who, being himself the 
forger thereof, has used as genuine a 
forged document, cannot be punished 
under s. 471, Indian Penal Code, for the 
use of the forged document as well as for 
the forgery. 

The conviction under s. 471, Indian Penal 
Code, must, therefore, be set aside and that 
under s. 467, Indian Penal Code, confirmed. 

The sentence also of five years’ rigorous 
imprisonment is rather severe in the circum¬ 
stances of this case, as I have recently had 
a case in which a forgery of a more serious 
character was punished with a much 
lighter sentence by a Sessions Judge. 

The seiitence will accordingly be redact 
ed to oiie of two years' rigorous imprison¬ 
ment under s. 467, Indian Penal Code. 

The appellant must surrender *o the 
District Magistrate, Yeotmal, his bail-bond 
being cancelled. 

G. R. D. 

2 . K. Sentence reduced, 

(1) 2-S A. 84; A. W. N. (1900) 205. 


CALCUTTA HIGH COURT. 

Criminal Refrrenx’es ^'os. 190 and 191 

OF 1924 

WITH 

CpwIminal Revision No. 865 op 1924. 

November 3, 1924. 

Present: —Mr. Justice Suhrawardy and 
Mr. Justice Mukerji. 

EMPEROR— Prosecutor 

ATiDdR RAHIM AND others—Accdshd. ^ 

Criminal Procedure Code (Act V of J898), 

300—Commitment proceedings—Deposition of 
not read orer—Commitment, whether can be quashed m 
instance of Crown—Application opposed by accuHdi 
efecl of. 

The provisions of s. CCO of the Cr. P. C. ^**7 
acted for the benefit of the witnesses as also for tnai 
of the accused persons. Where the provisions W 
section are not complied with by a 
Magistrate and also with respect to some.of the wi^ 
nesses in the Sessions Trial, the commitment 
Sessi( ns Court will not be quashed on the 
of the Crown where it is opposed by the accused w 
do not complain of any inaccuracy in the 
reci rd or in the record of the Sessions Court, ij>- -twi 
col 2.] 
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feeferences made hy tlie District and 
Sessions Judge, Sylliet, dated the Iinii 
September 192-J, recommending the oialeis 
of the Extra Assistant t’ornmit-hiunt*!’ (.if 
Sylhet, dated the 2ist Januarv and 
22nd February 192D 

■ Sabu A/a?u?idrn Kuniu)' for the 

Crown. 

Babu Bire^iJra Kumar De, for the 

Accused. 

JUDGMENT. —Tliese are two Kefer- 
ences madeby the Sessions Judge of Sylhet 
Recommending that two commitments by 
which 44 and 8 accused persons respectively 
were committed to tlie Court of Session for 
trial under ss. 120B, 48i)A, -JSOB, 48t)(.’ and 
4S9D of the Indian Penal Code be quashed 
and a fresh enquiry preliminary to commit¬ 
ment ordered on the ground that the pro¬ 
visions of s. 360, Cr. P. C., were not com¬ 
plied with in the enquiries that were held. 

It appears that after the rcj^peclive c( in- 
mitments in which altogether over 3C0 
witnesses were examined, the two cases were 
made over to the Assi.^tant Sessions Judge 
and on trial being commenced by him, 102 
witnesses for the prosecution were examin¬ 
ed but the provisions of s. 360, Cr. P.^C., 
were not complied with in respect of any of 
them; that thereafter the attention of the 
learned Assistant Sessions Judge being 
drawn to the decision of this Court in the 
case of Hira Lai Ghosh v. Emperor (1), the 
procedure of complying with the said pro¬ 
visions was adopted in respect of prosecu¬ 
tion witnesses who were thenceforward 
examined, and in this way about 38 more 
prosecution witnesses were examined and 
their depositions were duly recorded in ac¬ 
cordance w’ith the said provisions. 

. These References have been made by the 
learned Sessions Judge on the basis of a 
petition filed by the Public Prosecutor be¬ 
fore him by which the Public Prosecutor 
prayed for a withdrawal of the case to his 
pwn file from that ot the Assistant Sessions 
Judge on variousgrounds, and for obtaining 
en order for a deiiovo trial. The learned 
^udge withdrew the case to his own file, 
purporting to act under s, 528 (1), Cr. P. C. 
4nd then made these References under the 

provisions of s. 438, Cr. P. C. 

Forty-three out of the accused persons 
have appeared before us; and they have filed 
a petition praying that the References be 
Rejected and that the case be re-transferred 
pack to the file of the Assistant Sessions 
^dge for the trial to be proceeded with in 
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hi.s Court. 'I’hey have cliallenged thl'hoiia 
RJc’.s-of (lie course adojited bv ihe Pul^lic 

Pi'c S(‘culcir. 

We ii;iv(' h'okcd into all llie rcb vant 
1 apc'j-s and hnve bcaid ibo Iciiicd A’akil 
ajqH'aring on i-eliall cd' Ibr : , .,.-(-,1 jiosoiis 
Avliu iiavt'enler' d aj.jieaiancc in Itefer- 

ences and also (he leaimd V;d.iU n behalf 
of (lie Crown. 

^Xow, inlheca-e of llli-n LaJ Ghosh v. 
Emperor {\\ il has be{ n clrnil^' i>(.inted out 
hy this Court that the us of s. 360, 

Cr. P. C., were enacted for the benelit of the 
Avitnesses as also foi- that of Ike accused 
persons. There is no (|iKs(ion here so far 
as any of the vitnesse^ au* conceined and 
the accused persoins do iiot cc'midain of any 
inaccuracy in the ccmmiimeni lecord J'he 
trial has commejiced, and an\- application 
by the accused pei.sons for (ting aside (lie 
commitment on the ground of mai comjdi 
ance with the i>jovi.''iojiS < f s. ;d;(), (’j-. Jk C., 
(luring the eiujuiry ju'clijniiiajy to commit¬ 
ment, apait fiuni tliefact that if ),as notyet 
been made by (liem, will not lie of any 
avail if made hereafter. In fact iho.^e of the 
accused who have apiAcannl lieJ'oic us, do, as 
Ave have said, strongly oppose (he quashing 
of the commitment. Questions, no doubt, 
may arise as to tlie adniissibilily of tlie de¬ 
positions if they are snnglit to be put in 
under s. 288, Cr. P. C., but such dHliculties 
may ])erhaps be avoided. In any event we 
do not see any reason why at the in.stance of 
the Crown we should (luasii the commit¬ 
ments and direct a (/e aorn eiuiuiry to be 
held, seeing that even in the petition which 
was filed by the Public Prosecutoi-aliout a 
month after the ruling aforesaid was pub¬ 
lished, it was not suggested that that course 
should be adopted, but only that a de novo 
trial should be held on tlie commitments 
already made. Then there is the fact which 
stares us in the face that mo.st. if not all, of 
the accused peisons are in hajut, and some 
of them have been in hajat for about a year 
and a half or so. Having regard to all 
these matters, even if the Crown anticipates 
anv difficulty in the matter of using the 
depositions recorded by the Committing 
Ma.gistrate, of which, however, we can see 
nothing at present, Ave decline to subject 
the accused persons to the harassment of 
afresh commitment enquiry. 

We haAm considered the matter carefully 

( 1 ) ealnd. Ca3.905: 28 C. AV. N. 9G8: (1921) A. I. 

R (C.)88!); 26Cr.b. J. 201; 11 C. L. J. 221; 52 0. 

159 . 
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in all its bearings, and we think we shall 
not be justified in accepting these Refer- 
enC' S ill their entirety. Our order is that 

4 

the case be re transferred to the file of the 
Assistant Sessions Jud.se in whose tile it 
was, that he do re call the witnesses in 
respect of whom the provisions of s. 3(50, 
Cr. P. C , were not complied with and take 
steps to comply with those provisions so 
far as these witnesses are concerned and 
then proceed with and finish the trial in ac¬ 
cordance with law. 

The References are accepted in part 
only. 

z. K. References accepted. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Referencb No. 26 of 1925. 

July 14, 1925. 

Present: —Mr. Simpson, A. J. C. 
EMPEROR THROUGH GOPI NATH SONAR 
—Complainant—Applicant 

versus 

PARTAB NARAIN— Accused- 
Opposite-Party. 

Criminal Procedure Code (Act V of ISUSi, s.5tU(l) 
(a)—Previous convictioji not proved, effect o/~Charac- 
tir and antecedents of accused, consideration of. 

The law’ is no respecter of persons and the members 
of a District Board are liable for their criminal acts 
like other people. 

The terms of s. 562 (1; (a) of tlic Cr. P. C. are wide 
enough to entitle the Court to take into consideration 
the character and antecedents of the accn.sed person. 

iS€m6/€.—Section 562 (1) (a) of the Cr. P. C. is appli¬ 
cable to the case of an accu.sed ])erson against whom 
no previous conviction is proved, although as a matter 
of fact such a conviction exists. 

Reference made by the Officiating 
Sessions Judge, Fyzabad, dated the 28th 
May 1925. 

Mr. R. D. Sinha, for the Applicant. 

Mr. K. P. Misra, for the Opposite Party. 

JUDGMENT. —This is a Reference by 
the learned Sessions Judge of Fyzabad. As 
the case is in revision, 1 take the facts from 
the judgment of the lower Appellate Court. 
It appears that the complainant Gopi is a 
petty zemindar of village Surmau and the 
accused Pandit Pratab Narain is his tenant. 
Gopi asked Partab Narain to pay some ar- 
jears of rent. This request was made in 


the bazaar of Sultanpur. Partab Narain, 
answered that the rent would be set off as' 
usual against the interest due to him on a 
loan. The result was a quarrel in the' 
course of which Gopi Nath allege.s . that- 
Partab Narain hit him three times on the 
head with a shoe while Partab Narain’ 
states that Gopi Nath caught him by his 
clothes and abused him. It was Partab- 
Narain who reported thematterto the Police 
and the Police sent up a case of affray. 
Both accused have been discharged in that 
case. Partab Narains case also resulted 
in a discharge. Gopi Nath filed a com¬ 
plaint and the Bench of Honorary Magis¬ 
trates convicted Partab Narain under ss; 323 
and 504 and sentenced him to pay a 
tine of Rs. 10. It is not specified under 
which section this sentence was imposed 
but in the Reference of the learned Judge 
it is considered to have been under s. 323. 
Partab Narain appealed to the Deputy 
Commissioner and he took note of the fact 
that Partab Narain is also a member of 
ttie District Board and a prohit of certain 
worthy people in the town of Sultanpur. 
The learned Deputy Commissioner declin¬ 
ed to interfere with the conviction but 
looking at the antecedents of Partab Narain 
and the fact of his membership of the 
District Board he applied s. 562 (1) (a) and 
released Partab Narain after due admoni¬ 
tion. Gopi Nath then applied to the Ses¬ 
sions Judge in revision and the Sessions 
Judge has sent the case to me. 

The procedure of the learned Deputy 
Commissioner is impugned on two grounds: 
The first is that Partab Narain has a pre¬ 
vious conviction and, therefore, it was not 
open to the Court to pass order under 
s. d 62. The second is that the fact of Partab 
Narain’s membership of the District Board 
ought not to have been taken intoa6count. 

As regards the first point the conviction 
referred to was under s. 143 and took place 
20 years ago. No doubt it would have 
been a technical bar to the order if it had 
been proved in the trial. It is difficult to 
say what procedure the Legislature intended 
in this respect. The section is headed first 
offenders and is intended primarily^ for 
first offenders; but the words used are “^d 
no previous conviction is proved against 
him” which seem to preclude the idea 
of an inquisition into the past of the acA 
cused. At the time when the learned Deputy 
Magistrate passed his order, no previoua 
conviction had been proved against Partap 
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^Er&in, 1 do not think I ought to iiitorforo 
in revision merely because a oonviftion of 
this type is discovered alteiavara^. 

The next point has some JoRv. The law 

is no respecter of persons. Members of 
the District Board are liable for their 
criminal acts like other peoide. But the 
terms of s. k62 (ij (a) are wide. Character 
■and antecedents may be taken^iiiiu ac¬ 
count. The learned Deputy Commissioner 
had a discretion, and i am not ])repared 
to use the revisional powers of this Court 
to upset his order. 

I, therefore, do not accept the Refereuce. 

2- K. Hejtrance rejected. 


CALCUTTA HIGH COURT, 

Criminal Appeal No. 400 of 10:;i. 

January 8, 1925. 

Present: —Justice Sir Babington Newbould, 
Kt., and Mr. Justice B. B. Chose. 

ABDUL RAlllM A\D OTHERS—Accused 

—Appellants 
versus 

EMPEROR—Opposite Party. 

Criminal Procedure Code (.-id V of ss. 10!^, 

B98, 5S5 — Criminal trial —Coni’icnou for offence not 
charged — Charge, absence of, wkrtlur ciiruOleState~ 
ment made by accused person duly recorded, whether 
admissible—Sessions trial—Charge to Jury, contents 
of~Duty of Judge. 

Section 535 of the Cr. P. C. is uol limited in its 
application to a trial where no charge at all 1ms been 
framed. It is also applicable to cases in wliich no 
charge has been framed of the offence of which an 
accused person has been convicted, [p. 1055, col. 1; 
p. 1056. col. 1.] ,, ,, . 

The word “statement" in s. 104 of the Cr. 1. C- is 
Hot limited to a statement by a witness but includes a 
statement made by an accused person which docs nut 
amount to a confession. An exculpatory slatcment 
inade by an accused person and duly recorded in ac¬ 
cordance with the provisions of s. 104 is admissible in 

eviaence. [p. 1050, col. 2.J . ij 

' In the heads of a charge to a Jury the Judge shoula 
State how he explained the various relevant sections of 
the Penal Code to the Jury and should not content 
Himself with a statement that the sections had betu 
I'ead and explained. In explaining the sections ne 
should do so Dy applying them to the facts ol the case 
and should tell the Jury what is necessary for tlieni to 
find with reference to the facts in order to ^ 
Verdict of guilty on the various charges filmed. Lioia.j 

Criminal appeal against an 
Additional Beesions Judge, Bakarganj, 
dated the 22nd July 1924. 

Mr. J. K. Hoy and Babus Radhikaranjan 

Gufia a.nd Surendra Nath Das Gupta, loi tne 

Appellants. , ,, 

' Mr. Khundkar (Deputy Legal Remem¬ 
brancer), for the Crown. ,, 

JUDGMENT.—The three appellants 


before us and one Abdul Latif were tried 
belore llie Additional Ses.-ioiis Judge of 
Barkurgunj and a Jury on various 
ciKii^eb. Ihe Cumniiitiiig Magisirate 
iramed the following charges—against 
.UhIuI Kahim. Alxlul Laiif and SanjMi 
Kuan, tirsi, wuliliaving committed niuider 
by causing the dealii of Mahomed Bikdar 
pimisliable under s.5U2, Indian Penal Code, 
and .secondly inaL they were members of 
a criminal con.^piracy to commit lliis 
muRim, an olU-nce punishable umler 
s. 12U-B of tlie Inuian Penal Code. Aiman 
Bibi was charged wiiii liaving been a 
member of the criminal conspiracy with the 
other three accubed to commit murder by 
causing the death of lier husband Mahomed 
Sikdar, anoifence punishable under s. 120-B, 
Indian Penal Code. The learned Sessions 
Judge amended the charges. He struck 
out the name of Saripali Khan from the 
charge that had been framed against him 
jointly 'vith Abdul Rahim and Abdul Latif. 
ilie two remaining accused were charged* 
witli conspiring together and with Saripali 
Knan. lie added a change against Saripali 
Kuan charging him in the alternative with 
having committed murder punishable under 
s.o02, inuian Penal Code or causing evidence 
of commission of tlie murder to disappear 
punishable under s. 201, Indian Penal 
Code. 

The Jury by an unanimous verdict found 
Aiman Bibi, Saripali Khan and Abdul 
Rahim guilty of criminal conspiracy to com¬ 
mit murder under s. 302 read w'ith 120B. 
They found Abdul Latif not guilty. They 
also stated that there was no sufficient 
evidence that any of these accused com¬ 
mitted murder of Mahomed Sikdar. The 
learned Sessions Judge accepting the unani¬ 
mous verdict of the Jury sentenced the three 
appellants lo transportation for life. 

*Froni the above statement of the charges 
it is apparent that Saripali Khan was con¬ 
victed of an offence for w’hich no charge 
had been framed against him. But we 
hold that s. 535, Or. P. 0. is applicable in the 
present case. That section provides that 
no finding or sentence pronounced or passed 
shallbedeemed invalidmerely on the ground 
that no charge was framed unless in the 
opinion of the Court of Appeal or revision 
failure of justice has in fact been occasion¬ 
ed thereby. It is contended on behalf of 
the appellants that this section is not ap¬ 
plicable and only applies to a trial w’here 
no charge at all had been framed. In our 
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Opinion this euntenlion i? not correct ana 
the sectiuu is applicable to a case in which 
no chare:e had been fianie-l of Uie olTence 
of wliicti the appell lilt ha-been convicted. 
We aiv nual>le to hold and it has jiot-been 
contended I'cfore ns that this ap|)cilant 
Saripali Khan has in fad been preju¬ 
diced, or ill other words that there has been, 
■failure of justice occasioned by the omission 
of the Charlie. The learneil 8essions Jud^^e 
in his charge to the Jury slated tliat all tiic 
accused had been charged under section 
302 read with s. U'O-B, Indian Penal Code. 
We cannot believe that such a reinarh would 
pass unchallenged by the appellant's re¬ 
presentative if it had not been understood 
at the trial that he was being tried on this 
charge. Kurther, on the charges as actually 
framed, the Jury had to determine whether 
there was in fact a conspiracy in wliich 
Saripali Khan took part since in the cliarnrs 
•framed both against Alidul Kahiin and 
Abdul Latif and that framed against Aimaii 
Bibi Saripali Khan is alleged to be one 
of the conspirators. Having rennrd to 
these facts we are unable to hold that a 
failureof justice has in fact been occasioned 
by the omission to frame a siieeilie charge 
of conspiracy against the appellant Saripali 

-Khan. 

Another point urged on behalf of the ap¬ 
pellants relates to certain statemenis made 
by two of the appellants Ainian Hilii and 
Saripali Khan. It is contended lirstly, that 
these statements should not have been ad¬ 
mitted in evidence as against the appellant 
Abdul Rahim, and secondly, that they were 
not admissible in evidence at all. So far 
as the first point is concerned it is clear 
from the charge that the statements were 
not treated as evidence as against the 
first appellant. The learned Sessions Judge 
told the Jury more than once that, these 
statements were not evidence against Abdul 
Rahim. He has referred to them in parts of 
his judgment without always respecting 
this warning, but it appears that then lie 
was dealing with the case as against either 
Aiman Bibi or Saripali Khan, and as 
against each of them their individual state-" 
ments were evidence which the Jury could 
consider. It is urged on the authority of 
Queen-Empress v. Bhairab Chunder Chuclcer- 
hutiy (1), that these statements not being 
confessions could not be recorded under s. 
164, Cr. P. C. A careful examination of 
this ruling shows that this was not the 

(1)-3C. ■W.N. 702. 
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point that was decided in that case. What 
was held was I hat a certain sfatemenl of 
the nature of confession wliich had not 
been recorded under s. 146, Cr. P. C.'could 
not 1.0 admilled in evidence as having 
been recorded under s, 3G4,jLT. P. C. So 
far as the jiarticular p unt noiv argued is^. 
coiicerned we are in agreement with 
view expressed by a Divisional Bench ofp 
this Court. Superintendent and liemem- 
hmnocr of Legal Anmirs, Bengal v. Lalit 
Mohan Singha Roy (2j, in which it was 
held that the word ‘ statement ’ in s, 164, 
Cr. P. C., is not liniited to a statemAt by 
a witness but includes that made au ' 
accused and not amounting to a confession. 
Heie the statements, though of a somewhat 
incriminating nature, are self-exculpatory 
and were duly recorded in accordance 
with the provisions of s. 161, Cr. P. C. On 
the view we take it is clear that they were 


ri.QlitIv admitted in evidence. 
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We can find no serious misdirection in 
the charge to the Jury. Reading the- 
charge as a whole it was distinctly in 
favour o[ an acquittal rather than of a 
conviction. It would liave been better if 
the learned Sessions Judge had slated at 
greater length how' he explained the various 
relevant sections of the Indian Penal 
Code to the Jury and did not merely state 
that these sections had been read and ex¬ 
plained. But we cannot hold that he in 
fact did not properly explain them. It 
w’onld also have been better if in explain¬ 
ing these sections he had done so by 
applying them to the facts of the case and 
clearly told the Jury what was necessaiy 
for them to find With reference to these 
facts in order to come* to a verdict of guilty 
on the various chaiges framed. But we 
are unable to . hold that there was such 
misdirection as would result in miscarriage 
of justice. The evidence as against the 

appellants is not very strong and depends 

on the evidence of witnesses whose credi¬ 
bility might peihaps be doubted. But the 
weak points in the case were fully put to 
the Jury and there was certainly evidence 
from wltich they might draw^ as they have 
diawn, the inference that the appellants 
w’ere members of a conspiracy to murder 
Mahomed Sikdar. 

For the above reasons we dismiss this 
appeal. 

z. K. Appeal dismissed. 

(2) 62 Ind. Caa. 578; 49 C. 167; 25 0. W. N. 788; 22 
Cr. L. J. 562; (1922) A. I. R. (C.) 342. 
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— 1685— VIII. See Bengal Tenancy Act. 

- 1920— III. See Calcutta Re.nt Act. 

Acts—Bihar and Orissa. 

Act 1879—1. See Chota Nagpur Landlord and Tbn- 

a.nt Procedure Act. 

- 1903—V. See Chota Nagpur Tenancy (Amb.vd- 

ment) Act. 

Acts—Bombay. 

Act 1662—V. See Bombay Bhagdari and Narvadari 

Act. 

- 1866- VI. Sec Karachi Port Trusts Act. 

-1690— IV. See Bombay District Police Act. 

-1901— III. See Bombay District Municipal 

Act. 

- 1902 —IV. See City of Bombay Police Act. 

- 1918—11. SeeBoMBAY Rent (War Kestrictionsj 

Act. 


Acts—Burma. 

Act 1898—IV. See Lower Burma Town AND Vilugb 

Lands Act. 

- 1920—11. See Rangoon Rent Act. 

Acts—C. P. 

Act 1920—1. See C. P. Tenancy Act. 

_ 1922—11. See C. P. Municipalities Act. 

Acts—Madras. 

Act 1895—111. See MADR.is Hereditary Village 

Offices Act. 

_ 1908—1. Sec Madras E.states Land Act. 

_1U2U—II. See Madras Panchayet Courts Act. 

_ 1920—'''. See Madras District Municipalities 

Act. 


Acts—Punjab. 

Act 1900—1. See Punjab Limitation (Ancestral Land 

Alienation) Act. 

_1913_II, 6'eeREUBiiPTioN OF Mortgages (Punjab) 

Act. 


Act 1869- 

-1878 

1879 
1686 
1901 


_1901- 


Acts—U. P. 

I. See OuDH Estates Act. 

XVIII. See OuDH Laws Act. 

Xlil. See puDH CIVIL Courts Act. 
^li See OuDH Rb8t Act. 

•il See Aoba Tenancy Act. 

Ill Set U. P. Land Revenue Act. 
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Acts- 'U. P.-concid. 

Act 1^03-II. See Bi sdelkhand Land AuENATroN 

Act. 

- 191<V IV. See U. P. Excise Act. 

- 1912—IV. See U. P. Court of Wards Act. 

- 1914—1. See U. P. Local Rates Act. 

-191&-IL See V. P. Municipalities Act. 

1922—X. See U. P. District Boards Act. 

- 1922— XL See Agra Pre-emption Act. 

- 192.3—1. See OuDn Rent Act. 

- 1923— VIII. See Agra Pre-emption (Amendment! 

Act. 

Statutes. 

l:)15_(5 & c Geo. V, c. 61). See Government of India 

Act. 

1919—(9 & 10 Geo. V, c. 101). See Government of 

India Act. 

Administration Mortgage during pendency of 

mit^MorUjagee, position of. 

Wlien the estate of a deceased person is under ad¬ 
ministration by the Court or out of Court, a purchaser 
from a residuary legatee or heir buys subject to any 
disposition which has been or may be made of the 
estate of the deceased in due course of administra¬ 
tion. The right of a residuary legatee or a heir is only 
to share in the ultimate residue which may remain for 
liiial distribution after all the liabilities of the estate, 
including the expenses of administration, have been 
satisfied. C Wosmotho Nath Mukek.)ee v. Puran 
(’hand Nahatta,29C. W. N. 539; (1925j A. I. R. (C.) 
703 33 

Adverse Possession— i\/ori<7a<7c—Redewpiiun—Mori- 
gagee continuing in possession after redemption — 
Suit to recover possession — Limitation. 

Plaintiff mortgaged a certain holding with the 
defendants and subsequently sold two-thirds of it to 
one M it being agreed between the plaintiff and M 
that out of the consideration for the sale the mort¬ 
gage in favour of the defendants should be paid off 
and M should obtain the two-thircs sold to him free 
from the mortgage and plaintiff should obtain the 
remaining oiie-lhird of the holding unencumbered. 
Defendants, however, pre-empted the sale in favour of 
M and continued in possession of the entire holding. 
More than 12 years after tlie enforcement of the decree 
for pre-emption plaintiff sued to redeem the entire 
holding from the defendant: 

Held, (1) that as the result of the pre-emption decree 
the mortgagees had become o\vTers of two-thirds of 
the holding ; 

(2) that as regards the remaining one-third they 
were in possession of it without any title after the 
date of the enforcement of the pre-emption decree and 
lliat their possession was consequently adverse to the 
plaintiff and had ripened into ownership after the 
lapse of 12 years, and that the fact that they were 
still shown as mortgagees in the Revenue Records did 
not give the plaintiff a right to redeem them. L 
Khushalav. Bishan Das 476 

- , what amounts to. See Construction op 

DOCUMENT—Compromise 149 

Agency Rules, rr.16 (4),22— Civil Procedure Code, 
1908, 0. XXXVIII, r. 5 —Attachment before judg¬ 
ment—Agency Courts, properties in the jurisdiction 
of—Power to attach at inelLnce of Court outside 
Agency Tracts. 5ee C. P. C., 1908,0. XXXVIII, r. 5 

430 


Agra Pre-emption Act (XI of 1922), s. 5—Wajib- 

M\-nTZ relating to several villages—Record of custom. 
— Rubkar attached to wajib-ul-arz stating that no 
custom prevailed in a particular village, value of — 
Custom, existence of, proof of. 

A wajib-ul-arz relating to a taluqa comprising a 
number of villages stated that there woe a custom 
of pre-emption in the taluqa but a rubkar waa 
attached to the ivajib-ul-arz declaring that the entry 
relating to the custom of pre-emption in the 
u ajib-ul-arz was to be deemed to be incorrect so far 
as it related to a particular mavza and it was stated 
in the rubkar that in that particular mavza there 
was DO cuslt-m of pre-emption and that there would 
be no such custom in future: 

Held, (1) that in order to determine whether the 
wajib-ul-arz recorded a custom of pre-emption in 
respect of the particular mavza within the meaning 
of 6. 5 of the Agra Pre-emption Act, the wajib-ul-arz 
could not be read detached from the rubkar which 
profe>ised to correct it and that when read together 
tlie effect of the two documents was that there was no 
wajib-ul-aj-z recoiding a custom of pre-emption in 
respect of the particular Tnau^a; 

{2,» that the two documents indicated that the 
parties concerned intended to have nothing whatever 
to do with the right of pre-emption whether by 
custom or by conti-act in respect of the particular 
TTiau^a referred to in the rubkar. A Kishun Aiiir u. 
Saras Ahir, 23 A. L. J. 519; (1925) A. 1. R. (A.) 55^ 
L. R. 6 A. 482 Civ. 433 

-SS. 5, 12--i4^a Pre-emption {Amendment) 

Act {VIII of 192S)— Pre-emption—Custom, proof 
o/--Wajib-ul-arz, entry in—Classes of p'e-empterrs, 
whether successively entitled. 

Under s. 5 of the Agra Pre-emption Act a right of 
pre-emption is to be deemed to exist in mahals in 
respect of which any wajib-ul-arz, and not necessarily 
the latest wajib-ul-arz, prepared prior to the com¬ 
mencement of the Act, records a custom of pre¬ 
emption. , , 

Section 12 of the Agra Pre-emption Act lays 
the classes of persons who are successively 
to exercise the right of pre-emption. A Sarju 
r. Bhagwati Parsad, 23A. L. J. 373; L. K. 6 A. 34 
Civ.; (1925) A. 1. R. (A.) 542 23/ 

Agra Pre-emption (Amendment) Act oj 
1923). See Government of India Act (9 & 
V,c.101).8.80 

Agra Tenancy Act (II of 1901), ss. 4, 

i/iarers—Suit by one co-sharer recover stianj^ 

produce of tank, nature o/-SMif, 

able by Civil Court— J%iri8dicU<m of Cxvil an 

Revenue Courts. , , / « vi'IIaee 

A suit by a co-sharer ^:n«ae fo 

against a co-sharer in another mahal oi tne 
recover a certain share of the prodiice of a ta 
is the joint property of the two -maAo/s is not 
the recovery of rent and is not 
cognizance of a Civil Court. ^ cei*. L R. 

Lal, 23 A. L. J. 560; (1925) A. L R. (A.) 561, 

6 A. 188 Rev. ^ 

-ss. 18, 20. 59, 79 -Iease, 

transferable—Mortgage of tenancy « 

—Sale—Ejectment proceedings o/ CilA 

-Auction^purchaser, HghU of-JurudxeUcm 

Where a tenant is entitled {o ® 

hie land and thus to transfer his interess ^p^ea 
party, th» intereet so tranrferred under we 


general index. 

Agra Tenancy Act^ontd. 

.« i should not be allowed to be 

Mtmguished unless the person who has acquired that 
interest has had an opportunity of preventing that 

extinction. 

Swtion 79 of the Agra Tenancy Act can have no 
appiication to the case of an auction-purchaser wh«> 
never actually or constructively was in possession-..f 
the tenancy and who in fact acquired liis interest at an 
auction-purchase subsequent to the ejectment. 

Defendant who was the cemindar of certain land.s 
granted an agricultural lease .)f tlie lauds in perpetu- 

cypress i)o\vtir to the lessee to transfer 
ms rights. The lessee executed a mortgage of his 
J^ancy and the mortgagee brouglit a suit to enforce 
msmortgage. Almost simultaneously the defendant 
hied a suit against the lessee for arrears of rent in the 
Revenue Court and after the mortgagee had obtained 
a dewee for sale enforced the ejectment of the lessee, 
ihe tenancy was eventually sold in execution of the 
mortmge-decree and was purchased by the j)laintiff 
who brought the present suit in the Civil Court for a 
declaration that the ejectment proceedings carried 
through in the Revenue Courts by the defendant were 
** w ineffectual as against him : 

Held, (1) that the defendant having granted an 
express right of transfer to his lessee, the mortgage 
executed by the lessee of his tenancy riglits must be 
deemed to have been executed with the express con¬ 
sent of the defendant; 

( 2 ) that, therefore, the ejectment of the lessee did 
not put an end to the mortgagee rights, which subsist- 
after the ejectment proceedings and were 
validly put up for sale in execution of the mortgage- 
mid were purchased by the plaintiff; 
w). font s. 79 of the Agra Tenancy Act had no 
application to the present case inasmuch as the plaint¬ 
iff was never in possession of the tenancy and had 
acquired his interest at an auetion-juirchasc sub¬ 
sequent to the ejectment; 

(4) that the suit was maintainable in the Civil 
Court and must be decreed. A Bahadur r. Moti 
Uand, 23 A. L. J. 409; L. K. 6 A. 133 Rev.; (1925) A. 

I (A.) 580; 47 A. 589 224 

TJ—S. 22— Hindu Law—Widow-Mortgage by 
'^dow—MoHgagee put in possession — Ex-proprietary 
tenancy, whether created—Surrender—Heirs of 
Widow, whether entitled to eject mortgagee. 

A Hindu widow who was absolute owner of certain 
property mortgaged the property and jiut the mort- 
eSgee into possession of the })ropei 1 y. The mort- 
neither received any rent from the mortgagor 
nor did he pay any rent to her. On the death of the 
"idow her heirs, wlio were the nearest reversioners of 
JJW deceased husband, ejected the mortgagee fi'om the 
^perty. He thereupon brought a suit to recover 
of the mortgaged property : 

assuming that an ex-proprietary 
wnancy m favour of the widow had come into exist- 
trtvf date of the mortgage it must be taken 

w nave been surrendered by her to the only person 
no could be treated as the land-holder, namely, the 

Un ' ex-proprietarv tenancy did con- 

to the date of the death of the widow it 
m tt®t devolve on her heirs under s. 22 of the Agra 
Act, and must be taken to have escheated in 
the plaintiff who was the land-holder; 

\“j that, therefore, the plaintiff's suit must be 


16^9 
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decreed. A R.V.U P.USAD SiNoH r. Xepal .Singh, 23 

iVn j- V'^c.V " ^ 1 ^'->Rcv.:(I92.^,iA. 1 . R, fA.) 

IjU. 41 A. bLIO 290 

:- whether holding -Disposscs- 

'V'VI- '■'■‘■on’r jx'ssession- Limitation—Trees 

failing down- (trnre-holdcr, whether loses title. 

A glove is not a Jmlding witliin the meaning of s 70 
of the Agra lenancy Act, and, therefore, dispossession 
of a grove-holder by tiie :ciinnd(ir from a portion of 
the grove for six montlis cannot take awav the grove- 
hoI<ler s right. ’ 

Ordinarily a grove-lioldor docs not lose his title as 
a grove-holder in respect of a portion of the land 
which was once occupied by trees simply because the 
trees lia\e fallen down, A Lodai Ha.m e. tsuKHDEO 
Koeri, h. R. G A. 147 Rev. 540 

-S. 161. See C. P. C., 1908, s. 11 927 

-s. 163^.^ See (\ P. C.. 1908, 0. II, r. 2 530 

--— SS. 164, 165—Suit for profits agaitist 

legal representative of deceased hmhardar—Profits, 
calculaion of. basis of. 

Where a suit fur proiits is brought not against the 
lambardar himself but is brought after his death 
against his successor-in-title, the latter is not liable 
to account for jirofits which his predecessor had 
failed to collect or whicli he permitted to remain 
uncollected owing to negligence or misconduct. In 
such a case profits can be awarded only on the basis 
of actual collections. A Ram aARuP c.’ Gaya Prasad 
L. R. 6 A. 193 Rev, 447 

-S. 165—Co-s/iarer^—Xa/e of property with 

orreai's of profits- Pre-emption—Suit to recover 
arrears, whether maintainable—Jurisdiction of 
Revenue Court. 

Where two properties are sold under a sale-deed 
one of which is cajaible of pre-emption and the other 
is not, and the property capable of pre-emption is 
pre-empted the vendee cannot lose his rights in 
the projierty which was not capable of pre-emption 
and that property must be deemed to remain vested 
in him. It is immaterial whether tlie pre-emptor 
paid the whole, or only a part of the total consideration 
for tliesale. 

Arrears of profits which have accrued due already 
are capable of being sold but are not capable of being 
pre-empted. 

An assignee of arrears of profits is entitled to sue 
to recover those profits in the Revenue Court. A R. 

IV Ahhainandan Prasad v. Bhagwan Datt Pathak, L. 

R. 6 A. 190 Rev. 298 

- -SS. 167, ^99—Ejectment suit—Question of 

title —Direction to institute civil suit within a certain 
period—Failure to institute suit within period 
limited, effect of--Suit instituted after prescribed 
period, maintainability of. 

Where in a suit for the ejectment of a tenant in a 
Revenue Court a question of title is raised, the Court 
before which the question is raised is given the 
option under s. 199 of the Agra Tenancy Act of 
deciding the question itself or of referring it to the 
Civil Court. If it adopts the former course it becomes 
a Civil Court for the time being and its decision will 
be res judicata for any Civil Court. If it adopts the 
second course it must direct the suit to be instituted 
within a limited time, namely, three months, and if the 
suit is not instituted within that time, it must decide 
the question of title against the party who was direct¬ 
ed to bring ths suit. This decision will also be a final 




INDIAN CAStiS. 


IMO 


[iiteS 


Agra Tenancy AcWcwicld. 

decision between the parties. If the suit is instituted 
in the Civil Court bevond the time limited by the 
Revenue Court in its order, the Civil Court ought not 
to proceed with the determination of the suit inas¬ 
much a.s anv decision given by it in the suit would 
})e infruotuous and would not be binding upon the 
Revenue Court, it being the duty of the Revenue Court 
to decide the question of title against the party who 
has been directed to institute the suit in the Civil 
Court and has failed to institute the suit within the 
time limited by the Revenue Court. A Oakga 
Chv^iak V. Bisdesari Rai, 23 A.L. J. 529; L. R. 6 A. 
173 Rev.; (1925) A 1. R. (A.) 615 . 684 

_S. 167, Sch. IV—Co-tenanfs—Declaration of 

right of co-tenaney. suit for, whether cognisable by 
Ctvi! or Revenve Court. 

There is in fhe Fourth Schedule to the Agra Tenancy 
Aet no provision for a suit by which a person alleg¬ 
ing himself to be a co-ienant can go to a Revenue 
Court and ask for a declaration that he has a right 
of cotonaney joint or co-equal with that of the per¬ 
sons whom he has named as defendants. The jurisdic¬ 
tion of the Civil C’ourts, therefore, to entertain such a 
suit is not barred by the provisions of s. 1G7 of the 
Act. A Ammau v. OoviND, 23 A. L J. 440; L. R. 6 A. 
168 Rev.; (1925) A. I. R. (A.) 465; 47 A. 616 247 

_S. 167, Sch, IV— Suit for declaration of 

joint right in occupancy holding, whether cognizable 
hy Civil Court. 

A suit for u declaration that the plaintm is a joint 
occupancy tenant along with the defendant is not 
exc-luded from the cognizance of a Civil Court by the 
provisions of s. 167 of the Agra Tenancy Act, inasmuch 
as such a suit is not provided for in the Fourtli Sche¬ 
dule to the Act. A Bijai v. Naraix, L. R. C A. 195 
Rev. 592 

, ■ s. 193 0)—Isolated plot of land, whether 

mahal or share in mahal—Safe held by Assistant 
Collector in execution of decree of Revenue Court, 
validity of—Irregularity. 

An isolated plot of land within the ambit of a 
mahal cannot be regarded as a mahal or a share in 
a maftai within the meaning of cl. (!) of s. 193 of the 
Agra Tenancy Act. 

Where in execution of a decree passed by a Re¬ 
venue Court a mahal or a portion of a mahal is sold 
by an Assistant Collector and not by the Collector, 
the irregularity does not vitiate the sale. A Kbhal 
Singh v. Jacannath Dabs, L. K. 6 A. 189 Rev. 613 

Appeal (Civil). 

See Also C. P. 0., 1908, ss. 96 to 112, O. XLI, 
0. XLIIIjO. XLV. 

See Also the sections relating to appeals in the 
Land and Tenancy Acts. 

See Also Letters Patent op the High Courts. 

See Also Registration Act, 1908, s. 72. 

Arbitration, reference to, without 


Appeal (Civil)— contd. 

- Consent, whether can be withdrawn. 

It is only in special circumstances that consent 
which has formed the foundation of the judgment 
appealed from, can be treated as open to .withdraw^,! 
in the Appellate Court. P C Diwan Chand-Kibpa 
Ram and Co. v. Weld and Co., (1925) A. I. R. (P. 0.) 
150; (1925) M. W. N. 459 54 


- Difference of opinion—Procedure. 


—Leave to sue defendant outside jurisdiction, refusal 
of—Appeal, whether competent. 

An order refusing permission under s. 20 (6) of the 
O.-F. .0. to sue a d^endant outside jurisdiction is not 
open to appeal. U Allbn Brotubbs v, Aruri Mal 

Kbanxa, (fo^) A. I, B. (U) 338 54$ 


Per Suhrawardy, ../.—The intention of tho Legield' 
ture under s. 98 of the C. P. C. is to uphold a deci¬ 
sion under njjpeal or review, where the Judges are 
equally divided in opinion as to its correctness thus 
giving effect to the concurrent view of two Judges in 
preference lo that of one-ludge though the latter may 
be the Senior .Tudge composing the Bench. 

Per Wabnsley, J.—In cose of a difference of opin¬ 
ion between the Judges of a Division Court hearing 
an appeal the opinion of the Senior Judge pievails 
under cl. 36 of the Letters Patent of the Calcutta 
High Court. C Becharam Choudhuri v. I'uran 
Chandra Chatterji, 41 C. L. J. 456; 29 0. W. N. 755; 
(1925) A. 1. a. (C) 815 637 

Execution of decree—Forum of 


-r 

intervention of Court—Award, validity of—Award, 
whether can be treated as adjustment of dispute— 
Inherent power of Court, to refuse to allow appeal 
to be proceeded with. See C. P. 0., 1908, s. 89 7 6 8 

C. P. C. (Act V of 1908), 88 20 (b). 105 


appeal, determination of. . 

The course of appeal in execution proceedings is 
determined by the value of the suit and not by the 
value of the subject-matter of any dispute that may 
arise for settlement in the course of execution pro¬ 
ceedings. L Shah Muhammad v. Muhammad Kosh^ 
Khan, (1925) A. 1. R. (L.) 534 . 3?,® 

-Forum—OudhCiviH-ourls Act (XHI 

of 1679), 3. 18. See Oudh Civil Courts Act, s.^^1» 

Minor—Appeal filed by next 


after minor attained majority—Mistake, bona 
Procedure—Amendment. See C. P. C., 1908, 

Order under C. P. C., 1908 , Ov IX, 


R. 10 


— ■ —- viuci uiiuci A* J: 

r. 13— Appeal, whether lies. See 0. P. 0., • 

o. IX, r. 13 

-Order under 0. P* 0 -1808* 0. 

r. 71— Appeal, whether lies. See 0. P. 0., 190», 

Order under C. P. C., 1908jp 


rr. 3, k-Deatk of paity-Rules applicaUt-rrocer 
dure—Appeal, whether competent. . . 

No appeal lies against an order „ho 

person as the legal representative of a ^ . *a 

tiled a petition to set aside an ex d g 

MoTILaL V. hlSHAMBBR, NaTH, 23 A. L. J. 44^; gg 
A. 361 Civ.; (1925) A. 1. K. (A.) 431 

Parlies agreeing to be 
. effect 01 ^. 


decision of Court after local iS) 

Appeal, whether lies. See C. P. 0.. 1908. s. 86^^ 

Partition suit—Order 

/ivr ’ 


to pass further decree for mesne profit- 

tvhether lies. decree 

An order on an application to P®®® ®.™^^arded m 
for mesne profits in respect of treated a® 

a preliminary decree for partition must d 

a decree and an appeal will lie -r cjg. {192M 

Koundbn V. "VebrappaKoundin, 48 M. L. * ^ 

A. 1. K.(il.)686 . . _ earlU^ 

possible opportunity, tohether can „„ 

A plea relating to a eirliert 

BppeUftfit before exi Appeliate Cow »• 


T«l. .88] 


OENERAL INDEX. 


lOCl 


Appeal (Civil) -coni'l.l. 

possible opportunity should be entertained. 0 
Ki^icA Devi v. Oakga Bakush Singh, 12 0 . L. J. 306 ; 
{im) A. I. K. (0.)435 1 27 


--Privy Council — Cnmj)eteQcy to 

examine concurrent findings of fact. See Privy 
COUNTIL, POWERS OF 103 

-- Pririj Council—Practice—Order in 

Coitncif, cunfonnity of, to judgment--Persons 
deriving title fnnn plaint 1 . 7 , xvhether entitled to decree 
— P}' 0 cedure. 

It is the duty of their hordsJiip.H of the Privy 
Coimcil to see that the order which Hi» Majesty 
makes in Council faithfully represent.s the advice 
which in the judgment they have said they would 
humbly tender to him. 

It is out of question that persons who assert that 
they have a derivative intei'est in the stake of a suit 
can, by getting added as plaintiffs, be associated in 
a decree in favour of the person who has the only 
real title. In a case, however, where the question of 
the interest acquired by such persons was raised 
before their Lordships, they gave a direction that the 
judgment was to be without prejudice to the right of 
luch persons to recover in respect of any conveyance 
or assignment made or of any contract to convey or 
oasign, such share of the property recovered under 
the judgment as may appertain to them in respect of 
such convevance, assignment or contract. P. C. Laj- 
WANTIV. S.\PA OuAND, (1925) A. 1. R. (P. C.) 168; 23 A. 
L.J. 643; L. K. 6 A. (P. C.) 125; (1925) M. W. N. 534; 
22L.W.,304 198 

Refusal of Subordinate Court to 


make complaint under s. 476 of the Or. P. C.—Order 
of Appellate Court making complaint—Appeal 
whether competent. See Cr. P. C.. 1898, 528 

— — . . ^ ■ Registration Act (XVI of 1908), s. < <, 

appeal under, wheth'‘rcau he treated as an applica¬ 
tion under s. 73. See Reoistratiox Act, 1908, s. 

149 

■ Sale proclamation — Order settling 


particulars-’AppeaCwhether lies. 

An order refusing to notify a lease m J®*®, 
olamation is an order under 0. XXI, r. 66 , of tne 

0: P. O., and is not appealable, 

Jha V. Thakan Jha, 3 Pat. L. K 118; (102oJ Pat. 189, 

(1025) A. I. R.{PRt.) 500; 4 Pat. 731 
See Also C. P. C.. 1908,s. 11. ^ 

(Criminal)—Re-trial, order for, when jusixfir 


Ah order for re-trial is not justifiable if there is no 
evidence on the record to warrant a conviction for t 
offence charged N Rau Prasad v. EiiPBROR, 2b 

— * -Several accuecd—Appellate Cou?^, 

didy of-Consideraiion of case 
.In the case of an appeal from a 
several accused persons the Appellate , f 

to bo&r witb rsgard to the cas6 of ^ 

the-appellants a judicial mind for the ® j 

-.considering whether he was ^ilty or no . ? 
‘Regard to the charges against Inm and , P. 
’evideiice directed to him and his 
^ aay. Though the Appellate Court . 

Wtlafactory'reasons for accepting the , 

)the'Trial (Jourt, its omission 

against each individual accused separately wouia 

-m an Appellate, .Court ah^Id be 

that 'is to say. contain all th 


Appeal (Criminal)—coucKl, 

necessary materials to enable the High Court to 
form a conclusion as to the propriety of the con¬ 
viction of eacli of the .iccused, liaving regard to the 
vurittus off-^nces with which oich of the accused was 
churgod .-imi to enalile tlie Higli Court to come to a 
conclusion as to the correctness of thesentenoe uiiou 
each of the acciis.'d. M Chivna Masikam, In rc. 43 
M. L. J. 504; (1925) A. I. R. (M.) 712; 2C Cr, L. J. J0-i9 

177 


Appeal (Second). 

See Bknoal TEN.ist’v Ai.r, 18S5, s. .lO 
. .''CP C. P. C., 1:'08, U. XLI, K. 4 


584 

535 


- .. Cviislrucli‘<n uf liucuvitnl "j litle 

-Q'hp.'<// 07 i ()/ law. 

The question of the legal effect of a deed wliich 
can IIa* treated as a document of title or embodies u 
contract or is the foundation of the suit is a question 
of law and can be considered in second appeal. R 
Abdul kAitni c. Moham.mad Cassim, 4 Bur. Iw. J. 27; 
(1925.1 A. I. R. (R.) 255 314 

--binding of fact. (''ossiRUcrioN 

OF DOCUMENT. 399 

— - -- -- Finding of fact—.\!isconstruclion of 

document. 

The High Court is not justified in interfering with 
a pure question of fact in second upjienl. Where, how¬ 
ever, a document has been wrongly read or miscon¬ 
strued by the lower Appellate Court, the High Court 
would consider whether the misconstruction has in 
any wav vitiated the finding. M Uamarao v. Appu 

--- Finding of fact—Misreading of 

documentary evidence —Document of title, consOnic- 
tionof—Question of law. . . 

The construction of a document wliieli is a docu¬ 
ment of title and forms the basis of the plamliffs 
claim is a point of law which can be gone into in 

second appeal. /-, a a 

Where a finding of fact arrived at by a Court of 

first appeal is based on a piece of a documenl- 
arv evidence which has been completely misread by 
th-' Court, the finding is not binding m second 
aiipeai. Pat Ganesh Lal v. Bisisar Panuey 820 

___Finding that dahiyak is not illegal 

«pqa_Findinff one of fact eannot be challenged in 
Sad appeaf See De;.pal Tes'*nxy Apt, 1885, a.^6^ 

__ Finding of fact, whether binding. 

A finding of fact based upon adraissiWo evidence 
caLt ba foatested in aacoad appeal. L Fxzal Dad d. 
Umar Bakhsh, (1925) A. I. R. (L.) 377 1019 

___ Objection to siijSicieyicij of evidence 

in support of custom, whether can be entertained- 
Ouestions of fact—Questions of law. 

In a case in which the existcn^ of the custom w 

«i;.^ hfl Droved objectbns based on the ground 

Tin oTimpropor rejection of evidence or as 

5o the evidence taken as a whole amountmg to 

^ nS'ient nroof in law of the custom alleged my 

S-ODerly ba gone into in second appeal. But whether 
properly f ig properly proved or not is a 

a specified decision of which lies with the 

wiiuotInquire into but null accept as accurate. In 


ti. . 
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second appeal the Hiph Court will not investigate 
the details of t!io evidence in support of the various 
instances, but will merely consider whether taken 
as a whole they are sufficient in law to support the 
custom alleged. 

The question whether the facts in any given 
instance prove the existence of tlie essential attributes 
of a custom or usage is a question of law which 
might be discussed in second appeal, while the 
question whether such a state of facts has been j)nwed 
by the evidence is merely a question cif fact. B 
Rathh-m. Natii.\l.vl i. Motilal S.\NKAL Chand, 27 Rom. 
UR.880; (1925) A.I. R.(B)380 8 91 

-Particular words, construction of 

Question of fact. See Construction' of document 

377 

- Point taken in plaint but wot raised 

in issue or tried, whether can he taken. 

A point which, though adumberated in the plaint, 
was not raised in the issues or tried by the Courts 
below and on which no evidence was led cannot be 
allowed to be taken in second appeal. C Qirish 
Chandra Choudhury r. Oofal Ch.yndra Poddar 477 

_- Suit to recover damages for wrong¬ 
ful act done in respect of immoveable property, 
nature of—Small Cause—Second appeal, whether 
competent. See Provincial Small Cause Courts 
Act, 1887. Sch. II. Art. 31 876 

_ Weiffhttohe attached to evidence 

Omission to refer to particular piece of evidence— 
Finding of fact, interference with. 

The weight to be given to one particular piece of 
evidence is a question for the Court which has to 
deal with the facts. 

An omission by a lower Appellate Court to refer to a 
particular piece of evidence in its judgment is not a 
sufficient ground for setting aside in second appeal a 
finding of fact arrived at by that Court. O Shiva 
Pr.asad V. Lal Bakhsh Sisr.n 490 

Appellate Court, powers of. 

See C. P. C., 1908. 0. XLI, r. 33 99 

See Cr. P. C.. 1898. ss. 476, 476-B 358 

—- powers of—Finding of fact—Oral evidence, 

appreciation of~Interference by Appellate Ccnirt. 

As a imle an Appellate Court ought to attach great 
value to the findings of fact of the Trial Court based 
on an appreciation of oral evidence. Where, however, 
the Judge who wrote the Judgment in the First Court 
did not examine the witnesses and had no opportunity 
of observing their demeanour, he could not be in a 
better position than the Appellate Court to judge of 
the reliability of the witnesses' evidence. R Ma E 
Khin V, MauNG Skin, 2 R. 495, (1925) A. I. R. (R.) 
71 167 

-, powers of—Question of fact—Trial Court, 

conclusions of, value of. 

Where tlie question involved is one of fact the 
conclusion arrived at by the Trial Judge who has 
had the advantage of seeing the witnesses examined 
and cross-examined, should not be interfered with 
by the Appellate Court. P C Palaniappa Chbttiar r. 
Katheresan Chettiar, (1925) A. 1. R. (P. C.) 172; 22 
L. W. 399 3 51 

App rove r—Com'oboration. 

It cannot be laid down as a matter of law that the 
evidence of witnesses who support the statement of 
ftu approver is not corroborative evidence merely 


Approver— concld. 

because their evidence was known to the Police 
before the approver was examined by them. It can, 
however, be urged in such a case that the approver's 
evidence should not be believed because he might 
liave been tutored by the Police to make a state¬ 
ment fitting in with the evidence of the other 
witnesses. 

06ifer.—Where a co-accused in a dacoity case 
merely states that after the dacoity he was offered 
a certain sum of money which he took, the state¬ 
ment is not a confession of his having committed 
the dacoity and should not be taken into consideration 
as against the other accused. C Jn rr Ibrahim, 26 Or. 
L. J. 1146 458 

--Pardon, validity of—Inducement offered to 

approver, effect of. 5ee Cb. P. C., 1898, s. 337 283 

Arbitration-Award. See C. P. C., 1908, Sch. IT, 
Paras. 14. 15 49 

_ - Refusal of arbitrators to act. See Arbitr^ 

tion Act, 1899, s. 9 8® 

Arbitration Act (IX of 1899), s. 9-Arbitratim— 
Refusal of both arbitrators to act—Appointment of 
new arbitrators—Procedure. 

Where both the arbitrators to whom a dispute 

has been referred refuse to act, each party ® 
right to appoint an arbitrator in the place 
arbitrator previously appointed by that party, and if 
one party so appoints and the other party refuses to 
appoint an arbitrator in place of his previous arbi¬ 
trator, the provision of sub-s. (6) of s. 9 of the 
Arbitration Act would come into force and the party 
90 appointing would be entitled, after giving notice 
to tlie other party, to appoint his own arbitrator a* 
sole arbitrator. ^ ... 

The word “either” is used in cl. (a) of s. 8 of the 
Arbitration Act. because it may happen that oto ot 
both of the arbitrators may refuse to act, etc. B Valu- 
BHADAS MeGH.I1 V. CaWASJI FbAMJI AND CO., 

h. R. 568; (1925) A. I. R. (B.) 469 

-— S. \ 2—Arbitration—Power of Court *®**^*”v 

time for making award—Dispute arising out / 
Policy of Insurance—Tribunal different fro^ 
contemplated in policy — Award, validity _ 

The Court has power under 8.12 of the 
Act to extend the time for making of an j 

after the expiry of the time originally hx 
making the award. ^ ^ ..nHer 

Where parties agree to submit their j:_arv 

a policy of insurance to arbitration \mder ,,nal 
reference under the Arbitration Act to a t i:,- 
different from the one contemplated by the jpo 
but in itself legal, an award made by such a ^ 
is not in any way bad on that account. 5 n g 
Insurance Co. v. Assudamal Harbhagwand^ 

-S. ^9—Charter-party—Damages, r 

Order staying suit—Reference to 

plaintifin place of apparent pla^ni 


titution of real .^ . . 

if, efect of—Award, validity of. ^ 

A charter-party was made between u a s names 
the owners of a vessel and the in th® 

of the owners of the vessel were not 4^'; jgfend- 
charter-party. A suit was brought - yessel 

ant to recover damages for the ftDpli®*^ 

and after the institution of the suit order for 

under 3.19 of the Arbitration as the 

stay of proceedings in the suit, mas and 

charter-party contained an went t® 

obtained a stay order. Tbe matter then 
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Arbitration and in the coura' of the j)roceedin§:d before 
the Arbitrators it transpired that the owners of the 
vessel wore not the plaintilTs but another firm, There¬ 
upon an applioation was made on l)ehalf of the 
original plaintiffs for an order that the real owners of 
the vessel should be either added as eoplaintiffs or 
substituted as plaintiffs in th'» place of the original 
plaintiffs and that the cause title and register of the 
suit may be amended accordingly, and an order was 
made in the terms of tlie application. An award was 
made in thearbitratiiui pmceeiliugs uiul it was euu- 
tended on behalf of the defen<lant that the award was 
bad inasmuch as tltere liail been no stay of proceedings 
in the suit to which the r«*al plaintiffs wr-rc parties, 
and as no arbitrators had heeji appointed to decide 
any dispute between the present parties to the suit. It 
was further contended tliat assuming that the 
arbitrators had been validly appointed, the award was 
bad owing to the pendency of the suit: 

Held, that the effect of the substitution order made 
by the Court was that the real plaintiffs were entitled 
to take advantage of and to proceed under the stay 
order made under s. 19 of the Arbitration Act and 
that consequently the arbitration proceedings were 
rightly continued and the award could not be attacked 
on the ground that there had been no valid slay of 
proceedings or that the arbitrators had not been 
validly appointed. C Hourath Shiphnc. Co. Ltd. v. 
Mitsui Buss.am Kaish.a Ltd., 41 C. L. J oil; (1925/ 
A.LR. (C.) 922 1029 

--- 5 . 19— in proceedings, what anJO}t7ifs to 

'^-Application for copy of plaint—Application for 
leave to enter appearaiice. 

A step in the proceedings within the meaning of 
s. 19 of the Arbitration Act means something in the 
nature of an application to the Court, and not mere 
•talk between Solicitors or Solicitor's clerks nor the 
writing of letters, but the taking of some step, such as 
the taking out of summons or someihing of the kind, 
which is in the technical sense a step in tlie proceed¬ 
ings. To apply for a copy of a plaint i.s merely 
to seek information in order that tlie defendant may 
ascertain the nature of the plaintiffs claim. In s-i 
doing the defendant does not and is not to be deemed 
to indicate his acquiescence in the course adojited by 
the plaintiff for ths purpose (»f settling the dispute 
which has arissn, for until he is made aware of the 
plaintiff’s cause of action he is not in a position to 
elect whether he will proceed by way of arbitration or 
will assent to the litigation which has been commenc¬ 
ed against him. » 

Any act in the nature of an application to the Court 
which indicates that a party is willing that the suit 
fihould proceed, would be a step in the proceedings 
within the meaning of s. 19 of the Arbitration Act. 
The intention of the party is to be gathered from the 
nature of the application which is made, and jf having 
regard to the form of the application the Court la 
of opinion that a step has been taken it • 

notwithfltending that the party may m truth and m 
fact have no such intention, or that the 
coupled with a protest that the party desired that the 
matters in dispute should be referred to arbi • 

A defendant’s application for leave to enter an 
appearance is not a step in the proceeding 
the meaning of s. 19 of the Arbitration Act it s 
a reasonable deduction from such conduct ti at the 
defendant intends to resist the suit on 
U equally reasonable to infer thcrefmm that he intends 


Arbitration Act -oonohJ. 

4 

tli'Teaft-r to make a preliminary objection to the 
in.'itter being mado the .subjeot of litigation at all, 
C BuoWAVIDAS IvWtGOlUN'D I’. P.WN’ACHAN'D Ll'CHMICAT 

52 C. 45:1; (1923) A. I. ll. (C.) 801 929 

Arbitrator— Misconduct, what ainoiuUs to. See C. 
P. C., 1908, Hni. II, Par.as. 11, 15 .\nd 20 161 

Arms Act fXI of 1878), ss. 19 ffi, 25, 30-Ca- 
minal Procedure Code lAct V of !S98), s. W.j~ 
Illeipil possession of ortns -Search, unlawful—Con- 
viction, u'hether justined— Seaivh, powers of, re- 
slricti'iiis on— Interpretation of Statutes. 

On a search being made of the liouse of tlie accused 
certain ainns and auununition uere fouiul iherciu. 
The accii.scfl wiis th'.*ri'U[i:'<n C'Uivii'i'-d uf ;m offenct* 
under s. 19 i/) ofllic .VnnsAi't. It wtus fwiiml, liow- 
ever, that ilie se tr<-h h nl not Ix-en law ful iuasiiuu'h 
as it did ii jt comply with the provisions of ss. 25 and 
50 of the Act; 

Held, that in .spite of the search not lieing lawful, 
there being sulR'dent evidence that the accused wms 
ill unlawful jicss^r-ssion tjf theai'insand ammunition 
the conviction was justified. 

Per Walsh, ./.—The words "in the presence of 
some officer specially appointed" in s. 50 of the 
Anns Act mean that there must be at lea.st two 
persons, namely the person making the search and 
the officer specially appointed witliiu tlie meaning of 
the section who is present at flie search. 

Par Boys,.I. -Section 50 of the Arms Act doe.s not 
itself give any pow’cr of search to anybody. It is 
confined to a statement that when a search is being 
conducted under the Cr. P. 0. in the case of any 
proceedings in.stituted in respect of an offence 
puni.shable under s. 19 (/) of the Arms Act, such 
search is to be conducted in tlic presence of a 
particular officer. The .section merely jilaccs certain 
re.strictions on such powers of searcli ns may other¬ 
wise be po.ssessed under tlie provisions of (he Ch’, 

(b Tliere is nothing in the Act to limit (lie powers 
of an Investigating Officer under s. 1(55 of the Cr. P. 
C., except the two qualifications introduced hy s. 50 
l)y the words "in tlie ca.se of any proceedings insliliit- 
ed in re.spcct of an offence puni.shable under s. 19 (f)” 
and by the requirement of the presence of a particu¬ 
lar officer. 

The words "in the case of any proceedings institut¬ 
ed" were inserted in s. 30 of the Arms Act Avith 
the intention of restricting all powers of an Investi¬ 
gating'Officer in making searches for arms where 
there was no knowm unlaAvful purpose. 

The same meaning must in the absence of any 
strong reason to the contrary be given to similar 
words in two contiguous sections of the same Act. 

A Kotroo V. L.mpbror. 23 A. L. J. 364; L. R. 6 A. 
124 Cr.- 26 Cr. L. J. 1112; 11925) A. I. R. (A.) 434; 47 
A. 575 280 

Auditor, duty of. See Coupamibs Act, 1913,63. 235, 
281 

BenamI transaction— Burden of proof. 

When a conveyance has been executed and duly 
registered it requires strong and clear evidence to 
justify a Court in holding that the person in Avhose 
favour the conveyance was executed was a mere 
ieriamidarfor some third person. 

In cases of alleged benami transactions the deter¬ 
mination of the question as to who is the fnie-owncr 
of the property must depend not merely on direct 
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BenamI transaction -c-oucld. 

oral evidence hnt also upon circumitances such as 
the source of tlu' uiin-hase-money, the possession of 
the property, the custody of the title-deed, the 
adequacy of the consideration and the like. N Ram- 
IlHAN V. PURL'SHOTTAM 699 

Burden of proof—Presumption —Rebuttal. 


Where one person pays the price for the purchase 
of certain property but the instrument of sale is 
obtained in the name of another, the presumption is 
that the person paying the price is the owner of the 
property imrehased and that the person in whose 
name tlie sale-deed is obtained occupie.s the position 
of a trustee only. The presumption, however, is 
rebuttable but it is for tlie person in whose name the 
sale-deed stands or for persons claiming through him 
to establish that the intention of the person who paid 
the purchase-money was to benefit the person in 
whose name the sale-deed was obtained and that, 
therefore, Uie transaction is in the nature of an 
advancement. L Maosudan Lal v. Ram Chandar- 
Ram Richpal. (192a) A. I. R. (L.) 511 289 

Civil Procedure Code (Act V of 1908), 0. 


XXI, r. 16—Execution of decree—Assignment in 
writing—Transferee, who is—Third person, whether 
can claim to be the real transferee—Procedure. 
See C. V. C., 1908, 0. XXI. r. 16 409 

Purchase by husband in name of wife-Pre- 

m a . . t 91. T • 


sumption—Marriage settlement, oral, u'hether can he 
pi'overf—Duf.v of Court. 

A purchase in India by a native of India of pro¬ 
perty in India in the name of his wife unexplained by 
other proof or admitted facts must be regarded as a 
benami transaction by which the beneficial interest 
in the property is in the husband, although the 
ostensible title is in the wife. The rule of the Law 
of England that such a purchase by a husband in 
England is to be assumed to be a purchase for the 
advjuicement of the wife does not apply in India. 

It cannot be laid down as a proposition of law that an 
oral ante-nuptial agreement may not be proved in 
an Indian case, but it would be unwise of a Judge to 
act in a disputed Indian case upon oral evidence 
that there had been an ante-nuptial agreeroant which 
W( u d in fact be a marriage settlement unless there 
wf.s contemporaneous written evidence to corroborate 
the oral evidence. P C Sura Laksuuayya Cuetty v. 
Kodakdarama PiLLAi, 23 A. L. J. 662; 49 M. L. J. 109; 
(1925) A. I. R. (P. C.) 181; 42 C. L. J. 8; 27 Bom. L. 
R. 1076; 29 C. W. N. 1113; 48 M. 605 327 

Bertamldar and real ov/ner—Right of sjiit—No^ 
miPal andhetiBmi transaction, difference between— 

intention to transfer—Test—Will, suit based on— 

Secondary evidence, when admissible. 

A benamidar can maintain a suit in his own name 
at any rate against all persons except the person 
1:>eneficiany enutled. 

The essence of a sham transaction is that though a 
deed of transfer is brought into existepoe, no-title of 
.auyJdnd either legal orheneficfal is intended 10156 
tossed thetoby to shy persen whatsoever, that is, the 
.Qf'ed of Wansttrisnotmlecdedio effect any transfer 
<5f property. The diSerence bettwen sham and 
6«-nami transaclkns is one of intention. If the deed 
of transfer is irade with the intention of placing the 
property in the name of the third person, the kten- 
Ito clearly amounfs lo a transfer of the legal title and 
such trataiactlon cannot be called a Sham trtmsaction • 


Benamidar and real owner— concld. 

but comes directly within the meaning of benanU 
transactions properly so-called. 

An intention to transfer a legal title to the tyana- 
feree would be sufficient to transform what would 
othenvise be a sham transaction into a benami trans¬ 
action properly so-called. 

If a sale-deed is got up to fight certain third parties 
the intention to be drawn from the transaction is 
irresistable tliat the legal title at any rate was intend¬ 
ed to be pas.spd by the transaction from the transferor 
to the transferee, since otherwise the very object of 
the transfer would fail. 

If a plaintiff comes into Court setting up a Will and 
claiming certain properties on tlie ground of the 
dispositions contained therein, he is bound to taki^ 
steps necessary for the production of the Will and it js 
only if and when he satisfies the Court about his 
efforts to get the original of the Will produced, that he 
can be allowed to adduce secondary evidence especial¬ 
ly oral evidence with regard to the contents of the 
(locument. M Ra.sgappa Nayakas v. Rangaswami 
Nayakas, (1925) A. I. R. (M.) 10U5 249 

Bengal Land Revenue Sales Act (XI of 1899)i 

SS. 2,3, 6 , 7—\otice under s. 7, contents of—Date 
to be mentioned—Amount of arrears, whether must be 
mentioned — Sale, when can take place—Applicatioii 
to set aside sale—Burden of proof. 

Once a sale has taken place under the Bengal 
Land Revenue Sales Act it is for the person who chal¬ 
lenges the validity of the sale to ahow that there was 
DO jurisdiction in the Collector to put up the prbperty 
for sale. 

In a notice under s. 7 of the Bengal Land Revenue 
Sales Act it is necessary for the Collector to mention 
the last date fixed for payment of Government revenue 
under a. 3 of the Act. It is not necessary for him 
to state the date on which the Government revenue 
should have been paid according to the Settlement 
and kistbandi of the mahal. . . 

Government revenue is not in arrear until the firt* 
of the month following the date on whiw W 
Government revenue should be paid acoording w 
the original ibsf 6 a 7 idi and the Collector has no jwwer 
lo put up the estate for sale until the expiry of te 
latest date fixed for payment of Government r^onu 
after the estate is in arrear. For instance, ^ 
revenue is payable in the month o^ Mer<^ 
to the original kistbandi then the estate J® ^ 
arrear until the first of April and the 
no jurisdiction to put up the estate for OTle unW 
expiry of the next latest date fixed -for pa^cfent ,ai 
the first of April. ,, . 

Bwt'ion 6 of the Bengal Land Revenue Sales JWt 
not reqture the Collector to mention 
the arrears for which the property is ihit 

Rat SURAJ NaRAYAK CHAUDHfKY 1>. SaBASWAW^P^ 

RIA, 3 Pat. L. R. 237; 6 P. L. T. T98 

Jet 


— -- 8S, 10 to t4, 

(VII B. C. of 1876). s. 70 ^-SepaftUe 

ther can be opened at it time 

ia in arreurA-fiaie for 

can take place—Sxtent of share to to aoi 

in 8.^12 oJ O'* 

The three kinds of objections speemed 

Bengal Land KevenueSales Act are the our mi 

that canibe*,taken to.theoidy |Vto 

application for the opening of a sepaiSte 
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contain. If no such objection is made the Collector is 
bqund to open a separate accovuit whether the share 
from which the separate account is to be opened is in 
arrears or not at the time. 

There is no apooiul piwedure aj)pointed by tlie Hengal 
l^d Revenue Sales Act for dealing with the case 
where at the time of the opening of a separate account 
the residuary sliare is in arrear.s, po.ssibly bccauvsc it 
was not contemplated that there should be arrears, or 
because the security of the revenue is not alTccted by 
Ae opening of a separate account. There is no author¬ 
ity in the Act for apportioning tlie arrears in such 
a case, whetlier after taking an account or merely 
according to the ratio between the Cloveriunent 
revenue assessed on the separate account and that 
remaining to be assessed on tlie residuary share. 

In the case of arrears of revenue all that the 
Collector has to do is to look at the separate accounts 
as they stand and if he finds that any separate account 
is not in arrear he is not entitled to sell that share; he 
can only sell the share from which according to the 
separate account an arrear of revenue is due. 

The Collector is not permitted to sell a share merely 
because that share is in arrears; he can only sell if the 
estate is in general arrears. It must be shown, there¬ 
fore, that the estate as a whole is in arrears and liable 
to sale; and tlie date on which this liability to sale 
arises is the date which will Kx the extent of tlie 
residuary share of the estate to be put up for fwile if it 
is that share which is in arrears. 

The Bengal Land Revenue Sales Act contemplates 
that an estate in arrears should be sold as soon as possi¬ 
ble after the liability to sale has arisen b.v failure to pay 
the arrears on the latest date of payment; and where an 
estate is put up for sale on a particular date it must be 
presumed that it did not become liable to sale before 

that date. , , 

Where a residuary share becomes liable to sale on 
account of arrears of land revenue after the date of the 
opening of certain separate accounts out of that shme, 
the ejctent of the share which can be sold is that which 
existed on the date when the liability to sale aro^ 
and not that which existed at the date on which the 

arrears began to accrue. ... n « 

Where the Collector has jurisdiction to sell an 
estate for arrears of revenue, the remedy for any 
irregularity in the exercise of the jurisdiction is prt)- 
vided by 8 . 33 of the Bengal Revenue bales Act. but 

an. irregularity in the exercise of the B*J‘sdicuon 
cannot take the sale outside the Act. Pat M^da. 
UoHAN X/ALv. Abdul Razaque Khan, 3 Pat. L. • 
4 Pat. 1;6P. L. T. 713 

Bengal Municipal Act (Ml of \884), s. 202— 

Order under section, whether can be based on repent 
of Subordinate Ojficer-Opportumty to PorUts oj 
bting heard^ absence of^'0rde7\ legaltty of 
whether lies. 

border passed by a District Magistrate under 
•p. ^ of the Bengal Municipal Act is an order passed 
judicial proceeding and the High Court has powe 
'tft wise the order. ^ «a 9 

i^Qlsgistrate exercising his powers under . 

theB^l Municipal Act is not engaged m a 
iproceeding and can base his order upon a report made 

’Py a Subordinate 02Bcer. 


Bengal Municipal Act -concld. 


being given is liable to bo set aside in revision. C 
Nabadwip .Mrsicii'.M.iTY V. Pi RVA Chandra Mlkkrji 
2!) C. W. N. 617; U C. L. .1. Oil; (1925) A. I. R, (C )' 
9:14: 52 C. 070 862 

Bengal Tenancy Act (VIM of 1885), s. 7 (2)—En¬ 
hancement of rent—Landlord, U'hut must prove—Cus¬ 
tomary rate, fnilurc to prove, effect of. 

In order to claim benelit of .s. 7 -2). Ihmgal Ten¬ 
ancy Act, the landlord must prove that there is no ru.s- 
lomary rale of rent and if he asserts that there is such 
u customary rale but faiJ.s to prove it. he is not entitled 
to ask the (’curt to ctelcrmine a fair and equitable rent. 

C S.aiNDRA Mohan 'r.u;oKK v. Hama Sundaiu Dkvi 

512 
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- SS. 46, 111 Eecfo-d of Hiyhts, preparation 

of—Ejectment suit, whether maintainable — "Enter¬ 
tain", meaning of. 

A suit under s. 4B, Bengal I'enancy Act, is not 
merely a suit for ejectment, in the sense of ejecting 
a trespasser, but it involves a deteimination by the 
Court of the class of tenant and also the lixing of a 
fair and equitable rent. Such a suit comes under the 
express words of e. Ill of the Act and cannot be 
maintained after a declaration for tlic preparation of a 
Record of Rights has been made. 

The words "enfertain a suit or application" in 
s. Ill, Bengal Tenancy Act. merely mean the con- 
.sidcration of a suit or application, and are equally 
applicable to a suit or application instituted before 
the declaration and after. C Kanak K.vnti Rov Choi - 
DHUKV V . Srishtidak Mondai. 670 

- S. 50—Fixity of rent, presumption of— 

Kabuliyat providuig for excess rent for excess area, 
effect ’of—Presumption, rebuttal of—Question of 
fact—Second appeal. 

The question whether a stipulation in a kabuliyat 
relating to a tenancy is or is not sufficient to rebut 
the presumption raised under s. 50 of the Bengal 
Tenancy Act, is for a Court of fact and is not pro¬ 
perly a (juestion for a Court of second appeal. 

A* stipulation in a kabuliyat by a tenant to pay 
rent at the prevailing rale for excess land found in 
his possession is perfectly consistent with s. 50, 
Bengal Tenancy Act, and cannot in any sense be said 
to rebut the presumption as to fixity of rent raised 

thereunder. , i, , w » . 

Other—Under cl. (1) of s. oO. Bengal Temmcy Act, 

if the rent of a holding has not in fact been ohanged 

since the time of the Permanent Settlement, then it is 

not liable to be increased. The mere fact that in an 

instrument executed 40 or 50 years later the rent is 

expressed to be variable will by itself make no 

difference. C Sati.nura Mohux Iagohe r. KAiiAiaDm 

s SO-Landlord and tenant—Suit for en- 

W* v.% j** . . I 


■ hancement- Tenure created since Permanent SettU- 
ment-Fixity of rent— Presumption, absence of— 

Contract, whether can be jrroyed. 

Where n answer to a suit lor enhancement of 

rent the defendants plead that the jama is m^rusi 

mokarruri and that, therefore, there can be nocahanec- 

Tnt a finding that the jama was created af er tho 

Peimanent Settlement and lhat^consec|Uently no 
jeimanvi ;• under s. 50 of the Bengal 

'Veforp™r| aTcTder under s. 202 of the Bengal P—is^nSfenough to dispose of 1^ ^uce 
-Muaicipal Act a Magistrate must give the partie-s j^’j^turithslaiiding such a finding, it (S ^ thilt 

concaved an ^portuSity of defendants to establish on the that theie 

PMsed under the section without such opportunity 
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■was a contract that the rent of the tenure should not 
be enhanopd. C Go?i Mohas Mazumpa v. Nawab Baha- 
Pi'R OF Mi’kshidauad, 29 C. . N. 723; (1925) 

(0.j9r)l 

_SS, 52, 158, 188— Suit for assessment of 

■fair and equitable rent in respect of lands 7iot form- 
’inq part of original holding, nature of—Sint by co- 
shar r landlords, maintainability of .-bw.'fsmcHf, 
applicability of, to rent in respect of past years. 

Sect ions .Viand IH 8 of the Bengal Tenancy Act are 
applicable where tlie plaintiff contends that tliere has 
been an addition to the original holding To a suit 
for the assessment of rent m respect of lauds which 
did not form part of the original holdings these 

sections have no application. 

The ri^'ht to sue for assessment of fair and equitable 

rent is al-ieht given by the general law. Section 52 of 
the Renewal Tenanev Act applies only to cases where 
the area of a tenure or liokling has increased wliile 
s 1.58 (i) (r/) of the Act refers to a determination of the 
existing icnt. Where assessment is applied for in 
respect of lands forming separate holdings under 
separate agreements in rc.^pect of which there is no 
existing rent neither of tlie.se sections is applicable. 

Under the general law a suit by a co-sharer landlord 
for an assessment of the rent of a tenant's holding is 
not maintainable where the other co-sharers have not 
been made parties to the suit either as plaintiffs or 
as clefeudauts. As in a ]iartition suit, so in a suit for 
a.ssessmenl all the interested persons mu.st be. made 

parlies to the suit. ... , , 

A suit for the detcrnunation of a fair and e<|Uitable 
rent iiroceeds on the assumption that no rent has 
hitherto been paid by the tenant and where tlie land¬ 
lord claims arrears of rent in respect of past years for 
which rent has already accnicd due, a suit for deter¬ 
mination of fair and equitable rent does not lie. The 
assessment made in a suit for the determination of fair 
and equitable rent can only have reference to future 
years Pat Partab Mahtos r. Wazircnnisa, (1925) 
Pat. 125; 6 P. L. T. 3G7; (1925) A. I R. (Pat.) 559;4 Pat. 
604 687 

-SS. 52,188— Re 7 i( suit by co-sharerlandlerrd 

—Abatement of rent, question of, whether can be rais¬ 
ed. 

In a suit for the recovery of rent by a co-sharer 
landlord who, under an arrangement between him¬ 
self, his co-sharers and the tenants, is entitled to collect 
his share of the rent separately, the tenants are 
entitled to raise the question of abatement of rent, 
inasmuch as such a suit is not one for rent under the 
Bengal Tenancy Act, but in fact a suit for money and 
the decree that would be obtained would be merely a 
money-decree in which the right, title and interest only 
of the judgment-debtor might be brought to sale and 
consequently neither the provisions of s. 188 nor of 
s. 52 of the Bengal Tenancy Act are applicable to the 
suit. C Siva Das Dutta v. Birekdra Krishna Dutta, 
41 C. L. J. 330; (1925) A. I. R. (C.) 783 654 

-8. 67— Landlord and tenant —Bhaoli hold¬ 
ing—Arrears of rent—Interest, whether can be 
ciatTued—Dahiyak, claim, for — Finding that dahiyak 
is not illegal cess -Appeal, second — Finding, whe¬ 
ther can be challenged. 

An entry in the Record of Rights described the 
landlord’s claim on account of dahiyak as an a 6 u;a&. 
The lower Appellate Court looked at the zemindari 
collection papers for many years and came to con- 
clvsio^ that the charge on account of dahiyak was not 


[1W5 


Bengal Tenancy Act-^ontd. 

« 

an illegal C3ss within the meaning of the Bengal 
Tenancy Act : 

Held, that the finding nf the lower Appellate Court 
was one of fact based on evidence and could not be 
challenged in second appeal. 

Where in tlie case of a bhaoli holdings there is no 
evidence that tlie rent is payable quarterly, interest 
under s. 67 of the Bengal Tenancy Act is not charge¬ 
able on arrears of rent. Pat Oonda Singh v. Jitau 
Mahto, 3 Pat. L. K. 109 3 9 5 

_S. 105 I’linh, lease of - Assessment of rent. 

A tank can he leased for agricultuml purposes, e.g., 
for irrigating adjacent htnd.s or watering the cattle 
used for cullivation. A tank so leased can be assessed 
to rent uivlcr s. 105. Bengal Tenancy Act. C Satindra 
Mohl'N T.viohk V. Ram ScNDAK D.\s 534 

-SS.105, 109 --l;)p/ica(io« for settlementof 

rent—Withdrawal of applicjtion with leave to bring 
■fresh suit, effect of—Suit, whether maintainable, 
ileld, by the majority {Sukrawardy, J. dissenting). 
that wlien an application under s. 105 of the Bengal 
Tenancy Act for the settlement of rent is withdra^vu 
with liberty to bring a fresh suit, a suit for enhance¬ 
ment of rent is barred by the provisions of s. 109 of 
the Bengal Tenancy Act. C Bechaham Choudhubi v. 
PuRAS Chandra Chattrrji, 41 C. L. J. 456; 29 C. W. N. 
755:(192.5)A. I. R. (C.)815 637 

S. —Landlord and tenant -Lease for term 


of yeai's -Raiyat holding under lessee, position of 
-■-Occupancy rights, whether can be acquired-^- 
Ejectment — Xotice, whether uecessai’y. 

Scmble:--A person holding under a lease for a 
terra of years cannot make any contracts of tenancy 
with raiyats except contracts for a term not exceed¬ 
ing the period of his lease. A 7'aiyat holding under 
such a person without any lease must be presumed 
to be in possession for successive terms of one year 
under an oral lease. Such a raiyat cannot acquire 
occupancy rights under s. 116 of the Bengal Tenancy 
Act, nor can he claim the rights of a non-occupan<^ 
raiyat under any part of the Act. Thcspecimba 
of Limitation laid down in Sch. Ill of the 
Tenancy Act is not applicable to the case of auen 
raiyat and he is liable to ejectment as a treapasse 
at the instance of the proprietor on the expiry 
the tenancy of his lessor with which his own is c 
terminous. Pat Chanchal Mahton v. ^haowan^u^ 

-- S. 148-A—Decree for arrears of 

tttined against some tenants only — Decree, 
of—Execution of decree — Salt — Auction-pure 

A^ decree obtained by a 
rent in respect of a holding which is not 
able without the permission of the landlord, gm 
some only of the tenants of the holding, , 
impleading the legal representatives of ^ 
tenant as parties to the suit, is not a rent-c^ 
within the meaning of e If'V 
Tenancy Act and in execution of such . 

the right, title and interest of t. mex^ 

can be sold. The auction-purchaser at a saw ^ 

cation of such a decree does not %, awauS 

of the entire holding. Pat Ramjas Pan 830 

Mahton ^ a’...u nf-nceedinffi 

- s. ^53—Rent-decree-Execut%<m ^ 

—Special Judge, order •Tenepey Mi 

No appeal lies sr”c?/l 

against an ordex* pasecd by a bytci. 9 
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epplicfttion to set aside a sale held in execution of a 
rent-decree for an amount not exooedins: Rn. 50. on the 
ground of irregularity and fraud. C Shashi Kanta 
AcharjyaBahadl-r i’. Manu Sheikh 667 


—-88.158, 50, 52, 105. 107, 157,24- 

Ctvit Procedure Code (.let V of I'lOS), s. U, 0. XXII, 
^•4 —Landlord and tenant--Landlord's riijht to re¬ 
cover fair and equitable rent —Suit to enforce rights, 
nature of— Jurisdiction of Cii'i7 Courts--Co-sharer 
landlord, whether can maintain suit. 

Clause (d) of s, 158 of tlie Bengal Tenancy Act 
entitles a Court to determine the rent jiayable by the 
tenant at the time of the. application, anil there is no 
reason why this should be restricted to cases wliere 
the rate of rent has already been ascertained. If the 
contract is that the tenant shall j)ay a fair and 
equitable rent, then that is the existing rent payable 
and it is the business of the Court to ascertain it. 

An application under s. 158 of the Bengal Tenancy 
Act must be made by the whole body of landlords. 

Section 24 of the Bengal Tenancy Act «lirects that 
an occupancy raiijal shall pay for his holding at a 
fair and equitable rate. If a rent is fixed by the 
demise, that rent is presumed to be “fair and 
equitable.” If no rent has been fixed, then the tenant 
is under a liability arising out of hi.s contnict. to 
pay such rent as the Court may deem be fair 
and equitable. 

The jurisdiction for assessing a fair rent where no 
rent has at any time previously been assessed is not 
confined to that conferred by ss. 50, 105.157 and 158 
and similar sections of the Bengal Tenancy Act. 

A landlord’s right to recover fair and equitable rent 
on the basis of the contract of tenancy can be enforced 
in the ordinary Civil Courts under the provisions of 
8 .9 of the C. P. C. Such a suit is maintainable at 
the instance of a co-sharer landlord with regard to 
his share of the rent and it is fiot necessary that tho 
whole body of the landlords should join as plaintiffs. 

In general, where the relationship of landlord and 
tenant exists Avithout any arrangement for the pay¬ 
ment of rent properly so-called there is always an 
implied contract on the part of a tenant to compensate 
the landlord for use and occupation of the land. In 
Bengal and Behar the conditions are special and the 
law in such a case implies a contract to pay not 
compensation but rent. Pat Ramoobin'D bis’OH r. 
Shashi Sbkhar Prasad Sint.h, (W25) Pat. 153; (102o) A. 

I. R. (Pat.) 517 - 959 

—-— 8. IJA'—Application to setaside sale-Moneij 

deposited on separate ehalans in favour of decree- 
h<dder and auction-purchaser—Money not properly 
distributed between decree-holder and auction-pur- 
chastr, e-ffect of—Sale set aside.-— Appeal, whether 
lies — Revision—Interference by High Court. 

Where a sale is set aside under the provisions of 
.. 174 of the Bengal Tenancy Act no appeal lies at the 
instance of the auction-purchaser against an order 

setting aside the sale. , , . . 

Where, however, an appeal is preferred ‘ . 

order and is entertained by the Appellate Court and 

the order is set aside in appeal, the High . 

not interfere in revision unless it is convinced I 
order of the Appellate Court is wrong on the mer is 
There is no rule requiring that a deposit • 

of the Bengal Tenancy Act niu.st be , 

asperate cAaiaiw in favour of tn al 

the auotion-purcliaser. Where, therefore, 
amount of tho deposit made by the judgment-debtor is 
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in acconlance with the requirements of the section the 
mere fact that the deposit is made on two chnlan.<t one 
in fuvourof the decree-holder and the other in favour 
of the auction-purchaser and that the amount de¬ 
posited on the r/ia/na in favour of the decree-holder 
is .sligluly in excess and tlie amount deposited on the 
chalan in favour of ihc auction-jmrehaser issliglitlv 
less than the. respective amount.s due to tho d*‘crec- 
holder and the auction-purchaser. Avill not affect tlie 
maintainability of the ai'plicafion to .set aside the sale, 
Pat .Asmari-i Dhimau V . .\IcilA.MMAI> UlND.XLAI, 989 
- s. 182 - Tenancy of homestead land not form¬ 
ing part of holding, iiicidents of Dwelling house., 
erection of, by tenant, effect of^Djectinent -Xotice. to 
quit. 

Where a person lias got a tenancy right in home¬ 
stead land which is not a part of any holding of his a.s 
H raiyat either in the village in which the land is 
situated or in any other village, the provisions of 
s. 182 of the Bengal Tenancy Act are not applic'able to 
the case and the incidents of the tenancy are not 
governed by tlie provisions of the Act. The tenancy 
must be considered either ns a tenancy-at-will or a 
tenancy from year to year and as such is liable to be 
terminated on a proper notice to (piit. The mere 
fact that the tenant has constnieted a dwelling house 
on tho land in dispute and lias bccu in jiossession 
thereof for any length of time will not give lum a title 
to remain on the land iiermanently as a rent-free 
tenant. Pat HARtHAR I'kasad Si.\i;h v. (riiAium.vRAv 
Kokki, 3 Pat. Ij. n. 174: nd25iA. I. R (Pat.) 012 

553 

Berar Municipal Law, ss. 98,116,178—R.vc-/auj,? 
requiring permission for building, U'AeMer ultra vires 
—Test. 

Before a rule framed by a rule-making authority is 
declared ultra vires tlie Court must be satisfied not 
only that the authority had no power to act under the 
power under which it puri)orted to act. but also that 
it had no power at all under any law to .so act. 

The bye-laws framed under s. 116(1) of the Berar 
Municipal Act. requiring a person to obtain permis¬ 
sion of the Municipality before commeneing to build 
or re-build or enlarge any structure, and iinpo.sing a 
penalty for failure to obtain such permi.ssion, are not 
ultra vires. N Emperor r. Shkiballaihi, 26 Cr. L. J. 
1081 28 

Bombay Bhagdarl and Narvadarl Act (V of 
1862), S. 1 -Xarva land -Sale of portion for build¬ 
ing purposes—Remainder, whether constitutes re¬ 
cognized .sub-division. 

Where the proprietor of a recognized sub-division 
of a narva in a bhagdari village, witli the permission 
of the Collector, separates a small portion of land for 
building purposes unconnected with the preservation 
of the homestead and sells that portion, the rest of 
the share retained by him constitutes a recognized 
sub-division of a narva within the meaning of the 
Bombav Bhagdari and Narvadari Act and is liable to 
th« process of a Civil Court. B Bai Samju v. LALf.uimAi 
Talsibhai, 27 Bom. L. R. 958 1034 

Bombay District Municipalities Act (III ofiaoi), 

ss 42, 54, SS -Rules framed by Local Govern¬ 
ment under s. 5S, r. 3—Misapplication of Municipal 
funds, meaning of-"Primary" educalwn, meaning 
of—Primary schools maintained by Municipality - 

Refusal to allow inspection by Government Inspector 
—Money spent on schools, whether misapplied. 
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The word 'misapplication ' in s. 42 of the Bombay 
District Municipal Act moans application to a purpose 
which the Act neither permits nor requires. The 
functions of a Mnnicii)ality are either obligatory or 
discretionary, and Municipal funds must be expended 
on those functions and on no others. The obligatory 
functions are those which the Act requires, the discre¬ 
tionary functions are those which the Act permits. 

To establish and maintain primarj’ schools is one of 
the obligatory functions of a Municipality which has 
been laid down by s. 54 of the Bombay District 
Municipal Act. Therefore, money spent on the 
estaldishment and maintenance of primary schools is 
money applied to a puriiose which the Act require.^ 
and cannot, therefore, be treated as having been mis¬ 
applied within the meaning of s. 12 of the Act. 

‘‘Primary * education means education in its tirst 
stages and nothing more. The expression does not in 
itself connote anything in the way of Government 
support or Government control. 

Rule 3 of the rules framed by the Local Govern¬ 
ment under the provisions of s. 58 of the Bombay 
District Municipal Act merely prescribes the ordinary 
method wherebv Government are enabled to satisfy 
themselvesthat a Municipality is doing its duty. In 
other words, the rule is a rule of procedure, and its 
infringement cannot in any way affect the character of 
the schools maintained by a Municipality. 

Wlmre primarv schools are established and main¬ 
tained bv a Municipality, money spent by the Mumci- 
nalitv on such schools is spent on a function which 
lias been made obligatory upon the Municipality by 
s 54 of the Bombay District Municipal Act. and the 
mere fact that the Municipality refuses to have its 
schools inspected in accordance with r. 3 of the rules 
framed by the Local Government under s. 58 of the 
Act, will not make the schools any other than primary 
schools and the money spent on them would not be 
regarded as having been misapplied within the mean¬ 
ing of s. 42 of the Act. B Secretary ok State for I.vdu 
V Manujil Harivallavdas Bhagat, 27 Boil. L. R. 371; 
a926)A.LR.tB.)278 43 

__SS. 54, 58— Rules framed by Local Govern¬ 
ment under s. 58. r. 3^MisappHcation of Muni¬ 
cipal funds, meaning of—“Primary education", mean- 
mgof—Primary Schools maintained by Municipality 

_^Refusal to allow inspection by Goveniment In 

spector—Money spent on schools, ivhether mis¬ 
applied. See Bomday District Municipal Act, 1901, 

s. 42 

38.155,154 (2), 107, 131,3 (8)—Notice 
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under ss. 107, ISI—Service on agent—Non-compli¬ 
ance with notice—Prosecution of agent—Conviction, 

Under^s. 154 (2) of the Bombay District Municipal 
Act it is open to a Municipality to issue notices under 
ss 107 and 131 of the Act to the owner of the premises 
without specifying his name, and where this is done 
and the notices arc served on a person who is the owner 
of the premises, it is open to the Municipality to prose¬ 
cute sudi owner for an offence under s. 155 of the Act. 
\Vhere, however, notices are issued to a person by name 
and are served upon another person, the latter cannot 
be prosecuted or convicted for an offence under s. 155 
merely because he falls within the definition of an 
oAYuer as laid down in cl. t 8 ) of s. 3 of the Act or 
because he accepted sersuce of the notices as agent of 
the person to whom the notices were addressed, 
bectiona 107 and 131 of the Bombay District Munici¬ 


pal Act provide for issue of notices but non-compli¬ 
ance with such notices is made' punishafelfif'inider 
s. 155 of the Act and a prosecution in respect of such 
non-compliance must be under the latter section and 
not under ss. 107 .and 131. S Hassomal M. Gcrbuxini 
r. Emperor, 18 S. L. K. 90; 26 Cr. L. J. 1099; (1925) A. 
1. R. (S.) 262 187 

Bombay District Police Act (IVpflSBO), ss. 11, 
51 (e), S3, Sch. B—Jtirudiction of Police Oficer, 
scope of—Police Officer aiding another officer, outside 
area of ]urisdiction, whether 07i duty—Police Officer 
-Penal Code (.let XIA' of 1800), s. 333. 

For the jiurposes of the Bombay District Police Act 
of 1890, I'olice Officers of every grade are appointed to 
an entire District in which they have to serve and are 
to be deemed to be on duty in all parts of that Dis¬ 
trict. Although a Police Officer may be outside the 
area of his jurisdiction, he is bound within the limits 
of the said District to aid another Police Officer when 
called on by him to do so or to keep order in streets, 
etc., as required under ss. 51 (e) and 53 of the said 

Act. , ; 

Therefore, any pers<jn assaulting a Police Officer 
while he is engaged in discharging tJie duty laid ou 
him as a member of the Police force is guilty of 
an offence imder s. 333, Penal Code. S Khaiko v. 
Emperor. 26 Cr. L. .1. 1071; lb S. L. R. 221; (1925) A. 
l.U. (S.) 2 b 0 15 

Bombay Rent (War Restrictions) Act (H of 
1918), ss. 2 (1) {a.)i^Z~Building let to tenant— 
Portion let to sub-tenant—Standard rent, asccTiaw- 
ment of—Basic rent, what is—Apportionment, wne- 
ther to be made. 

Plaintiff leased a large building to one B at a 
certain rent and the latter sub-let a portion of the 
building to the defendant in September 1915 at a 
rental of Ks. 75. B's tenancy was subsequently ter¬ 
minated and the defendant became a tenant under 
the plaintiff. In proceedings under the Bombay Kent 

(War Restrictions) Act: . 

Held, that the standard rent of the portion w ' 
the defendant out of the larger building murt « 
ascertained on the basic rent of Rs. 75 on which » 
premises were first let to the defendant . 

January 1916. and that the standard rent cotiW 
be ascertained by apportionment of the rent wmen 
was paving to the plaintiff on 1st January 
DHAiRijGiRji Narasingirji i;. W.G. Ward. 27 Bom. 
L. R. 877; 49 B. 357; (1925) A-1. R. (B.) 400 A?® 

-S. 2 (1) ib)-Tran,fer of 

Lease and license, distinction between B 
use stalls and cubicles in mews on payment, 

of—"Premises," what are. *^„anrv of a 

It is essential to the creation of a tenancy 
corporeal hereditament that the tenant 
the right to the exclusive possession of ,^1 

A gram under which the grantee takes only 
to use the premises without exclusive po 
operates as a license and not as a I®®®®.* pyo- 

The ordinary case of a lease 1^4 or a 

perty is one where a defined 
defined building or part of a lea^ec^ 

to the lessee, and there can be om®- 

area the position of wffich vanes frem tun 

The Bombay Bent (\\ ar ®rfrertv mnicrs 

an encroachment upon the erdmary pr p 
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4 

rigtit to freedom of contract and must, Hierefore. he 
strictly construed. 

Tbe definition of "premises” in s. 2 ( 1 ) (b) of fho 
Bpinbay Rent (War Restrictions) Act of 1918 excludes 
the case of a single cubicle reserved not for the 
occupation of a human being but for the occupation 
of a chattel, e. g., a motor-car, at any rate, in the 
absbnco of some document or reliable oral evidence 
showing that the agreement between the parties was 
otherwise, and provided that the owner of the pre- 
mi^ exercises a general right of control over the 
premises. 

Plaintiffs were the owners of certain mews which 
provided stabling accommodation for horses installs 
and loose boxes and also accommodation for car¬ 
riages which were kept on open spaces, no delinite 
space being allotted to any particular carriage, the 
cai'riages being placed as they happened to come in 
on any particular day. In addition accommodation 
was provided for motor-cars in single cubicles and 
also in cubicles accommodating more cars than one 
and in open spaces. In the open spaces no particu¬ 
lar space was allotted to any particular car, nor was 
any particular apace reserved in the larger cubicles 
for particular cars. The key of the larger cubicles 
was kept by a supervisor employed by the plaintiffs 
and the keys of single cubicles were kept by the re¬ 
spective chauffeurs of the cars garaged in the cubicles. 
Defendant kept a horse in one of the stalls and a 
carriage on the open space provided for carriages in 
the building. He also kept three cars, one on the 
open space, the second in one «f the bigger cubicles 
and the third in a single cubicle. He made certain 
payments iu respect of the use of the stall, open 
spaces and cubicles. The plaintiffs exercised general 
co^ntrol over the premises and carried out the neces¬ 
sary repairs, etc.: , , , 

Held, (1) that the right acquired by the defendant 
on payment to the use of the stall, open space.s and 
cubicles was in the natui'e of a license and did not 
create the relationship of landlord and tenant be¬ 
tween the plaintiffs and the defendant; 

( 2 ) that the stall, open spaces and cubicles did nob 
fall within the definition of "premises" contained in 
8 . 2 (1), ( 6 ) of the Bombay Rent (War Restrictions) 
Act of 1916 and consequently the Act was not appli¬ 
cable to them. B The Indian Hotp.ls Company v. 
pHiaoz SoRABJi, 25 Bom. L. R. 84; (^1923) A. I. R. (B-) 
228 

Buddhist Law, Burmese— Divorce on ground of 

d^ertion—Equal wives — Pai'tilion —IVt/c obtaining 

divorce, share of. 

Defendant's wife quarrelled with him ^d left him. A 
few months later he asked for the plamtiff in marriage, 
I'epresenting falsely that he had divorced Ins first 

Hemarried the plamtiff and 

him in his mother’s house where he had lived 

first wife. Subsequently he left the plaintiff and uen 

to live with his first wife. Plamtiff thereupon broi ght 

a.suit for divorce on the ground of desertion 

partition and possession of the property o 

that the plaintiff and 

the defendant were wives on an equal foo g 
that the plaintiff was not a anj 

, { 2 ) 'that the defendant deserted ^hc Piamt^ ^d 
that .the plaintiff was. therefore, entitled to divorce 

jin the CTOund of desertion and to 
••^MeBsion of two-thirds of the immoveable p p ^ 


Buddhist Law, Burmese— concld. 

and two-thirds of the jointly acquired propertv 
having regard to the fact that the defendant's first 
wife, was alive. R Mauxu Po Nycn u Mea Saw Tiv 
4 Bur. L. J. 42; .1 R ICO; (19251 A. J. R, (R.) 242 402 

-- Propertii travsfem'd to children oi 

first marriage on second marriage — Transfer, nature 
of^Registered deed—Whether necessary' 

On a second marria.ge it is open to a Burmese 
Buddhist father to satisfy the claims of his children by 
the first marriage at once by transferring n portion of 
his properly to them nud such transfer is not in tlio 
nature of a gift but is by way of partition and no 
registered deed is necessary to carry the transfer into 
effect, R Ma Ht.vy v. U Tha HLi.\E,’(ly24) A. I. R. (R i 
181;2R. 649 66 

--6’iu’cc^sio?i— Fathei''s younger sister. 

whether to be preferred to mother's sister's son. 
Under the Burmese Buddhist Lawa fatlier’s j’ounger 
sister is a preferential lieir as against a mother's 
sister’s son and is consequently entitled to Letter.s 
of Administration in preference to the latter. R U 
Pk Oyi V U Pyo, 4 Bur. L. J. 88; (1925) A. I. R. (R.) 
235; 3R. 271 657 

BundelKhand Land Alienation Act (II of 1903), 
SS. 9 (3), ^6—Mortgage—Land protected under the 
Act -Mortgage-decree—Reference to Collector, whe¬ 
ther can be made. 

It is advisable tliat Original Courts, when they find 
that a mortgage has been made whicli is ordinarily 
enforceable but which covers property situated within 
Bmidelkhand which cannot be sold, should take action 
under s. 9 (3) of the Bundelkhand Land Alienation 
Act before passing a mortgage-decree, and should not 
wait to lake aotiou under tlie section till the decree 
has been passed. There is nothing, however, in the 
wording of the section to support the contention that 
the provisions of the section can take effect only before 
a decree is passed and not afterwards. A Bishnatu 
S iNC.H V. Basdko SiNon, L. R. 6 A. 153; C v.; 23 A. L, 
J. 927 484 

Burden of proof- Kjectment suit. See Custom 

114 

-Unregistered document -Execution proved or 

admitted — Consideration —Burden of proof. Sec 
Evidbxcb Act, 1872, s. 102 301 

Calcutta High Court Original Side Rules— 5a/c 

of property pending dispute, method of. 

On the Original Side of the Calcutta Higli Court 
Avhen it appears that a property will have to be sold 
eventually, such property is frequently sold under 
conditions which may promptly secure the best 
possible price entirely without prejudice to all rights 
and contentions of the parties of any kind whatsoever, 
the object being to obtain the best value for the pro¬ 
perty when conditions are most favourable and to 
allow such contentions as may be raised to be argued 
at leisure thereafter. C HuKUMrifAND Kasliwal r. 
Kadhakissen Chamakia, 29 C. W. N. 715; (1925) A. 1. 
R. (C.) 916 754 

Calcutta Rent Act (111 of 1920), S. 11 —Lease, ex¬ 
piry of-Tmant holding over—Refusal of landlord 
to accept rent-Deposii in Controller 8 Office—Penod 

during which deposit may be made—Breach of 
covenant by tenant at time of giving up possession 
Tenant, whether disentitled to protection of Act. 
Under a certain lease the rent became due on tha 
5 th of each month succeeding that for which it was 
payable. The landlord refused to accept the rent, 
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Calcutta Rent Act-concld. 


Tho R^nt Cniitroll.-r's Office was closed from the 
10th uj. to the 22nd. On the 23rd defendant who 
was the tenant, presented a petition and obtainea 
an order fr.Mn the Rent Controller for the receipt of 
the. amount of rent together \nth the requisite 10 
ner cent The defendant was not able to pay the 
monev t- the cashier on that date owing to the 
large'number of i:eople who were waiting to make 
payments and the money was paid into the Control¬ 
ler's Office ('ll the 24th: 

II. hi that under the circumstances the deposit 
had been made in accordance with the provisions of 
sub-s. (4 1 of s. 11 of the Calcutta Rent Act. 

The fact that a tenant commits a breach of a 
covenant when he gives up possession of the pre¬ 
mises is not sufficient to disentitle him 
from tlie protection afforded by the provisions of the 
Calcutta Kent Act during the whole of the period 
d'uring whicli he has been holding over after the 
date of the expirv of his lease. C C. M. Hay r. Bono- 
MALI MrLL,™,'2il-C. w. N. MC; (1925) A. I. K. ,Cr^91 

Ooii 

Cattle Trespass Act (1 of 1871), s. 14. See 

P. C.. ItOS.s. 197 517 


C. P. Municipalities Act (II of 1922), s. 12(1) 

(a), scope of—loint Hindu family Separate income 
of member up to requisite amount—Member, whether 
entitled t» vote. 

Tnders. 12 il) (a) of the U. P. Municipalities Act, 
every member of a joint Hindu family is entitled to 
a vote provided he is in receipt of an income of 
not less than Ks. 120 per year or such other less 
sum as mav be prescribed under the rules made there¬ 
under iri-espective of the fact that he pays the income 
to the manager for being thrown into the common 
stock. The manager alone is entitled to a vote if the 
total income of llie entire joint family aggregates to 
the amount prescribed under the Act or the lailes 
made thereunder, but the income of individual mem¬ 
bers falls short of that amount. N Skcbktary and Prk- 
sii'KNT, McM('n’ALCo.\iMnTKE, Naupvr V. Devidas 480 


C. P. Tenancy Act (I cf 1920), ss. 100,105, Sch. 
II, Arts. 5, 9—Lease o/sir landSubsequent sale of 
proprietary rights—Assignment of rights of lessee in 
favour of purchaser of projrrietary rights—Occu¬ 
pancy rights, creation ofSuit to recover possession 
by occupancy tenant on expiry of period of lease- - 
Limitation Jurisdiction of Civil Courts. 

Plaintiff, wlio was the owner of a certain area of sir 
land, gave a lease of the cultivating rights therein to 
one N for twenty years. During the term of that lease 
the defendant purchased from the plaintiff the pro¬ 
prietary rights in the land without the cultivating 
rights in tlie sir, and he subsequently obtained an 
assignment of the remnant of the rights of A' in the 
lease. Within two years of the expiry of the period of 
the lease plaintiff sued to recover possession of the 
land from the defendant on the ground that she was 
entitled to possession as an occupancy tenant in the 
land; 

Held, (1) that when the defendant purchased the 
proprietary rights the plaintiff became an occupancy 
tenant and N became a lessee of the plaintiff: 

(2) that by the assignment of N's rights in favour of 

the defendant the latter became the lessee of the occu- 

• ^ 

pancy rights under the plaintiff; 

(3) that on the expiry of the period of the lease the 
plaintiff was entitled to resume possession of the land 
^ occupancy tenant, and that her suit having been 


C. P. Tenancy Act--1920—concld. 

brought within two years of the expiry of the period 
of the lease, it was not barred by time; 

(4) that the suit was triable by a Civil Court. 

Section 100 of the C. P. Tenancy Act I of 1920, pro¬ 
vides only a substitute in the case of a tenant for a 
suit under s. 9 of the Specific Relief Act, that is to say, 
it provides an alternative remedy which the tenant 
may pursue or not at his option. In an application 
under that section the Revenue Officer, like the Civil 
Court in a suit under s. 9 of the Specific Relief Act, 
does not go into the questions of title and all that he is 
empowered to determine is the right to immediate 
possession. N D. B. Ballabhdas i’. Pl’Na Bai 126 

Charge. See Or. P. C., 1898. ss. 227, 237 1 

Chota Nagpur Landlord and Tenant Proce¬ 
dure Act (1 of 1879), S. 10 {t»-Chota Nagpur 
Tenancy {Amendment) *lcf (V of 1903), s. 5 — Land¬ 
lord and tenant-Transfer by raiyat, validity of— 
Transfer, invalid—Title to holding, whether afecUd 
—Encumbrance created by tenantSurrender, tialta- 

hy o/- . t 

A transfer by a raiyat falling within the purview of 
s. 10 (b) of the* Chota Nagpur Landlord and Tenwt 
Procedure Act of 1879 effected between the 1st day 
of Januarj* 1903 and the 4th day of November 1903, 
the latter date being the date on •wliich the section was 
introduced into the Act by s. 5 of the Chota Nagpur 
Tenancy (Amendment) Act, 1903, comes within the 
operation of the section and is invalid. 

Where a raiyat makes a transfer of his 
which is invalid under the provisions ofs. 10 (b) of 
the Chota Nagpur Landlord and Tenant Procedure 
Act of 1879, the title remains in the tenant himself or 
after his death in his heirs. , 

A tenant who has created an encumbrance upon tne 
holding is not prevented from making a surrender of 
the holding. Pat Pratap Udai Nath Sahi Dbo v. 

Maharir Sahc. G P. L. T. 500 
Chota Nagpur Tenancy (Amendment) Act 
of1903), s. 5. See Chota Nagpur Landlord^" 
Tenant Procedure Act, 1879, s. 10 (b) 

City of Bombay Police Act (IV of s*70^ 

Accused persons arrested in Native State and ha _ 

oier to Bombay Police — Investigation not 
Remand to Police custody— Jurisdiction of 

dency . 1 /a< 7 istratc. com- 

Accused, who were residents of I^^dore fetaie, 

mitted certain offences in Bombay. The " u - 

Police applied to a Presidency Magistrate m B - 

to make a requisition for the surrender of x-jn 

ed by the Indore State, and for that purpose 
information was supplied to the Magistrate ^ j 
Police. The requisition was made and the , 
were arrested by the Indore Police and ■‘''® 
over to an Inspector of the Bombay Police 7 
they were brought down to Bombay 
immediately taken before the by 

had made the requisition. On an . Police 

the Police under s. 70 of the City of Bom y police 
Act, the Magistrate remanded the accuse 
custody under that section: , . pombay 

Held, that the accused not 

in Police custody and that the mv. Sjetioa to 

being complete, the the City gE 

make, the order of remand infer s* wypjBOR, 

Bombay Police Act. B W (R) V 

Bom. L. R. 612; 49 B. 623; (1925) A. I. B. ( ) 

Cr.Ud. 1181 
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Civil Procedure Code (Act V of 1908), s. 9 

Su BBKQALiTBNANCY AcT, 18S5. s. 1.58 959 


-SS. 9, 92. See Kelioioi'S liNnow.MEST.s Act, 

1863,9.14 1035 

8 .10 —of suit—' Matter in issue", mean¬ 


ing of—Issue common to both suits, whether suficient. 
Under s. 10 of the C. P. C. it is neoossury that the 
matter must be directly and substantially in issue in 
both the suits. The expression ‘‘matter in issue” in 
the section has reference to the entire subject in con¬ 
troversy between the parlies. It is not cnongli that 
the main question involved in both the suits should bo 
the same. 

The real intention of the Legislature in framing s. 10 
of the C. P. C. was merely to prevent a later suit 
relating to the same subject-matter being tried before 
an earlier suit relating to the same subject-matter is 
tried and disposed of. M Nakikkote Kc.nwamaxcalath 
V. Pathua Kallooh Komax Naiu. 48 M. L. J. 251; (1025) 
A. I. R. (M.)574 4 21 

-- S. 11 —Agra Tenancy Act <11 of 19(H), $.^ UH 

—Suit for determination of rent in licvenne Court 
—Finding that defendants held undera third person 
and notnnder plaintiff ■Suit against third person 
for recovery of possession —Res judicata. 

Plaintiff brought a suit iu the Revenue Court for 
the determination of the amount of rent to he paid 
by certain persons on the allegation tliat they were 
ex-proprietary tenants under the plaintiff. The 
defence was that they did not hold under the plaintiff 
but under one S. who was a perpetual les.seo of 
the land from the plaintiff. S. was impleaded as a 
party to the suit and the Court arrived at the 
finding that tlie defendants held under S. and not 
under the plaintiff. In a subsequent suit in the 
Civil Court by the plaintiff to recover possession of 
the land from S. on the allegation th^ S. was a 
benamidar for the plaintiff and that the real lessee 
was the plaintiff himself: 

Held, that the question whether 5. was the oenami- 
dar of the plaintiff had not been decided by the 
Revenue Court in the previous suit and that the 
decision of the Revenue Court did not operate as 
res judicata between the parties. A Shankar 
. Moqiu Ali Khan ' 


-- 11, 0. XXI, r. 6e-Execution of decree— 

Sale proclamation—Order settling particulars—lies 

judicatar ... 

In cases where the principle of res judicata is 
applicable it is the final order which operates as a 
I^ar, and not the reasons given for the final ordei. 

An order of an Execution Court determining anj 
of the particulars to be staled in the sale proclama¬ 
tion under 0. XXI. r. 6« of the C. P. C. is not a linal 
order and the parties arc at liberty to re-open the 
Question in a subsequent proceeding. Such au orclei 
^oes not operate as res judicata in a subsequem pie- 
ceeding. Pat. Mohit Narain Jha r. 

L R. 118; (1925) Pat. 189; (1925) A. I. K. (I at.) 5C^ 

4 Pat. 731 , , 

-8. 11— 0:^cial Assignee, whether legal repre¬ 
sentative of insolvent—Small cause suit-Oraer in 
execution on Original Side—Subsequent suit on title 
r”ReB judicata. 

^’he Official Assignee does for ceilam purposes re¬ 
present the insolvent, but he has other 
as representative of the body of creditors , , 

case in order to determine what j/ 

^•^raoter beholds regard must be had to the cir- 
ctimstances. If in a case he is litigating undei the 


Civil Procedure Code—1908-<jontd. 

samo title under whieJi (hf> insolvent liad previously 
litigated, ho may be held to ))e the legal representa¬ 
tive of the insolvent and the. decision in the previous 
case would operate a.s res judicata against liim, 

Hut where in a suit the Official Assignee claims 
certain properties ns belonging to the insolvent and. 
therefore, available for the Ijenefit of all the creditors, 
he cannot be deemed to claim under or be litigating 
under the same title as the insolvent. 

Therefore, an order in exeeiition jiroceedings that 
certain jJi'operties are lialilc to be atfaclied in execu¬ 
tion of a decree against llii- judgment-debtor is not. 
res jnilicata in a later suit in wJjich the Official 
Assignee cluim.s the propc'rties on belialf of the credi¬ 
tors of the judgment-debtor since adjudged an in¬ 
solvent. 

An onler in execution pmceedings on the Original 
Side in a small cau.se suit cannot oj)erate as rc.s’ 
judicata in a later suit on title on the regular side. 
M OrnciAL Assiunef, Madr.vs v . Aivu Diksjiithar, 
48 M. L.J. 530: (1925) A. 1 R. (M.)688 85 

-S. 11 — Ptu'jjt left undecided, whether can be 

raised in a subsequent suit —Res judicata. 

Where a point is expressly left undecided by the 
Co\irt in a suit it isoi'entothn parties to agitate it 
in a subsequent suit. AShiamLali'. Rapha Haluiih, 
L. R. G A. 547 Civ.; 2.3 A. L. J. 950 8 2 2 

-S. 11 — Res jtidicatii hetircen co-defendants — 

Conditions necessary for application of rule. 

In order that a decision might operate as res judicata 
between co-defendants thei emust have been a coiillict 
of interests between the eo-defendants and ^it must 
have been necessary for the decision of the suit for 
the Court to decide the question on which they are 
at issue. If the issue was one the decision of which 
was sufficient for the decision of the suit, and the 
issue was raised and the suit was actually in fact 
decided upon it, then, if that issue was one which 
wa.s raised not only between tljc plaintiff and the 
defendants but between the co-defenclants as well the 
rule of res applies between the co-defendnnts. 

Plaintiff purchased certain property from the defend¬ 
ant Defendant's son brought a suit to set aside 
the sale on the ground that the sale was without con¬ 
sideration and that there was no legal necessity for 
it Both the plaintiff and the defendant were made 
parties to the suit, and the suit was decreed ex parte 
on the finding that there was no consideration and 
consequently no legal necessity for the sale. Plaintiff 
then filed the present suit to recover from the defend¬ 
ant the alleged consideration for the sale-deed ; 

Held that the finding iu the previous suit that 
there \vas no consideration for the sale operated as 
rejf yudifflta between the partie.«. A Mahip Naravan 
pvNDFY r. Mannl’ biNOH, 23 A. L. J. Iu3, L. R. 6 iV 
385 Civ.; il925) A. I. R..(A.) 516 .130 

__._s 11 -Kesjudicata—Findmjonsci’era/ issues 

—Appeliaie Court, judgment of-Subject-matter of 

suits not identical. j * j • • 

A finding which is the real ground of the decision 

in a case ofcrales aa res jaiicaja even though there 

may have been other issues m the case on wh.cl. the 
case might equally well have been decided 

Where a certain issue is treated as materia in the 
iudgment of an Appellate Court and is decided, the 

decision on the issue operates ts res judicata. 

A suit for ejectment was dismissed on the finding 
that the plaintifi had no title to the land in respect 
of which he alleged an encroachment and that, aa « 
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matter of fart, there had been no encroachment on the 

^^^Lfthat^'Se finding with regard to the want of 
title of tho plaintiff operated as res judicata m a 

subsequent suit i)etwecn the parties. . ^ . . 

For the application of the rule of res judicata it is 
not necessary that the subject-matter of the two suits 
should be identical. The question is whether the 
issue determined was the same. O Ram Das r. Bhag- 

12 O. L. J. 248; 2 0. W. N. 292; (192o) 

1, R. tO.i 390 985 

S. 11 -Kes judicata—Prciiou^-Court jwt com- 


INBUN OASB6. 


[l9aS 


nctent to tn subsequent suit, e^cct oj. 

In a previous suit for arrears of rent by one of the 
parties it was decided by an Assistant Collector of 
the Second Class that the land m dispute was the 
defendants' khudkasht. Tlie same question arose 
between the same parlies in a subsequent suit 
triable bv an Assistant Collector of the Fust Class: 

Hehi thiit tho decision of th? Assistant Collector of 
ihe Second Class in the previous suit would operate 
as a decision of a Civil Court in a subsequent suit 
in a Court of Assistant Collector of the becond Class, 
but that it would not operate as res judicata in the 
Pourt of an Assistant Collector of the First Class. A 
SuMu c Hmu (A.) 466: U 

11 —Res iudicata—Suit by she- 

l.ait on 'behalf of lleity-Suit held not to be main- 
tainnble-IJecision <m other issues, whether binding 
Decision arriced at incidentally, whether operates 

(c-v refi judicata. . , , . 

A suit by some of the . 9 /ic 6 aits against other shebails 

for nroper management of the debuttcr properties. 

where the defendants deny the debutler character 

of the properties, is a suit on behalf of the deity, and 

must be treated as such in order to determine whether 

the decision in such a suit operates as res judicata 

in a subsequent suit. , r. » 

^Vhcl•e a suit is properly framed and the Court 

decides several issues the decision on each issue is 
binding upon the parties. Where, however, it is held 
that the suit as framed is not nnaintainable, the suit 
should be dismissed on that groimd alone and the 
Court cannot trv the other issues so long as the suit 
ie not properly framed. A finding on any of the other 
issues in such a suit does not operate as res judicata in 
d suit. 

A decision on a question which is merely incidentally 
decided in a previous suit does not operate as res 
judicata in a subsequent suit. C Gopal Jew Thakuk 
i;. Kapha Binode Monpal, 41 C. L. J. 396 616 

_ 5. 11 —Res judicata— Suit to recoi’er share of 

• A t .1 __* _ 'a 


income and for declaration of title—Subsequent suit 
for partition. 

An Inam was granted to a certain person and his 
male descendants. After the death of one of the 
holders of the Inam who died leaving only female 
issue the Inam was entered in the name of another 
male’ descendant of the original grantee. The 
daughters of the last holder of the Inam thereupon 
brought a suit against the present holder for a 
declaration that as the heirs of the last holder, they 
had got a dei’tain share in the grant and that they 
were entitled to a certain share of the profits thereof. 
They were given a decree for the share of the profits 
claimed and a declaration was made in their favour 
that they "were the owners of a certain share of the 
^nam'villhg^es in dispute. After the death of the' jtidg- 


Civll Procedure code—1908— contd. 

ment-debtor the Inam was entered in the name of his 
son. The plaintiffs then brought a suit for prtition 
and separate possession of their share in the Inam 

estate; . . ** 

Held, (1) that so far as the plaintiffs claiin to 

partition was concerned the matter was not m judicata 
between the parties inasmuch as the previous suit 
related only to a claim for profits and a declaration 
and a claim for partition if made in the previous suit 
might have been negatived even on the interpretation 
of the grant which was adopted in that suit; 

( 2 ) that the succession of the defendant to the 
Inam on the death of his father did not. involve a 
ra-grant of the Inam to him by the Government, 
it being merely a continuance of the grant to 
liim in accordance with its original declared terms 
and that he held the estate burdened with the o^ 
ligation of recognizing the rights of the plamtms 
to the share of income declared by the decree in the 
previous suit. P C Subhan Ali r. Imami Begum, p A. 
L. J. 667; (1925) A. 1. R. (P. C.) 184; (1925) M. W. N. 
535; 21 N. L. R. 117 fP. C.) 347 

-s. 11, O.XXM, rr. 3,4, 8,10, 12, O. XXI, r. 

16—Execution o/ decree—Amalgamation of (Uen^ 
holder Bank with another Bank— Application:oy 
latter for substitution, dismissal of~ Application to 
execute decree under 0. XXI, r. 16, maintainability 

o/—Res judicata. , , . . , ■D««tr 

A decree was obtained by the Tata Industrial • 
Ltd., but in the course of execution proceedings m 
application was filed by the Central Bank of India 
requesting that its name may be substituted inpia 
(.fthe Tata Industrial Bank on the grownd that «ie 
latter Bank had merged in the Central 
its rights and liabilities were represented by 
Central Bank. This application purported to be u^nae 
0. XXII of the C. P. C.. and was dismissed on w® 
ground that rr. 3 and 4 of that Order were not appni- 
able to execution proceedings and 
not one of assignment during ?,JffVrder. 

proceedings so as to be covered by r. 10 j 

Subsequently the Central Bank of India app 
execution of the decree under O. XXI, r, 16 

^^Hdd, ( 1 ) that the dismissal of the previous 

tion which was made under 0. XXII of the 
not bar the maintenance of the subsequent PP 

tion under r. 16 of O. XXI of Industrial 

(2) that on the amalgamation of the lata^ 

Bank with the Central Bank of India there jatter 

transfer of the decree from the j execute 

Bank and that the latter Bank was entitled 

the decree. O Kalimuddin v. Tata 0. 

Ltd.. 2 0. W. N. 352; (1925) A. I. R. (0.) *^^,5 

20 

ri07i, suit for—Place of 

ther arises at place, where contract , foi- 

A part of the cause of action in the place 

compensation for breach of cx>ntract an ^ 

where the contract was niade ^ msUtat^d 

therefore, under s. 20 (c) of tbeC. P. » defendant 
at such place. The mere ^®®t tortcojoi- 

alleges that the suit really . tvg jarisdicti^ 

mitted at another place, does J was made 

of the Court at the place where the c^tra ^ r 
to entertain the suit. A 8 bi Niwas v. h. 

E. 6 A. 395 Civ 

s. 


,^0 (c)-~Principal and ^ 


accouTito—Place of suing- 
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In the absence of any express i‘(tnlinot re^iilatinff 
the rights of the parties or trade usage, a suit against 
an agent by his principal for rendition of aeooimls for 
payment of money due thereon ean only ho instituted 
at the place where the agent resides or carries on busi¬ 
ngs or where the contract of agency was made or 
where it was to be performed or where flie refusal to 
account took place. 

.Plaintiff sent goods from Sargodha to the defendant 
at Karachi to be sold by the latter as commission 
agent. Defendant accepted the plaintiff's diafts, ]>aid 
money at his request and liaving sold tlie goods credit¬ 
ed the amount realised to plaintiff’s account. Defend¬ 
ant ’ also purchased goods at Karachi at plaintiff's 
Je^ueat and sent thorn abroad Tinder plaintilT's direc¬ 
tions to ^’Brious constituents. (loods were also des¬ 
patched by defendant toSargodlia, the goods being 
consigned to defendant liimself and the Railway 
Receipt being handed over to a Hank which trans¬ 
mitted it to its own branch at Sargodha for being 
hlinded over to the plaintiff by the latter on i)ayment 
of the price of the goods. Defendant was put in funds 
iA Various ways, for instance, by actual remittance of 
money, kundis sent by tlie plaintiff drawn in favotir of 
t^ plaintiff and by defendant drawing upon jilaintiff 
^d selling the hundis to a Hank at Karachi. Plaint¬ 
iff instituted a suit for accounts against the defendant 
and for recovery of money due thereon at Sargodha : 

HeW, that the cause of action arose at Karachi and 
ttot the Sargodha Court had no jurisdiction to enter¬ 
tain the suit. L Ram Das-Utta.m Chan'd v. Dhanpat- 
Diwan Chand, (1925) A. I, R. (L.) 387; 0 L. 153 950 

~ S. 22—Tramfer of suit — Application not 

made at earliest possible opportunity, whether must 
' be rejected. 

• The language of s. 22 of the C. P. C.. is mandatory 

a^ au application made under that section must be 
fejected unless it is made at the earliest possible op¬ 
portunity as detailed in the ssetion. LShivDattv. 
Motiram. (1925) A. I. R. (L.) 322 531 

- ■ S. 34—Interest—Pendente lite—Dwmtioa 

• of Court. , rr • I 

Interest pendente lite is in the discretion of the Trial 

Court and an Appellate Court will not interfere with 

the exercise of that disen ' '. 

conjecture. P C Diwam C 
PANY V. Weld axd Compasv 
( tt25)M. W. N.459(P.C.) 

See also interest pendente lite. 

-S. 47, O. XXI, rr. 71, 84--lppea/, whether 

Ixci. , 

An order under r. 71 of 0. XXI of the C. P. C., 

directing a defaulting auction-purchaser to make 
8 Qod the loss occurring on the re-salc of the pro¬ 
perty, is a decree within the meaning of s. 4/ ot 
tHe 0. P. 0., and is appealable. 0 Anunu 
SwjAD Ali Khan, 12 0. L. J. 261; 2 0. W. 2U, 
(1025) A. I. R. (0.) 397; 28 0. C. 327 1 Sj 

8. —Execution of decreeSale of proper- 
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-7^— 9. Hi—EdXtCUlXOn OJ 

ty in excess of that ordered to he 50 /a, legality oj- 
Application to set aside sale, nature of App^a . 
‘whether lies. 

An application by a judgment-debtor that an 
iUCtion-sale should be set aside on the ground that the 
eele had taken place in contravention of the decree mi 
that the property sold was in excess of 
to sdW falls within the purview of s. 47 of me 
R' 0 , and an order setting aside the sale on 
•WJh aa application is open to appeal. 
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A sale of property in excess of that directe<l to be 
sold under the decree is absolutelv illegal. A Gasga 
Dkvi r. R.am Pkasad, 23 A. L. J. 555; (l<)25'i A. I. R, 
(A.) 551; L. R. 6 A. 464 Civ. 393 


-s. 47, 0. XLI, r. 5-L etters \Patent (Ran.), 

cl. Ij—Stay of execution — Security—Order declar¬ 
ing sulfide ncy of security, whether "judgment " — Ap¬ 
peal, whether lies. 

Execution of a decree was stayed by the Appellate 
Court pending the decision of tlie appeal. The order 
directed that the security already fuiiii.shed by the 
judgment-debtor may be accepted with liberty to the 
decree-iioldor to ai)ply for fresh or further security 
if it was decided that the security already furnished 
was invalid or insufficient. Tlu* Trial Court, on the 
application of the decree-holder, declared that the 
security already furnished by the judgment-debtor 
was sufficient: 

//e/d. that the order declaring the sufficiency of the 
security did not fall within tlio i)urview of s. 47 of 
the C. P. C., nor was it a “judgment” within the 
meaning of cl. 13 of tlie Letters Patent of the Rangoon 
High Court and tliat consequently no appeal lay 
against tliat order. R Mooljkk Duarski: & Co. r. M* 
E. Moola, 4 Hur. L. J. 61; (1925) A. 1. K. (R.) 225; 3 R. 
255 740 

-S. 47— LtiHitciticH .ilc( {IX of lOilS), s. IS, 

Sch. I, Art. 171,—Execution of decree—Adjustment 
out of Court —Certification, applioation for- Limita¬ 
tion —Extension of time, whether can be obtained. 
Section 47 of the C. P. C. cannot be invoked to secure 
an investigation under 0. XXJ, r. 2 (2) and an exten¬ 
sion of time provided in Art. 174 of Sch. I, to the 
Limitation Act. in the absence of fraud, on account of 
the mere omission on the part of the decree-holder to 
certify the fact of adjustment of the decree notwith¬ 
standing his promise to do so. N Mauot! f. Naratan 

i_^8.47, O. XXI.rr. 97, 9S-Mortgage-decree 

—Sale—Obstruction to possession—Order on applica¬ 
tion of decree-holder—Appeal, whether lies--Con- 
slruction of decree—Property mortgaged, determina¬ 
tion of. e 

Proceedings connected with the delivery of pofi« 

session referred to in r. 94 of 0. XXI of the C. P. 
C and the subsequent rules are proceedings relating 

to the execution of the decree. 

Where the deoree-holder is himsolf the auction* 
«nrfhaaer and is resisted by the judgment-debtor, 
L order n-de under r. 98 of O XXI of the C P. 
p on his application is appealable as a decree under 
^ J7 ,.f the Code. Pat Askaran Baid v. Ragmu.sath 
PkI's.:! CP. L. T. m: (1925) Pa, 212; (1925) A, I. K. 

(Pat) 178; 4 Pat. 726 10^ 

_S. 47, 0. XXI, r. SB—Persoiissued in re- 

presentative capacity, whether party to suxt-Exccu- 
tion of decree—Attachment—Objection hy judgment- 
debtor, dismissal of-Title suit, whether maxntaxn- 

^v'neraon against whom a decree is obtained in a 
representative capacity is a party to the suit within 
Ihe meaniiK of s. 47 of the C, P. C W hero ,n exeeu- 
t on of the decree obtained against such a person, he 
prefers an objection to the attachment of certain pro-’ 
Lrty and the objection is diemiped, he is not com- ■ 
Mtent to maintain a regular suit to estatilish Ins title i 
to the-property. 0 CaatiaR.v. AEjf.x 
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-S. 48 (1) (bt— of decree—'"Subse- 


mient order", whether m.u^t be 6 j/ Court which passed 
decree—Order directing payment by instalments 
passed by Execution Court.,whether extends limita- 

Tli^ words "any subsequent order” in s. 4S \1' (b) of 
th-. C. P. C., mean any order made by a competent 
Court and not necessarily hy the Court which passed 
the decree. An order made by au Execution Court 
that the amount recoverable under a decree should be 
recovered by instalments falls within the purview of a 
subsequent order contemplated by s. 48 (1) and 
operates to extend limitation. B I>. S. Apte r. Tir- 
MAL HANiiiTST Savkur, 27 Bom. L. K. 961; 49 B. 695; 
(1925»A.I. R.(B..503 ^ ^ 949 

__ S. 53—Hindu Law—Decree passed agaxnst 

■father, whether can be enforced against ancestral 
property in the haiuls of son. 

Under s 53 of the C. ?. C. property in the hands 
of a son or other descendant, which is liable under the 
Hindu Law for the payment of the debt of a de¬ 
ceased ancestor in respect of which a decree 
has been passed must, for the purpose of exe¬ 
cution, be deemed to be the property of the deceased 
which’has come to the hands of the son or other 
descendant as his legal representative. 

•AV^here a decree for costs is passed against a Hindu 
father who honestly resists a claim to certain pro¬ 
perty brought against him by a person who might 
have failed to establish his right, the decree might 
be enforced after the death of the judgment-debtor 
against ancestral property in the hands of his son 
by virtue of the provisions of s. 53 of the C. P. C. A 
RtJdra Pratap Sinc.h i'. SharpaHahesh Prasad Singh, 
23 A. L. J. 467; L. R. 6 A. 321 Civ.; (1925) A. I. R. (A.) 
471 200 

__S, 60 (C) —Ajynculturist 6 ecomin^ Akali, whe- 

• ther ceases to be agriculturist. 

.The mere fact that an agriculturist has turned an 
Akali does not necessarily show that he has ceased to 
be an agriculturist. LSurian Singh v. Mula Singh, 
{1926)A. 1. K. (L.) 331 543 

S. 65 —Execution of decree—Sale of proper- 


ty under two decrees—Prior sale set aside—Subse¬ 
quent sale, confirmation of, effect of. 

•Under s. 65 of the C. P. C. propeny sold in execu¬ 
tion of a decree must be deemed to have been vested 
in the purchaser from the time when it was sold and 
not from the time when the sale becomes absolute. 
But until the sale becomes absolute the property can¬ 
not be said to be vested in the purchaser, who has 
only an inchoate right which becomes permanent only 
when the sale is made absolute. 

Certain property belonging to a judgment-debtor 
was attached in execution of a decree passed by Court 
T and was subsequently attached in execution of a 
decree passed by Court P. It was sold in execution 
of the decree of Court T and a few days afterwards 
it was sold in execution of the decree of Court P. The 
sale by Court T was set aside under a compromise 
arrived at between the parties to that sale and was, 
therefore, never confirmed. The sale by Court P was 
dulyco^nfirmcd; 

keld,{\) that when the Court Tsold the property the 
purchaser nicely had a right to get the sale confirmed 
aud tliat until, he obtained a sale certificate the pro¬ 
perty would not vest in him and that similarly when 
the . Court P sold the same property the purchaser at 
aaid ebtaiaed Ohly au iuchoate right wEich fvould 
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fail to materialize if the previous sale in the Court T 

was confirmed; . i. ^ 

(2) that when the T sale was set aside the right of 
the purchaser from the Court P which had been in the 
meanwhile in susjifnse revived and that the sale har¬ 
ing been confirmed his title dated back to the date of 
the sale. B Vishnu Shankar Joshi j’. Yussuf Nub 
Muhammad, 27 Bom. L. R. 963; (1925) A. I. R (B.) 4M 

962 

-S. 89, 0. XXIII, r. 3, Sch. II— Appeal— Ar¬ 
bitration, reference to, without intervention of Court, 
pending appeal—Award, validity of—Award, whe 
Iher can be treated as adjustment of suit. See C. P. 
C., 1908. 0. XXIII. r. 3 768 

S. 91, 0.1, r. 8—Suit for declaration of pub- 

• « 7> .. _ .A _ 


lie right—Advocate-General's consent, whether neces¬ 
sary- -Public right—Immemorial user—Lost grant — 
Presumption—Property obtained on undertaking 
that it would be used by public—Absolute title, whe¬ 
ther can be set tip—Estoppel. 

Section 91 of the C. P. 0. does not take away^ a 
right to sue which may exist independently of its 
provisions. The section does not control or restrict the 
provisions of 0.1, r. 8 of the C. P. C. 

Where a person takes a lease of certain property on 
the distinct understanding that the property would be 
used for the benefit of the public and the undertaking 
forms a part of the consideration for the lease he' or 
his successors cannot be subsequently allowed to turn 
round and to say that they have an absolute intertft 
in the property leased and that the public has no right 
to use it for the purpose mentioned in the lease. 

Where it is found that the people of a village have 
been using a ghat from time immemorial a presump¬ 
tion may be made that they have a right to use tha 
ghat based on a lost grant. C Peary Lal 
SurendraNath 

- S. 92—Partition—Property set aside jjr 

feeding the poor — Trust, whether created —Property 
alienated by trustee—Suit to recover possession a/ ^0" 
perty from transferee, whether mairUainable—P'f^ 

cedure. , _Lw« 

On a partition taking place between the memoerB 

of a joint family certain property was set apart wr 
vanabliojanam dharmam and it was provided ^ j. 
partition deed that they should remain with one A* t 
the purpose of carrying out the object of the 
M mortgaged the property set apait for chanty an 
the mortgagee brought a suit on lus mortgage 
purchased the property himself in execution ^ 
the decree. Plaintiffs who were parties to _ the par¬ 
tition deed brought a suit to recover possession otwq 
endowed property on the ground that the mon^F 
by M and the subsequent sale were not bmoing on 

HeW,'( 1 ) that the properties leaving be^ ®®j Xi, 
for vanabkojanam dharamam, t. e., lor t 
of the poor, they constituted a public ^ 

(2) that M was the trustee of the endowed p^rtiw 

( 3 ) that if M had mismanaged tRe trust he to, 

to be removed by the Court in a suit prop 7 ^ 

for that purpose*^ under s 92 of he C, P. C but m 
until he was so removed the plaintiffs h 

standi to sue to recover 91 52® 

M Muthcswami Naido v. Rayuld Naidu, 21 L. w. 

ss^'929-EeligioU9 Endownmente Aj* 

1861,U-lp^cilc KeljiAct 1877^42J^^g-olg 
mdowment-Suit for declaration tot 

UaWs to dismiasal aad to been dumuasa ns 
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. neglect of duty, nature of-Prooeduro. See Reli- 
QIOU3 Enuo-.v.uent.'? Act, IS^i;}. s U 1035 

P; XXIII, r. 3— Decree pa^sseJ on rtira>*(/ 
of Dtbt CoticiliGtioti Boavd, ncittirc of—Forfeiture 
clause— Couj't, power of, to .p-ant relief-Consent- 
dscree, whether can be varietL 
A decree passed on an award by tlie Debt Con¬ 
ciliation Board is not a consent-decree, but a decree 
based on an award, and an E.\eouting Court cannot 
W behind it in order to grant equitable relief to 
the judgment-debtor against a forfeiture clause in 
the decree. 

A consent-decree cannot be varied except by 
consent of the parties. N Gasgaram v. Gasi’.m Rao. 
(1925) A. I. R. (N.)30l 135 

““ “ S. 96 (3)— Pai'ties agreeiiid to be bound by 

decision of Court after local inspection, e^ect of— 
Appeal, whether lies. 

Plaintiff brought a suit that a certain spout opened 
by the defendant towards his court-yard should be 
closed. The defence was that the spout was an old 
one and not a recent one and that it threw water on 
the defendant's own land. During the progress of the 
suit the parties made statements before the Court that 
they did not want to produce any evidence whatsoever 
wd that whatever the Court after making a local 
iMpection decided, that would be acceptable to both 
the parties. The Court made a local inspection of the 
place and as a result of such inspection decreed the 
suit: 

Held, that the matter in dispute having been left 
entirely to the decision of the Court the parties could 
not resile from their agreement and were bound by 
the decision whether it was, as a matter of fact, right 
or wrong, and that the decision must be treated to 
have been one based on a compromise between the 
parties and was not open to appeal. A Sita Ram v. 
Pbabe, 23 A. L. J. 525; (1925) A. I. R. (A.) 558; L. R. 6 
A. 503 Civ. 611 

-8. 98—Appeal—Difference of opinion—Pr^ 

cedure, 5ee Appeal ^ 

-s. 99. iSce PaoviKciAL Small Cause Courts 

, Act. 1887, s. 35 ,, 661 

—--S. 99,0. XXXII, r. 3 (4)—3ii«or defendant 

^Quardian ad litem appointed by Court — Notice to 
minor, absence of, effect of — Irregularity — Decree, 
wbetAcr binding on minor. 

Defendant, who was a mortgagee, brought a suit to 
enforce the mortgage against the plaintiffs, sons of the 
mortgagor, who were minors at the date of the in¬ 
stitution of the suit. He named the plaintiffs motlier 
M their guardian ad litem. A notice was served on 
the mother personally but she paid no attention to it 
8nd the defendant then applied for the appointment of 
the Court fVaatr as guardian ad litem, ot the minors, 
8nd the Court proceeded to appoint the Is'azir guardian 
^ Ktein, but no fresh notice was served either upon 
the minora’or upon their mother. The iVazir tried to 
Wmmuaicate with the mother but she gave him no 
Jflp in the matter and the suit was eventually 
Ane mortgaged property was sold in execution or 

and was purchased by the defendant. On one 

of the plaintiffs attaining majority they instituted a 
>hit to set aside the sale on the ground that they had 
^tbeen properly represented in the mortgage suit. 

m that the failure to issue the notice requir- 
« by auir. (4) o£ r. 3 ol O; XX.XII ot the C. P. C 
r?* 8 mere irregularity which was covered by ^ 
Pjthe 0-P. 0., and that na prejudice having bsw 


caused to the plaintiffs, it did not affect the validity of 
the decree or the sale which took place tliereimder ; 

(2) that inasmuch as effective defence to the mort¬ 
gage suit could iiave been put uj* by the Court Nazir 
who was appointed guardian ad litem of the plaintiffs 
in the mortgage suit the decree and the sale which 
took place thereunder were binding upon the minors, 
A Si LTAN r. H.\kdhiyan, L. R. 6 A. 323 Civ.; (1925) A. 
J. R. {A,) 548 2 94 

- ss. 100, 101. See Oudh Rest Act, 1886, 

s. 119 65 

-- S. 102. See Provincial Small Cause Courts 

Act, 1887, Sen. II. Art. 31 876 

-- S. 102--iS’»it to recover document affecting 

land, whether land suit^Appeal, second, whether 
lies. 

A document though it may be evidence of an interest 
in laud is not itself an interest in land and a suit for 
recovery of a document referring to or affecting land 
cannot be regarded as a land suit. 

Where the value of such a suit i® below Rs. 5(X) a 
second appeal is not competent under the provi¬ 
sions of s. 102 of the C. P. C. L Adu Kam v. Asa Ram, 
(1925) A. I. R. (L.) 335: 6 L, 33 5 74 

- 8. 104, 0. VII, r. 10 —Order directing return 

of plaint for presentation to proper Court—Appeal^ 
second, whether lies. 

Under 0. XLIII, r. 1 (a) of llie C. P C., an appeal 
lies from an order directing a plaint to be returned 
for presentation to the proper Court. From the order 
of the Appellate Court, however, no second appeal is 
competent in such a case. B Nilkanth Vasddeo 
Samant V. Balwant Pandura.ng Samant, 27 Bom. L. R. 
635; (1925) A. I. R. (B.) 431 753 

-- S. 104, Sch. II, para. 21 (2)—.Iriitraticwt 

without intervention of Court—Order filing award 
—Decree—Appeal, whether ties. 

An appeal is allowed under s. 104 (1) (/)of the 0. 
P. C. from an order hling or refusing to tile an 
award but no second appeal is allowed from an order 
passed on such an application. On the other Hand, 
under para. 21 (2) of Bch. 11 to the G. P. 0., when 
an award has been tiled and a decree is made in 
accordance with it no appeal lies from such decree 
except in so far as it is in variance with the award. 
The right of appeal given by s. 104 (1) (/), however, 
is not taken away by the fact that a decree has subse¬ 
quently been passed in accordance with the award. 

Where instead of passing an order directing the 
award to be tiled and then proceeding to pass a decree 
upon it in accordance with the law the Court dis¬ 
penses of the whole case by one order, an appeal 
against the order is in substance an appeal against 
an order directing the award to be tiled and is com- 

petent under s. 104 (1) (/) of the C P. 0. A Jaow 
Pande V. Sarwas Posde. 23 A. L. J. 440, L. R. 6 A* 
350 Civ.; (1925) A. I. K. (A.) 404 76 

^__ 8. 104 (1) (D, Sch. I), paras. 20, 21- 

Arbitration without intervention of Court—Applica¬ 
tion to file, award— Objections overruled—Decree in 
accordance with award-Apptal, v^hfthe r I its 
An appeal is competent under s. 104 (1) (j) of the 
CPC from an order tiling an award, though there 
is'no’ appeal from a decree passed in accordance with 
the award. This right of appeal conferred by the 
liciLture cannot be defeated by the mere fact that 
no express order filing the award is made. , 

In a proceeding to tile an award made byaroitra- 

tora without th$ intervention of the Court, tng 
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dismissed the ohjeetions preferred by the defendant 
nnd passed a decree in accordance with the award : 

Held, that the decision of tiie Court dismissing the 
objections amounted to an order tiling the award and 
was subject to ai)i)eal under the provisions of s. 104 
(Ij (f) of the ('. i’. C. L i?HANKAU Das-Nan’I) Lal i’. 
,\miu Chand-Laksumi Das, (lt)2j) A I. K. (L.) 321 

533 

^— -s. 104 (2), O. XXI, rr. 89, 92, O. XLIII, 

r. 1 (j)—D’l’ecMfina ..f decree- Sale set aside on 
deposit -Appeal, second, ichcthej' lies. 

Where an execution sale is set aside under 0. XXI, 
r. 92 of the C. P. C., mi an application made under 
r. 89 of the order, the order setting aside the sale is 
not open to second ajtpeal. 0 Dtikar ILvidkr v. Ikram 
Fatima, 2 O. W. X. 37(i: 12 0. L. J. 336; (1925) A. 1. R. 
(0.)622 5 5 9 

- S. 105, O. IX, r. 13—Kx parte decree, order 

settiivj aside — Appcal-’Order, ivhether can be ques^ 
tioned. 

The erroneous order referred to in s. 105 of the C. 
P. C., ntusl be an order affecting the decision of the 
qase on its merits. 

An erroneous order accepting an application to set 
aside an parte decree cannot he challenged in an 
appeal from tlie linal dticree passed in the suit, except 
in so far a.s it has affected the decision of the case on, 
the merits. L Slnpar Si.suh v. Nighaiya, 6 L. 94; 
(1925) A. I. K. (L.) 4i:() 920 

- S8. 105, 107, 0. XLI, r. 20-Appeaf— 

Appellate Court's power to implead party who was 
not party to suit - Procedure—Order directing a 
person to be impleaded as party—Appeal, whether 
■ lies. 

Under 0. XLI. r. 20, of tlie C. P. C., an Appellate 
Court has power to implead in an appeal a person 
ivho Avas a parly to the suit but who has not been 
made a parly to the appeal. Under that nile an 
Appellate Court has no power to implead a person as 
party to the appeal who was no party to the original 
suit at all. 

.Where an Appellate Court is of opinion that a 
Certain person was a necessary party and ought to 
have been impleaded in the suit, tlie proper pro¬ 
cedure for the Court is to remand the case to the 
Court of first instance with a direction that that 
C.ourt should implead the person Avhosc presence on 
the record is necessary and then proceed to dispose 
of the case. 

An order made by an Appellate Court directing 
that a certain person should be impleaded as a party 
to the suit is not open to appeal but can be challenged 
in an appeal tiled from the order finally passed by the 
lower Appellate Court on the merits of the appeal. 

In answer to a suit for accounts the defendants 
pleaded that the transactions in dispute ivere entered 
into by them with one G and not with the plaintiff 
and that they had settled the accounts Avitli C. They 
contended that C should be impleaded as a party to 
the suit. The Trial Court after taking evidence came 
to conclusion that C had nothing to do with the trans¬ 
actions in dispute and that the defendants had di^'ided 
the sale-proceeds of those transactions between them¬ 
selves' and C in order to defraud the plaintiff. It 
refused to implead C as a party to the suit and 
eventually made a decree in favour of the plaintiff. 
Cm- appeal by the defendants the District Judge 
directed that C should be impleaded as a party to the 
sttitr' 

that ^ the defeadanta had acted collusive!^ 


with C. they could not complain if a decree Avas passed 
against them on a finding that C had no concern with 
the dispute at all and that, on the other hand, if the 
loAver Appellate Court had come to the finding that 
the defendants in the honest belief that the only 
person Avith Avhom they had to deal Avas C, had settled 
accounts Avith liim and had paid over the amount due 
to him then the plaintiff AA'ould have had no case 
against the defendants and that, therefore, the appeal 
ought to have been disposed of by the loAver Appellate 
Court on the merits and it should not haA'e directed 
that C should be impleaded as a party to the suit 
Avhich Avould in\'olve a new trial of the suit altogether. 
A Shiam Lal-Joti Prasad v. Dhanpat Rai, L. R. 6 
A. 386 Civ.; 2.3 A. L. J. 757 ‘ 493 

-S. 109—CVoss-cZo inis for damages—Awards 

suit to set aside—Valuation of suit below ten thou^ 
sand rupees — Appeal to Privy Council — Cross^ 
claim for damages, whether property involved in 
suit—Leave, whether can be granted. 

Petitioner entered into a contract for sale of goods 
with the respondents and the contract contained a 
clause that all disputes arising out of the sale should 
be settled by arbitration. A dispute arose and Avas 
referred to arbitration and an ex parte award was 
made but aa’rs set aside by the Court. Against the 
order setting aside the aAA-ard respondents preferred 
an appeal. In the meantime petitioner filed a suit 
claiming the damages Avhich he had claimed in the 
arbitration but the suit Avas stayed on the application 
of the respondents. Petitioner appealed against the 
order of stay. Respondents’ appeal against the order 
setting aside the UAvard and petitioner’s appew 
against the stay order Avere both eventually dismissed. ‘ 
The parties again betook themselves to arbitration 
and as the arbitrators Avere unable to agree ex parU 
aAvards Avere made one in fa\’our of the petitioner 
for Rs. 81,000 and the other m fnA-our of the respond¬ 
ents for Rs. 3,900. The High Court on the appU* 
cation of the respondents set aside the award in 
favour of the petitioner. The petitioner then fil«“ 
a suit to set aside the award in faA'our of the re¬ 
spondents which AA’as decreed but was dismis^d on 
appeal. Against this order of dismissal petitioner 
applied for leaA'e to appeal to the Privy Councu 
Avhich was refused. Petitioner then made an appu- 
cation to the PriAry Council for special leave to 
appeal; . 

Held, (1) that the case did not fall under sul^s. 
of s. 109 of the C. P. C., inasmuch as the High Court 
had refused to certify it under that sub-section; 

(2) that the case did not fall under su^s. W 

3.109 of the C. P. C., inasmuch as the subject-matter 
of the suit was only Rs. 3,900; . ' . 

(3) that the case did not fall within the purview^ 
sub-s. (b) of s. 109 of the C. P. C., inasmuch as ije 
petitioner's right to recover damages 
respondent was not consequential on the 

the present suit and Avas too remote to be entitle 
to the description of being property indirectly in¬ 
volved in the issue of the suit within the meaning 
sub-s. (6) of s. 109 and that consequently 
Avas not entitled to come up in appeal to the Mi y 
Council. P C Udoychand Paxxalal v. P. K 
& Co., 27 Bom. L. R. 867; (1925) A. L KJ^P. % 
49 M. L. J. 20; 41 C. L. J. 623; 52 C. fioO; 22 h. 

- y . s. 109,0. XU. r. 
whethtr final^Appcal to Privy Cwitcil^ 

lits. 
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An order of remand passed by an Appellate Court 
Under 0. XLI, r. 2.’J of the C. i\ C.. is not a “final 
order'* within the meaning of s. 10!) of the Code, and 
no appeal, therefore, lies against such an order to the 
Privy Council. N FAKRfDnix r. F.^niu Kuan, 
■A.LR. (N.) 349 69 

/or 


8S. 109, 110, 0. XLIV, r. ^—App/icn{illll 

% i « A ^ « 



Itavt to appeal as pauper, rejection of~Order, whe¬ 
ther final—Application forleare tu appeal to His 
Majesty in Council—Suhstantiul question of law. 

An application for leave to appeal as a panjier was 
dismissed on tho ground that the application did not 
•atisfy the requirements of the ))roviso to r. 1 of O. 
XLR^ of the 0. P. C. The applicant failed to pay 
'Court-fees on the appeal anti the decree of the lower 
Court was consequently confirmed. The applicant 
then applied for leave to appeal to His Majesty in 
Council against the order rejecting his application 
for leave to appeal as a pauper : 

Held, (1) that the order rejecting the application for 
leave to appeal ns a pauper was not a final order 
inasmuch as it still left to the applicant the option 
to file an appeal on payment of Coiirt-fees; 

(2) that no substantial question of law arose on the 
application and that the decree of the lower Court 
having been affu'ined leave to appeal to His Majesty 
iu Council could not be granted O Scnpak Hahv v. 
■Mahandbi, 2 0. W. N. 393; (1025) A. I. R. iO.) 

575 

--8. VO— Limitation Act {JX ofWOS), Sch. /, 

Art. 182 {6}—Execution of decree-Transfer of 
decree— Application for substitution made to Coart 
to which decree transfen'ed, whether according to 
-law— Appeal to His Majesty in Council— Substantial 

(fftestion of law. . . t i 

The question Avhether an application for suostitu- 
tionmade in the course of execution proceedings to a 
Court to which execution was transferred is an ^PP 
'Cation according to law Avithin the meaning of cl. (o) 
of Art. 182 of Sch. I to the limitation Act. is/ syf' 
Btantial question of law Avithin the meaning of s. iiu 
oftheO.P. C. OJakg Bahadur v. Bank of I pphk 

India Ld., Lucknow 

•- S. 110— Succession Act (X of ISdo), s. 54— 

Will-Signature of legatee not 
wxtntsB — Appeal to His Majesty tn Cou 

stantial mestion of law. , , , • 

In the case of a Will to which the 

8. 54 of theSuccessionActAvereapplicable the a 

Court arrived at the finding that . jn.pnd- 

certain legatees had made on the ij) -nnpal the 

ad to attest the execution of the Mill- ‘ 

Appellate Court agreed Avith nnnral to 

the decree. On an application for leave to pp 

His Majesty in Council: anb- 

Held, that the matter did not jIq 

-Btantial question of law within the meaning of sAW 
’bfthe C P. 0.. and that ^ leave could 

»otbe granted. O Shiam Sundar biNOii • ‘eyg 

SlNQH. 2 0. W. N. 394; (1925) A. I. R-U 

-rrRevision—Grounds for setting a 

decree — Power of Court. Jq nnen to 

An order setting aside an ea: parte _ -' n p q 
.miaionby the High Court under s. 46 

8.116., 0. XXXIll, r.__o 


f -led®* to sue as pauper, rejection 
s iher lies, 


Civil Procedure Code— 1908-coutd. 

An order rejecting an apjfiication lo sue n.s a pauper 
amounts to a decision of a case witiiin tin* meaning of 
s. 115 of the C. P, (’.. Mvl is subject to I'evision by the 
High Court. 

Whore, howovor. n ('oiirf has juri.sdiciion to deter¬ 
mine a ciucstion and determim s that <|iipstinn. it 
canni't be sairl to have i’.ctnl illegally nj- will) material 
irregularity merely he<'ausr ii has eimi" in .m) cnMneous 
decision. N RAMAeii.\\i>i;A ill):?.'] A. I. K. 

(N.)r.l3 157 

pplirulion foti 


8. 


II 


115 -Reri.iinn - Rcvitir. 
rejection n/—A’eiu’siojj, w’l^'tlo rlies. 

An order rejecting an a|)plieatiuii for review made 
on the ground of tliscovery of new and important 
evidence docs not fall Avirhin tlm scope of s. 115 of 
the (‘’.•P. C., and i.s not open lo revision. O Shfo 
Char.\n Das r. J.vowant K.u'a, 2 O. W. X. ll!), 12 0. 
L. J. 443 '1925) A. I. R. (0.) 591 582 

-S. 115— Rct’fsion—ITijat of expression in 

stating iinding - Defect of jinosiHction. 

Where the defect in the lower Coiirf.s judgnuMit is 
only of expression and of Avant of experience it cannot 
be said that there is a defect of juri.sdicfion Avifhin the 
meaning of s. 115 of the C. P. CV 0 Jaga.v Mohan Das 
r. Ahmad R.\2a 577 

S. 144, 0. XXII, r. 4—Appeal—Death of 


respondent — Substitution, ah.sencs of -- Appeal 
decree, effect of—Rcsfitiition- Ohieefion to appellate 
decree' on the ground of abatement, whether can be 
taken in restitution proceedings. See C. P. 0., 
1908. 0. XXIT,r. 4 ^ .^865 

S. 145 —Surety bond, construction of—Opera¬ 


tive part and recitals, conilic.t between --Rule, appli¬ 
cable. . 

Where both the recitals and tlie operative part of a 

deed are clear and unambiguous, hut they are incon¬ 
sistent with each other, the operative part is to be 

^'^The respondent became surety for the produetion of 
the judgment-debtor before the Court ou a particular 
date or at any time Avhen he Avn.s called on to do so. 
The bond exeemted liv him contained a recital that the 
bond Avas required for the appearance of the judgment- 

debtor at the execution proceedings on the date men¬ 
tioned or for further orders. Respondent produced the 
iudffment-debtor before the Court on the date mention¬ 
ed in the bond and no order was made for Ins further 

that the respondent had fulfilled the condition 
of the bond by producing the judgment-debtor on the 

date mentioned in the bond and that the mention of 
execution proceedings or for further orders in the 
recitals of tlie bond did not lay any further obligation 
/Kp «nretv than that w i ch was described in tlio 
part R T. ... CH,. Cana-o, 

xx^v. 0/ ,ij:- 

Sale application to set aside-Compromtse-Time 

axed for paymeni, whether can be extended. 

When in the course of proceedings taken by a 
• to set aside an execution sale, a 

arrived at betAveen the decree-holder, 
'h^fuSent-dehtor and tha auclion-pur,.haaar that 
^ the iudgment-debt within a prescribed 

sa e fflrstnnd cancelled, while upoti 

Tu rlt^make the payment within the period fixed 
failure to stand confirmed, time must be taken 

iSta^v^eaa^drof tbeeaaencaof the can.raa, and 
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the Court has no power to extend the time fixed for 
pajTnent except by consent of all the parties con¬ 
cerned. Pat Hansraj Sangechi r. Jogeswar Prasad, 
6P. L.T. 511;(1925)A. I. R. (Pat.)691 1020 

—- s. 151. See Partition SUIT 94 

- s. 151-C riminal Procedure Code t.-lct V of 

ISOS), s. It76 — Forgei'y—Finding by Trial Court- 
Appeal pending in High Court—Proceeding under 
s.Ji70. Cr. P. C., whether can be atarted—Stay of 
proceedings— Inherent pniver of Court. 

Petitioners who were defendants in a civil suit for 
ndie recovery of money pleaded payment and produced 
u receipt wliicli was held by the Trial Court to be a 
forgery The suit was decreed and the Court issued 
a notice to the petitioners to show cause why they 
should not be pro.secuted for producing a forged docu¬ 
ment in evidence. Petitioners lodged an appeal to 
the High Court against the decree and the appeal was 
admitted. They then made an application under 
8.151 of the C. P. C.. to the High Court to .stay the 
proceedingspending in the Trial Court under s. 47G 
of the Cr. P. C. : 

Held, (li that inasmuch as the question whether the 
receipt was a forged one or not had to be finally 
decided by the High Court, it was not proper tliat 
proceedings under s. 476 of the Cr. 1’. C. should be 
taken against the petitioners before the decision of the 
appeal; 

(2) that as the proceedings under s. 476 of the 
Cr. P. C. were pending in a Civil Court the High 
Court had jurisdiction in the exercise of its inherent 
power under s. 151 of the C. P. to stay the proceed¬ 
ings. LHarnam Singh v. Atui, (1925) A. I. R. (L.) 
323; 26 Cr. L. J. 1166 5 2 6 

--S. 151 —Decree for delivery of possession — 

Execution issued—Appeal against decree — Review, 
power of —Trial Court, jurisdiction of—Possession, 
delivei'y of, effect of. 

After a writ for delivery of possession of property 
under a decree had been issued by the Court, the 
judgment-debtor applied for stay of the writ, stating 
that he had preferred an appeal against the decree. 
The Court made an order re-calling the writ. 
Possession was, however, delivered to the decree- 
holder before the second order could be conveyed to 
the peon delivering possession: 

Held, (1) that the Court had jurisdiction to review 
its previous order and re-call the u-rit ; 

(2) that the writ having been re-called before 
delivery of possession, possession delivered under it 
was of no effect. C Rash Rehari Mondal v. Hemanta 
Kumar Ghosi, 41 C. L. J. 349; (1925) A. I. R. (C.) 1023 

921 

--S. 151—Jnfterent powers of Courts, when can 

be invoked. 

When certain questions have been removed from the 
jurisdiction of the Court, they cannot be brought 
within its jurisdiction on the ground that the Court 
has inherent power to do what justice requires for the 
parties before it. N Nizamuddin v. Jumma 693 
8S. 151, 152 — Practice—Variation between 
judgment and decree—Amendment of deerree _ Appel¬ 

late Court, powers of—Omission to file memo, of 
objections, effect of. ^ 

Where there has been an appeal against a decree any 
order to amend the decree so as to make it agree with 
th^dgment should be passed by the Appellate Court 
^ Where a decree of the Court of first instance which 
!■ not m accordance with the judgment is confirmed 
in appeal, the Appellate Court has power even after 


Civil Procedure code— 1908—contd. 

disposal of the appeal to amend the decree so as to 
bring it in accordance with the judgment. 

The only executable decree is that of the Appellate 
Court which incorporates the decree of the lower 
Court when it confirms it. Although the mistake 
might have been corrected by means of a meiro. of 
objections at the time when the Appellate Court had 
cognizance of the case, the omission to do so will not 
have the effect of taking away the plaintiff’s inherent 
right to have a decree in accordance with the judg¬ 
ment pa?sed in his favour. M Changanath Kuttappa 
NAiRt'. Pooppil, (1925) M W.N. 209; (1925^ A. I. R. 
(M.) 735; 49 M. L. J. 385 828 

-S. 152 —Amendment of decree — Appeal, dis- 

missal of, foi' default, effect of-Decree for mcneyf 
satisfaction of—Court, power of, to amend decree. 
Where an appeal is dismissed in default, there is no 
decree of the Appellate Court in which the decree of 
the Trial Court merges. In such a case the Trial 
Court is not deprived of jurisdiction to amend the 
decree. 

A Court is not bound to amend a decree under 
8. 152 of the C. P. C., and where a Court acts under 
the erroneous impression that it cannot refuse an 
application for amendment which has been made to it, 
it fails to apply its mind to the case correctly and acts 
with material irregularity in the exercise of its juris¬ 
diction. inasmuch as it fails to exercise any discre¬ 
tion at all. 

Per Daniels, J .—When a decree for money has been 
finally satisfied and discharged, the Court is functus 
ofiicio and can no longer entertain an application for 
amendment of the decree under s. 152 of the 0. P. C. 
A PiTAMUL V. Ralwant Singh, 23 A. L. J. 518: 

R. 6 A. 423 Civ.; (1925) A. I. R. (A.) 556 396 

-O. 1, r. 3, S. 99—Mortgage suit—Adteree 

claim of person not pi'ivy to mortgage, whether can 
be deteinnined—M isjoinder — Irregularity—Appeal’ - 
Decree, whether can be set aside, 

A suit to enforce a mortgage in which the adverse 
claims of persons not privy to the mortgage and 
setting up a title paramount to that of the mortgagor 
and the mortgagee are sought to be inyeatigated. la 
open to objection on account of misjoinder and 
inconvenience. The question, however, is not one oi 
jurisdiction and at most the misjoinder is an irre¬ 
gularity or inconvenience, and where there has been 
DO prejudice by reason of the misjoinder the irregu¬ 
larity, if any, is not such as would justify f Jj, 
Appellate Court in setting aside the decree. O 
Bhuban Mohan Ghosr v. Co-operativb Hindwtan 
Bank, 29 C W. N. 784; (1925) A. I. R. fC.) 9/3 866 

-O. I, r. 9—Club,nature of—Debtsincurred by 

members of club—Liability of members. , 

A club is not a corporate body and has no exist¬ 
ence in the eye of the law and is, therefore, 
of contracting or entering into any legal relations w 

other persons and bodies. vi 

The only persons who can be held liable . 

debts owing by a club, which is not » j 

body politic, are such officials .S® 
actually contracted them and possibly *ticn ^ 
bodies or su^ members of the club as _ j 

to have authorized or approved of the 

members of the club who are P®”®^vI^TmHeatioii 
such contract cannot be made liable ^ 

of 0.1, r. 8. of the 0. P. 0. S 5. % 

OPERATIVE Stores, 18 S. L. 93, (192^ A. • 

244 
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- 0. I, r.io, O.XU—Appeal in name 0 / 7ninor 

afUr adaining majority—Mistake bona licJe— 
etdure — Amendment- -Guardian ad litem, appo.nt- 
v%ent of, effect of. , . , - 

If a suit or appeal is presented by a next friend m 
tb© name of a minor \iuder a /icna jide mistake that 
h© is still a minor when the suit or appeal is Hlea. 
the suit or appeal is not liable to be dismissed but 
th© plaint or appeal should be allowed to be amended 
in order to show the plaintiff or appellant as major 
hv striking out the name of the next friend. 

The appointment of a giiardian ad litem once made 
enures for the whole Us in all its lamiticat 10 ns and 
continues to subsist, whether in the Court of hrst 
instance or in the Court of Appeal, unless the guardian 
takes the necessary steps to have himself dismiarged 
from the position which has been put upon him by 

^Th^°law gives a large latitude to a litigant who 
has recently attained majority in the matter of 
admitting within time an appeal m "duch he was 
described as a minor even after he had attained 
majority. An inadvertent ommission to si^ a 
power-of-attornev given to an agent is an 
which is cured by subsequent signing. N 
BHAKSINOit 

0 II. r. 2 — Acrrn Tenancy Act (// of 1901), 
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«. I 6 S, Sch. IV-Suit for profits filed on day on 

which profits for last year have 

Claim with regard to profits lf‘fh,r 

—Subsequent suit for recovery of profits, whetner 

ThTcluse of action fora suit 
of the profits accrues on the day on ^ 

become payable or divisible. * the nrofits 

is brought to recover the plaintiff s share of 

in respect of certain years on nqvable but 

profits for the last year have also be in 

a claim with regard to those profits is not mduded^m 

the suit, a subsequent suit .;giQna’of 0. II, 

profits would be barred under the p ku.orPrasvd 

2, of the C. P. C. A Girdhari Lal r. Khare Prasad. 


L. R. 6 A. 371 Civ. 


_ 0 11 r, 2 Suit for poss^sion-^Subsequent 

suit to recover m^ney ^iom^a vendor 

A suit for refund of ^to the property 

on the ground that he had agamst him 

conveyed is not barred by a N Kamdhan 

for possession of the property con j - g g g 

r. 4r3)-G.ne..a! .UUX 0 / 

® i7-Advocate\ wLthir 

ttnd 10, Geo.V, Ch.lOl), 88. 

bound to file vakalatnama B f 

High Courts Act, Court is exempted 

An Advocate f n 

under 0. Ill, r. i (3) of .the C. P. O. of 

any document empowering him i 

bis client. • • « 45 and 47 of the 

By virtue of the Provisions o • « reference in an 
Government of India Act of 1919 y High 

Act of th© Indian Legislature to , ^ refer- 

Oourts Act of 1861 r^^ost now b Gobind- 

©nce to the Government of Inom A . m 33Q. (1925) 

KQsa V. Jai Nabain Choudhry, o r. g.| 

^(1.3) . I K, (Petg 

Of-Substituted service, when to be enec 
P/ 0., 1908.0. IX, r. 13 


Civil Procedure Code—1908— contd 

-0. V, r. 17 —S^rricf of .’aimmoni-^Diitii of 

plaintiff--Personal .serrirc, JHode nf—Substituted 
serrice, tvlivn can be permifted. 

A plaintitY mu<r use reasonable diligence to 
ascertain tlie whor'abouts of the defendant in order to 
effect pers'.mal s'^rviep of summonses upon him, and 
where, according tet the plaintiff hinn^elf, the defend¬ 
ant resides at more plae?s than one tlit* plaintiff 
cannot be lield to have used reasonable diligence to 
discover the defendant’s whereabouts if he has not 
made enquiries for the defendant at every one of such 
places. Tlie fact that the plaintiff has called more than 
once at one of such places and has failed to find 
the defendant will not entitle him to take advantage 
of the provisions for substituted service. 

Where a defendant refuses to aeeept service it is not 
sufficient compliance with the provisionsof (V V. r. 17, 
of the C. r. 0: to affix a copy of the summons on the 
outer door of the premises in which the del'-ndant 
happens to be at the time, unless the premi.ses are 
such that the defendant ordinarily resides or carries 
on business or personally works for gain in the pre¬ 
mises C Bhowan’iius Ramoouin'd v. Pann.u'hani) 
Ll’CHUIPAT, 52 C. 453; (1925) A. I. R. (C.l 801 929 

___ 0. VI, r. 16— L’l'idence Act (I of 1872), s. 92, 

proviso {S)-Pleadings. striking out of~Duty of 
Court-Suit to 7-ecover amount of cheque—Oral agree¬ 
ment that cheque would not be presented in a cer¬ 
tain event, whether admissrble. 

The jurisdiction to strike out pleadings which is 

given to the Court by O. \ I, r. Ih of the C. P. C., is 
one which ought to be exercised witli great care and 
/.ontinn A written statement ought not to be struck 
out unless*it is clear beyond all reasonable doubt that 
the allegations which the defendant has put upon the 
record are such as cannot afford a defence to the action 
with the result that if they are allowed to stay upon 
record the trial of the suit must be uimecessanly 

Court should not. as a rule decide a point as to 
the relevancy of matters on an application to strike out 

^ evidence is admissible to prove a ^ntem- 

Urai e> mo upon the faith of which 

poraneous vertaUrun.eme^v^r P not be 

operative until a certain condition bas been 

^“In'auswer to a suit to recover the amount of certain 
In answer 10 . ^ ^ defendant that when 

s werK^^ Lrtothe plaintiff it was 

orally ^f’^J^nute being settled in a certain manner the 
a certain ^n-esented for payment. On an 

cheques would n t ^ out this Plea. the 

application ^ of the oral agreement which 

Court held ^®ould not be admissible under 

f 92 ‘*o"viK and that consequently the 

plea must be struck out^.^ stood the allegation of 

Held, that as th ^ meaning that 

the handed over the cheques to the 

when the defendant . tl^at the cheques 

r%Snld ^ P^^^^ until n dispute 
should not be p unfw^eti the parties should be 
which .ha^. ®”g^er which was stated in the written 
settled in t^ manm ^ evidence of 

statement and that in ^e admissible under proviso 

the the EvSenca Act and that, therefore, th© 
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order striking out the plea could not be uphold. -C 
A'^usrson KiEiKU'OQi) Tenant r. Walter Mitchell 29 
C. W. N. 670: (1925) A. 1. U. (C.)860 4 3 5 

_O. VI, r. 17—Ame?idm€7if of pleadings, power 

of, extent of. 

The language of r. 17 of O. \ 1 of the C. P. C. gives 
wide powers of amendment and these powers should 
always be liberally exercised. M Bommadevaua 
Satyanarayana Vara Prasata Rao Bahadur CjARU v. 
San'Karahanapalu Venkata Tiruyiala Manavalla- 
BWAMI. 48 M, L. j. 469; (1925) A. I- R. (M.) 794; 22 L. 
W. 316 65 

-- 0. VI, r. 17—Contract for sale of goods— 

Breach— Re-sale twomouths after—Suit for damages 
on the basis of re-sale—Suit dismissed—Amend¬ 
ment application of plaint on basis of difference 
between contract and market rates. Sec Contract 
Act, 1872, s. 107 5 71 

__0. VII, r. ^0—Finding that Court has no 

jurisdiction totnj suit—Return of plaint^Procedure 
—Court, whether can try suit on merits. 

Where a Court decides that it has no jurisdiction 
to entertain a suit, the proper course for it is to 
return the plaint for presentation to the proper 
Court, and not to proceed to decide the suit on the 
merits on the other issues. O Shukhu v . Farzand Ali 

991 

--O.VIII, rr.1, 9,10, O. IX, rr. 6,13, O.XLIII, 

|.^ 1 (b)— Defendant not specifically required to file 
written statement—Absence of defendant on first 
hearing— Procedure—Judgment pronounced against 
defendant- Application to set aside decree, whether 
maintainable. 

Rule 10 of 0. VIII of the C. P. C. applies only to 
a specific requirement by the Court to the filing of 
a written statement and not to a general direction in 
the summons that a written statement may be filed. 

Where a defendant who has not been specifically 
required either under r. 1 or under r. 9 of O. VIII, 
of the C. P. C., to file a written statement is not 
present on the first day of hearing, the Court ought to 
proceed under 0. IX, r. 6, of the Code and not under 
-O. VIII, r. 10. Where in such a case the Court pro¬ 
ceeds under r. 10 of 0. VIII and passes judgment 
against the defendant^ the defendant is entitled to 
maintain an application under r. 13 of O. IX to set 
aside the decree passed against him. O Dhira.i Kr- 
MAR V. 8arju Narain Singh, 2 0. W. K. 391; 12 0. L. 
J. 532; (1925) A. I. R. (0.) 5\>7 540 

- -O.VIII, r. 9— Award after suit, set up by 

defendant—Amendment of written statement, whether 
allowable — Court-fee, whether payable. 

Where after the filing of the plaint and the written 
rBlatement, the parties referred the matter to arbitra¬ 
tion without the intervention of the Court, and an 
award was properly made, the defendant set up the 
award as an adjustment of the suit under 0. XXIII, 
r. 3 of the C. P. C., and further claimed a specific 
sum as due to him under the award, it is open to the 
Court to direct the defendant to amend his written 
fitatement and to plead the award as an adjustment so 
as to enable the Court to raise aad try an issue on 
the point and the Court can c^ill upon the defendant 
to pay Court-fees on the specific sura claimed by him 
8 Bolmal Ohellaram v. 3hamandas Kisharam, 18 S. 
L. R. Ill; (1925) A. I. R. (S.) 266 61 

-0. IX, rr. 8, 9,0. XI, rr. 12,21, 0. XUll, 

-fi.l directing discovery of documents^ 


failure to comply with-Dismissal of suit-r££Stor.a“ 
tion—Appeal-Remedy, proper. . 

During the pendency of a suit the plaintiff was 
directed bv an order of Court passed under r. 12 m 
O. XI of the C. P. C. to make discovery on oath 
regarding documents which Avere or were not. in his 
possession relating to the matters in, question. The 
plaintiff failed to comply with this direction and failed 
to put in appearance on the date fixed with the 
result that the suit was dismissed for want of prosecu¬ 
tion under r. 21 of 0. XI. This order was subsequent¬ 
ly set asi^le bv the Court purporting to act under 
6. IX, r. 9 of the Code and holding that the dismissal 
order was really one passed under r. 8 of 0. IX : 

Held, that the order of dismis-^al Avas one passed 
under r. 21 of O. XI of the C. P. C., and that the pro¬ 
visions of r. 9 of 0. IX of the Code Avere inapplicable 
to the case, inasmuch as the order of dismissal was 
appealable under O. XLIII, r. 1 (/) of the Code and 
the plaintiff’s remedy was either by Avay of appwl 
or by way of review, and that consequently the 
order restoring the suit must be set aside. R 
Khant Gyi r. Ma Thet Anin, (1925) A. I. R. (^^0 
3 R. 63 751 


-O. IX, r. 13, O. XLIII, r.1 {d)-AppIica(i(m 

to set aside ex parte decree—Order, Conditional- 
Condition not complied with- Application, dismissal 
of — Appeal, whether lies. 

On an application to set aside an ex parte ^cree 
the Court passed an order that the decree will beset 
aside if the petitioner Avill pay to the plaintiff all costs 
incurred by him and deposit the decretal amount into 
(!^ourt within a certain period. A note was 
the order that the petition will be called for bnw 
disposal on a certain date. On the date on which tn 
application Avas taken up for final disposal. _ 

applied for permission to give immoveable 
security for the decretal amount. The Court dism 
ed the application to set aside the ex parte decree 
the ground that the money had not been ^®P®®^*<^' 
Court. Against this order the petitioner preie^, 
an appeal but the appeal was dismissed on the -A 
that the order of the Trial Court that the ? , 

decree would be set aside, provided the P®^, . 

paid the costs of the plaintiff and deposiW 
decretal amount into Court within a certain perio , 
having been appealed against, had become tin 
that an appeal against the order finally 
the application to set aside the ex parte decrc ^ 
not sustainable: 

Held, (1) that the first order of the Court was iwre y 
conditional and that, therefore, it was 

the petitioner to prefer an appeal agwnst in ’ 

(2) that the final order dismissing the ®PP |.„j,aer 
set aside the exparfe decree was open to appe 
O. XLIII, r.l id) o£ the 0. P 0. end that ‘he 
Judge should, therefore, have decided the 
the merits, M Rajagopalacrary v. Narasim 

— 0. IX, r. 13-Ex parte 
to set aside—Sufficient cause —^ 
mons—Service of summons, mode of 
sennet when to be effieeted. 

Under r. 13 of 0. IX of the C. P. 0* * aMinal 
entitled to have an ex parte decree maa ^ ^ 
set aside and the suit restored on su®h. Coiirt 

Court may deem to be fit, if he flerved upo® 

either that the summons was not 'cause 

hi m or that he was prevented by ai^ s . . , ^ . 
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irom appearing when the suit was called on for 
hearing. The two branches of tlie rule are disjunctive 
and the defendant, whatever his position may be in 
respect of one branch, is entitled to tlie benelii of the 
mle if he hassatislied the Court that lie has made 
good his contention under the other branch. 

It is of the utmost importance in every ease for 
which provision for personal service is made in the 
0. P. C., that all available steps should be taken to 
effect personal service, before resort is had to the 
provisions of 0. V, r. 17 of the Code. It is not enough 
to attend at the ordinary place of residence or of 
business of the defendant or the place where the 
defendant personally works for gain and to eonelude 
that substituted service may he effected merely heeause 
at the time when the serving peon attends at sucli place 
the defendant does not liappen to he there. It makes 
no difference whether the peon attends at such place 
once or several times. It is necessary that the serving 
peon, having discovered or Ixdieving that the defend- 
antcannot be served at the time when lie is attend¬ 
ing, should institute proper enquiries and endeavour 
to ascertain where the defendant’s whereabout.s are. 
The serving peon before he can take advantage of the 
provisions of 0. V, r. 17, must attend at the right place 
and he must attend at a lime when he may reasonably 
expect that the defendant will be present, and if he 
fails to find the defendant he must take reasonable 
steps to discover where the defendant may liappen 

to be. ., 

The serving peon went to the place of the residence 
of the defendants three times and each time on 
enquiring from the dut'wan was informed that the 
■ defendants were not in. The peon made no enquiries 
as to the whereabouts of the defendants. On the thud 
occasion he proceeded to effect substituted service by 
affixing a cony of the summons to the entrance gate 

of the defendants' house : 

Held, that under the circumstances the summons 
•had not been duly sei^'ed. C Baldeodas Lohia x ben- 

KARANDAs Goenka, (19251 A. I. If- (C.)6:/; 5- 

— _Q, IX, r. 13— Kx parte decree, grounds for 

setting aside—Power of Court. • i 

An ex parte decree can only be set 
defendant satisfies the Court that he was n - 
served or that he was prevented by some 
cause from appearing, and a Court ^ • 

set aside an ex parte decree apart from the proi isions 

■of 0. IX, r. 13 of the Code. ^ 

. A defendant who has refused to accept ‘he summons 
cannot contend that he has not been duly served. 
N V 18 HWANTH V. Vaijkath, (192Dj'A. I. R. (^ •) . 

_o IX r 13 —Ex parte decree parsed against 

minor-Ne^nefo/ guldian-Minor, whether can 

avply to set aside decree. . ;«iprvpne 

The Courts in India will allow a minor mte^rvene 

for th6 purpose of setting ehow neelicence 

passed against him provided he can . ^ ^ jJjp 

oa.the part of his dian m ‘to 
suit. Pat Dulhin Binodim iJBni i. ,Pat)512- 
■Dayal Binoh, (1925) Pat. 180; (1925) A. 1. R. (I at.) 

.(1925) Pat. 180 . 

--O.XIII.rr.l, 2-DocumenU. produclion of 

• Witness, documents of. j ♦hp, hearing 

- It is open to a witness to produce 
•documents which are not referred t in 
'lequiring him to give evidence, buen 

i» evidence. 
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There is no obligation on a party summoning a 
witness to jirocure tlie filing of documents which 
belong to the witno.es ami whicli nro notin the pos¬ 
session (»r power tif the party siinunoniiig the witness. 
C ll.UKl’STUA X.XTIl ClIAKR.WAIiTI Um.\.\ATH IhtAKRA- 

VAini 498 

-O.XVM, r 3-Date fxed for taking oath — 

Oath not taken — Frocedui'e — Court, whether can jiro- 
ceed to decide suit on materials on record. 

Tlu* parties to a suit agreed to have the suit decided 
in accordance with an oatli to be taken by one of them, 
The Court li.xed a date for the oath to be taken. On 
the date fixed, the oath was not taken and the (’uni t 
purporting to act under tho provisions of r. 3 of 
O. XVII of tlie C. 1*. C. jiroceeded to decide tlie ease 
oil the materials on the record giving tlie ]:ai ties no 
opportunity of juodiicing any fui ther evidence : 

Held, that r. ‘Jof O. X\’ll of the C. P. (’,, liad.no aj pli¬ 
cation to tlie case and that the jnojxT course for the 
Court was to direct the suit to proceed and to be 
decided on the merits after allowing the parties an 
ojiportunity to produce all the evidence that they 
wished to produce. A Ti'Lshi Ram r. Dava Ram, 23 A. 
L. J. 513; U R- 6 A. 39() Civ.; (1925) A. 1. R. (A.) e04 

448 

-0. XX, r. 4 — Judgment of Court of Small 

Causes, contents of — Reasons, whether must be giren. 
•A Court of Small Causes need not in its judgment 
give reasons for its decision and need imt give even a 
concise statement of the case. It is enough if the point 
for determination is stated and a decision is given 
thereon. O Shiva Se'.vak v. Ja.sulj, (1925) A. 1 R. (0.' 
848 376 

_0. XXI, r. yS—Rxecution of decree—Assign^ 

ment in writing—Tran.^feree, who is—Third person, 
whether can claim to be the real transferee—litmmi 
transaciiou—Procedure. 

The “transferee" referred to in 0. XXI, r. 16 of the 
C. P. C., is the transferee named as such in the assign¬ 
ment in writing. ^ * 

Where there has been a transfer of a decree to a 
particular person under an instrument in writing 
another person is not entitled to come to the Court and 
sav that the transferee mentioned in the instimincnt is 
a mere benamidar for himself and that he is the real 
owner of the benefit secured by the transfer. 

The rule of law that where a person’s name appears 
on the face of the record as judgment-creditor end 
execution of the decree is sought by a transferee of the 
the decree cannot be executed unless it cemes 
wit'iin’the words of 0. XXI, r. 16 of the C. P. C., and 
there has been an assignment mins favour eitlnrm 
wrif ine or by operation of law, is no ground for hold- 
inir that a person otherwise a stranger to the Court 
can come forward and allege that the decree does not 
belong to the transferee and that llie latter is a 

hp'tifinitiUiv for himself* # # 

^ The scheme of llie Code is that the transferee of a 

decree by assignment in writing or by oneration of 
law merely flies his applmation for execut.on of the 
decree setting out either in it or in an a bdavit tvbirli 
hf flies in support thereof that he is the transferee 
eUhe by operition of law or by any particular ms ra- 
^ lot in writin" and thereupen the Court orders 
ti«»n or rm'ects the application. M Palaniafi’a 

L. \\.o 4 . ( -| ^ 22—Etcecution of decree—Notice 

‘''^dgment-dlbtoTS-Vmntemttd 


i 



INDIAN GASES. 


1082 

Civil Procedure Code—1908--contd. 

The object of the notice under 0. XXI, r. 22, CV P. 

C.. is to enp.ble the jiKlgnient-debtor to show cause 
whv the decree should not be executed, and also to 
give him an opportunity of satisfying the decree. 

Where one of several judgment-debtors has no 
interest whatever in th.' property affected by the 
decree, the failure to serve the notice under O. \\ 1 , 
r. 22, C. P. C., on him does not vitiate, the execution 

^TeTsuTrL-ard.v, J. -L'nder Art. 182 of Sell. I to the 
Limitation Act, an execution application against some 
of several judgment-debtors is to be treated as one 
against all of them. Therefore. it is not necessary 
that notico under 0. XXI r. 22, C.l . C.. should 
be served upon all the .ludgment-debtors. C Iara 
Prasan'sa Sinha V. Jsasendua Narayasa Baochi 1039 
_ 0 XXI, r. 5 ^~Attachment of mmoveabu 

propevty'-Procedure-Laiul payhuj reiejtue to (Un- 

erumenl ivhat is -Solice not udixed ui office of Col¬ 
lector, effect of. , . 1 r 

When the law lavs down a definite piwedure for 

the doing of an act'which is purely symbolical that 
procedure must be strictly followed and any omission 

therein must be regarded as material. 

Under r. 54 of 0. XXI. of the C. P. C.. it is necessary 
when immoveable property is attached that an 
order should be made prohibiting the judgment- 
debtor from transferring or charging the property 4n 
anv way and other persons from taking any benefit 
from such transfer or charge. This order should be 
proclaimed at some place on or adjacent to such 
pronertv by beat of drum or other customary mode 
and a 'copy of the order may be affixed on a con- 
BpicuouB part of the property and then on a conspicu¬ 
ous part of the Court-house and also, where the 
property is land paying revenue to the Government 
in the office of the Collector of the District m which 
the land is situate. Failure to comply with any of 
the provisions of the rule would render the attach- 

menUllegal and of no effect. 

Where property sought to be attached m execution 
of a decree is a house standing on a site which is 
assessed to land revenue, the property is land paying 
revenue to the Government within the meaning of 
r 54 of 0. XXI of the C. P. C.. and in such a case it 
is necessary to have the notice contemplated by the 
rule fixed in the office of the Collector of the District 
in which the property is situate. 

Per Fforde, J — The meaning of the word land 
unless otherwise controlled by the context includes 
^‘vftrvthine which is above or beneath the surface. 

In 0 XXT, r. 54 of the C. P. C., the term “land” is 
not declared to be used in any special or restricted 
sense and accordingly it must be presumed that it 
bears its ordinary meaning. It, therefore, comprises 
not only the site on which a house stands but also 
thft building which has been erected upon that site. 
L Ahmad Yae Khan ti. S. K. Bose. (1925) A. I. R. (L.) 

583 

—— 0. XXI, r. 66 (2)—Execution of decree— 
Decree passed against legal representative—Notice 
to settle terms of sale proclamation—Sale—Objec¬ 
tion by judgment-debtor that property is not liable to 
attachment and sale in execution of decree, whether 
can he entertained. 

In execution of a money-decree passed against the 
legal representative of a deceased debtor certain 
property was attached and notice was issued to the 
ludgznent-debtoT under O. XXI, r. 66 (2) of the 0. 
P. 0 .yior settling the terms of the sale proclamation. 


tl99S 
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The judgment-debtor did not appear and the sale 
look place but was not confirmed as the purchaser 
faih'd to pav the balance of the price withm the 
proper time. A fresh proclamation was subsequently 
ordered to issue and the judgment-debtor made 
application alleging that the property attached 
belonged to her and was not liable to attachment ana 
sale in execution of the decree pas.sed against her in 

her representative character; ^ j 

Held, that the judgment-debtor having failed to 
take the objection at the time when the sale pro¬ 
clamation was settled it was not open to her to raise 
it later in the execution proceedings. N 
Ramachandra, 21 K. L. R. 23; (1025) A. I. R. 

-o. XXI, rr. 69, 72, 90—Execution of decree 

-Sale—Inadequacy of price, whether ground for 
setting aside sale—Procedure. 

The fact that the price fetched at a Court-sale has 
since lieen found to he inadequate is not by itself a 
ground for setting aside the sale. Tlie inadequacy oi 
the price must be occasioned by some irregularity 
before tlie Court will interfere with the sale. 

\Yhere a Court is dissatisfied with the highest bid 
at an auction-sale, it might refuse to knock 
pertv down for that amount and might under 
r. 69', C. P. C., adjourn the sale so as to enable a nigner 
bid to be offered. But once the sale is concludea 
the Court is not justified in refusing to confirm u lor 
the mere reason that the price appears to be inadequate 
and tliat certain mortgagees who have 
with respect to the same property but who did 
take any steps to secure a proper price at the auction ^ 
cannot get their decrees satisfied. M Kobpalu Hbn 
r. Gowri Hengsu. 21 L. W. 521; (1925) A.lR^Md 

— - 0. XXI, rr. 71, 84 —Sale-De/a«» frv 

auction-purchaser — Re-sale held after long xnte 
Auction-purchaser, liability of. „uina 

The re-sale resulting in loss for which a defamtihg 
auction-purchaser is responsible must be a 
held in accordance with the law, that is to y, 
must be a re-sale held forthwith in accwdim _ 
the provisions of r. 84 of 0. XXI of the 0. 1 • j'. jjj 

may be that if the delay which occurs ,*®. _%e 

that it cannot possibly prejudice the 
would still be liable for the loss on the re-saie, 
if thcr-si^le takes place after a considerable 
the provisions of the rule are not ,, j «roii 

and the defaulting purchaser re-wlc. 

to make good the deficiency resulting from th ^ j 

O Akgnuv. Mohammad Sajjad Ali Khan, gg q 

261; 2. O. W N. 212; (1925) A. I. R. (O.) 397. ^8 

— - O. XXI, rr. 89, 90 -Execution of 

Sale, application to set aside on of^ 

Application to set aside on dep<^t, 

Application under r. 90, whether mamtainaoi 

Fraud, proof of. aside so 

Where a judgment-debtor applies , og ^nd 

auction-sale both under th® yyt bf the 0 . P- 

under the provisions ofr.9p of 0*^° ^ake his 
C .the CoJrt ought to i r. 9® 

election either to withdraw his aPpR jvdg* 

or to elect to proceed with it, and applica- 

ment-debtor insists upon proceeding g}iofiud he 

tion under r. 90 his under 

dismissed. Where, pendenc^.f^ 

r. 89 is heard and disposed of ^ IjeceSBiinly 

an appUcation under r. 90, it doea not »e 
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follow that the latter application is not maintainable 
A Sarvi Beoam V. Ram Chanuka Sarup. L, R. 6 A. .188 
Oiv.; 23 A. L. J. 760 500 

-O. XXI, rr. 89, 90, 91, ss. 65,151-Con¬ 
tract (IXoflSTJ), s. SO—Speci^c Relief Act (I 
of 1877), s. IS, ill. [a}—Auction-sale — Property burnt 
down after sale but before confirmation — Sale, whe¬ 
ther can be confirmed—Auction-purchaser, rights 
of — Inherent powers of Court, xchen can be invoked. 
An auction sale is valid until it is set aside and in 
the absence of any circumstance vitiating it at its 
inception, the Executing Court has no right to refuse 
to confirm the sale apart from the contingencies 
contemplated in rr. 81), 90 and 91 of O. XXI of the 
0. P. 0., even if by accident or by act of God the 
property has since the date of the sale been destroyed 
by fire. 

An Executing Court has inherent power to refuse 
to confirm an auction-sale if it is shown that it was 
misled by mis-statement or non-disclosure of relevant 
facts or the like. 

But it has no such power when there are no 
equities justifying a refusal to confirm the sale. The 
mere fact that by an accident or by an act of God 
the property sold has been destroyed after the date 
of the sale, does not empower the Court to refuse to 
confirm the sale. 

Under s. 65 of the C. P. C., where immoveable pro- 

e ia sold in execution of a decree it is deemed to 
vested in the purchaser from the date of the 

sale. 

Under a. 86 of the Contract Act. the buyer has to 
bear any loss arising from the destruction or injury 
of the property after the contract of sale has been 
completed. 

Where the judgment-debtor has a saleable interest, 
however small, in the property sold the purchaser 
buys at his ovra risk, and there being no warranty 
that the property will answer to the description given 
of it, the purchaser is entitled to no relief, if the pro¬ 
perty does not correspond to the said description, and 
in the absence of fraud the auction-purcliaser has no 
remedy unless the judgment-debtor has no saleable 
interest at all in the property. 

An auction-purchaser is entitled to claim profits and 
accretions from the date of the sale of the property 
Bold to him and he is responsible for the deterioration 
or loss which the property suffers during the interval 
between the date of sale and that fixed for con¬ 
firmation thereof. 

When certain questions have been removed from the 
jurisdiction of the Court, they caunot be brought 
J*dthin its jurisdiction on the ground that the Court 
has inherent power to do what justice requires for the 
parties before it. N Nizauuddin v. .Icsima 693 

■-O. XXI, r. 90—Execution of decree—Sale, 

whether can be set aside by compromtse between 
^dgment-debtor and decree-holder. 

The rights of an auction-purchaser cannot be affect- 
ed by anv agreement between the judgment-debtor 
and the decree-holder. An auction-sale cannot, there- 
Jnra, beset aside as the result of a compromise ^ 
ween the decree-holder and the judgment-debtor O 
"ADAL Singh V Gur Prasad Singh 

-- 0. XXI, r. 90—Execution of decree-Sale- 

Application to notify encumbrance, rejeettm o; 

Encumbrance proclaimed by Sale O'fficer ^ ^ 

ww Ot inade^ate prict-Irreffulanty-Substantial 




injury- Injunction staying sale, effect oi-Sale held 
after mjunctinn, whether nullity. 

. ‘njunction issued by n Court of competent 
jurisdiction directing that a sale about to be held in 
execution of a decree should be .stayed during the 
pendency of the suit in which the injunction is issued 
has the effect of .stopping tlie .-sale altogether during 
the pendency of the .suit, and if the. sale fake.s place 
in spite of the injunction it is a mere nullitv mid 
cannot be allowed to stand. 

A decree-holder made an application that aceitain 
encumbrance should be shown in the sale proclamation 
relating to certain property Avhich was about to he 
sold in execution. The application was rejected but 
the <lecree-holder prevailed upon the Sale Officer to 
proclaim the encumbrance at the time of the sale. 
As a consequence of Ihi.s proclamation the property 
was sold at a grossly inadequate price: 

Held, that there was material irregularity in llie 
conduct of the sale which had resulted in .substantial 
injury to the judgment-debtor and that the sale must 
consequently be set hside. 0 SiTAPAr Mahabir 

Prasad, 2 0. W. N. 315; 12 0. L. J. 331; (1925) A. I. R 
(0.)424 5 3 2 

-——^ 0. XXI, r. 91-• Execution of decree — Sole, 

whether can be set aside by compromise. 

The only ground upon which a decree-holder can 
apply to have a sale set aside is that the judgment- 
debtor lias no saleable interest in tlie projierty. Theie 
is no provision in the C. P. C. for allowing an adjust¬ 
ment between the parties after a sale has been licld. 
The sale is a solemn aet and llie Court is not compe¬ 
tent to set it aside merely at the request of the parties. 
Pat Sham Naraya.v Singh v. Basdeo Prasad Singh, 
(1925) A. I. R. (Pat.) 702 537 

-0. XXI, rr. 91, 92—5a/e in execution—Ko 

saleable interest of judgment-debtor—Suit for recovery 
of purchase-money, udiethcr maintainable—Auc¬ 
tion-purchaser, remedy of. 

It is, un.er the present Code, no longer open to 
an auction-purchaser to maintain a regular suit for a 
declaration that the judgment-debtor had no saleable 
interest in the property which amounts to a declara¬ 
tion that tho order confirming the sale was bad and 
for setting aside the same and for a refund of 
the purchase-money. 

The only remedy of tho auction-purchaser is by way 
of an application under 0. XXI, r. 91 of the Code. 
Pat Nagendra Nath Ghosh r. Sambhu Nath Paxdey 
3 Pat. 947; (1925; A. I. R. (Pat.) 106 219 

__0. XXI, Y.9Z— Execution of decree—Sale- 

Agreement to set aside sale, and refund purchase- 
money—Suit to recover purchase-money, maintain¬ 
ability of—Construction of document—Compromise- 
Intention of parties. 

After a sale in execution of a decree an agreement 
was entered into between the auction-purchaser, the 
decree-holder and the judgment-debtor whereby it was 
agreed that possession of two-thirds of the property 
sold should be returned to the judgment-debtor and 
that the auction-purchaser should withdraw from the 
Court two-thirds of the purchase-money deposited by 
him lu the meantime, however, another decree- 
holder had attached and withdrawn a portion of the 
monev which had been deposited by the auction-pur¬ 
chaser in Court. The auction-purchaser brought a 
suit to recover two-thirds of the purchase-money on 
the basis of the agreement: 
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Held (1) that the plaintiff's suit bein^ based upon a 
contract arrived at between the parties after the execu¬ 
tion sale had lv:-en contirmed 'vas not barred by virtue 
of the provisions of r. of O. WI of the C. 1 .C. , 
(•■^1 that the intention of the compromise arrived at 
betiveen the parties was tliat two-tliirds o£/he pur- 
chase-monev paid bv the auction-purchaser should be 
refunded to him and that the judgment-debtor was, 
therefore liable to refund that amount to the auction- 
purchaser and to make up the dcticiency caused by 
the attachment and removal ofa portmn of the pur¬ 
chase-money by another <lccrce-holder of the judgment- 

^^In'^construing a compromise the intention of the 
parties should be emiuircd into an<l not what may 
appear on the face of the compromise winch may liave 
been prepar^^cl by some Pleader's clerk of small kuow- 
Udffe and little education. 0 Cira INiasau r. 1-iA!.man. 

2 a \V N 218;(lh^^^ A. Mi. .0.> 104; 28 0.^1:10 

_-O. XXII, r. 2, O. XU, r. ^-Defemlants- 

appellants-Ahatement of appeal—Hnsement-De- 

cluratory 

In the case of defendants-appellants when the 
appeal proceeds on a ground common to all of them, 
the abatement of the appeal as again.st one of the 
appellants has not the effect of causing the appeal to 
abate as against all of them, llie principle of a 
XLl. r. 4, C. P. C.. is applicable to such a case. C 
Upbndra Nath Ghose v. Hhushan Saiiana 970 

_^OiXXII, r. 3 -Death of plaintiff—Substitu¬ 
tion, absence of—Abatement—Defendant notdemand- 

ing abatement, effect of. 

■ An abatement takes place ipso facto if an application 
for impleading the legal representatives of a deceased 
party is not made within the period prescribed by 
law. The question of abatement doss not depend 
upon the opposite party demanding or not demanding 
an abatement. L Kam Gopal r. Har Kishe.n 478 

O. XXII, rr. 3, 12— Ciril Procedure Code 

_^ /Si'S - - - - f - I - - - 
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It is obligaton* upon an appellant to see that the 
necessarv parties to the appeal are on the recora. 
Ignorance of the fact of the death of a respondent is 
no excuse for an appellant’s failure to bring the legal 

representatives of the deceased respondent 
record within the time prescribed by law.^ 

OOBIND SlST.H V. ShASHI SeKH.IR PRASAD SINOH, 

Pat. 153; (1925) A. 1. R. (Pat.) 517 959 

_0. XXII, r. ^ — Mortgage-decree—Appeal— 

Death of one respondent—Legal representatives not 
brought on record — Abatement, extejit of. 

During the pendency of an appeal against a niort- 
gage-deeree one of the respondents, who were all 
members of a joint Hindu family, died and liis 
sons were not brought upon the record within tae 
preserihed period; 

Held, that the respondents being all jointly inter¬ 
ested in the mortgage-decree obtained by them and 
tiie sons of the deceased respondent being necessap’ 
parlies to the appeal, the whole appeal-abat^ as the 
result of their not having been brought ^on the 
record within limitation. Pat Sin'OH v. 

Raohi-nandan Singh, 6 P. L. T. 4ol: i'-o 

(Pat.) 590 

- O. XXII, r. 4, s. Appeal—Death of 

respondent-substitution, absence of-Appeal decrua, 
effect of—Restitution-Objection to appellate decree, 

whether can be taken. . 

A decree obtained against a dead person is a nnuuj, 
and objection to the nature of the decree may oe 

taken in execution proceedings. „acfled 

A joint decree for possession of a house was passe - 

in favour of two plaintiffs and they obtained 
fiion of the house in execution. An appeal was pre 
ferred by the judgment-debtor and the decree wo. 
reversed in appeal. The defendant applied 
8 . 141. C. P. C., for restoration of possession oi we 

house. It was objected on behalf of 
plaintiffs that the other plaintiff had died 
decree of the Trial Court had been reversed hv ^ 
Appellate Court and that the decree of the i-ippe^** 
Court was, therefore, a nullity: \ p 

Held, (1) that the decree of the Appellatf ^ ^ 
having been obtained against a dead Po*’so4 , 
nullity so far as the deceased plaiiRiff was coff ^ 
(2) that the decree^ of _ the Trial Court bemd » J 


■ ■ II* Wp I ^ 

(Act XIV of ISS2), ss. 211, 2I2--Decree passeduwfer 
Code of 1882—Mesne profits, ascertainment of—Pro¬ 
ceedings, nature of—Death of decree-holder—Sub¬ 
stitution, whether necessary. 

Under the C. P. C. of 1882 a proceeding for the 

ascertainment of mesne profits was a proceeding in ( 2 ) that the decree ot me inai^yuxk the 

execution; therefore in a decree passed under decree in favour of both the plaintifls, M not 

that Code such proceedings must be held in exe- appeal having abated against one of them I 

cution and not in the suit. Where in the course of ' ’ ’ ‘ - 

such proceedings one of the decree-holders dies the 
case is covered by r. 12 of 0. XXII of C. P. C.' and 
no substitution under r. .3 of the Order is necessary. 

o V’l.T^iowiTu riftPAJWi Avavt Ppit:in Sis:nw 


w--- 

have been decreed against the other; t. 

( 3 ) that, consequently, the decree of the iriB 
in favour of the plaintiffs still stood » Pg^dani 
no buujiiibuiiuii I. M VA to ^ • IDxccuting CoutI could not^ to til® 

P C Kedarnath Goenka v. Anant Prasad Singh, possession of the house which had been g V ^ 

11925} M.W.N. 313;48M. L. J. 482; (1925) A. 1. R. plaintiffs in execution of their decree. ^■^nL)494 

P C) 117; 41 0. h J. 339: 2 0. W. N. 355; 6 P. L. T. Haq t>. Nazar Abbas, 6 L. 313; (1925) A. A. «• 

W Hnm T, R. 848; 22 L. W. 7; 4 Pat. .507 IP. C.l _ r, .Xndent, 

-O.XXIl, r.4, O. XLl,r. 22-^ in 

death of-Legal representative, substitution\^oT 


1 ^ X-/. V f . V X • X . 

366- 27 Bom. L. R. 848; 22 L. W. 7; 4 Pat. 507 (P. C.) 

482 

O. XXIl, r. 3, O. XXXIII, r. 1 —Pauper plaint- 


/V/\ Ilf It wf • I f I . I X vx t t rxt 

iff, death of—Legal representative, whether entitled 
to continue suit in forma pauperis. 

The legal representative of a deceased pauper 
plaintiff or appellant cannot continue the suit or 
appeal in forma pauperis if he is not a pauper him- 
aelf. M In re A. S. Radha Krishna Aiybr, 21 L. W. 550; 
(1925) A. I. R. (M.) 819 91 

-O. XXM, r. 4—Appeal —Death of respondent 

—Failure fo bring legal representatives on record 
within tint prescribed—Ignorance of death —A 6 afe- 

‘^nti 


a€iUfi oj—Lstyui f« 

Tnemo. of objections, effect of, reiresen- 

Any order that is made brining the ^ ^ jTjjj the 
tatives of a deceased respondent , .-..jLie of 

memorandum of objections will enure f 
the proceedings including the /to^) A. 1* 

Ajimal V. Kosa, 48 M. L. J. 492 . jtS 

R. (il.) 777 , . ; 

_o. XXIII, r. 1 —ilfMfafcen iney of l 

drawal of suit. , . , .«• jioH on 

The fact that a plaintiff’s claim has 
of a mistaken view of the law, is no uw 


/ 
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for pemiitting withdrawal of suit in scrond appoal, 
under 0. XXIII, r. 1, C. R C. C Satindr.v Moih-.n 
Tagokb i’. Bama SfSDARA Devi 512 

-0. XXIII, r. 1 suil'n'ieiit (/ronii'ls," 

Cleaning of —VV’it/u/raa’fi/ o/.s»if. Ifavc for—AIU'nm- 
five cause of action. 

“Other suflicient gromids’’ iu sub-cd. (/») of r. 1 of 
0. XXIII of the (h l\ C. must lu* ejnsilcm (jmens 
with the formal defect in sub-cl. (ni. A (’ourt has no 
power under O. XXIII. r. 1 to grant permission to 
a plaintiff to Avithdraw from the suit wifli liberty to 
institute afreslisuit, in a case where the evidence 
adduced by the defendant is such as to cause the plaint¬ 
iffs suit‘to fail and the plaintiff thereafter asks 
leave to withdraw the suit with a view to institute 
a fresh suit on an alternative cause of action, especially 
after a prayer for anienthnent of the ]>laint to 
introduce the alternative cause of action had been 

refused. , , 

Where a Court in such a case grants leave to the 

E laintiff to withdraw the suit with liberty to bring a 
resh suit it acts Avith gross irregularity in the exei- 
cise of its jurisdiction so as to call for interference 
under s. 115, C. P. C. M Chinna ^ knkatara- 

uatta V. Basdi Veebasaui, 21 L. . -b2: JJ.o) A. I. K. 
(M.)617 

-O. XXIII, r. 1—ll'd/idraieai o/' ^lit imf/i 

liberty to bring fresh suit—Oj'der passed by Appel¬ 
late Court — Appeal, whether lies. nf 

No appeal lies from an order passed by a ^ 

First Appeal under 0. XXIII, i*. I 
permitting the plaintiff to wiUidraw his sm Auth 
liberty to bring a fresh suit. O Bishnunatu r. Kam 

Parshad q ^ 2—Arbitration—Reference dur¬ 
ing pendency of suit-Award, "^Tnn C'dt 

td J adjustment-Procedure-Award set up by de- 

fendant-Amcndment of written statemcnt-tou,t- 

whose -bitreuon 

to a pending suit have refer! ed their a, Jeci- 

intervention of the Court, their 

sion, the parties must be held to haA' J , ^ under 
differences and the adjustment can 

0. XXIII, r. 3 of the C. P. C. , defend- 

Where such an adjustment is set up . under 

ant and he claims a spccilic sum as ‘ 

the award, it is open to the Court to 

ant to amend his written Court to 

award as an adjustment so as ena 

raise and try an ^V<mrt-fees on the 

call upon the defendant to P^^ ^ Chellabam u. 

specific sum claimed by him. ( 19 * 5 ) A. 1. R. 

Ohamandas Kishabam, 18 S. u tt- ^ g1 

VYlll r 3—Coitnsef, traditions and pri- 

vO^es of-Counsd binding on 

^-Compromise out of of Cotni. 

client—Recording of be greatly im- 

The sanctity of t a peraon acting 

perilled if a Court were to P®^^„j„j,Xr)rehen3ion as 
Under no mistake of bo to^all intents and 

to his capacity to contract subsequently 

appearances had entered into a j;on reservation 

to resile therefrom by had been made at 

of the existence of which no Antered into. To 

the time when the contract . which he had 

Hold such a person to law principle 

ttwde ia merely to 9pply ^ ^ 
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lIuU a person's iiitentinu isto bo ascertained from liis 
acts, and the Courtis nut concerned to enquire Avhat 
the uncommunicated mental ]'rocesscs may liave been 
Avhich at tiie mat<*rial time were (‘xerc-ising hi.s mind. 

The rights, jirivileges and nbiigation.sof an Advocate 
of tlie Calcutta High Court are, and since its 
fouudatii>n have been, llie same as those of Counsel 
culiflcii to pra<'lis(‘in wlial is now tlie High Court of 
Justice in Knglaud. 

The authority of an Advocate remains the same 
Avhollior he ap|K-:irs as ('ounscl in tlie High Court or 
in Courts suliurdiiiate thereto. When Counsed appear 
in Courts «>ther than the High Court they carry Avith 
them the traditions and privilcge.s of their profession 
and the sanctions of their high calling. 

All Advocate of the Higli Court in the course of 
conducting a case is clothed Avitli authority to com¬ 
promise a suit ill Avhieli he has lieeii retained as Counsel. 
A compromise eiiteied into by Counsel would be valid 
and binding upon the parties even although it had 
been effected contrary to the express intentions of the 
client, unless tlio proliibition has jireviously been com¬ 
municated to tlie otlier side. Such a compromise 
should ill a jn-oper case be recorded in the manner 
prescribed in r. 3 of 0. XXIII of the C. I . C. 

In considering Avliether such a settlement has been 
arrived at as would justify the Court in jiassing a 
decree under O. XXIII. r. .1 of the C. P. C., the 
question as to Avhieh the Court lias to be satisfied is 
not whether the order was a linal order or a perfected 
order but Avhetlier it was an agreed order. But a 
Utimint is not entitled ex debito justiti(Z to an order 
under the rule or to a decree in a suit brought to 
enforce a comiiromise effected by Counsel merely 
because the Court is satisfied tliat Counsel in bringing 
about the settlement possessed authority as Counsel 

in that behalf. 1 *1 ► •* i, „ 

Whether or not the Court is satisfied that a suit has 

been adjusted bv an autliority. agreement or com¬ 
promise Avhich the Court is hound to enforce must 
depend upon the circumstances of each case. 

The apparent authority of Counsel who is retamed to 
conduct a suit to bind his client by his admissionfl 
mid acts is restricted to acts and admissions in Court, 
mid such acts and admissions out of Court do not bind 
Ihe client unless in font they are authorized by the 
rlicnt or by his agent duly authoii^ed in that behalf. 
Tl.V nature of the dutv which an Advocate accepts by 
imdertaking to appear for a client indieates that he is 
clothed with authority to bind his client only Avhen 
hVisin fact engaged in the actual management of 

‘‘'Vcompromise effected by Counsel out of Court and 

not assented to by the client 1.S only binding upon the 

dtnt if it Avas expressly authorized or is subsequently 
r^ilhv the client or by his agen authorized m 
♦kaf C Aska^as Cnoi TiiAL v, I. Ry. Co,, 89 

C W. N. 560; (1925) A. I. R. (C.) 696; 52 C. 386 413 

O XXIH r. 3, s. 89, Sch. \i—Appeal-Arbi^ 

^A rZn rp^pvence to. without hitervention of Court, 

' i an validily of - Award, 

iZthef cin be treated as adj^tnient of dispute- 

Uherent power of Court to ref use to allow appeal 
inrtcre/a ^ “Anw other law tn 8. SO, 

nf—lnterpretatinn of Statutes—Marginal 
Ter w referred l-Duty of Judges. 

XurthSataventioa ol the Court, the Court uruy 
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on the application of any party stay the hearing of 
the suit, and on an award being subsequently made 
act on the award if it finds that it is (*therwise valid, 
treating it as an adjustment of the suit. There is no 
reason whv when an award is brought to the notice of 
the Court' in a pending suit, it should not try the 
issue whether the award is not binding on the parties 
under the general principles of the law of contract by 
a proceeding under 0. XXIII, r. 3 of the C. P. C. 

Per U’ais/i. J.—Forbearance to sue and forbearance 
to take definite steps to enforce legal rights are ade- 
(luate consideration to support an agreement, 
particularlv an agreement where there are mutual 
considerations and both the parties intend and agree 
to make an end of their dispute. 

The High Court has an inherent discretion to decline 
to allow an appellant to prosecute an appeal the 
moment it is satisfied that the appellant by his solemn 
act and deed testitied to by his signature, for what he 
considered adequate consideration, has expressly 
abandoned his right and undertaken to withdraw his 
appeal. 

Per Kanhaiya Lai, •/.—The procedure provided by 
Sch. II to the C. P. C., is by no means the only 
manner in which an award can be enforced. The 
language of s. 8‘J of the C. P. C. does not exclude the 
applicabilitv of 0. XXIII. r. 3, or any other portion of 
the C. P. C., to an arbitration. The failure to adopt 
the procedure provided by Sch. II of the Code de¬ 
prives a party of his right to claim advantages which 
that Schedule gives. It does not deprive him of his 
right to enforce the contract embodied in the award 
otherwise, unless the subject-matter of the reference 
has meanwhile been disposed of by suit. Where dup 
ing the pendency of an appeal the parties refer their 
dispute to arbitration and an award is made by the 
arbitrator and is carried into effect, the award must 
be treated as good so far as it operates as a com¬ 
plete accord and satisfaction of the decree under 
appeal. It makes no difference whether such a settle- 
meat is a direct settlement between the parties 
themselves, or made by a third person to whom the 
parties have referred their dispute as arbitrator. 

Per Mulcerji, J. —The words "any other law for the 
time being in force" in s. 89 of the C. P. C., do not 
refer to the Schedules appended to the main Code of 
Civil Procedure. 

A compromise is the direct result of an agreement 
between the parties. Rule 3 of 0. XXIII of the C. P. 
C., must, therefore, be taken as directed only to cases 
where the parties have agreed that the Court should 
decide a matter between them in a particular ,way. 
An arbitration cannot come within the purview of r. 3 
of O. XXIU. 

An award which has been arrived at by a reference 
of the subject-matter of an appeal to arbitration pend¬ 
ing the appeal cannot be recognized as an "adjust¬ 
ment by lawful agreement" by the parties to the 
appeal or as a "compromise” within the meaning of 
r. 3 of 0. XXIII of the C. P. C. If both parties 
accept the award, there would be no difficulty in the 
acceptance of it by the Court. But then the award 
would be accepted not as an award but as a document 
embodying what has been accepted by the parties as a 
proper basis for the settlement of their dispute. A 
Gajbhdua Sisqu V. Dukga Kumari, 23 A. L J. 361; 
(1925) A. I. R. (A.) 503; 47 A. 637 7 6 8 

- O. XXIII, r. 3, O. XXXIV, r. S—Execution of 

decree— Uonty-deerce creating charge on land — 

PtQree, yihtther can U executed—^inai deci'ec, 


whether necessary—Compromise decree—Terms not 
relating to suit, whether can be enforced. 

Where in a suit for money, a decree is passed 
creating a (diarge on certain properties, the provisions 
of O. XXXn’ of the C. P. C., do not apply to the 
case and the decree is capable of execution without 
the necessity of having a final decree passed in the 
matter. 

Where the terms of a compromise decree which do 
not relate to the suit appear either directly or in¬ 
directly as considerations on which the settlement 
of the* claim is based, such terms may be considered 
as part of the decree and executable with it; and 
the whole compromise decree is enforceable in exe¬ 
cution proceedings without a separate suit. M Rama- 
SAWi Nayadu r. K. N. S. Sudbaraya Thevar, (1925) M. 
W. N. 525; 49 M. L. J. 490; (1925) A. I. R. (M.) 1101 

648 

- 0. XXIX, r. 1— Suit by Corporation—Plaint 

signed and verified by authorized agent, validity of. 
Rule 1 of 0. XXIX of the C. P. C., does not contain 
a mandatory nile, and if a person who has signed and 
verified a plaint on behalf of a Corporation is the duly 
authorized agent of the Corporation and is acquainted 
with the facts of the case, there is no irregularity in 
the signature or the verification. L Allen Broihers v. 
Aruri Mal Khanna, (1925) A. I. R. (L.) 338 5 4 6 

- O. XXX, r. 3 —Suit against partners of firm— 

Service of summonses. 

Order XXX. r. 3 of the 0. P. C. has no applicatmn 
to a suit which is not brought against the partners m • 
the name of their firm but against them in- 
dividualh'. C Ajit Kumar Shaha v. Mritunjoy KundO 

489 

-O. XXXII, r. 3 (4), s. 99-Minor defendant 

—Guardian ad litem appointed by Court—Notice to 
minor, absence of, effect of—Irregularity—Decre^' 
whether binding on minor. See C. P. C., 1908, s. 99 

294 


- 0. XXXII, r. 7— Compromise entered intoon 

behalf of minor—Leave of CouH, absence of, ^ff^* 
of—Guardian refusing to be bound by compromise 
before leave granted —Compromise, whether bindtno 
on minor —Decree passed on compromise — Leave of 
CouH, whether can be presumed. 

A compromise entered into on behalf of a minor 
without the leave of the Court is a nullity. , 
The mere fact that a decree has been passed m 
terms of a compromise does not necessarily justuy ^ 
inference that the Court granted leave on be^lf of ® 
minor party or that it was satisfied that the com¬ 
promise was for the benefit of the minor. 

Where the guardian of a minor enters into a com¬ 
promise without the leave of the Court but 
his mind before the leave of the Court is grtmtw, tn 
compromise cannot be forced on the minor. A Gi^ 
Dei V. Vaish Motor Company, 23 A. L. J. 523; 

A. 390 Civ.; (1925) A. I. R. (A.) 570 

-O. XXXII, r. 7— Compromise of mt—Mwor 

and major parties—Leave not obtained—Adult pa 
ties, whether affected. t _ 

Order XXXII, r. 7 (2). contemplates the ^ » 

minor on one side ranged against adults on tJie 
as regards the matter of compromise of a suit. . 
have no reference to the effect of any comp 
between adults although a minor ^i^X. ^ ® l-w 
the suit, which must be governed by i>*rA 

aud not by O. XXXII. r 7 (2), O F 0 C Ta«o 
Dasi V. ScRENDRA Nath Mitra, 41 0. D. 

W. N. 597; (1925) A. I. R. (C.) 868 
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—;- 0. xxxn, r. 7- .1/ inor—enteytd 

intoby guardian, whether binding on minor —5(Ihc- 
tion of Court —Concealment of material fact.*. 

A minor will be bound by a romi)roniise decree 
which is entered inti) on his behalf by his jfuiirdian, 
and which has received the sanction of the Court. 
But, if it is found that the facts were not properly 
placed before the Court by tlie guardian at the time 
when the Court sanctioned the compromise on behalf 
of the minor, with the result that while the minor 
received no benelit, but on the contrary lost heavily, 
his guardian did receive some benelit for himself, the 
compromise decree is vitiated and does not bind the 
minor. For, it is the duty of a minor’s guardian to 
place the Court in possession of all essential facts, and 
any concealment of material facts will amount to fraud 
on the Court, because the Court must be put in a 
position to form an opinion whether a compromise 
ought or ought not to be sanctioned. 0 L.vl IlfsHcsPAT 
Singh v. Lal Kedar Nath Singh, 12 0. L. J. 366; ^11)25) 
A. I. R. (0.) 512 804 

- 0. XXXIII, r.1,0. XXII, r. S -Paaperp/aiat- 

dtatk of—Legal representative, whether entitled 
to sue in forma pauperis. 

The legal repesentative of a deceased pauper plaintiff 
or appellant cannot continue the suit or appeal in 
forma pauperis if he is not a pauper himself. M /» rc 
A. S. Radhakrish.na Aiyar, 21 L. W. 550; (1025) A. I. 
R, (M.)819 91 


■-0. XXXIII, rr. 1, S-Application for leave 

to sue as pauper—Plaintiff possessed of property, 
whether can be granted leave. 

Plaintiffs who were minors applied for leave to sue 
in forma pauperis to set aside an alienation by their 
father of joint family property. It was found Ibat 
there was a share of property which had not been 
transferred at the time when the suit was filed : 

Held, that unless it could be proved that it was 
impossible for the plaintiffs to obtain funds on the 
security of the property which belonged to **' 
could not be said that they were paupers and they 



(1925) A. 1. R. (A.) 547 

■ — - O. XXXIV, r.t—Jurisdiction of Court over 

land outside jurisdiction. . , 

Order XXXIV, r. 1, of C. P. C.. enacts a rule of 

procedure and cannot be invoked to extend 
tion. B Franlal Tribhuwand 'S v. Goculdas Damodar, 
27 Bom. L. R. 570: (1925) A. I. R- (B.) 333 92 

--0. XXXIV, rr. 1, S-Hortgage 

moirigagee,whethernecessai’y party oale in 

tion of mortgage-decree— Auction-purchaser, p 

JU a sale in execution of a 
purchaser acquires the rights of both mortpg 

mortgagee. As purchaser of the later 

tion he is entitled, if he 'dishes, ;o redeem a lat^ 

mortgage or as purchaser of the l ights of 
gagee, he can claim priority over tbe later mortga« 
by electing to stand in the shoes of the p 

.A .prior mortgages or a Purchaser of 
under the mortgage is not a no 

suit on the subsequent mortgage, as he mVxdo 

obligation to redeem to keep his rights alive. N Ya^do 

{Uo V, Aurit Rao 
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-0. XXXIV, rr. 2 and 3 —Foreclosure decree, 

prcliminan/ and linol -Costs of suit, whether iyi- 
cluded - Mortgagee, whether entitled to recover costs 
fmm mortgagor. 

The words “such iiaymcnt” inch (d) of r. 2 of 0. 
XXXIV of the C. P. C, must be interpreted to mean 
payment of iho amount due as declared by the 
preceding clauses, and within the amount so declared 
due are included the costs of the suit. V'hcre, there¬ 
fore, a jireliminary decree for foreclosure is passed 
under this rule the foreclosure is to take place in 
lieu of the principal and tlie interest on the mortgage 
as well as the cost.s of the suit, and under cl. (2) of 
r. 3 of the (hder the final foreclosure must be 
declared to take place in lieu of the entire mortgage- 
money plus the costs of the suit. After a final 
foreclosure decree has been pa,ssed in terms of r. 3 of 
0. xxxn', the mortgagee is not entitled to recover 
the costs of the suit separately from the mortgagor, 
O Lal Ram Pauka.sh r. Janki Prasad, 12 0. L. J. 91; 2 
0. W. N. 203; (1925) A. 1. R. (0.) 351 2 0 3 

- 0. XXXIV, rr. 2, A—Mortgage suit — Decree, 

fomn of—Interest pendente lite.a/id future infere.st, 
direction to pay—Construction of judgment—Future 
interest, meaning of. 

Under rr. 2 and 1 of 0. XXXH' of the C. P. C., 
where in a suit for .sale tiie plaintiff succeeds the 
Court must pass a decree either ordering an account 
to be taken of what will be due to the plaintiff for 
principal and interest on tlic mortgage and for his 
costs, if any, awarded to him upto the expiiy of the 
davs'of grace, or must pass a decree declaring the 
amount so due and the decree must further direct that 
in default of payment within the period of grace the 
mortgaged property be sold and the proceeds, after 
defraying e.xpenses of the sale, applied in payment of 
what is declared due to the plaintiff together with 
subsequent costs. Under these rules the Court has 
power to direct not only payment of the principal 
and interest on tiio mortgage upto the expiry of the 
davs of grace but also payment of subsequent 
interest that is to say, intere.st up to the date when 
the nroiWrtv is sold and the claim realized. 

in a mortgage suit the plaintiff is entitled to 
interest at the bond rate from the date of the suit 
till the date fixed for payment unless the Court for 
nnvsDCCial reason thinks lit to reduce the interest 
dnVinc this period. On default the decree-holder 
is entitled to the Court rate of interest from the 
dale fi.Ncd for payment till the date of actual 

^^lll^a^^mortgage suit the plaintiff claimed that an 
account be prepared of the prmcipal amount and 
interest due under the mortgage-bond and that a 
Irlm-tLc^e decree be passed for a certain sum besides 
Sd futore interest till the day of realization 
at the rate of interest entered in the bond. The suit 
was decreed and the judgment concluded as follows:-- 
.flLce it is ordered th.it the suit be decreed with 
eSm Defendants to paj-up the decretal amount 
wUhin six months. In default the mortgaged property 
'^•11 ki crtiH Riibiect to the encumbrance mentioned 
Solf As^he iiterest has swelled to an. abnormal 

Se. bteres? at 6 per cent, per annum from this 

‘‘“//eid’(irthat“the exprSn "future interest" in 
1 .^ • Hmnftnt meant interest from the date of the 

fad that the worda “date of payment” meani 
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the date of actual realization so that the effect of the 
judgment \vas that interest at the rate 
per annum had 

decree till the date of actual realization; • 

(21 that an order for the payment of mteicst 
between the date of the suit and date of the ^lec'-ee 
was imulied in the opening words of the concluding 
portion" of the judgment which meant that the su t 
as hud in the plaint was decreed with costs subject 
to the reduction of the rate of interest as specified 
n the udgment. Pat Rauhakishux Chamaria r 
Zalim yk-GH 2 Pat. L. R. Mo; (1920) A. I. R. (PaO 
455; 6P. L.T.459 

_Q XXXIV r. 3 — Lhnilation Act (IXof lOOSjt 

I '\rt lSl-"The day lixed," meaning of— 
Application /or final decrec-Period M 
extension of—Papers ordered to be filed-Fiii>li 

appiicettiou— 

The words “the day fixed” in sub*r. (2) of r. 3 of 
0 XXXIV of the 0. P. C. refer to the day faxed 

under the preceding sub-rule and 

day to which payment may be postponed under the 

^^Whe°re^an^^applicatiou for a final decree is made 
within time and it is ordered to be filed as time for 

payment has been extended, the order cannot be 
construed as amounting to a dismissal of the appuca- 

^^°Any subsequent application for the making of the 
decree final on default of payment within the time 
extended is meant only for the purpose of continumg 
the proceedings on tlie original application and is 
not governed by Art. 181 of Sch. I of the Limitation 
Act and there is no limitation provided in respect of it. 

N SCNAJ., a!l25) A. I.R.(N.) 281; 21 N. 

L. R. 47 

_0. XXXIV, rr. 5, 6—Mortgage, simple—Suit 

for sale— Compromise, decree based on—Personal 
liability of mortgagor, whether affected—Costs, 

liability for. . , v* 

During the course of a mortgage suit bipught on 

the basis of a simple mortgage ivhich provided for 
the personal liability of the mortgagor a compromise 
was arrived at bv which the mortgagee agreed to 
accept payment of the decretal amount by instal¬ 
ments the whole to be recoverable in default of 
payment of any instalment. The mortgagee obtained 
a preliminary decree on the basis of the compromise 
and default being made in payment the preliminary 
decre'* was followed by a final decree for sale under 
r 5 0. XXXIV of the C. P. C. The sale-proceeds of 
the mortgaged property did not satisfy the decretal 
amount and the mortgagee made an application for 
a personal decree against the mortgagor under r. 6 of 
O^XXXIV: 

Held (1) that the compromise having been entered 
into in connection with a suit for sale merely 
modified the terms on which a decree for sale would 
otherwise have been passed and that the mere fact that 
the mortgagor's personal liability was not mentioned 
in the compromise did not put an end to such 

liability; , , , , . ^ 

(2) that a preliminary and a final decree having been 

passed in accordance with the compromise and neither 
party having appealed against them or contested the 
correctness of the procedure adopted by the Court it 
waa pot open to the mortgagor to contend that the 

decree could not have been passed on the 
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basis of a compromise which provided for payment 
bv instalments; 

’(3) that there was, however, no antecedent habuity 
for costs under the terms of the mortgage-deed and 
that the mortgagors personal liability not having 
been declared bv the decree in respect of the costs, the 
mortgagee was not entitled to recover the amount of 
the costs from the mortgagor personally. O bRi Ram 
r. Si'RAJ Bali 

O. XXXIV, rr. 5, ^0-Mo}igage suit—Decree 


for sale—Final decree—Costs incinTed in execution, 
whether can be added to mortgage-money—Mortgagee, 
personal liability of. j. 

There is no provision in r. 5 of 0. XXXIV of the 
C. P. C. that costs incurred subsequent to the passing 
of a final decree for sale on a mortgage should also 
be added to the mortgage-money. The scheme of the 
rules is that the mortgaged property is liable for 
the costs properly incurred even subsequent to the 
preliminarv decree, but it does not follow that all 
kinds of costs which are incurred after the final 
decrea are to be added to the mortgage-money. 
Rule 10 of the Order contemplates that when the time 
for final adjustment arrives the Court has to add to 
the mortgage-money such costs as have been pro¬ 
perly incurred since the decree and till the time of 
actual pavment, but the costs mentioned in the role 
are costs which are properly incurred in the suit m 
carrying out the directions contained in the decree 
and* do not include costs incurred in sub^quent 
objections to execution proceedings or in appeals from 
orders pasted in execution. These costs are incurrea 
in proceedings separately numbered and treated as 
quite distinct and independent from the suit itseu. 
Costs awarded in subsequent proceedings or m 
appeal from such proceedings must be separately 
taxed and realized by separate execution against tn® 
mortgagor personally. A Het Ram v. Rajah _ 
Prasad Sixgh, L. R. 6 A. 530 Civ. 829 

-0. XXXIV, r. S—Mortgage suit—De^ee f^ 

sale—Liberty to apply for personal decree, effect oj. 
Where in a decree for sale of a mortgaged 
liberty is given to the plaintiff to apply for » P®«^» 
decree for the amount of the balance due to him Miw 
the sale of that property, this does not ^mply that o 

application a personal decree must be 'Ce 

question of limitation remains open and has to do 

decided at the prefer time. O Bibi q-io 

Nath, 12 0. L. J. 372; (1925) A. I. R. (0 )46* JIO 

-O. XXXIV, r. Maintenance 

ing charge upon certain properties—EMCUtum j 
decree—Propei'ties charged, whether can be^ta. 

It is not necessary that in every erty 

sought to enforce a charge upon 
the person for whose benefit the charge wM , ^ 
inus? resort to the pre^edure for e^orae^nt of clauB^ 
under a mortgage laid down in O. XAJi-t 

^Haintiff obtained a decree declaring ^he 

entitled to a certain to the 

defendant and that certain properties J 

defendant were charged plaintiff 

allowance. In execution of this deer guin • 

made an application for the recovery o counhl to 

on account of arrears of 5”^ee Taitlcr 

sell the properties charged under the 
to enforce payment qf the amount due . V the. 
Held, (1) that fithough the toee ob^ d y ^ 
plaintiff was declaratory m form n was 
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execution the object of tlie deoreo being that main¬ 
tenance aliould be recoverable l\v tin* plaiulilT without 
her having to bring a fresh suit for the purpose : 

(2) that the decree obtained by the })laintitT being a 
money-decree the interest of the judgment-debtor in 
the properties charged with the payment of the main¬ 
tenance allowance could be sold in execution of the 
decree, and that the provisions of r. 11 of (). XXMV 
of the C. P. C., were not applieable to the ease. Pat 
Hari Sankar Rai i’. Taj*ai Knut, 4 Pat. 6S)3; G P. I>. T. 
803 923 


-0. XXXVII, r. “i-Limitation Act iJX of 

1908), Sch. I, Art. 5~Suit on negotiable instruniotl 
—Summary procedure—Admission of plaint- -Liini- 
tation. 

Article 5 of Sch. I to the Limitation Act of lfl08 is 
not applicable to suits under 0. XXXVII of the 
0 P. 0. C Rouixura Nath Dctt v. Aimi-L Aii.\i> ct 
Co., 29 C. W. N. 689: 41 C. L. J. 308; A. I. R. 
(0.) 781 400 

-0. XXXVIII, r. 5-Attachment before judg¬ 
ment—Agency Courts, p7'opcrtjes in the jurisdiction 
of—Agency Rules, jt. 10 (4). Power to attach at 
instance of Court outside Agency Tracts. 

A Court acting under the C. P. C., has no jurisdic¬ 
tion in a suit pending before it to attach before 
judgment properties situate iu the Agency Tracts over 

which it has no jurisdiction. 

Under the Agency Rules for the adniinistralion of 
the Agency Tracts, there is no power in the Agency 
Court to attach properties before judgment at the 
instance of a British Court situate outside the Agency 
Tracts. M ZrnsDA Beoam Saheiu r. Komuann^ 
Kanniah, 48 M. L. J. 680, (1925) A. 1. R. (M.) 1100 4o0 


-- 0. XXXIX, r. '{^Temporary injunction, when 

can be ararited. . . 

Before a Court is asked to issue a temporary injunc- 
ion the application must show that the requiremen s 
'f 0. XXXIX. r. 1. C. P. 0., must be fu hlled, vu'., that 
here is a risk of the property being damaged ('r the 
creditors being defrauded. O Ahmad Mujtaua Khan 

PiRTHiPAL Singh , > 

-O. XL, r, 1 -Receiier, appointment oj—Uis- 

cretion of Court, how to be exercised— Appointment, 

when to be made. . ... k/. 

The jurisdiction to appoint a Receiver niust not be 

ixercised lightly but should be exercis'ed 
autiously. The relief by way of appohitment of a 
Jeceiver is not one ex debito justiti^ but on 
8purely within the judicial discretion of the to ut, 
rhe power should not generally be e-xercsed as a 
natter of course, and it is not a reason foi allow ng . 
in application for the appointment of 
t could do no harm to appoint a Recei\ _ 
ippointment of a" Receiver is in f “ J 

;or the most serious consideration, . 

■aking possession at the instance P, . to the 

36 doing wrong, in some cases, irrepa , 
iefend^t. For^if the plaintiff "'ere to ail^m 

sstabhshing his right the Court ma> ‘’A ^ndant 
mterference have caused mischief t j-ty 

for which the subsequent restoration of th p 1 

may afford no adequate compensation. .. ,,i-- «ose 

Before appointing a Receiver in any particular ^ 

the Court must take tho whether 

the case into consideration and then dw p 
t would be just and convenient to appo ^ 

L QdeDWABA PaBBANDHAK COMUITTBB V. ggg’ 

I L. 0. 5U; (1925) A. 1. R (L-) 349; 6 L. 74 


- -- -—- 0, XLl, r. by two plainti^'s, 

<ikmissal of—Appeal by one- Suit decreed by Ap- 
pellatc Court in favour of appealing plaintiff—\o)i- 
fippcaling plaintiff, whether entitled to decree—Dis¬ 
cretion of Court — Appeal, second, whether lies. 

A suit to recover certain properly was brought by 
two plaintiffs, but was dismisscrl by the Trial Court. 
Only one of the plaintilT.s api)cale{l describing his 
ap)x»al as being one under 0. XLI, r. 4 of tlie C. P, C. 
The Appellate Court decreed the suit so far as the 
appellant was concerned Init did not j)ass a decree in 
favour of the plaintiff who had not appealed : 

//e/d, that the matter was within the discretion of 
the Appellate Court and that that Court liaving 
exercised its discretion in refusing to pass a decree 
in favour of the non-appealing plaintiff, no second 
appeal lay against that decree at the instance of the 
latter, ina.smucli as the lower AjipclJatc Court was not 
bound to pass a decree in liis favour &imj)ly because 
his title had been made out. A Jai Narain Singh r. 
Man’DHai Singh, L. K. G A. 495 Civ. 535 


-O. XLI, rr. 10, 22 (4)—Letters Patent (Mad.), 

cl. l.j ■■ Limitation -let (IX of I'JOS), s. .5—Appeal — 
Security for costs, failure to furnish—Dismissal of 
appeal—Cross-objections, whether can be heard— 
Appeal from Original Side—Cross-objections, nature 
of — Limitation—Delay—Extension of time-SuTji- 
cient cause. 

Where an appeal is dismissed on account of the 
failure of the appellant to furnish security fur costs as 
directed by the Court, a memorandum of cro.ss-objec- 
tions, tiled* by the respondents pending the apja-al can 
still be dealt with as a substantive aj)pcal and disposed 
of after notice to the ])arlics. 

Order XLI of the C. P. C.. has no application to 
appeals from the Original Side of the High Court. 
Such ajipeals are provided for by cl. 15 of the Letters 
Patent of the Madras High Court. A memorandum of 
cross-objections liy a respondent in sueli an apjieal 
must, therefore, be treated as a substantive appeal and 
must’ be filed within 2U days from the date of the 


'where, however, a respondent is misled by the rules 
id practice of the Court, and tiles a memorandum of 
uss-objections beyond the time for filing the appeal, 
e delav in tho presentation may be excused under 
T of the Limitation Act. M Hhimasenarow v. Venu- 
u-am McdalvIS M. L. j. 384; (1925) M. W N. 190; 
L W. (572: (1925) A. I. R. (M.) 725; 48 M. 631 443 

_0. XLI, r. 22 —Appeal filed by one defendant 

- Cross-injections by co-defendant, whether can be 
entertained. , » , . 

Where a decree is passed against two defendants, 
e interest of one of wliom is adverse to the other, 
irl <'ne of them files an appeal against the decree 
,t. mere fact that in his appeal he urges grounds 
liicii support the claim of the o her defendant 
is not diUtitle the latter from filing cross-objec- 
to the appeal putting forward grounda m 
innortof hisown claim. Such cross^objectmns are 
Sv filed under r. 22of 0. XLI of the C P. C.. 
Jmust be entertained. C Mo^n Gnoea 

Co-operative Hindustan Bank, 29 C. . N. 784, 
925^ A. I. R. (C.) 973 866 

0. XLI, rr. 23, 25, s. 151-5m| decided m 

merits-Appeal-Hemand order, legality of-Pro- 

aS should not be remanded for re-trial when the 
rial Court has really disposed of it on the merits. If 
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in suoli a case the Appellate Court considers that it 
ou"ht to have a iinding on some issue or issues 
which the Trial Court has not docided. it can always 
remit issues under 0. XLI. r. 25, of the C. P. thut 
it is not legitimate for an Appellate Court to send 
back a case from its lile merely because it differs 
radically from the conclusions of the Court below on 
the fiicts or because it considers that the discussion 
of the evidence in the Trial Court’s judgment is 
inadequate. 

A preliminary decree was passed in a redemption 
suit and thereafter the Trial Court went into the 
accounts and holding that the mortgage} had not 
kept complete or elear accounts accepted the accounts 
filed by the plaintiff which were prepared on the basis 
of the 'Patwaris \*{i])(iYS. On appeal the Appellate Court 
thinking that the Court of Urst instance had not gone 
properly into the accounts and had decided the cast; 
in a suininarv and unsatisfactory manner remanded 
the case witli the direction that the accounts should 
be gone into again and that the objections advanced 
by the mortgagee should be decided after framing 
issues as regards them: 

Held, that it was the duty of the Appellate Court to 
go into the (piestion of accounts itself and to tiud out 
what amount was actually due to the plaintiff on tlie 
evidence that was before it. and that it had no power 
to rcni^nd the after Ihc lirst Court had jilrcndy 

expressed its opinion clearly on the reliability of 
the account books produced by the mortgagee. A 
Lakhan SiNiiH V. Bauu Ram, 23 A. L. J. .021 

O.XLI. r. 27-Appeal—Addilioiiul eiidence, 
■ ^.*..1 *• > 


1OT)IAN OASES. 


[1925 


when can be taken—Fresh eridcnce, discovery of, 
effect of. 

An Appellate Court has no jurisdiction to admit 
fresh evidence merely on the ground that the evidence 
had been discovered by one of tlie parties to the 
litigation under circumstances which would warrant 
an application for review of judgment under 
0 XL\ 11, r. 1 of the C. 1’. C. A Baldeo Ram v. Kus 
Kus Ram, L. R. 6 A. 303 Civ. 586 

O. XU, r. 33 — Appeal — Decree, whether can 


Civil Procedure Code—1908— contd. 

both as against the zemindar and as against the 

tenants: , 

Held, tlv.it the tenant.s-defendants not having 
appealed from the decree of the Trial Court, it was 
not compeleiU to the Appellate Court to dismiss the 
plaintiffs suit as against them, inasmuch as the 
Iinding of the Appellate. Court that the lands were 
included in the assets of the ^cmiadari was not 
inconsistent with the decree which the plaintiff had 
obtained in the Trial Court against the tenants-defond- 
ants. M Malyala Sit.ayya v. Venkata Kumara 
Muiipathi Sl'SYA Row, 48 M. L. J. 577; (1925) A. I. R- 
(M.j 771; 22 L. \V. 37(i; (V.m) AI. W. N. 730 99 

-- O. XLh r. 33—Decree against some defend¬ 
ants —A ppcal— Decree, whether can be passed against 
defendants who were absolved by the Trial Court. 
Where a jdaintiff obtains a decree against somew 
the defendants in the suit and no decree passed 
against the other defendants, but on an appeal by the 
judgment-debtor defendants the Appellate Court 
comes to the conclusion that the decree should have 
been against the defendants who liave been absolved 
from liability liy the Trial Court, and not against the 
defendants-appellants, it can apply the provisions oi 
O. XLI, r. 33 of the C. P. C.. to give appropriate relief 
to the plaintiff. A Kanji AJall c. Di’RGA 
A. L. J. 501; L. R. G A. 34G Civ.; (1925) A. 1. R. (Av 

555; 47 A. 597 

-O.XLIII, r.1 (d), O. IX, r. 13~Application 

to set aside ex parte decree— Order, conditional—- 
Condition not complied with— Consequent aismiasa 
of application—Appeal from which order lies. * 

0. l\ C., r.JOS, 0. IX, R. 13 . >1 ’-f 

O. XLIII, r. 1 (w), o. XtyM, rr. 4 , J 


be modified in favour of a person not party to 
appeal. 

I nder 0. XLI, r. 33 of the C. P. C. a decree cannot 
be nioditicd in appeal ill favour of any person unless 
he is a party to the appeal. N Yado Kao r. Amrit 
Kao 

-O.XLI, r. 33— Decree against two sets of 

defendants—Appeal by one set—Decree, whether can 
be set aside as against defendants who have not 
appealed. 

It is possible that within the ambit of an estate 
there may be raiyatwari holdings, and in such cases 
the zemindar collects the amounts due to the Govern¬ 
ment only as an agent for the Government. 

An inamdars right to both varams is not incon¬ 
sistent with the lands being a part of the zemindari. 

In a suit by an iiiainddr against a zemindar for 
a declaration that his lands were not part of the 
estate of the zemindaH and against the tenants in 
possession of the land for a declaration that they had 
no occupancy rights, the Trial Court held that the 
inams were excluded from the assets of the zemindari 
and that the tenants had no occupancy rights. On 
appeal by the zemindar alone, on a finding that the 
lands were included in the assets of the zemindari 
the Appellate Court reversed the finding as to occu¬ 
pancy rights also and dismissed, the plaintiff's suit 


Review of judgment on ground of discovery of 
evidence — Appeal, grounds for—Objection that n 
ei'ideacc does not refer to property in dispute, 
ther can betaken—^ew case, whether con best y 

in review. , - i 

The right of appeal conferred by 0. /' 

(w) against an order allowing a review is n 
unlimited right but is subject to the conditions 
down in r. 7 of O. XLVII of tlie Code. „«v,ind 

A review of judgment was granted 
of discovery of new and important evidenc 
the party applying for review could J tpuq 

exercise of due diligence have discovered earn - ^ 

neiv and important evidence consisted of a ^rder 
copy of a sale-deed. In an appeal against p, 

allowing the review it was contended that 
clear on the face of the sale-deed that it r 
the property in dispute; the 

Held, that the objection did ^ %me 
scope of r. 7-of 0. XLA II of the C. not 

consequently the order allowing the review 

A party ought not to be 

a case which was never raised at tnew Sabas 
which no evidence was adduced. , p:-. (1925) 

V. Raruati, 23 A. L. J. 534; L. R. G A. 454 Civ; > 

A. 1. K. (^A.) 552 . ^ 

-0. XLIV, r. 

appeoZ as pawper, uAen can 6e fg^fted <st‘ 

late Court, duti P C*. * 

TheprovUoto r. 1 of O. of to 


by paupers, and la apt to ce oYe**w^^ ^ 
appeal as a pauper .is very disUacUy www 
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not sufficient for the applicant to sliow that lie i.s a 
pauper. The Court must be satisliod frinn a penieal 
of the jud^nnent and decree that lliere is something' 
wrong with the decree. If the judgment and tlm 
decree are on the face of them une.xceplionable, the 
application cannot be entertained and it is not open to 
Ae Appellate Court to consider whether the Judginciit 
is justilied by the record. R JIal nu Tha Din r. Daw 
Paw, 4 Bur. L. J. 55; (1025) A. 1. R. (R.) 240 988 


0. XLV, r. 13, O. XLI, r. 6 — Appcal to Prirn 
Council—Stay of execution -Security — Procedure- 
Jurisdiction of High Court. 

Order XLI of the C. P. C., applies only to appeals 
from original decrees, but by virtue of the provisions 
of 0. XLII it is also made applicable to second 
appeals. It has no application to ai)}ieals to tlie 
King in Council. In the course of such an appeal 
the powers with regard to the stay of execution or the 
taking of security from tlie respondent are sjieciiicallv 
laid down in r. 13 of O. XLV of the C. l\ C. Under 
that rule the High Court may allow the decree 
appealed from to be executed taking such security 
from the respondent as it thinks tit for the due 
Wrformance of any order which His Majesty in 
Co^cil may make on the appeal. The provisions of 
this rule are alone meant to govern any question 
regarding the execution of a decree under ajipeal to 
His Majesty in Council and the provisions of r. G of 
0. XLI of the C. P. C., have no application to such 
a case. R Maung Po Shein v. Maung Po Kin', 4 Bur. 
L. J. 50; 3 R. 15$; (1925) A. I. R. (K.) 254 992 

—;-— O. XLVIl, r. 1 (1)—Rerieu'—U’roiiff exposi¬ 

tion of law, whether ground for I’cview. 

A judgment cannot be reviewed under 0. XLVH, 
r-1 (1) of the C. P. C., on account of some mistake 
or error apparent on the face of the record; where 
the alleged mistake or error is a wrong exposition of 
the law N Jagannath v. Shrinivas, (1925) A. I. R. 
(N.) 362 112 

—;-O. XLVIl, rr. 4, 7, 0. XLIII, r. 1 (W)-Re- 

view of judgment on ground of discovery of ne w 
evidence—Appeal, grounds for—Objection that new 
evidence does not refer to property in dispute whe¬ 
ther can be taken—New case whether can be set up 
iu review. See C. P. C., 1908, O. XLIII, r. 1 (w) 

653 

“7 - Sch. II, para. ^—Reference to arbitration 

ay Court—Award by majority of arbitrators, validity 

The matter in dispute in a pending suit Avas 
referred to the arbitration of two arbitrators and an 
^pire and the terms of the reference provided for a 
J^^ision according to the opinion of the majority in 
the event of there being any dissent. The arbitrators 
took evidence and after a discussion among them- 
solves arrived at certain conclusions, one of the 
witrators and the umpire being of one opinion and 
the other arbitrator being of a contrary opinion. The 
rtssenting arbitrator left the place after expressing 
wa dissent from the opinion of the majority, 

the award Avas reduced to Avriting and AA'as dated 
signed by the majority and they added a note 
J^t the other arbitrator did not agree Avith the vieAV 
Brassed in the award : , .u .i.« 

that the award had been aiTived at by the 
*t‘^*tratorB and the umpire and that the opinion or 
i^tttajority having been reduced into writing, the 
;*ward was m accord with the terms of the reference 
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and wa.s piufeotly valid. 0 Dharml’N Singh c. Surat 

MNiiii 547 

Sch. li, paras. 5, 8 —Arbitration, reference 
to. in pending suit- Failure of arbitrators to act- 
Pn ccdurc- Reference, whether can be superseded. 
WIk ‘10 a dispute in a pending suit i.s referred to 
arbitration and the arl)i(ralors fail to act, the Court 
is not bound to take action undei’ ])ara. 5 of Sell. 11 
to the C. I’. C.. if neither party has served a 
iiotic(‘ ujion the other for the removal of an arliitrator 
and tlie substitution of another. Even Avliere the 
Court lakes action under para, 5 it is Avithin its 
discretion to refuse to ajijKiint a fresh ni hitralor and 
to supersede the reference. In a case Aviiere nothing 
has been done under a reference for several years it 
i.s desirable that tlie reference sliould he sujierseded 
and the case dealt with by the Court itself. L Th.ikar 
Dass r. Ram Dass, (1925) A, 1. R. (1..) 374 975 

- Sch. II, paras. 14, ^5~Arb^lration — Error 

f»» face of award, what amounts to—Award, proceed¬ 
ing on false assumption of law, validity of — Award, 
form of -Sale—Consideration, portion of, left in 
hands of vendee for payment to prior encumbrancer 
— Vendee, whether trustee. 

An error on the face of an award means that the 
Court can find in the award or a document actually 
incorporated thereto, as, for instance, a note appended 
})y the arbitrator stating the reasons for liis judgment, 
some legal proposition which is the basis of the award 
and Avhich is erroneous. 

Where a portion of the consideration for a sale of 
immoveable property is left in the hands of the vendee 
fur payment to previous encumbrancers, the vendee 
is not a trustee ora (/iirwi-trustee in re.spcct of the 
sum Avhich is so left in his hands, and an award 
Avhieh proceeds on the basis that tlie A-endee is a 
trustee in respect of such sum is vitiated by reason of 
the fact that tliere is an error of Iuav apparent on the 
face of the aAA'ard. 

When a suit or a dispute is referred to an arbitra¬ 
tor, Avhether a lawyer or a layman, he is constituted 
the’sole and linal Judge of all questions of law and 

^^The aAvard of an arbitrator is intended to be 
final both in fact and in law, and the Courts Avill not 
interfere except on certain Avell-recognized principle.s 
and in certain Avell-detined circumstances. The award 
must therefore, be couched in a form which would 
lead to tinalitv and must not be put in a form Avhich 
Jncit'‘s the parties to embark upon further litigation. 

C Sreelal Mangtulal k. J. F. Madan, (1925) A. I. R. 
(C.) 599; 52 C. 100 49 

__—Sch. II, paras. 14, 15, 20—Reference 

to arbitration without intervention of Court—Court, 
power of, to amend award—Evidence recorded in 
absence of one party Misconduct. 

In the case of a reference to arbitration Avithout 
the intervention of the Court, the Court lias no power 
to make a correction in the award. The only order 
which the Court can make in such a case is to order 
the aAvard to be filed and to pronounce judgment on 
the award or to refuse to order that the aivard be 

arbitrator must record evidence in the jireseiice 
of both parties, allowing each to examine and cross- 
examine the witne-sses produced by the other. 
Where an arbitrator records the evidence of ona. 
party in the absence of the other party, he is guilty q 
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indici'il misconduct and liis proceedings arc vitiated. 

L Mohammad Aizam'. Acdll Hamid. U-5; A. I. K. (I .1 
57U 161 

-Sch. 11, paras. 15, ^6~ Arbitration-Arbi¬ 
trator personal knouiedge into considera¬ 

tion of case—Evidence taken in absence of party — 
.l/?scon(/iict—Au'arJ. legality of. 

The (luestion ivhether an arbitrator can import his 
ov.n personal knowledge into the consideration of a 
case before him depends upon the terms of the sub¬ 
mission to arbitration. If the submission simply 
asks him to decide a case, that would not give 
him a riglit to import his own personal knowledge 
into the consideration of the case. But where the 
submission gives him an option either to take evidence 
or to decide the case upon his own personal knowledge, 
he is entitled to import into the consideration of 
tlic case his own personal knowledge. 

It is illegal for an arbitrator to take evidence in tlie 
absence of a party. M R. Palavesam Chf.ttiak r. 
Narayan'a Ayer. 4‘J M. L. J. 115; (11)25' M. W. N. 503; 
(l'J25) A. 1. R. (M.) lose 660 

^- Sch. II, paras. 15, 16--lr6ffra(toa in 

pending suit —Aivard—Objections—Opportunity (n 
produce evidence, failure to give, effect of—Decree 
passed on aicnrd, validity of — Appeal, u'heiher lies. 
Where during the pendency of a suit the matter 
in dispute is referred to arbitration and an award is 
made and objections are filed to Hie award, the 
Court must give an opportunity to the objector to 
produce evidence in supi)ort of his objections. Wliere 
a decree is passed upon the award without giving 
such opportunity to the objector the decree is liable 
to be set aside on appeal. R 10. E. Dawoodji r. H. C. 
bHERMAN.4 Bur. L. d. 31); (11)23) A. I. K. (K.; 2.38 339 

-- Sch. II, para. 21 (2), S. 104 Arbitraticn 

without intervention of Court—Order Kling award— 
Decree—Appeal, whether lia. See C. P. C., 11)08, 
s. 104 76 

Club, nature of--Debts incurred by members of 
club—Liabilitv of members. 6'cc C. P. C., 1008, O. I, 
r. 8 ‘ 784 

Companies Act (Vll of 1913), S. 2 (14)— Pros¬ 
pectus, definition of. See Companies Act, ss. 92, 93 


Companies Act— contd. 

x\ private Oompanv consisted of two share-holders 
who were also the Directors of the Company. One of 
the Directors was the governing Director of another 
Company u liich was the creditor of the former Com- 
panv ^n*cl tiled a petition for the winding up 

of the former C:ompany. The other Director of the 
Company filed an appeal against that order: 

Held *(!' that the Company could be represented 
only bv its Directors and that there being only two 
of them and one of them icing the governing Direc¬ 
tor of the petitioning Company was incompetent to 
represent the debtor Company wliicli was consequently 
to be lepn sentcd by the other Director alone; 

(2) that it was. therefore, competent to the other 
Director to file an appeal against the order for wind¬ 
ing up. R Bowi'Ens Ltd. r. British Plumbing^ and 
Sanitary Knuinering Co., 4 Bur. L. J. 3C; (1*^25) A. 
1. R. fli.) 211 331 

_— ss. 162, 170, Winding up, petition 

for, by cveditoi—Advantage of creditors and share¬ 
holders- Adjounment. 

An application for compulsoiy winding up oi a 
Company by on® of the creaitors of the Company was 
op>posed*by the Company and hy other creditors of tne 
Company to whom large sums were due from the Coin- 
paiiy on the ground that the Company had entered 

into a contract for the sale of its property to another 

Company and that if an order were made for ine 
winding up of the (;ompany it would cause loss to ine 
creditors and the share-holders. It was found that » 
would be more to the advantage of the share-holders 
and of the creditors if an r.ppoitunity were given to 
the Company to complete the sale of their propertif® ■ 
Held, that under tiie circumstances the 
winding up ought to be adjourned and the 
should be given an opportunity to carry out the agree 
ment of sale. R Irawaddy Flotilla Co., v. fERom 
T™ Deedg.xg Co., 2 liur. L. J. 296; (1924) A. }■ R- 


(K.) 108 


_S. 171— Companj/ in liquidation—Suit by 

secured creditor', whether should be stayed. 

Where a Company is being wound up a secu 
creditor has prmia facie a clear right to apply 


--SS. 92, 93, 2 (14) — Advertisement offering 

shares of Company for sale, whether "prospectus "— 
Failure to file copy before Registrar—Offence. 

An advertisement offering to the public shares in a 
Company for sale comes within tlie definition of “pcos- 
pectus" as contained in cl. (M) of s. 2 of the Com¬ 
panies Act. 

. Under the provisions of s. 92 of the Companies Act 
an advertisement of this nature must be placed before 
the Registrar by filing a copy of it before it is issued, 
and in order to be so filed it must contain the 
essential particulars which are mentioned in s. 93 of 
the Act. If the advertisement does not comply with 
the requirements of e. 93 it cjinnot be accepted by the 
Registrar and consequently it cannot be published. 

Failure to file a copy of such an advertisement with 
the Registrar before it is issued is punishable under 
s. 92 (5J of the Companies Act. C Pramathanath Ban- 
■YAL V. Kali Kumar Dctt, 29 C. W. N. 523; (1025) A 
I. R. (0.) 7J4; 62 C. 440; 2C Cr. L. J. 1061 5 

-- S.'i62— Private Company having two Direc- on 

“■ tors—Winding up~One Director repi‘esenting credit¬ 
or 'Company—Debtor Company, whether can be 
represented by other Director—Appeal filed by other 
‘ PiTictOTf whether competent, 


obtain leave lo enforce his security. a 

Where a suit is brought by » Pjfhe is 
Company which is being wound up (-.jjmnany, 

entitled to a charge on the assets of the Rjjgj 
and the defendants deny that the the 

lo a charge, the issue involved m the , ^jjh » 

ordinary course to be decided m a suit, 
suit ought to be allowed to proceed 
winding up proceedings. C ^y25) A. 

V. Kauhakisen Chamaria. 2y v 

1 . ^ ^ 

- S. 209-roiunmrT/ 

dator, appointment .^Pf^f^^^^}^J''J.„rtJ-£!xiension 
dalion of creditors—Discretion oft 

of time—Appointment, (2) of 

VVhen an application is made 
s. 209 of the Companies Act, the ^ 
required to register by as to the 

mendation of the creditors of the Co .? The 

person to be appointed as , 3 ?^ 8 . 209 

Court may or may not act ®^^The WtW’ 

on the resolution of the creditors. however, 

entirely discretionary with the Cour^ x 

an order is made appointmg a pera^ t the 

liquidator such person cannot . J ^gmuption ot 

dutie® at ft U^mdator and the assu***** 
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Companies Act—conul. 

the duties of joint liqv\iclatoi- on Iho part of snoh a 
person does not give him any ridits whals-'ievor. 

In a proper case the Cnirthas p nv-'r to exti'inl tlie 
time for making an apjilioation f->r tlio appitintmcnt 
of a person as joint liquidator Init llr* Ooiiri lias no 
power to make an app'iintm'.'iit witli r.*tros)uH’tivo 
effect. C In re Uhac.at Hii'Tiikr- 1/n*. 11 C. L d. 
5*>l; (192:>) A I R, (C.)SO'i 905 

-s. 235 MtiiiiVjiifj Dii'eri"!- of Compoinj, po¬ 
sition of •Mon’’II u'itli'li'iiwn liii Mnnnijiii’i Dii'ci-tor 
f)'on\ till of Conipiiiiii tiii'l in i/i 

his own name --lineach of trust l-'.ioDiiiviiiion, r 
for, when to be ma<le. 

The Managing Director of a ('oinonny was autnor- 
ized to invest sums of monev not iinm'Mliatoly required 
by the Companv. the Oompany’s Solicitor being respon¬ 
sible for the investment. The Managing Director with- 
drew a certain sum from the till of tlie ('^ornpany and 
advanced that sum together with money t>f hisown to 
one K and obtained a mortgage of K s itroj*erty in the 
joint names of himself and liis wifr. In the halaiuv- 
sheetofthe Companv the sum withdrawn Iw Manag¬ 
ing Director was shown as having been invested m a 

mortgage taken from K: . , 

Held (1) that the Managing Director occupied l ie 
position of a tmstee for the Company and that he 
was bound to exercise his powers for the henetit of 

the Company and for that alone ; 

(2» that the Managing Director could not in law 
withdraw from the till of the Company a sum of 
money and mix it \sdtli moneys bolonjrmj?: to inns 
and represjnt to the moitsisor that tl.o entn-et> of 
the monevs advanced on the mortsaRe were nioneys 
belonging to the Managing Director and his wife on 

a joint account; 

(3) that the Managing Director was gui.ty of breach 

of trust and misfeasance. . 

An order under s. 2;i5 of the Companies Act shou d 

only bs made on a clear case being 
A.K. Alexander & Co., 41 C. L. J- -H-t. 

R. (C.) 8 5, — limitation Act (1X of !0OS\, 

Q.k T Aftf kit llo Ilf) UO-Misfeasance hp 

Directors-Claim by Liquidator- 

of capital—Reasonable !»/lO.V ^duUi 

-Duty and position of n.rectors-Aud^', d« y 

vlencemint of- Hegistralnm nn Ur .-Dt 

includes registration with fiduciary 

Ke^dtSr^tldertand^he^L 

Direetore are called upon as appa^ 

bueinese men to satisfy themselves that the apparen 

profits are really being made. Hpbtor it is 

, It may be that in the case of s Rood^ the purpose 
legitimate to treat as profits ear which has 

ofWing a dividend, a sum of ^ ^ 

accrued due although it has no - Directors 
Bank can only justify o# prolits. Avhich 

, can only justify havi satisfied them- 

means realised profits, if liability for 

selves that the debtor, whose p ^ 

. interest has fallen due but has ^ ^ 

' man whose liability is " V nay it is t^^eir 

succeeding year he . ^ year’s 

- duty to that of! as a loss m the following y 


Companies Act—concld. 

Profit and Loss Account until the sum is realised. 
That i.s to say. that which is a legitimate risk for a 
hii.'^iiifss man to lake in a sound luisincj^s concern 
can only h* justified whcia* the Directors have taken 
i\*a.soui'bD car.' to .satisfy thcm.'^elves that the debtor 
is a solvent p.'ison. and that lliongli lie is tenipo- 
r.uilv in arrears the liability is a good one, aiul where 
it is shown afterwards lli.if the dclit was a liad one, a 
I tirector cannot e.scapc from lialiility by merely saying 
tint h«‘ flid n<»l know .anytliiiiir about the debtor. 

^^■hcrc ail cxainiii.ation of the accounts of a Hank 
diselos-s the fact that dividends have been paid out 
of capital and that fals‘* lialance-.-^liects ami false 
^tatein -nts have liecii pulilished. burden is thrown 
upon th-' Directors of showing that they acted reason- 
al)ly and ha<l real grounds such as would operate on 
the'mind of a Imsiiw.ss man. f«ir bcli'viug that the 
false halancc-sbecls and fals* statement that ha<l been 
published were really true. In tlic absence of such 
proof the Directors would lie liable to he proceeded 
against under s. 2:15 rif tim Companies Aft. In such 
a^'easseach Director would he lialde for the payment 
which he approved either by resolution or by signing 
the lialance-sliects or the reiiorl by wliich it was 
reconiineiided that dividends should he paid out of 

capital. . , . , , . 

An Auditor is not a mere anllimetical machine to 

clieck the ligures in the books. He must satisfy him¬ 
self not oulv that the accounts are correct, Imt that 
the books represent the true state of aftairs of the 
Companv. He has notliing to tlo with the iirudonce or 
imprutlence of making loans witli or without secuiitj. 
It is nothing to him whether the business of the Coin- 
pinv is li.diig conducte.1 prudently or imprudently, 
proritably.or unprofilably. It is nothing to 1'^''’he- 
Ihcr dividends are |.roperly or ini))rop,‘rl> declared, 
provided he discharges hisown duties to the share¬ 
holders His business is to ascertain aiul slate the 
Uue linaiieial position oftho (.lornpany at the time of 
h-audit, and he must ascertain that position by 
eiimining llie books of the f^ompany. He doc.s no 
dS'h!^-e his dnlv by doing this without enquiry and 
without" taking any tronlde to see that the books 
themsMvos show the Company .s true iiosition He 
IS C ko reasonable care to ascerlam that they do so. 
r rU' be .loes this, h * fails to diseliargc Ins duty. 
Vssumin- t'le books to be so kept as to show the lino 

'r’f no" tet pSsUil'rordln^o the 

^urpor of" satisfying himseU that they sliow the 

Iv rLiruiltor of rS’any against the 

jrsch. no th/Li^tation A=t and ^the ^rigU to sne^ 

Within the mean appointment of the Liqiu- 

if not after he discovers the misapplication 

of the money. . , , Pg^istrar of Companies is as 

^®:"Sra nf 

T oh I to the Limitation Act as registration 
under the Ltd., 23 A 

‘itV‘LirL^K 6 A^’^rOh- ; (19«i A.I. R. (A.)MD; 
47 A. 669 
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Company, meeting of, what amounts to—Articles of 
Association — Share-kolders' meeting and passing of 
resolutions, whether meeting of Company—Receiver 
of assets of Co..:pany, when ca?i be appointed. 

The ouly proper ways in which a meeting of a 
Company can be called are either by the Directors in 
accordance with the provisions of the Articles of 
Association or by tiie share-holders on requisition 
also in accordance with the provisions of the Articles 
of Association. A meeting of a Company may also 
be called by a direction of the Court to the Liquida- 
tt)r in winding iiji proceedings. The mere fact that 
certain persons who happen to be the share-holders 
of a Comi)any met together at a private house and 
purported to pass resolutions appointing Directors, etc., 
does not make that a meeting of the Company. For 
a meeting to be a meeting of the Company it must 
be a meeting convened in one of the ways mentioned 
above and convened strictly in accordance with the 
Articles of Association. 

A Court has no jurisdiction to appoint a Liquidator 
to conduct the busine.cs of a Company except in a 
debenture-holders’ action when the business and 
assets of the Company have been charged with the 
payment of the claims of the debenture-holders. C 
Kaiush Chasiuu DL'TTa r. Sadah Mcnsip, Silchak, 52 
C. 513; (1925) A. I. R. (C.) 817 826 

Compromise decree- Terms not relating to suit, 
whether can be enforced. See C. P. C.. 1908, O. 
XXIII, r.3 648 

Confession— Con/miona/ statement ~ Whole state¬ 
ment to be accepted. 

Where the only evidence against an accused person 
is his own confessional statement, the Court must 
accept the whole of the statement. M /nrcKATiRi 
alias Ari'nachallem, 26 Cr. L. J. 1143; (1925) A. I. R. 
(M.) 1069 455 

Construction of document —Agreement—Princi¬ 
pal and agent—Agent allowed share of profits 
effect of. See Principal AND aoent 107 

- Agreement settling dispute— Promises, mutual 

~ Party guilty of breach, whether can enforce agree¬ 
ment. 

Plaintiff and defendant were both chelas of the 
makant of a mutk. On the death of the makant an 
agreement was executed between them by which it 
was provided that the defendant should he declared 
to be the makant and the plaintiff, the adkikari of 
the said muth, and it was declared that the parties 
should to the end of their lives be bound to act 
according to the terms set forth in the agreement. It 
was provided that in the event of difference between 
the parties the plaintiff would be entitled to a 
certain sum for maintenance out of the income of the 
properties of the muth and that this sum would be a 
charge on the properties. Notwithstanding the terms 
of the agreement plaintiff brought a suit against the 
defendant claiming the mahantship but the suit was 
dismissed. He next brought a suit to recover main¬ 
tenance at the rates specified in the agreement and to 
have it declared that the amount was a charge on the 
muth properties: 

Held, that by bringing a suit claiming the mahayit- 
ship as against the defendant the plaintiff had broken 
his promise to be bound by the terms of the agree¬ 
ment and had defeated the whole intention of the 
agreement and that he was not, therefore, entitled to 

hold the defendant to his part of the contract. Pat 
Ram Oharan Das V. Kamlakhan Das. n925‘i Pat ht- 
(1925) A. 1. R. (Pat.) 496 ^ ^ 697 

-- Ambiguity—Sxiirounding circumstances, whe- 


Constructlon Of document—contd. 

ther can be considered—Finding of fact — Appeal, 
second. 

Where a document is ambiguous, the Court is 
entitled for the purpose of constming the document to 
look into the surrounding facts and its conclusion upon 
those facts would be a finding of fact binding in 
second appeal. 

A sale certificate described the property sold as “2 
annas out of 16 annas in Mouza T appertaining to 
taluk malial B, Pergana G, touzi No. 1685 etc.”: 

Held, tliat the certificate meant what it said, namely, 
that under it 2 annas out of 16 annas in Mouza T had 
passed to the purchaser and that it was not open to the 
ctmstniction that what was purchased was 2 annas in 
the residuary share No. 1685, and that consequently 
there was no ambiguity in the sale certificate which 
entitled the Court lo look into the surrounding facts 
for the purpose of con.struing the sale certificate. Pat 
Lachmi Prasad Tewari i\ BAHrNA.NDAN Singh, (1924) 
Pat. 271; fl924) A. 1-R. (Pat!) 805; 3 Pat. L. R. 107 

399 

-^ Compromise—Agreement, provisional, effect 

of—Adverse possession. 

One of several heirs of a deceased Muhammadan 
sued the others for recovery of her share of the pro¬ 
perty left by the deceased. Her suit was decreed by 
the Trial Court but was dismissed by the High 
Court on appeal. She preferred an appeal to the 
Privy Council and during the pendency of this 
appeal an agreement was executed which purported 
to be an agreement between all the heirs of the 
deceased but was actually signed by only some of 
them, which began by describing the shares to which 
the different heirs of the deceased were entitled, in¬ 
cluding the share of the appellant, and then pro¬ 
ceeded to submit certain questions to the decision of 
certain named arbitrators, one of the questions sub¬ 
mitted being with regard to the relinquishment of 
the share of the appellant in her favour. No refer¬ 
ence to arbitration was actually made, although for 
several years subsequent to the agreement a certain 
fixed sum out of the profits of the estate continued to 
be paid to the appellant: 

Held, (1) that the agreement being merely provij 
sional no title was thereby conferred on the appellani 
with regard to her alleged share in the estate of thi 
deceased; [ 

(2) that the subsequent payments to the appellant 
were not sufficient to make out a case of adverse po^ 
session by the appellant of her share in the estate of 
the deceased. P C Karumunnessa Khatun v. MoHAueto 
Fazlul Karim, (1925) A. I. R. (P. 0.) 70 149 

-Comnroraise—Intention of parties. See C. Jr- 

C.. 1908,0. XXI, r. 93 37J3 

- Gi/t"Heba-bil-ewaz— Principles applicabjlt 

—Intention of parties—Hindu Law —Mithila 
—Gift by husband to wife—Estate conferred—Exechir 
fion of decree—Mortgage-decree — Executing Cemyrt, 
whether can question jurisdiction of Court to dirCict 
sale of property —.Representatives of judgment-debtor, 
whether can object to sale — Remedy. vu^. 

There is nothing in the Hindu Law which prohilf^its 
a woman, whether wife or widow, from acquiringip an 
absolute estate in property including the poweri o* 
alienation. If words of grant are used importing Ltha 
transfer of full proprietary rights, then effect musft^ bo 
given to them irrespective of the sex of the granL,tee. 
It may appear, hcwe\er, frrm the context or iicn^ tho 

surrounding cir cunrstances Ih^t a limited ® 
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Construction of document oontd. 

disposal was intended to be conferred even where nn 
estate of inheritance is {jranted. Where iinihicuity 
exists in the document itself orwlierethe words are 
not of sufficient amplitude to confer full powers of 
alienation it is legitimate to assume that the grantor 
had in mind the «*rdinary disability whicli the Jlindu 
Law attaches to a woiuan's rights over property and 
this may be considered in determining the intention 
even where an estate of inheritan<*e is graulcd. Hvit 
where words are used which in tludr eontext express 
an intention of transferring full rights «>f ownership, 
the other principles of interpretation are of minor 
importance and should not l>e allowed to restrict tlie 
natural meaning of the words. 

A deed described as a deed of hcba-bil-cu'(tz recited 
that the donor was the proprietor of the gifted pro¬ 
perty, that a decree had been obtained against him l^y 
his creditor for a certain sum of money and was in 
course of execution, that the gifted property and 
another property belonging to the donor had been 
advertised for sale on the following day. that tlie 
donor had tried and liad failed to raise the necessary 
amount to satisfy the decree and that as tlie sale 
would entail the loss of both the properties, the donoi 
had taken the necessary amount from his wife and had 
made keba^bil-ewaz to her of the property mentioned 
in the deed "with trees fruit-bearing and non-friut- 
bearing and a/iar and pokhar and reservoir and tans 
and fcacAa and pucca wells andsairand suit ifuii'an 
houses occupied by tenants and all my zanuntun 
rights which up to' now have been in my 
without the co-parinership of any one . Ihe <ie 
then recited that the donor had paid off the 
under the decree and got the property release! ‘ 
sale and had put his wife in possession and dn 
that by becoming possessed of the property she 
spend the produce "with sons genei-ation after K ' 
tion" and that tin donor, his heirs and represeuta^ 
would have no concern in demanding the sn j 

the gift or the consideration money ^mmn- 

her heirs and representatives. The donoi ua. g 

ed by the Afit/iifa School of Hindu Law ; . 

HeVthat the deed transferred to donee 

rights of ownership in the propeitA i> 

the right of alienation. I R iPat) 

eshwar Singh Bahadur. 4 Pat. 510; (19-5) A. . • t .. 

625 at 667; 6 P. L. T. 634 at p. 698 y 

-Grant—/7iam. See Inam „yr.rtnnaed 

- - Uortgagt—Agretmtnt property was 

property to give up possession tn cas p p 
purchased by mortgagee, effect of mortsage-deed 

Certain properties comprised in a S ^ 

were held in'^Iease by the /^^enewa? for 

years which gave him the option . aeree- 

another term of years. The he agreed 

ffient in favour of the mortgagee by tj - 
to waive his right of renewal and to i^^linqu^ 

session of the property which the r^^r S ^ ^ ^ 

Wmself purchase eitlier i^y-Pf^vate sa 

in execution for payment of the i^^rtg g mortgage 

mortgagee instituted a suit to enfor 

and appellant was made a P^y * appellant 

obtained a decree which directed hat 

would be bound to give up -elf purchased 

leased to him if the mortgagee h mseK^P^^^^, 

any of the properties comprised int^m b 

Held, (1) that the agreemen execute^ 

appellant had the effect fhe benefit of 

and must be taken to have teen and 

the inortgagee and his heirs and repicsentatrte 


Construction of document—concld. 

was not merely a personal agreement to enure for 
the benelit of the mortgagee liiiuself only: 

i2) that the effect of the agreenumt was thatV if tlie 
mortgagee purchased th«* proi»eiiy the les-see would 
give up posses.si'm luit that if an outsider or a third 
j)erson purchased, then the lessee would not give up 
possession: wliat was contemplated was the case of tlie 
mortgagee becoming Ibe auclioii-iiurchaser in eoii- 
tradistinetioii to a third person i>urehasiug the pro- 
pertv; 

f3i that .•on.se(pu-ntly the envenaiit cutained in the 
agreement was for the benelit of the decree-holder. 
\\Lx‘ver lie might )>■*. at '.he time of the excention 
of tlie deerec, and not merely for the iH iietit of the 
mortgagee personally. Pat Hoiirr Nar.m.x «Iha v. 
Tiiakax diiA, 3 Pat. iV K. 118 (hv ; (l!>25l !‘al. 189; 
(1925) A. I. It. (Pat.i r.OO; I Pat. 731 332 

_ One c'lUlingntit'ij iiientmned — Olhei’ coiitiii- 

/yem'te.s', u'licther ex< liid‘ ‘l. 

Whether mention of one c-mtingeney in a document 
excludes all otlier ••outingeneies is a qne.slion to be 
determiiieil with reference to tin- iiarticular eireuin- 
stanees of each ease. 

The meaning atinehed to a particular word m a 
particular place is a ijuestion of fact and a finding 
thereon cannot be ehallengcfl in second apjienl. C 
Basan'I' Kumai’. Kai'AUI r. Satindka Mouun' '2^*^ 

__ p„u'er-of-attoriieti - -Am'iit authorized to bor¬ 
row moneti ■ Money borrowed to ptii/ off debt due b;, 
hu.'ilMiid afprindiml - l>rUnp„l. ,rl,ellicv I'O'.lc 
Where a pardanashiu lady authonze.s lier agent by 
means of a general power-of-attorney to borrow money 
on mortgages, the agent has no authority to mortgage 
the property of his principal to pay off debts dne b> 
her husband. O Him H.m'L r. Kedau N.vth, 1. I. 

p,waj-i-ain (Hushiarpur District). See Custom 
_Sale of goods Contract specifying place of 

deliverv-Goods destroyed after shipment but before 
-PropiTtv* wluMher passes to bu>ei 
] i ihiliiv of buverfor price of goods—Shipment of 
n m ion of goods c^.ntraoted to be sold. wheH er 
■ • ormanee of contract. Srt! Sale of Goods 910 
Settlement deed-Settlement on settlor and 
'oihers-yrohibition against alienation mtkont con- 
cum-ence of all—Estate created-Alienation by oettloi 

of one item, ralidily of. mv mother 

A deed of settlement provided Myself. m> 

A aeen eniov the undermentionedpro- 

and wife shall 

If an alienation is to be made.it shal be done 
valid. .Han alien without the 

‘ ofa rfhflh w il siarl not be valid Jly heirs 

consent of ail tlie inr . Hfptiine". The settlor 

shall “ properties mentioned in the deed 

orthe'ir„i!;;r m a snit l,. ,he aUeneo for 

that the tvor^;;;j|yW^,™ 

Sk'aT^anfeel a remainder haVu.g been created in 

their favour; , . j : interest in 

(2) that the settlor vho j ,vith his 

the properties mennoned in ^the^deed^ 

wife and mothe_ pjaintiff s _suit 


Will. Sec Will 
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Contempt of Court—Jurisdiction of Conri to punish 

/or contempt—Ill’treatment of process-server, whe¬ 
ther contevipl. 

The jnrisdu'.icn to puoish for contempt of Court 
is inherent in llie Cnlcuttn High Court as a Court 
of Record. But the Court always exejciscs its power 
of ]>unishiDg a ci)uteini>t witli great forbearance and 
acts with sciaipuluus care. It is ordinarily chary 
ttf punishing people for coiitein])t and when the 
occasion arises it deals with such questions in the 
interest of the public, bearing in mind that the 
greater tlie power it possesses, the more caution it 
is necessary to use in e.xercising it. In other words, 
the Court does not interfere where the offence is of 
a slight or tririing nature and it only interferes where 
there is a real attempt to obstnict the course of 
justice. 

It is contempt of Court to assault, ill-treat or 
threaten a process-server engaged in his duty. The 
object in punishing for contempt where a process- 
server in the execution of his duty has been abused 
and assaulted is not to vindicate the dignity of the 
Court but to prevent undue interference with tlie 
administration of justice. The law has armed the 
Court with tlie power and imposed on it the duly 
of preventing brevi nianu and by summary proceed¬ 
ings any attempt to interfere with the administration 
of justice. It is on that ground and not on 
any exaggerated notion of the dignity of individuals 
that insults to witnesses, jurymen and process- 
servers are not allowed. The principle is that these 
who have duties to discharge pursuant to orders of 
Court are protected by the law and shielded on their 
way to the discharge of such duties, while discharg¬ 
ing them and on their return therefrom in order that 
such persons may safely have resort to Courts of 
Justice and carry out their orders. 

The Court does not and will not ordinarily lake notice 
of mere rude behaviour on the part of the person 
against whom the allegation is made; the test is, did 
the person in question abuse or maltreat the serving 
clerk wliile he was engaged in the execution of his 
dutv C A. H. Skonb t. V. V. Bason, 29 C. W. N. 766; 
41 C L J. 515; (1925; A. I. R. (C.) 915; 26 Cr. L. J. 


1205 


725 


Contract—Sale of goods — Goods, tender of, in two 
consignments—Acceptance of portion of oneconsign- 
■nicnt—Goods not of contract description--Non-in¬ 
spection and non-acceptance of rest — Damages, suit 
for, maintainability of. 

In August 1018, the plaintiffs agreed to sell defend¬ 
ants at Madura 50 bales, each of 20 bundles, of 
double deer yam from out of bales already ordered 
by the plaintiffs from a Bombay firm. No time was 
fixed for performance of the contract. Plaintiffs gave 
notice one month later that 20 bales were ready and 
another month thereafter that the remaining 30 
bales were ready for delivery. Defendants took 
delivery of 10 bales under the first consignment but 
did not take delivery of or even inspect the rest. The 
defendants contended that the 10 bales accepted by 
them were not of the contract description. In a suit 
for damages by plaintiffs for non-acceptance of the 

40 bales: , ^ v i 

Held, (1) that assuming that the 10 bales were not 

of the wntract description, the remaining bales which 

were not even inspected could not be presumed not 

to be of the contract description; 

(2) that as no time bad been fixed for the delivery 

of the bales by plaintiffsi if defendants had inspected 


Contract— concld. 

these 40 hales and had then found and intimated 
plaintiffs that they were not of the contract descrip¬ 
tion, they would liave had time to supply other bales 
in place of those rejected; 

i3j that the defendants were, therefore, guilty of 
breach of contract for whicli plaintiffs were entitled 
to damages. M N. M. Rayulu Aier, NagasamiAier& 
Oo. Thirukonda M. Kuppu Iyer, 21 L. W. 503; 49 M. 
L. J. 1; (1925) A. I. R. (M.) 974 241 

Contract Act (IX of 1872), S. 2—Contract—Pro¬ 
posal and acceptance—Reward offered io^ person 
’fulfilling certain conditions—Person fulfilling con- 
ditions, whether entitled to recover. 

A young boy of 13 or 14 years of age ran away 
from his father’s home and the father issued a hand¬ 
bill offering a certain amount as a reward^ to any¬ 
body who found the boy and brought him home. 
Plaintiff found the missing boy and brought him to 
his father. The father refused to pay the reward and 
plaintiff brought a suit to recover the amount of the 
reward: 

Held, that the hand-bill was an offer open to the 
whole world which could be accepted by any person 
who fulfilled the conditions contained therein, and 
that the plaintiff having fulfilled the conditions of 
the hand-bill was entitled to recover the amount of 
the reward offered. A Har Bhajam Lal v Har 0*^“ 
lUN Lal. 23 A. L. J. 655; (1925) A. I. R. (A.) 539; L. R. 
6 A. 486 Civ. 90® 

-S. \C—Undue influence, what amounts t^ 

Relationship of master and servant, whether undue 
influence. 

In order to establish a case of undue influeBce it is 
not enough to show that one party was in a 
to dominate the other. It must also be established 
that the person in a position of domination has uMd 
that position *to obtain an unfair advantage for him¬ 
self and so as to cause injury to the person relying 

upon his authority or aid. . . , 

The mere fact that one party to a tr^saction is tne 
servant of the other is not sufficient, in the absence 
of other evidence, to show that undue 
used. N Dal'Lat v. Gulabrao, (1925) A. I. R. (N.) 369 ^ 

-S. 19-A —Undue influence—Contract set aside 

—Restoration of benefit, 'whether can he directed. 

Where the Court refuses to enforce a contract on 
the ground of undue inlluence it has power under 
8.19-A of the Contract Act to annex such terms ana 
conditions to its decree as may seem just: for instance, 
it may direct that any benefit received 
at whose instance the contract has been avoided ano 
be restored to the other party to the contract. A fitv 
dar Rai V. Suraj Bali Kai, L. R. 6 A. 483 Civ.; 23^ - 
J 856 iwitJ 

-SS. 23, S5—Kamam service inam— Agree¬ 
ment to sell, validity of—Contract, whether enfor^ 

able. 5ce Transfer OP Property Act, IbSi, s. b ' 

- S. 2Z~Transfer of immoveable 

consideration of future illicit intercourse, w e 
void—Immoral condition attached to ff*ft> f 

—Voidable transfer, whether can be avoided by sue 

cessor of transferor. , , ,_ 

In the case of a voidable transfer of immoveab 

property, it is open to the heirs of the 

claim that there was no absolute transfer nuftHfied 

perty in favour of the trans^ree ^ut 
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avoid it if he chose to do so. and they ran claim the 
property by avoiding tho deed of transfer which could 
havebeen avoided bv their predecessor. 

Where the consideration for the transfer of immove¬ 
able property is future illieit conneetion between the 
transferor and the transferee, the eon.suleration is 
both immoral and opposed to public policy and the 
transfer is void ah initio. , 

There is a distinction between an immoral eon- 
sidemtion for a gift and an immoral condition which 
issubsequentlv attached to the gift. If the consideia- 
tion is itself immoral the transfer falls to the gn-ound. 

On the other hand if a subsecpient condition is tried 
to be attached to a perfectly yalid gift then the con¬ 
dition being immoral is void, but the gift lemains 
unaffected. AGhi’.\in-a v. 

J. 376; L.R. 6 A. 331 Civ.; A. 1. K- tA.) 13/ 

47 A. 619 

-SS. 51, 54—Tnnufer of Propcrtu (/'’ <^f 

1882). a. 55~~Contract tor sale of mmoveable pro¬ 
perty—Title, doubtful- -Purchaser, u-hetker boinnl 
to complete—Brokerage, liahiiify of purchaser 

in the case of a contract for tlie sale of im¬ 
moveable property the state of tlie vendoi s 
that if the purchaser were to complete 
he would not be able to obtain rossessioii f 
perty without further litigation with u 

is justified in not completing 

a case the purchaser would pot be liable i p > , 

age in connection with the intended P» f 
broker who proposed the sale, imasrnuch ...pj ^ 

may reasonably be held in effect i - nro- 

breachof the contract by joining with • j S 

posing a sale which could not in fact " y.;j. ggg 

SUARAPDIN V. Allabhux. (1925) A. 1. R. (b.) i-'U 5by 

_e 55 See VrKDOR AN'D PURCHAshR 

_Ss®64, 65 Void Coniracs-Seciwns. apphe- 

Sns“44 and 05 of the C'ont.act -e^not 

applicable to cases Ravji 

initio. BLiUDAJTRaIJI nAJARE 1. ^ /B » 491) 

27 Bom. L. R. 621; 49 B. 576; (192o) A. 1. K- W 

« 65 23 —Karvam service “•''f 

SS. DO, rv . .tfhptbpr eiiforce- 


Contract Act -contd. 

nf readv gond.s. Plaintiff applied for leave tn amend 
the. plaint so as to bo al>lc to sue for damages (m the 
basis of the ililYorcnce bctwcun the conlnict priyc and 
the market jirice on the due date. 'I'liis application 
was also rejected: 

llehl, (It that the lower Aiipellate Court Inul rightly 
held tliat the jilaintitY was under the circumstances 
not entitled to recover damages on the ba.sis of a re- 
su Ic ’ 

'(2’ibut that und«r the circunistaiiees tdiliccase 
plaintifT should have been given leave to amend the 
plaint and to sue on the basisof the dilYereiice l/etwecn 
the eontnict price and the market price on the due 
date S Firm or Ganc.auam c. Kouuo.\ial, i192j) A. I. 
K. (S.) 222 571 

.. S.^07—Sale of goods— Appropriation not 


able— Refund of consideration moue\. 

OP Property Act, 1S82, s. 6 . 

--— S. 86— Court-sale — ^*^^Vnether 

after sale, but before confirmation ^ 

can be confirmed—Section, IP • gg3 

0. P. 0., 1908. O. XXI, rr. 89, 90. 9i ^ 

-S. 107-Civii 

0. VI, r. 17 -Contract for sale of tea 

of —i2e-saZe two months after recovered— 

on basis of re-sale, ^^^gt}ler can be allow- 

Appeal —Amendment of platnt, 

u frnm the plaintiff 
Defendant agreed to failed to take 

■ certain quantity of rea^' goo . served plaintiff 
Idivery of the goods. sdd go/ds 

Yith notice of re-sale and A fi-Qj. th'i due date 

>y public auction nearly two j^gg resulting 

ind then sued the defendant Ai^_-epd but on appeal 
xom the re-sale. The suit was ground 

ha District judge dismissed tl recover damages 

-hat the .plaintiff was not entitlca plae3 nearly 

m the. basis of a re-sale which ^n*j.act for 8*1® 
iwo mouths-after the due date of contraev 


communicated to buyer before repudiation—Rc-snU 

—Liability i‘f buyer. ■ 

Once a part;-has by his conduct given an indieatinn 
of his inten'ion nut to abide by a cuntract, hi?- 
neglect or ref'usal to reply to the communications ot 
th^ other party to the contract thereafter eannnt 
amount to an indication of lus desire to keep llie 
contract alive. l)n the otlmr haml. au expre.ss or 
implied assent loan appro])riation ol gmods tow aids 
tlie contract is .ni indication of such an intention. 

An appropriation of good.s b.wards the contract 
and threommunieation of such appropriation to he 
purchaser should both take place betoro here lu s 
b-en repudiation or breach of the contiait b\ 
ei'ther partv. No at^sent by the puirliaser can be 
implied bv his mere silence after he has actually 
broken tlie contract. If apiiropnalion and eomimini- 
Llion thereof do not take place before there has been 
jCdiation or breaeli of the contract by the PJH-cl.aser 
thp Dronerlv in the goods does not vent in the pm- 
. he solloP is.wt onlitlcd tore-scII tho 

■roods and claim the dcliciency on tl.c n-salc from 
.riaser. L Uua.u -. Ci.n ,M. l'aa.m.tt,-W«.a 

Sisoh.(1925jA.I.R.(D.^581 

__ gg 211,222. iSce pRiscii'Afr ANi> auent 54 

923 22A--Princi]i(il and agent — Moneys 

-- , , uf'nuthnrPedlu for unlnwfill purpose 

spent by a.p ^ redcer-Indemnity against 
—Agen , J , -fi not criminal—Sea Customs 

sjLified in section, tchether crimes. 

«n account bv a principal against his 
Ina builfoi a the agent from or on 

agent for nionci. . j" . .j'., ag^uit i.s entitled to 

,,:ualf of the cxpaidod by hi,a for 

out^f -’X 

HasTctrd in good faith and without knowlcdee that 

such t'O's ifssions "offence - and “ponalty" 
The PS;'>f,‘'“'L!;^'’cust“ms Act, in re.si,oct of tho 
in s. 16/of b-a jn that secti(»n is not 

acts low tha^t such acts or omissions 

arecrim.^s.andivhether ^ 

depend upon the ordinal^ H.kssais Hvpor 

s Firm Madhowji 1 haw ok i- ^ 


S 

BAST! 


98Q 


1098 


INDIAN CASES. 


[1985 


Contract Act- concld. 

_ S. 245— v.<ed in designotirin of firm, 

crfect of—Prr.^cu irhose name used, whether becomes 

r« • 

jHirtiicr. 

Tht‘ u.'Jp of a name in the fli^jsjgnatum of a 

firm should not lead any member of the i>ul>lie to 
presume tliat ihe ])er.son wh «sc name is used is a 
partner in the tirm. 'Ihe mere fact, that the. person 
wliose name i.s so used does not rcpuiliate tlie use of 
his nam‘=‘ in the desi'ination of the firm, does not 
render him lialde as a partner under s. 245 of the 
Contract Act O Xkmch.ini' r. (in; TUy.\i.. 12 O. L. , 1 . 
285; 2 0. W. N. 2!!r>; (1925) A. I. R. (O.) 151 584 

Contribution, suit f(,r- Co-tcnnnts-Set-o,rf,e(initahle 
whether can be allowed. 

Where a co-tenant ivlio has i>aid off a rent-decree 
in order to save the joint holdiii" from sale in execu¬ 
tion of the decree hrin^ts a suit for contribution 
against liis co-tenants, the latter are entitled to put 
forward aclaiin by way of set-off in respect of payments 
of rent made hv tlVun on lieluill of tho plaintitl, an<l 
the set-off cannot he rejected merely i n the ground 
that if tlie defendant brought a suit to recover the 
amount of the set-off it would he barred l>y time. 

C Ahull M.uii* r. Ki ls.vm Bun 696 

Co-operative Societies Act (II of 1912), s. 43 (2) 

lb) -- -framed lai l.iwal Government Dispute be¬ 

tween societii and e.<t'ile of deceased member— Arbi¬ 
tration Award made by Reyi.^trar- l.eynl repre.'icnta- 
tivc made per-^onally liable -Awtird. validity of-- 
.lurisdictionof Civil Court to .set a.-<ide award. 

A Co-operative Mociely has complete power under 
the rules framed under sub-s. '2» >b) of s. -13 of the 
Co-operative Societies Act to refer any matter in 
dispute between it and tlie estate of a deceased 
member to the arbitration of the Registrar. But there 
is no power in the Registrar of Co-operative Socie¬ 
ties to compel strangers to appear before him unless 
they are sued as representing the estate of a deceased 
member. 

An award made hy the Registrar of Co-operative 
Societies against the legal representatives of a deceas¬ 
ed member in respect of a liability incurred by the 
latter which purports to make the legal rejiresenta- 
tives personally liable is in excess of the autliority 
of the Registrar and a Civil Court has jurisdiction 
to set aside the award. Pat Mahaiur Prasad v. Basu- 
DF .0 Narayan. C P. L. T. -152; (1925) Pat. 231; (1925) A. 
I. R. (Pat.) 575 671 

Co-sharers— for--E.vpens€S, allowance 
for—Grove planted by lambardar—Co-sftarer, whe¬ 
ther can claim share of profits—Costs, basis of. 

In a suit for profits the lambardar claimed a certain 
sum as expenses incurred in collection of profits. 
He attempted to prove the expenditure of the 
particular sum claimed by him but failed and was 
awarded a sum equal to 5 per cent, on the collections 
in lieu of expenses. In second appeal he claimed 
that he should be allowed expenses at least at the 
rate of 10 per cent, cn the collections: 

Held, that the lamlardar having failed to prove 
any actual expenditure and not having tendered 
evidence to justify any specific percentage ctuldnct 
be heard to tay in appeal that the sum allowed by 
the lower Courts was insufficient. 

In the absence of clear evidence of an agrecnr-cnt 
ajr.cnest the cc-tliartrs that the Icmlardar v:ho has 
idr.nted scire titer .with grocs thculd reimluise 
lum&ell for any expense in planting the u^ar by 


Co-sharers- concld. 

taking the whole profits arising therefrom, the lamhar^ 
dar cannot claim to appropriate the whole of the 
profits arising from the usar and the other co-sharers 

are entitled to their shares in the profits. 

In a suit for profits a plaintiff is entitled to get 
costs on what he is eventually allowed and not merely 
on the nominal sum which he orginal^ claimed. 
O Ghani Ahmad Khan r. Aziz Beoam, 12 O. L. J. 272; 
28 O. C. 217; (1925) A. I. R. (0.) -132; L. R. 6 A. {Od 

5)3 ^ ^ 

Counsel anii client -Compromise of suit—English 

rule, application of. - < 

The common law rule as to the authority of a 
Counsel to compromise a suit without reference to his 
client apart from being of doubtful force even in 
England, should not be applied in India, especially 
in the miito/, where people may never have heard 
of the practice C Taru Bala Dasi v. Surexdra Naw 
M iniA. n C. L. J. 213: 29 C. W. N. 597; (1925) A. L R. 

((3) sfic fioy 

_ — . CoD)promise of suit—Counsel, traditions and 

privileges of Counsel, authority of, to comproiniM 
Lit .Le r. P. C„ 1908, 0 . XXIII, r 3 413 

Court Fees Act (VII of 1870), s. 7 (V), Sen. II, 
Art. 17 (b)—iSuit for declaration and possession 

of durga and its properties—Court-fee payable. 

In determining the amount of Court-fee payable on 
a plaint, the sole question to be considered is what is 

the ‘‘subject-matter of the suit'. , . v • 

A suit bv a plaintiff for a declaration that he is the 
sajjadanashin of a diiri/a and for P‘>sscs^on of its 
properties is governed by s. 7, cl. v of the Court 
Act and not by Art. 17 (b) of Sch. II to the Act and an 
ad valorem Court-fee is payable on the plaint M In rt 
SvED Mahomki) Gouse (1925) M. W. 2o2; 48 M. L. J. 
571; 22 L. W. 1G3; (1925) A. I. R. (M.) 604 209 

_S. 7(lx), Sch. I, Art. Foreclosure suit, 

dismissal of—Appeal—Court-fee payable on memo¬ 
randum of appeal. . , , 

In a suit for foreclosure the Court-fee is 
the plaint upon the principal amount secured by tnc 
mortgage imder s. 7 {ix) of the Court ^efSi Act 

Where the suit is dismissed, In 

appeal must bear an ad valorem Court-fee on m 
value of tlie subject-matter of the appeal under An. 

1 of Sch. I to the Act. A Prao i-. Bhagwak Din, L. R^ 

G A. 457 Civ.; 23 A. L. J. 8o3; (1925; A. I. R. (Adg^*” 

_s. 1 9-C—Letters of Administration, grant of 

-Full fees, payment o/-AppiicaHon /«*. / 

Administration de homa non— Fresh fees, whet 

Sfon'l9-C of the Court Fees Act provides th«t 
where the full foe chargeable under the Act has bee 

paid, no further fee is to be chargeable ^ “ 3 . 

grant, i. e.. a grant of Probate or Letters of AdmmisUa^ 

tion, is made in respect of the whole or sny F ijjjgye 
same property belonging to the s®™? ccnfinc its 
is nothing in the wording of the in to 

application to the case of seme exe^tor v g j^gg 
take out Probate after cne <)f tKe.r member 
already token cut Probate. J. {tc’whole 

subsequent application for that which 

estate and to an applKalion ® the appoint- 

hasbeen unadmini.slered so far. _ enecession, 

ment is made dc bonis nou, there is ^vich woold 

and no new devolution of Jl,h® ’Tcust be jaid. 

justay a findiDg that freaU "5 Ssl. A. 1 K- 

R Jn the matter of MAVNa WIN lA.-, (i-*'. yjA 

(E.) 217: 3 E. 90 
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Criminal Law Amendment Act {XIV of 1908), 

88.16,17 (1), (2)- Exh ortatiov lo form unlawful 
association—Promotiny iiu'etiuij of unlawful ns.^ocin- 
tion, n'hat amounts to—Autlmritii of accused to act 
on behalf of unlawful association, jn-oof of. 

The offence of promoting or assisting in promoting 
a meeting of an unlawful association imjilios that 
the association is already in existence. A i>crson who 
merely urges the forming of an association cannot 
bo said to promote or assist in promoting a meeting 
of that association, when the association itself had 
not come into existence, within the meaning of 
s. 17 (2) of the Criminal Law Amendment Act. 

A certain association and all “jathas." organized 
by it or affiliated to it had been declared by tlie 
Government to be unlawful associations within the 
meaning of s. 16 of the Crimitial Law Amendment 
Act. Accused addressed a meeting in whicli he 
exhorted those present to organise themselves into 
jathas and to proceed to certain jilaees in the name 
of the unlawful association. Accused gave out that 
he was acting on behalf <’f the assoeiatiun but 
there was no proof that he hatl been authorized 
by the association to act on its behalf : 

Held, (1) that even if a jntha had been formed 
in response to the appeal of the accused it would 
not have b66*n an unlawful association unless it 
was organized by or affiliated to the particular unlaw¬ 
ful association whicli had been so decmied b\ 
Government and that in the absence of evidence 
that the accused was authorized by that unlawful 
association to act on its behalf it could not be said 
that any jatha so formed was organized by or 
affiliated to that association ; , , i 

(2) that by urging his hearers to form themselves 

into jat/ias it could not be said that the accused 

had promoted or assisted in promoting a meeting o 

the jathas which had not come into pistence withm 
themeaningofs. 17 {2j of the Criminal Law Amend- 

Ihlt in the absence of J‘if 

accused was acting on behalf or under the ai 
the unla^^ul association the accused > , J p 

to have committed an offence under 
the Criminal Law Amendment Act L Attar ; 

Emperor, 2 L. 0.17; 6 L. 349; {192o) A. I. R. (L.^ o2 

26 Or. L. J. 1135 

. ‘[j or lakiny part xn meet¬ 


ing of unlawful association. 17 of 

To substantiate a charge fu 

the OriminalLaw Amendment 
prove that the association m question . , 

one and that the accused managed o m-omotin''-a 
management, or promoted or assisted P 

meeting of the association, or of any (19’\5) 

as such members. L Sarup iiison f- ^^’’22 
A. I. R. (L.) 299; 1 L. C. 533; 26 Cr. L. J. lO.S 

Criminal procedure Code (Act V of 
8. 35. See Penal Code, i860, s. /1 

^Absconder--Attackment^ 


perty—Ancestral property, father, whether 

operation of — Property acquired j . 

ancestral. , , j tho Punjab all that 

In the case of ancestral lands gnj gs of 

be attached in proceedings un Asconder, and on 

the Or. P. a, is the interest J in fSvouV of his 

his death the lands must be released inia>ou 

„ r.ar«nn who sub- 
Where waste land is granted the land 

flequently acquires proprietary rights therein, in 


Criminal Procedure Code—contd. 

I»n'<)mcs ancestral in tlie li.'inds of lii.s son. L Shah 
.Mi ham.mai* V. K.Mi-iHioi:, 2 L. C'. ti; 26 (’r. L, J 11(8 

460 

-S. 107— Seciiritj/ px'ocrcdi'Kj.'i- ()i,{,<<.siit<j lac- 

tions, whether can be itrocccdcd ayain.'^t in one )>ro- 
cceding. 

Tlie two oj)]'>osiiig ))!U'tie.s to a (lisi)utc cannot be 
pnx-eeded against under s. 1U7 of tin- C'r. 1'. C., in one 
jiroceeding. Pat Ki-smurk Amik r. E.\n*i:iioi{, 0 P. L, T. 
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-S. 110—./’yiHt proceedings—Prejudice to ac¬ 
cused — Illegality. 

Proceedings under s. lU) of the Cr. P. were 
instituted jointly against two brothers who lived 
together and against whom there was evidence of 
joint acts committed by both of tliem. 'I'liere was, 
however, some evidence which was reh'vaiit to the 
ca.se ag.iiiist one of them but was not relevant to the 
case against the otlier. An order was nuulo against 
them by the .Magistrate and was nj)held in aiqu-al 
by the Sessions Judge. In dealing with the aiqieal, 
however, the Sessions Judge distinguished the e\-i- 
dence-which was relevant to the case of each accused 
from the rest of the evidence and wrote two sejiarate 
judgments. In revision: 

lie.ld, that as no prejudice had resulted to the 
accused from Jiroceedings having been taken against 
them jointly and as the Sessions Judge had e.xeluded 
from his consideration evidence which did not ajiply 
directly to the case of each accused, the joint i»ro- 
ceedings were not illegal. N SiiAMsn.DiN r. L-mpehok, 

26 Cr. L. J. 1111; (192.')) A. 1 R. (N.i .1Sl 282 

_S. 110 -Security proceedings—Local en'itiiry, 

whether desiral}le--Finding based on evidence—In¬ 
formation obtained in local enquiry, u.ye of--Irregii- 

larity. • . i •, 

Though local inquirv is most appropriate wliere it 

is a question whellier i)roceedings untler s. IK) of the 

Cr P C. should be instituted, such an emtuiry is out 

of place when the accused are brought before the 

Couri Once the accused arc lieforc tlie Court the 

case must hr deciile.l ,m tlio cyidoiicc ak,u,.. 

In a proceeding under s. 110 of the Ci. I. C. the 
Maristrate dealt with the evidence at great length 
Aiuf on that evidence came to the conidusion that it 
was established that the accused were 
thieves In his order the Magistrate stated that 
camping at the spot he had received information 
whicli oonlirmed the conclusion at which he had hi liv¬ 
ed on the evidence; . . . • 

Held that the course adojited by the .Magustrate m 
maUing an enquiry at the spot was irregular but that 
Se irre-ularitv was not sunieient. in the circumstances 

“r.S'-’" ' ■■■“ 

ESt"!a ;• ,1» i.- - 

T? M 441' 2b (^r. Lj. 4. 114»l III * 

112— Secant// proceedings-I relimi- 

"naru order, form of-Heing member of gang of 
^ ^-,1 . //er around for proceeding-Lvidence of 

t^i^f oiffnce. Mlir admissible-Acepiitial 
frlvious Charge - Kvidence relating to previous 

^ ! ndiether can be taken Vito coiwderatwn 

\ Kis“ a e ri^ isHues an order under s H of the 
n 'S) P n ust be careful to see that tlie order that lie 
PsUsuing i “in the teun.s of the sect.on winch I.e ,>m- 

^"Kfin^ “.‘’mmber of a oo.nmon gang of dacoits is not 
„ „.o\md fo™ proceeding against a person under a. HO 

of the Cr. P. C. 
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criminal Procedure Code— contd. 

WlvMT prnceodin"^ arr* takr^n a"ainst a person under 
s U'»,d the (V, \\ on the cjrmind of his bein" a 
habitual evidenee that bad characters assem- 

i)le at his ii'Uise is entirely irrelevant unless it is evi¬ 
dence slu-.viu^Mhat the bad chanteters were rol:)l)ers 
or that the ass.ml'lv was for the i.urj.ose of robl)crv 
aiul net for instance, merely for the i>ari)Ose of gambl- 

Tlicre is no warrant for the proposition that evi- 
(b nee which might possildy form the basis of a eharsro 
of a substantive oftVnoc is necessarily to he excluded 
in proceedings under s. 110 and cannot fornr the basis 
,,f an order under s. 112 and a hnding under s. lib of 

tlie <’r. P. C, . 

The fact that a person against whom proceedings 

are bein'' taken under s. llO of the Ci. P- C.., \'<is 
acquitted of a charge brought against liim of a sub¬ 
stantive ofTetv'e does not entitle him to have all evi¬ 
dence excluded of the incident which formed the 
subject of the previous trial. It is entirely a question 
of th-* value to be attached tn the ac(iuitlal. if he was 
•^quitted on the ground that the case was totally false 
a.^amst him no .Magistrate or Judge would think of 
takiii" the case into con.dderalion against him. On 
the other hand if he was only givim the benelit of the 
doubt there is no reason why tlie incident should not 
be put in evidence and given whatever value it might 
be wnrtli. The fan of acquittal may diminish and 
even destroy wholly the value of tlic evidence, but 
do'‘S not render it inadmissible, A Pi iuias r. Kmceuou, 
*>;i A L J. aOT; L, U. i5 A. 12!) Cr ; 2G Cr. L. J. lUU; 
\mb) A. 1. K. (A.) GIM; 4" A. 73r, 362 

_ss, 117, 356, 357, 360—b’cciin't.v prnceed- 

inqs—I‘hidence, record of—Procedure —Sun-compli¬ 
ance with prorisions of s. ■>()'*—Illegality. 

Per Scwboiild, .7.—Section 356 of the Cr. P. 0., 
must be held to prescribe the manner in whicli 
evidence should be recorded in warrant cases. It, 
therefore, follows that the provisions of s. .360 of the 
Or. P. C..’ are applicable to proceeding under s. 117 
of the Code when a person is called upon to show 
cause whv he should n^'t furnisli security for good 
behaviour and failure to comply with the provisions 
of that section wmild vitiate the enquiry or trial. 

Per Ghost, ./.—The provisions of s. 360 of the Cr. 
P 0. are matters of procedure and having regard to 
tlie fact that the directions contained in the section 
are mandatory the disregard of the provisions of 
that section with regard to any trial or enquiry 
vitiates the whole trial or enquiry. 

Section 360 of the Cr. P. C„ only refers to evidence 
taken under s. 356 or 357 of the Co<le. Although 
according to the provisions of s. 117, sub-s. (2) of the 
Code, evidence should be recorded in cases referred 
to in that section in the manner prescribed for 
recording evidence in warrant cases that does not 
make s. 356 applicable in all its terms, because 
8. 356 specihcally refers to enquiries under Chs. XII 
and XVIII only and does not refer to Ch. VIII of 
the Code. The result, therefore, is that in making 
enquiries under s. 117 evidence should be recorded 
as in a warrant case, but Ch. VIII of the Code not 
having been referred in s. 35G, s. 360 of the Code has 
no application to the record of such evidence. C 
Sanatan BuATTACfiARYA V. Emperob. 41 C- L. J 352; 
(1925; A. I. R. (C.) 720; 52 C. 632; 2o Cr. L. J. 1240 856 

-ss. 137,138,139-A—06s^^^cfion to public 

way—Objection to existence of public right, taken at 
late stage —Duty of Magistrate — Procedure. 
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X'nder the provisions of s. 139A of the Cr. P. C., on 
the appearance before him of the person against whom 
an order is made, a .Magistrate is bound to question 
him as to whether he denies the existence of a public 
right of the way. river, channel or place, and if he 
does so. the Magistrate must, before proceeding 
under s. 137 or s. 13;>, enquire into the matter. The 
Magistrate cannot refuse to enquire into the matter 
merely because objection was not taken until a late 
stage of the case. C S.iuiu r. Saiiar.vli, 29 C. W. N. 
610; (1925! A. I. R. (C.) 736; 26 Cr. L. J. 1168 528 

-SS. 144, 145, 107—Dispufc relating to land 

—Procedure —J urisdiction of Magistrate—Order 
under s. duration of—Observation as to posses¬ 

sion, effect of. 

Section 114 of the Cr. P. C., is of general appli¬ 
cation and contains nolhmg which ousts the juris¬ 
diction of a Magistrate incases of bona disputes 
as to possession of land. Wliere. however, s. 107 or 
s. 145 of the Code will meet the requirements of the 
rase. s. Ill is notan appropriate remedy and if it is 
found that the danger was not so imminent that it 
could not be otherwise averted an order under a. 144 
will generally be held to have been made without 
juri.sdietion. * Wliere it is clear upon the materials 
before the Magistrate that one party is in possession 
and that another wliose claim to possession is a mere 
pretence is threatening to interfere with that posses¬ 
sion the ilagistrate is entitled to resort to the special 
summary procedure of s. 144, if immediate provision 
or speedy remedy is desirable. 

Where in the course of a proceeding under s. 144 
of the Cr. P. C. the Magistrate finds that there is a 
bona fide dispute of possession of land likely to 
cause a breach of the peace he is bound immediately 
to lake action under s. 145 of the Code. The use of 
s. 114 is a suitable method of avoiding a breach of 
the peac.e only if it is clear upon a reading of the 
Police report that the claim of the party creating the 
disturbance is not a claim made in good faith. 

An order purporting to be under s. 141 of the Cr. 
P. C., has no power after the expiry of two months 
from the date of the order and any observation made 
in such an order by the Magistrate as regards the 
possession of any of the parties must be treated 
simply as an incidental observation meant to enable 
the Magistrate to make an order under the section. 
Such an observation cannot have the force of an order 
under s. 145 of the Code and is of no use in 
mining the question of actual possession, if the 
question arises in a subsequent proceeding. Pax 
Munni Lal Sao V. Gatti Ahir, .3 Pat. L. R. vO Cr; 
(192.3) A. I. R. (Pat.) 514; 6 P.L. T. 744; 26 Ci.I-J- 
1221) 0^5 

_S. 145—Dispute as to right to collect 

share of rents—Proceedings under section, validity 

Proceedings under s. 143 of the Cr. P. C., are not 
warranted by sub-s. (2) of the section in respec 
disputed crops or other produce of land or of dispui 
bhaoli rents or profits of such property when 
have been severed and removed from the iaua. 
definition of “land” however, as extended by sul^s. 
of the section includes the rents of the land and 
there is a dispute between rival ^ 

sive possession of a certain share 
sectiou is not inapplicable and 

perly be instituted under the a T R 

Singh v. M.hadeo Lil, 6 P. L. T. 454; (192g! A. P ^ 

(Pat.) 618; 26 Cr. L. J. US? . * 
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__SS.145, 147— to worship iu temple, 

dispute as to—tScctioii (ippliciiblr - Prorctluri'- 
^Yholl a dispute arises with reference to the rislit 
to worship in a temple, the proper section under 
which action should he taken hy a Maj^istratc to 
prevent a breach of the peace iss. 147 and not s. no. hr. 

p. c. 

Where the dispute is really as rejxards the posses¬ 
sion of the temple, s. 145,Cr. 1*. C . would be the proi-er 
section. M Sissaswami Cheity r 

GOUNDAN.48M. L. J. 52«:a‘J2r))A. I. K. (M.) --9; -l» 

Or. L. J. 1057 ^ 

_SS. 145, 360 — ProcccdiiKjs tinders. /.',o- 

Deposition of witnesses, whether must he read over. 
Held, by the majority (Ctf»ii7if7, J. dissentm;;i tha 
the provisions of s. oCU of tlie Cr. P. C., ai’pl\ to juo 
ceedings under s. 145 of the Code, subjec to ho 
qualification that in proceedings under that “jeamn 
there is no accused whose presence at 
the evidence is necessary. ^ j i c 

RUDUAPaL I'.SUBAUALl ^^HUIYA. C. ^ ^ 

L. J. 479; 52 C. 721. ^1^25) A. I. K. (C.) t>22; 21. Cr. U .h 

_SS. 145, 438—Dispute rcUitinO to immorc- 

able propertu-Order hy 

trate, power of, to set aside order—Hefctence 

' A District Magistrate has J\hc cVp 

order made by a Magistrate under s 
0. If the District Magistrate is 
order is erroneous he should lefei the . 

High Court under s. of the Code. C I>eku^d^ 

Howaldar V. Otakui’Di Akon, -t) Cl. D. < ■ 

_e 145 (Y)—Dispute relating to land- 

Breach ‘of the pcdcc 

nary order, [absence of, effect of J 

Magistrate to ir^titute « 145 of the 

Before instituting himself that a 

Or. P. 0. a Magistrate must sa isf> 

dispute likely to cause a l^^eac j„ake an order 
concerning any land, etc., and he i satislied. 

in writing stating the grounds o no 

Where no such order is the section, 

jurisdiction to institute ? ^vithout making 

and any proceedings stalled bj as taken 

the reqiiisite order are liable to be se as <ie 

without jurisdiction. LSher Khan J- Ia/al 

(192« A. I. R. (L tncernm j'—"'''' 

a^kelher caa he .eued^ 

. 'Jurisdiction of Magisttate. C., a Magis- 

. Under sub-s, (5) of e. ''f ..^prohibitory order 

trate has power ^nly to ss ^ act interfering 
restraining any " J:.,.,, ,vhen the Magistrate 

with the right of another person ^ 


po^ier of a Civil Court to gran. , at 

restraining a person "a Magistrate to make 

tlie sub-section does not autho v injunction 

an order in the nature ‘ "j^inact,*for instance, 

a“p?rf lo de^oUsi; a walMhan- 

J. .265 ., (I o1 1S72), »• 

-s. 162 -Kride"« yihethcT 

Statement before PoUcc-0>al 
admissible. 
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It is not lu'ccssnry under s, 1(12 of the Ci’. P. C\, liint 
stiilonieiits made to the Police in tlie cour.«e of an 
iuv.'Stigalion shcfiikl he reduced to writing. Siction 1)1 
of the Kvidence Act has, therefore, no apj'licatii n and 
it is <ipen I" th” prosecution to ju-ovc tln iii hy oral 
evidence. S Piti mal v. Kmci-Rou, 2G Cr. L. J. 11.‘17 

449 

__ s. 162 - !\'n<il Codf i.lrf XLA' of l$00),s. dOJ 

■ I’’ir.tl liiiannatioii Rvport, omission in, whether 
can U .supplied by reference to PoUet diaries ■ 
Death enu.^ed by giin-sliot—Ai'cidtiit or desiijii, 
</«’tcrwi(ii'itiOii o/ -Bencnt .tf iloubt. 

It was eouleiidetl on ludiidf of tlie defenre in a 
eriininal trial that tlie name id one of tlie accused was 
not nienlionctl in the First Informal ion Ueiiurl and 
tlnit a certain material witne.'S had imt been i-roduccd 
hv the prosecution. In dealing with these coiileiilii ns 
the Sessions dudge .slaletl in his Jiiilgmenl tiiat the 
omission to mention the name of one of the aeemsod in 
the First Information Report had been .'••et right in the 
first report written np l>y the fe!ul.>-lns])C(:tor 

who iiruceodeil at once to the s]>ot and that tlie cimtiis 
sliowed that an attempt had been made to seen re the 
attendance of tlie witiie.ss but that lie eouUl not be 

found at his ie.-*idonce: . , • . . , • 

Held ( 1 ) that if the proseeution desired to explain 

awavthe omission of the mime of one of tlie accuheil 

from the First Information Rei ort (piesfioiis slioulci 

liave been iiut to the 8 iilj-lnsi)eetor as to when the 

name of the accused was first, mentioned and tliat 1 he 

omission could not be made up by a rcterciicc to the 
• • 

^"( 2 )'Vhat similarly with regard to the omipion to 
produee a particular witness the Sessions Judge was 
not entitled to discover the exj/hmatioii fiom the 
zimnis and that .such use oHlio ;i»nu.s’ was improper^ 
Durinirthc ecairse of a fight betueen the laiti of 
tlie accused and the parly 'J 

member of the latter F‘‘' hv 

a -un but the Court was unalilo to deleiminc deliui e- 

Iv whether the shot had been Iirccl by one of the 

Jmemsed or was the result of the gun going off of 

it'^t’lf during the stiuggle for its possession . 

Held that tlic accused mu.st bo given the benefit of 

4 i rirtii'ht nnd lliat a cc'iiviction was nut justilicd. 
the doubt ana iii.u .i «-'* , , •> 7 i-(i'r>.ii j 

L Ki\D\Nsi.\T.n r. Emi-eror, (> L. L. J.-il. ^ 

U, <1) 720:26 Cr.L.J.lOl 711 

_S 162 i’D—Statement made to Police during 

investindtion, when admissible-Proof of statement. 
There is .10 r.esu.Bptio.. ..s to the K«Hn..e.}css of 
the slntcincnts of witnesses entered iii I olice di.uies, 
Ind unless tl.e state.nents are duly proved Uu; 
civen in Couit cannot he e.mtradicled bj tlieni. 

® Idle statement of a .Sob-lnsi-eetor as to what ll.o 
liit.st.il .iiirinL'' the course of the mvestiga- 

;■'* r^JhndmLsIble in s. Ui 2 Uj of the 

('r p (' L L.mih Singh I’. E-MfERoH, (1925) A. 1 R. 

L, 2 . 1 ; 2 (iCr.L. J. 115J - 513 

102 (1), 164 {2)—Staiement made to 

-^1 • (iihe^r ichclhcr ad)n issiblt- Statenietit vc- 
^„nW t 'bais<ra,e-A 6 «ace r,f soUn,n allu„,a- 

'watfment recorded hy a .Police Ofliee,- under 
A staumci ^ ^ inadmissible in evi- 

^i alv inciuiry or trial, in respect of any offence, 

■ uSor ““ stuteu.eut 

- ''“f Taumeut recorded by a Magistrate under a 164, 

■ cl Cr. V. c. is admissible m eridenco^ 
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whether taken on solemn aiUrmation oi‘ not. S Baua- 
Di'R r, Eiir’KKOR, 2G Cr. L. J. 1063; (1925) A. I. R. (S.) 
2t<') 7 

..S. 164 --C'lnfcs^^ion, recordimj nf — Recording 

Magistvdtc, jio^ilion o/ -Questions, whether canieput 
-Record of questions—Duty of Magistrate. 

A .Magistrate recording a statement or a confession 
under s. 164 id the Cr. 1'. C. is not absolutely pro¬ 
hibited from jHitting any ([ucstion to tlie deponent 
but liis j'lisitinii when recording sucl\ statement or 
confession is merely that of a recording Magistrate, 
and he is in m' sense enciuiring into the case and in 
ju.) sense an investigating ollicer. There is no justiti- 
cation for such a ilagislrate to extract by (questions 
2 jut to the deponent facts which the deponent has 
ni>t spoken to before such Magistrate, and facts of 
which the Magistrate himself would only be aware 
because he has been sui>j>lied with some copy of a 
statement which soincbcdy else alleges the dei^ouent 
has made and is willing to make again before the 
Magistrate, or \uiless he is i>rompted by somebodj* 
who is aware of such facts. Everything must, how¬ 
ever, depend on the nature of the question and tlie 
object of it and the men* fact tliat an answer was 
elicited by a question does not make tlie proceeding 
impropei’or the statement inadmissible in evitlence as 
a confession. 

Under s. 1G4 of the (Jr. P. C. a Magistrate recor«l- 
ing a confession is bound to record everj' question 
that he puts to person making the confession. It is 
of great imjjortance that this iirovision of the law 
should he obeyed otherwise it might be impossible to 
tell how far tlie dejioncnt has deposed voluntarily to a 
matter and how far liis statement was extracted from 
liim liy (piestioning in the nature of cross-examination. 
AHasanAi.i r. Kmi’KRou, 23 a. L. J. 715); L. R. 6 A. 
137 Cr.; 26 Cr. L. J. 1200 729 

-S. 164 -Confession, recording, nf—Warning 

to accused that confes.non might be used as evidence 
against him, absence of, effect of. 

A Magistrate recording a confession under s. 164 of 
the Cr. L*. C. must warn the accused that he need not 
make a confession and that if he does so, the confes¬ 
sion might be used as evidence against him. Failure 
to give this warning to the accused would render the 
confession inadmissible in evidence against the 
accused. L Bahawala r. Emreror, 6 L. Itt3; (1925) A. 
1. R. (L.) -132: 26 Cr. L. J. 1238 8 5 4 

- S. 164— Criminal trial —Coniu'ctfon for 

offence not charged—Statement made by accused 
person duly recorded, whether admissible. 

The Avord "stalement” in s. 1G4 of the Cr. P. C. is 
not limited to a statement by a witness but includes a 
statement made by an accused person which does not 
amount to a confession. C Auuur R.vhiu r. Emperor, 
41C. L. J. 474; (1925) A. 1. R. (C.) 926; 26 Cr. L. J. 
1279 1 0 5 5 

—^-ss. 164, 533— Confession, recordof —W'am- 

ing to accused that confessioii may be used as 
evidence against him, omission of, effect of—Con- 
fession, whether admissible in evidence. 

Section 164 of the Cr. P. C. requires that a Magis¬ 
trate before recording any confession should explain 
to the person making tlie confession that he is not 
pound to make the confession and that if he does so 
It may be used as evidence against him. Where the 
memorandum made by the Magistrate at the foot of 
the confession does not show that this requirement 
■was complied with and the Magistrate when called as 
ft witness at the trial does not state that he had told 


the accused that he Avas not bound to make a con-;- 
fession, the confession is inadmissible in evidence. Li. 
Rao r. Emperor, (1925) A. I. R. (L.) 367; 26 Cr. L. J. 
1175 699 

- ss. 164, 533 -Erideiice Act (I of 1872), 

s. SO — Confession, recording of—Procedure —.1/cmo- 
randum, contents of — Certificate, defective — State¬ 
ment of Magistrate recording confession, whether can 
cure defect. 

9 

A confession Avas recorded by a Magistrate and at 
the foot of the confession the Magistrate made the 
foIloAving note “The statement Avas Avritten in my 
juesence and hearing. It Avas read over to the 
accused and he admitted it to be correct. It contains 
a true and full account of the statement made by him." 
There Avas a note at the head of the confession that 
the accused aa’hs fully made to understand that he 
Avas not subject to any compulsion or coercion and 
that he Avas at liberty to make AA’hatever statement he 
liked. The Magistrate Avho had recorded the confes¬ 
sion AA’as examined as a Avitness at the trial and stated 
that he had Avarued tlie accused that any statement 
made by him Avould be used as evidence against him. 
He also stated that he had put a definite question to 
the accused Avhether lie Avas making the confession 
voluntarily and that the accused replied that he Avas 
making the confession of hisoAvn free-Avill: 

Held, that the certificate appended to the record of 
the confession did not oomplv Avith the provisions of 
s. 164 (3) of the Cr. P. C., but tliat the defect was 
cured by the statement made by the Magistrate ■who 
had recorded the confession and that the confession 
Avas consequently admissible in evidence. 

I^cr Scott-Smith, J.—Though s. 164 of the Cr. P. 0. 
lays doAATi that no Magistrate shall record any such 
confession unless, upon questioning the person making 
it he has reason to believe that it was made A'oluntarily, 
yet it is noAA’here laid doAA’n that the Magistrate shall 
recozd any note shoAving Avhat question he has put to 
the person and how lie has satisfied himself that the 
confession is being made voluntarily. At the same 
time it is advisable that a Magistrate recording a 
confession should record a memorandum showing that 
he has, by questioning the person making it, satisfied 
himself that the confession is being made voluntarily. 

Per Fforde, J.—Section 164 of the Cr. P. C. is oil® 
of the exceptions to the main principle of evidence 
that a document recording a confession may not be 
given in evidence Avhen the Avitness to the statement 
can be produced and can prove it by oral testimony. 
The section being an exception to the well-cstablisn- 
ed rule of laAv and being applicable to criminal pro- 
ceedings'its provisions must also be complied with m 
the strictest possible manner. The essential requi^ 
menls of the section are that the Magistrate wno 
records the confession shall before doing so explMa 
to the person making it that he is not bound to maxc 
any confession at all and that if , he does ^ * 
may be used as evidence against him. Ana n 
Magistrate shall record any such confession unles 
upon questioning the person making it, he has 
to belieA'e that he Avill make it voluntarily, 
statement AA-hen duly reduced to writing, in . •* 

Avith these provisions, must contain at ._!_ 

a memorandum to the fact that the • _ 

has explained to the person making the ^ 

that if he does so it may be used as evident 
against him, that the Magistrate believM 
the confession has been voluntarily made, 


GfiNERAL INDEX. 


1103 


Vol. 8fi] 


Criminal Procedure Code-contd. 

it was taken in his presence and hearing, was read 
over to the person making it and admitted by such 
person to be correct and that it contains a full and 
true,''account oftthe statement nmde by him. If the 
memorandum contains the proper note at the foot of 
it, it shall be prcsumeil that all necessary formalities 
purporting in tho foot-note to have been jicrforinpci 
have in fact been performed. W here, however, the 
memorandum is defective the defect may he enreil by 
recording the statement of the ilagistrato who record¬ 
ed the confession and if such statement slu'ws that 
the requirements of s. 1(51 of the Cr. 1’. C. were com¬ 
plied with the confession will be admissible in e\ i- 
dence. L Khkman v. Empkiior, (1925) A. I. E. E- *»lo; 

6 L. 58; 26 Cr. L. J. 1071 ^ 

- S. 165. See Arms^Act, hS-8. s. 19 {/) 280 

_ S.^95—Sanction to prosecute olUuned before 

amendment of Code-Complaint instituted after 
coming into force of amended Code, ichcther uin oe 

No prosecution in respect of an offence speeitied in 
8.195 of the Cr. P. 0. can, since tlie amendment ot 
the Code, be instituted except on the foniplaint ot 

the authority concerned, and a complaint • 

private individual in respect of an otYence ‘[bep 
have been committed in or m 
. ceeding in a Court must be dismissed if it 
after tne 1st of September 19i3, that is ti 
date on which the iinicnded Code came into fo pc- 

L Jawahar Lal a. Jaggu Mal. (192o) A. I. R- (L.> 33(h 

i.0 pro.... 

granted before amendment of Code Lapsinj / 

■sanction— Procedure-Superior Court, powei of, 

S^^onXtoi the Cr. P. 0 doee not 
superior Court to do what a subordinat 
no power to do. , . < *1,., Or V C a 

Where before the amendment of the (^r. i. _ 

subordinate Court granted mentioned 

secution of a person in respect of an offe , 
in 8.195 of the Code, but the ^ 

to the subsequent amendment of the ^ ^ 

Held, that the remedy of ^he complam^ ^ 
move the subordinate Court to inake a P .^loxo a 
the amended s. 476 of %Code Code ^ 
.superior Court under s. 4/6-A of p,jf,.TTY 

a,aomplaint. M L. Pattabi CHErrv r. GoPALALiim^. 

2^r. L. J- 1125 infor mation to Police 

-False^karge in ckaige 

and subsequently institutes a PL°®®«pnf,e of making a 
the basis of the same charge, the ^ nnxsthe 

false oharge under s. 211 of tne i e , .t to a 

deemed to.have been cornmitted before the 

judioial proceeding instituted in for such 

person making the-charge can he p 
offence a complaint in writing was in- 

Magistrate in whose Court Jhep (_j pat 
atituted under cl. (5) of 8.195^ 515-(i925) A. I. R- 
Darooa Gope V . Emperor, 6 P. L- I- • 1045 

(Pat.l717;26Cr.L.J.1269 Code {Act 

88 . 195 (1) foraZ of valuable 

XLV of 1860), 83.1,63 I,b7, specified, 

itcurity—Complaint by Court S * , scope of — 
•' tftet of-“Ofienco describld in s. i6d. scop 

, Compltiint under s. 1,63. . a complaint 

V It i8 not necessary that a Court making a com^ 
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undi'r s. 4715 of the (’r. 1’. C. stiould stale iindor wbjit 
-ubir sertion the offence complained if falls, and 
a failure to mention the .seetion <bu*.s not render tlie 
complaint or the ju\>eeedinu:-s taken on it irregular. 

Where a eomplaint madt* under s. 17G of (tie Cr. 1'. 
C.. after navniting the faets mentions ss. Ifio and 471 
of'the Indian Penal Code, the eomplaint must be 
deemed to cover all furm.s of furgery whic-li tlie 
evidence may show to liavf' been committed. 

The words “anv offence described in s. 4()3'’ in 
s. 195(l)(c)of the'C’r, P. C. must be taken to mean 
all forms of forgery under whatever .section tliey fall, 
N I<MAIL PanmV i'. Empehok. 2(5 Cr. 1>. J. 1115; (192.')) 
A. 1. R. (X.) 337 283 

_s. 196 (as amended)--Comp/a/ai reyardiiig 

(he falsilii of Kctiirn of lilcctum hlxpcnscs without 
order of or under the authoritii from Gorcrument— 
Conitizance hii .Magistrate I’nujab Eleetoral Rules, 
,. .5 (_/,_.](•,'-in a judicial proceeding", u-he- 

ther affect s. lUd, Cr. P. C., as amended. 

In r. 5 (4) of the Punjab Electoral Rules, tlie woI*d.s 
“in a judicial proceeding" liy a iMagi.strate do not 
override or amplifv the c lear ])rovisinn.s of tlie amend¬ 
ed s 190, Cr. P. C., and, therefore, do not empower a 
Magistrate to take cognizance of a c-omptanU regard- 
the falsity of a Return of Eltctioii Expenses, 
unless the complainl i.s tiled by the onler of or under 
tlie authority from the /Invernor-Cenera in Council, 
etc., as laid down Jn the amended h"'- ^r \ \ 
Eahh Singh r. Xarinjan Das. (> E. Ibb, (19-o,) A. L 
a>.) 449;2GCT.E.J.P231 850 

_g_ 197 —Penal Cede (.-Ic^ A’Ll ^of 130(1), ss- 

lijn • I (I I—Cattle Trespass -let (/ of IS/Ij.s. 11*—bj- 
f'DirictlioaMsAct(X of WJ>,, SI: f-SoU 
of i„„,ou„dcd cattle-SIcmber of Dtstr.ct Hoard 
directed to hold ealc-Parchase h,i suck a,ember- 
Member udicther public servant not removeable p om 
lice except bi, Local Govenmeni -Prosecution- 
Sdiicfion of Local Govci'umcnt, whether necessamj. 

\ member of a District Board appomtod by tlie 
.?nnfficcr for the purpose of lioldmg a su e 

Boardas anollKcr 01 under the Cattle 

by auction o catiu^.^i 

provisions of b. .11 ^ 

him *'commitieiUn' 

L. 26 Cr. L. J.1157; (11)25) A. h 
(0.)5G5 360 -C/mirmaa of Union Com- 

-S5. certain circumstances by 

mittee, Sanction of Local Gor- 

iiccmary-Dcpo^ition read by 

ernment, duly recorded. 

xoitness-Statemenu 

^ ^*^">SimslLcesTe removed from his otKce by 
certain ® „,,ot be said to be not removeablc 

the Commissioner, ^ Aociil Government, witlun 

from his office snve by lhe^L°» p C. Consequenlly 

the meaning of Government is not neces- 

the sanction or ^ ^ person under s, 197. 

sary for the of a witness instead of being 

«ad over t to t The presence of the accused is 
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handeti ovor to tho witness and is read by the witness 
Jiiniself. then- is no compliance with the provisions 
nf s. .‘hiU of the Cr. P. C. and the deposition cannot 
he used as the fonndation of a convicli<'n. C Maham- 
MAi' Y.\'=iN I'. ICAtt’KfvOK, W . N. (>50; 52 C. 431; 

iPilhllA. I. K. ((■-''^2; Cr. L. J. 117t' 602 

S. 200 Examination of comj iainant, object 
1,1 — Askiu'j coiniilninant to mibscribe on oath to com¬ 
plaint. whether sitvicicnt - li igh Court, when will 
intertn'c - I'artncr -fabiiiiing accounts—Penal Code 
i.irf’.v/.r of hv-vr’.s. 

The i<bject of the examination under s. 200. Cr. P. C , 
is to ascertain whether there is a prima fade case and 
u> prevent the issue of process in oases where the 
examination of the complainant would show that the 
complaint was clearly false, frivolous or vexatious and 
that further proceediii'^s would tend merely to harass 
unnecessarily an accused person and waste the lime 
of the Court. 

Wlien a comiilaint is in writinfr and is sutKciently 
clear it wt)uld be a suilicienl comjdiancc of s. 200 of 
the Cr. P. C.. if the Magistrate reads it over to the 
complainant and the eomplainant on oath is asked to 
subscrIliC it and it is only when the written complaint 
is obscure or vague that the Magistrate is bound to 
examine the complainant at suHicient length for the 
purpose of clearly ascertaining the allegations on 
wliieh tlie complaint is made. S Maho.mki' v. Maho.mei* 
iMUs, 2(>Cr. i.,J. 1101 189 

_ss. 200, 202, 203, 204, 345,439-Ca5Y 

instituted on rompluint - -Cross-cases -Po.itponement 
I'f issue of process in one. case till after disposal of 
other case-Order. legnliti/ of—Discnlion of Court 

■ licrisioii—Interference hi/ JJighCourt. 

^'section 314 of the Cr. P. is applicable to a ease 
even before the issue of i-iocess under s. 204 of the 
(Jode and a Magistrate is entitled under the former 
section, if there be a reasonable cause for doing so, to 
postpone an enquiry or trial and to j'osipone the issue 
of iirocess under s. 204. Section 202 of the Code 
deals with »‘ni|uiries after a Magistrate has taken 
cognizance of an olTence on complaint, and before he 
dismisses it under s. 203 or issues jirocess under 
s. 304 and there is nothing in the law which prevents a 
Magistrate from i)Ostponing the issue of process under 
s. 204 if there is reasonable cause for doing so even 
if the case be a warrant case. 

It is the policy of the law tliat a Court should 
j)roceed to enquire into and try the ease as soon 
as it takes cognizance of a complaint, but it is not 
prevented l)y any provision of the law from postpon¬ 
ing the eiKiuiry or the trial if there are sufficient 
and reasonable grounds for so doing. 

Where a Magistrate postpones the issuing of process 
in a cross-case till after the di.sposal of the other 
case, the only question is as to Avliether there is any 
reasonable cause for such order. If there be such 
cause it is a matter of discretion and if the Magis¬ 
trate does not exercise his discretion judicially in 
postponing the case, the High Court will interfere 
and sot aside the order. But if the discretion is 
exercised in a sound and judicial manner there is no 
reason why the High Court should interfere with the 
exercise of the discretion. Pat Ram Saran Singh v. 
Nikhau Narain Singh, 6 P. L. T. 477; 3 Pat. L. R. 134 
Cr.; (1925) A. I. R. (Pat.) 619; 26 Cr. L. J. 1179 603 

-ss. 203, 436 —Dismissal of complaint — 

Further enquiry, order directing—Notice to accused^ 
■whether necessary. 

Where no process has been issued to the accused at 
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all and he does not appear in Court and the complaint 
against him is dismissed summarily under s. 203 of 
the Cr. P. 0. the accused cannot be said to have been 
“discharged" within the meaning of s. 436 of the Code. 
It is only after he has appeared in Court and the evi¬ 
dence against him in Court is found to be insufficient 
so as to make it unnecessary to call upon him to enter 
upon his defence that he can be discharged. An order 
dismissing a complaint under s. 203, therefore, 
set aside and farther enquiry ordered under s. 436 
of the Cr. P. C. Avithout any notice to the accused. A 
(i.ijRAj Singh v . Emperor, 23 A. L. J. 451; L. R. 6 A. 
119 Cr.;(1925) A. I. R. (A.) 537; 26 Cr. L. J. 1176; 47 A. 
722 600 

-S. 21 5~Commitment when can be quashed. 

Commitments should only be quashed where on the 
face of it, there is something in the nature of a fatal 
haw in the prosecution. A Gl'lab Si.ngii v. E.mperor, 
L. R. 6 A. 14d Cr.; 26 Cr. L. J. 1233 8 4 9 

-ss. 215, 360—Commitment pi'oceedmgs— 

Deposition of witnesses not read over — Commitment, 
whether can be quashed at instance of Crown — Ap¬ 
plication opposed by accused, effect of. 

The provisions of s. 360 of the Cr. P. C. were en¬ 
acted for the benefit of the witnesses as also for that 
of the accused persons. Where the provisions of the 
section are not complied with by a Committing 
Magistrate and also with respect to some of the wit¬ 
nesses in the Ses.sions Trial, the commitment to the 
Sessions Court will not be (piashed on the application 
of tlie CroAMi where it is opposed by the accused who 
do not complain of any inaccuracy in the commitment 
record or in tlie record of the Sessions Court. C Bm- 
PEROR V. Abdi:r Rahim, 29 C. W. N. 698; (1925) A. L B. 
(C.) 928; 26 Cr. L. J. 1276 

-SS. 221, 289—Charge to Jury—Unreliability 

of evidence—Direction to Jury—Error of law. 

A statement in the heads of charge that such ana 
such sections of the Penal Code Avere “read and ex¬ 
plained" to the Jury is bad if it is not shown m 
Avhat manner the sections concerned were ‘ 

Where there is evidence against an accused it is lOf 
the Jury and not for the Judge to say that 
dence is such that no reliance should be placed ' 
A Judge commits an error of law if he directs l 
Jury to return a verdict of non-guilty because 
holds that there is “no evidence worth the name 
against an accused. v i a 

“No evidence Avorth the name" is under the law » 

A*erv different thing from “no evidence. C R 

Ali* Howladab V. Emperor, 26 Cr. L. J. 1151; (1“^^L ' 

I. R. (C.) 1055 ^ ^ . vr r of 

- ss. 227, 237-Penal Code (Act XLVoT 

1860), s. 279—Police Act {V of 1861), s. 
under s. SI,, Police Act—Conviction under 

Penal Code, legality of-Charge-Infar^ati^ Jo 

accused as to contents of charge^ whethe 

A summons Avas issued to the accused to 
cliarge under s. 34 of the Police • -vorge 

bicvcle rashly. The accused was tried on tbis 
uut the Magistrate held that the facts prove 
constitute an offence under s. 34 of the ^ 

The accused was, however, convicted unde 

the Penal Code: , j —as not 

Heid, (1) that the finding that the Aet 

guilty of an offence under s. 34 could 

necessarily and logically meant that the a ^ 
not be convicted, of an offence under s. 

Penal Code; 
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(2) that the accused was entitled to know of the 
charge he had to answer and that not liaving been 
informed of any charge under s. 270 of the Penal Code 
he could not bo convicted of an olTence uiuler that 
section. 

Sections 227 and 237 of tlie Cr. P. C. necessarily go 
together and it is not the intention of the Legislature 
to empower a Court to convict an accused person of 
an offence of which he has not been told anything. A 
Dhum Singh v. Emperor, 23 A. L. J. 43ft; (l!l?5] A. 1. 
R. (A.) 448; L. R. 0 A. 143 Cr.; 26 Cr. L. J. 1057 1 

-gg 235| 239 — coaiHiitfed in sepa¬ 
rate transactions—Joint trial, legality of. 

Certain accused were charged with an offence 
under s. 307 of the Penal Code and one of them was 
also charged with an offence under s. 20 of the Anns 
Act. The offence under the Anns Act was not coni- 
mitted in the course of the same transaction as that 
in which the alleged attempt to murder took place, 
but the accused were tried jointly in respect of both 

the offences: . . 

Held, that the joint trial was illegal. LIstr Khan 
r. Emperor, 7 L. L. J. 64; -(1925) A. T. R. (L.) 326 ; 26 
Or.L.J. 1167 527 

-ss. 236, 237—Penal Code (Act XLV of 

1860), ss. 201, SOJ -Ckarge under s.SOJ-Convidton 

under s. 201, legality of. 

Under s.237 of the Cr. P. C. a man may he con¬ 
victed of an offence although there has been 
charge in respect of it, if the evidence is such as to 
establish a charge that might have been made unUei 

the provisions of s. 236 of the Code. 

The accused were charged with an offence ; 
8. 302 of the Penal Code but were on 
convicted of an offence under s. -01 • 

Code, that is to say, of making away with he t m- 

dence of the crime by assisting in |. 

body of the deceased after the murder was committeu. 

Held, that having regard to the ^ 

236 and 237 of the Cr. P. C. the conviction vas 

perfectly legal. P C Begu v. Umperor. 48 M. L. J . ^ J. 
2 0. W N.447; 41 C. L. J.43^ 27 Bom^ L K- -0. 3 
Pat. L. R. 95 Cr.; tl925) A. 1. R (P- C.) 130. 0 L. 22b, 
23 A. L. J. 636; (1925) M. W. K. 418; 26 Ci. L. J. lOa^ 

—~ s. 252 l2)~\V(V'rant case— Prosecution ein- 

dence, production of -Duty of Magistrate-X ecessary 

witness not produced, efect of. unon 

Clause (2) ofs. 252 of the Cr. I'-Jemg 

the Magistrate, in a warrant case, the ^ 

that all the evidence essential to the p , j • 
case is before the Court. It is not onihe 

trate to acquit the accused in a nroduce a 

ground that the prosecution has ^ P 2 0. W. 

necessary witness. 0 r.R 7 -’ 2 GCr L 

N. 584; 12 0. L. J. 632; (1925) A. 1. R- (O.) 06/, 2b 

2S6 537—FwrtAeJ- cross-examination 

^ke up his mind, refusal of-Rcasons notrecorae 
— Irregularity—Prejudice. tamKlaturehnscon- 

Bys.256ofthe Cr. P. ^hf rndvile^ that 

ferred upon on accused person the p » ® g he 

ordinarily, after being ‘charged 

. ^all have a period of not less tto 2 charge, 

-2der the metLd in which he will m et the 

.end If the Magistrate from the 

withoutassigningany rea^n fordepa | overlooks 

.^omal procedure and probably because he o^e 
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or is iinawiuv of the change in the law, does notallow 
that privilege to the accused, it is difficult to say that 
the accused has not been iirejudieed. 

Where an accused I'crson is not defended by Counsel 
lie is more in need of the privilege designed by the 
l.egislature to be granted ordinarily to all accused 
persons tlian lie would be if liis ease were in the 
liands of a Pleader. L Philmak Si.vgh r. Emperor, 
(1925) A. 1. U. ;L.'i .330; 20 Cr. L. J. 1158 518 

_ S. 288 — Evidence before Committing Magis¬ 
trate, when ran be used at trial. 

Evidence of a witness taken before a Committing 
Magistrate mav under s. 288 of the Cr. P. C., be used 
as sub.stanlive’ evidence in the case at trial in the 
Sessions Court where for the purposes of justice, the 
adoption of such a course is found necessary by tlie 

Judge. . . . T 1 - 

The words “subject to the provisions of the Indian 

Evidence Act. 1872- in s. 2b8 of the Cr. R C. are 

intended to prevent the admission of irrelevant 

evidence in the Sessions Couit merely on the ground 

that it had been recorded by the Committing Magis- 

Imte S Bahai.uu r Empkr6r. 26 Cr. L. J. 1063; (192.5) 

1 _—V 288 —AVords "for all purposes subject to 
the provisions of Evidence Act", purpose of-Re- 
tracted statement of witness transfeired to Trial 
Court's recnrd-Suck statement, whether substantive 
evidence or only of coiroborative or contradictory 

The words “for all purposes subject to the provi¬ 
sions of the Indian Evidence Act , are introduced m 
c rr P U for the purpose of removing any 
as to the right of the Court to treat the evi- 
dlm-e given befoil the Committing Magistrate as 
»,TivP evidence in the trial, when such evidence 
lit been trInsS .l«t Court’s record There- 
fore where a witness after corroborating tlie state- 
\ nf approver l)cfore the Coimnittnig Magia- 

““etoe^ back'upon his 

V the latter transfers, under s. 288, L.r. i . c,., 

thfs t™ record the statement of the rv.tness made 
to hisoun ieco Magistrate, the statement so 

Ptderr d CyTe “fed J substantive evidence m 
transferre y before tlie 

the case preciselj.^^^^jt is nothing to restrict 

of ,“£e‘tho“"s ?fudg": 

r E^^KOB, 6 L. 1S9; (1925, A. I. R. 

sf 297—C/iar<7C Jury, contents of-Duty 

o/Judoe. in order to comply with the 

Aehargeto be Jury.^m ^ ,um up 

provisions Of ^ prosecution and lay down the 

the evidence Joi P guided. It is 

Jaw by whmh the ^ j the subject has 

defective if It states that 

already been Pl;^"^t1nthe opinion of the Sessions 
Prosecutor and t at m u p 

Krok, 2 G-Cr L. J. 1090 1 78 
case. N by Jui'y-Charge to Jury- 

- -?• ^^'coiroboration — Possession of stolen 

f^^l^P^mptZn-Misdirection-Criminal case- 

Burden of proof. prosecution to 

and that onus “aver abanges. Illustration 

^ofsAU^S tbe’EvTdenco Act, it must be proved 
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lliat the broods found in the possession of the accused 
have been stolen. No such presumption will arise in a 
case where it may reasonably be presumc-d that tlie 
property in question is stolen property. 

Where in a trial by Jury in respect of an olTencc of 
dacoity a witness is examined on behalf of the pro¬ 
secution with regard to whom the case of the prosecu¬ 
tion is that he was himself probably concerned in the 
dacoity, the Juiy must be directed not to accept the 
evidence of the witness without the most careful 
scrutiny. Such a witness may not actually be an 
accomplice but he is little better than an accomplice 
witness. Failure to direct the Jury in this behalf 
amounts to a serious mi.sdirection. 

In a case of dacoity the Judge in exj)laining Illus¬ 
tration (nito s. 114 of the Evidence Act gave the 
Jury the following directionsThe Court may 
presume that a man who is in possession of stolen 
goods, soon after the theft, is either the thief or has 
received the goods knowing them to be stolen. 
When it is proved, or maybe reasonably presumed, 
that the property in question is stolen property, the 
burden of proof is shifted, and the possessor is bound 
to show that became by it honestly, and if he fails 
to do so the presumption is that lie is the thief or 
the receiver according to circumstances. 1 have 
already referred to the defence of these two accused. 
If tlie gentlemen of the Jury find that the accused 
have failed to account for their possession, then 
they may presume that the accused came by them 
dishonestly : 

Held, that the direction amounted to a serious mis¬ 
direction inasmuch as 

(a) no presumption could arise under Illustration («) 
to s. 114 of the Evidence Act with regard to property 
which could be merely presumed to have been stolen; 

(1)) tlie burden of proof wa.s throughout on the 
prosecution and could not be shifted; 

(c; the Jury were not properly directed that it 
was their duty to w'eigh all the circumstances of 
the case, consider the accused's explanation and 
then decide whether or not they should make 
the presumption laid down in the Illustration to the 
section. C Satya Oharas Maksa v. Emi'RROi:, A. 

I. R. (C.) 666; 52 C. 223; 26 Or. L. J. 1155 515 

-S. 298—5e.«ions trial—Charge to Jury, con¬ 
tents of—Duty of Judge. 

In the heads of a charge to a Jury the Judge should 
state how he explained the various relevant sections of 
the Penal Code to the Jury and should not content 
himself with a statement that the sections had been 
read and explained. In explaining the sections he 
should do so by applying them to the facts of the case 
and should tell the Jury what is necessary for them to 
find with reference to the facts in order to give a 
verdict of guilty on the various charges framed. C 
Abdul Rahim v. Emperor, 41 C. L. J. 474; (1925) A. 1. 
R. (C.) 926, 26 Cr. L. J. 1279 1 0 5 5 

- s. 30Z—Verdict on sei'eral charges, mode of 

recording. 

It is necessary for the Judge under s. 303 (1) of 
the Cr. P. C. to elicit from the Jury a separate 
verdict on various charges by questions and to record 
the questions and answers imder s. 303 (2). A state¬ 
ment that the verdict is of guilty where there are 
several charges, is not a sulheient compliance with the 
provisions of law. N Ram Pkasad v. Emperor, i!6 Cr. 
L.J.1090 1 78 

—--8i 307 —Jfitwan 


Judge and Jumj—Reference to High Court— Verdict 
of Jury, when can be rejected 
liffore the High Court can refuse to accept the 
verdict of the Jury in a reference under s. 307 of the 
Cr. P. C., it must find that the verdict is unreasonable. 
C Emperor v. Premanaxd.v Dctt, 29 C. W. N. 738; 
(1925) A. I. R. (C.) b76: 42 C. L. J. 247; 26 Cr.L. J. 
1256 1000 

-ss. 307, 418, 449. Ch. XXXIIl-Tnai 

by Jury—Disagreement between Judge and Jury — 
Reference to High Court— Procedure. 

In ordinary eases tried by Jury there is no appeal 
except on a matter of law under >. 418 of the Cr. P- 
C. Wlicre, however, a case is tried by Jury under the 
provisions of Oh. XXXIll of the Code, an appeal lies 
to the High Court on matters of fact as well as on 
matters of law under s. 449 of the Code. In such u 
case the findings of the Jury on questions of fact are 
not final, and if there is a disagreement between the 
Judge and the Jury and the case is referred to the 
High Court under s. L07 of the Code, the High Court 
must consider all the evidence in the case and give 
jmlgment after considering itaswell as the opinions 
of the Judge and the Jury. L Emperor v. Biual Par- 
shad.IL. C. 467; 6 E. 98; (1925) A. I. R. (L.) 401; 26 
Cr. L.J. 1241 .857 

-S. 309—Sessions frial—Assesso?-s, opinions 

of, delivered in writing — Irregularity. . 

Where in a Sessions trial held with the aid oi 
assessors, the assessors delivered their opinions m 
writing, instead of orally to the Judge, this contraven¬ 
tion of the provisions of s. 309 of the (jr. P. C. does 
not alTect the legality of the trial in the absence w 
a finding that it led to a miscarriage of justice. 

Begu v. Emperor, 2 O. W. N. 447; 48 M. L. J. 613; 41 C. 
L. J. 437; 27 Bom. L. R. 707: 3 Pat. L. R. 95 Cr,; 

A. 1. R. (P. C.) 130; 6 L. 22G; 23 A. L. J. 636; (1923) 

W N. 418; 26 Cr. L. J. 1059 (P. C.) „ j « 

-8. 337—Requirements—Approver— 

validity of—Inducement to approver, effect of. 

All that s. 337 of the Cr. P. C. requires is that tnere 
should be an investigation in progress regarding 
offence triable exclusively by tlie High Court or 
Court of Session or an offence punishable wiin 
prisonment which may extend to ten years. 

Where on the date of the tender of P®’’. . 
approver proceedings were going on .u 

accused under ss. 467, 471 of the Penal j 

pardon granted to the approver is perfectly legal 
the approver is a competent witness against 

accused .#-ofiion 

No analogy exists between the case of a 
obtained from an accused person by an « an 

and the case of an approver, and the ,’‘^^-ause 
approver does not become inadmissible tfie 

it is shown that some inducement ivas ®“® 
approver to give evidence. N Ismail Panju i’-“ ' 

26 Or. L. J. 1115; (^5) A. 1. R. (N.) 337 ‘ 

-S. 337 {2-A)-Approver-Ccmm^^^^^^J, 

Sessions— Approver, whether must be comtnn 

with accused. - . • jn s. 337 

The meaning of the provision 
(2-A) of the Or. P. G. is that whenever m appro 

examined the Magistrate has no ^ accused 

ceed with the trial but must commit tn 

persons for trial to the Court of (wmiiutted 

mean that the approver should M Kmpbbob v. 
for trial along with the accused persons. _ q 
Peru, 2 O. W. N. 464; (1925) A. 1. R. (O.) ** 73g 

J.512;26 0r.L.J.m6 


ofiNERAL Index. 


Vol. 88J 

Criminal Procedure Code -contd. 

-S. 342-£; xaviinati'^n nf accused he fore re¬ 
cording prosecution evidence, hoioliln of. 

An accused person cannot be examined under s. ,'U2 
of the Cr. P. C. before any evidence for the prosecu¬ 
tion has been recorded, inasmuch ns there is no evi¬ 
dence against him and there is no circumstance 
which he can be called \ipon to explain. L Hakawai.a 
V. Emperor, 6 L. 183; (1025) A. I. U. (L.) 132; 2(5 Cr. 1/. 
J. 1238 8 5 4 

- S. 352 —Police Officer, udiellter can Ic ex¬ 
cluded from Court-room--Duty of Court -Special 
treatment accorded to Police Officer, ejfect of. 

Section 352 of the Cr. P. 0. gives power to the 
Court of ordering that any particular person sliall not 
remain in the room used by the Court. If makes no 
exception in the case of a Police Officer. When an 
accused person objects to the presence of a Police 
Officer or other person the Magistrate lias to decide 
whether the accused’s fear of prejudice to liis caM* is 
reasonable, considering the intelligence and suscepti¬ 
bilities of the class to which he belongs and not 
merely whetlier his presence is convenient or helpful 
to the Court or the prosecution. In the case of a 
person interested in the prosecution, such as a Police 
Officer, other than tlie Prosecuting Officer, even where 
the Court itself docs not see sufficient reason to order 
that he shall not remain in the Oourt-room, it may put 
it to that or to the Prosecuting Officer whether in view 
of the accused’s objection he will withdraw or lie 
advised to withdraw' from the Court-room. 

It is not advisable that a Police Officer interested in 
a case proceeding before a Magistrate should recede 
exceptional treatment as a seat on the dais, as such 
treatment is calculated to breed suspicion m the nimd 
of the accused as to the independence of the Magis¬ 
trate. N Nathcsingh V. Empekor. 8 N. L. J. Jo, O.-• 
A. I R. (N.) 296; 20 Cr. 1-. J. 

-S. 360— Commitment proceedings -Deposi¬ 
tion read over to witness during examination of 
other witnesses, effect of. , , 

Reading over to a witness his P,lt 

other witnesses are being examined is not sufTicient 
compliance with the provisions of s. 360 o - j 

C., since the object of that section is that 

may have the opportunity of J ^j-Ut 

evidence has been correctly recorded, pis is of great 

importance in an enquiry with a view to commiUnenb 
since under certain circumstances the ca , ^ 

taken may be used as evidence ^^ainst t e ^923} 
the trial. C Manik r. Emperor 41 C. L. J. 393. (IJJo) 
A. I. R. (C.) 933; 26 Cr. L. J. 126/ 1 

- S. 360— Evidence Act {I of 1872), ss. SO, 01 — 

Omission to read deposition 

No amount of pressure of work ^^4‘"““'fjXpst 
and other considerations of that jfj, . breach 

degree can justify any Court for the d . . 

of the provisions^ of the , law. • GO « ^ 

and positive and instructions laid do risrorouslv 

the administrators of the l^w should be rigm<^usi> 
c.omplied Avith both in the mterests of the accused. 

Court and Avitnesses. , , ,,nripr s 360 

If a statement is properl.y recorded undej 8..^_ 

then under 8.80 of the inhisevi- 

H, howeve.-. 
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lo. Piiivi III JO fr\ nft 

that the memorandum, winch jg 

poBition, but has been irregularly recorded, is 


iMtc. to prove tint it is accurate, if its accuracy is 
cliMllenged. 

riie omission to r-'ad out a depo.sition to a witness 
ns required by s. of tiic Cr. I’. C. does not neces¬ 
sarily render it inadmissilil*' in evidence, at any rate 
against a person eliarged with abetment of peVjurv 
and it can also be proved by extraneous evidence 
notwith.-tanding s. 91 of the Indian Evidence Act. 
S PiTi-M.u. I'. K.mperor, 26 Cr, L. J, 1137 449 

- S. 360— Heading over deposition to witness 

while another witness is being examined, legality of. 
To read over the deposition of a witness Avhile 
another Avitness is lieing examined l>y the Court is 
not sufficient cumpliance Avith the terms of s. .360 of 
tho Cr. P. C.. sinee the intention of that section is 
lliat the evidence siionld lie read in sticli a manner 
that the accused can hear wliat is lieing read and 
take objection to it. An accused jiersnn cannot be 
expected at one and the same lime to listen to the 
evidence that is being read over and to (lie evidence 
of a fre.sh witness that is lieing recorded. 

I’nders. 360 of the Cr. P. C. the evidence of a 
Avitness must be read over before the examination 
of another Avitness iscommenced, C DrimHi r. Emperor, 
52 C. 499; 1,1923; A. I. R. (C.) 831; 26 Cr.L.J. 1213 733 

-S. 360- Witne.ss, deposition of. Avhether must 

be read over in proceedings under s. 145 of the Cr. 
P. C. 8’ce ('r. P. C.. 1898, s 145 714 

-S. 360 -Witness reading deposition himself 

-Effect. See Ur. P. C.. 1898,8.197 602 

- SS.360,110 —Security proceedings—Deposit 

tion not read over to witnesses, effect of — Illegality. 
Where in a proceeding under s. 110 of the 
Cr. P. C. the provisions of s. 360 of the Code 
are not complied with, the enquiry is A’itiated and 
the order passed by the Magistrate in the proceedings 
must be set aside. * C Nawaii Am v. Emperor, 52 C. 
170; (1925; A. I. R. (C.) 816; 26 Cr. L. J. 1233 8 4 9 

_SS. 360, 117, 356, 357 -Security proceed¬ 
ings— Evidence, record of—Procedure—Non-com- 
pliancc Avitli provisions of s. 360—Illegality. See 
Cr.P.C., 1898. s. 117 , 856 

_S 364 — ii’xamiHatton o/acci/5ed, recordof— 

record not made, effect of—Breach—hregularity. 

\t the close of the prosecution case in a Sessions 
trial the Judge made the folloAving note:—"The 
statements of the accused Avere read out to each of 
them and thevAvere asked if they Avould add anything 
here Thev staled that they Avould not, c.xcept C. 
What he stated here is recorded by the Court." The 
Court then examined a Court witness and further 
examined the accused and made the following note:— 
“After the conclusion of the examination of the 
witness the Court examined the accused again. They 
staled that they had nothing further to say and 
declined to examine, any witness m defence. No 
record Avas made of the examination of the accused 
except in the case of the. examination of C: 

iIpI,1 that a record of the exammation «f the 
accused under the provisions of s. 361 of the Cr. P. 0. 
was obligatory and that the absence of U had caused 
IlrJmiQnreiudice to the accused and that, therefore, 
the triafwas vitiated and must be set aside. C Sarat 
C’han^Xr f. Kmperoe; 52 C. 446; (1925; A. I. K. (C^ 

• 26 Cr. L. J. 1224 800 

IIIL—• 8S 369f 444— Appeal—Several accused^ 
\T^npTlatc Court, dutv of—CoD?ideration of case 
accused. ’Sw Appeai, (CKiMi.vaL) 177 
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-s. 386. 5 €c Karachi Port Tri:sts Act. 18GC, 

s. 84 1007 

-SS. 403, 236—Penal Code ivlci XLV of 

JSOO), SS. .[01, hid—Being viemlernf gang for the 
purpose of hahitually committing theft, trial for 
-Acquittal—Rcceiiing stolen property, trial for, 
u'hether barred. 

Accused wn.s tried along with several other persons 
for an offence under s. 401 of the Penal Code and was 
acquitted. The case against him consisted of an 
approver's statement as to his having attended a 
meeting held with the object of foraiing a gang for 
the commission of theft and of evidence as to 
the discovery of proceeds of certain thefts in his 
lioiise. The approver’s statement was considered un¬ 
reliable and the evidence as to the discover)' of 
stolen property was held to be insufficient to prove 
that the accused was a member of the gang. The 
accused was subsequently prosecuted for an offence 
under s. 413 of the Penal Code in respect of the 
discovery of stolen property: 

//e/d, that the two trials were not based on the same 
facts and that the accused could not in the foirner 
trial, when he was tried along with other persons, 
have been charged with an offence under s. 413 of the 
Penal Code and that, therefore, s. 403 of the Cr. P. C., 
did not bar the subsequent trial. L Chhajju v. Empf- 
Kou. 26 Cr. L. J. 1097; (1925) A. I. R. (I,.) 537 185 

-S. 403 (4)— Acquittal— Prosecution on same 

facts—First Court not competent to try subsequent 
charge, effect of. 

Clause (4) of s. 403 of the Cr. P. C. permits a 
second prosecution for an offence constituted by the 
same acts if the Court by which the accused was 
first tried was not competent to try the offence 
subsequently charged. M In re Palani Gousdak, 
48 M. L. J. 490; (1925) A. I. R. (M.) 711; 22 L. W. 205; 
26 Or. L. J. 1087 31 

-- S. 4^7—Evidence Act (I of 1872), s. Uh, 

Ulus, {b)—Penal Code (Act XLV of IStiO), s. 302 — 
Acquittal, appeal against—Interference, when justifi¬ 
ed — Approver, statement of — Coimoboration—Accused 
seen talking to deceased. 

An order of acquittal arrived at upon evidence 
should not as a rule be set aside unless the Appellate 
Court holds it to be manifestly wrong or perverse or 
unless it can be said that the Court which tried the 
case has manifestly erred. An order of acquittal 
should not be set aside merely because the Appellate 
Court is of opinion that if it had been trying the case 
itself it would have arrived at a different conclusion. 

Two little girls were collecting fodder near their 
village and the accused was seen talking to them, 
shortly before sunset. Two days afterwards the 
bodies of the girls were discovered lying in a field 
with injuries on their persons which indicated that 
their death was due to violence. An approver gave 
evidence that the girls had been put to deatli by the 
accused and himself for the sake of their orna¬ 
ments ; 

Held, that the evidence that the accused was seen 
talking to the girls on the evening on which they 
disappeared did not amoimt to a material corrobora¬ 
tion of the approver's statement. L Eupbbok v. Rau 
Kabam, 2 L. 0. 2; 26 Cr. L. J. 1141 453 

—^^ 88. 421, 561-A— Appeal — Reasonable oppor¬ 
tunity to accused or his Counsel of being heard not 
given — Appeal, dismissal of-tinhe 
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The language of s. 421 of the Cr. P. C. requires 
a reasonable opjHu tunity to be given to the appellant 
to be heard in support of his appeal and if such 
reasonable opportunity is not given the Court has no 
jurisdiction to dismiss the appeal. 'Where a criminal 
appeal is dismissed wdthoul reasonable opportunity 
having been given to the appellant or his Counsel of 
being heard, the Court has inherent power to make an 
order that the appeal should be re-heard after giving 
the appellant or his Counsel a reasonable opportunity 
of being heard in support of the appeal. L Muhaiiao 
Sadiq J’. KiiPEUOR, (iy:(5) A. I. R. (L.) 355; 26 Cr. L. J. 
1169 593 

-S.423. 

There is no restriction on tlie powers of an Appellate 
Court to deal with the case of which it has complete 
seisin in any of the manners j)rovided by s. 423, 
Cr. P. C. N Ram Prasad i\ Emperor, 26 Cr. L. J. 1090 

178 

—SS, 423, 439-Penal Code (Act XLV of 
1860), SS. 360, S76'- Rape, charge of —Appeal—Con¬ 
viction for abduction, whether justified—Acquittal 
in respect of charge of rape — Rei'ision—Acquittal, 
whether can be set aside and conviction substituted. 
vSection 423 of the Cr. P. C. empowers an Appellate 
Court to reverse inter alia the finding and to order 
the accused to be re-tried by a Court of competent 
jurisdiction or to be committed for trial. It does not 
empower an Appellate Court to try the accused per¬ 
son itself. 

It is not competent to an Appellate Court to alter 
a charge under s. 376 of the Penal Code to one under 
s. 366 of the Code, inasmuch as the charge under the 
latter section involves different elements and different 
questions of fact from a charge under s. 376. 

Accused was charged with an offence under s. 376 
and was convicted. On appeal the Sessions Judge 
set aside the conviction under s. .176 and proceeded 
to frame a charge under s. 366 of the Penal Code 
and called upon the accused to plead to the charge, 
examined him upon it and allowed him to c^l 
witnesses in defence. As a result of the trial the 
accused w’as convicted of an offence under s. 366 of 
the Penal Code: . . 

Held, (1) that the Sessions Judge had no jurisdiction 
to try the accused as an Appellate Court, without any 
commitment having been made to it ; 

(2) that the conviction of the accused by the 
Sessions Judge under s. 366 of the Penal Code was, 
therefore, illegal; , , 

(3^ that in revision the High Court had no juris¬ 
diction to convert the acquittal with regard to the 
charge under s. 376 of the Penal Code into a conviction 
and to convict the accused of that offence. R C-0. 
Sircar v. Emperor, 4 Bur. L. J. 29; (1925) A. I. 

230; 3 R. 68; 26 Cr. L. J. 1119 287 

-SS.428, 439—Appeal—Additional evidenc^ 

when can be admitted—Power of Couri, scope of 
Admission of additional evidence — Revision— Inter- 
ference by High Court, when justified. _ . 

The scope of s. 428 of the Or. P. C, is prma ft^t^ 
not limited by any consideration save that_ the •” 
late Court should he of opinion that additional ev 
dence is necessary and should record its reasons for wi 

opinion. The object of the section is just asmu^ 

prevention of the escape of a guilty person w 
some carelessness or ignorant procedure ol w i" 
^sjecutor or the Magistrate, as the vmdicitioft o* 
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innocenco of ft person wrongfully ncoused where the 
same carelessness or ignoiauee. Ins oinitlod to bring on 
the record circumstances essential to llu; olucidatitm 
of trutli. 

In India the onus is placed on the Court not merely 
to listen to the evidence l)Ut to emiuire to tlie utmost 
into the truth of the matter and so to secure justice. 
Accordingly if any rest riot ii)n is to be i>lacefi upon tlie 
power oonfeiTcd on an Appell.ate Court l>y s. of the 
Cr. P. C., it ciumot be tlial negligoijee or inadvertence 
on the pftit of the prosecution is to be allowed to effect 
ft mis-carriage of justice; on Ihe contrary the section 
is directed to the attainment >‘f justice even at a 
late stage in the proceedings, by the introduction »>£ 
further materials which tlie Court judges to be 
essential to a just decision of the case. 

The powers given by s. 42ti of the Cr. P. C. to a 
Criminal Court are n<it less than are given ton Civil 
Court in tlie matter of admission of evidence at the 
appellate stage and Courts ought not to einumiseribe 
them where the Legislature has not seen lit to do so. 

Even where it might itself in the exercise of its 
discretion as an Appellate ('ourt have declined to 
admit additional evidence, the Court of revision will 
by no means always interfere with an order of the 
Appellate Court admitting additional evidence, io 
justify interference in revision in such a case the Court 
must be satisfied that the Appellate Court ci.mmittecl 
an error of law which has prejudiced the acci^ed on 
the merits. Pat Akhtar Hi ssmn r. KMPiiftoR. 6 P. u 1 • 
431; 3 Pat. L. R. 101 Or.; (1923) A. 1. R. (Pat ) .0 

Cr. L. J. 1171 

SS 435. ^39—Conviction by Panchayat 


Court est€bliske.d under Madras Panchayat Courts 
Act (II of 1920), Po'oers of High Court to interfere. 
The provisions of the Cr. P. C. are not made applic¬ 
able to Panchavat C jurts under the Madras I anchnyat 
Courts Act. The High Court cannot. ther**fore. intei- 

fere w'ithan order of « panchayat Cou_rt undeiss. 

and 439 of the Code. But under s. I0< of the Ooi ern- 
raent of India Act. the High 

supervision over all Criminal and Civil Couit • ' 

Presidency and when a grave error of a 

Court, which is not governed by the 

Cr. P. 0.. appears on ihe face of the record. th« PO^ers 

given by a. 107 of the Government Oadu e. 

be invoked to correct such ^ i iri 521 

.Emperor, (1925) M. W. N.COO; 26 Cr. L. J. Ubl 

-SS.436, 133,438-Nui5ance. 

relating to-Further enquiry order of. whethei 

canbe made—-Reference to High Coun. ^ p 

Proceedings under s. 133 and ^ nnd a 

C. are not covered by s. 436 of the C Qj-jer 
Sessions Judge has. therefore, no Ug 

further enquiry in the case of such ® '^ake 

would have power, however, m a prope - 

a reference to the High Court 26 

Code. OPrituipalv. Emperor, 2 0. 

e^^439_P«nding case-Ckarge, quashing of 
—Revision—High Court, power of-Evidtnce, a sene 

T^heHigh Court has power to interfere 
criminal case but such power is only * . jaid 

in exceptional circumstances . being that 

down with precision, the f . the interests 

the intervention should he necessary with- 

Cf justice and that a bare statement of the lags wi 
OHt any elaborate argument should be sumcient o 
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convince the Court that it is a fit one for its interference 
at ail intennc liate stage. 

Quaere. -Whether a trial before a Committing 
Magistrate can be iiuaslied on the ground that there is 
no ovid'lice to support the charge? N M.^puAV Bii.io- 
WAsrr. Bmi'krou, 26 Cr. L. J. 1093; (1925) A. I. K. 
(\ ) 315 

-S. 439 Pending case -Interference by High 

Court. 

Xo doubt it i.s undesirable that the discretionary 
p..wers of Courts sliould become ery.stallized but it is 
wen-c.stablishc<l that only in exceptidial cases .shoahl 
the Higli Court interfere in revision in pending cases. 

S Mah(7\ikp c. MAiioMKoIPiiis, 26 Cr. L. J. lUH 189 

__ S. 443, Ch. XXXIII--7V(a/ under th. 

XXXUI. when can be claimed--European British 
subject—Procedure—Claim not made before Commit- 
tinn Magistrate, whether can be made at trial—PenaL 
Code'iAct XLV of ISdO), ss. 2J,, 120-B, h09~Criminal 
breach of trust by public servant-ingredients of 
offence -Conspiracy-'Dishonestly meaning of 

\ claim bv the accused under s. 443 and a finding 
by tlie Magistrate are necessary ingredients for t le 
auplicalum of the provisions of Cli. X\\I11 of the 
Pr P C If no such claim is made prior to com- 
m tinent' and there is no finding by the Magistrate 
"he question cannot be raised in the Court of Session 
I such a claim is made and a hnduig favourable to 
tV accused is recorded by the Magistrate, the 
Sessions is bound to act under the provisions 

nf Ch XXXlll and cannot refuse to do so on Jhe 
<vroumi that those provisions do not apply. In the 
case o acceptance of the claim of the f ceased person 
Hie finding of the Magistrate is final. hen. the fiiid- 
• if h? XIiTistrate is adverse to the claim it is final, 
uuiss and in the case of an 

L decision ot the Sessions Judge is final. 
^Bv th- provisions of the second pirap-aph of s. 443 

ofLcr. P. C. the be 

the benefit of clur so a^ 

rcmtld b1‘“Ssod intbe High Curt 

K a prolonged trial jn the «« 

ael'rminrnrlue't^Upt'on appeal'under cl. (2, of 

S. 443 of the to make a claim under 

When is mfssed by the accused and 

the case is coimn “ ^ jiot give him another 

’'“i” “T i^r^o 

subject does not joyised for the benefit both 

Oh. XXXllI, wh ch ■» J I..dian British 

of a European Bru sh has certain 

subject, a European British subject has 

privileges ^ distinctive rights of a 

under that . . . ^ ^u'jgct are detailed in Ch. XLIV 
European with the distinctive rights of an 

A. The determination of this 

Indian British subjects is pessary 

for the application J tn P provisions of 

«ROU, 

, 230; 

^ „ _ . 833 

2c"or.'L.-T121^_.Court, complnmt b);--Sectio0 not 
;^ed eBeet of-“Oflenca deaenbed m a. 463 
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scope of—Complaint under s. 463. Set s. 195 (1) 
'01. Cb. P. C. 283 

S. 476 -"Court," meaning of—Suit heard by 


one-hidgc of High Court— Complaint, whether can 
he made by another Judge. 

Where a suit is tried by a JikIro of the High Court 
the won! •‘Court " in s. 476 of the Cr. V. C. in respect of 
juoceedings arising out of sucli suit must betaken to 
menn the High Court. Any Judge of the High Court 
can. therefore, dispose of an application under s. 476 
of the Code, whether the matter out of wliicli the 
application arose was heard by him or some other 
Judge of the Court. B Hai Kastukdai v. Vak-malidas 
Lakmiuas, 27 Horn. L. R. 610; 20 Cr. L. J. 1189; (1925) 
A. I. K. (B.) 430; 49 B. 710 709 

S. A76—Forgery—Finding by Trial Court— 


Appeal pending in High Court—Proceeding under 
s. I,7G, whether can be started. 

A receipt tiled by the defendants in a suit to sub¬ 
stantiate their plea of a payment in a suit for a money 
claim was found by the Trial Court to be a forger>\ 
An appeal was filed in the High Court against the 
decision. Meanwhile tlic Trial Court issued a notice to 
the defendants to show cause why they should not be 
prosecuted for producing a forged document in evi¬ 
dence: 

Held, that inasmuch as the question whether the 
receipt was a forged one or not had to be linallv 
decided by the High Court, it was not proper that 
proceedings under s. 476 of the Cr. P. C. should be 
taken against the defendants before the decision of 
the appeal. L Harnam Singh v. Atri, (1925) A i U 
(b.) 323;26Cr. L. J. 1166 ’ 5'26 

——^ SS. 476,195, 476A—Sanction to prosecute 
granted before amendment of Code--Lapsing of 
sanction—Procedure—Superior Court, pow^^r of to 
make a complaint. See Cr. P. C.. 1898, s. 195 357 

n r I 476-A, 476-B — Si£6orrfina;e 

Centrt, refusal of, to make complaint—Order of -Ip- 
pellate Court making complaint—Appeal, whether 
lies. 

Section J7G-B oj the C'r. K C. gives .n right of appeal 
only when a Court has made or refused to make a com 
plaint under s. 476 or476-A of the Code and neither 
of those sections relates to a complaint made bv a 
Court on appeal from an order of a Subordinate Court 
refusing to make a complaint. From such an order 
therefore, no appeal lies. L Mahommed Idris v 

o6, 26 Cr» iij« J« 11C8 528 

-SS. 476,476-B—'‘O^encewAicA appeal's to 

have been committed, meaning of-Order directina 
complaint to be made—Appeal—Appellate Court 

power of. ’ 

The intention of the Legislature is that incases of 
appeals under s. 476-B of the Cr. P. C. the Appellate 
Court shou d re-consider the entire matter on the 
merits, and while allowing reasonable weight to the 
opmion of the Court below should neveWless re 
consider the question of the propriety of the order 
appealed against upon a complete review of the entire 
facts. If the Appellate Court is not satisfied that 
a pnma facie case has been made out the otder 
appealed against must be set aside. ^ 

The words “offence which annears to u 
committed- in s. 476 of the Cr P^C 
facts before the Court unless^ rebutted th«l 

offence has be.n committed. A Ram Ch^n dIs"" 
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Kmperor, 23 A. L. J. 515; (1925; A. I. R. (A.) 544; 26 
Cr. L. J. 1126 358 

- S. ^88—"Living in adultery", meaning of 

—Birth of illegitimate child—Forfeiture of main¬ 
tenance. 

The expression “living in adulter)'” in sub-8. (5) 
of s. 488 of the Cr. P. C. points to a continuous course 
of conduct and not merely to isolated acts of immoral¬ 
ity. Unless continuity of conduct is established it 
cannot be inferred from a single act of adultery that 
the woman is “living in adultery". 

Although a woman has given birth to an illegiti¬ 
mate child it is open to a Magistrate, to find that 
apart from that circumstance, she is not “living in 
adultery" within the meaning of sub-s. (5) of s. 488. 
C Jatin’iira Mohun Bakkrji V. <loi’Ri Bala Dkbi, 29 C. 
W. N. 647; (1925) A. I. R. (C.; 794; 26 Cr. L. J. 1184 

608 

- S. 503— Penal Code (Act XLV of 1860), s. 

236—Possession of materials foi' counterfeiting 
coins—Assistant Mint Master of Calcutta Mint, 
whether expert witness—Commission, issue of, legal¬ 
ity of. 

The Assistant Mint Master of the Calcutta Mint is 
an expert witness W’ith regard to coins and instru¬ 
ments for coining and a Magistrate does not act 
illegally in allowing him to be examined on com¬ 
mission instead of insisting on his personal attend¬ 
ance. O OiLLi V. Empkror. 2 0. W. N. 377; 12 0. L. 
J. 497; (1925) A. I. R.(0.) 616; 26 Cr. L. J. 1232' 848 

-;— S. 517— i^TO6e^^femeRf by servant—Money 

paid by accused to creditor handed over by latter 
to Police—Order directing return of money to 
complainant, legality of. 

The Sub-Agent of a Bank embezzled a certain 
amount of money belonging to the Bank and paid a 
part of it to his creditors in payment of his debts. 
The Police traced one of these payments and the 
creditor to whom the payment had been made handed 
the money back to the Police. The Sub-Agent was 
tried and convicted of the offence of embezzlement 
and at the conclusion of the trial the Court ordered 
that the money which was handed over to the Police 
by the creditor of the accused should be handed over 
to the complainant Bank as property in respect of 
which an offence appeared to have been committed: 

Held, that the order was justified by the terms 
of s. 517 of the Cr. P. C. under which the Court 
purported to Act. A Bankey Lal Kapoor v. Aluha- 
BAi) Bank, Ltd., Moradarad, 23 A. L. J. 889; 26 Cr. L. 
J. 1232 8 48 

- S. 526 —Relationship between Magistrate and 

lawyer—Transfer of case. 

It is undesirable that a member of the legal profes¬ 
sion should practice in a Court presided over by a 
near relation. 

Where one of the lawyers engaged in a case is a 
near relation of the presiding Magistrate the case 
should be transferred from the Court of that Magi^ 
trate to that of some other competent 
Nittaranjan Mondal i'. Empbeor 29 C. W. 

(1925) A. I. R. (C.) 806; 26 Cr. L. J. 1183; 26 Cr. 

1232 ou/ 

S2e—Transfer of ease—Accused, inabil¬ 
ity of, to secure services of Counsel, whether gvon 
for transfer. • pio 

The fact that an accused person is unable, „ 

the influence of persons interested in the 
to secure the services of a competent j 

local bar for his defence is a sufficient ground t 
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transfer of the case to some other District. 0 T.alta 
V. Zahoor Ahmad, 2 0. \V. N. GS2; (iy2j) A. I. li. (0.) 
672 1048 

-S, 526 —Transfer ofcase—).lagistrate making 

remarks adverse to prosecution, ivhetlier ground for 
transfer — Pci'son at whose instance prosecution 
started, udiethcr can apply for transfer. 

That in the course of tlic examination of the pro* 
secution witnesses the Magistrate trying the case has 
made observations which go to show that he is not 
favourable to the prosecution is a suilicieut ground for 
the transfer of the case to the Court of another .Magis¬ 
trate. 

A person at whose instance a criminal ease is lodged 
is a party interested within the meaning of cl. (3) of 
6. 52fi of the Cr. P. C., and is entitled to apply for 
transfer of the case, but Ids rights are subonlinate 
to those of the Crown; in other words. \ if the Public 
Prosecutor or the person who is condncling the pn'- 
secution on behalf of the Crown is unwilling to have 
the case transferred, the person at whose instance the 
case was started has no power to gel the case trans¬ 
ferred. Pat. StiEoDitARi Kai V. Jhinglk Hai, 2GCr, L. 
J. 1249 993 

-s. 530—Triai by Magistrate for offence 

within his jurisdiction—Facts disclosing offence 
triable by Court of Session—Procedure —Coni'iction 
by Magistrate, whether illegal. 

Where the facts disclose an offence within the 
jurisdiction of a Magistrate, it is not correct to say 
that he is not empowered by law to try the person 
charged for the offence which is within his juris¬ 
diction, because the facts disclose a more serious 
offence which is beyond his jurisdiction. No doubt, 
it is improper on the part of a Magistrate to 
intentionally ignore circumstances of aggravation 
which show that an offence beyond his jurisdiction 
has in fact been committed as well as an offence 
within his jurisdiction, but his proceedings would nut 

be void. „ , t 

Where a Magistrate in trying an offender for an 
offence which he is empowered to try discovers t la 

there is a prima/acie case of an offence triable b> 

Court of Session, the proper course for the .\lagistrate 
to adopt is to commit the ease to the Court of Session 
and if he fails to do so his proceedings may 

be set aside but they cannot be regarded as ) 8 

absolutely void. R D.vwson f. Dmf.ruor, - ^ 

(1925) A. I. R. (R.) 45; 26 Or. L. J. HOb 276 

—.—-8. 533-Confes8ion—Recording 

dure — Memorandum, contents of • Cer 11 ♦ 

defective—Statement of Magistrate recording con 
feasion, whether can cure defect, oee U . 18 

^ 898, a. 1 04 

offence not charged—Charge, absence of, w 

535 of the Cr. P. C. is not ‘J g® 

application to a trial where no charge at all has been 
framed. It is also applicable to cases m 
charge has been framed of the offence ® Rahim 
accused person has been convicted. CA 

i'.KUpBbob.' 41C. L.J.474;(m5)A. 1. K- 

i 562 (1) (SL)-Previous conviction not prot- 
ei, efcct of—Character and antecedents of accu , 

ThrSwl8‘^o‘’respecter of persons 
f a District Board are liable - for their oriminal 

H© other people. 


nil 


• t 

■ • • 


Criminal Procedure Code— concld. 

Semble. —Section 562 (1) (a) of the Cr. P. C. is appli¬ 
cable to the case of an accused person against whom 
no previous conviction is proved, although as a matter 
of fact such a conviction exist.s. 

The terms of s. .i62 (1) fa) of the Cr. P. C. are wide 
enough to entitle the Court to lake into consideration 
the character and antecedents of the accused person. 
O Rmi'Euor f. pAUTAit Nauain, 2 0. W. N. 593, 26 Cr. 
L. .1.1278 1054 

Criminal tr\SL\-Conrlction set aside hy High CoUrt 
--Coininittol to Sessions directed - Procedure in 
Committing .Magistrate's Court. 

Where an aecu>o<l jierson i.s tried and convicttnl by 
a Magistnite, Init the conviction and sentence are set 
aside by the High Court and the latter directs that 
the accused b? committed to Sessions, all that the 
Magistrate should do is to le-oiien the original 
proceedings, frame a fivsh charge, explain it to the 
acciuscfl, re<iuire him to give in liis list of witnesses 
for Sessions, examine, if he thinks fit. any of those 
witnesses, who have not already been examined and 
then to write a short formal order id committal as 
under the orders of thi‘ High Court. It is n«it neces¬ 
sary in such a case to open a new proceeding and 
take all the evidence over again. R Nga Myaino r. 

Kmperor. 2 R. 417; {1025) A. 1. K. (\i.) 82; 26 Cr. D. J 
1106 

Custom. 

See Also Hindu Law. 

See Also Pre-emption. 

See Also Succession. . 

___ Occupier*' of houses in village, whether 

entitled to tratisfer houses-Instances, large number 
of effect of— Presumption-Burden of proof— 
Appeal, Second-Finding as to custom, whether 

ritlitugh Hie lindings of an Appellate Court so far 
as they are findings of fact are binding m second 
appcM nevertheless it is open to a Cour m second 
aSp'al’to consider whether evidence winch has been 
fmmcltob- proved and instances which have been 
establiSied do or do not establish a custom having 

^‘'wl^rrihc "question for decision is Avhether the 

occu dors of holses in a village are entitled by custom 

M transfer their houses and a large number of sale- 

Uds ire proved which show that occupiers in the 

vfnaffe lia?e been transferring their houses, the pre- 
village tia' J number of transfers 

"“"IS S have taken Placi unless there was a right 

oxmld not • make such transfers. M hen a 

in the such instances has been establi.shed 

iKurrn es^onila «:Sar to explain how it is 
the burden iieb were allowed lobe made and 

tliat so manj priHHed to draw an inference in such a 

‘-rj ?he e „.u have been a enstom to which the 
case that there mus m^juMUAL Husain f. Banwari 

„„untiarsub.-mtted ^ 3 ^ 

^ ’ nroofof 6'ef Prb-ewptionJ 133 

ZZH'lO-Bnrden of proof-Instances, value of. 

-p^gclSf^to tenant: honsc. user o/-Tenant, rujhu 

niece of land in a village lying 
^\hc^6 an open P by him for 

close to a tenant ® ^ purposes, there may be a 
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Custom— contd. 


Custom— condd. 


entitled to its user so long as he is not turned out of 
the village; hut the user must be confined to the way 
in which it lias been exercised in the past for the 
grant of which alone there can be a presumption. 
The tenant is a licensee of the plot for the purpose 
for which he has been using it, and he has no right 
to alter its user and to utilize it for a different pur¬ 
pose altogether. For instance, a tenant would not be 
entitled to make constructions on an open site when 
he has been allowed to use the site for tying cattle or 
storing heaps of cow-dung cakes. A Bhaow.an R.\i c. 
Jaiu'C Kaj Kai, L. R. fiA. 1S4 Rev. 746 

- Pre-emption— Wajib-ul-arz. entry in, con¬ 
struction of -Partition, effect o/—Sliurkayan deh, 
yneaniiKj of —Resumed muafi land, sale of — Pre¬ 
emption, whether can be claimed. 

An entr\- in a wajib-ul-arz recording a custom of 
pre-emption gives rise to the presumption tliat the 
custom exists in the village. 

The paragraph in a wajib-ul-arz recording a custom 
of pre-emption stated generally that the custom 
prevailed in the village and the list contained in the 
parngrajih comprised shares both in Ichalsa and 
resumed muafi and there was nothing to indicate that 
the entry was confined to sale of shares in khalsa land 
alone. Subsequent to the date of the ivajib-ul-arz 
the village was partitioned into distinct mahals. 
One of the mahals consisted entiisely of proprietors 
who were originally proprietors of resumed muafis. 
One of these proprietors sold certain land and plaint¬ 
iff, who was a proprietor in the same makal as the 
vendor, brought a suit for pre-emption. The u>ajii6-uf- 
arz gave the right of pre-emption to skurkayan deh: 

Held, (1) that the custom of pre-emption must be 
deemed to exist in ihe mahals into which the village 
had been divided after the partition; 

(2) that the custom was applicable to resumed muafi 
lands and was not confined to khalsa lands alone; 

(3) that the words shurkayan deh must after the 
partition be interpreted as meaning s/iurfcayan TaaAaf 
and that although the custom of pre-emption con¬ 
tinued after the partition it must now be confined 
only to tliose co-sharers who had a joint interest in 
the same mahal with the vendor; 

(4) that the plaintiff being a co-sharer in the same 

mahal with the vendor had a preferential right of 
pre-emption as against the vendee who was a co- 
sharer in another mahal and, therefore, a stranger to 
the vendor. A Abdul Wahid v. Hatiu Ali, L. K. G A. 
317 Civ.; (1925) A. I. R (A.) 554 4 34 

- Succession — Ancestral property —Jats of 

Khurchanpur, Tahsil Ambala — Daughters v. collate¬ 
rals of 6th degree—Burden of proof. 

Amongst .fats of village Khurchanpur in the 
Ambala Tahsil, the burden of proving that collaterals 
of the 6th degree exclude daughters from succession 
to ancestral property is on the collaterals. 

Amongst Jats of the Ambala District, the collaterals 
of the 6th degree do not exclude daughters from 
succession to ancestral property. L Ganga Ram v 
Indi, 1 L. 0.458; 6 L. 193; (1925) A. I. R. (L.) 414 

902 

-- Self-acquired property — Daughter 

versus collaterals—Ar&ms of Hoskiarpur District— 
Riwaj-i-am, ent^ in, applicability of. 

Where a riwaj-i-am talks of landed property^ and 
succession to it without making any discrimination 
between ancestral and self-aquired property, the 


rules laid dou*n therein must be taken to be applidable 
to ancestral property only. 

.\mong .{raiTis of the Hoshiarpur District daughters 
exclude the brothers of the last male-holder in succes¬ 
sion to the latter's self-acquired property. L Put 
Bi ksh i’. Abo, (1925) A I. R, (L».) 306; 6 L. 332; 2 L. C. 
172 71 

Succession— Syeds of Kharkhanda in 


Rohtak District--Exclusion of sisters by brothers— 
Representation-Ejectment suit—Burden of proof. 
Wliere a person sues to recover property of which he 
is not in possession he can only recover possession by 
e.stablishing his own title as against the defendant, 
regardless of what has been determined in other suits 
in which the same property was claimed by rival 
claimants of the plaiutifT as against the defendants. 
Among Syeds of Kharkhanda in the Rohtak District 
custom is followed in matters of inheritance in pre¬ 
ference to the Muhammadan Law, and brothers succeed 
to the j)roperty of a deceased brother to the exclusion 
of sisters, the heirs of a pre-deceased brother being 
entitled to the share which their father would have 
taken had he been alive. P C Hashmat Ali v. Nasib- 

uL-XiSA, (1925) A. I. R. (P. C.) 99; 6 L 117 (P. 0.) 

114 

Decree— For reyit—Direction that if decree is not 
satisfied within a certain time, defendant shall be 
ejected—Legality of. 

Such a direction is improper and cannot be allowed 
to stand. 0 Matadek.v v. Mustafa Husain, 12 0. L. J- 
200; L. R. 6 A. (0.) 72; 2 0. W. N. 217; (1925) A. I. K. 
( 0 ). 379 165 

Divorce Act (IV of 1869), ss. 7, 14, 17- 
Matrimonial jurisdiction—Principles to be followed ^ 
—Petition for divorce— Petitioner guilty of adultery 
— Discs'etion of Court — Decree nisi, confirmation of• 
The Courts in India in the exercise of thwr 
matrimonial jurisdiction are bound to act on the 
principles followed by the Divorce Court in England. 

Adultery on the part of a petitioner for divorce w 
very rarely condoned by the Court. Where, 
it appears that the adultery was 
ignorance of fact as where a petitioner whose 
left him marries again in the belief that his wife 
dead, the Court may grant relief. Another 
where a petitioner acts in ignorance of 
a man marries again after a decree nisi hM he 
passed but before it is made absolute in 
belief that his marriage has already been dissoiv • 
Another class of cases in which a discretion 
exercised in favour of ■ the petitioner is where a 
commits adultery in consequence of threat 
personal violenc.e bv which she is coerced - 

mitting the act. The last case is where the 
had committed adultery to the knowledge 
respondent which the respondent had long 

pardoned and condoned. was 

Petitioner, who was a Burmese Buddto • 
married to the respondent who was a ' 

She had five children from him and wM 
quently desertecl by the respondent, aom 
afterwards she sued the re®Mndent f ^ 

on the ground of adultery coupled with dM 

obtained a decree niffi. Shortly befort fidi 

the decre_'she began Jp 

the decree commg up before the High Oou 

finnation : fMtures hi 

Held, that although there were rtilty 

the case which accounted for the petition 
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Divorce Act—eoncld. 

conduct they could not be taken to extenuate it and 
that the Court could not, therefore, exercise its 
discretion in her favour an<l nuisl decline to eoiitinn 
the decree Jiufi. R Ma Ohs May v. J. C. Si thi-kla.M', 
4 Bur. L. J. 47; (1925) A. I. K. (IM 257 1 0 0 9 

Easements Act (V of 1882), S. 13 (b)-Partition 
—Right to can'll water through channel existing on 
joint lands, whether transferred. 

AandB, were members of a joint Hindu family. 
They partitioned their land.s, some fell to.l’s share 
and the rest to B's. On the lands allotted to B, there 
had existed a channel for a long uumlier of years 
which was used for carrying water to the Held which 
had been allotted to A. 

Held, that under s. lil. cl. (b) of the Kasements 
Act the right of carrying water through the channel 
to their fields passed to the complainants on partition ; 
M Krishna Iybr i’. Ayyai'Pa Naick, (1925) M. N. 
45; 21 L. \V. C41; (1925) A. I. K. (M.) 577; 20 Cr. L. J. 

1100 

-Fraud, whether will allow to be committed- 

interference. 

IS^uity will not allow the provisions of tlie li'ansfei* 
. of Property Act to be invoked to enable fraud to l)e 
committed. R Ma Htay v. V Tha Hline, (1925) A. 1. 

R,('R.) 184; 2 R.C49 , . 66 

__High Court—Jurisdiction over foreign land. 

See Letters Patent (Bom.), cl. 12 92 

Equity, Court Of— Powers. 

A Court of Equity has jurisdiction to impose terms 
on reliefs that it might think proper to grant to one or 
other of the parties to a litigation. O (Ucui 
V. Bapri Nath 

Evidence Act (I of 1872), S. ^ 3 -Judgmcnt not 

inter partes, admissibility of. n * 

A judgment not inter partes pronounced by a Court 
of competent jurisdiction in a suit in which the right 
in dispute has been asserted and either recognised oi 
denied is admissible in evidence under s. 13 o * 
Evidence Act. N Ramdhan r. Pchusiiottam b.yy 

-8. 13—Landlord and tenant-Rent suit— 

Chittae, whether admissible — Probatii'c value. 

The chinas or the zemindar's private survey papers 
although prepared by the zemindar the absence of 
the tenants, are not Avholly inadmissible in . .l 
iua rent suit by the zemindar; but ^^ccording to the 
circumstances of each particular case, ^ . 

a great deal of difference in their 

which may range from zero to hundred. CA 

V. Alla Hafij, (1925) A. I. R. (C ) . clerk— 

—-S. 24—Con/essio7i made to Pleader s clerk 

Inducement—Confession, validity of. 

An inducement offered by a j*’® , invali- 

accused person to obtain a confession does not mvai^ 
date the confession inasmuch as O 

person in authority with reference to the eba g. 

Emperor V. Ram Avadh. 2 0 '7- 514 

495; 26 Cr. L. J. 1154; (1925) A. I. R. (0. 597 ^1^ 

- 8.25-Berar Patels and 

1900, a. 21, rules framed made to 

Patel, whether Police Officei^Conf 

Police Patel, whether nffieer within 

A Police Patel in Berar is » Police Officer witnin 

the meaning of s. 25 of the \ police 

confession made by an accused . T^y virtue 

Patel isi therefore, inadmissible Emperor, 

of tha provisions of that section. N M • ^2 

26 Qr. L. J. 1088; (im) A. I. B. (NO 340 


Evidence Act— contd. 

-SS. 32, 35 — Relation.diip, proof ui—Inam 

.statement, ailmissibility of. 

An inam statcuu-iU is irrclovnnf mvl iiia'lini.ssiljle 
in evidence for proving relDtionship, wlieic (he jjer.son 
making the statement A\a.s in no wny related (,, (tie 
family eoncerned anti i.s no{ proved to liat'e liail an\- 
sjieeial means of knowledge. M Kaxuaum KHi.sfi*- 

NAMAfMAUYfH: r. SaTH I't.f RI \'I.l AVASARATH I 

W. N. 117; -IS M. L. J, -Ku; 22 L. W. 7;}; ilin^j) a‘j 
R. iM.)823 646 


-S. 32 i1)— decl<ir(iti(ni n-lietlier can be 

(iccepcd in part—Statement inadr bij deceased in 

(in.'ficcr to (luestions, value of. 

A dying declaration .stands upon a widely different 
footing from the testinu'uy of a witness given in 
Court. In tiie case of the latter it is perniissildo and 
at times necessary under certain eirciunstanecs to 
accejit a part wliich is unimpeachable and reject that 
whieli is obviously untrue, though to fonncl a 
criminal conviction im siicli a])jiraisemen( of evidence 
is very often very unsafe. A.s regards a dying 
declaration to accept a })ortion and reject tlu* rest is 
entirely out of the question: there must be absohuo 
guarantee of llie accuracy of the record and the frudi 
of the entire statement before it could be acted uj'on. 
In the ease of a dying declaration, w liicli by (In* law 
of this countrv assumes ii cluiractiu' verv ^videlv 
different from what it i.s under tJie Knglisli Law, 
which is relevant under the iirovisions of the ICviclence 
Act. whether tlieper.son who made it was or was not 
at the time wlien it wa.s made under the exja-otafion 
of death, and the weight to be nttaciiec’ to which 
depends not uj)on the expectation of death which is 
a guarantee of its trufli but u|)on the circ-umstanccs 
and surroundings under which it was made and very 
much also upon the nature of the reeoni that lias 
been made of it. it becomes almost alway.s a (jucstion 
of fact as to wliether it should lie relied iifioii or not. 
Wiicre the dying declaration is not ci uclicd in (lie 
very words of the person making it but is comiio.scd 
of a mixture of (lucstions and answei.s, ilierc ai-e 
several objections open to its reception in evidence 
which it is desirable should not lie ojjcn in caso.s in 
wliich the person has no opjmrtunity of cross-examina¬ 
tion. In the first place the (piestions juit to tlie 
deceased mav have been leading questions and in the 
condition of'a person making a dying declaration there 
is always verv great danger of leading questioius being 
answered without their force and effect being properly 
compreliended. In such circumstance.s the form of 
the declaration should be such that it would be 
possible to see what was the question and what was 
the answer so as to discover how much was suggested 
by the Examining JIagistratc and hoiv much was the 
tiroduction of the person making the statement. C 
P’mpfkor c. Pkkmana.vda Durr, 21) C. W. N. 7;5S; ('1925) 
A I.'R. (C.) 87G; 42 C. L. J. 217, 26 Cc. L. J. 

_ ^^22 {^}—ldurder—Youth of accused—Sen- 

tence- Report made by deceased to PoU'ce con¬ 
cerning incident showing motive fur attack, admissi- 

The deceased was in charge of certain property on 
behalf of his employer. A parly of men employed by 
ft rival claimant of the properly demanded the keys 
of the proi>erty from the decea.sed and on the latter s 
refusal to deliver up the keys he was afsnuUed by the 

IccLed The deceased made a rejiort of the incident 
to the Police. The following moromg the deceased 
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Evidence Act— oontd. 


Evidence Act—contd. 


was stabbed with a knife and died as the result of 
the wound; 

//e/d, tliat the report made by the deceased to the 
Politv of the assault upon liim l»y the accused on the 
prevkuis tlay in connection wilii tlie dispute relating 
to possession was admissible in evidence under s. '62 
cl 1, of the Kvidence Act. N (’uf.viLAL r. Kmpkkor, 

7 N. L. .1. 114; a'J24 A. I. K. tN.- Ho; 20 Cr. L. J. 
1121 353 


_S. 33—Death of witness—Statement made 

in enquiry, whether aihnissihle- Cross-examination, 
ahsenvc or, effect of—Witness chanylnif sides and 
makiny contradictory st'itemcnts, evidence of. value 
oi—Identification in jail, value of. 

Where a statement made by a witness in an en- 
cpiiry is Sought to l;e used against the accused at the 
triaf under s. of (lie Evidence Act, the fact that 
tliorc was practically no cross-examination of the wit¬ 
ness on the occasion when he made the statement, 
although there was opportunity to cross-examine, 
renders llie evidence of little or no value. 

A witness who is shown to be capable of chang¬ 
ing sides and who lias made statements in favour of 
botli the prosecution and tlie accused is an unreliable 
witness, and no guarantee of truth remains in 


respect of either of his statements. 

Idenlilication in jail is no suhstantive evidence. It 
can only bo used as corrol)orative of identilication 
made at'the trial in the jirescnce of the Judge. O 
y.vRjf Sison V. Empkuor, 2G Cr. L. J. 12.‘>G 852 


_S. 33 -Deposition before Committin'j Mayis- 

trate-Witness disappearing at the time, of Sessions 
Trial —Transfer of deposition - Procedure. 

Wlicro a witTiess who has been examinefl before a 
Committing Magistrate has left the District at the 
time of the trial in the Se.ssions Court, his state¬ 
ment before the Committing Magistrate cannot be 
transferred to the Sessions file without taking evi¬ 
dence in proof of facts which would render the state¬ 
ment admissible within the provisions of s. .13 of the 
Evidence Act. L Kiium Singh r. Emperor, (1025j A. 
I. R. (L.) 3151; 20 Cr. L. J. 108G 30 

-S. 33 -Depo.sition of witness before Commit¬ 
ting Magistrate-Sot read over to witness as required 
by law—Use of same at trial—Procedure. 

Where the deposition of a witness made before 
a Committing Magistrate is sought to be used at the 
trial under the provisions of s. 33 of the Evidence 
Act, the Court must first be satisfied that it was 
recorded after due compliance with the provisions of 
8 3G0 of the Cr. P. C. C Darg.vhi v. Emperor, 52 0. 
491); (1925} A. I U. (C.) 831; 26 Cr. L. J. 1213 733 


-S. 34—Book of accoitnf, entries in, coi'robo- 

ration of—Siurounding circumstances, whether may 
be referred to. 

Section 31 of the Evidence Act does not limit in 
any way the nature of the material upon which the 
Court may rely to support the entries in a book of 
account.. Such material may be in the shape of 
temporary vouchers, receipts or other documentary 
evidence. It might take the shape of sworn oral 
testimony. It is open to a Court to arrive at a 
finding as to the genuineness of a book of account 
by reference to the circumstances surrounding the 
transactions entered therein and the circumstances 
surrounding the existence of the account book. 
A Kallu Mal-Dhakkau Lal v. Bhawani Das-Rekhab 
Pas.L.R. 6 A. 375 Civ, 383 


- S. 65—Copy of document admitted without 

objection—Appeal — Objection, whether can be taken 
ill Appellate Court. 

Xo objection should be allowed to betaken in an 
Appellate Court as to the admissibility of a copy 
of a document, which was admitted in the lower 
Appellate Court without any objection. L Jiwan Lal 
V. JiWAX (1925; A. I. R. (1j.)347 541 

-ss. 80, 91. Sec Or. P. C., 1898, s. 360 449 

-- s. 81 Local Gazette—Genuineness, pj'esump- 
tion of 

The genuineness of a Local Oazelte must be pre¬ 
sumed under the provisions of s. 81 of the Evidence 
Act. L Sarcp Sisr.H v. Emperor. (1925) A. I. R. (L.) 
2'.)9; 1 L. C. 533; 2G Cr. L. J. 1078 22 

- S. 90 -Document thirty years old—Presump- 

lion as to execution and attestation and authority 
of attornev. See REOiaTR.\Tios' Act, 1908, ss. 34, .35 

33 

-S. 92. See Ok. P. C . 1898. s. 1G2 449 

-S. 92. See Puomissurv note 336 


-- s. 92 -Settlement of lands -Antecedent docu¬ 
ments and maps, whether can be ref erred to, for de- 
f.ning boundaries. 

it is not open to a Court to admit antecedent docu¬ 
ments and maps for the purpose of contradicting 
the terms of a Settlement. Such documents and maps 
may, however, he referred to for tlie purpose of 
identifying the thing demised. P C Tilakdhari 
SiNt’.H V. Kesho Pras.ai) Singh, 48 M. L. J. 611; 6 P. L. 
T. 319; (1925) A. I. R. (P. C.) 122; 2 0. W. N. 40.1; 41 
C. L. J. 3S6 3 Pat. L. R. 114 Civ,; L. R. 6 (P. 0.) 109; 
27 Bom. L. R. 819; (1025) M. W N. 403 (P. C.) 103 

-s. 92, proviso 3 435 

-S. 102 — Unregistered document—Execution 

proved or admitted — Consideration—Burden of proof. 
Where an unregistered document, such as a bond, 
receipt or an entry in an account', book, the execu¬ 
tion of which is admitted or proved, contains an 
admission or recital of the payment of consideration, 
the onus lies on the person executing-4he document 
to prove that he did not receive the consideration, 
and not on the opposite party to prove'payment of 
the considemtiou. 

Per Shadi Lal, C. J. —If A .sues B for money due 
on a document such as a bond, a receipt or an entry 
in an account-book, the burden of proving the 
existence of facts upon which the legal liability of B 
depends lies on A. When A has proved the execution 
of the document by B either by producing evidence 
or by an admission made by the latter, and the docu¬ 
ment contains an acknowledgment of the receipt of 
consideration it is the duty of B to show that what 
he himself admitted in the document to be true was, 
as a matter of fact, false, and that he did not receive 
the consideration. L Ram Chand v. CnHrNL’X Mal, 
2 L. 0. 65; (1925) A. I. R. (L.) 471; 6 L 470 3 01 

-S.114, III. (b). 5ee Cr. P. C., 18 J%s. 417 

* 453 

-8. 114, III. (f). See Penal Code 1860, 

8 124 A 356 

-S. 114, 111. (a), (b)— Presumption. 

Before a presumption can arise under Illncltralwtt 
(a) of 8.114 of the Evidence Act, it must bejprovea 
that the goods found in the possession of the accusau 
have been stolen. No such presumption will feriss 
a case where it may reasonably be presumed |^t to® 
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Evident Aot<^oQeld. 

property in question is stolon proporly. C Satya 
Charan Maska V. Empkuor, (1925) A. 1. U. (C.) BOO; 52 
0.223; 26 Cr. L. J. 1155 515 

-S. 116. See Kkgistuation- Act, 190{>. s. 1« 

872 

Execution of decree— decree—Exeentmn 
Court, whether cnn question o/ C»itrt /'• 

direct sale oi property—Representotivts of judyment 
debtor, whether can object to sale—Remedy. 

An Executing Court is bound to exe.-uto tlie (Uhmoo 
and cannot, apart from fraud, consider wliethor a 
decree ordering sale of certain properly was one. wluch 
the Trial Court ought rightly to have jiassod. 

The representatives of a deceased mortgagor judg¬ 
ment-debtor cannot, in execution of a mortgage 
decree, agitate the question that tlie mortgagor had no 
power to execute the mortgage and that consequently 
the mortgaged property could not l)e sold in execution 
of the decree. Any such contention must lie raised in 
a separate suit brought for the jmrpose of challenging 
the mortgage the mortgage-decree and the sale held 

thereunder. Pat Hitesuua Sist.h *’• 

8lNQH,4Pat. 510; (1925) A. I. K. (Pat.) G25 at p. BBi 

6 P.L. J. 631 at p. 698 

Fishery, right of, proof Of-Grant, absence 

of~Long user—Evidence, nature of-Rtver-bed set¬ 
tled with owners of particular village- 1 resump¬ 
tion—Adverse user. , ^ 

Ih order to establish a right of fishery it 
absolutely essential to prove an 
a considerable lapse of time. I laintift can es 

his right by proof of uninterrupted usei of the 

fishery prior to his dispossession by 

The evidence, however, must be clem a 

guous shoAving the plaintiff’s exercise 

of fisherj^ over the particular spot m p 

which he claims the right, particularly 

bed of that part of the river to which the Uaun 

relates belongs to the defendant. with 

Where the bed of a public river is jet le( 'uth 

the owners of a certain village It ceases (wdinarilv 

ment properly or a public domain, < , ■ 

the owners of the bed l*'nnd a nerson 

the owners of the right owners 

claiming the right of fishery as agai waters of 
must show that he has been usin^ th 

the river in question for the , f fisherv to 
fish and has been exercising j of the river 

the exclusion of the owners of the 
for the requisite period. 'j i k (Pet) 

Ambit Mahdal (1925) Pat. 170; vl925i A. I. K. (taw 

Fraud—Decree passed by '“sum 

decree -Agreement to recover ,rideece of 

that mentioned in decree, whether emdence r 

Pla“ntitt was a defendant in e former 
a decree avos passed against him fo ^ 

wnsent. He brought tke P^f ent sm to sa 

decree on th? ground suit had been 

The fraud alleged was that the P^®. . a certain 

compromishd on the de^fendan't induced 

Bum to the defendant and t..at a'^inst him 

‘he plaintiB to allow a decree Pf Pas®ea^^, 

for a larger Slim on the represen compromise 

smaller inm which was the basis of the comp 

Would be actually recovered : , decree to be 

Held, that plaintiff having alio . i^^ige of all 

passed kgainsf hint by consent with knou leoge 


Fraud— conchl. 

the fucts, it cDuld not be said that lie had in any way 
(icon defrauded and tliat his suit was cnnsffiut'nlly 
liable tn In* dismissfd. L Huauat .Sim'.ii v Xikk.i, 
^1925; A. I. R. {!>.) 357 572 

_ -- Decree, setting as-hlc of. 

It is nut pt'rniissihle tii raise pleas of fj'aiid and 
production of false cvidiuicc in a suit tn sot aside a 
decree passed on contest, or. in the case of ain\r/KiWe 
decree, where po'cess w;is served and the proceed¬ 
ings were in fact watelted l)y tht* defemlaiit. C Rai- 

KIA-TIIA C'HAXDllA Dlicrt f. PllAHI.AU l.’ilAXUltA 

583 

General Clauses Act (X of 1897), s. 8 (2). See 

t'. P. (', 190S, 0. III. II. 1. (3) 91 

Government of India Act, 1915, (5 & 6 Geo. V, 

C. 61),S. 107 Coui'icd'oJi by pinwhayat—Interfer¬ 
ence by High Court. 

The provisions of the Cr. P. C. are not made ap¬ 
plicable to Panchavat Courts under the Madras 
Panchavat Courts ‘Act. The Higli Court cannot, 
therefore interfere with an order of a Panchayat 
Court under ss. 435 and 439 of the Code. Hut under 
s. 107 of the Ciovernment of India Act, the High 
Court has jiowers of supervision over all Criminal 
and Civii Courts in the Presidency and when a 
grave error of a Panehayal ('tiuit, whicli is not 
<T()verned by the provisions of the t'r. P. C , appears 
In the face of the record, the powers given by s. 107 
of the Crovcrnnient of Indiu A<'t coo Id 1 k' invoked to 
correct such error. M McNiCrADU r. I'.mpmiok, flOi.li 

aM. W. N. OUO; 20 Cr. L. J. UBl 521 

Government Of India Act,1919 (9 &10, Geo. V 
Cn. 101 ), ss. 45, 47. See C. P. C., I90i, 0. HI, 

^ s 80-Local Legislature, power of, to re¬ 
veal laws passed by itself -Agra Pre-emption Act 
(\I of lUJJ)- Agra Pre-emption (Amendment) Act 

(VIII of lUdd). , , 

Under 6 80 sub-s. 1 of tlio Government of India 
\ct the Local Legislature of any Province hn.s power, 
^iibiect to the provisions of the .Vet, to make laws 
for tlie peace and good government of the tcrntories 
for the time being constituting that Proviiu- and 
thispowpf includes tlie power to amend and aUer or. 
ifnecessarv. repeal laws previously enacted l>y that 

Local Legislature. _ __ 


^The W ‘ib-e-emption (Amendment) Act of 1923 
.-as no! aRra rire-s of the U. Legislnture,^ A ^ 11.10 

Prvsai. r. BH.VUWATI ‘V ogi 

A. 337 Civ. (1925) A. I. R. (A.) .>1. 297 

Guardian ad litem- Appomlment of, efet oty 
Knuies for the whole ioi. i« G. 1.0., l.)Uti, G_l, 


R. 10 


__ “Iho/an °infolvem cammt be (he 

puIX 'ad liter of an infant, M IkiN.K Kao a. Nno 

HASSAN 

ri.nrdian and minor - Minor co-parcener, how far 
°V?nnd bv acts of manager-Manager, position of 

Klre-Nat-rg^Irdhin, power of. O'ee II... 0 U 

-lOIST FAMILY 

^ .srHians and Wards Act (VHI of 1890), 8.22 
Guardians an ■ , .Jm restraining marriage of 

-jTwiXf Tic’pa.cd-rower, of Court 
extent of. 
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Guardians and Wards Act- contd. 

The powers of the Hi"h Court iu the matter of pro- 
tf’otion of the pei’son anti proj erly of a minor onihiaee 
a wide licM and lie- C<uii-t lias juri-iilictiMn to j:ass 
such lU’tlers as it et-nsidfrs ne(•(•s^aly a.ii'l proper in tin- 
interc.sis id a minor. 

I’nder I’le (.inardi;;ns and Ward.s Aet, the Court lias 
jurisdiction to ';r:int an <f</ i-o’. rim injunction restrain¬ 
ing: the marria.u'i.* of the minor jieiuiiiiy tlie dceisioii 
ofeerlnin ]U-ocee<lin^3 j-endiny: iu tln-'t.'curt. LMf- 
KAiii L.\l r. A-1. li. ooJ' 576 

- S. A^--(illanr,au (I litibilitii of-- 

iirdcr divcritii') [iunnlian in rc.itorc /los- 

.w.fxioii of uii)inr's firni>rriij- -Conserit orc/cr- .\]>})Col, 
vli>:llier lies- -d iiri.^d'u-(i(>n. 

A irtiardian is an olliecr rif the (’onrt Jiiid is res¬ 
ponsible to the Court whieli ap-pruiits him guardian 
for due nitinaoemenl cf the j>roperly of flic ward and 
for restofslioii of any j»ro)«crly of the rvard tlial re¬ 
mains ill his prissession. Orders made against him 
liy the (Jourt tan he ext'cuti'd in j-roeecdings iind rtlie 
(.iuardians and \\’ards Act. 

Appellant was appointed tlie guardian of a female 
minor ami under the sanctionof the Court he exeliangetl 
certain j>rupci'ly of lii.s lovu with that of the minfu*. 
fie was suhsei|U(Mitiy dis'diargetl and llie minors 
hushund was ai)i'oiiitefl hei' guartlian. The liusliand 
apjilied to tlie (-'ourt fi'w re-opening the exchange on 
the grouml that it was liiehly disadvantageous to 
the minor and tlie (’ourl after enquiry set aside the 
deed of exeluinge and ordered the appelhint to n- 
turn the jiroperty which belonged to the minor 
before the exchange. The order expressly mentioned 
that the appellant was agrecnhle to the ean<-ellation 
of the exehange. The ajqiellant aj)jdie<l in revisjoii 
against thi.s older luit the revision was <listiiis.sed on 
the grouml that the onlcr lieing a consent order 
was not open to he challenged. Tlie husband of the 
minor sulisequcntly juit that order in execution and 
obtained delivery of possession of the jiroperty be¬ 
longing to the minor. Appellant thereupon applied 
to the Court to restore possession of the property 
to him on tlie ground that tlie order was witluuit 
jurisdiction. His application was refused and he came 
up in appeal to the High Court : 

Held, that the order which had been executed 
having been passed on tlie basis of consent it was no 
longer open to the ajijiellant to contend that tliat 
order was passed without jurisdiction ; 

1 ^ 2 ) that although the appellant had been discharg¬ 
ed from the guardianship «)n the date when the 
order was passed against him, the liabilities of even 
a discharged guardian continue after his discharge 
as regards any fraud which may subsequently be 
discovered and it must, therefore, be deemed that 
the order 'vas passed against the appellant direct¬ 
ing him to restore jiossession of the property to the 
minor as a guardian still under the control’ of the 
District Judge; 

(3) that the order so made was executable against 
the guardian in proceedings under the Guardians 
and Wards Act. A Mohajimad Abdul Rau v. Khodaij.i, 
23 A. L. J. 428; L. R. 6 A. 455 Civ.; (1925; A. I. R. 
(A.) 457 165 

- S8. 41, 45—Order directiTjf; gvardian to 

hand over -proptrly to minor—PropeHy not admitted 

to belong to minor—Order, legality of—Disobedi¬ 
ence — Offence — lircgvlarity, effect of. 

A Court cannot iu proceedings under the Guardians 
Olid Wards Act compel a former guardian to hand 


Guardians and Wards Act— concld. 

over to the minor possession of property which the 
gmirdian dees not admit to belong to the minor and 
over wliich he uevci’ obtained possession as guardian 
of the minor. 

So long as an ol der passed by a competent Court 
v.-illi jurisdieticn under tlie Guardians and Wards Act 
stands, any disoliedience of it by the guardian would 
he an oftence under s. 45 of the Act. The mere fact 
tliat there was .some irregularity in passing the order 
v.'cjuId not he a good defence. A P'aqir Mohammad «v, 
Narai.v Mahkotka, L, U. 6 A. 377 Civ; 23 A. L. 
J. 730 4 44 

Guardianship - .l/ol/ier, whether lawful guardian of 
minor sons. 

I'nder the Hindu Law the mother is the lawful 
guardifin of lier infant sons where the sons are the 
e('le owner.s of tlieir property. N Shampuri v. Ram 
(’ha.vi'Ra 2’68 

Hackney Carriages Act (XIV of 1879), s. 6 (g) 
— Uye-laws framed by Lucknow Municipal Board, 
bye-law IS—Carriage re-painted and awaiting for 
number- Xumier painted on lamps —Breach of bye¬ 
law. 

^Vlieroa hackney carriage, whose lumps bear the 
nuniher, has been re-painted and is a^vaiting for the 
iiuniher to be painted on it, the absence of the 
number from a conspicuous part of the carriage does 
not involve a breach of bye-law 18 framed by the 
Lucknow Municipal Board under s. G ig) of the 
Hacknev Carriages Act. 0 Jons Cassel r. Empbror, 

2 0. W.'X. 413; vl!)25) A. I. R. (0.) 447; 26 Cr. L. J. 
1170 5 94 

Hindu Law—Adoption- Burden of proof—Pre¬ 
sumption—Natural father, presence of, ivkether 
necessary—Handing over, whether must be done by 
natural father—Adoption by widow—Motive fof 
adoption, whether can be enquired into. 

It is for the person who asserts that an adoption has 
taken place to prove it. But if it is proved that an 
adoption was apparently valid as performed, then in 
so much as there is a presumption that all things are 
done as they should be done, it is necessary for the 
jierson contesting the adoption to demonstrate in what 
particular respects there has been a failure of ceic- 
monial or ritual. , 

The natural father of the adopted child . 

present at the lime of the adoption and the handing 
over of the child to the adoptive parent must be done 
under his direction, inasmuch as there must be an 
intention in the mind of the father at the 
adoption to give up his natural rights, but u tna 
requirement is complied with it is not necessary 
the actual physical handing over should he done o> 

the hands of the uatuml father. , 

W’here a Hindu widow has power to make an an Jr 
tion it is not for the Court to ascertain the motives 
of the widow in making an adoption. 

Court has to see is whether the adoption is 
adoption or whether it is invalid. 8 Chatibai v. 

DiBAi. (1925) A. 1. R. (S.) 223 . * Jf'Xf 

_, pi-oof o/-Gharbari Gosans of 

Plaintiff claimed to succeed to one J as 
son on the allegation that he had been adopw y 
widow after J's death under an authority fr 
belonged to a family of 

found that the plaintiff ha^ fcetn shaved j 

ceremony for being appoiuted disciple » 
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Hindu Law— contd. 

after the date of the ceremony lie lived in the hiniily 
of J aiid bore u name showiiiij: that In' heh'n^eil to it 
and had nothing to do with Ids natural family ami also 
that on several occasions he l>ad l>oen deserihed as tin' 
son of J by J's brother aiul after his death by the 
latter’s widow : 

Held, that under the circvimstances plaintiff innst I'C 
deemed to have been validly atloplod by -I s witlow as 
a son to J. P C Hauioiu KisA.vtiii: C'lOSAVir, Asanh 

Bharthi Vishnu BtiAUTHi (lOSAvi, I lh25i A 1. K. (T. C.) 

127; (1925) M. W. N. il l; 21 N. L. U. 127; 22 L. \V.;i5r. 

(P. 0.) 

-Alienation -Widoiv- Atte^'Uilion by rcter- 

sioner, e^cct of--Consent, }>roof of- I’rcsump- 
tion. 

The signature of a party as a witness to a deed, or as 
the scribe who wrote it is not in itself evidence of 
his consent to the transactiem and the same principle 
applies to the case of a person wlio signs the name ot 
another on a deed at that others reciuest. It ma\ 
may not be that he was fully aware of the conteii ^ 
of the document and it may or may not be tliat he 
approved of it, but the fact that he merely acted as 

the amanuensis of another affords in itself no evidence 
of his own knowledge of the contents of the document 
still less can it be said to e.xprcss his cononnvuce 
in the matters expressed therein. His part is meie > 
mechanical and expresses no separate intention o his 
own but merely the intention of llie party on av lost 

behalf he acts. . , i « 

A transfer effected by a limited ownei, such .. ■ 

Hindu widow, witli the consent of the next leAer^ion 
is a valid and a binding transaction. The consent <^^f 
the next reversioner, however, cannot bo ^ 

established by the mere fact widow 

was signed by the reversioner on behalf of the • 

Pat Rambhujawan- Singh v. Suraj I r.ASHAO Sinmi. 

(1925) Pat. 137; (1925) A. I. R. (Pat.) 4Gi 

-IPidoai- -Necessity,absenceof—Mien- 

ation, whether void or roidat/c. -.i . i ,.,i 

An. alienation by a Hindu "-idow wi hout legal 
necessity is voidable and not void and ui 
reversioners (including in that term tlie - 

there are no reversioners) decide to avoid 
treat it as a nullity, it stands good. C \ pbni)iia M 
Jana v. Shibadasi Debi, (1925) A^I. R- (C ) 898 

- Bombay School-Rerar atv apphcabl. 

in-Qbarbari Gosavis, law applicable jo 
Gkarhari Gosavis are a fraternity within t^ ^ 
caste. They are married ascetics p ‘ rilv 

the customs and practices , of 

modified by the fact of marriage and its con-oq^ • 

Except so far as their particular X^\vliiVh 

are governed by the usual law as to Plindu 

in tL Province of Bcrar is the 


Charitable endowment-p^^^^^ 

chased to establish “devalaya’-Krcction !owa!-ds 

-Installation of dcity-Hcnts approp^uta ion ai 
deb sheba-Dcdicatioa. proof o/-bheDan. p 

l4e position of a sheb.it is f 
of a trustee in Englisli Law in property 

vested. The skebait is only a ssiSn and 

.being vested ” Aeto, S 'be right of 

Xaaaagement remain with the sneoai 


Hindu Law—contd. 

.suit i,-! ve.'itcd in the shebnit tlurngh flic property 
Vfsl' d in lilt' tuuhi’i. 

Will'll llif to bo di-termim il i.-whelln r a 

eertitin j roj'crty is j'l'n]fi'ty, nr, wlniln-r it be¬ 

long'- to the iilli'gcfl tni>li i‘ in his own right. instnnees 
of npiu-opi'intion of such properly by the .nlleged 
tru.stv c t< I his own use. if they me nnmcious and e.xtciid 
far hack into tho y.i't in ii (a'litinm us .scries, will be a 
g.-od evhlciuf < I his light; tmt if the in,sl:inces are 
f'lily rceint or aiT few ami f.ir bclwren they art' not 
lilu'lyto In-of much v.alne :md may lie trealeil merely 
as instances of iihuse t f liu.-t. 

The (lueslion wild her iii.sliinecs of j-ersonal nppro- 
in'iati'in by atnistie aiv mcri'ly eviilencc of biCiichc.s 
of trust or arc evidence of llierc boin.g no endowment 

is sometimes;i dilliciiU iiiic, but it I’annot lie aninm-'l 
that an endowment cannot l.c )u>.ved from trt'atmcnt 
fif the I'l-opi'rtics, merely hceiiiise there w:is iiersonid 
appropriation hy the shcbails in some instances. 

.•\ deed of dedication is not essential for tiie i*urposc 
fd a valid dcdicaliou which maybe inferred from 
apidication of the jiroceeds and family conduct. 

Due test of a /ioiki tid‘' or nominal endowment is 
to see how did the foumlertivat the proi.eity, or, how 
have Ids descendants treated it. ami wiietlier the 
income of the endowed lands has been continually 
applied to the object oftlie dedication. 

In tliecase of [trivate dcbultcr \<ropvvlic 6 it m not 
unu.sual to deserila' them as • ancestral ’ or as “our 

dfb,liter proi.ertiws" and Hie heirs of the 

describe their inteiv.st ns slubents according to tlm 
shareswhieh theyhave inseeuiai projierlies. 

The mere fact that the rents of a iicrlienlar propciti 
areaimlied forlhc worship of a deity fora long period 
Inaviiot lie snlUeient to establish that the property is 
debuttcr, lieeauso the worship of hum y deities rnaj 
be mill sometimes is earriecl on vith tlio ineoino of n 
siieeiliod projierlv helongmg to (he h'inil>. llml I y 

itself mav not be snmeient to e.sUililisli * ‘9 

d.-/jutb'r‘character of the j.roperiy. but it maj in 
certain fireumstanecs have an important bearing m 
det-'rmining whetlier tlu' property is dcbiittc), 

\ certain plot of land uas purchased expressly h\ 
the vendees for building “deeafai/u. Ihe deed was 
n t taken in the name of the .leity ami the vendees 
"ti-Mo have the right of gift and sale. A temp e was 
built upon the property .so purchased and a deity was 
sulisequenllv installed. Later on some other pioperty 
was purchased bv the same vendees ami it was stated 
in the deed that (he properly was being ruieliased for 
thcA/uLiofa particular deity. ^Im deed also eon- 

i-iincda passage as follow.s;—"your sons and giand- 
^ * ^ other heirs in siiece.ssion will as of 

fh n I-'-'fonu the with 

the '■ 1,1 addition to the temple 

:offlocn for the Mmter 
the nece.s.art - ^ the defciUter pro- 

staff, wore b”' ' "thi, wliile the rents of 

j'lm secular pro,.'er'tii S l.elonging to the family wore 

™llS Iv thc .nKent-s of cacit ' 

Tllrcnts of the Mutter 


hedo i- anrlnonooftheco-slmreracver 

; ok al v portion of the rents for his own use. There 
looka y p of the successors of the original 

were ^tlnussions oi with respect to 

founders m were dedicated to the 

TT artrc herYiLd -there waa evidence that 

PpertL^ by ^heleacendanu p£ tta £<htnderst 
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Hindu Law-H^ontd. 


Hindu Law—contd. 


1 that the Ftatement in the first deed of 
s:>li- tlint the vendees would liave the power of gift 
■ •!' sale was I he statement of the vendor who was 
S' llin:;the preppity and that it was merely used to 
s!i«'W that an ahsolute right in the property was being 
lran.''feri‘ed to the vendees: 

J' that tlie words in tlie second sale-deed “your 
sons and grandsons and other heirs” were used in the 
oonvovanee to show tliat tlie vendees were to liave an 
alisi‘lute riglit and tliat tlie words “as sihebaits of the 
sai<l th'ikiir eontinue to i)erform the theba" must have 
been inserted in the conveyance at the instance of the 
vendees and were evidence of their intention to pur¬ 
chase th(“ I'lDperty for purposesof the ilebsheb<f, 

(3i that instances of tlie treatment of some of the 
pri'perties as secular properties bytlie descendants 
of the founders must be treated as abuse of trust on 
the part of the skebairs and di<l not affect the character 
of the laMiiaining properties which had al! along been 
treated as ikbuiter\ 

oli thatsuchof the properties as had been treated 
all along as debiitter properties and the income of 
which iiad been appliecl to the Jcb s/uba must l»e 
declared to be debutler properties. C Cioi*Ar. Jkw 
d’HAKi u r, Rahma Binondk Mondal, 41 C. L. J. 30(> 
A. I. K. (f’.l 1)00 616 

- Custom - jf n/ieritaacc -Propertij inherited 

btf dawjhter—Death of daughter without issue — Pro- 
pert}/,whether rererts to fathers ftnnily or passes 
to husband Kadwa kunbi cci.s’te— Proof of custom 
- Burden of proof— Instunces, value of. 

The onus of proving a custom wliicli is a departure 
from the ordinary law which would otherwise govern 
the parties, rests on the j>erson who alleges it. In 
order to iwove sticli a custom it must be sliown to be 
ancient and invariable, and also to be sucli that there 
is nfttliiiig unrensonablc or contrary to public policy 
in the (.’ourt giving effect to it. A mere general state¬ 
ment by members of the caste, unaccompanied 
!iy positive instances in which tlie alleged custom 
was actually observed, is by itself insufficient to 
ju'ove the custom. 

If tlie evidence shows tliat for a certain number 
of years there have been a number of instances in 
which the alleged custom has been recognised the 
presumption arises that the parties concerned have 
acted in that manner but not from a desire to set 
up a new custom, because they are acting in accord¬ 
ance with tlic traditionsof immemorial usage. 

Among the kadwa ku}ibi caste when a married 
woman, who liad succeeded to the property of her 
father in default of male issue, herself dies without 
issue, the property reverts to her father’s family and 
does not pass to her husband. B Katilal Nathalal 
V. MotiLat, Sankau'hand, 27 Bom. L. K. 880; (1925) A. 
1. K. (B.) 380 891 

-Damdupat, rule of, applicability of—Bond 

—Debtor agreeing to re-pay jn'incipal and sawai 
with interest — Amount, maximjim, recoverable. 
Defendant executed a bond in favour of the plaint¬ 
iff stating as follows :—“I have borroived from you 
a debt of Ks. 136 principal. Rs. 34 is sawai thereon, 
the total amounts to Rs. 170.” The bond then went 
on to specify the mode of payment. In a suit to 
recover the principal and interest: 

Held, that the principal amount borrowed under 
the bond was only Rs. 136 and that the sum of Rs. 34 
was prospective interest and that the plaintiff was, 
therefore, entitled under the rule of damdvpat to 
recover only double the amount of Rs. 136 and not 


double the amount of Rs. 170. N Sadasheorao v. Kalu- 
siN-GH, (1925) A. I. R. (N.) 272; 21 N. L. R.45 561 

-Gift—Bi/ husband to wife—Mithila School. 

There is nothing in the Hindu Law which prohibits 
a woman, whether wife or widow, from acquiring an 
absolute estate in property including the power of 
alienation. If words of grant are used importing the 
transfer of full proprietary rights, effect must be 
given to them irrespective of the sex of the grantee. 
Pat Hjtendra Singh v. Rameshwar Singh, 4 Pat. 510; 
(1925) A. I. R. (Pat) 625 at p. 667; C P. L. T. 634 at p 
698 141 

- Guardianship—Step-mother, right of, to be 

guardian of step-son. See Minor 643 

-Joint family—AZienatJori by father—Ante¬ 
cedent debt-Terms, whether binding on sons. 

It may be that in certain cases where the bulk of 
the consideration for an alienation made by a father 
in respect of joint family property consists of 
antecedent debt or is justified by legal necessity the 
alienation may be lield binding upon tJie sons; but 
wliere there is much more in an alienation than the 
simple question as to tlie amount of the consideration 
tliat might be of a valid character the Court must 
consider it in its entirety and come to the conclu¬ 
sion in tlie particular circumstances of each case as to 
Avhether it should be ujiheld or set aside. O Gaubi 
Shankar v. Badri Nath 474 

—- Alienation by father—Antecedent 

debts, payment of—Debt paid o^ not mentioned in 
deed, effect of — Sons, whether bound. 

Ill a case in which false recitals are dishonestly 
and fraudulently entered in a deed of transfer in 
order to deceive persons entitled to challenge the 
alienation, the Court may prevent the transferee from 
shifting his ground and setting up a case that 
although the consideration was not paid or appro¬ 
priated in the manner stated in the deed it was 
appropriated in payment of obligations which were 
in the nature of antecedent debts and that, therefore, 
the transfer was justified although not on the grounds 
stated in tlie deed itself. 


Per tf.—Under the Hindu Law MtwC" 

dent debts of the father unless tainted with im¬ 
morality or illegality are binding on the sons, 
a transfer of family property by the father 
of such debts is perfectly valid. It makes no differ¬ 
ence in principle if a portion of the sale consideration 
though originally intended to pay off one antewdent 
debt, is, as a matter of fact, when it is discovered that 
that debt does not exist, honestly utilized to pay 
off another antecedent debt. Where both the 
are binding on the sons they cannot complain if on 
is paid off rather than the other. The p^mient o 

debts due from the father is considered to be one o 
the recognised legal necessities. When, therefor , 
an antecedent debt has in fact been 
though the debt is not the one actually 
in the deed, the transfer should not be vitiated ^ , 
there are circumstances showing an attempted • 

A PiARE Lal V. Thakurji, 23 A. L. J. 909; L. • 
537 Civ. ^ 

- Alienation by manager— ConstM of 

co-parceners, effect of—Debt incurred for purpo J 
prosecuting litigation—Necessity—the 
to pay their father s debts, 
lifetime of father — Appeal—Point of law 
earliest possible opportunity, whether can 

taiiied. of a 

A debt contracted by the managtBff xnemD 
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Hindu Law— contd. 

joint Hindvi family for purpoND of proscfutin.i' 
a litigation cannot lie n'jtaid.'d as havin'; Incu 
incurred for a necessary piu pose. 

The assent of a in-Mulior of a joint Hindu family 
to an alienation made In* th-' manaijini; menilier of 
the family is only evidence of justiiialdc family 
necessity and is of no avail execi't hy way of 
estoppel when admittedly there was no family 
necessity. 

It is the pious duty of Hiiulu sons to pay their 
father's debts, and the duly arises even during' tin- 
lifetime of tlie father. 0 Kalka Devi v. (lANtiA Hakmsii 
S ixcai. 12 0 L. J. atlti; (IttSa) A. I. R. (O ) 127 

-Joint famlly-.Uiemifioji /•»/ Hmimr/i/ii/co¬ 
parcener— veccssiti/ —C’onsvnt ol olher co¬ 
parceners^ whether itcccssnry lliinknof proof. 

The de facto managing eo-pareener in a joint Hindu 
famil)', whether he is the karta or not, is competent to 
alienate joint family proiierty for legal necessity, and 
it is not obligatory for him to obtain the e.xpress con¬ 
sent of the otlier adult co-]»arceners and their consent 
mav be implied from the existence of legal necessity. 
An alienation so made by him is Inmlmg oualltlie 
co-parceners including minor co-i>arceneis. 

The burden is on the alienee in such a case to prove 
legal necessity. He may prove as a fact J 
was such necessity or prove tlmt he honestl\ did all 
that was reasonable to satisfy himself that the reunit¬ 
ed necessity existed. Tlie quantum of proof wltieh is 
required in any particular case ‘ 

general and inHe.xilde definition and ‘*^1'™ » " 
circumstances of eacli particular case. S Aarai.m>.^s ^ 

KllATAN’ilALL , ,, , 

_ Ancestral trade-Manaqer postum 

of~Minor co-parccner, how far bound by acts o 
manager^-Guanlian, aiif/ioritj/ of-Contrac < 

into by guardian-Minor, xvhethcrcan sue fot ,pecihc 
performance—Salural guardian, 

Were a minor is a member opi jomt Hindu 
and as such entitled to a share m an an<f jral^ 
the manager of the family can so long as ‘ ^ . 

cial to till minor, continue the trade 
behalf. Minor members of the famil> .«‘®. ^ j,; 

acts of the manager which are uL 

and flowing out of, the cairying j 

\Vhere the family trade is that of 

moveable properties it would imdoubledlj be c 
Slc^ssarily^ncidental to the 

trade to sell property K„siiiess of 

the purpose of sale. Kven if ‘ rtv but lend- 

a family be not that of WcouVse of such 

mg monev on mortgages and if ,M-,»nprties in 

business the family had ^ \o avtSd loss, it 

satisfaction of their debU in oi carrying on 

Avould again be an act cornS it int 

of such ti-ade to sell such • j^grs itself to the 

cash when a favourable opportunit> otters us 

manager. M^oroeter like that of a 

A party filling a fiduciarj which is 

guardian is authorised to perfomi an) 

manifestly for the ”L‘|-^7rfamily is competent to 
A manager of a joint family for 

alienate property belonging t J but are 

purposes which are not bind the 

btJficial to the joint " inors, 

interest of all co-parceiiers m ^ j belongs ex- 

Where the Hindu, property should be 

clusively to the minor, such aiiena^^ 

strictly and manifestly for his „„ property 

- again the property alienated 13 co-parcenary p r- 


Hindu Law -could. 

in whi.'lt the minor is intcrosld, the manife.'<t benefit 
di" the e<)-purcfn:iry as creating the iieccFsily is llic 
te<t. 

It is comii.'tenl to a niiiDU- surviving ■'o-parC'-ner to 
enforce spocili'- pcrf'>rm;nic'^ of a euitraet enfer'-d into 
by tlio (Icceas‘<1 manager of thi^ joint family for lim 
benclit of the family estate, 

Although llie iipiioiniment of a guardian hy tli'' 
(.’ourt super.scdcs llie power of natural and l<sia- 
iiii-ntiiry guardians, tlic p )wers (tf a natural guardian 
in the ahsence of such appointment are unalTected by 
the restrictions wliieh th'(lUiirdiuis and \\ar<ls Act 
j'laces upi'ii the powers of gu irili.uis appointoij by tlie 
Court. The validity of his a.-ts must lie dotennined 
hv the general principles which govern tlie ivlalions 
of a minor to th' manag. r of liis e.stale or, in the 
words of til' Cu'irdians and Wards Act. he may do 
all acts which are reasonahle and i)roper for the 
realizalhm. i)rotectlon, or hcnelit of the properly. 

It is not competent to tlie guardian of a minor 
survivin'' eo-juivencr to apply for Letters of Admmis- 
tratiou to the estate of the deceased co-parceiicr or to 
take out a succv.ssion ccrlilicatc, as there would be 
noeslalelo administn- and no estate to wlucli llio 
miiKU- has succeeded by inheritance. 

\ minor cannot on allaiiiing majority sue to enforce 
.sneciiic perf«>rmanee of a contr.ict to sell land made on 
ills behalf by his guardian, which is not lundmg on 

*^\Vlien a suit has been instituted on the minors 
behalf liv his mother as Ids guardian to enforce 
specific performance of a contract which was binding 
on him and the minor on attaining inajority elects 
under O XXXII. r. 12. C. P- C.. to continue the smt, 
it docs not amount to instituting a ire.sli smt and his 
right to claim si>ccitie pcrforinanee would he deter- 
mmed ns on the date on which the smt was originally 
instituted. S LakshmkiiandIshardas v. Kuuhauus 
A! ivr iTP VM 1^ S* 

Ll-J—'Joint ^arnWy—Debt—Necessity—Onus "/ 
proof-Dcht inenrred by kavU-t'amily property, 

in‘detl?nliingthe validity of a debt incurred l.y 
Mu. , ana-er of a joint Hindu family, tliere is no 
loneral and inllcxible rule as to whether the onus to 
nrov necessity rests on the creditor or outlie joint 
funiiv to prove the want of nec-ssity; the presumption 

proper to be made will vary with 

^ ri^aiihited bv' and be dependent on thoin. 

Wh .?e S; .«i. V has heou ,.mvcd tho mere fact that 

.H:\tditor 

immaSiah L Fium Ouala Ram e. Kisiien' Cha.m>, (Hfi-b 
A. I. R. J Dctt -/-’ioiiJ obligation of sons to pay 

debts, whether can be enforced during father s 

it'/teMcr Himiii son to pay olT Ids 

^athe'^■^debts S enfurceahlc ever daring the father'.s 

however a partition has taken place between 
Where, the property of the sons caiuiot 

ths against in satis^fac^ion of a simple money- 

be ' !uter partition takes place there 

debt of the fall er. After pa 

are no assets ofthe fatlie mi , 

,„d there ts noth ng tte pP ^ 

against so ^‘'r Kishorb Piu 6AD, 1 Rat. lOB; 6 

a (Pat.) efih _ 813 
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-Joint family - Pm-tition—Jointnissof mem- 

bi rs l■l‘nsli'lltill'J one Irain h of fnmily—P)X‘iump' 
li'in -Pinrilen of }>r‘'of ~-Dfl‘ts hirurred by father — 
Pioii.'^ obUytlio)! of sons, uliillu-r can be enforced 
duriu'j lifetime of Juther -Decree passed ayainst 
fnther personnlh/— Immoral obliyalion. 

Tiic .<;cns of a Hindu arc lunler a pious obligation 
t't pay their father's debtseven in his lifetime. 

Whei't* a ) ai-lili>in takes i)lace of j>iint family pro¬ 
perly liiGie i-s no j>resmiiption that a fatiier and his 
.soiKs con-titutiu*: one braneh of the family continue 
to n iaaiii joint inter se. The question is one of 
fact and the burden of proof is on those who allege 
jointness. 

Wlu i'.-in a -suit for partition of joint family pro- 
jieity and f'->r accounts against the manager (»f the 
family a decree for money is jiassed against the 
def'-ndaiit personally, tlie fact that the decree is 
j^cr.-^oual is not sulVu it-nt to prove that the obligation 
in respect of which the tlecive was passed was an 
immoral ol»ligation s>.i as to absolve tlie sons of the 
judginent-dLd)tor from liability in respect of the 
decretal amount under the decree. Pat ikAcuusATH 
I’n,\sAi> Sisoii r, H,\si)i;o l*.\Rs.\;> tSiNuui, G P. L. T. 704 

1012 

- — — I^artition--Minor, suit by - Birth of 

son after institution of .sail, effect of — Profits, iche- 
thi r can be claimeil. 

An muMpiivocal unilateral de<’laration by a member 
of a joint Hindu family of Ids intention to he separat¬ 
ed from the other members is sutheient to give him a 
divided status. 

membc)’ (»f a joint Hindu family becomes separat¬ 
ed from the other members by the fact of suing them 
for partit ioii. Ibit a minor cannot enter into a valifl 
contract and ciuinot cnfcjrec a i)artition by Ids mere 
Volition In an aedion for partition !>>• a minor through 
Ids gnaicliau or next friend the Court has to see. whe¬ 
ther there arc eireumstances which would justify 
granting relief to the minor and whetlierit would be 
in tlic interest of the minor and to his advantage to 
separate him from the family. Till the Court deter¬ 
mines the (luestion whether a paitition should be 
ert'ecled in favour of a minor the joint status of the 
ndnor with the other members of the family is not in 
any way severe<l. It is only by the decree of the 
Court that a minor becomes divided from the other 
members t)f the family. 'J'herefore, the niere tiling of 
a plaint in a partition suit cannot bring about a divided 
status so far as a minor plaintiff is concerned. Although, 
however, a minor plaintiff becomes divided in status 
from the other members of the family only by reason 
of the decree of the Court, yet his share in the family 
j)roperty is what it was on the date of the plaint. The 
Court merely determines on the evidence before it 
whether on the date of the plaint the minor plaintiff 
was entitled to partition or not. 

Therefore, the share of a minor plaintiff who sues 
his father for partition is not liable to be diminished 
owing to the birth of another son to tho father con¬ 
ceived after the date of tlie tiling of the plaint hut 
born before the dale of the preliminary decree. 

Ordinarily in a partition suit the managing member 
of the family is not liable to account for the income 
and profits. Where, however, it appears that the 
whole income from the property was enjoyed by the 
defendant and that the plaintiff was not supported by 
him the Court has a discretion to award to the plaint¬ 
iff a portion of the income from the date of the institu¬ 
tion or the suit to the date of delivery of possession of 


his share of the property to the plaintiff. M Krishna- 
SWAMI ThEVAN V. PCN'UKARLTPA ThEVAN, 48 M. L. J. 

351; 21 L. W. 675; (1925) A. I. R (M.) 717; 48 M. 465 

424 

-Joint lamW^—Partitio-n!^ suit for,dismissal of 

- Separate collections—-Property acquired by differ¬ 
ent members, whether joint or separate—Family 
consisting of uncle and nephews — Jointness — Pre- 
sii mption. 

in the case of a Hindu family consisting of an 
uncle and nephews the presumption is that the family 
is joint until the contrary is established. 

A member of a joint Hindu family filed a suit for. 
partition of tlie family properties, but the suit was 
dismissed on the ground that all the family properties 
had not been brought into hotch-pot. After the dis¬ 
missal of the suit, however, the members of the family 
began to make separate collections although there was 
no actual division of the family property. In a sub¬ 
sequent suit for partition; 

Held, (1) that unless it was established that any 
particular item of property was acquired with separate 
hinds by any individual member of the family, all the 
property in the hands of the members of the family 
was liable to partition and to be divided among the 
members in equal shares ; 

l2) that in the case of property acquired by the 
managing member before the different members began 
to make separate collections, the presumption was 
that the property belonged to tlie joint family and 
was not the separate properly of the manager. A Haz- 
ARi Lal r. Ram Lal, L R. 6 A. 279 Civ.; 23A. L. J. 
621; 47 A. 746 422 


- Sale by father—Suit by son to ckaB 

Icnge sale—Plaint, allegatioTis in—Necessity — An¬ 
tecedent debt—Burden of proof. 

Where a Hindu son sues to set aside a sale of 
family property by the father on the ground of wont 
of legal necessity or of the pajTncnt of an antecedent 
debt, it is not necessarj' for him to allege that the 
debt which has been paid off was contracted by the 
father for purposes of immorality or was illegal or 
was of an illusory character. It is for the purchaser 
to prove that tlie sale took place for legal necessity 
or for the payment of an antecedent debt. O 
Singh r. Bikram Singh 


- Separation — Presumption—Burden of 

proof —Rcvewite papers, definition of shares in, e^ect 
Qf —IVidouj of joint member allowed to remain tn 
possession in lieu of maintenance, effect of. 

Given a joint Hindu family the presumption is, 
until the contrary is proved, that the family con¬ 
tinues joint. That presumption is peculiarly strong in 
the ca«e of the sons of one father. A person wno 
alleges that the members of a joint Hmdu family 
have separated must prove, unless it is admitted, tn 
there was a separation at some material time. 

A definition of shares in revenue and village pa^ 
by itself affords a very slight indication of . 

separation in a Hindu family and is 
prove, contrary to the presumption of law, tnac 
family to which the entries refer had separated. ... 

A widow of a sonless prominent member of aJ 
Hindu family is sometimes allowed ^y 
occuDv Dossession of some of the family s land lo_ 



591; 22 L. ‘w. 211 ; 29 C. W. N. 1037 (?. C ) 
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-Joint family— U’j7/ bn fatlu'r, Viilitlitii ti/— 

Testamentary (juardiau, appointment of—Minor — 
(juardian—Permanent alienation of immoveable pro¬ 
perty to meet step-mother's maintenance claim, 
validity of^Mesnc profits, rujht f" -liepiidiation, 

date of. -nr 

A Hindu fatlier has no power to dispose by W ill of 

joint family property, nor can he appoint testamentary 
guardians of his minor son to manage properties to 
which the son is entitled by survivorship. 

Prima facie it is a breach of trust on the part of the 
guardian of a minor to make a permanent alienation 
of immoveable property belonging to the minor for 
the purpose of providing for the maintenance of a 
person Avho is only entitled to be maintained for her 

lifotime. , . 

The obligation of a Hindu S(ni to mamtam tiis 
father’s widow is only co-extensive witli tlie widows 

lifetime. . . • 

A sale of a minor’s property by his piardian m 

fraud of the minors rights is not void but only 

voidable and is valid till avoided. 

A quondam minor seeking to recover possession ot 
properties improperly alienated by his guardian during 
his minority is entitled to mesne pn*fUs only from the 
date of the repudiation and where there has been no 
repudiation before the plaint, from the ^ ^ 
plaint. M Dkvicmilhi Iyksoak r. v.u-.hlpathi \ 

CHARIAR, 22L. W. 18S; 49 AI.L. J. KfiOi 

_Succession— Outi/i bstates Act (I of 

$s.8 10, 25—Tahiqdari and non-taluqdari 
Oiim’er buying property with income— Subsequently 
acquired property, character of. as 

wLre an absolute owner of '' /tv 

well as non-taluqdari properties prop^rtj 

■with his income from both sources, which incomes 
^re^omSS' conuningled, the subsejen, y pt^- 
chased property does not acquire the character ana 
s iaUlari estate aud the suece^J”1 
property is governed by the ordinary rules of mherii 

Te'r Kanhaiya Lai, J.-U is a settled law that^ 
ject cannot make his property defensible >n a ii^^anner 

hot recognised by the ordinary 1^''’• 

to follow that he cannot by express presumed, 

less by mere volition, 'whether acUalor^presume^. 

subject the PfPef y property which he had 

a taluqdar holds 

liis owii rij[ht ^ tiiat cstst® or oth6rvv 

out of the income of that ®st®‘ , , nroperty m 

custom relating to the deyolutio application, 

the family, unless it ts limited in its app 

would app^ly eciually to tl.e 

him and that acquired by ,,„stom the estate 

Where f Aerials no necessary pro- 

descends to a single heir, tn primogeni- 

sumption that it descends by lineal prime- 

turef^ and if the “e-’' florn the ancestor 

geniture is more ^v^be collaterals coming 

than other persons, ybo ma> absence of 

within the line of of degree prevails 

any proof to the contrarj', nearness of aegr p 

over directness of line. in acouired out of 

I^r MuAierji J.-Where prope^ by a 

the income of an impartible the acquired pro¬ 
custom as regards succession property with a 

perty is aUowod to merge m the maia Prope / 
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view to its passing to the lieir to the miiin estate, the 
aeireted properly is govomed by tlie eustom. l>ut 
where by Statute a spoeial rule of sneeession is enact¬ 
ed witli respect to a i)artieular property, unless there 
IS un express statutory sanction for it, it is not ojien 
to the owner of the pro|>erty to a<ltl toil other pro¬ 
perties, so that the succession to the acldecl property 
may also be governed by the Statute aforesaid. A Har 
Haksh Sisc.h r. DALBAiiADfii vSiNoii, 22 A. ].. d. 107‘); 
(l‘)25)A. I. h. (A.j 155; 47 A. 18(5 255 

_Widow, acquisition of occupancy rights by 

— Alienation, power of. 

Where tlie widow of a grantee otabadkar rights 
accpiires oocnpanoy rights in the holding, such accpiisi- 
tion enures to tlie Ifonetit of the widow personally and 
cannot be treated as having been made by her in any 
representative cai>acily as the widow of lici husband. 
In such a case the widow has an al)Solute power of 
disposal over the oecupaiwy rights so acquired. L 
NaraisSisoh r. Sai'A Katr, i'iy25j A. 1. K. (,L.) 305; fi 
L. 131 64 

Adverse possession—Property acquir¬ 


ed, whether stfidlum. , , 

\ Hindu widow is not a tenant for life but has a 
widow’s estate in her derenuied Imsbaii'l's inoperly and 
if while she is in pos.ses.sion of such property as a 
widow sh^ possesses adversely to any one as to certain 
narcels she docs not acquire the parcels as .t^rnMcia 
but she’makes them good to ber hiusbamls estate. 
Chakuadhar Jha V. Shajikant Mi.sra, f]d2o) I at. ld*>' b 
?. L. T. 363; (1925) A. 1. K- (Pat.) 460 767 

__ Alienation by widow, when justified 

—Arrears of rent in respect of lease taken up by 
widow for personal benefit -Arrears of rent in 
respect of ex-proprietary tenancy -.\ecessity—Gift 

for charitable purpose, when to be upheld. 

Where zemindari property m the hands of a Hindu 
widow is attached in execution of a simple money- 
decree the question whether the jmrcliaser at auction 
takes the whole estate or only the nglit, title and 
interest of the widow depends on the nature of the 
^iiit in which the decree was passed. If the decroo 
under execution was obtained upon a personal claim 
ac^ainst the widow then only her interest passes by 
thP sale • but if the suit was one m respect of I he 
family ekate then the whole inheritance passes by 
the execution sale. The same principles apply to 
familv property alienated by the widow. 

^ Tvhere a Hindu widow takes up a lease for her 
Uiinpfit the arrears of rent due on account 
lease fonn a personal debt of the widow and 
:L cammt aMenate Ihc family -hae in her . hands 

in satisfaction of suci. a debh The same pnncip e 

fnpTics loan alienation of the family estate made 
hv'^the widow in order to pay of! arrears of rent 
in nTspcct of an ex-proprietary tenancy winch has 
cLrfnto existence by operation of law on the sale 
by the widow of a portion of the zemmdain pro- 

every case in which an alienation by way of gift 
for a"eli'gious or charitable purpose is made by a 
? “qHow holding an estate with the limited 

“ onidemtion The proportion borne by the pro- 
the toUl estate in the hands of the uudow on 
^if nf such alienation. A B. Ishwari Prasad v. 

L- K. 6 A. 291 Oiv,; (1925, A^I, 


mI) 495; 47 A. 563 


19 ^ 
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* 

Inam —concld. 


-Widow-— Hepre.^cntation/s maJe 

hii revcrsion’r — Suit to challoi'jc aliciiuiion- 
E.^toppel— Hdt ilirntion hi/ re . crsiuncr — Assi'ince 
fyoin rei'eraioner, ivlicthev houivl. 

Oil the death of a Hindu widow, and durins: the 
lifetime nf her daughter, a reversioner, by his 
representations induced a third person to imrcliasc 
]>roperties from an alienee from the widow and 
subsequently himself obtained from the daughter a 
sale-deed of all her rights in the properties so pur¬ 
chased. In a suit by the reversioner as assignee from 
the daughter to set aside the alienation: 

Held, that he was estojiped liy his conduct from 
maintaining tlie suit. 

An alienation l)y a Hindu widow is only voidable. 
Where on the deatii of a Hindu widow her daughtei-. 
who is the next I’eversioner. receives and enjoy.s the 
sale-jiroceeds of an alienation by the witiow she is 
not thereafter entitled tocpiestion the same as not 
being binding on Irer. An assignee from her is 
equally estopped from challenging the alienation. M 
Hhallami'di KamaSastric. TiinuMAMini Kaxnamma. 
•bSM.L.J. 28l;ilU25) A. I. K. (M.) C38; (1925)M.\V. 
■ N. 4i)5 765 


ed iu (isistl.t of zemindari- Civil Procedure Code {Act 
r *<T (), XLI, r. !d--Decree a</ninst two sets 

of ilr feud't.its- Aji}ii’al In/ one set -Decree, whether 
con he ael u.iide us uguinst defendants ivko have not 
nppealcd. 

Where certain inam lands in a zemindari Avere 
enjoyed by desinindi/as before the Permanent Settle¬ 
ment of lc02 and at the time of the Permanent Settlc- 
meiit, the (Jovernment abolished the despandya 
ollice an<l added the russoom payable to the despan- 
di/as to the prisheush of the zemindari and the lands 
c<)ntinued in iiossesion of the inamdars: 

Held. (1) that by the inclusion of the russoom in 
the pcishc'.tsh or i>ermanent zummah payable by the 
zemindar, the lands in the possession of the despan- 
di/as did not become part of the zemindari; 

i2i that the lands having been held under the 
(lovcrnment were in the nature of raiyatwari lands. 
M Mai.yala SruAYYA r. Vknk.ata Kumara jMahipathi 
S ruYA Row, 4S M. L. ,1. 577; [1!)25) A. I. R. (M., 771; 22 
L W.3:B; (15)251 .M. W.N. 730 99 

Inam Register— Presumption of inquiry by Com¬ 
missioner. 

An Inam Kegi.sler embodies the conclusions of the 


-Will by wife relating to property inherited 

by her from her paternal relations, ralidity of — 
('onsent of husband—Wife living separately from 
husband, effect of. 

Where a Hindu wife has lived separately and in¬ 
dependently of her husband for a long number of 
years he loses all rights of control over her including 
the right to control any disposition which she might 
make by Will of proiiorty inherited by her from her 
paternal relations. B Bhauvanlal Chunii.al r. Bai 
Diyali, 27 Born. L. R. 033; (11)25) A. I. R.iB.) 415 

750 

lnam--.C'oa3t7*Kctiou of grant—Berar Inam Rules, 
applicability of—Grant to certain persons and his 
male descendants, extent of--Female descendants, 
whether entitled to share. 


The Berar Inam Rules lay down the conditions, 
which are usually to accompany an inam giant, but 
they contain notJiing to prevent Goveniinent from 
altering or modifying any of the conditions in the 
case of any particular grant. Where the riglit of 
inheritance is by the Inam certificate conlined to a 
particular class of descendants, which in its exclusion 
of another class of descendants from enjoyment is 
in terms unambiguous, there is no reason why the 
grant iu these terms sliould not have effect. 

Where an Inam is granted to a person and his 
male descendants, the grant cannot be construed as 
meaning that it shall be continued to the male and 
female descendants of that person so long as there 
is no failure of male descendants. The only grant 
iu such a case is to the male descendants themselves 
and the word “to” can have no other than its ordi¬ 
nary meaning attributed to it. It cannot be treated 


. as meaning “during the existence of” or “pendin 
the failure," and even if the word were capable t 
being so extended a general grant could not in sue 
a case be evolved from the words of the grant i 
terms sufficiently wide to include female descendant 
within its scope. P C Subuan Ali v. Imaaii Begcm. S 

) (19^5) W. V 

N. 545; 21 N. L. R. 117 (P. C.) 34 

- Despandya inam—PossessioTi before Pe 

wwnent Setfiement with despondja,—Abolition < 
^ .o^ice^Powwon contimed-^l^ndst vihtthiv inclm 


Inam Commissioner on sucli enquiry as he chooses 
to make upon the statements filed before him. The 
presumption is that Inam Registers embody the 
timlings of the Inam Commissioner after siith investi¬ 
gation. There is no rule prescribing the extent of the 
investigation to be made by him. M Kaxpalam 
KrISHNAMACHARYULU V. iSATHrUUI Vl.rAYA8ARATHI, 

(15)25) M. W. xN. 117; 48 M. L. J. 467; 22 L. W. 73; (1925) 
A.I.R. {M.)823 6 4 6 

Income Tax Act (XI of 1922), ss. 2 (14), 55— 

Registration of firm—Super-tax, liability to pay— 
I<cgistei‘ed firm converted into Company—Company, 
U'hether liable to pay super-tax in respect of period 
before conversion. 

I'nder s. 2, sub-s. (14) of the Income Tax Act a finn 
may lake advantage of the provision therein contained 
for registering itself, and where it does so, by opera¬ 
tion of s. 55 of the Act. the firm, being from that 
moment a registered firm, is not liable for super-tax- 
In other words, where a registered firm exists, it is not 
liable for super-tax on the whole of its protits made as 
such firm but the individual partners are liable for 
super-tax if they would be liable for such super-tax as 
individuals. On the other hand if the firm is ani^ 
registered firm then it is directlj’ chargeable with 
super-tax if it makes protit.s at a rate sufficient to 
create a liability for super-tax and in that event the 
partners are not chargeable for super-tax if their firm 
has already paid it. 

There is nothing in the Income Tax Act which 
would justify the Income Tax Authorities in imposing 
on a limited liability Company, which is the successor 
of a registered firm, during the first year of assess¬ 
ment after the conversion of the firm into the Company* 
a liability in respect of its predecessor firm which ito 
predecessor would not have been liable to pay if ^ 
had continued in existence without any conversion. A 
In the matter of Begg Sctherland & Co., Ij. R-6 A. 
333 Civ.; 23 A. L. J. 685; (1925) A. I. K. (A.) 535; 

-SS. 22, 23—Return filed by assessee not ac¬ 
cepted — Assessment — Notice to assessee to 
evidence in support of return, absence of, effect 
of — Waiver—Prejudice to assessee. , 

' Per Greaves, an Income Tax Officers o®* 
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satisfied with the return suhiuilted l.y an ussessee lie 
isboimclto serve on the aspsee t, V‘‘'"‘T I'll 
in8ub-s.(2) uts.n of the Inrome > ‘ 

notice mav be taken to have been waived In ti e 
assessee where before the assessment takes i)laeu lu 
produces all the evidence within his I---;-;- 
support of the return and does , f 
demand that a further opportum y should Ik ^nen 

to him to produce any further evidence. . . 

It is a suflicient compliance with 
9 ub-s (•’) of s. 23 of the Income lax A»t on th. 
nart of an Income Tax Olhcer either to ^ive notice 

to the assessee to attend ^Ctara''?,;,;'- 

o’specify the points .upon 

!}'-tIc l,:;rn;;eacls that the.e »h«,.l<l 
he"^™':i:t:o;i«nities g,veu u. j,';- 

purpose is 

mittcd. Lndeis. £- ot me ..r'.'ciimls or 

given an opportunity to snhm 

is;!' 11:^ 

upon the assessee , ... Income Tax 

such accounts or (3 of s. 23 of the 

Officer may require. Undci sub =»• opportunity 

Act the law gives [Xi'h the assessee 

of producing Ihuler that section 

may rely ‘^support of the ^ 

when the Income lax , g .>3 is incorrect or 
that the return made 'upon Die por.sou who 

incomplete he hinA^^^ a day 

made the return a notic 1 , at the Income I’ax 
therein specified eithei ^ ‘ ^ be produced any 

Officer’s office or produce 01 car^e to 

evidence on which he piearlv is that if 

return. The intention id to 

the Income Tax Ofiicei t return upon 

assess the income on 1 1 j grrect or incomplete, 
the ground that retu position and to 

the assessee is entitled , j „ evidence in order 

have an opportunity of piouaciufe 

to support the return. sub-s. (2>of s. 23 

Ordinarily ^ould contain the points upon 

of the Income lax Act evidence. 

which the assessee has o pro^ submitting Iii« 

An assessee - evidence in supiiorl there- 

produced along ■" ith it • eounts were e.xaimncd 

ot. namely, “““"f ^iesJment was made bn 
for two days and then ‘J“ _ q>jje as.sessee did not 

not on the basis ^ '^r^iHper to understand that he 

^urM^r’ 23 'of“be‘tacomeT„. Act befoce the 

assessment w^ made. ^ under the ojeum- 

Held, per Oreave^ u„dcr sub-s. (2) of s. 23 

stances of the case the notic to have been 

of the Income Tax Act must 

waived by the assesoee; the a^essce 

PerMufcer;i,t/-—•jgneeat the time of sub- 

l:Sr4re[mrcoulW 

a. 23 we..e 

I ^2) ofs 


mnndat.ov ami that non-cnmplianoe witli them had 
pivimlicrd llie assessee and la- was entitled loan 
;.nM.,rtn:iityl. produce any further evidence winch 
he might desire I" produce in supiiort of his retuin. 
C XIUMAL KiM-MiSiNaiiNowLAKsiiA 
St-vtic roi: Isuia ix Cocm’il. 2!) ( . W . •^31. 

\ I II (('^85^0 

S3 33 23(2) A'lditional assessment, levy 


— SS. oo, .. . . 

,,f i’r-'vedure -Keasniiidde oppovtnnU!/ to assessee 

(n l,e lunrd, irliat amounts to. n> ^ 

Where an order is passed by the Income Tax Com 
,ni,.,i,.ncr uml.-r s. .33 of the Income Jax Ac m 

,.i,vnmst;,nc.> wlicrc he is .eally VVo,! 

n( in Income Tax (Ulicer under s. 23, sub-s. (2) of tlm 
w't and is in elTect calling upon the assessee to give 
i-videm-e to support the ongmal return made b} h n. 
Vw'ek’s notiic tollie assessee to show cause wl.y 

-id.'itimial a.ssessmeiil sliould not be imposed upon 
i,im without specifviiig any particular day on A\lnch 
til- assessee could appiair l)efore the Cominissionci and 

_ S 64— hranc/ies—Income Tax 

~ /n?icpr/irtci«a jurisdiction over principal jdacc of 
, , « c?r. of. with rc..pccMoiu-aac/ie5-Co» ar- 

» LdidiVrion ■ •/loaWictioa. exercise of mode of. 

rent jioiS'iHiiou of s. G-l of the Income 

of inisiiiess of mi branch busmess 

assessment ^ f; J and proceedings relating 

silualed ni niiothei iurisdiotion of such 

ct of rbrand. hn^lncs 
Income lax Olhcei >«concurrent with the 
situated in ’*‘t ‘ ..q Tax Officer within avliose 

jurisdiction u V‘!\il "rsituTled Under sub-s. (1) 
jurisdiction that .11 Officer of the principal 

“i " f Inc X" .hJhut; oi "ss^Ling .£• wh'ole 
place of from tlie principal plai-c of 

l.usiness officer has also jurisdiction to 

"■"^i r'l o vcrfof .m Income Tox Officer w.lh 
exercise the pouers u within his 

.ogard to the P™'’*® Officer of the principal 

jurisdiction. The . however, exercise his 

J,,,.ee of f“'“hat perBO^ willing to sub- 

powers oppressiic . fl,e Income Tax Officer of 

niit to the ^ the branch is situated 

the of an opportunity of supplying 

shouldiiotbcdepi iccl oi^ ^ matter of 

him with t'\'T pRASA )-BAUU Ram of Cawni'Okk, 

U^A. 323 Civ.; (1223) A. h ih 

m 47 A PXTK.VT (Lah.), ci.. 10^^ 

contract oi-LMbiUtv of the party in- 
'"Sified' to o£‘T„<lenmity the liability 

contemplated at th ^ contract, and in such oasea 

very ‘Scurred by the promisee in resisting 

costs ‘eXhring the claim may be recovered, 

reducing tract to indemnify, a decree 

Where there >8 cannot be impeached by 

fhIproS? N K-'MnHA.v r. PvatiaHorrAM 699 
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Inherent powers of Court. 

■See ALSO C. P. C., 1008. s. 151. 

Si'C ALSO Cr. P. C., 1808, s. 561-A. 

-Appeal—Award on rolerence to arbitration, 

pending appeal, outside (’ourt - Inherent powerof 
Court to refuse to allow ap]‘eal to be ])roceeded 
with. See C. P. C., 1008, 0. XXllI, k. 3 768 

\nXQTest—Maintenance, ai'reuy'sof, suit to recover — 
Interest, u'hcllier can be. claimed. 

A C'laim for interest depends on contract, express or 
implied, nr some rule of law allowing it. 

In a suit to recover arrears of maintenance decreed 
to the plaintiff by the Settlement Court, where the 
claim is not based cm any contract, the plaintiff is not 
entitled to interest on the arrears. O Adid Ui'ssaiv 
Khan r. Sar.h' Prasad 163 

- Pendente lite, whether can be allowed. 

Although the award of interest ponding suit is 
discretionary with the Court, it should not ordinarily 
be refused in the absence ofj)r,'>i)er reasons. N Ram- 
dhan' r. PrkUsiioTTAM 699 

-Whether usurious. See Usurious Loans Act, 

1919, s. 2 (3; (6) 78 

Interpretation of Statutes. See C. P. C., 1908, 
o HI. R. r4)(3) 91 

-- Marginal notes, whether can be referred to — 

Duty of Judijes. 

The marginal notes to n s^ietion in a Statute are no 
sure guide to the real oliject of the Legislature, but 
they may .sometimes l»e looked at if there he any doubt 
about the meaning of tho words used in tlie .section. 

No J\idge has a right to override the clear jerovi- 
sions of an enactment on the plea that probably the 
Legislature forgot something or liad not something in 
their mind at the time of framing the enactment. 
A (Iajesdra SiNOii V. Durua Kumari, 1^3 a. L. J. .501; 
fl925; A. I. R. (A.) 503; 47 A. 0;17 768 

- Meaning of two similar words in two sections. 

The same meaning must in the absence of any 
strong reason to the contrary be given to similar words 
in two contiguous sections of the same Act. A Ki;troo 
V. Emreror, 23 A. L. J. .364; L. R. 6 A. 124 Cr. (1925) 
A. I. R. (A.)434; 47 A 575; 26 Cr. L. J. 1112 280 

Judge-Duty of a Judge. 

A Judge should not assume the role of a prosecutor, 
and where a witness has made a clear and delinite 
statement as to a certain point, the Judge should not 
endeavour to make the witness change his state¬ 
ment. 0 Sarju Singh v. Emperor, 26 Cr. L. J. 1236 

852 

Jurisdiction 

See Also C. P. C., 1908, ss. 20, 21 and 115. 

Sec Letters Patent (Bom.), cl. 12 92 

Sec Suits Valuation Act, 1887, s. 11 72 

Sec U. P. Local Rates Act, 1914, s. 14 212 

-Application under s. 53. Provincial Insolvency 

Act (Vof 1920b to avoid transfer, whether ousts juris¬ 
diction of Civil Court to proceed with mortgage 
suit. See PROViNCiiVL Insolvency Act, 1920. s. 53 

934 

- Decree, duly passed, whether can be treated 

as nullity—Award directed to be filed, effect of. 
Where there is a Tribunal having jurisdiction and 
there are parties over wliom that jurisdiction is 
■ exercised and a decree is issued, it is not open to any 
• body to treat that decree as a nullity; on the contrary 
it must be taken, until it is set aside in due course 
of law, to be valid, being in effect the command 
' ; of the sovereign power which regulates the relations 
Qi the parties to the Uti^tion and to others. 


Jurisdiction— concld. 


As soon as the Court decides to file an award it 
is to all intents and purposes a decree of the Court 
and lias precisely the same binding effect on the 
parties affected by it as a decree of the Court, 
Obiter .—This principle applies even to the case of 
a consent-decree which has been passed by a Court 
being deceived or defrauded, and so long as the 
flccree stands it cannot be treated as a nullity. S 
Pevandrai V. Thaoomal Panjoomal 744 

Jurisdiction of Civil and Revenue Courts. 

i3C€ Agra Tenancy Act, 1901, ss. 4,167 504 

See Agra Te.vancy Act, 1901, ss. 18, 20, 59 and 79 

224 

See Agra Tenancy Act, 1901, s. 107 and Sen. IV 

234 

See C. P. Tenancy Act, 1920, ss. 100, 105 126 

-Bengal Tenancy Act (VIII of 1885b s. 158— 

Landlord and tenant—Land-holdei’s right to recover 
fair and eipiitable rent—Suit to enforce rights, 
nature of—Jurisdiction. See Bengal Tenanct Act, 
1885. s. 158 959 

Jury trial—Dyi/j '7 declaration, weigktto be attached 
to—Province of Judge or Jury. 

It is a matter entirely within the province of the 
Jury as to what value they should attach ton dymg 
declaration. C K.meerok v. Piiemananda Dutt, 29 C. 
W.N. 738; (1925) A. I. R. ('C.) 876; 12 C. L. J. 247; 
26 CT. L. J. 1256 1 000 


- Retracted confession—Ambiguous charge — 

Prejudice. 

The failure of a Judge to unambiguously warn 
the Jury against taking the refracted confession of 
an accused into consideration as against his co-accused 
amounts to misdirection, and is likely to cause 
miscarriage of justice, and necessitates a re-trial of 
the co-accused. C Inre Ibrahim, 26 Cr. L. J. 1146; 
42C. L. J.496 458 

Karachi Port Trust Act (VI of 1866), s. 84— 

Criminal Procedure Code {Act V of 180S), s. 38(i 
—Levy of Port Trust dues—Order directing issue of 
warrant — Revision, whether competent. 

The order of a Magistrate directing a warrant to 
issue under s. 386 of the Cr. P. C. for recovery of 
an amount due to the Karachi Port Trust on appli" 
cation being made to him for the purpose under 
s. 84 of the Karachi Port Trust Act, is not a judicial 
order but an executive order which cannot be revised 
by the High Court. S Yusifally Lookma.vji v. Em¬ 
peror, 26 Cr. L.J. 1263 1007 


Land Acquisition Act (I of 1894), ss. 11, 30— 

Landlord and tenant—Occupancy lands, acquisition 
of—Apportionment of compensation — Landlord, 
whether entitled to share in compensation. 

Where occupancy lands are compulsorily acquired 
the landlord is entitled to a share of the compensation, 
if there is no custom of transferability of the holding 
without the consent of the landlord, or if at the time 
of the acquisition the landlord had the right to enhance 
the rent of the holding within 20 years of the date of 
the acquisition, although it would be difficult to assess 
the money value of the compensation to which the 
landlord may be entitled. Hat Aghori Komi^ 

B. Kishondeo Narayan, 3 Pat. L. R lil; 6 P. L. 

Land Registration Act {VII B. C. of 1876 ), s. 7a 

5cc Bengal Land Revbscb Sales Act, low, 



GENERAL INDEX. 


1125 


Vol. 881 


Landlord and Tenant—(o plant grove 

—Corenanf (jf7aiT?5f sale to stranger, whether pro¬ 
hibits mortgage. 

By an agreement betwc*en a lanfllord and a tenant 
the latter was permitted to a .^rove nf tlie "Hf- 

quarter of wliicli ln' was to In-’ 'in * owm-r, one of the 
conditions of tho agreement I’cingthat lie should m't 
sell his one-f|narter share to any stranger, hut only 
to the proprietor hy whoso jiermission. the grove 
was to be planted or to co-sharers of such i)ro- 
prietor: 

Held, that the prohibition contained in lh«^ agree¬ 
ment was directed against n sale to an outsider and 
did not affect the power of the tenant to mortgage his 
sliare of the grove. A Hai: Pras.U' r. (.iI'LXahi Lal. Iv. 

ll.GA. 317 Civ.; 47 A. GDI; (1925) A. I. U. (A.) G')! 

265 

-Custom—-Uudi land-PIot Iving close to 

tenant's house, user of—Tenant, rights uf. See 
Custom 

■- Ejectment, suit for—Record of hojhts, entry 

in—Kabuliyat executed by tenant, statement oi— 
Presumption-Burden of proof. . 

Plaintiffs sued to eject the defendants from a certain 
plot of land on the allegation that the defendants were 
under-raiyaf.s- holding under the plaintiffs who were 
themselves ra iyats under the proprietors. 1 he dctenct- 
ants were shown in the Record of Itights as sulvtenants 
under the plaintiffs and certain kabuUyats executea 
by the defendants also described them as sub- 

that whatever onus might originalh-have been 
upon the plaintiffs to make out then- case d-had bf^n 
shifted to tlie defendants to show tlmt he Re« d c 

Rights nnd the kahuliyaU ’pv^Mrl'n- 

really disclose the true state of ^ ,g.\ /iq 9 =. 

WAR Singh f. Sureha ICrER, (UCo) I'st. 18o, (IW-ol 

^'SreRieRl 0 / r.n-Be„yal n.,u,cy A. 

The^^ri°/ht**to’ciRim enhancement of rent from a 

tenant on Uie ground of a rise "’‘=,,>’' 1 “ “‘3 3 o‘’if 
food crops was first given to the '““‘‘‘"f 

the Bengal Tenancy Act. ' '“ui .vt 

fca6ufii/at executed before the passu „ lands 

providing enhancement of ; 

being discovered in an> enhance- 

&-^‘c B.SASTA KUMAR K.U.AU 

“aL of joint tenancy, if 
without any heir-at-law his mte ^ 

surviving joint tenant. The dea zemindar 

without hVrs does n°‘ i" S: .^ 00 " of 

but the surviving tenant sti i le 
the Avhole holding. A Kajaram Dhar 
NANDAN Diiar Ddbb, L. R. 6 A. 19b Ke^. 

__Leose-Pemanent rights of oecRpancy, tvhe- 

ther can be created. hv erant, per- 

It isopen to a zemindar to confer by 

manent rights of 2 A L J. 505 ; L. R.G 

Ohandw. Muhammad Khalil, • .j . ggg t62 

A. 152 Rev.; (1925) A. T. providing 

• - Lease f^^P^^^^'^ZfiZolvencyof lessee- 

for forfeiture in ^cy of lessee after 

Assignment of intcresse suo 

aangumenty effect of Fract 

mmmons—Procedure. , a neriod of years 

Oie of tbs coaditioas of » lease for a peno / 


Landlord and tenant— contd 

Avas that if the lessee or any of his heirs, executors, 
adniini.straiives or assigns became insolvent or 
bankrupt it would be lawful for the lessors to re¬ 
enter the demised premises at any time and to re- 
pos>ess and enjoy the same. The lessee mortgaged 
hi.s leasehold interest in the demised premises to the 
plaintiff who lirouglit a suit on liis mortgage and 
obtained a decree. In execution of_ the decree the 
property was purchased by the plaintiff mortgagee 
himself! Thereafter the lessee became insolvent and 
the lessors made an application for an order pro 
interesse suo to come into the suit on tlie allegation 
tliat on the insolvency of the. original lessee the lease 

had been forfeited and that the Aipplicunts had become 
entitled to re-enter on the demised premises. They 
also prayed for an order that the Official Receiver who 
was in possession of the premises should make over 

the possession thereof to them: 

Held (1) that there being nothing in the lease to 
prevent the lessee from mortgaging the leasehold 
premises bv way of sub-demise without obtaining the 
permission’of the lessors, the mortgage was valid as 
between the lessors and the mortgagee, and the mort¬ 
gagee having succeeded to the rights of the lessee and 
having stepped into his shoes, he must be regard^ed 
as the lessee and in possession of the leasehold 

^"(^Mhatas there had been no insolvency of the 
person who must now be regarded as the lessee the 
clause in the lease providing for a forfeituie could not 
be invoked in favour of the applicants: 

(3) that a declamtion such as was sought for by the 
applicants could not be made in a summary manner 
on a summons in Chambers and thnt consequen ly for 
both these reasons the application must fa 1 C 

HA7.ARIMUL HIRALAI ^ ^ 

J 371; (1925) A. 1. K. (C.) toO 808 

_ Permanent tenancy-Tenant, position and 

oi-Trespass, effect of-buspenston of rent, 

when can be claimed. 

Under a permanent and transferable lease lield on a 
fixed rent which is common in Bengal, he tenant 
^Vi l.,nv becomes the proprietor of the surface of the 
I ciihiect only to the payment of the stipulated rent, 
ranci the Lccceding landlMd., have no 
and tlie les. r except in so far as they form a 

for payment of the rent. When the rent fails 

• I-> ^rrea?s the landlord's only remedy is to bring 
into ^ auction on the execution 

the tenuie j-gnt. The purcliaser of tlie 

of a TLse acquires title to the lands on the 

tenure lea^se unaffected by any encum- 

terins of devious tenants. The duty of a 

brance is to protect himself against 

tenant under such a lease lands of which 

illegal - „,?lses 3 ion If he fails to do so 

he has the exclu P j ^.g dgim for rent. In 

it cannot piejudice t^ i 

the case 01 whether the pos.scssion of a 

ordinary case person is adverse to 

particular area of his consent. He 

thetenan o^ action at his own 

cannot, there of a trespasser, as ho might 

hands foi objection that the apparent 

always be ' \p in by the tenant who can do 

with'theland^as he pleases under the terms of the 

i.^frin0 of suspension of payment of rent, 

the fenant hae nofheen put .n poeseesion oJ a 
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Legal Practitioners Act—concld. 


part of the subject leased, is applicable only -where the 
rent 13 a lump rent for the u’hole land leased treated 
as an indivisible subject. It lias no application to a 
wise where the stipulated rent is so much per acre or 
hifllin. P C Katy.vyani Dkbi r. UnoY Ivum.au D.vs. 
ay^a) A. I. R. (P. C.) 97; 52 C. 417; 23 A. L. J. 751; 

L. K. 6 A. (P. C.) 140; 30 C W. N. 1 (P. C.) 110 

- Tenancy, nature of- Aclualuser. 

Where the kabuliiiat does not indicate the nature of 
tlie tenancy, tlie C:nirt can properly look to the actual 
user of the land for determining? the matter. C Satin- 
DRA Mohan- Tagore v . .Tay.naiu Him 492 

- Vnder-proprietary title, acquisition of —C'on- 

stiniction of decree of Settlement Court—Adverse pos- 
session—Derivative title, whether can be converted 
171(0 hostile title. 

A person who has no under-proprietary title and 
•who has been paying rent in respect of the projierty 
in dispute to the landlord, cannot convert his 
derivative posse.'ssion into a liostile one and thereby 
acquire a proprietary title by prescription. 

On the application of the predeceisors-in-title of the 
defendants for the allotment of a certain area of land 
lo them for maintenance, tin- Settlement Ooui-t pas.scd 
a decree on the Imsis of a compromise in favour of the 
applicants for a certain area of land bearing a certain 
rental “for daxvaiyi" : 

Held, that the decree could not be construed to have 
conferred an under-proprietary tenure on the pre- 
(iecessors-in-title of the defendants and that entries to 
that effect made in the papers of the first and the sub¬ 
sequent Settlements as regards the nature of the 
tenure w'ould not operate to confer such title upon 
them. 0 (jAYA Pershad v. Alam Singh 53 

Lease and License— Distinction between. 

It is essential to the creation of a tenancy of a cor¬ 
poreal heriditament that the tenant shoidd have tlie 
right to the exclusive possession of the premise.s. A 
grant under which the grantee takes only the right 
to use the premises without exclusive possession ope¬ 
rates as a license and not as a lease. 

The ordinary case of a lease of immoveable property 
is one where a defined piece of land or a defined 
building or a part of a bxiilding is transferred to the 
lessee, and there can be no valid lease of an area the 
position of which varies from time to time. B The 
I xDiiN Hotels Company v. Phiroz Sorabji, 25 Bom. 
L. R. 81; (1923; A. I. R. (B.) 228 316 

Legal Practitioner —Refusal of brief on ground of 
partisanship, propriety of. 

A lawyer has no right to reject a brief when offered 
to him on payment of a fee agreed upon between the 
parties, on the ground of partisanship for a party to 
the litigation. O Lalta v. Zahoor Ahmad, 2 O. \V. N. 
982 ; (1925) A. I. R. (0.) fi72; 26 Cr. L. J. 1272 1 04 8 

Legal Practitioners Act (XVIll of 1879), s. 13— 

Header standing surety ferr accused and taking 

charge of property—Unprofessional conduct— 

Acquittal by Criminal Court, effect of. 

A Pleader, who stands surety for a man arrested on 
a charge under s. 420 of the Penal Code and takes 
charge of certain property on his behalf wliich sub¬ 
sequently turns out to have been stolen property, is 
not guilty of unprofessional conduct inasmuch as he 
does not act as a Pleader in the matter. 

Proceedings under the Legal Practitioners Act are 
guasi-criminal and where the facts have already 
formed the subject of criminal trial which has resulted 


in an acquittal, the principle of "autrefois acquit" 
must apjdv. R Maung PoTok, In the matter of, 2 R. 
491; (1925) A. I. R. (R.) 110; 20 Cr. L. J. 1111 279 

—--S. 13 --Pi’ofessional misconduct—Misappropri¬ 

ation of client's money — Punishment. 

A Vakil was retained by two persons one of whom 
was a gosha lady and the other an old man. They 
were the jilaintiffs in a suit in wliich tliere stood a 
certain sum to tlicir credit in Court. The Vakil drew 
the money out of Court, but failed to pay the amount 
to the clients on the ostensible ground that he could 
not interview the lady and that Iho old man could not 
give a valid discharge. The same Vakil was handed 
a certain sum of money by another client, a defendant 
with instructions to admit the plaintiff’s claim to 
that extent and to deposit the amount in Court. 
The Vakil misappropriated the amount and without 
the client’.s knowledge obtained adjournment after 
adjournment of the case and ultimately confessed 
judgment for the whole amount of the plaintiff’s 


claim: 

Held, (1) that a man guilty of two sucli gro.s.sIy 
dislionest and improper actions could not safely be 
allowed to l>e entnisted witli the interCvSts and monies 
uf future clients; 

1 ^ 2 ) that tlie cases were of siudi gravity that injustice 
to the public and the profession, the Higli Court could 
do no less than order that the \'akil be struck off the 
rolls. M G. NARAsiiiHACHARiAR, III the matter of, (1925) 
M. W. N. 321; 22 L. W. 152; (1925) A. L K. (M.) 797; 26 
Cr. L.J.n28 3 6 0 

-S. ^3—Unp1'ofessional conduct—Duty of 

Counsel hi djufting pleadings and in cross-examin¬ 
ation. 

A client who consults a Counsel and who requires 
a jjlaint or written statement to be drafted instructs 
the Counsel as to the facts of the desired document. 
It does not always happen that those facts are true 
but from the Counsel’s point of view that is not 
a material matter. He is entitled to accept the 
instructions of the client subject to this, that, as® 
matter of prudence and for his own reputation, it is not 
well for him to associate himself with reckless 
charges of fraud and criminality or to indulge in 
abuse. He should explain to the client that such 
charges if unproved gravely injure the case 
prejudice the Judge. He is not, however, supposed to 
go on hunting here, there and everywhere to test by 

extraneous circumstances the veracity of his cuenL 
It cannot be done, nor is it the practice 
Counsel have to depend upon the statement that the 
client makes, the penalty being that if the cuent is 
not telling the truth he may probably lose the case. 
In such circumstances the rule is that the client is 
entitled lo have the particular document draliea 
according to the instructions given. Counsel 
not, however, import personal ill-will into pleadio^ 
and must refrain from making charges 
witnesses in examination or cross-exaniination i 
which there is no conceivable ground. It may 
come the positive duly of Counsel to tear , 

character into pieces if his character is m 
but only when the fullest material exists. No *4 , 

tions attacking a witness’s honour_ should be p 
unless and until Ccunsel by enquiry has m 
himself that the damaging fact is a 

this he ought to do before he comes into to • 

In the matter of B. Raj Bahadur, ' /laosi 
L. J. 469; L. R. 6 A. 403 Civ.; 26 Cr. L. J. 3091; (IW 

A, I, R. (A.) 641; 47 A. 729 *' ' 
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Legal Representative - Ollicial A^riicucf, ^licllirr 

legal repres'iU.aliw of insolvent. Noe C. 1’. 190'', 

8 . 11 85 

Letters Patent Bombay', cl. ^ 2 -Ctnl 

Procedure ('(uie lAct V of }UI>S\ (). XXXIV. r. /- 
MoTigage suit Mortijugeil liin-l jiiris.liclioii 

— Suit, whether ca7i be entcvtiii)i''d -Jurisdirtiou of 
Court. 

The High Court, n.s a Coiiit of [‘Iquity, will as.-^unie 
jurisdiction in relation t(» laivl aliroad t>nly where as 
between the litigants, or their I'redeeess.irs, some 
privity or relation is established on the ground of 
contract, tmst nr fraud. It will not onlert iin a suit 
the object of which is to obtain a deelanition of title to 
foreign land in the absence of any such ndatioiiship 
between the parties. 

An interest in lain! i.s land and a mortgage suit, 
which is a suit to realise an interest in land, must la* 
regarded as a suit for land within the meaning of <•!- 
12 of the Letters Patent t)f the Bombay High Court. 

Pule 1 of 0. XXXIV of the C. V. C. enacts a rule of 
procedure and not* rule that can be invoked in order 
to extend jurisdiction. The object of the rule is that 
the rights of all jiarties interested in a mortgage 
should be determined in one suit and that multiplicity 
of suits should be avoided. That cannot, however, ap¬ 
ply to a case wliere the (?ourt lias no j\irisdiction to 
adjudicate on the rights of the parties souglit to l)e 
impleaded. B I’uani..\l TRiiiHfwaNn.ts v. (iOcilpas 

Damopar, 27 Bum. L. K. 570; I'U*--’’) A. T. U.(B.' .hU 

92 

Letters Patent (Calcutta), cl. 36- Appeal- 
Difference of opinion - rrocedure. Acprai. 

63 / 

Letters Patent (Lahore), cl. }0—Income Tor Act 
(XI of 1022), s. t)6—lieference to High Court by In- 
come Tax Commissioner • Decision, ivhelher jndfj- 
menr^^Appeal, whether lies. 

The decision of the High Court given under s bb of 
tlie Income Tax Act doo.s not amount to a judgmeii 
within the meaning of cl. 10 of tlie Letters latent 
of the Lahore Higli Court and is not. therefore, appeal¬ 
able under that clause. L Hi ugi c. Cou.tc nm 

OF Lahorb. (1925) A. I. R. (L ) .‘I 6 L. -jO 

Letters Patent (Mad.), cl. 15 t^ee C. I. C.. U)^. 

O.XLI.ru.10.22(1) 

Letters Patent (Ran.), cl. 13. .Sff C. 1 C., lhi^. 

Lien-Solicitor—Priority over attaching creditor. 
See PRACTICB 

Limitation. 

See Also Limitation Act. 1908. _ . ^ 

SecAoRA Tbnancv Act, 1901, s. <9 

See C. P. Tenancy Act, 1920 vn ArTi/vATiov) 

See Punjab Limitation (Ancestral Land Alienatio.^) 

- —^!Znencement ofSuit lo 

afur death of widoiv-Limitation Act (1\ of UOHJ, 

^h.I,Art. Li. 7 died during the life¬ 
time o^rfaXer 'and subsequently f-in 

the father. Pl-ntiff was adopted by th-' 

under an authority from ./. At , 

widow obtained possession of R f! Aq years. She 
tinned to be in possession of it for » .,i. plaintiff 

made various alienations and after „g Liq nearest 

. brought a suit to recover estate as his ma.e 
iliale heir from the alienees of R -^ '' , 'j I joint 

Held, (1) that if R and the Xl to the pro- 

in estate the plamlifi ought to have 

perty as surviving co-parcener and that m 


Limitation- ■ concld. 

R 6- widow ought not to have taken possession of the 
property and having taken possession of it she would 
liave acquiivd for herself and for her alienees a title 
by culvcr.s • p i.-^sossion ; 

i2l that as H. was not joint in estate witli the plaiiit- 
itf,/v'.s’widow took possession of his jirojicrty fora 
widow’s inteivst ami it was not till lu'r death that the 
plaintilfs titio aci-rued and that, therefore, liiuilatiun 
beg;m to run from the date of death of li's widow, 
P C H.Mauii: Kisanc-iu CJosavi r. A\a\i» Hu.vRTtii 
Bhaiiuii (lO'Avr, (192.)) A. I. R (i*. C..- 127; 

M. \V. X, 411; 21 N, I.. R, 127; 22 1.. W. 

'R. C.) 343 

-(’■im[)any- .Vrticle.s nf Assucialiou—h'nilure 

of member to pay allotment mon yv and amount of 
<*alls Fiirfeiture »if sliare-^ Suit to reei'ver amount 
due from meiiibeis- Starting point of limitation, 
.''■’f Li.MiTATto.N Al l, 190.S. Sell I, Art. 112 96 

-- Karntiin service innm- Agi'eeiuent to sell— 

C'ojitract void—Refund of ennsidenition inoney- 
Limitation, commencement of. Xee Tkassi-kr ok 
Pkopeutv Act, 1882, s. G 557 

Limitation Act (IX of 1908), s. 5 -- Appeal, 
dt'hty ill filiiiii— Rei'ieu'. period spent in applying 
for, whether con be excluded—Extension of time. 
The time .spent in prosecuting a well-founded uiipH- 
cation for review should l)e excluded in comimting 
the periiKl of limitation provided for an appeal 
against the order of which review was sought. LShau 

yri H.AMMAi' r. Mi’Ha.mmaii Roshan Kha.v, (1925) A. I. R. 

I L.) oM 326 

_ S. 5 -Criminal Appeal tiled nut of time- ■ 

Suificient cause to excuse delay, absence of—Proce¬ 
dure -Appeal, wrong acceptance n/--.lc 7 (/!t/a/ - 
lievision—Interference by High Court. 

A criminal appeal til ’<1 after the expiry of the pre¬ 
scribed period of limitation may be admitted if the 
Court is satistieil that, the appcdlant had siiHicieiit 
reason for not preferring the appeal within the pei iod 
of limitation. Where the Ai»pcllalp Court is not 
sjitislied that there was sullieient reason to excuse the 
delay it h-as no power to extend the period and admit 
tlw'appcal The proper prneeflure in such a case 
would he to move the High Court to exercise its 

j)ower.s of revision. ... , , 

Where however, a criminal njipcal was wrongly 
admitlcd’oul of time, an order of acquittal will not be 
interfered with in revision by the High Court. unles.s 
there has been any gross miscarriage of justice which 
nndit to be remedied. M V. Janikaramayva a. Ximma- 
OAODA 13RAHMAYYA.48 M. L. J. 457; (1925) A. I. R. (Md 
709; 26 Cr. L. J. 1110 278 

_e 5_Cross-objection8 in appeal— Delay- 

Limitation. See C. P. C., 1908, 0. XLI, rr. 10, 22 

6 l—Alienatioii by mother—Suit to dial- 


' lenoe aUenation-Limitation-Onc of several co-par¬ 
ceners attaining majority, whether entitled to give 

discharge— Limitation, extent of. 

Where there are several persons jointly entitled to 
institute a suit, and some of them are under a dis- 
ibililv the running of time against all dej^ends upon 
i.roof’ of the fact whether there is at least one of them 
Iho can give a discharge without the concurrence of 
the TrLs under disability. If there lyio such 
jersoatime does not begin to run against any of 
them until one of them becomes capable of giving u 
di^harge without the concurrence of the others or 
until cessation of the disability. 
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It cannot be predicated of every Hindu family that 
an adult brother as soon as he becomes a major 
becomes the manager of the family and, therefore, 
necessarily comi’eteiit to give a discharge without the 
concurrence of the other members. Such competence 
depends upon several (piestions of fact and uj»on a 
variety of circumstances varying Avith different 
families, and unless the necessary facts are properly 
alleged and proved l)y tlu* party who wants to 
dejwive tlie persons under disability of the benefit of 
s. 6 of tlie Limitation Act, the claim cannot be thrown 
cut as barred by limitation. 

The right of avoidance or of challenging an aliena¬ 
tion is a personal right which every co-oparcener 
enjoys in virtue of his iiositioii as such co-jiarcener in 
a joint family owning joint or ancestral property and 
its non-enforcement does not depend ujion the sweet 
will of any particular individual. It is tlie birth-right 
of everv member and cannot lie taken awav l)V anv- 
ihing^done or omitted to be done by another member 
of the family, unless that other eould bind the rest. 

A minor co-])arccner in a joint Hindu family is not 
bound by tht» mere failure of a major c-o-parcener to 
avoid an alienation made by their guardian witliin 
three years of his attainining majority, especially 
Avhere the alienation is found m)t to he supported 
wholly by necessity and, therefore, not binding as 
against the minor. 

Although every act done by a joint tenant for the 
benefit of himself and his companions binds the 
others, it does not folloiv that a joint tenant is similar¬ 
ly bound by acts done by the others which prejudice 
him. N Shampuri v. IUmchandra, (1825) A. I. R. (N.; 
385 268 

- s. Execution of decree- Sale, application 

to set aside, on tTrounJ of fraud--Fraud, proof of. 
Where a judgment-debtor applying to set aside an 
auction-sale alleges that owing to tlie fraudulent con¬ 
cealment of th{5 proceedings by the decree-lu>lder all 
knowledge of the proceedings up to the time of the 
sale Avas Avithheld from the judgment-debtor, then so 
long as he did not come to kiioAv of the sale, the effect 
of the fraud Avould continue and the Court Avould be 
entitled to come to the conclusion that the judgment- 
debtor Avas kept from the knowledge of the sale in 
consequence of the initial fraud practised by the 
decree-holder. A Sarvi Begam v . Ram Chunder Sirup 
L. K. 6 A. 388 Civ.; 23 A. L. J. 760 5 0 0 

- S. 18, Sch. I, Art, 182 —Decree obtained 

by ininoi‘—Judgment-debtor appointed guardian _ 

Failure to execute decree - -Fraud - -Limitation, ex¬ 
tension of. 

A minor obtained a decree and the judgment-debtor 
subsequently got himself appointed the guardian of 
the minor and failed to take any steps to execute the 
decree against himself. Several years afterAvards the 
guardian was removed and another guardian was 
appointed in his place. When the latter attempted 
to execute the decree against the former guardian he 
Avas met by the plea that the execution AA’as barred by 

Held, (1) that the judgment-debtor Avas bound to 
satisfy the Court that at the time Avhen he was appointed 
guardian of the minor he had made a full disclosure 
of his indebtedness to the estate of the minor to the 
Court and that in default of such proof it must be 
assumed that no such disclosure was made and that the 
judgment-debtor perpetrated a fraud both on the Court 
and on the minor by not making the disclosure • 

(2) that in these circumstances the time during 


AA'hich the judgment-debtor had continued to be the 
guardian of the minor must be excluded in computing 
the period of limitation for the execution of the decree. 
C (Joiunda Lal Chose v . Nalini Kanta Ghose, (1925) A. 
I. R. rC.) 584; 52 C. 63 61 

-S. 19 -Acknowledgment — Statement in plead¬ 
ing that property u’os purchased by certain person, 
whether admission of purchaser s title. 

An admission that a certain person has purchased 
certain property is not an admission that that 
person has acquired a good title in the property, for 
it is quite consistent Avith an assertion that tlie 
purchase was bad in law and did not operate to 
confer any title on the alleged purchaser. 

A written statement contained a recital that 
a certain properly had been purchased by certain 
persons Avho had not, hoAvever, been able to obtain 
jiossession of it: 

Held, that the statement did not amount to an 
aknoAvledgment of the title of the purchasers Avithin 
the meaning of s. 19 of the Limitation Act. Pat Imdaii 
Ali r. Nani. Kr.MARLAL, (1925) Pal. Ill; (1925) A. I. R. 
(Pat.) 473 4 78 

-s. 20—.Part payment of principal — Limit¬ 
ation, extension of. 

A part payment of principal Avill not give a fresh 
start of limitation under s. 20 of the Limitation Act 
unless the fact of the payment appears in the hand- 
Avriting of the person making the same. Pat 
Dansfqrd r. Shaw 747 


-$. 22— Pre-emption suit —Vendees, several 

--Omission to implead one vendee till after expiry of 
period of limitation, effect of. 

In a suit for pre-emption in respect of property 
Avhich had been .sold to A, B, C, D and E, the defend¬ 
ants Avere described as A son of B, C, D and E. The 
omission to implead B as a defendant was not dis¬ 
covered till after the expiry of the period of limitation 
and B Avas then impleaded as a defendant: 

Held, that this Avas not a case merely of a mis¬ 
description of a defendant but of an entire omission 
to implead a necessary defendant and that B having 
been impleaded after the expiry of the period of 
limitation, the suit Avas barred as against him and Avas 
consequently barred as against other defendants also. 
LJawalaDas V. Gopal Lal, (1925) A. I. R. (L.) 343 

555 

-S. 54. See C. P. C., 1908,3. 110 579 

-Sch. I, Art. 5—Civil Procedure Code (Act 

V of 1908), 0. XXXVII, r. 1—Suit on negotiable in- 
struinent—Summary procedure—Admission ef plaint 
— Limitation. 

Article 5 of 8ch. I to the Limitation Act of 1908 is 
not applicable to suits under O. XXXVIIof the C-P 
C. C Robindra Nath Dutt r. Abdul Ahad & 

C. W. N. 569; 41 C. L. J. 368; (1925) A. I. R. (C.) 781; 
52 0.954 400 

- Art. 14— Redemption of Mortgages 

(Punjab) Act (II of 191S). s. 12 —Application to 
redeem mortgage - Collector, order of, whether ex¬ 
clusive—Suit to redeem mortgage bj'ought more than 
one year after Collectors order, whether maintain- 

able. .. 

A litigant merely by attaching a label to ^ sui 
cannot bring it under a different Article of the Lim 
tion Act from that under which it would has 

true interpretation of the nature of the 
to be regarded is the true effect of the suit, n. 
formal or verbal description, 
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Limitation Act^l908 — contd. 

An individual who takes advantage of a summary 
procedure must sutTer its disadvantages as well as 
enjoy iU bcnetits. 

A mortgagor who does not take advantage of the 
summary procedure jirovided for re<leiui'ti*.iu of mort¬ 
gages by the Punjab Kedemptiim of .Vlortiragcs Act 
may bring a suit within the ordinary period of limita¬ 
tion; but if he does take advantage c»f the stumuary 
procedure provided by the Act he must, if luisueeoss- 
f ul, bring a suit to establish his rights within the com¬ 
paratively short iJcriod of one year from the date of the 
order under Art. U, Sch. 1 to the Limitation Act. 

The suit referred to in s. 12 of the Pnnjah Redemp¬ 
tion of Mortgages Act is a suit to satisfy an order tif 
the Collector. The cause, of action for such a suit is 
not the original contract between the parties hut flie 
order of the Collector which aggrieves the party suing. 
That order \mless it he set aside is conclusive and if a 
suit is not brought within the period of limitation 
provided by Art. 11 of Sell. I to the Limitation Act to 
set aside the order, a suit to redeem tlic luortgagc is 
out of time. L Kavua r. R.im Cu.ind, (,11)25) A. I. R. 
(L.) 385; G L. 20G: 1 L. C. 517 945 

Sch. I, Arts. 31, 48*-5ad for dania<jes 


Limitation Act— 1908~-contd. 

to run from the date of the delivery of tho gond.s. 
Pat Dansi'oru c. Shaw 747 


against Railway Company—\Vrongful conversion— 
Non-delivei'y — Limitation, commencement of. 

A suit against a Railway Company to recover 
pensation for wrongful conversion of the plamtms 
goods where non-delivery is also alleged, is gc^verned 
by Art. 31 and not by Art. -16 of Sell. 1 to the Limi¬ 
tation Act, and limitation begins to run from the 
date on which the goods ought to have been de¬ 
livered. LSkcretaryof State r. DL’NLOP_Rt’iit>KK to. 
Ltd., Delhi, 6 L. 301; (1925^ A. I. K. 


Arts. 36, 120 —Misfeasance 


In- 


Directors— Claim by Liquidator — Article applic¬ 
able—Limitation. commencement of. See Compamf^ 
Act, 1913, ss. 235,281 

Arts. 44,144—A/ieMaticH by mother 

n • . * T * I a At 4 •«k»i 


—Suit to challenge alienation—Limitation ^ 

Under the Hindu Law the motli -r i.s ( 

guardian of her infant sons where the sons ar 
sole owners of their property. 

Although a person, who manages the estate " 

of a minor, who is the sole owner of the prope , 

of a co-parcenarv in which he has a joint luteies 
the minor, is entitled to be styled ^ manager m 
matters of alienation the position of each is • 

Lx one case the alienation is by a , .i ‘. 

no joint interest with the minor whi e , 

case he has. It is to an alienation ^f the laAor kind 

that the description is bv 

manager" would strictly apply, as the ‘ ‘,..y 

a person having an interest in the joi ^ j 

A Hindu mother is the guardian of her so^ but not 

the manager or karta in the technical A.^iipnce 

term. cSxsequcntly. a suit by a 

an alienation made <3«li i to 

governed by Art. 41 and not by ^ ^V/MrHivDRA 
the Limitation Act. N triiAMPfRi v- Ramciundra 

(1925) A. I. E. (N.) 385 ^ ^ credit- 

.1 ^ _-—Art 52 — Goods supplied on creait 

Suit to recover price of goods— Limitation, commence 

Tauit^o recover the price of goods ^by^a 

tradesman on credit for which 52 

made on presentation of bills is begins 

of. Sch .Ito the Limitation Act and hnutation ijegms 


Sch. I, Art. 62. See- 


Ti(a.ssi.-i-:r of Proi-krtv 

557 


Act. 1S82, s. G 

---Arts. 62, 116 - Si'it for ref mid of 

purchn.te-ni'iney—Article applicahlc. 

A suit for rc'fnnd of piirchii.se-mfinHy fi-tun ;i vendor 
on the ground llmt he had no tille to the pj-oportv 
Conveyed, i. e., an action for liiuuages for lirciieli of jt 
covenant for title contained in a regi.>5tcre(l deed is 
g-iverned liy Art, llGofSeli. I to the LimiUilii)n Act. 
N Ra.mohan r. I’fRt’.sitoriAM 699 

-Art. 89- 7 'eiuints-iii-comman- Eldest 

brother coUectiny revenue for all- I’rineipat and 
agent- Limitation 

\Vhere the eldest reifre.sentativc of a family 
collects the wlu)Ie revenue id wlijcii lie and his 
lirothers are tonants-in-coinmon there is a i-ehifion- 
ship of principal ami agent, llic clde.st representative 
being the agent of his lirotheis in ro.'speef of the 
recovery of the partu'ular portion of that revenue in 
regard to which timse brothers have a .share. 

In sucli a case a suit for recovery of the ])laintilt's 
share is governed by Art. 81) of the Limitation Act 
and is within time if brought within three yeans of the 
death of the agent. B Gir.i.vbai Shiviievrao c. 
Xaraya.s-rao Gan'fatrao, 2G Horn. L. R 11G5; (11)25) A. I. 
R. (IL) 148 975 

-Art. 112- Company—.-\rticles of As¬ 
sociation— /‘’ui7(ire of member to pay allotment money 
and amount of culls—forfeiture of shares—Suit to 
recover amounts due from members— Limitation. 

The shares of the defendant in the plaiiitilT com¬ 
pany were forfeited oil non-{)aynieiit of the allotment 
nioiuiy and the amount of ealls aftei- the iiecessari' 
formalities M'ere complied with in pursuance of tlu^ 
Articles of Association, one of the Articles of Associ¬ 
ation also ran as follows : -‘‘Any member wliose shares 
have been forfeited shall, notwithstanding, be li.ablc 
to pay to the Company all calls, instalments etc. ’ 

In pursuance of this a suit was filed by the plaintiff 
company against the defendant to recover nliotment 
money, amount of calls, expenses interest etc. 

Held, Art. 112 did not apply, as the defendant cea.scd 
to be a'member of the Company on forfeiture and that 
the sa-.l Article of Association created n new obligation, 
to enforce which, lime began to run from tho date on 
which the shares were forfeited. B Hahih Rowji a. 
Stavdari) Ali’minii'X! a.vd Hra.ss Works, 27 Rom. L. R. 
57.P(1925)A.1. R.(B.);)21; 49R. ri.5 96 

_Art. 120 —Common land — Encroach¬ 
ment— Injunction, suit for—Limitation—Burden of 

suit for perpetual injunction directing the 

defendant to remove an encroachment made by him 

on common hmd it is for the plaintiffs to prove tliat 

the encroachment was made within six years before 

fiiiit A mere surmise by tlie Court that tho encroacli- 

mpnt is recent is insufficient for holding that it 

took place within six years. L Chan'du v . Ga.;ju, (1925) 

air 7L.) 455 '76 

* _1_Arts. 123, ^^2—Succession Act (X 

of IMS) s. 700—Karen Christian dying intestate.-- 

Suit by heir to obtain possession of his share of 

filiate — Limitation. 

A aiiit for a distributive share of tho estate left 
by an intestate is governed by Art. 123 of Sch, 1 to 
Limitation Act. 
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Limitation Act-1908-cont(l. 

The heirs of a deceased person very often leave 
the estate undivided and either enjoy the i)rolits 
iointlv Uvinjr in commeiisality or divide the proHts 
among tliemselves. Wle re in such a case one of the 
heirs is exchide<l from the enjoyment of the i.rolits 
and svies to recover his share of the estate, Art. Hi 
k inapplicalde for the reason that tiie iieirs have 
taken their shares, but tliat. instead of dividing the 
liroperlv and enjoying theii- shares they have jjgreed to 
eniov tiie whole property jointly. 'J’here is. therefore, 
no uropertv of the intestate left to l)e distnhnled 
ami Art. 1*23 cannot apply. When under such i-ir- 
cumslance.s, one of the heirs is exeluded from joint 
enjovment, he sues to recover not a share in the 
estate of the deceased, but his share in the joint pro- 
pertv In such a ca.se the suit is one for partltimi and is 
iroverned hv Art. U2 of Sch. 1 to the Limitation Act. 
^ Kami Christians, being Christian.s of A.siatie de¬ 
scent. are native Cliristians. and, therefore, s. l‘J0 of 
the Succession Act is iiiapi>licahle to them. 

There is nothing to prevent the heirs of a Karen 
Christian from taking possession of the estate and 
agreeing to enjov it in common. Th^-ir title becomes 
eomplete when they take jinssession of the property, 
and. when thereafter any of them are excluded from 
enjwment the i-ause of action arises on such e.xcln- 
sion* and the suit is governed by Art. 142 of Sch. 1 to 
the inmltation Act and limitation will start from the 
date wiien the plaintiff is excluded from the posses¬ 
sion of the propertv. R 3Ia Nan Tur v. .M.\ Siiwi- Mi, 
4 Bur. L. J. <6; .U)2o) A. I. K. (U.' 2;i:5 609 

_Sch. I, Art. 125— iSi/d hy reversioner to de¬ 
clare moi’t'jage Inj widow and decree tliereoyi void — 

Limitation, commencement of. 

A suit by a Hindu reversioner for a declaration that 
a mortgage by the widow of the last owner and a 
Court-sale in execution of the decree passed thereon 
are void and not operative after the death of tlie widow 
is governed by Art. 125 of Sch. I to the Limitation 
Act and limitation commences to run from tlie date of 
the mortgage and not from the date of the sale in 
execution of the decree. M Kauakshi AiiiiALc. 
POOCHAMUAL. 21 L. W. 277; (1925) A. I. R (M.) 507 


_Art. 1 39~MokaiTari lease for life¬ 
time of g)'ante.e—Death of grantee—Suit to eject 
successor of grantee —Limitation—Marfatdari receipt, 
%vhat is. 

A marfatdari receipt is a receipt made out in the 
name of the original tenant although it shows that 
the rent has been actually paid by a third person. 

Plaintiff granted a mokarrari istumrari lease in 
favour of AI. The lease was not a hereditary one and 
operated only for the lifetime of the grantee. M died 
in 1902 and defendant got into possession of the land. 
Defendant paid rent to the plaintiff during 1903 and 
190*1 obtaining marfatdari receipts. In 1905 defendant 
refused to pay rent unless a receipt was granted in his 
own name and the plaintiff refused to grant such a 
receipt. Thereafter the defendant continued in 
possession without payment of rent and in 1920 plaint¬ 
iff brought a suit to eject the defendant; 

Held, that inasmuch as the plaintiff had refused to 
treat the defendant as his tenant there was no creation 
of a fresh tenancy in favour of the defendant and that 
defendant’s possession after 1905 being adverse to the 
plaintiff the plaintiff's suit was barred under Art. 139 
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of Sch. I to the Limitation Act. Pat Kamakhya Nara- 
YAN SiNc.H r. Bfchu Sin'gh, 6 P. L. T. 361; (1925) Pat. 
209; (1925) A. 1. R. (Pat.) 499 483- 

-Sch. I, Art. 141. See Limitation 343 


--Art. 142—-4//ja’ir)7i and diluvion — 

Suit for possession after dispossession—Plainti'ff, 
what must prove-Submerged lands—Constructive 
po$s€i<sion, 

A suit for recovery of possession after dispossession 
is governed by Art.'112 of Sch. I to the Limitation 
.Vet. and thejilaintiff must show that he was in 
possessu'ii within 12 years of the date of the suit. ' 
The rule i.s equally applicable to suits in respect of 
(liluviated lands. 

On dispossession of a trespasser by flood the con¬ 
structive possession of the land reverts to the true 
owner. Tiie true owner means a person who has a' 
subsisting title to the land even though he may be 
out of possession. 

Therefore the mere fact that dihiviated lands have 
emerge<l within 12 years of the suit would not entitle 
a i)laintiff, wlio merely proves his title to them at ’ 
some remote perind, to a decree for possession. The 
plaintiff inu.st further prove that iiis title subsisted 
at the time of the diluvion. C Panciianon Sarkar r. 
Bas.vnta Kcmar D.isi 567 

- Art. 174, S. 18— Cii’i7 Procedure 

Code (.let V of I90S), s. J,7, 0. XXI, r. 2 {2)~Exe; 
cution of decree -Adjustment out of Court — Ceiii- 
iication, application firr Limitation—Extension 
of time, whether can be obtained—Fraud, what 
amounts to. 

In tlie absence of any fraud, the mere omission on 
the part of the decree-holder to certify the fact of 
adjustment of the decree, notwitlislanding his promise 
to do so, does not entitle the judgment-debtor to 
override the period of limitation provided in Art. 174 
of Sch. I to the Limitation Act for an application 
under 0. XXI, r. 2 (2) of the C. P. C., and to secure an 
investigation of the very same matter and an exten- ^ 
sion of time by invoking the terms of s. 47 of the 


C. P. C. 

Section 18 of the Limitation Act has no application 
to such a case in the absence of an allegation that the 
right to apply for certifying an adjustment was con¬ 
cealed by the decree-holder from the judgment-debtor. 
N Maroti y. N.aratan, (1925) A. I. R. (N.) 374 4 8 

-Art. 181. Sec 0. P a. 19^. 

0 XXXIV R 3 

--^-ArtS.181,182 -Decree, satisfaction 

of—Modification in appe^ — Restitution — Subsequent 
application for execution of amended decree, which 
Article applies. . 

Pending an appeal against a decree by the widow oi 
a zemindar judgment-debtor, the semindari 
was attached in execution. The widow raised fimds 
and satisfied the decree and the execution petition 
was dismissed. The appeal was then disposed or 
and the decree was modified by excluding the zamin- 
dari property from liability. The widow 
applied for restitution and obtained refund oI in 
amount paid bv her. More than three year.sfrom t^ 
date of the appellate decree but within three yeare 
from the order for refund, an application for ez 
tion was presented by the decree-holder , .v 

assets of the deceased zemindar in the iiands oi 

that the right to apply for 
accrued onlv on the date when the judgmcnt-creditof ^ 
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was ordered by the Court to refun<l the money l)y 
way of restitiUiiUi and that Art. 181 and nol 
Sell. I to the Limitation Act applied and tlie }»otit»on 

was in time. . , , 

The doctrine of continuation or rcvivnl of execu¬ 
tion petitions discussed. * . .oo r 

Per Wallace, ./.—In order to make Art. IbJ ot 
Sch. Ito the Limitation Act apply, the decree sought 
to be enforced must have been in such a forin as to 
render it capable in the cireumstunces of being 

enforced. , . 

In the above case tlie decree-holder could imt, at 
least until the judgment-debtor demanded restitution 
apply for execution of tlie amended decree. Lntd 
then it was not a decree capable of cxecutu-n and Art. 
182 would have no application. Article l^l. theiefoie, 
applied and tlxe right to execute the amended decree 
would accrue from the date on winch the decree-holder 
ought to liave handed .over tiie 
obtained. M Wangamma ^aya Klki-c ' ‘ 

DA9 APPA Nayanasvarc, 48 M. L. J. oG3, ,19-a) A. I. IL 

(M.I981 

_Sch. i.Art. 182. ^Vc.C.l>.c., Lins, s^yo 

___Art. 182. .sVe O.P.O., 11H)8, s.^8 

_182 (5)--/iA‘ec(/tmii 0/decree— 

Application, Jefccticc-Step-in-aid of exeent,on- 

fi:"?e“e'hofder applied for execution of the decree 
and was asked to “plain nothin a ocrlain .n^^^^ ^ho._ 

mioTHferplJh^d 'hat Je relied^npon 

ments which had been made to ,.j,,i.,«ation was 

“fw^lhat nevertheless the applicaUon was step- 

in-aid of execution within 'hj extend 

limitation for execu ion the derree. ^ ^ ^ 

A.R. Rangasami, 21 L. ^. o-iP, gg 

_Art ia2 (51—A’lecation 0/decree— 

~Z^ment of decree-Substitution »/' 

cation for, whether of a decree for 

An application by decree-holder 

substitution of his name fo execution 

^itli-lnTe’ranin; oT Art. 182^ i5, of Sch.^^I^^|o die 

^iet\"t“l;ree:“ N Jxcixxxth r. SHa.x.wxs, 
11925) A. I. R. Q2 t 5 )-Executioii of decree- 

decree^kolder to examine a witness, 

aid of execution. r»»frflrd anv step taken 

A decree-holder entitled [ ^ judgmem- 

by him to remove an obstacle tni^^ as 

debtor in his way to the , application to the 

a step-in-aid of ^^ooution, step 

Court. Avhether verbal w^^“® j'^2 ,3, of rich. I to the 
falls within the Pof'-iew of Art le t limitation for 
Limitation Act and operates to exien 

execution of the decree. decree-holder to the 

An oral aPPl'da'-o" h^ orfer «, enable the 
Court to examine a witness 


Limitation AcV-1908--oont<l. 

tlecrec-holder to resist an objection filed by tlie judg- 
ment-del)lor to tlie executifu of tlie decree, is an appli- 
cutiun to take a .step-in-aid of execution williin the 
meaning of Art. 182 i5} of Sell. I to the Limitation Act. 
Pat riiiKoriAiiAY r. Jamisa I’llASAD S I Si.: H . ( 192') ) .L L 
li. .Pat-Uol); I l*at. 202; 0 I’. L. T. 7(- 807 

_Sch. 1, Art. 182 (5)- h:xecutwii of decree 

Objeclioiw Api'licdtion to send or record, whether 
step-in-uid of execution 

Where in execution of a linal decree for jiartition 
the iud-nient-debtor raised certain objections and 
in ordeP to repel those objections it was necessary 
f..r the decree-holder to bring before tlie L.xecution 
Court the record of the suit and tlie tinal decree 
passe.l therein, and he made an application that tlie 

record mav be sent for; 

Held, thatthe application of the decree-holder uas 
an application to taken step-m-aid of execution 
within the meaning of Art. 182 '^> 0 rich 1 to the 
Limitation Act and operated to extend limitation. 

The plaintill's title was based on a permit gi anted 
to his prcdecessor-in-title by the vil agc headman 
under r 1 "f the Rules fnime.l umlcr the L.iwer 

Burma Town and Village Lands Act: r ti « 

Held thatthe (luc.stioii of the l.-aal etlect of the 
ponnit was a ^ueslmn of law amU-o^ L,"h- 

i;‘X^^^:x:u,|frr:'.ji.L.K.8A.:uo<.v. 
(15)25) x\. I. R. lA.):W. -L A.Cbf 

_ __ /^rt 182 ( 5 )— of decree- 

Oral application 'for arrest of Judpment-dekor, 
ihetbeJstep-in-aid of executwn-Lmitatwn, exten- 

'Tdevmc-holder applh'd by « "■■'I'":'' applh’atiou 

Ihe Court tlmreupon directed the is.sue of u warraut of 

that the oral apphet^ou^ made 

holder was ^ of Art. 182 (5) of ricli. I 

execution within ^he me* | p, extend limita- 

to the Limitation Act ‘pj O. 1>. d. 302; 

,ion. OPiRTHiSATii r. Ram ri.MUN, 232 

/icW i'i A I R (0.^ 4«)3 

‘ ■ ■ Art 182 i 5 )-ExccutUm af decree 

report was on ti e ^P1 not correct, 

of the suit ied an order that the app 1 - 

as.iTs:.?..";,”'-"''.. 

was don-^ i'',XA“;;iSa'tion alihough defective, was a 

//€W, that the appl canon. meaning of 

6tep-in-aid of ^ Limitation Act and 

Ar.l82 (5) of dpc«e olive. L Lskh Ram 

was sufficient to ^ 26Q 

V . GVRDIAL, (192.1; A. 1. ( ! 
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Lower Burma Town and Village Lands Act 
(IV of 1898), s. 42, rules framed under, rr. 4, 

43, 44 I'ermit granted bi/ village headman, e^ect 
of, n'hethcr gne.'ition <>/ law — Appeal, second. 

The (luesti'Mi of tlie legal eliect of a deed which 
can l> ■ treated as a dociiiiient of title or embodies a 
eontract or is the foundation of the suit is a question 
of I iw and can be considered in second appeal. 

Th'* plaintilTs title was based on a permit granted 
to Ins predece.-=sor-in-title by the village headman 
under r. i of the Rules framed under the Lower 
Burnvi Town and Village Lands Act: 

Held, that the question of the legal effect of the 
permit was a <|uestion of law and could be gone into 
in sN'ond appeal, R Aui>i l R.\him v. Mahomf.h Cassim. 
-t Bur. L. J. 27; (l‘)25) A. I, R. )K.)255 314 

Lunacy Actfivof 1912), S. 82- Applicatimi for 

declaration of unsoiindness of mind — }*roceilure — 
of Court. 

Where an ai)plication is made under s. 82 of the 
Luui'-yAct to the District Judge for the purpose 
of d ‘ daring lliat a person who has been declared to 
be "f unsound mind has ceased to be of unsound 
mind, and on the materials placed before the District 
Judg.^ there is good reason to believe that the 
uusoundness of mind of the person to whom the 
application relates has ceased, it is the duty of the 
District Judge to proceed with the application without 
rcf'ard to the effect wliich the enquiry migiit liave 
uiron a matter in dispute in other proceedings pending 
in Court. L Paruati r. Emperofi, (1025) A. 1. U. (L i 

53J 580 

Madras District Municipalities Act (V of 1920), 

SS. 93, 95— 'Residence," meaning of—Agent for 
collection from lands outside .Mnnicipaliti/ residing 
within Municipal limits -Liabiliti/ to pay profession 
tax—“ I aside .Municipal limits," scope oj. 

The eripression “or any source otlier than houses cr 
lands inside tlie Municipal limits” in s. 95 of the 
Madra; District Municipalities Act is used in order 
to exempt a person from paying profession tax on 
rent from property inside the Municipality, since ho 
is already taxed on that under s. 81; but a person 
residing within the Municipality and drawing income 
from rent of houses outside it is bound to pay pro¬ 
fession tax and is not entitled to any exemption. The 
words “inside the Municipal limits ’ in s. 95 qualify 
the words “houses and lands” and not tlie word 
“sounr^.” 

Section 93 of the Madras District Municipalities 
Act only lays down the qualification for liability to 
tax and has nothing to do with the conditions under 
which the tax becomes payable. 

The word ‘residence’ in s. 95 of the Madras 
District Municipalities Act must be interpreted in 
the sense of personal residence, and a person who 
neither himself personally resides nor maintains a 
residence for himself or his family within a Munici¬ 
pality, but merely maintains an office for the collection 
of his rent cannot be said to “reside” within the 
Municipality. 

A money-lender who exercised his profession in one 
taluk purchased in another taluk a zemin situated 
wholly outside the limits of a Municipality but main¬ 
tained within the Municipal limits a resident collection 
agent who collected his zemin's rent for him. He did 
not, however, himself ever reside or maintain a house 
for the residence of himself or his family within the 
Municipal limits; 


[1925 
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Held, that although the money-lender through his 
agent was in receipt of income within the Munici¬ 
pality he was not liable to pay profession tax 
inasmuch as he did not “reside” within the Municipali¬ 
ty within the meaning of s. 95 of the Madras District 
Municipalities Act. M Veer.umu Cuettiak r. Mrsici- 
PAL CorN'ciL. Pafai, (1925) M. W. N. 210; 48 M. L. J. 
428:21 L. W. 457; (192.3; A. I. R. (M.l()07; 48 M. 476 


Madras Estates Land Act (I of 1908'. See Privy 
C of.sxiL Appeal TO 196 

-S. 3 (11 )• -Landlord and tenujif—Kasavargam 

tenant in Tanjore District, house-site occupied by— 
"Pagudi," u'hether rent —Suit to rc'core?'“i)agudi”— 
■ furisdictioti of Revenue Court. 

In the absence of a finding that a liouse-site occupi¬ 
ed l)y a ka.savargam tenant in the Tanjore District was 
originally raiyati land or wa.sonce used for agricultural 
purposes, a payment made by the tenant to the 
landlord in respect of tlie liouse which is known as 
"pagudi" is luit ‘-rent ’ within the meaning of s. .3 (11) 
of tlie Mailras Estates Land Act, and a suit by the 
landlord for the recovery of sucli "pagudi" is not 
maintainable in the Revenue Courts. 

The mere fact that the tenants hai’e been paying 
illegal cesses or that the landlord was able to exact 
something from the tenants for a number of years 
w’ould not give to the landlord the right to collect such 
cesses. M Aixaswami Moitiiai Rao v . Copalaswasiy 
Chetty. (1025; A. I. R. (M.) 1087 380 


Madras Hereditary Village Offices Act (III of 
1895),S. 5. 8’ce Transfer OF’ Property Act, T882, 
s. G 557 

Madras High Court Original Side Rules, O.XX, 
r. 11 (1) — Practice—Original Side — Vndcr-chapter 
suit—Decree by Deputy Registrar—Stay of execu¬ 
tion, unconditional, u'hether can be granted. 

Wliei’e under the Madras Original Side Rules, ft 
decree is passed by the Deputy Regictrar in an under- 
chapter suit, it is not right for a Judge to stay execu¬ 
tion of the decree unconditionally, or by imposing 
simply a condition as to giving security for a small 
amount for the defendant’s appearance. 

The fact that the defendant's property is lied up 
may be a gmimd fora conditional stay hut is not n 
ground for an unconditional stay. M P. Sundaba.m 
Mri'ALiAu p. 0. Muthtswami Pillai, 21 L. W. 635: 
(1925; A. I. R. (M.) 908 4 3 9 

Madras Panchayat Courts Act (M of 1920), 

S. 76~~Penal Code (Act XLV of mO), s. 1*26— 
Conviction by Panchayat — Mischief—lvalue of pro¬ 
perty damaged not mentioned in judgment. 

Undei' s. 76 of the Madras Panchayat Courts Act 
a Panchayat Court is empowered to try. among other 
offences, one under s. 426, Penal Code, when tho 
loss or damage caused thereby does not exceed 
Rs. 10, and under the same section, the Court is 
bound to mention the amount of loss or damage 
caused by mischief. 

Where the judgment of a Pauchayat Court 
convicting a person of an offence under s. 426 of 
the Penal Code, does not mention the value of the 
amount of loss or damage by mischief alleged to have 
been caused by the accused, the judgment is liable 
to _ be set aside by the High Court in the exercise 
of its powers of superintendenee under s. 107 of the 
Government of India Act. WJ Munigadu v, Empbbor, 

(1925) M.W. N. 600; 26 Cr. L. J. 1161 521 
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Master and Servant-Confm.-/ «/ Ven ice ~ pro¬ 
mise to poll mntuy for ;h/W(I;/c not nctually 

hooked—l\issatjc /»n-;k’i/, it'licilirn-aii be flaimed - Con¬ 
struction of docuiiunt. 

All ngreomout of sorvico oonfaiiioil a pnani^o liy 
the defendiuit to pay tlio jilaiiUitT in<>iuy to jiay fiLs 
passapfe to some destination outside Burma to he 
determined by himself. IMainlilT demamled from tin- 
defendant a sum of money sutlioirnt to pay his passi/^o 
to the United Kinfjdom. Dofemlant eontended tljat 
he was liable to j)ay tlie amount only for a passa^re 
actually taken by tlic idainliti and that the plaintilT 
was not entitled t»» elaiin jiassage money without 
actually taking a passage: 

Held, tliat under the agreement the iilaintiff was 
entitled to claim the passage money irrespective of 
the fact whether he actually look a passage or not. B 
OppENHKiMER tk (.’o. r. H. Lo.vu, '2 Bur. L. J. 2!)!; 
(1924) A. I R. (U.;112 198 

•- Disennt inmincc of service—Dismissal—Serva nt, 

\ohether cntitlcil to nayes. 

When a servant, wliose wages are due i>pricdically, 
so conducts himself that the master is justilicd in 
discharging him without notice, he is n<it entitled to 
he paid any wages for that jiortion of time daring 
which he has served since the last })ayment of wages. 

The contract is that the servant should i)erform his 
part of the contract for the whole jieriod for which 
wages are paid jind if he fails to perform his 
part of the contract oris rightfully discharged at any 
intervening period between tlie dates when Ids wages 
are due, he can recover nothing for the broken period 
of service. A Hhaicth.i SHtRO.\i.\Ni r. Bekt.ii. X.vth, 2.‘{ A 
L. J. 682; L. K. C A. 529 Civ,; (1925) A. I. K. (A.) 680 

1018 

- Wrongful discoJitinuation of service - 

Damages, liabilitu of servant to pay. 

Ordinarily if a servant leaves his employment 
without notice, he cannot draw wages f<»r tliat portion 
of time which he has served since the last periodical 
payment of wages. There is no authority, however 
for the proposition that a servant is liable to be 
mulcted in damages for the loss caused to his master 
by his leaving Ids employ without 
Auno Tha V. Mauko Ba Than', 4 Bur. L. J. '2; (19:5) 

A.I. R.(R.) 246 , . 

Minor— Ah'enation of minor s property by unauthoj ised 
person—Suit by minor to recover property—Ref und, 
whether can be directed—Discretion of Court—Ihnau 
Law — Guardianship—Step-mother, position of. 

When an alienation which a minor seeks to avoid 
on coming of age has been made by some one wjio a as 
prima facie entitled to bind the minor, he is boimd 
to refund the purchase-money when his estate na 
benefited by it, or to hold the property charged v» i 
the amount of the debt from which it has 

freed by the sale. , . „ 

Under the Hindu Law the step-mother is not a 

person prima facie entitled to bind her minor p 
son’s estate. A transaction by l>er with respect to 
the minor's property is not voidable but voi . 

Where a minor seeks to recover pioperty alienated 

by an unauthorised person, the Court has a 
tlon to direct that the minor should ..refund tl at 
portion of the consideration /oi' the alienation j 
Which his estate or himself had benefited. 
Limbaji Ravji Hajarr V. Kahi Ravji Hajabe.-i 
L. R. 631; 49 B. 576; (1925) A. I. K- (JO -199 

-Compromise entered into ^5''-al, 

ther binding on minor—Sancti^ of Court 
ment of material facts. 5 ee 0. P. C., 1908, 0. 

E. 7 


Mortgage. 

Net’ Also C. P. (’.. 11I0N 866 

See Also Transi ku or I’lioi-riirv Act, 18S2 866 

--l'!<iuital)li' Record of Iransuction Rcgi.stra- 

tion, \\li(‘ihcr nccc.ssai'}'. Sec Rkcixti’.vi i(i.\ Ac t, 
19118, s, 17 ' 866 

- Oeriilitiiirij and n.red rate tenancie.'i. mortgage 

I’l - Mortgogre in possession of oenipancy holding.-i — 
Suit to rceorcr pos.^essiiai of'ji.rcd rate holdings and 
in alU'rnatire (or proportionate amount of mort¬ 
gage money, whether nuiintainalde. 

1*1 fendiiiits executed ;i mortgage of oceujjauev and 
tired nite lioldings in favour of the jdaiiitiff. I’laintitT 
brouglif a suit in which he stated lliat lie was in 
possession of tlie occupancy holdings lud that he liad 
Ix-en ilispi'ssesscd from tlie lixed rate holdings and 
].u-ayed for rcc'ovciy of possession of tlie latter and in 
the alternative for recovery of a proportionate amount 


of the mortgagc'-moiiey ; 

Held, (1) that tlu- metrtgage of the ncciijiancy liold- 
ings was illegal ; 

(2i that inasmuch a,s the I'laintifT was in possessiem 
of the occupancy holdings which were not transfci'able 
and wanted to recover ])ossession of the remaining 
laiuls, his suit (*(<uld not lie deereed, as to do so would 
be to enforce the entire mortgage a ])nrt of whicii was 
illegal; 

i.'b tliat tlie plaintilT was not entitled to a decree for 
a ])roj.-ortionatc amount of tlie niortgnge-meiiey 
inasniucli as the result of such rleeree would l-e to 
sjilit uj) the moi-tgagc-money which -was (.ne single 
consideration for the transfer, it lieing imjio.ssilile for 
the Court to say Imw much of tlie entire consideral ion 
was intended to be for the occujiiuu-y lands and Ikov 
much for the fixed rate tenancies. A Sital Rai v . K.am 
Khelawak Pandey. 2^1 A. L. .1. 521; (1925) A. I, K. 
(A.) 513: L. R. OA. 183 Rev.; 47 A. 780 431 

_ — Prior and suhseyuent mortgagees—Decree 

obtained by subsequent mortgagee subject to prior 
mortgage—Subsequeyit [decree obtained by prior mort¬ 
gagee—Auction-purchasers—Priority—Prior inort- 
gage paid off by subsequent mortgagee, effect of— 
'intention of parties. 

The question whetlier a mortgage wJiieh has been 
paid off is to be considered as extinguished or kept 
alive for the benefit of the person who makes the 
payment, is a question of intention; but every one is 
presumed to intend that which is manifestly for liis 

benefit. . , 

Certain property was mortgaged to // and the same 

propertv along with some other property was sulisc- 
quently mortgaged to P. Later on the property com¬ 
prised m the second mortgage-deed was mortgaged 
to .V along with some other property and a portion of 
the consideration was left with A' to enable him to 
pay off H //was not paid by A’and consequently 
instituted a suit to enforce his security agaimst the 
mortgagors In this suit P was also impleaded as a 
defenda“nt In the meantime P had also instituted 
a suit to enforce his mortgage and obtamed a 
decree subject to the prior mortgage of//. In e.xecu- 
tion of this decree the property was sold and piir- 
ehased by the plaintiffs. In the suit instituted by //, 
the heirs of //after his death assigned the secunty 
in favour of the defendant for valuable consideration. 
Defendant obtained a preliminary decree winch gave 
P the right to redeem his mortgage. P did not choose 
to exercise his right of redemption and a final decree 
^vas passed in favour-of the defendant who brought 
the property to sale and purchased it himself Ihere- 
upon the plaintiffs brought a suit for a declaration 

that they were entitled to priority over the defendant 
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Mortgage— contd. 

Held, tliiit the plaintiffs having purchased the pro- 
pcrtv with complete notice of the prior mortgage in 
favour of//. tlmy C(tuld not claim priority over the 
defendant who was the representative of Pat 
Shaskak r. BAHADfu Singh. G ?. L. T. 385; 
a025,A. I. K. (Pat.) 605 3 40 

, _^ p,o')/ of—Oral evidence, ('•>nfiictin(j~Docn- 

meiitnni evidence and c iron instances, consideration 

. . 

in this case the (piestion for determination 
before their Lordships was as to whether a mort- 
ga-'e had been effected by the defendents in favour 
of "the i)laintiffs. The oral evidence produced by 
the jjarties was conflicting and their Lordships 
intimated tliat it would be most unsafe to rely upon 
the statements of the witnesses on either side. Prorn 
the (lociuuentary evidence and the cin^uinstances of 
the case, hnwever. their Lordsliii>s came to the conclu¬ 
sion that the mortgage had been established. PC 
\i>\m V. (.lANiiAH’A Bhaumagouda Dksaj, (l'.t25) A. I. K. 
(P. C.illl ‘‘58 

_ Redemption — Improve nients — Consent of 

mortf/afior, ohscncc of, effect of. 

A mortgagee cannot be permitted to improve a mort¬ 
gagor out f)f his estate. 

A mortgagee of a kaclieha structure is not entitled 
to convert the structure into a pncca building without 
the consent of the mortgagor. Where a mortgagee 
makes such improvements without the consent of the 
mortgagor, he cannot claim tlie value of the improve¬ 
ments at the time of redemption. O Oauki Shankau c. 
Badri Nath 

_ Redemption siiit—Mortijaffee, whether can set 

up interest of third partfi- Estoppel. 

In a suit for redemption it is not open to the mort- 
ga'^ee to say that at the time when the mortgage was 
mirdc anv one, other than the mortgagor, had also an 
interest'in the mortgaged property. He is estopped 
from s“tting up the interest of a third party in answer 
In a suit for redemption, So long as he has not hand¬ 
ed over possession of the mortgaged property to the 
mortgagor or his representatives, it is not open to 
him to set up the interest of a third party. A Raja 
Ram DharDchk v. Jadunandan DhauDudb. L. R. 6 A. 
196 Rev. , 539 

__ Redemption—l. snfruct appropriated towanls 

interest on portion of mortgage-money—Interest pay¬ 
able on balance—Period fixed for redemption— 
Clog on equity of redemption. 

One of the conditions of a mortgage was that the 
usufruct of the property would be appropriated 
towards the interest on two-thirds of the principal 
amount at the rate of 12 per cent, per annum. The 
remaining one-third of the mortgage-money was to 
carrv interest at the same rate which was payable 
by the mortgagor to the mortgagee year after year. 
In the event of default in the payment of interest 
the mortgagee Avas entitled to compound interest at 
the same rate and the mortgage was made irredeem¬ 
able for u period of 2.5 years: 

Held, that having regard to all the provisions of 
•the mortgage-deed the postponement of the right 
redemption for a period of 25 years was a clog on 
the equity of redemption and that the mortgagor or 
his succesaor-in-interest was entitled to be relieved 
of it. O Raza Mohammad Khan v. Ram Lal Kalwar, 
12 O. L. J. 222; 2 0. W. N. 215; (1925) A. I. R. (O.)406 

201 

I'-Redemption—WcMfe by mortgagee, question of, 


Mortgage—ooncld. 

determination of — Restitution—Separate suit, whe¬ 
ther lies—Civil Procedure Code {Act V of lOOH), 
s H/If 

The question of the liability of a mortgagee in a 
redemption suit for alleged Avaste committed by him 
Avliile he Avas in jiossession of the mortgaged property 
must be settled at the time of the preparation of the 
decree for redemption. After the final decree in tlie 
suit has been passed, the question cannot be gone into 
in an application under s. 144 of the C. P. C. Nor 
does a separate suit lie for the recovery of the 
amount of the alleged waste from the mortgagee. 

O Mohammad Shkrkhak r. Bishbshhr Dayal, (192j) -tV 

1. R. (0.) 654 529 

Motor Vehicles Act (VIII of 1914), s. 5. See Penal 
Code, 1860. s. 279 998 

__ s. Rules framed under Act, r. rJ—Moto) 

vehicle plying for hire—Rules for imposing tax not 
framed- Tax, whether can be imposed. 

Rule 19 of the rules framed under the Motor \ chi¬ 
cles Act Avas passed for the protection of the roads 
and it Avas not intended that a prohibition under 
this rule should distinguish between private vehicles 
and vehicles plying for hire. Where no rules have 
been framed under the Act to enable a Municipality 
tr) impose a tax on motor vehicles plying for hire, 
the Municipality cannot lake advantage of r. U to 
impose tlie tax. C Sudhamoy Das v . Chairman 
Krishnasagar Mi nicipality, 41 C. L. J. 566; (192{^ A. 
I. R. (C.) 1026; 26 Cr. L. J. 1269 1 045 

Muhammadan Law Custom Mugkals Barlasof 
Qadian, District Gurdaspur, whether follow 
The fact that in matters of succession a 
follows custom does not necessarily show that « 
follows the same rule as regards alienations as Aveii. 

In matters of alienation the Mughala Barlas or 
Qadian in the Gurdaspur District are governed uy 
Muhammadan LaAv. L Hussain Shah v . Gul MoiiasJ; 
MAI), 6 L. 140; (1925) A. I. R. (L.) 420 81 b 

_Divorce—Deed of divorce not signed m 

presence of wife, validity of—Single pronouncem^> 

whether irrevocable—Acknowledgment of aivarc 
obtained by compulsion, whether binding. . 

Under the Muhammadan Law a deed of divorce 
not defectiA'e merely because it is not signed inwi« 

presence of the wife. , , . j- „ /.Wrlv 

When the language of a deed of divorce cleariy 

indicates that the intention is to make an 
divorce, it is not necessary that the deed should con 

tain three pronouncements of divorce. ,i,Vrtrrc 

A deed containing an acknowledgment of a divore 

having taken place, as distinct from a 
of the divorce itself, obtained under <»Hipulai^« « 
binding on the husband. Such an acknowledgment i 
Avholly ineffective, if it is proved that it was m 
untrue. A Nur Bibi v. Ali AHiiAD, L. R- aqS 
Civ.; (1925) A. I. R. (A.) 550 

_Hanafl school—/mom Yusuf a" 

imam Muhammad, priority between. in 

Where HanaH Larv is applicable, 

India are primarUy given according to the t 
Imam Abu Yusuf aadmj^cording to tb^^ 2 
Imam Muhammad. R Ma E Khin v. MaUi 
R. 495; (1925) A. I. R. (R.)71 , ^ ^ , Uoitimaey 

_1 Marriage— Acknowledgment 

—Presumption of marriage, when avaiLoAU. 

Under the Muhammadan .“.ff .CT/indirect 

direct proof of marriage is not available that 
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Muhammadan Law—contcl. 

pniof of marria^fo by way of aoknowlodsui.Mit i-f a son 
is allowed to take the plaee of dinvi proi>f. \Vherf 
direct pixiof is availal)le to establish that a iiiarria^e 
between the parents was impossible or wiaihl have 
been invalid, no question of i)ivsumption of marriage 
on account of an alleged acknowledgment can arise. 

A Mohammad SuAFig rLt.Att Khas r. Ni’iiillah Khav, 

L. U. C A. 505 Civ.; 23 A. L. J :U7 954 

- Marriage —.l/iaor parin'.-!- Conlriit, nature 

■ o/- 

In a case of marriage between Muhammadans the 
veal contracting parties are tlie liusband and the wife 
and under their personal law they are entitled to 
enter into a contract of marriage oven befoii- they 
have become majors under that law; and the eontnicls 
of such minors are entered into tlirough their 
guardians specified by their personal law. Ihose 
contracts are as good as Ihu-se entered into by the 
minor himself or herself for the jiurpose of creating 
rights and obligations. C Fazara Khati n ^*11* 

• Matior Kahaman 

-Shla LSiV^- -Pre-emption, rhjht <•/, n'hni 

arises —Properties never held jointly, effect of 
Right of way, joint—Co-sharers, more than two. 

effect of. , o, • 1 . r .. 

The riglit of pre-emption under the Sliia Law is oi <i 

much more restricted character than that alloweit 

under the Hauali Law. According to the b-aiv 

shufa is X\\Q legal title of one partner {shank) nit 

joint property to the share of another parlnei {s lai i 

tlierein in the event of its transfer by sale, and a light 

. of pre-emption can only be claimed 
a person who is n partner of a share m tl.e joint and 

"t:;if?timhere can he no right of —tiou 
except in relation to property which ^ 

which was at one time lield 1°'?* , inssin'' 

divided off while tlie roads and !San- 
through them continue to he held in 1°";^ j 

right and the proprietary right in siieh loads and 

" Whlrellirprotert'estve ^ been held jointly at 
any dnirihercan be no, right of 1 -e-empt-n because 

there never was any original u , treated 

the properties to permit of a right 

as a residuum of that joint right. ^ uropertics i't 

■ is enjoyed jointly the oumers of the 

Bakshv. M. MahfuzulHaq. ^3 A. L. J.b , 

' ^l^Lf^^Wa^^ -Muutalli^ r^^Tymjeel 

created om/fj/—Mutwalli, ‘ 0 / power 

, declaration j jf^J^terest reservation 

. to alter rules validity ^1- Hrearn,/ 

of—Invalid clause, verbal wakf is 

Under the M^tiaminadan L owner 

permissible. The mere „ m. jias already 

that he dedicates the A* .proprietary right 

dedicated iL aUgolutely inalienable 

therein. Tlwiiceforth it is absolute) 

“{.riS'-S .ffi. ^.”1 K-S; 
■■ ssstsarssi..»»».»w 


Muhammadan Lawr-concld. 

to df'clare his object. This will lie assumed to be 
fi'i* religii'u and clmrity. 

The rc'seiwatiou “f the utjA-j/s lifc-iutcrost in tlw 
I)n>pei-ty does not clitsh with the concejition of ii 
valid wakf. provided the corpus of the property is, 
tlicre and then, deliiiitclv and finally appropriated 
to the intended purpose. I.c , to the service of (lod. 

It is open to the wakif to reserve to himself, as 
mntwaUi, the power to make such alterations in the 
rules etc. of the grant as maybe necessary to meet 
any iieiv, or changed eiremnslances. or conditions. 

'j lie luvsenci' of invalid elau.ses in a wakfnamah 
does not vitiate the wakf. 'i’lie only result is that 
the olfending clau-ses are invali»l. 

Where a wakf lia.s been validly constituted and 
perfected by a the mere fact that the 

wakif. as matwalU, has committed breaches of trust 
in iv’’‘ard to the income of tlie projierty would not 
iiivaUdate the letiA-f. R M.\ K Kins v. Mai-no Sms. 2 

A. l. 'K. (K.171 167 

... __Wakf -Takia, whether valid object of wokl. 

The fact that in matters of succession a party 
follows custom does not necessarily _ show that it 
follows the same rule as regards alienations as well. 

In matters of alienation the Mughals Barlas of 
()adian in the (Jurdaspur r)istricl are governed by 

Muhammadan Law and not by custom, ^ 

The litfirtl meauiiiK word takia is reetin^^ 

nlaee*' lu eommem parlance a inemis the 

■-sting place ..f a .fahir. Tl.e w...-d “/at-.r does nut 
ft ‘'be--"ar" as is ..•ommonly mulerstoud. but il 
meal "u “Mv person” who has relinquislied the world 
and devotes his time to imparting religious instruc¬ 
tions to his disciples and oUicis. Ihe takia i« the 
place where he usually resides and imj.arts such 

A takia is an institution recognised by law and a 
(TYmi of endowment to a takia is as valid a wakt as 
one made to a khankah, a daryah or a mosciun. 

ru/:m Kamaldinwala in Qadiaii 111 the Lurdaspur 
nicti-iet is a religious or 7 «a^i-religinus institution 
° 1 a v llid object of wakf according to Mnhum- 
med.n. T.nw. L Hu.sa.n Ska,. G.-t, Mcha.mma„, C L_ 
UO; (11)25) A. I. IL (L.) -120 816 

_ )/i/\\\—Lcfjaeii in favour of oac of several 

h.-irs validitu of Consent of heirs. 

Under the Mi^a'mmadau Law a t^tor can dis- 
nnseof one-third of his property by Mill in favoui of 

Lranirers He can dispose of more only if the heirs 

strangers. ^ ^ themselves he is pro- 

consent. As . loffacv to one jiarticular heir 
^^ai^ing the si ar^f that heir, unless the 

and thus enU gii^g 

other 8 consent, ^^in eac^^ 

aifthe jnust c- m m-der to 

•^3(5 

26, Z/, Tiote, whether liable. 

„/thc property of a 

The appointment of a g a 

disruption of the futnily. 
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Negotiable Instruments Act— concld. 

4 

It is of tlie utmost importance that the name of a 
person or a linn to be charjjed uj)on a negotiai)le docu- 
in-'iit should be clearly stated on the face or on the 
back of the document. It is contrary to all 
establi.shed rules that in an action on a Bill of 
Kxchunffe or a ju’omissory note aj?ainst a j)erson 
whose name properly ai)|)ears as party to the instru¬ 
ment it should be open either by way of claim or 
defence tc) sliow tliat the si|niatory was in reality 
acting for an undisclosed principal. Therefore, u'here 
a person is to be bound by a negotiable instniment 
made by his agent on his behalf his name must 
appear ujjon the instrument as a person to be bound 
there l)y. 

The’members of a joint Hindu family whose names 
do not api>ear upon a promissory note cannot l)e 
made liable on it merely because the note is signed 
by a i)erson who is the karta of tlie joint family. 

The kat-laoi a joint Hindu family has the same 
authority to acknowledge a debt on behalf of the 
family as he has to incur it and the acknowledgment 
need not be ex])ressed as having been made in his 
capacity of karta. 

In a suit to recover the amount of a promissory 
note signed by the karta of a joint Hindu family it is 
open to the plaintif! to claim on an alternative cause 
of action that tlie money was borrowed l)y the karta 
for the benelit of tlie family and that the other 
members of the family are liable for re-payment of 
the money. 

In such a case an oral agreement by the karta to 
support tlie alternative cause of action may be proved 
inasmuch as the agreement being not reduced to writ¬ 
ing s. yi of the Evidence Act has no application to 
suchacase. C Haui Mohan Ohose r. Sourendra N.ith 
M irrER, 41 C. L. J. 535 1025 

- S. 76 (d)— Hundi, juit on-Non-presentment 

—Damage to drawer, abseiice of—Burden of proof. 
The burden lies heavily on a person suing on the 
basis of a hundi to prove that the drawer could not 
liave suffered any damage owing to non-presentment 
of the hundi for payment. It will only be held in 
very exceptional circumstances that the drawer could 
not have suffered any damage owing to non-present¬ 
ment. A Bhikki Mali’. Raghubir Bingh, L. R. 6 A. 
500 Civ.; 23 A. L. J.e61 915 

Notice — Registration, whether amounts to notice — 
Mortgage — Sub-moi’tgagc, registration of—Notice to 
mortgagor. 

A registration of a subsequent transaction affecting 
immoveable property is no notice to persons Avho 
Avere parties to earlier transactions affecting such 
property. A Pradhl’lal v . Chatter, L. R. 6 A. 344 
Civ.; (1925) A. 1. R. (A.; 5.57 398 

Opium Act fl of 1878), S. 9 (C)—Illegal posses¬ 
sion of opium—Shop owned by two brothers jointly 
— Presumption. 

Two brothers were joint owners of a shop in Avhich 
opium was sold, the license being in the name of the 
elder brother. After the expiry of the license a 
quantity of opium was found in the shop : 

Held, that the presumption may safely be made 
that the possession of opium was that of the elder 
brother and that the younger brother was not, there¬ 
fore, guilty of an offence under s. 9 (c) of the Opium 
Act. L Nand Lal V. Emperor, 6 L. 311: (1925) A. I. 
R. (L.) 477; 26 Or. L. J. 1268 1044 


Oudh Civil Courts Act (XIII of 1879), s. 18— 

Forum of appeal—Execution of decree — Re-sale. 
Where an order directing a defaulting auction-pur¬ 
chaser to make good the loss occurring on the re-sale of 
property is made in the course of tlie execution of a 
decree passed in a suit of the value of more than 
Rs. 5,000, an appeal against the order lies under s. 18 
of the Oudh ('ivil Courts Act to the Judicial Commis¬ 
sioner and not to the District Judge, irrespective of 
the amount which the auction-purchaser is directed 
to pav. O Angsu V . Mohammad Sajjad Ali Khan, 12 
(). L.'J. 261; 2 0. W. N. 212; (1925) A. I. R. (0.) 397; 
28 0. C. 327 131 

Oudh Civil Digest, Para. 272 (V)— Fee, whether 
covers execution proceedings. 

The intention of the rule contained in para. 272 (f) 
of the Oudh Civil Digest is that the fee fixed for 
the case should cover execution proceedings also, 
whether an objection is filed by the judgment-debtor 
or not. 0 SwAMi Dayal r. Maqsood Husen 141 

Oudh Estates Act (I Of 1869), ss. 8, 10, 23— 

Taluqdari and non-taluqdari estate—Owner buying 
property with income-Subsequently, acquired pro- 
perty, character of. 

Where an absolute owner of certain taluqdari as 
well as noQ-taluqdari properties buys more property 
with liis income from both sources, which incomes 
arc completely commingled, the subsequently pur¬ 
chased property does not acquire the character and 
status of a taiuijdari estate and the succession to this 
properly is governed by the ordinary rules of inherit¬ 
ance. A Har Baksh Singh i*. Dal Bahadur Singh, 22 
A. L. J. 1079: (1925) A. I. R. (A.) 155; 47 A. 186 2 5 5 

Oudh Laws Act (XVIII of 1876), ss. 9,10—Fre- 
emption — Co-sharer, meaning of~Xotice—"Person 
concerned," meaning of—Foreclosure of property be- 
longing to joint Hindu family—Member of family 
not party to suit, whether can ps'e-empt. 

Per Daniels, J. C., and Ashwoidh, A. J. C. {Dalai, 
A. J. C. dissenting);—A member of a Hindu joint 
family does not acquire a right of pre-emption by 
reason of a decree for foieclosure of joint family 
property in which he himself is a co-parcener. 

Per Daniels, J. C .— Ko one can pre-empt a sale or 
foreclosure of his own property. Whatever other 
property a man may hold he cannot thereby obtain a 
right to pre-empt a sale or foreclosure by which his 
own interest in the property is transferred. A person 
cannot successively occupy the position of vendor 
and pre-emptor in respect of the same transaction. 

The word "co-sharer ‘ in s. 9 of the Oudh Laws 
Act is used with reference to the ordinary constitu¬ 
tion of a village proprietary community where there 
has been no partition. In such a community the 
co-proprietors are owners of fractional shares out of the 
entire proprietary right and are entitled to a pro¬ 
portion of the total assets according to the shares 
recorded in the khewat. But a co-sharer must be 
some one distinct from the person who^ slmre is 
foreclosed. A man cannot be a co-sharer with himself. 

A co-sharer cannot pre-empt if he denies the titla 
of the person who has sold the property. 

By s. 10 of the Oudh Laws Act notice is to be 
given to the "persons concerned," that is, to the 
persons who are entitled to a right of preemption 
by reason of the sale. Therefore, the question 
ther a person is entitled to notice depends on whether 
he has a right of pre-emption or not. 

Per Ashworth, A. J. C.—An undivided 
a joint Hindu family cannot, apart from the oww 
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Oudh Laws Act—conoid 

members of the family, unless he represents the whole 
family ns karta, claim to he a co-sluuvr within tho 
meaning: of s. D of the Ouiih Laws Aft. Such an 
individual member eanu'>t l,i- ))ermiUf<l to claim in 
the case of a sale of joint family proi'city that he is 
other than a vendor or co-vendor of the proj)erty. 

The expression ‘Vo-sharer ’ in s. i> of tlie On<lh 
Laws Act means a juristic person and not merely an 
individual who collectively with other individuals 
constitutes a sinjfle juristic iierson. 

No individual member of a joint Himlu family can 
claim to be a co-sharer on the Iw.sis of joint family 
property. If, however, he possesses separate property, 
he can claim to be a co-sharer by virtue of that 
separate property and in the latter capacity he wouhl 
be entitled to i)rc-empt a sale by tlie family of wbieh 
he is a member of joint family property. 

Where one or more of the members of a joint 
Hindu fanuly are recorded in the villafrc papers as 
co-sharers, the other members not so recorded sbonld 
be held, by reason of their omission to get Jh^‘^ 
names also recorded to receive noticc.s on bclialf of 
the whole family under s. 10 of the Oudh Laws 

PerDafa?, A. J. C.—Where a foreelosure decree is 
passed against joint 

of some of the members of the family, without their 
being made parties to tho sxiit and without notice o 
thein. any one of such moml)ers would have u iiglit 

to pre-empt the foreclosure. ^ 

In 8. 10 of the Oudh Laws Act there is no mention 
of a constructive notice. Kvery co-sharer is en itled 
separately to a notice or the procedure should be 
adopted of sticking it up on the chaupal or other 
public places of the village in which the properls is 

Thl^Hght of pre-emptinn is given even to a n'^inber 
of the village community and it does ®land 
to reason that the law desired to ! 

rigit of pre-emption co-sliarcrs who veie J*' . , 

property other than the property sold or o-reebse" 
simply on the ground that they happened^ t ‘ 
share in the vended or n 

dharv.LalBehari. 12 0. L. d 202; 2 0. . rN- 

(1925; A. I. R. (0.) 352; 28 0. C. 139 

Oudh RentAct fl Of 1923), s. 17 ( 3 '— 

and tenanL-Paj/ment in addition to rent, whether can 

be claimed through Court. 

All that cl. (3) of s. 17 of the Oudh Rent ^ 
lays down is that if a landlord recovers f sum from a 
tenant in addition to the rent, the su ^ 
would be considered as a payment Jopg 

and can be claimed back by the tenant, 
not mean that prior to the addition of ’ 

a landlord was entitled to reeover thro g . ^ jj 

sum in excess of the rent due. , /ox 

payment was illegal before the 

I 17 and is Ulegal even after such addition and 

cannot be enforced in a ^t' r n a (0) 

V. Ram Rattan Pathak. 2 0. W N 439; L. R- 6 A^(uj 
91; (1925) A. I. R. (0 ) 434; 12 O.L.J. 561 

m Proccduve Code 1 

m8\ si mjOI-Appeal, second, uduther lies on 

Kr s.°119“of the Oudh Rent Act » 

trill not He to the q" tIedhawan- 

than those mentioned in s. IW, o. r. v- gg 

Dati Fande V. Ram Pure 


Oudh Rent Act—conoid. 

--— S. 127 —Ejectment .mit—Trespasser—An-ears 

of rent, whether can be claimed. 

A person entitled to eject another person who is a 
trespasser in a holding can claim under s. 127 of the 
Oudh Rent .\et arrear.s of rent from such person, as if 
he were his tenant, and sueh a claim is not inconsist¬ 
ent with the position tliat tlie defendant is otherwise 
merely a trespasser. 0 L.vchmi Naraik v. Ramancj.a 
SiNc.H 536 

Pardanashin Lady, transaction.^ with—Ratifica^ 

lion of transaction—Agency, proof oi. 

Where a deed is executed by a pardanashin lady 
there mn.st be evidence of clear understanding by her 
of wliat liabilities she is taking and what is being 

given her. ... - 

.Similarly, in the case of the ratiticntion of a trans¬ 
action entered into by the agent of a pardanashin 
lady, it must be proved that slie liad full knowledge 

of the facts, , • , i i 

Anv person seeking to bind a pardanashin ]my by 
the of her agent mu.st give strict proof of such 
a^enev C Taru H.ila Dasi v.Sprkndka NathMitha 

ii C. L. J. 213; 29 C. W. x\. 597; (1920) A. I. R. (C.) 866 

o d9 

Parties— /^u^cment — Declaratory suit Necessary 

f^a ^siiit for declaration of an ea.sement. sement 
owners who are not in possession and who have done 
nothing in the way of giving a cause of action to the 
plaintiff are not necessary parties. C VplndraNath 
Ghosh r. Hhushax Sahas'a 

_ Easement, suit on—Scirientoumer.whois. 

In a suit for the removal of nn ohatrnction to an 
easement the servient oismers against whom no relief 

is sought'are not necessary parties. 

•Servient owner’ for the purpose of a suit on an 
easement is the owner who has raised objection to 
plaintiff’s claim, against Avhom there is a 
ietion, and does not refer to the ^ f 

tenements subject to the easement. C Bhola Nath 
Monualv. Hohesh Chandra Bera 

Partition— I'Hproi'cments made by co-sharer—Con- 

right of-Consent of co-sharers, whether 

necesisary. 

To entitle a tenant-in-common to an allowance on a 
To entitle a lem u improvements made by 

partition m equ y j ^ for him to 

him on the . .^.tenants to such improve- 

show the tijgir part to contribute their 

„ents necessary for him to 

share of the * a to join in the im- 

show a pre''*"”® 9^ refusal. The only good faith 

provements h improvements 

recniired in fiucu a for the purpOBe of 

should been n ade h»esUy 

irbarrsSnftife ?o-tenants or enenmbermg them 

estate or hindering par 110 . tenant-in-com- 

Where. ho^^ver, one joint tenan^^^^ ^ ^ 

mon covers tho^ whol ^ for his co-tenants 

improvements so t^titj^ 

to obtain their made, the tenant making 

the improvements A^nfiing that he may have 

pensation Value of the land, inasmuch as 

Sodded i imnrove?9 own folly to extend his 

“jr?'‘iro:emen“"overthe wboU estate. It tvould 
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be unjust lo permit n co-tennnt at his pleasure to 
charge another tjuMut with tlie cost of improvements 
he may not have <I sired. In such a case the im¬ 
prover stands as a mere volunteer and cannot, without 
the Consent of his co-tenants, lay the foundation for 
charging him with improvements. 

Where a co-tenant is charged witl» the cost of 
improvements made, by another co-tenant, the charge 
wili not be for the price of the improvements but only 
with his proportion of the amount which at tlie time 
of the partition the improvements add to the value 
of tlie premises. From this amount lie will also be 
entitled to deduct any sum in respect of which he 
may have a just claim for use and occupation of 
his’ share of the property enjoyed by the co-tenant 
making the improvements. A Shiam I^alv. Rauh.v 
Ballai'.ii, L. R. 0 a. 0-17 Civ.; 23 a. L. J. 950 822 

Partition Suit— Prefinnnnry and final decrees — 
Mesne profits, omission to award—Appeal—Rcriew -- 
Inherent power of CoiiW, ejren-i.ve of-Civil Proce- 
* dure Code (.let F or IlHfS},s. lol. 

Where in a preliminary decree for partition, no 
relief was given in res])ect of mesne profits, the mere 
omission to refer to the relief cannot make the decree 
a preliminary decree in respect of that relief. The 
omission must be deemed to lie a refusal of the relief, 
whether it was done intentionally or accidentally, and 
it is open to the plaintilY to apply for a review of this 
decree, or to appeal against it. 

Where there is no appeal against such a decree and 
a petition for review is dismissed it is not competent, 
to the plaintiff to invoke the inherent jurisdiction of 
the Court under s. 151, C. R. C. 

An order on an application to pass a further decree 
for mesne prolits in respect of properties awarded in 
a preliminary decree for partition must be treated as 
a decree and an appeal will lie therefrom. M Vkeuappa 
KousdaN r. Vkerappa Koi’.vdan, -18 M. L. J. 512; ^925) 
A. I. R. (M.) 8S6 94 

Partnership —Death of one partner—Suit by sur~ 
living partner ogaiiwt legal representatives of deceas¬ 
ed partnci'—Claiin for specirt’c items, maintainability 
of- Accounts, final, whether must be taken-Proce- 
dvre. 

In a suit by certain partners against the legal 
representatives of a deceased jiartner for recovery of 
certain specific items due from the deceased to the 
])artuership: 

Held, that the defendants, Avho had no personal 
knowledge of the transactions were entitled to have 
all the questions at issue detennined by a taking of 
accounts inasmuch as it was impossible to do justice 
to all the parties without taking a final account of the 
partnership, and that a suit for the recovery of specific 
items alone was not maintainable. 

Per Phillips, J .—It was an established rule in 
Rnglish Law that Courts would not interfere between 
one partner and another, unless it was for the purpose 
of dissolving the partnership or if it was dissolved, 
of finally winding up its affairs. The principle has, 
however, been relaxed and Courts have interfered in 
order to prevent a partner deriving advantage from 
his own misconduct. 

Where justice requires that all the dealings of the 
partnership should be finally determined, the Courts 
will not allow a partial account to be taken but when 
the basis of the claim is unconnected with the partner¬ 
ship business or is only very remotely connected 


P a rt n e rs h i p—concld. 

therewith, an action is maintainable, provided no 
injuslice is caused by dealing with the 
separately. M Ramaswamv Pillai v . V. R. M- K. 
iU’Tur Kaki’ppan' Cuetti, 48 M. L. J. 444; (1925J A. 1. 

K. (M.J 737; (1925J M. W. N. 497 153 

Part performance, docf7N»e of, applicability of— 
Uf^ycfjisteved agreement for consideration transfe^y 
ring pi'operly—Transferee put in possession—Suit 
by transferor to recover possession of property, whe- 
Iher maintainable. 

In considcM*ation of defendant giving up her 9^^!^ 
to certain properties in the possession of the plaintiff, 
the latter e.xocuted an unregistered agreement m 
favour of the former giving her the land in dispute 
and put her in ])OGsesoion of it. Some years 
wards plaintiff filed a suit to recover possession of the 

l^ropertv from the defendant: 

HeldAhnt the doctrine of part performance applied 
and that the plaintiff was not entitled to recover the 
pronertv. M Avugaddi Jooamma r. Laiuak Pothann% 
-ISM i;j.287; (1925; M. W. N. 159; (1925) A. T. R. 
(M ) 763 903 

Penal Code (Act XLV of 1860), ss. 24,120-B, 

^09—"Dishonestly", meaning of. 

The word “dishonestly” as defined in s. 24 of the 
Penal Code does not necessarily imply wrongful 
to the accused liimself O F. S. Hay r. Ksiperor, 2 O. 

W. X. 469; (1925) A. I. U. (0.) 469; 28 O. C. 230; 26 Cr. 

L. .1. 1217 ®33 

-SS. 34, 325 -.l«cmpt to abduct by person.^ 

armed with dangerous weapons—Grievous hurt caused 
to persons resisting attempt—CoTnmon liability of 

accused. . * / 

Accused, four in number, joined together to mr- 
cibly carrj* off a girl while she was sleeping in her 
own house and proceeded lo do so armed with dangs 
and chhavis, and in the course of the attempt to carry 
off the girl grievous hurt was caused to the friends 

and relatives of the girl: . , 

Held, that it must be assumed that all the accusen 
had the knowledge that in the attempt to carry o 
the girl it might be necessary to use the dan^ ana 
chhavis tliat they Avere armed Avith, and that, 
of such Aveapons would in all probability result 
grievous hurt being caused to persons attempting 
to prevent the girl being carried off, and mat, con¬ 
sequently, by virtue of s.-.’U of the Penal 9°“?' .i 
the accused Avere guilty of the offence of volunta . 
causing grievous hurt. L All-ah Rakha v. 

L. e. .34; 26 Cr. L. J. 1105; (1925) A. I. K. (L.) 565 2 73 

_ss. 71, 380, ^57-Criminal Procedure 

Code (Act V of ISOS), s. So-House breaking wm 
intent to commit theft -Theft-Separate sentences. 

whether can be awarded. , , 

Where a person is convicted at one trial . 
offence of house breaking Avith intent to commi 
and of the commission of theft after such 
breaking, he can be sentenced to serrate sent^w 

in respect of each of those offences. gg 

r. EmpVror, 41 0. L. J. 563; (1925) A. I. R. (C.) 1015^^^ 

SS?'W, 511-Confic(t(Wi for attempt 
offence—Enhanced punishment, whether can be 

Ser's. 75 of the Penal Code it is 

accused person is convii ted of ^ jg liable 

XllorCh XVUof the Penal Code that 

to enhanced punishment. An Monot be 

ed of an attempt to commit an offence canh 
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!ll^xde liable to enhanc.vl pimishmont nmlrr that 
section. A Brm Hrhari Lal r. KMi-Kuoii, i’(» Cr. 1-. J. 
1204; L. K. G A. I'.G Ci- ; ‘J.’l A. L, .1. !»:iG 724 

_S. 97 -Riilht of I>r:c-Ifc irh- natn 

he availed of. 

The rifrht of pi-ivMlo cannot he availed ..f 

where there i^ tiint‘ to have reiMiu--'' to tli*' iai))|ie 
anthorities to pivivi-nt tie- c'i>inr.ii>si>in of an olTcuee 
affainst the person or property of tlio person eon<vrn- 
ed. N Ua.uial r. lAieuKou, 20 Cr. L. .1. ilHL r A. 

I R (N ) 372 '^ 

—— ssfioo, 302, 304 '‘f I>riraird<- 

fence, cxceediioj of- ••/ iitenli'iu (e rna.'V i/* -I'lt .1/ar- 
(Icr —Culpable homicide. 

If a person in defending himself exeee<ls the riirltt 
of private defence and int-mds to cause tliedcOli ot 
his assailant lie is not necessarily -nillyot 
A person in order to defend himself may kill lii^ 
adversary provide.l he has a reasonal.ie apprehension 
that otherwise he himself would kil!e<l. Unt wliei. 
there is no reasonable apprelnawi-'ii "f ins heiim 
killed but onlv reasonable appreh. nsion yf «i ie\ on. 
hurt, and in <lo£endinir himself h.- e.xceeds '"' '•fj;”; 
of private defence and kills the other he is not gn 1 > 
of murder but only guilty of an oilenee b’;-- ■'J 

murder. His act may amount lo an «n.lu 

s. 304 of the Penal Code. M In rc k.iTiut. .0 Cr.k. - 

1143; (1025) A. 1. R. iSl-l lOOn 

_eg 109 114— ic/ict b). 

;In order to convict a person of 
Sion of a crim^ it is nut only ion 

he has taken put iu '‘I’" ^‘ 

which are innocent but it is a ^ 

connect hin. in some way o,- other " 

£npEuou,2oOr, L. J. 0«': A- 7 lit 

_e ^Evidence Aet (I of •' 

111. a)--Excitino disaffeetion touavds OoarnmyH 

_ Publication nf pamphlet—AuthorAtp, p"’e 

.Name oppearinj "on U,U „nr, fa.'t 

In the absence of any certain na^ 

that the title page of a pamphlet beau ‘ bearing 

does not justify the the author amt 

publisher of the pamph et. ^J'f Vh‘ .intlior or 
prove by evidence that ^ l^uri-Roit, 

prjhlishe^onhe ,«mphlc..^L 

assembly-Members not taking part m violence. 

ther guilty. ^«mhprs of an assembly 

The actions of ^ „ ccifcctlv lawful 

whiclihas gathered b^^eRier , whole as- 

purpose cannot, by \ ’ -phe circumstances 

Rcmbly an unlawful ‘ tifv the presumption 

must be such as at least to j • themselves 

that the other persons present fact that 

with the offending members. The mere 

they are with the T unlawful assembly 

not make them members of shown to 

formed by those members, ' ,tion of the 

have joined or continued in . f,sf.cmbly. 

assembly which has become ■■ -thanu Society. 

Accu^d was the Secretary nf^a^^^^antha^ 

He convened a meeting ' cerbuii resolutions 

which was to discuss ^ meeting 

should be adopted. It P i P ^^ke a certain oath- 

the membera present, should tas 
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Some of the m."mbcr5 objected to the form of the 
O'llli. wlv.-icupou c rtaiii other members who were more 
thiiii live in number, got up in an angry and threaten¬ 
ing mamivr mil in cunsfipience of their altitude 
th'- i>bj(‘ftiiig numibers touk the o:itli. rh'U’c uasnu 
uvidunce that the ii<‘cu.s.-d in any way a.s<oeiatfd 
hims.-lf with tlu- ^huw uf viulenco ur that hv made 
iiiiv sp'H'cli iift^r vh-lciKN' laid 1 hm-ii used: 

llJd li thiit till" actinn "f lh<'.<e memliers wliu 
UM-d viul.mcf fell within ihv liflh clause >d .s. 141 ..f 
lie- Penal (.’"de and th;it lln-y, therefore. eoiisHtiitud 

an unlawful ii'^siunbly ; i ., 4 i,, 

i”. that thei'i’ \v;is ii'Uhmg, h'Ovever, ti* shi*n fti.if 
th.'aoeu.s-l lia-l lice.,me .w had cniiiuied t-' he ii 
memb.M- .if tliat unlawful assembly and Unit consc- 
<,U.Mitlv 111- ae.-u.e.i cnuhl not be coiivicjefl under 
1 r''..f tlm P‘Iial C.'de R M u'a*; (’ll. kvAS r Km- 

■’ lltLss. 169,403. ev.c.e I'. C , IKim, ».^I97 
S_ 201. .SVe t'l:. P. t'., s. 23 1 3. 

- - — s' 211 -/Mf/x.’.•/m »• /,'. irhat aiiioiiul.i 1“ 

,.r latrful ground.^, absence t^nf-Su^pieion, whether 

omount.^ to char'ie. ..nU,,.. « .ill nf 

In .uderto bring Imme a charge under s. .11 ot 
Ibe Penal Code the prosecution must c.stahlish that 
ilmre were no Just and lawful ground for the action 
taken ami that the accused was aware of this. 

^ The mere eommuiii-ation of a suspicion to the 

l.„ii,.o ll!2s .V.t amount ... mak.n* a ohn se of ,a 

1 . k. tL.)-.) I information to FoU<^^- 

-TT f'.nn’t - Pro.'iecution for false 

fer fal>‘- ,nfonmUw,.. kgalii) 

t 0.0,K-e --i-.;;;. 

always include an o i , in respect of an otlence 

,vhm'oa i)o.so,, ,3i>,o». hut it appears that the pro- 
under thM-rmi rs. „ .iw. ,,b«enc(* of a comi)hunt 
,oo,.th.nis . teao;v. 

,„wi-|l,„s h' i n. b Oral,t to coiiv.ot the 

w.ia tna.lo It ,a opAJ 

accused umler s. lb. o Police i.s not neces- 

4? of the IVnal Code. If 
saiily an offence un ’ ucent then the offence falls 

the intenuon to inju ^ if 

under s. IB2 Of tiie V. unwilling to prove mten- 

the prosecutor 13 uiia sbo„ia^not be permitted 

tion. that IS to say, ^ j^2 Pat Daboua (Jopk v. 

to take a conviction I, r. (Pat.) 717 25 

Rmpkiiou. G P- k- 1- ^ 1045 

^ 1^01 Receiring gratification to help owner 

r:;,rr<? reretted 

,/nV Code is not intended to 

Section Jlo A f p„t to a person who takes 

apply to the actual thic iw-lping the owner to 
gStification on aUhe^same time using 

Jir.hrntn" rfis " KH,ra 

__ ^s.279. -let (r/Ho/iyUi. 

driving-Mtenipt to pas. 
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car in front xchih car is approaching from opposite 
direction—Offence—Ckargeunder $. 270, Penal Code 
—Conviction under s. 5, Motor Vehicles Act, legality 

^f- . . 

The facts which have to be proved for a conviction 
under s. 279'of the Penal Code and for a conviction 
under s. 5 of the Motor Vehicles Act are substantially 
tlie same and a person who is charged under one of 
these sections may be convicted under the other 
inasmuch as tliere is no cpiestion of prejudice to him 
in such a case. 

A driver of a car who attempts to force his 
way past a cur in fiumt of him on his side of the road 
at a time wlien there is a car approaching on the 
opposite side (.f the road in the opposite direction 
almost immediately in front of his oar, is guilty of 
c-onduct which comes within the purview of s. 5 of 
the Motor Vehicles Act. A Char.is' Singh r. K.\iruKOR. 
23 A. L. J. 790; L. K 6 A. 150 Or.; 26 Cr. L. J. 1254 

998 

-SS.300, Excep. I, 302,304-U'i/efeadm(7 

immoral life —Remonstrance— Provocation—Death 
caused by stabbing— Murder—Culpable homicide. 
Accused's wife led a grossly immoral life. After 
a recent act of unchastity the accused remonstrated 
with lier and instead of showing repentence sh© 
replied that she would continue in the course to 
which he objected. The accused bec.ame enraged and 
struck her with a stick. She struggled with him and 
got hold of his fingers and bit them. Accused then 
lost control of himself, took out a knife and stabbed 
her repeatedly with it with the result that she died 
from the injuries: 

Held, that the immediate provocation offered to the 
accused at the time of his remonstrance coming on the 
top of all that had gone before was sufficient to bring 
the case within Kxception 1 to s. .300 of the Penal Code 
and to reduce tlie ofTcuce of the accused from murder 
to one of culpable homicide. A Sukhai v. bMi’RROR, L. 
R. 6 A. 157 Cr; (1925) A. I. R. (A.) 676; 26 Cr. L. J. 
1228 844 

-SS. 300, 302, 325—Death caused by single 

blow delivered suddenly—Murder—Grievous hurt. 
Deceased and his friend gave a beating to the 
accused. All three were young men of about 18 
years of age. The following day the accused saw 
the deceased unexpectedly and forthwith formed the 
design of hitting him in return for the beating which 
he had received on tho previous day. He thereupon 
struck the deceased a violent blow on the back of 
the head with a hockey stick which he had in his 
hand at the time. After striking this blow the accus¬ 
ed ran away and the deceased walked on for some 
30 paces and then sat down on the ground. He was 
taken home and became unconscious after about half 
an hour and died on the following morning as the 
result of internal bleeding and a clot of blood on the 
surface of the brain: 

Held, that under the circumstances of the case and 
having regard to the conduct of the accused, it could 
not be safely inferred that the bodily injury which 
he intended to inflict was sufficient in the ordinary 
course of nature to cause death and that the accused 
was guilty not of the offence of mxirder but of an 
offence under s. 325 of the Penal Code. L Ghulau 
J iLANi V. Emperor, 2 L. C. 37; 26 Cr. L. J. 1118; (1925) 
A.I.R.(L.) 559 2 8 6 

- S. 302 —Death caused by hatchet blow by 

one accused—Second accused present but not taking 
part in cwsttttR—Murder—Sentence. 


G and C two brothers proceeded to the house of 
the deceased, the former being armed with a hatchet 
and the latter with a stick. On arriving at the house 
of the deceased G gave a blow on the neck of the 
deceased with the hatchet as the result of which tho 
latter died. C did not use his stick but stood near 
while G attacked the deceased: 

Held, that both G and C were guilty of the offence 
of murder and that while G fully deserved the 
punishment of death, C who appeared to be acting 
under the influence of his brother and had inflicted 
no injury upon the deceased, should be sentenced 
only to transportation for life. LGulabw. Emperor, 
2 L. C. 14; 26 Cr. L. J. 1133; (1925) A. I. R. (L.) 584 

365 

-S. 302. See Cr. P. C.. 1898. s. 417 453 

-S. 302— Death caused by gun-shot—Accident 

or design, determination of—Benefit of doubt. See 
CR.P.C., 1898,9. 162 711 

-S. 302— Death caused by violent blow from 

takwa—A/urJer. 

A takwa is a deadly weapon and a person who 
strikes a blow on the head of another with such a 
weapon and with such a violence as to cut through 
tlie skull does so with the intention of causing death 
or such bodily injury as is likely to cause death, and 
if death is caused as the result of such a blow, he is 
guilty of the offence of murder. L Tbk Sinoh v. 
Emprror, (1925) A. 1. R. (E./ 373; 26 Cr. L. J. 1251 

995 

-S. 302—Murder--Youth of acciised-Sen- 


tence. 

Accused who was a raw youth of 17 or 18 years of 
age with no experience of the world stabbed the 
deceased with a knife under unknown circumstances 
and caused his death: 

Held, that the accused was guilty of murder but 
that under the circumstances the sentence of tran^ 
portation for life would meet the ends of justice and 
that it was not necessary to pass the sentence of death 
upon him. N Chunilal v. Emperor, 7 N. L. J. 144; 
(1924) A. I. R. (N.) 115; 26 Cr. L. J. 1121 353 


-SS. 302, 304—Exceeding right of private 

defence and killing another—Murder or culpable 
homicide. 5ee Penal Code, 1860, s. 100 465 

- SS. 302, 395, 396— Dacoity—Number of 


persons, finding as to, whether necessary—Dacoity 
with murder—Charge, form of—Acquittal of some 
accused, e^ect of .upon others. 

An offence under s. 395 of the Penal Code can be 
committed only if the number of persons concerned 
in the robbery is not less than five. 

Where murder is committed during the course of a 
dacoity it is proper to charge the accused persons 
with an offence under s. 396 of the Code rather thM 
with two offences of murder and dacoity scjmrately. 

Where several persons are charged with the 
mission of an offence and some of them are acquitwfl 
not on the ground that their innocence is proved bn t 
on the ground that the case against them is not ^6 
from doubt, it cannot be argued that the 
accused have been falsely implicated. U Labh 
V. Emperor, ('1925) A I. R. (L.) 337; 6 L. 24; 26 Cr. U 

J. 1153 


-SS. 304, 323—Cattle trespass— Beatinggi^ 

to owners of cattle—Intention to cause death 3 

oi« hurt, absence of—Chance blow by 
resulting in death of person assaulUd—Lxtun y 
of other accused—Culpable homicidtr-BurL 
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The party of the neoissoil. into whose tiehl cattle 
■belonging to the party of the complainants had tres¬ 
passed, beat some of the owners of the cattle with the 
intention of chastising them. There was no intention 
to cause death or grievous hurt but one of the owners 
of the cattle was hit by one of the accused on the 
temple and died as a result of the injury : 

Hdd, (1) that the particular accused who hit the 
deceased on the temple with a lathi must be taken to 
have intended to cause such hurt as ® 

ordinary course of nature cause death and ® 

consequently guilty of an oHcnce under s. 304 of the 

^\2ft£it tVe other accused could not 

for the blow which had caused the deiith of the 

deceased and that they were therefore, only 

an offence under 323 of t le Penal Code. 0 Har 

Prasad Sint.h r. Empkror, 2 O. . N. 4Co, {U.o 

R. (0.) 482; 26 Cr, L. J. 1100 

-SS. 366,376. See Cr. P- C., 189S, 

-SS. 366 . 366-A-.l6duc(ion 0/ 9^ 

IS years of age-Force or deceit, absence of-l>» 

lccusort»k Tgirl of less than 18 years of age 
from place to place with the J'^at shf 

her to marry against There 

may be forced or seduced to dhc.t 
was no evidence that the girl was ‘“ 3 “'^“ 

pany the accused by force an 

Held, that the Jc^d, hut that he was 

offence under s. 3bb of the ^ jg 0 SiU- 

guilty of au offence under s iGhA of the ( o ^ 

DAT Khak V. Emrerob, 2 p. \\ . iN.440, ( ; 

(0.)451;26Cr. L.J. 1151 

_S, 376 -i 2 ape —Penetration, partial VJ- 

■Uader s. 376 of the Penal Code vulval Pe«Uatio^.J 

1^. I. K. (Sl3e'26 Cr^U 3.11B5 70S 

_s. 395 -Dispute beticeen two communities 

Looting 0 /Mops-Separate members 

In consequence of one community 

of two communities, the i^erof shops in the 

raided ahd looted a large ^ 

Bazar belonging to shop was a separate 

Held, s^cho^enca the 

offence and that m respect the offence 

Court must come to a ^ ^ 1923 ) 

amounted to. C Dabgahi y. ^ 733 

A. 1. R. (0.) 831; 26 Cr. L. J. 1-13 

_S. 397, applicability of—Dacoity w 

of deadly weapon. anpiies only to the 

Section 397 of the Penal £ode appa 
persons who actually cause g ^ L Mohar 

themselves armed with 456 

Singh V. EMPBp 2 L.^C. 5^^26 C^. ^ ^ ^ ^ggg^ g.^.^03 

-S. 408—Criminaf o/^operty- 

Bfitutes—Intention to depmve 0 _ / criminal 

In order to constitute that the accused 

breach, of tru8t_ it is notjnec 7 . to a tlurd 


lawful, the offence oonsists in a me without any 
to deprive the owner of his property, 
outward or vwiblo trespass. 


Penal Code—contd. 

\ccused wa.s cngagcfl by tlic comjilainniit as a tonga 
driver to drive the latter's foiiga on liire within tho 
limits of a Munici()ality. I’lidcr tlic terms of the 
a'aecmcnt tho accused IuhI to bring llic tomra l>ack 
ejmli evening and was to pay over Ins earnings to 
the complainant while he was to receive a cerlam 
lixed salarv per monlh. On the very lirst <lay of his 
em!)lovmont the accused did not return with the 
tonga'inthe evening and on tlie followuig d:iy was 
pursued and arrested at a distance of.)(. miles fi..m 
the town while driving the tonga away from the 

Held that the conduct of the accused showed that 
ho intended to keep the tonga^ for liunsc f m; to dis¬ 
pose of it to some third person and that tliis intent 
or mental act of his was the gist of the olfente of 

criminal breach of trust and the 7i\" 

sequeutly guilty of an offence under « 

Penal Code L I' MI-rror r. Dina, _ L. ( . 1-';'i'’ 
IW A I. li. (I..i4U;26Ci-.L.J. 1116 461 

SS 409 120 -B— Cri»ii’:a/i/ri ao/i o/ti'nst/ 7 J/ 
i)H6/ic servant -Ingredients nf ofeiicc- Conspiraci/. 

Without the slightest evidence of any money liaMiio 
been received bj’ a public servant lie can be con- 

?fcted of criminal breach of trust by a 

nnflers 409 and of conspiracy under s. 1-0-H of tho 

S 420— Eaifica.'/s Act {IX of IbOO), tJS, 
Ilf lai-Iiailway employee obtaining pass for 
relativehanded over to stramjer-Cheatuig- 

\Mused"who'wa.s ^Railway employee obtained a 
Zls hr hia wife and mother and handed it over 
to ! rCan who was neither his wife nor his motlier 

Xr .r‘‘ac™n'was guilty of an offence 

the Pena. and -t^of an^offenr. 

MO. (1025) A. I. R. (0.) 170; 1| a 
Sna-is P.ivc.ivar Corars A., 

S. 430 —iHusements Act (V 

^Mischief, what 

sufficient to ^J*. ^ggjiry further to show that tho 
complatuant. it and that the accused had tho 

,„S 3 was lyrongtM .hat his act was 

intention to ^-ause o complainant, 
likely to caiiw loss to U I j^inants and tho 

On a partition hetueen^ ^ 

accused, who were mm j . ^ and oilier iiclda 

fields fell to the ahare oi t® 

fell to the share 0 '^ „ „ ,„„g 

to the Xch was used for carrying water 

number of >earB aaiu gHotted to the complam- 

to the Uelds he 

ants. the result that water could not 

up *«ried“o tta ^ the complainants for pur- 

B. 13. d' 0) "i‘ho E^^ementi, 
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Act richt of carrying water through the channel 
tollu'ir liehis i.iasse<l to the complainants on paitition: 

liii ttiat the loss cans'(1 to the comidainants liy the 
channel being filled up was wrongful li'ss a.nd tlie 
accused must b: presumed to have liad the knowledge 
that their act in tilling up the channel was likely to 
cause sucli wrongful loss to the complainants and that 
consecpiently tliey were guilty of an olYence under 
s. 4:10 of the Penal Code. M Krishna Aiku v. Avyappa 
Nakk. il!)25) M. W. X. 15; SI L. W. GlI; (I'ISdp A. I. H. 
iM.l 577; 26 Cr. L. J. 1100 188 

-SS. 441, 448— CrimiHof trespass, what 

(unounts to—Intention-Possession toiccn of cmptii 
house u'itli intent to assert title — Offence. 

Intimidation, insult or annoyance within the mean¬ 
ing of s. 441 of the Penal Code can in most cases arise 
onlv if the premises arc in fact in the actual ])hysical 
possession of somebody, as for instance, the actual 
owner, his wife, agent, licensee or other person. The.se 
results much more naturally follow when i-ivinises are 
occupied than when they are vacant. A jicrson wlu> 
takes possession of a house which is ah.solutely 
em[)ty at the time and is not in the actual phy.sieat 
])ossessiou of anybody cannot he hehl to he guilty 
of an ofl'ence under s. 448 of the Penal Code. 

A conviction under s. 448 of the Penal Code cannot 
follow merely because the Court can pronounce with 
certainty that the accused must have l)ecn known 
that his act would as one of its inevitable incidents 
cause annoyance. There must, in order to sustains 
conviction under that section, bo found an intent to 
cause intimidation, insult. (»r annoyance. 

A person who takes jwssession of a house with llie 
intention of asserting Ids title to the house and of 
gaining and lidding possession of it as against a 
rival claimant, cannot be convicted (jf an offence 
under s. 448 of the Penal Code inasmuch as it cannot 
be said that his intention was to cause intimidation, 
insult or annoyance to the person in possession. A 
iloTiLAL i'. Kmi’Ekor, 23 A. li. J. 679; L. H. 0 A. 132 Cr.; 
(1925) A. I. U.(A.)540; 26 Or. L. J. 1273 1 04 9 

-S. 448— Cn’aiinaf trespass—Formal posses¬ 
sion delivered in execution of decree—Actual posses¬ 
sion rcinainiivj with accH-sed--Oj^^encc. 

Where formal iiossession of a house is delivered to 
a decree-holder xinder a dakkalnama, the judgment- 
debtor remaining in actiuil physical possession of the 
house, the latter cannot be said to be guilty of an 
offence under s. 448 of the Penal Code. A Kewal r. 
TuFAtL Ahsjad, L. R. 6 A. 104 Cr.; (1925) A. 1. R. (A ) 
592;26 Gr. L J. 1125 357 


-S. 448—U. P. Excise Act (IV of 1010), $. 53 

—Search carried out by Sub-Inspector loithout war¬ 
rant—Reasons not recorded—Criminal trespass _ 

Intention, proof of. 


An offence under s. 448 of the Penal Code re¬ 
quires an intention either to commit an offence or to 
intimidate or annoy the jierson in possession. 

The mere fact that an Excise Sub-Inspector omits 
to record his reasons as required by s. 53 of the 
U. P. Excise Act for not first obtaining a search 
warrant from a Magistrate, does not render him 
guilty of an offence under s. 448 of the Penal Code 
if he proceeds to carry out the search. O Syed Ali 
Abbas v.SuBBA Singh, 2 O. W. N. 463; »1925' AIR 
( 0.1 505; 26 Cr. L J. 1205 ^ 725 

n -8.463. See Ob, P. C., 1898, B, 195 333 


-SS. 465, 471 — ProdfycjJi .7 forged copies of 

cnlric'^ in Rcrcnue R'^vords in support of complaint 
i}i pursuance of onlcr of Court —Offence. 

Ac''u,scd liled a conqjlaint of trespass and was told 
to produc''cojiics of the Revenu 3 Rccord.s in support 
of liis claim and knowingly he produced forged copies 


as genuine : 


Ihl'l, tliat the accused ha<I not been forced to pro¬ 
duce tiie copies Jind that lie was guilty of an offence 
under s. 471 of tiie Penal Code. L Ishar Das v. 
j!:.\icKRou. (1925' A, I. R. (L.) 333; 6 L. 50; 26 Or. L.’J. 
1171 595 

-S. 4S5 —Forgery—Railway clerk making 


entry in register at instance of superior oijictr acting 
bona iuic—Offence. 

Certain goods were consigned to tlie complainant 
and on anival of the goods at their destination the 
cumiilainani was rccpiired by the Station Master to 
unloail th(! goo<ls witJiin a certain period. After the 
comphiiuanl liad unloaded the goods, accused, a 
goods clerk, entered the time of the unloading in the 
regi.sler. The Station Master subsequently discovered 
that in unloading the goods the complainant had 
blocked the line on which the wagon was standing 
and called upon the complainant to clear the line. 
After the lino had been cleared the Station Master 


directed iJie accused to alter the time of the unloading 
of the goods from that previously entered in the re¬ 
gister to that at which the line had been cleared: 

Held, that under the circumstances, even if the 
Station Master’s view as to the correct time when the 
goods had been unloaded was erroneous, the accused 
was not guilty of an offence under s. 466 of the Penal 
Code. A GcLAii Singh v. IOmi-eroi;, L. R. 6 A. 148 Cr. 
26 Cr. L. J. 1233 849 


-S. 467 —Kabuliyat. whether valuable security. 

A kabuliyat is a valuable security within the mean,- 
ing of s. 467 of the Penal Code, because it creates a 
legal right, namely, the right of a tenant to hold the 
Lind, and it is also an acknowledgment by the tenant 
that he is legally liound to pay the rent and to hold 
th;.* land in accordance with the conditions of the 
kabuliyat. 

Semble. —A kabuliyat retains the character of a 
valuable security, within the meaning of s. 467 of the 
Penal Code, even after the expiry of the period for 
which it has been executed. N Ismail Pa.vju v. Em- 
pRUOR, 26 Cr. L. J. 1115; (1925) A. I. R. (N.) 337 283 

-SS. 467, 471 — Forgery — Use of forged 

document ox genuine—Conviction -of forger for use 
jof document, legality .of. 

A person, who, being the forger of a document,^ has 
used it as geiinirte, cannot be piinislied under s. 471 of 
the Penal Code for the use of the forged document as 
well a»for the forgerv. N Dioambar v. Eupbror, 26 
Cr. L. J.1275 * 1051 

--- S.471. See Cn. P. C., 1898, a. 195 (\)(c) 

283 

- S. 477 f<—Partner falsifying accounts. 

When a partner of a firm has been appointed' to 
manage its business and write its accounts and he 
falsities its accounts, be is liable under s. 477-A of the 
Penal Code. S Mahomed v. Mahamed Idris, 26 Cr. L. 
J. 1101 189 

Pensions Act (XXHI of 1871), s. 4 —Kulkaim 

commutation— 61 / co-sharer for hia share of 
come — Certificate of Collector, whether necestarffr . 
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A suit for accounts of the income o£ com¬ 

mutation of cerlaiu villages ami of the ivxenat- 
received from the tulukn treasury is not mainl.un¬ 
able without a oertincate of tin- Collector ^ 

as it relates to a grant of imaiey eonfericd ln Hm 
British Government within the meaning of -1- 

the Pensions Act, B Gih.i.ulu «''‘vi‘KOinvo \ 

a. NARAYANARAoGANTATUAn ViNClK-UKAIt. .6 Bom. L. . 

1165; (1925^ A. I. K. (P-) US ^ 

Pleadings and proof - to rocorei-./<nH«!/e5 ./er 

breach of contract-Agent authovilu of , 

Burden of proof - Appeal-Question of m‘ 

Court,conclusions Ilf, ealue of. . 

Plaintiff brought a suit to rceover a eerlain sum 
by way of damages resulting from the re-sale of 
wods alleged to have l.een sold by the i>lamlirt to 
Se Ltlnt through a certain 
which had been improperly refused b f : 

Defendant denied that the broker had a j ^ ^ 

from him to enter into the contract. The onU i v 

den^e produced by the had 

case was his own allegation n dofendant 

entered into the contract on behalf of 

and hud signed his Brokers Xer'a 

defendant and of the plaintiff to tlie 

in the day The brScr w^^^ examined as a 

defendant s debit. j.,. i,j,a „oaulhunty 

defence witness and stated lha la i > 
from the defendant to entci into the . ^ 

fLt the defend^t <)i.i eS nhi 

that he had ever w^s dismissed 

O,. 

appeal to His Majestj ,i , .,}.ii,itiff to ])iove 

held, that it -as the dia> of tlaj^iinti 

the contract on tlie 1 asis of the coiilract 

recover ^^Xoritv "iven to the broker, 

necessitated proof of auth • ” .ujg point of the 

and that even if the . ^ ij.pjnated. there was 

defendant and the 'Jjjgjjce of anv authority on 

still an utter absence of eA the contract on 

the part of the broker to . . . gpf.peptly plaint- 
behalf of the ^Xmi'-Kpd P C. Balaxiai’I'A 

ill’s suit Avas liable to be dismiss <■ a. I- R. (P- 

Chettuu a. Kathiresan Chettiar (U 35 , 

172;22L.W.309 (P.C.) , r i. Wt 

police Act (V of s. 34 ^ 

P^na, Code, h„dd„ 

te accused was summoned and tried dm 

under s. 34, nol con titute® an oneno. under 

the facts proved did not co however. 

8. 34 ofthe Police Act. I he 

convicted of an offence under 

Code: .1 the accused was not 

Held, that the finding Idat 

guilty of an offence under b -H ^ 

aVu"(a!) m L. b' 0 a- ■’1 

p“rIctlce-Criminai triai, »*e.her «cca«d 6onad 
to give explanation. ^ade out against the 

If no prima facie case ib , safely on the 

^cCTsea, it is open to the accused to rely sax 


Practice coni-U. 

piv-smiipti.-n t.f inuoeem-e or of the infirmity of the 
■ vith-mv r.a- the i.r.iseeution. Hut when -.iprimafac o 
<.al has l.t-en ma.le out and the luesnmpt.on of 
inline ‘iK-c i.> di-splacetl. the force of suspicious c.rcum- 
stmu-es is aogmenled if the accused attempts no 
eV.h.nation of facts wiiich lie may reasonably be 
presumed tn he able and bderested to exp a 11 . S 

kv.iA!u-Re. Kmi>i:ror. 26 Cr, L. J. 1063; (Ifi-Vl A. I. h. 

. C \ 

„ "1- rnslponemeul of case - Party missing Wnn, 
whether gronitd for postponement—I lea 
(Inn of -l^vidrnce, failure to produce,ejfcct of 
Tlie fact that a paiivtoa suit has mi.sse(l the tram 
ism^uttient grlmmi for postponement of a case. 
Parties must leave a safe margin m oidei to eiialilc 
,i;.!m to arrive in Court in ti.ue beiore the.r cases arc 

''"‘u'nurt is jnslilic.l in rejeetinpr a idea where the 

‘ ^irtinA.--;! "s a'u"; 

dcnce m support .>f it- O Amna ixhxM 

7^.;./. printing of-Registratwn endorse- 

,whether must he /^'XX-erristration endorse- 

^L^l'dic^W^/Kadi respect of eosts-Choppn^ 

who has oldainp^a x^-sinjr order in 
,,ee, .,f his r.|ds as air ;nsi^ xerta 

client whieli is I.'"'-- ” bv a ereditor of Ins 

realised in mV costs out of the 

clienl. has a light , to the attaching credi- 

money so dial se l J ' ,,,,s not aetiially been 

lor, so louK as ’hr I"" ■ . j,nn,iilelial that the 

."“iir;; di or i^is r r to the date of Ih,.. 
attaehnn-nt "l"®^„,idtor. B Vh. ano 

diargini! or<ler Bom L. K. 55«; (‘f^l 

SoriiEit r. B ' 81 

iL-'V.;!? on ).ro».«or,, notc-Oripinal cause of 

aotiou. ,;d.d/.er can t,e plaintill 

In a suit bastd on P • proceeding ujion the 

dA;:‘sir'r=^rN-Mi™.i, .au. 

ep , «,v,.>fWi/-i’crmanen( leasc-\on-pay- 
_ Fniiit on ground of 

%;UL^Ap,^"i^rUa of incatmv ^f lease. 

„f trust Iirorcrty «" rent®.hc Trial 

forfeiture owing to .Lj^re, it ifl not open to 

Court finds J“l'y npm the, invalidity „t 

the plaintiff hi PI pernianent character. Such 

«■'“ xion Uenami purchase hy father in name. 

^[flTTcPinyfSrnenhv son in favour of father. 

whether sale purchased by a father at an 

-n r name of'his son. Subsequently the eon 
auclion lu vu^ w 
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mortgaged the pi-opeiiy to the father and (inally 
executed a deed of reliiKniisbment in favour of tlie 
father. Plaintiff brouglit a suit for pre-eini)f ion in 
respect of tlie last transaction on the allegation that 
the deed of relinquishment uas executed in reality to 
mask a sale-deed : 

Held, that the transaction was only a device to put 
the parties in the position which tljov really held 
towards the property and that the property having 
been purohased originally by the father, no riyht of 
pre-emption arose. 0 Mahar.waii Baksh r. KAyi Hcs- 

SAIN 33 


" Cuitom—Wajib-ul-arz, cntrks hi, construct ion 

of — Custom, proof of. 

The wajib-ul-arz of a village prepared in 1820 
allowed a right of pre-emption in the hrst instance 
to the co-sharers of the \ illage. The irnjih-ul-arz 
prepared in 1862 gave a right of pre-emption to near 
co-sharers and in case of their refusal to the other 
co-sharers of the village. The wnjih-nl-arz j'repan <l 
in 1890 laid down that the right of pre-emption shall 
belong in the lirst instance to a co-sharer who was 
a near relation, after liiin to a co-sharer who was a 
more distant relation, and after the latter to a co- 
sharer in the patti and in case of his refusal to 
the co-sharers of other pattis: 

Held, (1) that the entries afforded evidence of tl>e 
existence of a custom of pre-cmiffion in the village; 

( 2 ) that a co-sharer in the/>a»j in which the laud 
sold was situate was entitlerl to preference over a 
vendee who though a blood relation to the vendor 
was a co-sharer in another patti. A Jacat Naraik 
Dube v. Nageshar Prasad Tiwari. L. U. 6 A. 296 Civ • 
(1925) A. I. K.(A.) 663 I 33 


— Custom —^\ ajib-ul-arz, entry in, construction 
of~Partition of village into mahals, effect of^ 
Sir rights, relinquishment of, whether liable to pre¬ 
emption. 

A xcajib-ul-arz of a village conferred the right of 
pre-emption first on own brothers, next on near 
brothers and finally on co-sharers in the pa»i or the 
village. At the time when the wajib-ul-arz was 
prepared the village was undivided but it was sub¬ 
sequently divided into several mahals. Certain pro¬ 
perty in muhal S was sold to the defendant who 
was a co-sharer in mahal Q. Plaintiff who was a co- 
sharer in mahal S brought a suit to pre-empt the sale: 

Held, (1) that for the purposes of pre-emption the 
wajib-ul-arz placed co-sharers in the patti and co- 
sharers in the village upon the same footing, inas¬ 
much as such co-sharers were united by bonds of 
common interest and common liability; 

( 2 ) that the provisions of the wajtb-ul-arz must 
be interpreted in the light of the existing circum¬ 
stances and that the bonds of conimon interest and 
common liability having been severed by the parti¬ 
tion of the village into mahals, the defendant whose 
"property was situated in mahal Q had no community 
of interest or liability with any of the co-sharers in 
mahal ; 


(3) that under the circumstances the defendant 
must for purposes of pre-emption be treated as 
a stranger to the co-sliarers in mahal S in which 
the property sold was situated and that consequently 
the plaintiffs suit must be decreed. ^ ^ 

The relinquishment of sir rights cannot form the 
subject of pr^mption. A Saoar Sixoh v. Siri Ram 
23 1 L. J. 447; L. K. 6 A. 336 Oiv.; (1925) A. I. R (A ) 

136 


- Suit by minor—Conseyit of next friend to sale 

before institution of suit, effect of. 

Th.» t-niisent given to a sale by the patenial uncle of 
a Muhammadan minor wlio is entitled to pre-empt the 
sale, does not deprive the minor of his right to en¬ 
force pre-emption. It is immaterial that the suit to 
enforce the right on behalf of the minor is brought 
by tlie uncle who liatl consent'^d to tlie sale. A 
Amir Haider r. Ali Ahmad, 23 A. L. .T. 404; L. R. 6 A. 
357 Civ.; (li)25i A. J. R. (A.) 424; 47 A. 635 234 

Presidency Towns Insolvency Act (III of 1909), 
S. 36 (4), 16 ) —Examination for discovery of insol¬ 
vent's pi'operty, when to he directed—Dispute as to 
title—Procedure. 

Clauses (4) and (5) of s. 36 of the Presidency Towns 
Insolvency Act are intended to provide a summary 
procedure for ordering payment of debts due to the 
insolvent and delivery of property wlic.rc there is no 
dispute. The procedure provided under these clauses, 
however, is inappropriate in a case where the person 
against whom the order is sought to be made claims 
to hold the jiroperty under a conveyance from the 
insolvent and sets up the validity of (he conveyance 
in hi.s own favour. B In rc Mohamed Ksmail Fazla, 
27 Bom. L. R. 551; (1025) A. I. R. (B.) 329 7 7 

Principal and agent— Agent acting as principnl 
towards third pa)•^ie^ and seeking to make undis¬ 
closed profit-Indemnity, right to—Principal, liabil¬ 
ity of. 

Plaintiffs were a firm of merchants carrying on 
business at Madras as exporters of groundnuts and 
other country produce. Defendants were merchants 
in London who were intermediaries for the placing 
of the plaintiffs’ merchandize at liuropean Continental 
ports especially Marseilles. In answer to a telegram 
from the defendants in October 1916 plaintiffs agreed 
to despatch three hundred tons of groimdnut kernels 
of a particular brand at a particular price on the 
usual teinis. The letter of acceptance stated that 
commission would be paid as arranged. Defendants 
sold the goods on their.own account to one G of 
filarseilles through a firm S. Plaintiffs took up space 
on a certain vessel for the despatch of the goods but 
the Government requisitioned the vessel for war 
purposes and the plaintiffs did not succeed in pro¬ 
curing any other tonnage and failed eventually to 
despatch the goods. G took proceedings before the 
Tribunal of Commerce at Marseilles to recover damages 
from jS for non-delivery of the goods. Plaintiffs 
were informed of these proceedings by the defendants 
in general terms only and supposed that the pro¬ 
ceedings were either against themselves or against 
the defendants as their agents and believing that 
they had a good defence under French Law, namely, 
that they had been prevented from fulfilling their 
contract by /wee majeure gave instructions for this 
defence to be raised; and when it failed before the 
tribunal of first instance they furnished papers and 
documents for tlie appeal which the defendants had 
already started. The defence failed in the Appellate 
Goui’t also and the plaintiffs were required by the 
defendants to pay the amount which G had recovered 
from S and for which the defendants were liable. 
"Wnien the plaintiffs discovered that in effecting the 
sale of the groundnuts to G through S the defendants 
had acted as principals and had sought to make a 
pro^t for themselves over and above the commisamn 
which they were entitled to get from the pJaiati^ 
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Principal and agent— contd. 

the plaintifl’s roinuliiitod all lialdlity in ri'^pocl >if 
the Iransftction: 

Held, (1) that the rehuionsliip iM-tuec-n tho plaintiffri 
and defendants and the. tennsofthe partieidar coii- 
tn\ct between them jnslilied tlie conclusion that tlu* 
defendants were the ap:ents of tiie plaintilYs ; 

(2) that, thereforo, when the defendants sought to 
make an undiselose<l prutitonthe transaction, tliey 
"became disentitled to claim any in«lemnity as agents 
fi*om the plaintiffs, nor coid<l they claim as a link in 
the chain of buyers and sellers in res])eet of damages 
recovered by the ultimate buyer, because there was 
no contraet of sale between the plaintiffs and them* 
86lv6S* 

(3) that the conduet of tlie plaintiffs in helping the 
defendants to put forward the defence of fon-e yiajcvre 
in the French Courts did not amount to ratihcatiou 
of the defendants’ action and the plaintiffs^ were not 
consequently lialde for the amount which C nad le- 
covered froin S and for the payment of which defend¬ 
ants had become liable to .v. P C ‘ 

AND Company r. Hamki. a no Horlky, (l9-o) A. 1. • • • 

C.) 161; L. li. (> A, {V. c.t i21> tlh C ) 307 

- Agreement, conutmclinn n/-Agcnt 

share of prolih, ejjcet of-Sen Customs .let fl Ul of 
IS7S), s. Jli- -(i.->ods bdongmg to (lovernmeut Duty, 

Un£an agreement between the parties the defend¬ 
ant agreed to work the plaintiff s Ihulway. the ultima e 
control and supervision of tlie Kailuay f 

the plaintiff. Capital money ^ 

the undertaking was at Ins option « 
the plaintiff and all moneys received 
in working the undertaking were to be 

Ofo? the ^ 

arising from excess of P?\r“‘emarning 

Shno^hrief:niant.‘’‘out of n.oneys^sylied 
‘defeSinfcCX r/imA^ed Into India for the 

lte“Ttheir iiS bolonged the jdamUd^nd 

BO- 

(P.C.);30C. W.N. 76 
___ Forward 

control-!/ to °{„cipal to deposit morjin 

oi-UahMjof^ 

-Amount of maigm t 'j® closing of con- 

^ISZSTheterc/n U .Ukdra.»--Iniero.t pen¬ 
dente lite-Diocrelton of Court, U8,,d to 

Plaintiffs, who were genera purchase of 

make forward who were cotton 

cotton through the with a branch 

brokers and merchants ^ Xeach contract the 
nffice at Bombay. In whereby they 

nlaintiffs used to f certain sum of money 

LTmorgrth toe "defendants in respect of toe 


Principal and agent— contd. 

ciuilni'-t :iud further agrcofl tn maintain such deposit 
uml ti‘ fle|H)sit sut'h further sum of money as the 
«lefend:iiits may from time to time nupiirc as further 
margin to meet any fliHVifmcc in jfi'icc, tlu' amount of 
such further margin ln-ing in tlic absolute discretion 
of tho defendants. If such further deposit was not 
made tlie d(ffcndant& were autliorizcd to close out all 
the c<mfracts of the jilaintiff.s without any notice to 
the plaintiffs and notwitiistanding any olijections or 
iiislruetions from the plaintiff's to tii(> contrary. On 
27th Xoveinhcr Iffltl defendants luid open on the 
jflaiutiff'.s' account two contracts in future one for 
the sale of one hundred hales of cotton on the New 
A'ork excliange and tlie other for the purchase of two 
Imndred bales of cotton in Liverjicol. On 27th 
Novcinher plaintiff's instructed defendants by wire to 
jmrcl'.ase four hundred hales of cotton. On receipt 
of defendants'reply, however, the. plaintiff's on 2S)tli 
Noveinlier eounternianded their wire of the 27th 
Novemlier and instructed tlie defendants to wait to 
execute the order and to wire ojiinion. Nutwithstaixl- 
ingthe receipt of these instructions the defendants 
made the purchase directed l)y the jdaintiffs'wire of 
the 27th and notillcfl the plaintiff's of the fact. The 
l)laiiitiff's at once repudialeil liability in resjicct of the 
contracts. Shortly afterwards defendants demanded 
from the plaintiffs a further margin of live thousand 
rupees on the basis of the New li’ork and Liverpool 
contracts and also of the four hundred hales sul)- 
sequcntlv luirchased. The jilainliff's refused to com¬ 
ply with this demand stating that they were not 
responsible for the last mentioned contract and that 
tliere was a sufficient margin for the previous con¬ 
tracts. The defendants tliereupnn elo.sed out nil the 
contracts of the plaintiffs. The plaintiffs brought this 
suit to recover a certain sum of money made up of 
the l)alance in favour of the j)laintiffs in the liands of 
the defendants on the date on wliich the contracts 
were closed out, and damages calculated on the basis of 
the difference between the contract price and the 
market price of the one hundred hales to be sold on 
New York exchange which was alleged by the plaint¬ 
iff's to have been wrongly closed by the defendants 

and interest: . , , . i ■ i j .i 

Held /I) that the defendants having purchased the 

four humlred bales of cotton notwithstanding the 
iastructions of the plaintiffs to tlio contrary, the 
plaintiffs were not responsible for the purchase and 
that no margin could, therefore, be demanded by the 
defendants, in re.speet of that contract ; 

(’>) that adniitledlv the sum in the Jiands of the de¬ 
fendants being sufficient margin in respect of tho New 
York and Liveriiool contracts, the defendants were not 
iustified in demanding further cover from the plaint¬ 
iffs on the basis that the latter were liable in respect 
of the purchase of four hundred bales of cotton ; 

^3) that although it was within the absolute dis¬ 
cretion of the defendants to demand any further 
marrrin the discretion was nonetheless to be exercised 
with reference to the true position and with even a 
Ir^ter sense of responsibility in that it was withm 

^^^ilVhat there being no exercise of discretion at all 
bv the defendants, the demand for further cover was 
nronerlv made and the subsequent closing by the 
defflnts oT the two open contacts on New York 

and Liverpool could not,be justified, 

that the New York and Liverpool contracta 
wWh were effected in different markets for different 
quantities of cotton with different delivery dates oi^ 
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INDUN cases. 


[1925 


Principal and agent— contd. 

■separate instructinn.s and evidenced by separate 
nu'innranda were inlaw bn-all purposes distinct one 
fn-m the "tliev and that tlie liabilities of tlie defend¬ 
ants to the jdaintilTs in respect of eacli were sejiarate ; 

(b that the <dosini: of the New York contract liavin^ 
re.suUt-d in loss to the plaintiffs the latter were 
cntith'il to recover the amount of that loss from the 
defendants and that the defendants could not claim 
any credit in respect of any benelil which might as 
tlic result of the defendant’s wrongful act Iiavc accrued 
to the I'laintitls in connection with the Liverpool 
contract. 

Interest pendente lite is in the <liseretion of the trial 
t’ourt ami an Appidlate Court will not interfere with 
the <-xercisc of that discretion merely on the basis of 
conjtM.-turc. 

It is only in sju'cial circumstances that a consent 
whicli lias formed the foundation of the judgment 
appealed from can be treated asoi)en to witlidiawal 
in the Ai)pellite Court. P C 1)i\van Chand Kirca 
Uam asii Comi'Anv c. Wkli>ani» Comi-asy, (1925) A. 1. 
U (P. C.: laO; (1925) M. W. X. 439 (P. C.) 54 

- Moneu pnid to agent - Pronf that money reach’ 

cd princiiial, u’hether necessary. 

Wliers a debt is contracted on behalf of a parda- 
nashin lady by her geneial agent authorized to do s<>, 
the creditor is not required to juove that the con¬ 
sideration reaidied the lady, unless there is u reserva¬ 
tion to that effect in the power-of-altorney execute<l 
by the lady in favour of the general agent. O 
Him Hati l r. Kkdau Nath. 12 (). L. J. 372; '1925) A. J. 
K. fO.) 162 810 

Private defence. Sec PknalCooe, leCO.ss. 96Tolu(i. 

Privy Council, Appeal to — I^ractice — Concurrent 
lindingj of fact—Madras hJstates Laiid Art (/ of 
I'JOS) Private land of zemindar, whether guestion of 
fact. 

4 

It is tlie iiraeticeuf the Privy Council not to inter¬ 
fere with concurrent tindings of fact of the Courts 
in Imiia. 

The question whether certain land is “private land’’ 
of the zemindar within the meaning of the Madras 
Kstates Land Act, is one of fact and the Privy 
Council will not disturb the concurrent findings of 
fact arrived at by the lower Courts with regard to 
such a question. P C Yaklac.adua Mallik.U4Juna Pra- 
SAOA Naidl' Bahadur v. liiiNDu Chintala Scbuayya, 
(1925) A.I.R. (P. C.) 171 (P. 0.) 196 

-, Poioers of—Competency to examine findings 

of fact, concuri'ent — Practice. 

If in an appeal to His Majesty in Council it 
appears that underlying lindings of fact there are 
questions of law on which the lindings proceeded or 
that there is a case that the Judges misdirected 
themselves, then the rule as to concurrent findings not 
being the subject of appeal to the Privy Council 
does not apply to the examination of such grounds 
of law. P C Tilakdhari Singh tv Kesho Pr.\sad Singh, 
48 M. L. J. 611; 6 P. L. T. 349; (1925) A. I. R. (P. C.) 
122; 2 O. W. N. 403; 41 C. L. J. 386; 3 Pat. L. R. 114 
Civ.;L. R. 6A. (P. C.) 109; 27 Bom. L. K. 819; ii925) 
M.W.N. 403(P. C.) 103 

- , Powers of, whether a Court of criminal 

appeal—Interference in criminal matters. 

The Privy Council is not a Court of Criminal 
Appeal. Where there has been evidence before the 
* Oourt of Appeal and the Court of Appeal has come 
lo a conclusion upon that evidence, their Lordships 


Privy Council— coDcId. 

Avill not disturb that conclusion. They will only 
inteidere in cases tvliere there has been a gross mis¬ 
carriage of justice and gross abuse of the forms of 
legal Tirccess. P C Begu r. Kmpkror, 18 M. L. J. 643; 
2 b. W. X. 117: 41 C. L. J. 437; 27 Bom. L. R. 707; 3 
Pat. L. K. 95 Cr.; (1925) A. I. R. (P. C.) 130; 6 L. 226; 
23 A. L. J. 636; (1925) M. W. X. 418; 26 Cr. L. J. 1059 
(P. C.) 3 

- Practice-Interpretation of Orders in Council 

- Procedure. 

(lenerally speaking it is no part of the functions of 
ibeir Lordships of the Privy Council to interpret 
Orders in Council Avhich have been already made 
unless they are brought before them in the ordinary 
wav upon appeal. P C Inre Pragdas Budshbn, (1925) 
A. I. R. (P. C.) Ill 174 

Probate and Administration Act (V of 1881), s. 
50 — Letter.-! of Administration, revocation o/— Mis- 
rrprcsenlation of date of death of deceased in ap¬ 
plication for grant, effect of—Discretion of Court. 
The power given to the Court by s. 50 of the 
Probate and Ailministralion Act to revoke a grant of 
tiie Letters of Administration is a discretionary one. 

The fact tliat an application for grant of Letters 
of Administration misrepresented the date of the 
death of the deceased is not sufficient to entitle the 
Court to revoke Letters of Administration which 
have already been granted. R Manna Auu Bucker v. 
Hkk Bee. 1 Bur. L. J. 73; (1925) A. I. R. (R.) 236 614 

-— 5 , 50 — Letters of Administration — Revocation, 

application for—Applicant not qualified—Appeal 
Objection, whether can be taken. 

Where a grant of Letters of Administration is revok¬ 
ed by the Court on the application of a person who is 
not qualiried to make an application for revocation, 
the respondent having taken no objection to the inain- 
tainabilit)' of the application, the order revoking the 
grant cannot he disturbed in appeal unless and 
until it is shown that on the merits it is wrong. The 
objection that the applicant was not qualified to 
make an application for revocation cannot be urged 
for the first time in appeal. L Bulaki Mal v. Shajibu 
Nath, 6 L. 180; (1925) A. I. R. (L.) 428 8 9 6 

-s. 61. 5ee Slccessicx Cektificatr Act, Ihoyr 

S..25 . 

Procedure— Decree set aside—Original proceedings, 
whether can be revived. 

Where a final order in a litigation is set aside 
the proper procedure is to restore the original 
proceedings. 

Plaintiff obtained a decree for sale of certain pr^ 
perlies on the basis of a mortgage against the defend¬ 
ants. The defendants subsequently instituted a 
suit for a declaration, that the decree was not bmd- 
ing on them for the reason that they were minors a 
the time when the original suit was brought ana 
were not properly represented in that suit, i d 
declaration was granted and the plaintiff subsequent y 
made an application to the Court which had passed tn 
decree in the mortgage suit that the naortgage sui 
be restored to its original number and re-trie 
as against the defendants. This application was 
granted and the defendants went up in revision: 

Held, that the order complained of was a 
order under the circumstances of the case and jnoui 
not be set aside. O Zubaba Begam v. 1Uashu(1 


Vol. 88] 


GENERAL INDEX. 


\U7 


Promissory note, suit ‘•n-OnxI (I'lrcfucnt that 
amount shail not he paniihlc till eertain ueeounts 
have been gone inti')--l'h'iiUnce. ichelher 
Kvidence .U’t (/ of IS7J\ .s-. ‘.L‘. 

Plaintift' svicd (Iof«‘ndants on a i>romi<sory 
Defendants udmithHl exoi-ntion of the not.- Imt 
pleaded that vmdoj’ an oral aixreement wliioli was 
subsequently eniliodiod in a wiitton inslnnnenl, tlio 
amount of tlio juM-note \v:is not payabh- until tin* 
nocouuts of a oertuiii i'artni'rshii>, for the biisiiuss of 
which plnintitf luul provided tlu- money, Irul been 
settled. The Trial Court held that the written in¬ 
strument which was signed some days after the 
promissory note ha<l bet-n executed, oonld not have 
retrospective eflect and that defendants could not be 
allowed to imn-e that the amount was given for a 
partnership ueci)unt us laiil down in the written 
instrument: 

Held, that the finding was nut sutrieient to exclude 
evidence to prove the oral agri*emenl alleged by the 
defendants which had been entered intt> prior to the 
written instrument, subject, however, to the admissi¬ 
bility of sucli evidence having regard to the provisions 
of 8. 92 of the Kvidence A<'t. R D. K. L.vi.hia r. H. 
M. Bhakadwaja, 4 Bur. L. J. 38; (19251 A. 1. 

256 . 336 

Proof of documents—Mortgage. t>ee .Moini.Ai.K 

158 

> —. Kewspapei", content.i of, adinissil>ilit!i of- 

A mere production of a newspajier is no proof of tlic 
truth of its contents. A statement contained in a 
newspaper \mless specifically i>roved as having I'cen 
made by a particular iiei-son can only he treated as 
an anonymous stulement anti merely ^ 

.consequently inadmissible in , V b, 

SiNOH V. EsirHiioR, (1925J A. I. K. (L.J -U; 1 L. - 
538; 2CCr. L. J. 1078 ,, c 

Provincial Insolvency Act (II of 1907), s. 36 - 
Transfer by transferee of insolvent, whether can b< 

cancelled. , , . . / ion? 

Section 36 of the Provincial Insolvency Atd of 190< 

gives no power to the Court to cancel a transfer “ ' 

by a transfer of the ^ brnuA r ^ 

Nanak-Chanu Dal'latram, tl92ol A. I. K. tD-. 2Jj. -^L- 

Provincial insolvency Act (V ?® 20 ), s. 6-Ac( 

of insolvency—Furchasing goods p’um one J'cdd ^ 

and paying oft others- Ceasing to prosecute business 

with vigour, ivhether act of iruiolvcncy. 

The (acts that a retail seller o «o«ls has e" 
purchasing goods from one creditor and 
selling them in retail and using the sa 

pay off the other creditors and that he 

keeping up his accounts for some time p. ' 
ceased to carry on his biisiiiess witli vigoui do not con 

sSc an act o‘f insolvency within j^au 

of the Provincial Insolvency Act. A ,i^; . (iy>5) 

Kishrn- Dass, n A. L. J. 536; L. K. b A. 41o Civ., 

A. I. li. ( A.) 584 effect 

of property in Receiver, whether a^ecled- Iletrs f 
insolvent, rights of. . Act the 

Under s. 17 o( the Provineia ^'^h-ney 

death of a debtor does ^peessary for the 

proceedings so far as ma> be jjje 

realisation and distribution of t p I .• of 

debtor. Consequently the vesting of an 

the insolvent in the Keceiv er death 

order of adjudication holds -e remedy 

of the inaolvent and the latter s 1 eus haa 

against the Receiver other words tljoy 

^ against the insolvent himself. In. otner norus 
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arc. if s,. ailvised, at liberty to bring a suit to 
.slinw fbat till- iusulveiit's delits wcr<i tainted with 
immorality or weri-otiicrwisc ii'.l binrling upon llicni. 
Hut in other rcsi»cets tlie death of llie insolvent <locs 
not affect llte insolvcuev iu-ocec‘(iini;>, L (Iok.m, Sinoii 
r. Sinv Kam, (192.5) A. 1. ll. d,.' 1 L C. 550 558 

- - SS. 28, 78 Insnlccncij Secure.it - • 

Leave, to sio- 'tiid execute -Leuee not miiiled of- - 
Aiiiiulmeiit of tiiljitiliciidoii - ICxeciition of ilecrce-■ 
Liiiiiliition - Leriod between adjudication and nnnul- 
iiieiit, whether cun be deducted. 

Wlieiv permission is "iven to a .seeurcil creditor 
under s. 28i2i of tlie Pruviiiei:ii Insolvency Act to 
sue and execute luit the permission is subjeet to con¬ 
ditions wliii'h make it impossible fur the creditor to 
execute the decree olitained by him, the permission is 
iiieffVetual to exclude the unfettered (.j)eratir>n of s. IN 
of the Act and the creditor i.s entitled under the pro¬ 
visions of that section to deduct from the {iLudod of 
limitation allowed for tlie cxeeutioii of tlie d«‘erec tlie. 
}(eriod between the adjudication and the annulment. 
A Mri.cMAND V. U-UAi'iiAR, il925i A. I. K. (A.) 735; 2:> 
A. L. J 975; I- K. 6 A. 585 Civ. 544 

__s. 28 (2), (6)—’Creditor", meaning of 

■'Keulise", meaning of. Sec Puoi i.vcial I.xsulvancv 

Act, s. 53 934 

_S. 28 (3)—Insolvtncy—Bond executed in 

favour or insolvent's son -S«n, whether can sue. on 
bond -Insolvent, whether emt he guardian ad litem 
of minor--Suit on hoiid --Consideration, admission 
of--He‘iuiyinent - Burden of proof—Muhammadan 
Raw- loi'ntness, presumption. 

There is no presnmpti<'n of jointness in estate 
between a Muhammadan son and liis fatlier. 

There is no law’ that an insolvent cannot be the 

guardian ad litem of an infant. 

Where a bond i.s executed in favour of a minor and 
lliere is no evitlenee to siiow from whom tlie con¬ 
sideration of the bond proceeded, nor as to whether 
the minor had anv money of his own or not, it 
cannot be .said that the minor is not the owner of 

the bond and is not entitled to sue on It. , ^ , 

Whore there is no evidence to show tlial a bond 
executed iu favour of the minor son of an insolvent 
wis in existence on the date of the order of 
.vinMiicali..ni«issL.d as-iinst the fiitlKM-, ll,,.,e<-an I* 
no piesuiiiptiun ns to tlio (nti.er beniK the reijutc. 
mvne-o( tho bond nnder s. lb (J of h» Provmcal 
Insolvency Act, so as to disentitle the son from 
s in- on the bond. Uven where the property m such 
Tbond is held to have vested in the insolvent the son 
would be entitled to maint.in a sill ton llic l.ond so 
long as the OlHcial Assignee or Receiver did not 

‘“tniere in answer to a suit on a bond the eonsidera- 
♦ • n of the bond is adraittedand re-payments are 
lue»ed tlic burden lies on the defendant t" Kove the 
?e p°a™ents. N M.e.viK lUo v. NCKllASSA.v. A^h 

K. (.N'.) 3i6 2 g_j„ 5 „i,.ent.y Court, power of, to stay 
"^edings pending against in.solvent. Sec Pan- 

VIXCI \L IXSOLVANCY AtT, S. 03 

SS 41 43 -Drsc/iarf 7 e, application for, 

'~^to be made- -Period m-iainatly fixed by Court, 

¥f,e KOT“s!ons"f “!Ts^of the Provincial Insolvency 
. A V,«r,fHtorv and there is no discretion m tlm 
CourUo ™latge ISe time after the expiry of the period 
Sed by the Court tor an application for an order of 

discharge. 
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Under s. H of the Provincial Tnsolvenov Act a 
delator has a complete discretion to ap])ly when lie 
likes f'>r liis discharge provitled that he aj)plies within 
the p'rii>d speriliod by the (’onrt. The woj-d ‘ shaH ' 
in tills section imposes a duty upon the insolvent the 
breach of which involves the consequences pointed out 
in 5. 13 of tlie Act. Pat In re Hama Krish.va iliSRA, 
(10l>5) A. I. R. (Pat.) 35.3; I Pat. 51; t) P L. T. 776 70 


-S. 53 —Vvliinlarif trantifer—Application to 

avoid transfer—Period of tu'o years, computation of, 
from <late </f adjudication or date of petition. 

A person is adjudged insolvent within the meaning 
of s. 53 of the Provincial Insolvency Act on the day on 
which the order of adjudication is made, though the 
elTect of the tirder on the insolvent’s property relates 
hack under s! 28 (7; of the Act to an earlier date. 
Therefore, the point of time from which tlie two years 
mentioned in s. .33 are to be calculated, is tiie date 
when the transferor is adjudged insolvent and not the 
flate of the presentation (tf tlie petition for insolvency. 
B Nagisu.vs Daiivahhai r. Oordhaneias Daiiv.\uhai, 27 
Bom. L. R. 9G7; (l')25j A. I. R.1(B.) 480; 49 B. 730 941 

-— SS. 53, 2 (a), 4, 21, 28— “Credi/or" in s. 2S 

(a), meaning of —" Realise" in s. dS (6'), meaning 
of—Insolvency Couj'f, power of, to stay proceedings 
pending against insolvent—Mortgage suit, whether 
affected by order of adjudication—Applicatifni 
under s. >3 to avoid transfer, udiether ousts jurisdic¬ 
tion of Civil Court to proceed with mortgage suit — 
Jurisdiction. 

There is no provision in the Provincial Insolvency 
Act empowering an insolvency Court to stay pro- 
ceediogs pending against an insolvent before that 
Court or in another Court subject to the superinten¬ 
dence of that Court. Section 29 of the Act, however, 
gives power to the Court before which a suit or 
other proceeding is pending against a debtor to stay 
the proceeding or to continue it on such terras as 
the Court may impose on proof that an order of 
adjudication has been made against the debtor. 
The word "creditor'’ in cl. (2; of s. 28 of the Pro- 
vinciel Insolvency Act means only a creditor as 
defined [in s. 2 (a)ot the Act and does not include 
a secured creditor. 

The word "realise" in cl. (6) of s. 28 of the 
Provincial Insolvency Act must be understood in the 
ordinary sense of a secured creditor realising his 
security by suit. 

The right of a seem ed creditor either to commence 
a suit on his mortgage or to proceed with such suit 
and after he has obtained a decree to proceed with 
the execution of his mortgage decree is not taken 
away by the admission of an insolvency petition, or 
by the adjudication of the mortgagor as an insolvent. 

An Insolvency Court is the proper Court for 
considering whether a transaction is bad under s. 53 
of the Provincial Insolvency Act. An ordinary 
Civil Court would have power to declare a mortgage 
void under s. 53 of the Transfer of Property Act, but 
it cannot make such a declaration \mder s. 53 of the 
Provincial Insolvency Act. 

It does not follow that because a transaction is 
void under s. 53 of the Provincial Insolvency Act, 
therefore, the mortgagee has no remedy against the 
mortgagor. The transaction under s. 53 is only 
voidable and not void, and until it is set aside it is 
good against the mortgagor. It is only in the 
interests of . the general body of creditors that a 
(nuisaotion which is good against the mortgagor is 
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set aside under s. 53 of the Provincial Insolvency 
Act. The jurisdiction to set aside a transaction which 
is good against the mortgagor but not good against 
the general body of creditors is an exclusive jurisdic¬ 
tion of the Insolvency Court. But'that does not take 
awaj* the jurisdiction of a Civil Court to proceed 
witli the mortgagee’s suit to decree. 

A mortgage which is voidable under s. 53 of the 
Provincial Insolvency Act is only voidable to the 
extent to which the property transferred is necessary to 
satisfy the creditors of the insolvent. 

No Court has power to sell the property of an 
insolvent if it is vested in the Official Receiver 
-e.xcept the Official Receiver himself. 

The Official Receiver's right to proceed under s. 53 
is not taken away either by the institution of a suit 
by the mortgagee or the passing of a decree in his 
favour or even by his realising the amount due to him 
by the sale of the property, for the Official Receiver 
could apply to the Insolvency Court for a declaration 
that the transaction is void and if he succeeds, the 
property of the insolvent would vest in him before 
sale in execution of the mortgage-decree. If the 
property is sold to a bona fide purchaser for value, 
before the Insolvency Court passes an order under 
s. 53, the Orticial Receiver would be entitled to 
proceed against the amount realised by the mortgagee 
in execution of his mortgage-decree. 

Under s. 4 of the Provincial Insolvency Act, the 
Court is given wide powers to try all questions 
which it may deem expedient or necessary to 
decide for the purpose of doing complete justice 
or making a complete distribution of property. 
Though the Insolvency Court has such wide powers, 
neither s. 4 nor any other section of the Insolvency 
Act takes away the jurisdiction of the ordinary Civil 
Court to try a suit instituted by a mortgagee against 
the insolvent. The scheme of the Act is to exempt 
the secured creditors from its operation unless 
they choose to come in under s. 47. This does 
not mean that a mortgage cannot be set aside as 
being void under s. 53. Similarly, the jurisdiction 
given to an Insolvency Court under ss. 53 and 54 
cannot take away the jurisdiction of the ordinary 
Civil Court to entertain a suit at the instance of a 
mortgagee, or proceed with such a suit already 
instituted by reason of the pendency of the insolvency 
proceedings. 

Per Wallace, J .—"Where the secured creditor of an 
insolvent brings a suit against the insolvent to realise 
his security and the Official Receiver is made a party 
to that suit as representing the insolvent he does not 
carry into that representation his character as 
representative of the creditors. The decree in the 
mortgage suit, if in favour of the mortgagee, will still 
be enforceable except so far as the proceedings 
under s. 53 have debarred him from recovering the 
whole of the proceeds for himself, and if, for example* 
in the proceedings under s. 53 the Court finds the 
alienation good to any extent, and upholds it to that 
extent, or rather does not challenge the mortgage 
right to that extent, then the mortgagee will berome 
a creditor of the insolvent estate on the foot of hie 
mortgagee to that extent. If the mortgagee’s smt _ib 
dismissed, then the property vests in the Officiel 
Receiver who is on record in his suit as representative 
of the mortgagor. Similarly, if the prpewdings ^ner 
s. 53 are dismissed, the mortgage suit is 
if they are upheld, the mortgagee’s rights 
mortgagor are subject to the result of the oroeg 
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ftgainat him under s. 53. The two Courts are in fact 
deciding different questions in relatinu to dilTori nt 
parties and there is, thi‘rt‘h>ro, no question uf eun- 
current or conflicting jvirisilietitm on the same p'^iut. 
M OfFICI.VL HbCKIVF.K OoIMBATOUK V. PALNlSWAMf 

Ohrtty, 49 M. L. J.L’03; (19:h5) M. W. N. 07-^ tl9i>5) 
A.I. R. (M.n051; 48M.750 . 934 

_S. 75 0 / crops at inMaiuy 

of creditor— Ordtr reUasiiKj cr(qjs----l/qj*u/ -Credi¬ 
tor, whether person aijijritived hij order. 

Certain crops were attached by a Kcceivor in 

insolvency at the in.stanee of a creditor of the estate 
of the insolvent, The crop.s were claimed by the 
respondent and the District Judge decided on 
evidence tliat they were sown by tlic respondent and 
belonged to him and he directed that the crops sliould 
be released. On appeal by the creditor. 

Held, that the creditor was a person aggrieved by 
the decision of tlie District Judge within tlie meaning 

ofs. 75ofthe Provincial Insolvency Act ami ua^ 
entitled to maintain the appeal. A Niauak r RAy.ii 

Lal. 23 A. L. J. 503; (1925) A. I. R. tA.) o49; L. R 6 
A. 463 Civ. 

Provincial Small Cause Courts Act (IX of I SS^. 

S. 17— Ex parte decree, application to 
Full security given—Amount of ' 

rectiy, effect of-Cashsecurity. deposit of 
An narte decree was passed by a Small Cause 

Court against the defendant, the 

which Ava^ Us. 540. Defendant applied undti ‘ 

tbe Small Cause Courts Act to set x p. e 

decree and at the time of presenting 

filed a bond bv which he hypothecated a l‘<? 

he asserted wa.s worth Rs. 4,000 

performance of the decree, but in 1 IP . | £ 

mentioned the decretal amount as 

Rs. 540. The Court made an bv 

should be verified but befoie ste] ^ 

the Court to verify it, the defendant paul m casJi 

Court the full decretal amount as , -.i jjj,. 

Hew, that the defendant >-> 

Kts Ac\ inasmuch as he gave JaJe ' a 

decretal amount and the mere fa ammint 

mistake in stating in his appheat on hat t amn 

of the decree was Rs. f ven secimU 

affect the fact that £ g.,i,sennentiv deposit- 

tbanwhat was due. and that b.N s | j Court 

ing the amount in Court, he m • Azmatullah 

the trouble of further verifica ■ - 

Khanv. Ahmad Ali. 23 A-I-/]-581 
Oiv.: (1925) A. I. R. (A.) 379; 4/ A. /28 

_g, 35_Civii Procedure Code (Act V of lOOSl 

s. 2i—Transfer of Small Cause 

Successor not empowered J . Subordinate 
value-Sun transferred to whether 

Judge-Procedure -Subordinate 

empowered to fry suit Court was dis- 

A suit instituted in a bnm I Caiise oou 

missed after trial but the to the Small 

in revision and the suU was remanded t 

Cause Court for fresh tnal- In 

Judge of the Small and his successor 

suit originally “ its of the value of this 

was not empowered to tri su thereupon 

particular suit. The Court of a Subordinate 

transferred this suit to the C 

Judge who tned it m a 

eventually dismissed it- On re 
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Held, that after remand from the High Court the 
.suit was a .suit in a Small Cause ( Vuirt and had been 
withdrawn from that Court by the Disti'iet Judge 
untlor s. 2! (1 1 (61 of the C. P. C., and, consequrntty, 
the Court to whioh it was transferred was by virtue 
of el. (4) of s.24 invested with Small Cause Court 
powers with regard to that .suit, 

rnderthe Provincial Small Cause ('ourts Act a 
Small Cause ('ourt is establl.-ihed first and the Judge 
of that Court is appointed afterwards. The Court, 
therefore, does not cease toexi.st if,at any time, tiiero 
is no Judge to preside over it, and suits can be 
instituted in the Court even if lliero he no Judge 
appointed for the lime being and suits so instituted 
would remain in the Small Cause Court until they are 
withdrawn from it. L Joui Pkusuau r. Ajiia Haksu, 
(1U25) A. I. U. (Ld 561 139 

S. 35 -Civil Procedure Code (.Icf V of J008}, 


s. 'J!>-Suit i?i 6 d/f»/t’d ia a/ui evidence lecorded by 
Small Cause Court—Decision by Court not having 
powers of Small Cause Co«?-r-.Ippcu/, whether lies 
—Evidence, failure to record in full—Irregularity. 

A suit was originally instituleil in a Small Cause 
Court and the evidence was recorded by that Court. 
The Presiding Ofiicer of the Court ceased to liave 
jurisdiction over tlie case and it was taken up 
bv iiis successor who had no Small Cause Court 
powers and was tried as an ordinary suit; 

^ Held (p that the omission of the olficcr who decided 
the suit to record the evidence over again as in a 
ren-ular suit was an irregularity to which s. 99 of 

the 0 P C. aiiplied and which could not be made a 
ground for setting aside the decree unless it liad 

affected the decision on tlie merits; , 

( 2 ) that in view of the provisions of s. .b of the 
Provincial Small Cause Courts Act the ileci.sion in the 
suit must be treated as one given in a regular suit 
niifl \V‘1S ODCIX to Upp 6 <^l« A pAylU I LI.AH l\ HfK>fAT 

?',l'h 2?r L. 527; (l'.)25) I- K. 505; L, H. 0 A. 

478 Civ. ®61 

_^ Sch I! Art. 8 —Co«/r«ct to extract lakh 

'from trees' money payable under, whether rent- 
'^nitto recover money under suck contract, whether 

engnizahU by Small Cause Court 

\ contract for the extraction of/uH from trees is 
of t'lMialureof a license and is not a lease, i\o 
interest whatever in the trees passes under such a 

r 1 : tre™ TlTe contract ia atrictly limited to tl.c 
par icular purpose for which it ia give,, A .anit to 
recover monev payable under suclr a contract is iiot, 
f f.a.i 1 iuit to recover rent within the moaning 
8 of Si nto the Provincial Small Cause 

\Pt and isnot excluded from the cognizance 
Cm.se Court. O Inoo v. Xhhal Khav, 2 O, 
“n"' 319; fa O. L. J. 328; (1925) A. I. R. (0.) « 

sch H Art. 13-Suino recover s/iare in al- 
"hwance for kulkarni watan. nature of-Suit of 

Small ^^X^alnUff to recover from the defendants 
^Van aTwance received by the latter from 
his share of respect of the commutation of a 

sub for the recovery of money 
kuljmrni^ ^ by the dcf.ndants for the plaintiffa 
had and • - ^ ^ ^yithin the purview of Art. 113 

the Provincial Small Cause Courts Act. 

Su^ a suit irtherefore, a suit of the nature of 9 
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Provincial Small Cause Courts Act-concld. 

Smoll Cause. B Govind V.vsri'Eo Kulk.vrxi r. Xar\ 
v.\N- Bai.w.vnt Krr.K.ARNt, 27 Bom. L. K. 627; A. 

I. K. B.) 43') 668 

--Sch. II, Art. 31 -Civil Procedur* Code (Act 

r i)f i'JifS), s. to recover damages for 

xcroH'jtul act done in respect of immoveable property, 
nature of--Sinall Cause—Appeal, second, whether 
lii s. 

A Miil to recover tlie value of the h's.s eau.sed to 
the plaintiff In'the wrongful act of the dcfeiulnnt in 
respect of immoveable proi)erty is not a suit for the 
protits of immoveable propertv within the meaning 
..f Art. 31 of Sell. II to the Brovincial Small Cause 
Courts Act. The value claimed by the plaintiff may 
be more or less than the i)rotits received by the 
defendant from the immoveable property and it need 
ivit necessarily have any relation at all to those 
profits. Tiie fact that it hajipens to be the same 
does ntA make the suit one for pndits. In sueli a 
ease the flefendant may jiroduc'e liis accounts as 
evidence of the amount of the jirotits he had received 
hut that is entirely at his option. He may. if lie 
chooses, withhold that evidence and’allow the infer¬ 
ence to be drawn that if it were put forward it 
would go against him. Such a suit cannot be called 
a suit for an account within the meaning of Art. 31 
and is, therefore, a suit of a small cause nature and 
if the value of the suit is less than Us. 500 no second 
appeal is competent. 

In order to bring a suit within the purview of 
Art. 31 of Sch. II to the Brovincial Sinall Cause 
Courts Act. the jilaintiff must demand an account and 
the def<*ndant must be bouiul to remler it if the suit 
succeeds. N Bac.a P.vrtL r. IsiiwAUUAS, 21 X. L. H 18; 
,1‘)25) A. I. U. fN.) 327 876 

-- Sch. II, Arts. 35 (li), 43 (a;— .ShU tore- 

cover value of property made over to defendant, 
whether co(fnizable by Small Cause Court. 

A suit to recover the value of properly made over to 
the defendant which the latter lias failed to return is 
not excluded from the cognizance of a Small Cause 
Court, especially where there is no allegation in the 
plaint of a criminal offence having been committed by 
the defendant with regard to the property in dispute. 
0 Hira Lal V. Manual Dei 511 

Public Gambling Act (III of 1867), ss. 3, 4— 
Extension of Act to certain area—Persons found 
yambling beyond that area, whether guilty. 

Where the Public Gambling Act has been extended 
by Government Notification to a certain area, one of 
the boundaries of which is the bank of a certain river, 
persons found gambling in a boat away from the 
bank which has been described as the boundary of 
the area notified cannot be held to have been guilty 
of any offence under the Act' A Kashi Nath v. Km- 
PEROR, 23 A. L. J. 4»7; (1925) A. I. R. (A.) 518; L. R. 
6 A. H4 Cr; 26 Or. L. J. 1061 5 

Punjab Limitation (Ancestral Land Alienation) 
Act (1 of 1900), Art. 1—Surf to challenge aliena¬ 
tion- Limitatioji, commencement of—Mutation effect¬ 
ed not in name of vendee but in name of pre-emptor, 
effect of. 

The limitation for a suit which falls within 
the putA’iew of Art. 1 of the Punjab Limitati<*n 
(Ancestral Land Alienation) Act of 1900 begins to 
run from the date of the attestation of mutation, 
and it is immaterial that mutation was not effected 

the name of the original vendees but was effected 


Punjab Limitation (Ancestral Land Alienation) 
Act— concld. 

• 

in the names of persons who had obtained a decree 
for pre-emption in respect of the sale and who had 
]jecn substituted as vendees in the place, of the 
original vendees. L Kishan Singh r. Sunder, (1925) 
A. 1. R.(L.)301) 80 

Redemption of Mortgages (Punjab) Act (ll*of 
1913), s. 12—Limitation Act (IX of 1908), Sch. I, 
Art. 14—Application to redeem mortgage—Collector, 
order of, wlicthcr conclusive—Suit to redeem mort- 
gagi> brought inor^' than one year after Colleclor’a 
order, whether maintainable. See. Limitation Act, 
1908, Si'll I. Art. 11 945 

Railvyay Company- Carriage of goods—Risk Note 
Form "li " - (joodssent in waggon sealed with paper, 
string and wax -Loss of goods—Wilful neglect. 
Where a Railway Company is aware that over a 
certain section of their line it is a common incident 
for seals of waggons to be broken and goods to be 
stolen therefrom, it is guilty of wilful neglect in 
sending a waggon over a long section of the line, 
where the train wmiid have to liMvel at night and. 
stop at all sorts of sidings sealed only with paper, 
string and wax. Where in sucli a case the seals are 
lu'oken and the goods are lost, the loss must be 
ascrilied to the wilful neglect of the (Company. A 
Bai.r.vm I).\ss F.ikir Chanii V. G. I. P. Rv., Co. L. R- 
6 A. 340 Civ.; 23 A. L. J. 645; (1925) A. I. R. (A.) 562:. 
47 A. 724 559 

- Can-iage of goods—Risk Note, Form H~- 

"Loss of complete package," meaning of—Bags 
delivered empty—Liability of Railway Company — 
L'nreasonablc delay in delivering consignment — 
Damages, whether can be claimed. 

The expression ‘‘loss of a complete package" in Risk 
Note, P'orm H, means the loss of both covering and 
contents and there can be no loss of a complete 
package if the Company delivers the bags in which 
the goods were packed even though they are empty. 

Loss caused to a consignor owing to unreasonable 
delay on the part of the Railway Company in deliver¬ 
ing the goods consigned to it for carriage and not by 
reason of any loss, destruction, or deterioration of the 
goods themselves, is not covered by the terms of Risk 
Note, Form H and the Company is not protected by the 
terms of the Risk Note from liability for such loss. 
N Bengal Nagi’i'r Railway v. Dillu, 21 N. L. R-78- 
(1925) A. 1. R. (N.; 350 2 91 

Railways Act (IX of 1890), ss. 68, 112 (a). See 

Penal Code, 1860, s. 420 524 

--S. 72— Rules framed under Act, r. SIt-A-- 

Goods ctjnsigned for carriage. -Non-compliance with 
r. dV-1 —Loss of goods — Negligence—Liability of 
Railtvay Company. 

Plaintiff consigned certain goods for carriage to me 
defendant Railway Company and instead of the goMS 
consigned the defendant Company offered someomer 
goods to the plaintiff of which the plaintiff declined to 
take deliver)'. The plaintiff thereupon sued the 
defendant Company for the value of the goods lost and 
it was found that the loss of goods was due to the 
negligence of the sen'ants of the Railway romrs^nr' 
It was also found that r. 34-A of the rules framed 
under the Railways Act had not been complied witn 
by the plaintiff : , ... 

Held, that the failure of the plaintiff to comply 
r. 34-A did not absolve the defendant 
liability iir respect of the value of the goods whicn hat* 
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Railways Act— concld. 

been lost owinp to the ncRliscnce of the Company. _B 
Hart Ramachandka Nav.m{f i-. C, I. V. R. Co, 

A. 1. R. (B.) lyo 

——S.122— entry," ichat is—Inleudimj 
passenger enteriuo jiliitforni without ticket-0 fteiiee 
--Interpretation of Statutcs-Penal provision in 

special Statute. , ^ i-. . 

Unless a person has made an “unlawful cntiy upon 
Railway premises he cannot be brouglit within tlu- 
nmvUion ofs. l22ilMof the Railways Act. 

^ Tho word “unlawfur’ in s. 122 of the Railways Act 
means contrary lo the law laid down in tlie Act. 

An intending passenger who enters upon a Railu.i\ 
platform in anticipation of purchasing ij tn-ket, 
Cvfullv upon the platform. If the Railway stall 
however orders him to leave tlie platform, his refiisa 
to do so would possibly make him a trespasser, and 
heluld'beexp'elled by ^oree, but he .umot be hc^^^ 
to have committed an ollencc undei s. 1-- ot me. 

® A pSadri'ovisiou iE St.tnte which i. of a spccml 
„„tule“nd'not a pcu.l Statute i" j 

interpreted 'vi‘'^grea^ouu .o.u Pat Meu t U 
V. Kmperor. C P. U. i- ' 522 

26 Cr. L. J. 1162 

- eicencut suit under the 
Rangoon Reit Act 1020 are reepured 

r r Of 

3 Uur.L. J.67; tl921) A. I. R. (R )-1' 

Registration Act (XVI of 1908,_ s. 2 (6J,j9.- 

Contract for sale of n t" ^ \li„,nra)Hlinn of notes 

whether re,,uiree regtstral,on-.ilemn,a,Hltun oj 

of agreement, whether registrable. 

A contract for the f;*;; i^a 

SldtritSard to movea.de property only and 


ll')l 


Registration Act— contd. 



47 A 738 

_S 17 -EguRaWe mortgage-^Record of tmn.- 

action-Regwirafion, aTA^nced by a bank 

A certain sum of inonej certain property 

to a debtor for the the property was 

on the understanding ^ additional security 

purchased it^ would be of this arrange- 

for the bank’s advances^ property after it was 

raent the title-deed of t e manager of the 

purchased was handed ^ letter to the manager 

bank and the debtor also g^ agreement which had 
containing a record of u e 

been made between the parties. the bargain 

Held, that the leUer did not c^nstimt 
between the parties tjeen completed and 

transaction which had ^ 

that consequently, it did not requiie b 


rc(Hs(rau(Hi. 

Such right is only a spes siiceessionis-, luuicc such a 
do'-ument is not compulsorilv registrable. L Ci/kiiiui 
r. Lachhuan-, 1 L. C. 41)2; (11125) A. I. K. (L.)3ll; 6. L 
87 550 

_SS. 17 (1) (d), 49- Evidence Act (/ of ISTJi, 

A-. lit: - Lease nxing ycarhi rent, whether requires 
registration-possession, nature of, determination of 
-Lease, unregistered, whether maybe referred to -- 
Landlord and tenant Estoppel. 

A lease which fixes a yearly rent paviijile every six 
months, ivipiircs registration under s. 17 (U 
Registration Act. 

An unregistered lease which requires regi.stration, 
although inadmissible in evidence under s. 41) of tlie 
Re'Mstration Act, may be referred to _ m order lo 
determine the. nature of the defendants po.ssession, 
and where the lease shows that the posses.sion is 
that of a tenant under the plaintiff, neither the dcfciul- 
ant nor persons claiming through liiin can be per¬ 
mitted to denv the title of the jilaintilT under s. Ill) 
nf the Kvi.ie'iioe .Vd. L An McHA.UM.in J^havk.ir 

Da>, (1L. 31D; B R 

__gg^ 34 j ^5 —Evidence .-let (I of }t>72], s. 9<) 

' -~^ale-decd erecuted by vendor through attorney-- 
Admission of execution through another attorney 
-Hcnislration, validity of --E.recutant , meaning 
of - Document dll years old -Presumption as lo cxe- 
ciilio/i and attestation and authority of attorney. 
irorder to provide for the costs of an admiiiistra- 
tion suit the Court made an order in the smt foi the 
l^Ie 0 such portion of the properties comprisca m the 
\ be necessary for the purpose of jiaying 

estate as mi„h ^ the decree and diivcted that 

the costs i . > l)e conveyed to the imrcliaser )>>’ 

1“^ rt s -s uul ■ iKe Will uf Ihu deceased. 

Tirie:J ed w:s executed by U pe.soually and by /; 
b ht Voustituted attumey J, but the pewet-of- 
• nnt]u,n-/in" J to execute the sale-deerl on 

f "a'lTof ' as llnr protlueed. When the .lend wa.s 
behalf of Pxecution was admitted on 

presonted foi to ,.,,pv of liis wlio had been 

'''■V‘'-ir,’ndmif extul.on by a duly e.xeeuted 
ittornev which was produced. During the 

po«ei-of ;itt ine one of the 

pendenci ‘ , ,, y^ih had e.xeeuted a mortgage 

title and^ tj,, ,,tate More than 

of his execution of the sale-deed the plaint- 

:«) years aftei th ■ ^ the vendee under thesalc- 

iffs who were he sons o I 

deed propose^d ^1 

pUintlffa to the Koparty which their lather had pur„ 

ehased from K and P''”;'"'® 

.}( of the Kvidenoe Act that every signature 
uud’.rs.'JOot mej. ^ sale-deed which 

and every ^jj^e handwriting of any jjartnml.ar 

purported b) b-^ person's handwriting and tliat the 
7" , d dv eSed and attested by the per- 
fons by'thomit purported to have been executed and 

attested; „ circumstances of this parliculnr 

cas?it wL only rcLomible to presume that /I obeyed 
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Registration Act— contd. 

the orders of the Court and carried them out by 
nnthorizing his attorney •/ to execute the sale-deed on 
liis behalf au'i that it should be presumed not only 
that the deed was executed lyv B's attorney by whom 
it purported to have been executed but also that J was 
the duly authorized agent of B to execute the deed on 
his behalf: 

db that if C had appeared personally before the 
Registrar when the document was presented for regis- 
trarioii and had admitted the execution of the deed 
by his dulv constituted attorney -f. that would have 
been a sutlicient compliance with tlie provisions of 
6. oo of the Registration Act; 

f4i that it was. therefore, competent to B to 
authorize some person to api)ear on his belialf Ijefore 
the Registrar and to admit the execution of the sale- 
deed, wliich having been done by a duly constituted 
attorney, the registration of the sale-deed was perfect¬ 
ly valid and conveyed a valid title to the purchaser ; 

' ‘3) that llie mortgage executed by one of the 
beneticiarics under the Will of tlie deceased having 
bem. executed diiring the pendency of the administra¬ 
tion suit, tlie mortgagee took the mortgage subject 
to any ilisposition which might be made, in due course 
of the administration proceedings and that conse¬ 
quently the sale in favour of the plaintiffs'father was 
free from the mortgage and was not affected by it. 

Per Rankin, J.—'Xhe Registration Act deals with 
parties and executants of documents on an ordinary 
common sense footing without contemplating or mak¬ 
ing particular provisions for the case of a man whose 
name by his authority is written by some one else. 

The ordinarymeaningofexecutingadocument issign- 
ing a do'^ument as a consenting party thereto. 

[n the case of a bakalani signature a person whese 
name is put with his authority in evidence of his 
assent to a document is the “executant." of the docu¬ 
ment within the meaning of s. 35 of the Registration 
Act. 

In India the legal estate follows the beneficial 
interest and it is not necessary that an autliority to 
si"n should be in writing. C Monmotho Nath Mi’Kkrji 
vT.’LruN’ Chand Nah.vtta, 2!) C. W. N. 539; (1925' A. 

1.‘k.(C.) 703 33 

- SS. 34, 72, 73, 77 — Rerjistration, refusal 

nf -Appeal, whether lies-Suit to compel registr¬ 
ation—Failure to apply for ex'.cnsion of [time fer 
appearance of executant, effect of—Plea that docu¬ 
ment is not binding on executant, whether can be 
entertained. 

Where a refusal to register a document is based on 
any ground except denial of execution, s. 72 of the 
Registration Act applies and the remedy of the 
aggrieved party is by appeal to the Registrar. If the 
appeal also fails a suit may be instituted under s. 77 of 
the Registration Act. 

Section 34 of the Registration Act does not make it 
compulsory on a party to apply for extension of time 
where the executant fails to appear. It would be 
useless to ask for extension where the executant is 
purposely keeping cut of the way, because by the very 
terms of the section extension can only be given wdiero 
the absencs of the executant is due to urgent necessity 
or unavoidable accident. 

The failure to make a useless application for exten¬ 
sion of time under s. 34 of the Registration Act does 
not affect the plaintiff’s right to a decree in a suit 
brought under s. 77 of the Act. 

]bx suck a suit the plea of the defendant that the 


Registration Act— concld. 

document is not binding on him cannot be gone into. 
O Jw.iLA Sahoy i’. Balabhaddar Sikoh, 2 0. W. N. 
348; (1925) A. I. R. (0.) 445; 12 0. L. J. 506 4 94 

-SS. 72, 73, 74, 77 —Suit to compel registra¬ 
tion, maintainability of — Procedure—Appeal under 
s.72, whether canbe treated as application under 8, 
7.i. 

A document which purports to be an appeal under 
s. 72of the Registration Act and is not verified as 
required by sub-s. (2) of s. 73 of the Act caimot be 
treated as an application under s. 73 of the Act. 

An enquiry by the Registrar under s. 74 of the 
Registration Act is a necessary preliminary to a suit 
under s 77 of the Act. A suit under the latter section 
is not maintainable in the absence i>f sucli an enquiry 
having been made and in the absence of an applica¬ 
tion under s. 73 of the Act. N Ibrahim v. Sl’grabiiai, 
(1925) A. I, R. (N.) 235 149 

Religious Endowments Act (XX of 1863), s. 14— 

Civil Procedure Code (.-let 1’ of lOOS), ss. 9, 92 - 
Specific Relief *lct (1 of l'^77), s. .^2 —Religious 
endowment—Suit for declaraii<m that mutwaili is 
liable to dismissal and has been dismissed for neglect 
of duty, nature of — Procedure. 

Section 14 of the Religious Endowments Act applies 
to endowments created both before and after the Act 
came, into force. 

Reliefs which can be claimed imder s. 14 of tl:e 
Religious Endowments Act are slightly different from 
those which cun be claimed under s. 92 of the C. P. 0. 
The power of appointing a new trustee and of 
framing a scheme for the administration of the trust 
property is restricted to s. 92 only. 

.Section 92 of the C. P. C., is mandatory and the 
reliefs specified in the section can only be enforced 
by resort to the procedure laid down in the section. 
Neither the founder of a trust nor his heirs are 
entitled to sue for the removal of a trustee and the 
appointment of a new trustee, if a breach of trust is 
alleged or directions are required for the adminis¬ 
tration of the trust, unless the procedure specified in 
the section is followed. 

Plaintiff brought a suit for a declarrtion that lie 
being the heir of the founder of a trust was entitled to 
dismiss the defendant from the post of the mutwaili 
on the ground of misappropriation, slackness and 
negligence under the terms of the deed of endowment, 
that, the defendant had committed acts of mis¬ 
appropriation, etc., and was liable to be dismissed 
from the post of mutwaili under the terms of the said 
deed and that he had been so dismissed by the 
plaintiff. 

Held, (1) that the suit as it stood was not one which 
fell within the purview of s. 9 of the C. P. C., or of 
s. 42 of the Specific Relief Act; 

(2) that in essence the suit was for the removal of 
the trustee and for the administration of the trust 
and to protect the endowment against misfeasance, 
breach of trust or neglect of duty by the trustee and 
that consequently the suit fell within the purview of 
s. 14 of the Religious Endowments Act or of s. 92 of 
the C. P. C., and that the procedure laid down in 
those sections must be followed. Pat Diuan Ali 
V. Akhtaki Beouu, (1925) Pat. 194; (1925) A. 1. R. (Pat.) 
544; 4 Pat. 711 103f 

Res judicata. See C P. C., 1903, s. 11 

Revenue papers, Definition of shares of members 
of a joint Hindu family in, effect of. Ste 
Law—Joint PAMiLT 
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RoViSlon — B<:n^al Municipal .U’t illl <>/ ISSlsK 
s. ^J--OrdeT under s-^etion. wlu'llier o;in he based 
on ropart of Subordinate otVn*er- Opportunity to 
pnrliei of bain? heard, abseiu'e of -Order, legality 
of—Revision, wlietlier lies. See Bengal Mi nk ipai, 
Act, 1884. s. 202 862 

5ee Also (ij C. P. C., 1008, a. 115. 

(ii) Cu. P. C.. 1808, S.S. i:i5 to 159. 

SalO Of Goods— of dacumcnt—Cantract 
sptcifying place of deliven/-Goods deslroiicd after 
shipment but 6 e/orc. dcliveni—Propertii, whether 
passes to buyer—Liability of buyer for price of 
goods—Shipment of portion of goods contracted to 
6 c sold, whether pcr/oraiaiiec of contract. 

Plaintiff contracted to sell one tliousaud bales of 
jute to the defendant, shipment to tiike place during; 
certain months. The iQ:oods were to be delivcretl at 
"Buyers Mill-ghat or Pivss-liousc by Rail or Steamer 
and/or Flat." The plaintii! shipped tive hundred 
bales of jute on board a certain Flat and the Bill 
of Lading was made out in tlie name of the ilcfendant 
as consignee. The Bill of Lading was ]>resented to 
the defendant in accordance witli the terms of the 
contract but payment was delayed by the defendant 
and in the meantime the Flat on which the piods had 
besn shipped caught tire before arrival at the plaint¬ 
iff’s Mill-ghat or Press-house and the goods were 
destroyed. In a suit by the plaintiff to recover the 

price of the goods; . . 

ffc/d. ( 1 ) that under the contract the property m 
the goods was not to pass to the defendant until the 
goods were delivered at the defendant s Mill-ghat o 
Press-house and that consequently the defendmit vas 
not liable for the price of the goods inasmuch as tlie 
goods had been destroyed before delivery ana pi^ 
perty in the goods had not passed to the defendant, 
(2) that the contract for the delivery of one thousand 
bales of jute was one indivisible contract and not 
performed bv shipment of live hundred , 

that for this reason also the plamtilT was not 
to recover. C Sadasook Kothabi r. Chaitbam Kvm- 

hiLASH, 29 C. W. N. 808 

--Contract Act (IX of 1872). s 107 -Appropria. 

tion not communicated to buyer 
-Re^sale-Liability of buyer, iee Contract act, 

1872, s. 107 

Ssa Customs Act (Vlli of 1878), s. 20. See 

CIPAL AND AGENT 

Shabalt, position of. Se« Hindi- L,w-Ch.ibitaijde 

ENDOWMENT 

Where kumki land attached to 
Kanara is granted in favour of a 

right previously created b> Jbe ^i,^kumki land comes 
tenant or a mortgagee as regards tnc 

to an end. ; i-md who is let into 

Where a lessee of such L .„pg in possession 

posssssion for a limited term . , jjjg dale of 
of the land ^be statutoiy p of the land on 

his lease and subsequent to the gi^ ^ 

darkkast to the entitled to continue in 

M lessee by prescription and is enm^u 

yopssion as lefsee un-ier t-hc t-rw 


South Kanara - concld. 

Wlmrc a tenant wastes money by floing useless 
things im the land, the landlord would nut be bound to 
pay the amount spent on such fruifle.s.s labour; hut 
where the tenant removes stnne.s or levels the ground 
so as to mak(‘ it ready for cultivation, it cannot lie said 
that all his labour is wast>'d and the land is not im¬ 
proved. M Rama Rau c. Ariu- 924 

Specific performance--D(i»Ki(7ef.'/o?- breach of con- ■ 
tract -Readiness to perforin contract—Repudiutioii 
of contract, effect of—Discretion of Court. 

In order to claim specific performance of a contract 
or flamages for its lireatdi, tlie plaintitT must ]irove his 
readiness and willingness to perforin his own part of 
the contract. 

Readiness and willingness to perform a contract 
imply not only the disposition but the capacity to 
perform the. contract. 

Wlien the defendant has repudiated the contract 
before the tiling of the suit, the plaintiff is absolved 
from proving his reatliness and willingness to perform 
the contract. 

The claim for a decree for sp3citic performance of a 
contract is not a matter of right. The Court has to 
consider the wliole of the surrounding circumstances 
and the position of the parties, and then to consider 
whether it should grant specific performance or give 
damages in lieu thereof, C bUKK L.il Cua.Mabia r. 
Hariram Ookna 737 

Specific Relief Act (I of 1877), s. 13, III. (a). 

.See C. P. C.. l‘J08, 0. XXI, R. 89 693 

_ _s. 15 —Contract/or 5 <i/e o/ immoveable pro-^ 

perty—Vendor only oiciier of part of property- 
Specific performance, suit for—Procedure—Damages, 

purchaser, right of, to recover 

Defendant agreed to sell to the plaintiff an undivid¬ 
ed plot of land owned by himself and a stranger who 
subsemientlv declined to join in the sale. Plaintiff 
brought a suit for specific performance of the contract 

and in the alternative for damages : , , . 

Held (Dtbat the case was governed by the provi¬ 
sions of s 15 of the Specific Relief Act and that plaint* 
iff could be granted a decree for the specific perform¬ 
ance of that part of the contract which related to the 
Xre of the property owned by the defendant, provided 
thenlaintiff was willing to pay the entire purchase- 
moiiev and to relinquish alt claim to further perform¬ 
ance and all right to compensation for he deficiency ; 

1 - 7 ) that if the plaintitT was not willing to accept 
snec tic pei-formance on these terms, he was entitled to 
Recover damages from the defendant for breach of the 
Contract. L Sita Ram v. Balk.shen, 2 L. C. 9; 6 L. 221; 

(1925)A.I. R-CW-iSo ^72 

_S 41—Alienation of minoi’s property by un- 

pm'^ty-Re^fund! c^an directed-DiscreLn 

of Court. |« min™ C jaos, s. 92 ,^35 

fi 5 S-Co-sharers-- Pissession of one co- 

-^~,.Z'l„juuction to restrain co-sharere from enter- 

(vh ".“'iheetTush-o use,- of a .lot of land h.v a 00 - ^ 
.''beiein ^ with l>y other co-sharers, a 

oi i^Bunedijn should not bo granted agnmst 
perpetual mi t injunction should bo 

the latter and the which the lamiiemans 

limited to Jb® of the plaintiff. LO’ajja Si.uit 

A, I, ll (I..) 333; I L, 
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Kv'DIAN CASES. 


Stamp Act (II of 1899), s. 12 — Stamp on. pro-note, 
cancellation of—Cross-mark, whether operates ns 
effectual cancellation. 

Under s 12 of the Stamp Act it is not essential that 
in order to cancel a stamp a person must fjo tlie 
length of either writing his name or his initials 
thereon. So long a.s he makes it obviously apparent 
on the face of the stamp that it has once been used, 
it appears he has done all that could reasonably be 
e.tpected of him and all that is in fact required by the 
f2 3tion. 

Defendant who was illiterate and use<l a cross-mark 
as the ordinary method of his acknowledgment 
executed a pro-note and made a cross-mark on the 
stamp affixed to the pro-note: 

Held, that the cross-mark effectually cancelled the 
stamp within the meaning of s. 12 of the Stamp 
Act. R Kolai Sai V. Balae Hajam, (1925) A. I. K. (R.) 
203; 3 R. 39 933 

Succession Act (X of 1865), s. 190— Karen 
Christians—Applicability of Succession Act 
Karen Christians being Christians of Asiatic de¬ 
scent. are native Christians, and, therefore, s. 190 of 
the Succession Act is inapplicable to them. R Ma 
Nan’ Thu v. Ma Shwe Mi, 4 Bur. D. J. 76; (1925) A. 
I. R. (R.) 233 609 

Succession Certificate Act (Viiof 1889), s. 25 

—Probate and Administration Act (V of ISSI), s. 61t 
—‘Finding in proceedinj to obtain succession certi¬ 
ficate, whether conclnsire in proceeding to obtain 
Letters of Administration. 

A finding as to relationship arrived at in pro¬ 
ceedings under the Succession Certificate Act does not 
bar the trial of the same question between the parties 
jia proceeding for the grant of Letters of Adminis¬ 
tration under s. 64 of the Probate and Administration 
Act. O Misri Lal V. Ashakki Bibi, (1925) A. I. K. 
(O.) 670 612 

Suits Valuation Act (VII of 1887), s. 11, 5 COp€ of 

—Objection to valuation, when' can be taken — Juris¬ 
diction. 

The general rule relating to jurisdiction is that 
neither consent nor waiver by a party to a suit can 
confer jurisdiction upon a Court which lias no inlier- 
ent jurisdiction ; juri.sdiction over the subject-matter 
of a suit can be given only by law. Section 11 of the 
Suits Valuation Act, however, provides an exception 
to the general rule and lays down that a party who 
has not taken objection as to the pecuniary jurisdic¬ 
tion of the Court at the time specified in cl. (a) of the 
section cannot be allowed to dispute that jurisdiction 
afterwards. The object of the Legislature in enacting 
this provision was to insure that the time and labour 
spent by a Court in deciding a case should not be 
wasted if the party concerned has joined issue and 
gone to trial upon the merits without raising objec¬ 
tion to the pecuniary jurisdiction of the Court at the 
earliest opportunity. 

Section 11 of the Suits Valuation Act governs all 
tiases of erroneous valuation irrespective of the ques¬ 
tion as to whether the value of the suit is determined 
by rules having the force of law or any other manner. 
LSardab Khan v . Aisha Bibi, (1925) A. I. B. (L.)290; 
6 L. 105 72 

Surety —Whether a surety can be relieved under the 
Usurious Loans Act (IX of 1919). See Usurious 
Loans Act, 1919, s. 2 (3) (6) 78 

Tariff Act (Vm of 1894), a. lO-Tarifi'(Amend¬ 
ment) Act (IV of 1916), s. 3 (ij—“Duty” and "Tariff 
valuta diftxnctioTi b^twttn^Change in tari^ valuti 

to claim deduotion. 


Tariff Act- concld. 

Tariff value and its taxation is totally different 
from duties and their levying. The former is a 
matter of intelligent anticipation based upon such 
knowledge of price variations as is available. When 
the tariff value has been anticipated contracts are 
made; and when the duty is not changed these con¬ 
tracts take stock of the position with complete accu¬ 
racy and there is no occasion in reason for any 
subsequent re-adjustment as between buyer and 
seller. But duties are in a different position. Their 
rate remains the subject of Government and adminis¬ 
trative action. The parties who make forward con¬ 
tracts are not apprised of such changes, but have to 
wait for budget announcements. It is in this latter 
case that s. 10 of the Tariff Act comes in to declare 
that a change in the duty by decrease, the duty 
having been imposed between the making of the 
contract and the delivery of the goods, may be the 
ground of a claim by the buyer. 

A change of duty amounts to a change in the 
rate of duty and not a change in the total amount 
of the duty brought about by a change in tariff 
values. Where there is no change in the rate of 
dutj’, the contention that a change in tariff value.s is 
constructively a change in the duty is without justi¬ 
fication, and does not entitle a buyer to claim a 
deduction under s. 10 of the Tariff Act. P C Pbobhu- 
DAS i'. Ganidada, 27 Bom. L. R. 855; (1925) A. I. R. 
(P. C.) 157; 49 M. L. J. 43; (1925) M. W. N. 477; 41 C. 
L. J. 618; 52 C. 644; 22 L. W. 250 (P. C.); 30 C. W. N. 
73 337 

Tariff (Amendment Act) (IV of 1916), 8. 3 (2)« 

See Tariff Act, 1894, s. 10 337 

Transfer of Property Act (IV of 1882), 8. 6— 

Hindu Law—Reversioner—Relinquishment of revere 

sionary right —Bona fide settlement of dispute—TesL 

A reversioner in expectancy can neither validly 
transfer nor agree to transfer possession of a spei 
successionis. 

In considering the question whether a transactioil 
between a reversioner and a widow was really a 
relinquishment of a ^spes aucctssionis or a 6ona fidt 
compromise of disputed rights, the substance of the 
transaction ought to be looked at apart altogether fropi 
any form which might have been given to it. If ia 
substance the transaction is found to be only a 
dealing with the spes^ccMsionts, then it cannot be 
recognised and cannot form the basis of any bindin^T 
obligation. But if the substance of the transactiofl 
is a 6ona fide settlement between the parties, then, id 
spite of the fact that the same transaction might be 
represented in one of its aspects as a dealing with^ a 
spes successionis, it is nonetheless a real compromise 
of disputed rights. 

Where the effect of a compromise between a Hindu 
widow and a reversioner suing for declaration of hie 
right and invalidity of alienations by her, is to 
recognise the right set up on behalf of the widow trt 
part of the property on the ground that it is her 
absolute property, and hence no part of the property 
inherited by her from her husband at all, the 
transaction is not a mere relinquishment by a rc^ 
versioner of a mere expectancy and must be regarded 
as a bona fide compromise of doubtful disputes and 
is valid and binding. , 

The relinquishment of a reversionary right oaMCrt 
be the consideration for a compromise. But, while a 
man cannot relinquish his reversionary right m 
properties, he can relinquish his right to say that w 

propwbies in dlsputo iorm pirt of tho oitftU lo w«o^ 
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lie ie the reversioner; he may for good eonaideratinn 
admit that the properties never formetl part of the 
estate of the person from whom he claims nnd, there¬ 
fore, he is not relinquishing his reversionary right to 
that estate but is merely admitting that the properties 
with which the dispute is concerned were not pro¬ 
perties which formed part of the estate to which he 
was a reversioner. M ADDADI KaRAMASU KoCHER- 
LAKOTA VeN'KATALAKSHMIPATHI, 21 L. W. 711; 49 M. 1/. 
J. 296; (1925) A. I. R. (M.) 104.1 982 

- - S-Madras Hereditary Village O^ces .-Icf 

(III of 1805), 3. 5—Contract Act {IX of ISr:i\ss. 
2S, 65—Limitation Act {IX of lOOSfSch. L 
—Kamam service indLm—Agreement to sell, validity 
of—Contract, whether enforceable—Refund of ronsi- 
deration money — Limitation, commencement oi. 

Defendant who was in posses.sion of certain karnam 
service inarn^ agrerd to sell the inam lands to the 
plaintiffs after they had been enfrenchised. Plaintiffs 
sued to enforce the contract for sale and in the 
alternative prayed for a return of the purchase-mone) 
paid by them to the defendant; 

Held, (1) that at the time when the contract was 
entered into the defendant had merely an expectation 
that the lands would be enfranchised in his favour 
and that the contract, therefore, being one to transfer 
an expectation offended against the provisions of 
B. 6 of the Transfer of Property Act and was not 
0 Id * 

( 2 ) that so far as it could be regarded as a contract 
to transfer inam lands it offended against the pro¬ 
visions of s. 5 of the Madras Hereditary \ illage Ofeces 
Act III of 1895 and was, therefore, void under s. oi 

the Contract Act ; . .v i 

(3) that under s. 65 of the Contract Act the 

was entitled to the refund of the money advanced d> 
him and that the limitation for the recovery of he 
money was three years under Art. of Son. ^ 
Limitation Act and began to I'un from the d 
the agreement. M Aumaxchi AuRyAPKABHAKARA kau 
V. Gummudu Sanyasi. 48 M. L. J. 598; (19-o) M. ' • ■ 

400; (1925; A. I. R. (M.) 885 

8 S. 8, 59, 70 — ''Things attachedto the earth". 

J- . 1 •l-j*_ 


what art—Machinery placed in building, whether 
attached to building—Equitable mortgage of house, 
whether includes machinery. . . „ 

"Things attached to the earth" within the 
of 8. 8 of the Transfer of Property Act, mclude n 
only walls and building imbedded in the earth b 
also things attached to whatever is imbedded ror in 
permanent beneficial enjoyment of that to which tii y 
are attached. Machinery brought into a . 

the purpose of carrying on a business therein ca^ 
be said to be attached to the building for the ' 
nent beneficial enjoyment of the building, 
important test in such a case is the intention wi 
which an article is placed in the building. 

Where an equitable mortgagee of a house cla 
machinery installed in the house as “ 

gage security by operation of law by virtue o 
provisions of s. 8 of the Transfer ’ 

the burden is on him to prove all the ' 

necessary to establish his case, for instance, th 
machinery is attached to the building and . 

BO attached for the permanent beneficial enjo, 

of the building. , ,_ 

In the case of an equitable mortgage by dep 
titl^-deede the scope ot the security is the scop 


4 
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the title. R A- S. A. Veerappa Chetty v. Ma Tin, 
Pur. L. J. 52; (1925; A. I. R. (R.) 250 10 

-S. 51 569 

-S. 52 --Pre-emption suit- -Property re-conyey- 

edto vendor— \as pendens, doctrine of, applicability 

of- 

It is intolerable that a vendee, after a suit for pre¬ 
emption has been filed, should be allowed to re-convey 
the property purchased by him to the vendor and thus 
to defeat the suit which has Iwn brought by the pre- 
emplor. In a case of this kind parties who enter into 
such a transaction are not entitled to the protection of 
the Court while the plaintiff, on tlie other hand, ought 
to have the full benefit of the doctrine of Us pendens, 
as laid down in s. 52 of the Transfer of Property Act. 
A Kehar Singh v. Jahangir Singh, 23 A. L. J. L, 
R.6 A. 41G Civ.; (1925) A. I. H. (A.) 487; 47 A. G25 761 

_S. 52 — Pre-emption suit—Property re-trans¬ 
ferred to vendor during pendency of suit-Pre-emp- 
'tor, right of, ukether affected-Lis pendens, doctrine 
of, applicability of. 

Where during the pendency of a pre-emption suit, 
the vendee re-transfers the property to the vendor, 
the trunsactiou cannot effect the r^Bult of the suit 
inasmuch as the doctrine oi Us pendens applies to 
such a case. A Durga Prasad v. Gang.vdin, L. R. 6 A, 
320 Civ.; (1925) A. I. R. (A.) 502 2 02 

_S. 55. See Contract Act, 1872, s. 51 569 

__ 3 . 55 ( 2 )—Sale of ifn»iorea 6 /e property— 

Title, covenant for presumption—Burden of pi'oof 
—Time, whether of essence of contract. 

A covenant for title is implied in a sale of immove- 
able property, and the onus lies on the vendor to 
prove a contract displacing that presumption In a 
Jontract for the sale of immoveable property, tame is 
not of the essence of the contract. L 

Parshad-Ciieddi Lal, 6 I.. 306, (19-o) A. l. it. 

__S 59 —iJgiiitaMe mortgage, creation of—In- 

uniion 'of partks-VMo relating to land in 

muflassil, whether document of title 

What is requisite for the creation of an equitable 

mortgaBe is, first, an intention to create a security 

Tnd fecondly, such intention evidenced by a document 

which can be described as a document of tule. 

A Lf^fn in resnect of and situated in the mufassxl 

is t Cment b'^5 deposit of which m the City of 

Madrafan equitable mortgage over the property to 

u-Iu nnfia relates can be validly created. 

M^np^Pi/iAL aLignek. Madras v. BAsuDEvADo-qs Badari- 
M Official AssiGNEK. 423 . 211 .. W. 538; (1925) 

karayana Doss, 48 M. • toi- jft m j.'ji 401 

M. W. N. 467;('1925) A. I. R. (M.) 48 31. 

— Mortgage—Grove planted by mortgagee, 
- TihJ'nrression-Consent of mortgagor, absence of 

-Rf/empfton-Morl 0 affor.t./ieJ^ entitled to grove 

—Campeiwanow^ w mortgagee in possession of 

A grove forms an accession to the mort- 

the , .(vitliin the meaning of s. 63 of the , 

gaged propert> accession is the grove 

and no^t merely the timber of the trees 
as it stands an stands cannot 

constituting tb g from the land, or at least it ,, 

be J without detriment to the land. , 

^Lrefori, unless the grove has been planted 

&e"c-on^t of the mortg^*- “a^I^^otttft 
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redemption of the land without payment of compensa¬ 
tion to the mortgagee. A Xagkshw.vr Rai v . Nan’d L.al, 
L. R. 6 A. 535 Civ.; 23 A. L. J. 915 908 


- S. 66—Mortgage, simple- l.ea.'^e by mortgagor, 

whether binding on mortgagee—Pos.^ession taken by 
mortgagee xtndcr covenant contained in mortgage— 
Lessee, whether entitled to compensation from mort¬ 
gagor. 

Where a simple mortgage contains a tenn that the 
mortgagee would be entitled to take possession of the 
mortgaged pioperty on default in the payment of 
interest, a lease granted by the mortgagor before any 
default takes place is binding on the mortgagee who 
subsequently takes possession of the property under 
the terms of the mortgage on default of payment of 
interest. If, however, the lessee voluntarily gives up 
possession of the mortgaged property to the mort¬ 
gagee, he is not entitled to elai?n compensation from 
the mortgagor on the ground of failure of considera¬ 
tion. O Chhotf.y Si.vnn v. BAt.nr.o Hi x Si\c:ii 2 O 
W. N. 457; 12 O. L. 3. 520; tll)25) A. I. R. iO.)542 

947 

■-S. 95~ Mortgage -Lease in favour of mort¬ 

gagor-Sale of portion of equity of redemption by 
co-mortgagor—liedcmption by purcha.fcr Suit to 
eject lessee mortgagetr, maintainability of. 

Certain property was mortgaged by two mortgagors 
and on the same day a lease of the property was granted 
to one of them. The lease was to run for the same 
term of years which was fixed in the mortgage-deed 
for redemption. One of the conditions of the lease 
wag that it would stand cancelled even before the 
expiry of the period fixed, if the mortgaged property 
was redeemed during that period. The other mort¬ 
gagor sold his share in the equity of redemption to 
the plaintiff who redeemed the entire property and 
obtained mutation of names in the reveniie papers. 

He then brought a suit to recover possession from the 

lessee mortgagor: 

Held,{l) that the plaintiff having redeemed the 
entire property and obtained constructive possession 
of it within the meaning of s. 95 of the Transfer of 
Property Act had a legal title to remain in possession 
until lie was redeemed by the defendant and that the 
defendant's action in resisting him from the enjo.v- 
nient of the full benefit of that right was unlawful- 
(2) that the redemption of the property had put an 
end to the lease and that tije defendant had no riMit 
to stay any longer on the mortgaged property and 
that tlie plaintiff's suit must, tlierefore, succeed O 
Hamid Ali Beg v . Dularey Lal, (1925; A. 1. K. (O ) 629 


544 

--S. 95—MoHgage—Redemption by co-mort¬ 
gagor—Charge on shares of other mortgagors— 
Interest, whether can he claimed—Notice., 

Under s. 95 of the Transfer of Property' Act a re¬ 
deeming co-mortgagor is only given a charge for 
hi8 portion of the expenses properly incurred in 
redeemmg and obtaining possession of the mortgaged 
property. He is not ordinai-ily entitled to interest 
m respect of the amount for which he has a charge 
on the property unless he gives notice to his cc- 
mortgagors that he would claim interest against 

the/fshed t 'roLem‘S's'SS; 
629; 49 B. A. SSs' 


-S. 107 — Lease—Rent-note, execution of, by 

tenant—Possession not delivered—Suit to recover 
po.ssession, whether maintainable. 

The execution of a rent-note by a person in favour 
of the owner of the land does not constitute a transfer 
of any interest in the land to the former so as to 
entitle him to sue for possession of the land. Even if 
the rent-note is registered and is accepted by the 
owner of the land, it remains only a contract between 
the partie.s which can be enforced by a suit for specific 
performance. Where, however, possession is delivered 
under such a rent-note, the tenant would in equity be 
entitled to retain possession against the owner seeking 
to eject him. B Ramsinuh Harisingh v . Bai Dhanba, 
27 Bom. L. R. 62C; (1925) A. I. (B.) 512 648 

-SS. 108, ]09—Lease—Assignment of lease — 

Privity of estate between lessor and assignee — 
Assignee, iiabilitp of, to pay vents and taxes. 

A lessee does not by assignment of his interest in 
tile lease escape personal liability on the covenants 
contained in tlic lease. 

An ab.solute assignment by a lessee of his interest in 
the lease creates a privity of estate between the lessor 
and the assignee of the lessee and the assignee is liable 
to the lessor on all covenants that run with the land 
including the covenant to pay rents and taxes. 

A mortgage by a lessee of his interest in the lease 
by way of absolute assignment creates a privity of 
estate between the lessor and the assignee. B Ardeshir 
C owASJi Patel v . K. D. and Bros., 27 Bom. L. K. 553; 
(1925) A. I. R. (B.) 330 79 


- S. Ill (d)— Landlord and tenant—Lease — 

Purchase of tenant's interest by co-sharer landlord, 
effect of—Merger, when takes place. 

Section 111 (d) of the Transfer of Property Act only 
applies to a case where the interests of the lessee and 
of the lessor in the whole of the property become 
vested at the same time in one person in the same 
right. Where a co-sharer landlord purchases the 
interest of a tenant then unless the purchase is made 
on behalf of all the co-sharers the interests of the 
lessor and the lessee do not become merged in the 
purcha.’^er. Pat. Parmeshwarsingh v . Sureba Kuep, 
(1925) Pat. 165; (1925) A. 1. R. (Pat.) 530; 6 P. L. T. t05 

495 


- S. ^23—Buddhist Law, Burmese—Partition 

—Property transferred to children of first marriage 
on second ma7'riage — Transfer, nature of—Registered 
deed, whether necessary. 

A transfer by a Burmese Buddhist father of a por¬ 
tion of his property, at once to his children by the 
first wife to satisfy their claims, is not in the nature of 
a gift but is by way of partition and no registered 
deed is necessary to carry the transfer into effect. 

Equity will not allow-tbe provisions of the Transfer 
of Property Act to be invoked to enable fraud to te 
committed. R Ma Htay v . U Tha Hlinb, (1925) A. L 
R. a<-) 184; 2 R. 649 66 


Trust— CAon’fflfcle endowment—Income, surplus of 
(iy-pres, doctrine of, apf.licability of—High Court, 
power of, to apply surplus to other purposes. 
Where the income of a charitable trust fund be¬ 
comes greater than is necessary for the purposes 
originally named, the High Court has power to ^ply 
the surplus to such other purposes as it may deem 
proper upon the cy pres principle. C 
General op Bengal v . Webb-Johnsox, 29 C. w Jj- 
793; 52 C. 508; (1925) A. 1. R. (C.}.79T 
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, ..— Partition—Property set aside tor feeding the 

noor—Trust, whether created. 6'ee C. P. C , 1908. 
l92 375 

U. P. Court Of Wards Act (IV of 1912), ss. 9,^ 17, 

20—Estate taken under superintendence of Court 
«/ Wards—Failure to notify claim-"Good and 
tuficient cause", what amounts to—Attendance 
under $.9, whethersu^cient. 

The object of the enquiry under s. 9 of the L . P. 
Court of Wards Act is absolutely different from that 
of an enquiry under s. 17 of the Act. Under the 
former section the enquiry is held with a view to 
determine as to whether the I..ocal Government 
should or should not place a particular estate under 
the superintendence of the Court of \\ards. On the 
other hand, an enquiry under s. 17 is intended to 
invite applications of all persons having claims against 
the ward or his property in order to settle those A 
person who has attended an enquiry under a. 9 of the 
U P Uourt of Wards Act is not absolved from the 
further obligation of notifying his claim within six 
months of the publication of the notice under s. 1- 
of the Act. His attendance and setting up of n olaini 
under s 9 does not constitute “good and sufficient 
cause" within the meaning of the proviso to s. 20 of 
the \ct O Sheo Dayal I’ Deputy Commisstonei^ 
Kheki 2 0, W. N. 322: (1923; A. I R. (0.) 326. 12 
0. L. J. 446; 23 0. C. 12< 488 

_SS. 9, 17, 20—Proo/ of debt in proceedings 

under s. 0 —bJstate taken over by Court of Wards— 

Failure to notify daim-Suficient cause. 

Proof of a debt in proceedings under s. 9 of the 

Court of Wards Act is not » sufficient ground for 

failure to notify the claim under s U f 

the estate has been taken ov^r by the 'J 

O B;ug\vak Din v nil 449 

AV. N. 320; (1925) A. I.R.iO.) 349; 0. L. J.^4^49 

U, P. District Boards Act (X of 1922), ss. 31, 8^ 

See Or. P. C„ 1398, s. 197 

U.P. Excise Act (IVofigiO), s. 53. Penal 

60 ,^ 71 —Posae^aion of implements for 
manufacture of 

of liquor-Liquor found in ^ocA;ed room Key 
possession of accused—liurden of p f- 

In order to support a charge under s. n(^ (/) ^ 

T7 P Apt relating to possession of implements 

and for what purpose, it ‘^supposed it is^ injh^ 
possession of the accused. The -nfj Afngis* 

Lpartment are experts m to be 

trates and other tribunals are PP • 

siru-r s."' is “ — 

key of which was in the possession \fX7was 

n?7; ^STi. r". (A.) 388. ^47 

A. eil; 26 Or, L J. 1107 


U. P. Land Ravanue AM 

*—Partition—Khewat re^ordu^ thata coTWtruction j 
d*)iw(«AarfJ and ai«o sbamUV ^ 


U. p. Land Revenue Act— concld. 

of—Presumption—Suit to disturb partition, main- 

tainahilitv of. ^ . 

Where a partition khewat records two separate A-nato.-t 

with detinite shares and a tliird khata which j-s 
described as .'i/iani/at of the two former the khewat will 
alwavs he con.strued as meaning, unless the contrary 
is stated that the shares of the parties m the shamlnt 
khata are in the same proportion as the .shares wlueii 
thev hold in severaltv. If evidence is admissible at 
all to rebut tliis eonstnietion very strong evidence 

would l>^ ueo^ssury. ^ n 

When, however, the partition has once been hnally 

completed and confirmed, such evidence is not 

admissible and a suit the object of winch is to disturb 

the allotment of the land in the final pai lition is not 

maintainable as being obnoxious to the provisions of 

8 233 (k) of the U. P. Land Rereime Act. 0 Dan 
B.ahadur Singh r. Sahkb Dayal 

_g 233 - Partition—Title—Compromise 

renarding allotment of p/ofi-Compromise not given 
effect to in jinal allotment-Connrmation of 
partition - Title based on compromise, whether cun be 

Duidng the course of certain partition proceedings 
a compromise was arrii-ed at between the Parties 
according to which the plot in dispute, was to go to 

the defendant in place of nt^Jthe 

to go to the plaintiff. At the final allotment of the 

land ill the partition Avhicli Avns subsequentlj con- 
Smed the plot in dispute was allotted to the 
plaintiff Plaintiff sued for possession of the plot 
allotted to him and defendant resisted the 
ground that under the compromise he was entitled to 

claim was barred by the 
Heia. inat I ^ ^ Revenue 

Ac°t'^ o"fateh Ba'hadur S'noh c. Simo Darsiun^Singu. 

0925) A. i. R. (0.) 664: 2 O. ^\ . N. 400; L. R. 6 A 
(0). 83; 12 0. L. J. 404 567 

u p Local Rates Act (I of 1914), s-14-Si/tf /cr 

^‘declaration that levy of cess is iilegal-JurisdicUon 

BvVirtue of*the provision contained in s. 14 of the 
TT n Act a Civil Court is debarred from 

of a suit for a declaration that the 

le^o^f a particular cess under the provisiona of the 
n][\V ‘ P. I ooal Rates Act, on certain property was 

“i^Civ?! Conrt“‘has jurisdiction to grant adeclara- 
.hat a certain person is entitled to hold certa n 

Rev. 

U. P. Municipalities am ss. 178, 

building . ij^jy^nction restraining iVunict- 

District suit for, maintainability of. 

palifj//rom in/er/c 7^ sanction the-erection 

A refusal by a Mun r y ^ p jjunicipalities 

of a building under P 

Act cannot J® J , feels aggrieved by such 
remedy of a District Magistrate under 

refusal is to order of the Municipality 

s. 318 of the Act I the 

to pott to C«»«' Wl.Wtow«v«, 
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Ili3 District Magistrate coafinna the order of the 
Mmiicipality the order becomes final and cannot be 
Huestioned in any other manner or by any other 
authority by virtue of the provisions contained in 
B, 321 of the Act. 

A suit, therefore, by a person who has been refused 
permission by a Municipality to erect a building for 
an injunction restraining the Municipality from 
interfering with the plaintiff's construction of the 
building is not maintainable by virtue of the pro¬ 
visions of s. 321 of the U. P. Municipalities Act. A 
Dhusde Chauduri V. Municipal Board, L. K. 6 A. 422 
Civ. (1925) A. 1. R. (A.) 699 899 

- SS. 178,180, 318, 319, 321— Sanction to 

erect building, refusal to grant—Sanction granted 
subject to conditions — Order, legality of, whether 
can be questioned — Appeal — Procedure—Jurisdic¬ 
tion of Civil Courts. 

The scheme of the U, P. Municipalities Act is that 
even if an order refusing sanction to build or imposing 
conditions subject to winch sanction is granted, passed 
by a Municipal Board under s. 180 (1) of the Act, is 
illegal the only remedy (M the person aggrieved is to 
move the District Magistrate under s. 318 of the Act. 
If the District Magiatrate refers the matter to the 
High Court under s. 3l!)of the Act, he would abide 
by its decision. But if no such reference is made 
and an order is made by the District Magistrate 
confirming the order of the Municipal Board that 
order is final and cannot be questioned in any other 
manner or by any other authority by virtue of the 
provisions contained in s. 321 of the Act. A Civil 
Court has, therefore, no jurisdiction to question the 
legality of an order passed by a Municipal Board 
under s. 180 (1) of the U. P. Municipalities Act which 
has bean confirmed by the District Magistrate under 
B. 318 of the Act. A Jouhawas’ v. Mcsicipal Board, 
Gorakhpur, L. K. 6 A. 4G0 Civ. 814 

--SS. 178, 185, 307—Application for sanc¬ 
tion to erect building—Building commenced before 
grant of sanction —*Voticc to demolish, failure to 
comply with — Ojfence—Sanction subsequently ^grant- 
ed,effect of. . t 

Where a person who has made an application 
under s. 178 of the U. P. Munici^litie* -Act for. 
sanction to erect a building, commences the ooh- 
Btruction of a building in anticipation of sanction 
he is guilty of an offence under s. 185 of the Act 
and it is immaterial that the sanction is subsequent¬ 
ly granted by the Municipality. 

Similarly, where such a person is required by 
notice to puU down the construction erected by him 
without the sanction of the Municipality, and fails 
to comply with the requirements of the notice he 
is guilty of an offence under s. 307 of the U. P. 
Municipalities Act, and the mere fact that the sanc¬ 
tion was subsequently granted does not absolve him 
from liability. A Munno Devi v. Municipal Board 
Agra, 23 A. L. J. 361; L. R. 6 A. 107 Cr.; (1925) A. 1 
R. (A.) 415; 26 Cr. L. J. 1103 191 

—I-^SS. 185, 307—Bui Wing erected without sanc¬ 

tion—Notice to demolish, failure to comply with— 

Offence-Notice, proof of—Continuing fine, legality 

« In? ^ under 

8 . 307 of .the U. P. Municipalities Act, where the 

chargeagaiMt the accused is that he has fai’ed fo 

comply witU a Aouce by the, MuuicipaUty tu demolish.. 


a building erected by him without obtaining per¬ 
mission from the Municipality, the mere rerbai 
assertion of the servants of the Municipality that 
the notice was issued, without producing the notice 
cannot be regarded as sufficient proof that the notice 
was so issued. 

A sentence imposing a continuing fine in respect 
of an offence under s. 307 read with s. 185 of the 
U. P. Municipalities Act is illegal. A Ramzan v. 
MuN-icip.lL Board, Benares, L. R. 6 A. 112 Cr.; 26 Cr. 
L. J. 1135 3 6 7 

Usurious Loans Act {X of 1919), s. 2 (3) (b)— 

Claim against surety — Interest, whether can he 
reduced—Interest at 75 per cent, perlannum, whe¬ 
ther excessive. 

Where a creditor wishes to bind a debtor and 
recovers from him a sum of money said to be due tn a 
transaction entered into between the parties, the 
Vsurious Loans Act would be applicable irrespective 
of the fact whether the debtor is liable as a principal 
debtor or as a surety. Section 2 (3) (6) of the Act is 
wide enough to cover the case cf a surety also, and 
tlie Act makes no distinction whatsoever between a 
principal debtor and a surety. 

Interest at the rate of 75 per cent, per annum is net 
only excessive but is extorlionately high and it is 
grossly unjust to allow a claim for such a high late 
of interest to succeed in a Court of Law. A Haij.nath 
Pandan r. District Judge, Jhansi, 23 A. L. J. 458; L. 
R. 6 A. 391 Civ.; (1925) A. I. R. (A.) 400; 47 A. 645 78 

Valuation of suit— Duty of Counsel—Principle, 
underlying. 

It is the substance of the relief sought, and not the 
mere form in which the case is preferred in the plaint, 
that must be looked to Ln order to determine the 
proper forwm for the trial of the action. 

It is necessary in the interests of the litigant public 
that a fair valuation should be put upon every suit. 

In the High Court fees on the higher scale are usually 
given and in the absence of taxing masters they are 
graduated according to the valuation fixed by the 
plaintiff. If a plaintiff is permitted to place any 
fanciful figure as the value of the suit, he subjects the 
defendant to an unfair burden as regards the costs 
which he is prima facie liable to pay his Counsel and 
also subjects him to a continuing possible liability to 
pay the plaintiff an amount by way of costa far in 
excess of the real value of the case. The plaintiff may 
also embarras himself. 

It is as much the duty of a Counsel to protect hia 
client from the liability to pay excessive fees as to 
protect him from an adverse decree. A UdaRaj Singh 
V. The Secretary op State for India in Council, ?2 A. 

L. J. 446; 46 A. 553; (1924) A. I. R. (A.) 652; L. K. 5 A. 

361 Rev. 212 

Vendor and purchaser—Bale of immoveable 
ptrty—Conclusion of negotiations—Five days' notice 
to complete contract, whether unreasonable—Contract 

Act {IX of 1872), 8.55. 

A wntract for the sale of immoveable 
contained a clause making the settlement and 
payment of the price subject to the condition that 
time was of the essence of the contract. The ^ 
gallon into title, however, took nearly six months ana . 
at the end of that period when the purchaser M 
bern satisfied as to the vendor’s title and a dw 
cor.Terrr.ee had been prepared and approved by 
xendor and Itad .been sent to the agents for llw 
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Vendor and purchaser—ooncld. 

chaser, the vendor gave notice to the purchaser to 
complete the sale without delay. To this the pin- 
Xsei- replied . that he rvas ready to con.ph-e 
the sale and had the nurchase-mouey lyiiiR . Ic 
with him. Thereupon the vendor wrote to the 
•Durchaser again giving him hve days notice uithm 

which to have the sale-deed engrossed and to pay the 

(1) that the purchaser having replied to the 
first letter of the vendor to the effect that the pur¬ 
chase-money was ready, was estoppel from 
inglhat five days notice was too short a pcnod for 
him to nrovide the purchase-money ; 

(2) that in anv case having regard to the *'*^*"‘ 
stress o£ the case the notice given by ^ 

the Durchaser was not unreasonable and that the 
purchaser was bound to complete the sale within the 
?er7od onhe notice. P C Mot.lal tchpaul Oaxuh . 

?.Haji MoosaHajiMl-hammap. 1025)M. 

ABM 1. T 484‘41 C. L. J. 334; (192ol A. I. 

L R 152; L, R. 6 A. tP- 0.) 106; 27 Ro^in 
L.R.8U (P.O.) 

Win, construction of-- Ugaiees, several-Bstate, in- 
suficient—Abatement, proportionate. 

The intention of a testator to give priority to a 
particular legatee cannot be gathered from a mere 

SsroJ the Xds that a to be 

=irsitXirrt.' is v. 


Will— concld. 

and after the payment of these legacies, a third legacy 
is t>> be given. /’» ihki facie all Ixuiuesls stand <>n an 
etpial fouling audit lies ujion those who assert ihe 
contrary to j>rnvc it. It is not sullicient that liie 
words in the Will should leave tlie (luestiun in doulit. 
They must po.sitively and clearly establish that it 
was’lhe intention of the lestatur tiiat tlie ljequest.s 
shouhl not stand upon an equal footing. In consider¬ 
ing whether such was llie intention of llio testator, 
wonls whicli are merely interlocutory should not by 
themselves be held to direct any order of jiayinent. 

A testator gave a legacy to a particular legatee and 
then ‘•subject to the aforesaid” directed the payment 
of other legacies to certain near relatives. His estate 
turned out* to be insunieienl to pay all the legacies 

directed to be given by the Will; • ... ,.j 

Held that the words “subject to the aforesaid did 
not indicate tlie intention of the testator that the 
legacy in favour of the Jirsf legatee sliould be jiaid 
first and tliat. therefore, all the legacies directed to be 
given bv the Will must abate proportionatelv. B 
John Robert Ball v. Charles William Ball, 27 Bom, 
L. R 561; (11)25) A. I. R. (B.) 337 86 

Words and Phrases;— 

Marfatdarl receipt. Sec Li.\fiTATio.v Act, 1608. 
ScH. I. Art. 139 483 

Pagudl 5 c€ Madras Estates Land Act, 1908, 8.3 

( 11 ) ’ 





